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"Despite  hin  many  competitors,  Mr.  Palmer  'Holds  solely  sovereign  sway  and 
masterdom,'  and  he  does  so  by  reason  of  his  thoroughness,  his  practical  good  sense, 
and  his  familiarity  with  the  business  as  well  as  the  legal  side  of  his  subject." — Law 
Quarterly  Review. 

"  Mr.  Palmer's  works  on  Company  Law  are  all  beyond  criticism.  He  knows  more 
of  the  subject  than,  perhaps,  any  other  member  of  the  legal  profession.  His  books 
have  for  many  practical  purposes  been  treated  as  being,  in  fact,  the  very  law  itself. 
It  is  a  subject  for  congratulation  of  all  concerned  that  this  book  has  been  brouarht  up 
to  date,  and  that  the  important  statute  63  &  64  Vict.  c.  48 — upon  which  Mr.  Palmer 
has  written  a  separate  treatise — is  now  considered  throughout  the  text." — Law 
Magazine. 

"  These  volumes  will  form  the  .standard  authority  on  the  particular  aspect  of  Com- 
pany Law  with  which  they  deal It  is  not  often  that  the  draftsman  finds  that 

Palmer's  Forms  do  not  contain  what  he  requires,  whilst  the  Notes  are  admitted 
on  all  hands  to  contain  a  mine  of  information  on  the  details  of  Company  Law." — 
Low  Journal. 

"The  new  edition  of  Mr.  Palmer's  work  is  a  distinct  improvement  even  upon  its 
excellent  and  unrivalled  predecessors,  and  we  can  confidently  recomniend  it  to  the 
profession  and  to  all  others  interested  in  Company  Law." — Lntv  Times. 

"  This  edition  of  the  indispensable  '  Palmer  '  bears  many  traces  of  the  care  which 
has  been  bestowed  upon  it,  both  in  the  way  of  re- arrangement,  of  the  introduction  of 
New  Forms  and  other  fresh  matter.  Company  drafting  is  the  last  development  of 
Conveyancing,  and  Mr.  Palmer,  who  has  had  so  large  a  share  in  its  development, 
spares  no  pains  to  make  the  results  suggested  by  recent  experience  accessible  to  the 

Profession Mr.  Palmer's  work  is  of  the  highest  utility  as  a  book  of  Precedents, 

and  it  is  interesting  also  by  reason  of  his  discussion  of  important  questions  in  Company 
Law."- — Solicitors^  Journal. 

"The  sixth  edition  of  this  work  is  one  more  evidence  of  the  high  appreciation  in 
which  this  classic  of  the  Companies  Acts  is  held." — -Financial  News. 

"  To  estimate  the  value  of  Mr.  Palmer's  book,  we  have  only  to  picture  to  ourselves 
what  would  be  the  condition  of  Company  promoters,  directors,  vendors,  syndicates  and 

other  such  persons  without  it The  value  of  the  book  is  too  well  recognized 

both  in  the  Profession  and  out  of  it  to  need  any  recommendation It  would  be 

diificult  to  name  any  law  book  which  has  been  more  successful— and  deservedly  suc- 
cessful— than  these  Company  Precedents  of  Mr.  Palmer.  The  flowing  tide  of  company 
enterprise  floated  him  into  popularity,  and  Mr.  Palmer  knew  how  to  take  advantage 
of  it.  It  is  by  the  care  which  he  has  bestowed  upon  every  edition,  and  by  his  ready 
adaptation  of  his  forms  to  the  growing  wants  of  the  commercial  world  — not  by  any 
mere  good  luck— that  he  has  maintained  and  maintains  his  prestige  as  a  company 
lawyer." — The  Laic  Quarterly. 

"  We  can  confldently  recommend  Mr.  Palmer's  book  to  the  large  class  whom  it 
concerns. ' '  —  Times. 

"  Not  only  draftsmen,  but  secretaries,  managing  directors,  and  other  officials,  will 
find  in  this  volume  varied  precedents  and  forms  which  cannot  fail  to  be  of  the  greatest 
service." — Law  Magazine. 
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PREFACE 

TO    ELEVENTH    EDITION. 


When  upwards  of  thirty  years  ago  Company  Precedents 
—in  a  volume  of  some  700  pages— first  appeared,  the 
Author  by  no  means  foresaw  the  future  of  the  work. 
He  trusted  that  it  would  "  be  found  practically  useful 
to  members  of  both  branches  of  the  Profession,"  and 
the  outcome  has  surpassed  his  most  sanguine  expecta- 
tions. 

Many  judges,  law  officers  of  the  Crown,  officials 
of  the  High  Court,  and  numberless  members  of  both 
branches  of  the  Profession,  have  again  and  again 
testified  to  the  utility  of  the  work,  in  its  various 
editions,  and  thousands  of  users  of  it  have  become 
clients  of  the  Author. 

Moreover  a  large  proportion  of  the  companies 
registered  since  the  publication  of  the  work  show,  in 
their  constitution,  regulations,  contracts,  securities 
and  proceedings,  the  influence  of  the  work  or  the 
hand  of  the  Author,  and  often  the  views  of  the  law 
advocated  in  the  work  have  prevailed  in  the  Courts. 

When  the  work  was  first  published  the  total 
paid-up  capital  of  companies  under  the  Acts  of  1862 
to  1877  was  about  307,000,000/.,  whereas  the  paid-up 
capital  under  the  Companies  (Consolidation)  Act, 
1908,  now  exceeds  2,222,000,000/.  («),  besides  which 

(«)  The   late  Viscount  Goschen   in  his  Essays  and  Addresses,    1905, 
refers  to  the  wonderful  development  of  the  company  system  between  1877 
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the  debentures  and  debenture  stock  of  such  com- 
panies represent,  it  is  believed,  a  further  sum  of 
500,000,000/. 

The  Author  took  part  in  the  various  Committees 
appointed  by  the  Board  of  Trade,  which  resulted  in 
the  Companies  Acts  of  1900  and  1907,  and  in  the 
ConsoHdation  Act  of  1908.  It  has  been  a  pleasure 
to  bring  this  part  of  the  work  up  to  date,  and  the 
Author  trusts  that  the  result  of  his  labours  will  merit 
that  kindly  consideration  which  has  been  so  liberally 
accorded  to  former  editions. 

Cordial  thanks  are  due  from  the  Author  to  the 
Honourable  Charles  Macnaghten,  K.C,  to  Mr. 
Edward  Manson,  and  to  Mr.  Robert  Morris,  all  of 
the  Chancery  Bar,  for  kind  assistance  in  passing  the 
work  through  the  press,  and  preliminary  thereto,  and 
to  many  members  of  both  branches  of  the  Profession, 
as  well  at  home  as  abroad,  for  valuable  communica- 
tions and  suggestions. 

F.  B.  P. 

5,  New  Squaee,  Lincoln's  Inn, 
May,  1912. 

and  1903,  when  the  paid-up  capital  amounted  to  1,850,000,000^.,  and 
says,  "Surely  such  stupendous  amounts  are  instructive,  as  showing  by 
their  magnitude  how  large  a  proportion  of  the  business  of  the  country  is 
concentrated  in  the  hands  of  joint  stock  companies.  .  .  .  The  number  of 
shareholders  has  grown  even  in  a  much  larger  ratio  than  the  colossal 
growth  of  the  aggregate  capital ;  the  profits  and  risks  of  nearly  every 
kind  of  business  have  been  spread  from  year  to  year  over  fresh  thousands 
of  individuals,  and  the  middle  class  with  moderate  incomes  are  more  and 
more  participating  in  that  accumulation  of  wealth,  from  business  of  every 
description,  which  formerly  built  up  the  fortunes  of  individual  traders, 
or  of  bankers,  or  of  single  families." 
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214.  Preference  shares  fixed  dividend  and  half  surplus  profits       ^  .     580 

215.  216.  Preference  shares  •  •  •  •^^^'  ^^^ 
217,  218,  219.  "  B"  shares  conferring  special  rights         .  581,  582 


583 

220.  Management  shares      .  .  •  •  • 

221.  Preference  and  management  shares  .  •  •      ^ 
221a.  Life  governor's  share  .                                   .                 .  .     o 


583 


222,  223,  223a.  Ordinary    and   deferred;    the  former  taking  all^ 

profits  till  100  per  cent,  paid  .  •  ■  ^85,  586 

224.  Special  voting  power  to  holders  of  founders'  shares  .  .     587 

225.  Reserve  capital  .  •  •  •  "     "^ 

226.  Statement  of  capital  and  shares  where  company  formed  to 

acquire  mining  property  in  France  (Stamp  duty  lessened)     589 


Chaptek  VII  -ON  THE  CONSTRUCTION  OR  INTERPRETATION 
OF  MEMORANDUM  AND  ARTICLES  OF  ASSOCIATION 
(pp.  591—604). 


Chapter  VIII.-REGISTRATION  OF  COMPANIES-CONTRACTS- 
MORTGAGES-NOTICES,  &c.  (pp.  605—627). 
227.  Statutory  declaration  on  registration  of  company      .  •     ^Oo 

■  228.  Consent  to  act  as  director 


229.  Consent  to  act  and  be  named  in  prospectus  as  director  .     607 

232.  Application  to  registrar  when  no  directors  named  •     608 


230.  Consent  to  name  in  prospectus  merely        .  •  '     ani 

231.  List  of  persons  consenting  to  be  direct 

232.  Application  to  registrar  when  no  direc 
232a.  Statutory  declaration  before  commencing  business.     Sect 

of  Act  of  1908 

233.  Another  where  statem 
233a.  Return  of  allotments 

234.  Notice  of  situation  of  oflB.ce 
234a.  Notice  of  change  of  name 

235.  Notice  of  increase  of  capital 

236.  Copy  of  special  resolution(s) 
236a.  Copy  of  extraordinary  resolutions  •  •  •     ^14 

237.  Report  to  be  submitted  to  statutory  meeting.     Sect.  65  of  the 

Act  of  1908  .  .  •  .  .     614 

238.  List    of    members    to    be   submitted  to    statutory   meetmg. 

Sect.  65  of  Act  of  1908  .  •  •  -615 


of  Act  of  1908  .  .  •  •  •     ^"^ 

233.  Another  where  statement  in  lieu  of  prospectus  is  filed  .     609 

610 

612 
612 
613 
613 
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2f;9.  Particulars  of  mortgages  and  charges 

240.  Particulars  of  debentm-es  or  debenture  stock 

241.  First  issue      .  .  •  • 

242.  Certificate  of  registration  of  debentures      . 

243.  Registration  under  sub-sect.  3  of  sect.  93  of  Act 
243a.  Certificate  of  registration  of  trust  deed      . 

244.  Memorandum  of  satisfaction 

245.  Copy  of  register  of  directors  or  managers  . 

246.  Annual  summary  and  list 

247.  Resolution  for  registration  of  existing  company 

248.  Application  for  registration  with  limited  liability 

249.  Application  for  registration  as  iinlimited  company 

250.  List  of  persons  holding  shares,  &c. 
250a.  Statement  of  capital,  &c. 
250b.  Statutory  declaration  on  registration 
250c.   Resolution  for  registration  with  provisions  for  increase  of 

capital       .... 
25  Od.  Resolutions  for  filing 
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61S 
619 
619 
620 
620 
620 
621 
621 
622 
624 
624 
625 
625 
626 
626 

627 
627 


Chapter  IX.— ARTICLES  OF  ASSOCIATION  (pp.  629-908). 

251.  Articles  of  a  company  limited  by  shares  (general  form)  .     642 

252.  \Vhere  Table  A  to  apply  .  .  •  .789 

253.  Articles  of   association  of   a  company  limited   by  guarantee 

without  share  capital.     Council  .  .  .798 

254.  Articles  of  association  of  society  limited  by  guarantee  without 

a  share  capital.     Committee  of  management         .  .801 

255.  Company  limited  by  guarantee  (no  share  capital)      .  .     802 

256.  Company  limited    by   guarantee    and  not  having  a   capital 

divided  into  shares.     Participation  certificates  to  be  issued 

to  members  .....     804 

257.  Articles  of  association  of  an  unlimited  company  not  having  a 

capital  divided  into  shares       ....     810 

258.  Provision  in  articles  of  an  unlimited  companv  as  to  member- 

ship .  .  .  .     ^  .  .810 

259.  260.  Power  to  acquire  business  .  .  .811 

261.  Capital  divided  into  cumulative  preference  shares  and  ordinary 

shares  (simple  form)  ....     820 

262.  Non- cumulative   dividend   with    no    right   to   participate   in 

surjalus      ......     820 

263.  Preference  and  ordinary  shares  (non-ciimulative   preference 

shares)       ......  821 

264.  Preferred  ordinary  shares  and  deferred  ordinary  shares  .  821 

265.  Preference  shares  with  further  rights  .  .  .  822 

266.  Preference  dividend  and  quarter  surplus  reducible  .  .  822 

267.  Guarantee  preference  and  ordinary  shares.     Contingent  ter- 

mination of  preference  ....     823 

268.  269,  270.  Clauses  providing  for  appropriation  of  profits  .  823,  824 
271.  Percentage  of  directors,  &c.  ....     824 
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272.  Special  form  as  to  division  of  part  of  profits  to  some  members 

only  .... 

273.  Conversion  of  preference  into  ordinary  shares 
273a.  Power   of   holders   of   certain    shares  to  convert  others  into 

preference  shares      .... 
574.  Conversion  of  preference  into  ordinary  shares  and  vice  versa 
274a.  Provision  for  securing  British  control 
274b.  Shares  to  be  transferred  to  company's  nominees 

275.  Management  of  one  company  by  another  company    . 
275a.  Another         ..... 

276,  277.  Debenture  directors 
273.  Power  for  trustees  of  a  will  of  a  former  owner  of  the  business 

taken  over  by  company  to  appoint  a  permanent  director     - 

279.  Power  for  class  of  shareholders  to  appoint  and  remove  directors 

280.  Alternate  or  substituted  directors 

281.  Assistant  directors 

282.  Share  of  surplus  profits  to  directors 

283.  Commission  to  directors 

284.  Directors  to  have  percentage  of  profits 

285.  Managers 

286.  Appointment  of  first  manager 

287.  Common  seal 

288.  Custody  of  securities     . 

289.  Appointment  of  ships'  husbands  . 

290.  Provisions  for  managers  and  committee 

291.  Executive  committee    . 

292.  Special  provisions  as  to  debentures 

293.  Bye-laws  for  club 

294.  Remuneration  for  promoter 

295.  Members'    inventions,    »S:c.     Company  to 

emption     . 

296.  Single  account 

297.  298.  Separate   capital  and  revenue  account  to  be 

dividends  payable  out  of  latter 

299.  How  profits  to  be  ascertained 

300.  Difi'erences  to  be  referred 
300a.  Balance  sheet  not  to  be  submitted  to  meeting 

301.  Winding-up — how  surplus  assets  to  be  distributed 

302.  Winding-up —preference  to  holder  of  "A"  shares 

303.  Winding-up — founders'  shares    . 

304.  Winding-up — distribution  of  surplus  assets  (special) 
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Chapter  X.— PRIVATE  COMPANIES  (pp.  909—1015). 

305.  Agreement  by  partners  to  convert  their  business  into  a  private 

company  (simple  foi'm)  ....     955 

306,  307.  Agreement  for  sale  of  business  .  .  .     956 
308.  Introductory  note  to  articles  of  association                 .                 ,     960 


309,  310.  Restriction  on  issue  of  shares 


960.  961 
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311.  Clause  in  articles  as  to  deed  of  covenant  to  make  certain  clauses 

in  articles  unalterable  ....  962 

312.  Eestrictive  right  of  transfer  ....  962 

313.  Fair  value  of  shares  to  be  declared  by  general  meetings  .  906 
313a.  Fair  value  of  share  estimated  by  reference  to  amount  i)aid 

up  and  to  past  dividends  ....  966 

314.  Preferential   offer  of   shares  to   directors    and  then  to  other 

members   .  .  •  •  •  .  96t 

315.  316.  Preferential  offer  of  shares  to  specified  individuals  and 

then  to  directors       .....  967 

317.  Preferential  offer  of  shares  to  larger  holders  and  then  to  other 

holders      ......  968 

318.  How  shares  to  be  offered               ....  968 
318a.  Special  transfer  clauses                ....  96^ 

319.  Executors  or  administrators  to  transfer  to  approved  nominees 

or  be  deemed  to  serve  transfer  notice     .  .  .970 

320.  321.  Retirement  of  dismissed  employe        .                 .                  .  970 
322,  323.  Forfeiture  where  member  interested  in  competing  con- 
cern          ......  971 

324,325.  Comi:)ulsory  retirement        .  .  .  .971 

326.  Option  in  founder  or  his  directors  to  purchase  outstanding 

shares        .  .  .  .  •  ■ .  972 

327.  Option  in  surviving  founder  to  buy  shares  of  deceased  founder  913- 

328.  Compulsory  retirement  in  case  of  bankruptcy  .  .  974 

329.  On  death,  survivors  to  buy  ordinary  shares  of  deceased  .  975- 

330.  Forfeiture  where  interested  in  rival  concern  .  .  977 

331.  Retiring  member  not  to  compete  .  .  .  .977 

332.  Over-riding  powers  of  two-thirds  majority  in  value  of  share- 

holders     ......  977 

333.  Conversion  of  ordinary  into  preference  shares  and  vice  versa    .  978 

334.  Votes  of  members,  restriction  on  preference  shares  .  .  980 

335.  Power  to   give  irrevocable  proxies   in   respect   of  particular 

shares        ......  981 

336.  337.  Governing  directors  .  .  .  .982 

338.  Appointment  of  directors  when  governing  director  vacates      .  98a 

339.  Two  governing  directors  ....  985 

340.  Permanent  directors     .....  986 

341.  Founders,  while  specially  qualified  to  be  directors  but  with 

power  to  appoint  new  directors  .  .  .  986 

342.  Permanent  governing  director,  power  to  resign  and  resume 

office  .  .  .  .  .  .  987 

343.  Power  for  governing  director  to  appoint  successors  .  .  989' 

344.  Permanent  directorship  in  right  of  shares  held  by  another 

party  ......  990 

345.  Directors  to  be  appointed  by  trustees  of  will  .  .  990 

346.  Power  for  managers  to  act  in  own  names  .  .  .  990 

347.  Power  to  appoint  other  directors  .  .  .  991 

348.  Directors'  proxies  .....  991 

349.  Power  for  meeting  to  appoint  managing  director       .  .991 

350.  351,  352.  Remuneration  of  directors          .                 .                 ,  992 
353.  Employment  of  directors               ....  992 
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354.  Instruction  of  son          .                 .                 .                 .                 .  993 

355.  What  time  directors  to  give          ....  993 

356.  Continuance  of  directors  in  office                 .                 .                 .  993 

357.  Voting  at  directors'  meetings       ....  993 

358.  Chairman  and  deputy  chairman  ....  994 

359.  When  chairman  absent  from  meeting         .                 .                 .  994 

360.  361.  How  questions  at  board  meetings  decided         .                 .  994 

362.  Another.     Provision  for  votes  as  per  shares  .  .  995' 

363.  Provision  for  proxies    .....  996 

364.  Absence  from  board  meetings      ....  997 

365.  Powers  of  directors  limited  ....  9PT 

366.  Interest  on  unpaid  shares  ....  997 

367.  Balance  sheet  .....  997 

368.  Minutes  of  first  meeting  of  directors  .  .  .  998 

369.  Minutes  of  second  meeting  ....  999' 

370.  Power  in  will  for  trustees  to  convert  testator's  business  into  a 

company  ......   1002 

371.  Special  clauses  where  sanction  of  Court  requisite       .  .  1004 

372.  Originating  summons  to  obtain  sanction  of  Court  to  conver- 

sion ......  1004 

373.  374,  374a.  Forms  of  originating  summons  to  obtain  sanction 

of  Court  to  conversion  .  .  .  1004,   1005 

375.  Affidavit  in  support  of  application  for  sanction  of  reconstruc- 

tion ......   1006 

376.  Another  affidavit  in  support  of  a  scheme  of  conversion  .   1008 

377.  Order  .  .  .  .  .  .1010 

378.  Proposal  taken  into  chambers  for  conversion  of  business  .  1011 

379.  Order  on  above  originating  summons  .  .  .  1012 

380.  380a,  381.  Orders  for  the  sanction  of  a  conversion  .        1012—1015. 


Chapter  XI.— EMPLOYES'  BENEFITS  (pp.  1017-1046). 

382.  Employes'  shares  .....   1027 

383.  Co-operative  fund         .....   1028 

384.  Provision  in  articles  as  to  deposits  made  by  employes  with  a 

company  ......   1028 

385.  Acquisition  of  shares  by  employes  out  of  earnings    .  .   1030 

386.  Profit  sharing  scheme  .  .  .  .  .1031 

387.  Agreement  by  employe  for  re-transfer  of  shares        .  .  1033 

388.  Participation   certificate,    as  if   payee  were  the  holder  of  a 

specified  number  of  shares       ....  1034 

389.  Trust  deed  constituting  superannuation  fund  .  .  1035 

390.  Miscellaneous  clauses  in  articles  as  to  employe  directors  .  1039' 

391.  Trust  deed  constituting  pension  fund  .  .  .  1040 

392.  Trust  deed  constituting  guarantee  fund  (re  a  banking  com- 

pany)        ......  1041 

393.  Bond  for  faithful  service  ....  1044 
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394.  Allotment  letter 

395.  Letter  of  regret 

396.  Allotment  (by  way  of  offers  at  a  premium) 

397.  Fractional  certificate    . 

398.  Eequest  to  allot 
398a.  Allotment  by  way  of  offer 

399.  Circular  offering  shares  (tenders) 

400.  401.  Application  annexed  to  above 

402.  Tender  for  shares 

403.  Application  for  debentures 

404.  Application  for  debenture  stock  . 

405.  Letter  of  allotment  of  debentures 

406.  Minutes  as  to  bonus  shares 

407.  Allotment  letter  of  bonus  shares  pursuant  to  above 

408.  Fractional  certificate  as  above     . 

409.  410.  Instalment  reminder 

411.  Notice  that  certificate  is  ready     . 

412,  413,  414,  415.  Notice  of  call      . 
416,  417..  Receipt  of  call       . 
418,  419.  Bankers'  receipts 

420.  Notice  under  sect.  86  of  Act  of  1908,  avoiding  allotment 

421.  Notice  avoiding  allotment  where  contract   induced  by  mis- 

representation 

422.  Circular  when  misrepresentation  discovered 

423.  To  be  used  with  the  above 

424.  Another,  in  lieu  of  reminder 

425.  Notice  with  a  view  to  investigation 

426.  Receipt  on  deposit  of  transfer 

427.  Notice  of  presentation  of  transfer 

428.  Balance  ticket 

429.  Notices  where  shareholder  dead 
429a.  Other  notices  where  shareholder  dead 


430.  Letter  to  executors 

431.  Letter  from  executors  . 

432.  Notice  before  forfeiture  for  non-payment  of  call 

433.  Notice  of  ordinary  general  meeting 

434.  435.  Notice  of  extraordinary  general  meeting 

436.  Notice  of  extraordinary  general  meeting  for  passing  special 

resolution 

437.  Notice  of  meeting  to  confirm  special  resolution 

438.  Notice  of  ordinary  and  extraordinary  general  meetings  to  be 

held  on  same  day     .....   1082 

439.  Notice  of  meeting  to  alter  articles  .  .  .1083 

440.  Notice  of  confirmatory  meeting  .  .  ,   1083 

441.  Rerjuisition  of  members  for  a  general  meeting  .  .  1083 

442.  443,  444.  Notice  of  members  calling  meeting  .  .  1084 
445,  446,  447,  448.  Notice  of  dividend  and  warrant  .  1085,  1086 
449.  JDividendjiotice  and  warrant       ....   1085 
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450,  451.  Direction  by  sliareholder  to  pay  dividends  into  a  bank  .  1085 

452.  Debenture  stock  interest  ....  1088 

453.  Authority  to  bank  to  pay  dividends  to  a  third  party  .   1088- 

454.  Power  of  attorney  to  receive  dividends       .                 .  .  1088 
454a.  Notice  as  to  the  appointment  of  a  receiver  or  manager  .  1089 

455.  Consent  to  new  company  using  name  of  old               .  .  1090' 

456.  457.  Advertisements  as  to  last  certificate  .                 .  .  1090' 


Chapter  XIIT.— EESOLUTIONS  (pp.  1091—1138). 


1102' 
1103- 
1103 
1104 
1104 


458.  Alteration  of  articles    . 

459.  New  regulations 

460.  Modification  of  Table  A. 
460a.  Increased  capital 

461.  Ordinarj'  shares  at  a  premium 

462.  New  shares  at  par  and  bonus  to  be  paid     .  ...   1105' 

463.  Contingent  power  to  directors  and  adventurers  .  .  llOo- 

464.  Preference  shares.     Cumulative  .  .  .  1106' 

465.  Another  form.     Ndn-cumulative  .  .  .  1106- 

466.  Another  form  .....  1107 

467.  Variation       .  .  .  .  .  .  llOa 

468.  Preference  shares  ;  power  to  issue  more     .  .  .  1108 

469.  Second  preference  shares  ....   1109 

470.  Conversion  of  preference  into  ordinary  shares  .  .1110 

471.  Another.     (As  soon  as  aggregate  dividends  amount  to  nominal 

value  of  preference  shares.)     .  .  .  .1110' 

472.  Preference  shares  ;  power  to  issue  further  .  .1111 
472a.  Authority  to  directors  to  convert  into  preferred  and  deferred 

stock  .  .  ,  .  .  .1111 

473.  Converting    ordinary    shares    into    preferred    ordinary    and 

creating  new  ordinary  .  .  .  .1112 

474.  Capitalisation  of  profits  (bonus  and  corresponding  new  shares) .  1112: 

475.  Creation  of  debentures  and  special  preference  shares.     Deben- 

tures  offered    to    members   at   discount   subject  to   their 
subscribing  new  shares 

476.  Conversion  of  shares  into  stock 

477.  Another 

478.  Consolidation  of  shares 

479.  Division  of  shares 

480.  Subdivision  and  reduction.    Renumbering  and  further  division 

into  preferred  and  deferred  shares  .  .  .1115- 

481.  Division  of  existing  shares  into  classes  (Power  in  memorandum. 

Preference  shares  free  from  restrictions  in  articles  as  to 
transfer)    .  .  .  .  .  .1116 
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482.  Another  .  .  .  •  • 

483.  Convers'.on  of  shares  into  preferred  and  deferred  stock 

484.  Subdivision  into  preference  and  ordinary  shares 

485.  Simple  subdivision 

486.  Subdivision  with  direction  as  to  portion  unpaid 

487.  Reduction  of  capital.     Payment  off  out  of  profit 

488.  Another.     Reduction  of  liability 

489.  Return  of  capital 

490.  Return  liable  to  recall . 

491.  Cancelling  lost  capital  . 

492.  Reducing  ordinary  shares  exclusively 

493.  Reduction  of  capital  by  paying  off  and  extinguishing  specified 

ordinary  and  founders'  shares 

494.  Cancelling  lost  capital  by  extinguishing  two  classes  of  shares 

and  part  of  capital  paid  up  on  a  third  class 

495.  496.  Cancelling  purchased  shares 

497.  Confirming  past  returns,  &c. 

498.  Reducing  ordinary  shares  and  pi-eserviug  arrears  of  calls 

499.  Reduction  where  several  classes  in  accordance  with  agreements 

500.  Reducing  without  prejudice  to  liability  for  unpaid  calls 

501.  Cancellation  of  unissued  shares   .... 

502.  Cancellation  of  shares  and  consolidating  others 

503.  Reduction  by  payment  off  of  one  of  two  classes 

504.  Reduction  by  payment  off  and  issue  of  debentures    . 

505.  Cancellation  of  issued  shares        .... 

506.  Cancellation  of  shares  ..... 

507.  Paying  off  capital  out  of  profits  .... 

508.  Provision  for  issue  of  income  certificates  in  respect  of  arrears 

of  preference  dividend  .... 

508a.  Resolution  for  re-organisation  of  capital  . 

509.  Resolution  cancelling  founders'  shares 

510.  Provisional  agreement  for  cancelling  founders'  shares 

611.  Reserve  liability  ..... 

512.  Change  of  name  ..... 

513.  Borrowing  on  debenture  stock.     Extension  of  directors'  power 

514.  515.  Creation  of  debentures  to  pay  off  old  debentures 

516.  Authority  to  directors  to  acquire  by  amalgamation  another 
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Page   102. — Liverpool  and  London  and  Globe  Co.  v.  Bennett,  XQ- 
ported  also  in  (1912)  2  K.  B.  41. 

453. — Refer  also  to  Kingston,  Miller  <&  Co.  v.  Thomas  liing- 
ston  d  Co.,  (1912)  1  Ch.  576;  following  Fine  Cotton 
Spinners  and  Doubters'  Association  v.  Harwood,  Cash 
d  Co.,  (1907)  2  Ch.  184. 

554. — F.  8tacey  d  Co.,  Limtd  v.  Wallis,  also  reported  in  106 
L.  T.  554. 

689. — Clause  56,  in  note  refer  to  Gardner  v.  Iredale,  (1912) 
1  Ch.  700. 

691. — Note  to  clause  59  on  the  construction  of  clause  66  of 
Table  A.,  see  Fruit  and  Vegetable  Grpwers'  Assoc. 
V.  Kekeivich,  28  T.  L.  R.  411;  W.  N.  (1912)  139. 

1081  at  foot.- — Add  also  reference  to  p.  1048. 


,1286. 


1306.— Form  648 


Refer  to  Oceana  Development  Co.,  W.  N.- 
(1912)  121  and  p.  138,  17  April  and  7 
May,  1912,  from  which  it  appears  that  the 
minute  approved  by  the  Court  should, 
where  requisile,  show  the  denoting  num- 
bers of  the  shares,  but  that  the  adver- 
tisement need  not  set  out  the  minute. 


1339,  line  18  from  top. — Substitute  "Richard  Burdon,  Viscount 
Haldane  of  Cloan  "  for  "Robert  Threshie,  Earl  Lore- 
burn." 
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The  Formation  and  Registration  of  Companies. 

The  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),~'nc 
governs  the  formation  of  companies,  and  has  taken  the  place  of  the 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  and  of  the  many  Act^ 
amending-  and  extending  the  provisions  of  that  Act. 

The  Act  of  1862  was  amended  and  extended  by  the  following  Acts:  — 

1.  The  Companies  Seals  Act,  1864  (27  Vict.  c.  19). 

This  Act  empowered  companies   in  certain  cases   to  have  official 
seals  for  use  abroad. 

2.  The  Companies  Act,  1867  (30  &  31  Vict.  c.  131). 

This  Act  provided  for  reduction  of  capital,  issue  of  share-warrants 
to  bearer,  sub-division  of  shares  and  other  matters. 

3.  The   Joint  Stock   Companies    Arrangement   Act,    1870    (33   k   34    Vict. 

c.    104). 
This  Act  extended  the  powers  of  the  Court  in  winding-up  as  t" 
compromises  and  arrangements  with  creditors. 
V.  B 
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4.  The  Companies  Act,  1877  (40  &  41  Vict.  c.  26). 

This  Act  provided  further  for  reduction  of  capital. 

5.  The  Companies  Act,  1879  (42  &  43  Vict.  c.  76). 

This  Act  provided  for  re-registration  with  limited  liability  of 
unlimited  companies,  and  also  for  the  creation  of  reserve  capital. 

6.  The  Companies  Act,  1880  (43  Vict.  c.  19). 

This  Act  provided  for  payment  off  of  profits  in  reduction  of  capital, 
and  empowered  the  Registrar  to  strike  names  of  defunct  companies 
off  the  register. 

7.  The  Companies  Colonial  Registers  Act,  1883  (46  &  47  Vict.  c.  30). 

This  Act  provided  for  colonial  registers  in  certain  cases. 

8.  The  Companies  Act,  1886  (49  Vict.  c.  23). 

This  Act  amended  the  Act  of  1862,  as  to  winding-up  in  Scotland 
in  certain  respects. 

9.  The  Preferential  Payments  in  Bankruptcy  Act,   1888    (51   &   52   Vict. 

c.  62),  though  not  one  of  the  Companies  Acts,  nevertheless  affects 
the  winding-up  thereof.     See  also  the  Act  of  1897,  infra. 

10.  The  Companies  (Memorandum  of  Association)  Act,  1890  (53  &  54  Vict. 

c.    62). 
This  Act  provided  for  the  extension  of  objects,  &c. 

11.  The  Companies  Winding-up  Act,  1890   (53  &  54  Vict.   c.   63),  largely 

modified  provisions  of  the  Act  of  1862  in  regard  to  winding-up. 

12.  The  Directors'  Liability  Act,  1890  (53  &  54  Vict.  c.  64). 

This  Act  modified  the  liabilities  of  directors  in  regard  to  pro- 
spectuses, &c. 

13.  The  Companies  Winding-up  Act,  1893   (56  &  57  Vict.  e.  58),  modified 

the  Bankruptcy  Act,  1883,  in  relation  to  winding-up. 

14.  The  Preferential  Payments  in  Bankruptcy  Amendment  Act,   1897    (60 

Vict.  c.  19). 

15.  The  Companies  Act,  1898  (61  i:  62  Vict.  c.  26),  modified  sect.  25  of  the 

Companies  Act,  1867. 

16.  The  Companies  Act,  1900  (63  &  64  Vict.  c.  48),  extensively  amended  the 

Companies  Acts,  1862  and  1867. 

17.  The  Companies  Act,  1907  (7  Edw.  7,  c.  50),  amended  the  above  Acts  in 

a  number  of  important  particulars. 

18.  The  Companies  Act,  1908,  enabled  certain  foreign  and  colonial  companies 

to  hold  land  and  other  property. 

■•  The  Act  ■"  In  the  following  pages  the  Companies  (Consolidation)  Act,  1908,  is 

and  other         oenerallv  referred  to  as  "  the  Act,"  but  sometimes  as  "  the  Act  of 
expressiDiis.        &  •'  i       ^  t  t      •         a        , 

1908,"  and  sometimes  as     the  Consolidation  Act. 

The  Act  contemplates  the  formation  of  three  classes  of  companies — 
(1)  companies  limited  by  shares;  (2)  companies  limited  by  guarantee; 
(3)  unlimited  companies.  Unlimited  companies  will  be  found  dis- 
cussed at  p.  808;  companies  limited  by  guarantee  at  p.  492.  It  is 
with  the  first  class  (companies  limited  by  shares)  that  this  work  is 
mainlv  concerned.  This  class  may  be  called  the  normal  type  of 
company,  that  is  to  say,  it  is  to  this  category  that  an  overwhelming 
majority  of  the  companies  formed  belong.  It  has  proved  itself  to  be 
the  most  convenient  and  effective  form  for  the  working  of  a  co- 
operative bu.siness  enterprise. 

The  company  limited  by  shares  being  then  the  main  objective,  it 
inav  be  useful  at  the  outset  to  summarise  the  steps  to  be  taken  for 
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forming  and  establishing  such  a  company.  Under  the  Act  of  1862 
this  was  a  comparatively  simple  matter,  but  the  Companies  Acts, 
1900  and  1907,  now  incorporated  in  the  Companies  Act,  1908,  intro- 
duced certain  distinctions — new  varieties  of  formation  and  constitu- 
tion as  regards  the  company  limited  by  shares — and  with  these  some 
degree  of  complication.  Thus  a  company  limited  by  shares  may  be 
either — 

(1)  A  public  company,  differentiated  again  into — 

(a)  ''  A  prospectus  company,"  that  is  to  say,  a  company 
which  is  formed  on  this  footing,  that  on  its  formation  there 
is  to  be  an  invitation  to  the  public  by  prospectus  to  subscribe 
for  shares. 

(b)  "  A  non-prospectus  company,"  that  is  to  say,  a  com- 
pany which  is  formed  on  the  footing  that  it  is  not  to  be 
a  prospectus  company  or  a  private  company,  but  is  to  file 
a  statement  in  lieu  of  prospectus;  or 

(2)  "A  private  company,"  that  is  to  say,  a  private  company  as 

defined  in  sect.  121  of  the  Act. 

The  formation  and  constitution  of  a  private  company  is  dealt  with 
separately  in  Chapter  X.,  infra,  and  it  will  make  for  clearness  if  the 
preliminary  steps  to  be  taken  respectively  in  the  case  of  the  public 
company,  including  therein  the  prospectus  company  and  the  non- 
prospectus  company,  are  here  summarised. 


The  Public  Companies. 

Prospectus  and  Non-Prospectus  Companies. 

The  following  are  the  requisite  steps  for  formation:  — 

(1)  Prepare  the  memorandum  of  association  in  accordance  with 

sect.  3  of  the  Act,  taking  care  to  state  therein — 

(1)  The  name  of  the  proposed  company,  not  forgetting 
the  word  "  limited  "  as  the  last  word  of  the  name; 

(2)  In  what  part  of  the  United  Kingdom — England, 
Scotland,  or  Ireland — the  registered  ofiice  is  to  be  situate; 

(3)  The  objects  of  the  company; 

(4)  That  the  liability  of  the  members  is  to  be  limited; 
and 

(ri)  The  amount  of  the  capital  and  of  the  shares  into 
which  it  is  divided.     See  Form  79,  infra,  p.  490. 

There  must  be  at  least  seven  subscribers  to  the  memo- 
randum: no  subscriber  is  to  take  less  than  one  share,  and 
the  number  each  takes  must  be  set  opposite  his  signature . 
(Sects.  2  and  3  of  the  Act  of  1908.) 

(2)  The  memorandum  must  bear  a  IO5.  stamp,  and    must    be 

signed  by  each  subscriber  in  the  presence    of    and    be 
B   2 
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attested  b}'  one  witness  at  the  least.  (Sect.  6  of  the  Act 
of  1908.) 

(3)  Prepare  also  the  articles  of  association,  unless  the  incon- 

venient course  of  registering  without  articles  is  to  be 
adopted,  and  let  those  articles  be  framed  with  due  regard 
to  the  requirements  of  the  Act  of  1908.  (See  injra. 
Form  251.)  And  take  care  that  the  articles  specify  the 
minimum  subscription  on  which  the  directors  may  pro- 
ceed to  allotment,  as  provided  for  in  sects.  85  and  87  of 
the  Act  of  1908,  unless  the  company  is  prepared  to  post- 
pone allotment  until  the  alternative  offered  by  the  section 
is  obtained. 

(4)  The  articles  of  association  should  be  expressed  in  separate 

paragraphs  and  numbered  arithmetically.  They  must  be 
printed,  and  may  adopt  or  exclude  all  or  any  of  the  pro- 
visions contained  in  Table  A  in  the  first  schedule  to  the 
Act.    (Sects.  12  and  14  of  the  Act.) 

(5)  The  articles  must  bear  a  10s.  stamp,  and  must  be  signed 

hj  the  subscribers  to  the  memorandum  of  association. 
(Sect.  12  of  the  Act.)  Each  subscriber  should  write 
opposite  his  signature  his  address  and  description.  (See 
inira,  p.  491.)  Each  subscriber  must  sign  in  the  presence 
of  and  his  signature  must  be  attested  by  one  witness  at 
the  least.  (Sect.  12  of  the  Act.)  See  Form  79,  infra. 
p.  490. 

(6)  If  any  person  is  appointed  by  the  articles  a  director,  he 

must,  before  the  articles  are  registered,  sign  a  consent  in 
writing  to  act  as  such  (sect.  72  of  the  Act,  see  Form  229); 
and  if  the  articles  require  the  directors  to  hold  a  share 
qualification,  he  must,  also  before  such  registration, 
either  subscribe  the  memorandum  of  association  for  his 
qualification  or  enter  into  an  agreement  to  take  such  quali- 
fication. Ihid.  See  Form  56. 
(1)  Persons  who  have  consented  to  be  directors  should,  besides 
signing  an  assent  in  writing,  as  above  mentioned,  sign  an 
authority  to  file  the  assent  with  the  Registrar.  (Sect.  72 
of  the  Act.) 

(8)  Prepare  a  list  of  persons  (if  an}-)  who  have  consented  to  be 

directors,  as  by  sect.  72  (2)  of  the  Act  required.  See 
Form  231. 

(9)  Let  a  statutory  declaration  be  made   (if    the  company  is 

registered  in  England)  by  a  solicitor  of  the  High  Court 
engaged  in  the  formation  of  the  compan}^  or  by  a  person 
named  in  the  articles  of  association  as  a  director  or  secre- 
tary of  the  company,  of  compliance  with  the  requisitions 
of    the  Acts  in  respect  of    registration,  and  of    matters- 
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precedent  and  incidental  thereto.  See  Form  227,  and 
sect.  17  (2)  of  1908. 

(10)  Take   the  memorandum  and  articles  of  association,   and 

(p.  606,  infra)  the  consents  (Form  228),  and  the  consent 
list  (Form  231),  and  declaration  (Form  227),  and  any 
agreement  to  take  qualification  shares,  to  the  Registrar  of 
Companies,  Somerset  House,  Strand,  for  registration, 
together  with  an  authority  in  writing  by  each  director 
to  file  his  consent  to  act  and  to  file  his  contract  to  take 
qualification  shares.  Pay  to  the  Registrar  the  requisite 
fees  on  registration,  namely,  those  fixed  by  Table  B  in 
the  first  schedule  to  the  Act,  and  the  additional  fee  of  5s. 
per  lOOZ.  of  capital  imposed  by  the  Finance  Act,  1899. 

(11)  In  due  course  the  Registrar  will  issue  the  certificate  of 

incorporation.  As  to  the  effect  of  which,  see  infra,  p.  24 
et  seq. 

So  much  for  formation,  but  in  the  case  both  of  the  prospectus 
company  and  of  the  non-prospectvis  company  the  Act  prescribes 
further  conditions  which  must  be  complied  with  before  the  com- 
pany can  commence  business  or  exercise  its  borrowing  powers. 

These  differ  somewhat,  as  appears  below:  — 

In  the  case  of  a  Pro.spectus  Company.     In  the  case  of  a  Non-prospectus  Company. 


Frame  prospectus  of  the  company  in- 
viting subscriptions  for  shares,  taking 
special  care  to  comply  with  sects.  72 
and    81    of    the    Act,    and   having    due 


Fill  up  statement  in  lieu  of  prospectus, 
taking  special  care  to  comply  with  sect.  82 
of  the  Act,  and  let  such  statement  be 
dated  and  signed  in  accordance  with  the 


rard  to  sects.   85   and  87  of  the  Act,     said  section  and  the  foi'm  set  forth  in  the 
and  let  such  prospectus  be  printed,  dated  |  second  schedule  to  the  Act  (infra,  p.  264). 
and    signed    in     duplicate,    contain     a  j  After  the  statement  has  been  filed,  let  the 
statement  that  it  has  been  filed,  and  be  '  minimum  subscription  be  obtained,  and 
in  fact  filed  in  pursuance  of  sect.   80   of  |  let  the  company  go  to  allotment,  and  in 
the  Act.     After  the  prospectus  has  been  |  due  course  file  the  declaration  mentioned 
filed  let  it  be  issued,  and  having  obtained  '  in  sect.    87   of  the  Act,  and  obtain  the 
the  minimum   subscription  (see  sect.  85,  |  Registrar's  certificate,  under  sub-sect.  (2) 
ii/fra,    p.    9),   let    the    company    go    to  |  of  the  same  section,  that  it  is  entitled  to 
allotment,    and   in   due   course    file   the  !  commence  business, 
declaration   mentioned    in   sub-sect.    (I)  i 
of   sect.  87  of   the   Act,  and  obtain  the  i 
Registrar's  certificate  under  sub- sect.  (2)  ' 
of   same   .section,  that   it  is  entitled   to 
•commence  business. 


According  to  the  latest  Board  of  Trade  return,  the  total  number 
of  companies  registered  in  1910  was  7,184,  that  is,  5,459  private 
companies,  1,685  public  with  a  prospectus,  and  40  public  companies 
with  a  statement  in  lieu  of  prospectus. 
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Restriction  i- 
on  naming- 
directors. 


Restrictions  on  naming  Directors  (sect.  72). 

One  of  the  first  steps  in  the  formation  of  a  company  is  the  choice 
of  directors.  With  reference  to  this  sect.  72  of  the  Act  provides 
that:  — 

(1.)  A  person  sliall  not  be  capable  of  being  appointed  director  of  a  company 
by  the  articles,  and  shall  not  be  named  as  a  director  or  proposed  director  of  a 
company  in  any  prospectus  issued  by  or  on  behalf  of  the  company,  or  in  any 
statement  in  lieu  of  prospectus  filed  by  or  on  behalf  of  a  company,  unless 
before  the  registration  of  the  articles  or  the  publication  of  the  prospectus,  oi' 
the  filing  of  the  statement  in  lieu  of  prospectus,  as  the  case  may  be,  he  has 
by  himself  or  by  his  agent  authorized  in  writing — 

(i)  signed  and  filed  with  the  Registrar  of  Companies  a  consent  in  writing  to 
act  as  such  director;  and 

(ii)  either  signed  the  memorandum  for  a  number  of  shares  not  less  than  his 
qualification  (if  any),  or  signed  and  filed  with  the  Registrar  a  con- 
tract in  writing  to  take  from  the  company  and  pay  for  his  qualification 
shares  (if  any). 

(2.)  On  the  application  for  registration  of  the  memorandum  and  articles  of 
association  of  a  company,  the  applicant  shall  deliver  to  the  Registrar  a  list  of 
the  persons  who  have  consented  to  be  directors  of  the  company;  and  if  this  list 
contains  the  name  of  any  person  who  has  not  so  consented,  the  applicant  shall 
be  liable  to  a  fine  not  exceeding  fifty  pounds. 

(3.)  This  section  shall  not  apply  to  a  private  company  nor  to  a  prospectus 
issued  by  or  on  behalf  of  a  company  after  the  expiration  of  one  year  from  the 
date  at  which  the  company  is  entitled  to  commence  business. 


Not  capable, 
&c. 


Shall  not  be 
named,  &c. 


Shall  not  be  capable  of  being  appointed  director  of  a  com- 
pany by  the  articles  ....  unless,"  &c.  These  words,  so  far  as 
the  articles  are  concerned,  deal  only  with  actual  appointment. 

Persons  can  still,  it  would  seem,  without  complying  with  those 
conditions,  be  named  in  the  articles  (though  not  in  the  prospectus) 
as  "  proposed  "  directors,  and  a  power  can  be  inserted  for  someone 
{e.g.,  the  subscribers  to  the  memorandum  of  association,  or  a 
majority  of  them)  to  appoint  such  persons  to  be  directors.  If  no 
share  qualification  is  required  by  the  articles,  a  person  can  be  named 
as  a  director,  subject  only  to  the  consent  being  signed  and  filed  as 
required  by  sub-sect.  (1)  (i).  It  is  not  uncommon  for  the  quali- 
fication clause  in  the  articles  to  except  the  first  directors  from  its 
operation. 

"  Shall  not  be  named  as  a  director  or  proposed  director 
of  a  company  in  any  prospectus  issued  by  or  on  behalf  of  the 
company,  or  in  any  statement  in  lieu  of  prospectus,  unless,'  &c. 

These  words  plainly  apply  to  a  prospectus  issued  after  the  regis- 
tration of  a  company,  but  it  seems  very  doubtful  whether  they  can 
be  held  to  apply  to  a  prospectus  issued  before  the  company's  incor- 
poration. Where  they  apply  they  cover  both  persons  named  as 
actual  directors  and  persons  named  as  proposed  directors. 
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If  no  share  qualilicatiou  is  required,  a  director  may  be  named  in 
the  prospectus,  subject  only  to  the  signing-  and  filing  of  the  consent 
as  required  by  sub-sect.  (1)  (i). 

"  Articles."     These  words  refer  to  the  articles  in  force,  whether  Articles. 
in  their  original   form   or  as  altered  by   special  resolution.       See 
sect.  285. 

"  Or  by  his  agent  authorized  in  writing."  Where  a  person  is  Agent, 
named  in  the  articles  as  a  director  the  authority  under  Avhich  the 
agent  is  authorized  to  sign  must,  if  required,  be  produced  to  the 
Registrar,  and  a  copy  filed  (see  note  to  Form  42,  Board  of  Trade 
Orders,  March  29,  1909),  in  order  that  he  may  ascertain  whether  the 
statutory  requisition  has  been  complied  with. 

'■  Consent  in  writing."     This  may  be  a  separate  document  for  Consent, 
each  director,  or  several  proposed  directors  may  concur  in  one  con- 
sent.     See    Form  42,  Board  of    Trade    Orders,    March    29,   1909, 
Form  228,  infra,  p.  606. 

If  preferred,  an  agent  to  sign  and  tile  can  be  appointed  thus:  — 

I,  the  undersigned,  hereby  authorize  Messrs. ,  of ,  to  sign 

my  consent  to  act  as  a  director  of  The  Company,  Limited,  now 

about  to  be  registered  under  the  Companies  (Consolidation)  Act. 
1908,  and  to  file  such  consent  on  my  behalf  with  the  Registrar  of 
Companies  pursuant  to  sect.  72  of  the  said  Act.  As  witness  my 
hand  this day  of . 

Where  the  director  wishes  to  postpone  as  long  as  possible  the  filing 
of  his  consent,  or  is  about  to  go  abroad,  he  may  in  writing  authorize 
his  agent  not  only  to  file  the  consent,  but  also  to  sign  it. 

"Either  signed  the  memorandum  of  association,"  &c.    If  the  Either  signed, 
articles  do  not  contain  any  clause  requiring  a  qualification  in  shares, 
the  conditions  jn  sect.  72  (iij  have  not  to  be  complied  with;  but  if 
the  articles  contain  such  a  clause,  (ii)  must  be  complied  with. 

In  subscribing  the  memorandum  of  association  it  must  be  borne  in 
mind  that  a  firm  contract  is  thereby  constituted  as  from  the  moment 
of  incorporation  to  take  and  pay  in  money  or  money's  worth  for  the 
shares  subscribed  for,  and  that  the  subscriber  will  be  liable,  even 
though  the  company  should  not  become  eulided  to  commence  busi- 
ness, under  sect.  87.  Hence,  if  the  directors  subscribe  the  memo- 
randum for  their  qualifications  and  then  the  company  does  not  float, 
they  will,  to  the  extent  of  their  qualifications,  be  liable  to  pay  up, 
e.g.,  to  provide  for  expenses.  But  if  the  alternative  is  adopted, 
namely,  the  filing  of  a  contract,  the  position  of  the  directors  is  made 
easier,  for  the  contract  to  be  filed  may  be  made  provisional  on  the 
company  becoming  entitled  to  commence  business. 
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It  is  presumed  that  where  such  a  contract  is  required  as  a  condition 
precedent  to  the  naming  of  a  person  as  a  director  in  the  prospectus  of 
a  company  not  yet  registered,  the  contract  should,  as  the  company 
will  not  be  in  existence  at  the  time,  be  made  with  some  one  as  trustee 
for  the  company.  Hartley  s  case,  10  Ch.  157.  The  Eegistrar,  how- 
ever, appears  to  be  satisfied  with  the  filing  of  an  instrument  which 
does  not  operate  as  a  contract,  see  infra,  Form  56. 

Where  the  contract  is  to  be  filed  after  incorporation,  e.g.,  as  a  con- 
dition precedent  to  naming  some  person  as  a  director  in  a  prospectus, 
it  should  be  made  with  the  company  itself  or  with  a  duly  authorized 
agent  of  the  company. 

Shall  deliver.  "  Shall  deliver  to  the  Registrar  a  list  of  the  persons."  This 
sub-sect.  (2)  in  terms  only  operates  on  the  application  for  registra- 
tion of  a  memorandum  and  (sic)  articles  of  association,  and  therefore 
does  not  apply  to  a  company  which  is  registered  without  articles,  e.g., 
where  Table  A  is  to  apply.  Perhaps,  however,  the  Court  will  read 
in  the  words  "if  any"  after  the  words  "articles  of  association." 

The  list  is  to  specify  the  persons  who  have  consented  to  be  directors, 
and  is  therefore  not  in  terms  confined  to  those  who  are  appointed  by 
the  articles.  It  is  apprehended  that  a  person  cannot  be  treated  as 
having  consented  if  his  consent  be  merely  conditional,  e.g.,  if  he  has 
signed  a  consent  in  writing  to  act  as  a  director  conditionally  on  the 
company  being  registered  with  a  specified  memorandum  and  articles, 
or  conditionally  on  a  specified  board  being  appointed  as  the  first 
directors.  If,  however,  tlie  list  is  to  include  such  persons,  it  is  appre- 
hended that  any  condition  should  be  stated  in  it,  for  otherwise  a 
penalty  would  be  incurred  under  sub-sect.  (3).  The  consent  need 
not  be  in  writing;  a  verbal  consent  brings  the  person  giving  it  within 
the  words,  unless,  as  seems  possible,  the  consent  mentioned  in  sub- 
sect.  (2)  means  the  signed  consent  referred  to  in  paragraph  (i)  of 
the  preceding  sub -section.  On  the  other  hand,  there  does  not  seem 
to  be  much  object  in  filing  lists  of  consenting  directors  when  their 
written  consents  are  already  on  the  file.  But  for  the  safety  of  the 
applicant  a  written  consent  is  desirable. 

The  applicant  is  to  deliver  the  list  to  the  Registrar,  and  this 
statutory  duty  the  applicant  must  perform.  There  is  no  penalty 
for  not  delivering  the  list;  but  if  the  list  contain  the  names  of  any 
persons  who  have  not  so  consented,  the  applicant  is  to  be  liable  to 
the  fine  specified.  See  Form  43,  Board  of  Trade  Order.  March  29, 
1909,  and  Form  231,  infra. 

Pr.ivisu.  "  (3)  This  section  shall  not  apply,"  &c.    This  sub-section  is  of 

great  importance.      It    enacts    in  efiect  that  the  section  shall  not 
apply— 

(a)  To  a  private  company;  or, 
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(b)  To  a  prospectus  issued  by  or  ou  behalf  of  a  company  after  the 
expiration  of  one  year  from  the  date  at  which  the  company 
is  entitled  to  commence  business. 


The  Minimum  Subscription  (sect.  85). 

The  abuse,  too  common  at  one  time,  of  going  to  allotment  on  a 
wholly  inadequate  subscription  led  to  the  interference  of  the  Legis- 
lature, and  sect.  85  of  the  Act,  replacing  sect,  -i  of  the  Act  of  1900, 
now  provides  as  follows:  — 

(1.)  No  allotment  shall  be  made  of  any  sliare  capital  offered  to  the  iiublic  for  Sect.  85  of 
subscription,  unless  the  following-  conditions  have  been  complied  with,  namely, —  Act. 

(rt)  The  amount  (if  any)  fixed  by  the  memorandum  or  articles,  and  named 
in  the  jjrospectus  as  the  minimum  subscription  uj^on  which  the  directors 
may  proceed  to  allotment;  or 

{b)  if  no  amount  is  so  fixed  and  named,  then  the  whole  amount  of  the  share 
capital  so  offered  for  subscription, 
has  been  subscribed,  and  the  sum  payable  on  application  for  the  amount  so  fixed 
and  named,  or  for  the  whole  amount  oft'ered  for  subscription,  has  been  paid  to 
and  received  by  the  company. 

(2.)  The  amount  so  fixed  and  named  and  the  whole  amount  aforesaid  shall  be 
reckoned  exclusively  of  any  amount  payable  otherwise  than  in  cash,  and  is  in 
this  Act  referred  to  as  the  minimum  subscription. 

(3.)  The  amount  payable  on  application  on  each  share  shall  not  be  less  than 
five  per  cent,  of  the  nominal  amount  of  the  share. 

(4.)  If  the  conditions  aforesaid  have  not  been  complied  with  on  the  expiration 
of  forty  days  after  the  first  issue  of  the  prospectus,  all  money  received  from 
applicants  for  shares  shall  be  forthwith  repaid  to  the  applicants  without  interest, 
and,  if  any  such  money  is  not  so  repaid  within  forty-eight  days  after  the  issue 
of  the  prospectus,  the  directors  of  the  company  shall  be  jointly  and  severally 
liable  to  repay  that  money  with  interest  at  the  rate  of  five  per  centum  per 
annum  from  the  expiration  of  the  forty-eight  days:  Provided  that  a  director 
shall  not  be  liable  if  he  proves  that  the  loss  of  the  money  was  not  due  to  any 
misconduct  or  negligence  on  his  part. 

(5.)  Any  condition  requiring  or  binding  any  applicant  for  shares  to  waive 
compliance  with  any  requirement  of  this  section  shall  be  void. 

(6.)  This  section,  except  sub-section  (3)  thereof,  shall  not  apply  to  any  allot- 
ment of  shares  subsequent  to  the  first  allotment  of  shares  offered  to  the  public 
for  subscription. 

(7.)  In  the  case  of  the  first  allotment  of  share  capital  payable  in  cash  of  a 
company  whi(-h  does  not  issue  any  invitation  to  the  public  to  subscribe  for  its 
shares,  no  allotment  shall  be  made  unless  the  minimum  subscription  (that  is  to 
say)  — 

(a)  The  amount  (if  any)  fixed  by  the  memorandum  or  articles  and  named 
in  the  statement  in  lieu  of  prospectus  as  the  minimum  subscription 
upon  which  the  directors  may  proceed  to  allotment;  or, 

(h)  if  no  amount  is  so  fixed  and  named  therein,  the  whole  amount  of  the 

share  capital  other  than  that  issued  or  agreed  to  be  issued  as  fully  or 

partly  paid  up  otherwise  than  in  cash, 

has  been  subscribed,  and  an  amount  not  less  than  five  i:)er  cent,  of  the  nominal 

amount  of  each  share  payable  in  cash  has  been  paid  to  and  received  by  the 

company. 
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This  sub-section  shall  not  apply  to  a  private  company  or  to  a  company  which 
has  allotted  any  shares  or  debentures  before  the  first  day  of  July  nineteen 
hundred  and  eight. 

Special  points       In  regard  to  the  above  section  the  following  points  must  be  borne 

iu  section.  •  •     , 

in  jnind:- — 

(1)  It  applies  to  prospectus  companies.     See  supra,  p.  3. 

(2)  It  applies  to  non-prospectus  companies.     See  supra,  p.  3. 

(3)  It  does  not  aj)ply  to  private  companies.     See  p.  3. 

(4)  Except  as  regards  paragraph   (7)  it  does  not  apply  unless 

share  capital  is  offered  to  the  public  for  subscription. 

(5)  It  does  not  apply  to  a  company  which  offers  only  debentiu'es 

or  debenture  stock  for  public  subscription. 

(6)  It  is  not  confined  to  an  offer  made  by  or  on  behalf  of  the 

company  after  incorporation:  it  applies  also,  it  would  seem, 
to  an  offer  made  before  the  incorporation. 

The  section  evidently  contemplates  that  the  offer  %vill  be 
made  by  a  prospectus.  (See  sub-sects.  (1)  and  (4).)  But 
it  must  not  too  readily  be  assumed  that  an  oral  offer  would 
not  come  within  the  section. 

(7)  Where  it  has  once  applied,  and  the  company  has  proceeded  to 

allotment,  it  will  not  (except  as  regards  para.  (3))  apply 
a  second  time  should  the  company  make  a  second  or  subse- 
quent offer  of  shares. 

(8)  The  section  prohibits  allotment  unless  the  minimum  subscrip- 

tion has  been  subscribed  for,  and  the  sum  payable  on 
application  for  the  sum  fixed  (which  must  not  be  less  than 
5  per  cent,  of  the  nominal  amount  of  the  shares)  has  been 
paid.  But  "subscribed"  here  means  applied  for — not 
taken;  and  as  long,  therefore,  as  the  applications  are  suffi- 
cient, the  directors  pan  make  as  small  an  allotment  as  they 
choose,  so  far  as  this  section  is  concerned;  but,  having 
regard  to  sect.  87,  the  company  cannot  commence  business 
until  the  minimum  subscription  is  allotted,  and  until  the 
company  is  entitled  to  commence  business  it  is  apprehended 
that  the  contract  constituted  by  the  application  and  allot- 
ment so  made  piust  be  regarded  as  provisional  only.  See 
sub-sect.  (3)  of  sect.  87. 

(9)  The  section  leaves  it  to  the  parties  to  fix  the  amount  of  the 

minimum  subscription  upon  which  the  directors  may  pro- 
ceed to  allotment.  They  may  by  the  articles  fix  a  large  or 
small  amount;  but  it  must  be  borne  in  mind  that  the 
prospectus  or  statement  in  lieu  of  prospectus  (see 
sect.  81  (1)  (d),  infra)  has  to  specify  the  minimum  sub- 
scription, and  if  an  unduly  small  minimum  subscription  is 
fixed,  it  may  discredit    the  company  and    deter    possible 
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subscribers,  especially  if  newspapers  call  atteutiou  to  the, 
fact  and  comment  thereon  unfavourably. 

(10)  An  allotment  made  by  directors  before  the  minimum  sub- 

scription is  obtained  is  voidable,  not  void  (sect.  86),  and 
may  be  avoided  by  the  allottee  at  any  time  within  one  month 
after  the  statutory  meeting.  In  the  case  of  a  company  to 
which  the  statutory  meeting  (sect.  65)  does  not  apply  there 
is  no  limit  of  time  on  the  allottee's  right  to  repudiate. 
See  Fitiance  and  Issue,  Limited  v.  Canadian  Produce  Corp., 
(1905)  1  Ch.  37,  more  fully  referred  to  under  sect.  86.  The 
allottee  only,  and  not  the  company,  is  entitled  to  repudiate. 
Burton  v.  Bevan,  (1908)  2  Ch.  240.  Considering  that  the 
section  absolutely  prohibits  allotment,  except  under  defined 
conditions,  it  might  well  be  held  that  non-compliance 
rendered  the  allotment  void,  except  in  cases  coming  within 
sect.  86  {infra),  where  the  company  is  one  which  must  hold 
a  statutory  meeting,  that  is  to  say.  a  company  registered 
after  December  31st,  1900. 

(11)  The  articles  may  fix  .the  '"  minimum  subscription  'j  at  a  specified 

number  of  the  shares  or  a  specified  proportion  of  the  share 
capital  or  at  a  specified  percentage  or  proportion  of  the 
shares  offered  to  the  public  for  subscription.  West  York- 
shire Darracq  Agency.  25  T.  L.  R.  77. 

(12)  The  section  applies  not  only  in  the  case  of  a  company  which 

issues  a  prospectus  in  England,  but  to  the  case  of  a  company 
which  issues  a  prospectus  abroad.  Jioussell  v.  Burnham, 
(1909;  1  Ch.  127.  In  that  case  the  company  had  issued 
in  Prance  an  abridged  prospectus  not  stating  the  minimum 
subscription.  The  plaintift\  a  Frenchman  resident  in 
France,  subscribed  for  some  shares  and  received  an  allot- 
ment thereof,  but  the  minimum  subscription  was  not  sub- 
scribed within  one  month  after  allotment.  He  sued  the 
company  for  the  return  of  what  he  had  paid,  relying  on 
sects.  4  and  5  of  the  Companies  Act,  1900,  corresponding 
to  sects.  85  and  86  of  the  Act  of  1908.  It  was  held  that  he 
was  entitled  to  recover,  and  that,  in  his  case,  "'  the  pro- 
spectus "  in  sub-sect.  4  (85)  was  the  defective  prospectus 
on  which  he  subscribed. 

Where  the  minimum  subscription  is  fixed  at  a  small  amount,  the 
prospectus  sometimes  seeks  to  justify  the  fixing  of  such  a  figure,  or 
endeavours  to  anticipate  adverse  criticism,  e.g.,  by  some  such  state- 
ments as  follow: — 

"  The  minimum  subscription  is  fixed  by  the  articles  of  association  Examples, 
at per  cent,  of  the  shares  offered,  but  the  directors  do  not  pro- 
pose to  allot  unless  what  they  consider  to  be  a  sufiicient  subscription 
is  obtained." 


11 


public. 
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"Having  regard  to  the  stringent  provisions  of  sect.  85  of  the 
Companies  (Consolidation;  Act,  1908,  the  minimum  subscription  has 
oy  the  articles  of  association  been  fixed  at  a  nominal  amount,  namely, 

per  cent,  of  the  shares  offered;  but,  having  regard  to  the  amount 

underwritten  [or  to  the  magnitude  of  the  undertaking],  the  directors 
have  resolved  that  a  considerably  larger  subscription  is  required, 
and  will  exercise  their  discretion  accordingly." 

"  Looking  to  the  fact  that  the  vendors  are  willing  to  subscribe  for 
shares  to  such  extent,  not  exceeding  the  cash  portion  of  the  purchase- 
money,  as  the  company  may  require,  the  minimum  subscription  has 
been  fixed  at  100  shares,  thus  making  it  certain  that  the  company 
will  proceed  to  allotment."' 

The  amount  of  the  minimum  subscription  may  be  stated  either  as 
so  many  shares  or  so  many  pounds,  or  as  a  specified  percentage  of 
what  is  offered  for  subscription.  West  Yorkshire  Darracq  Agency, 
W.  N.  (1908)  236.  The  statement  must  be  express.  RonsseU  v. 
Burnham,  (1909)  1  Ch.  127. 
Offer  to  the  What  is  an  oft'er  to  "the  public"  remains  to  be  settled.     The  Act 

contains  no  definition,  and  an  offer  "  to  the  public  "  is  not  a  technical 
expression:  it  should  therefore  be  read  in  its  popular  sense.  Now, 
in  common  parlance,  an  offer  to  the  public  signifies  an  offer  made 
by  advertisement  or  circular  to  the  general  public,  or  some  section 
thereof,  as  distinguished  from  an  offer  made  privately,  that  is,  to 
a  select  and  small  circle  of  friends,  customers,  or  connections.  Thus, 
where  a  business  is  converted  into  a  private  company,  shares  offered 
l)y  the  vendors  to  their  friends,  relations,  or  to  selected  customers, 
liave  not  hitherto  been  regarded  as  having  been  offered  to  the  public. 
In  such  cases  it  is  common  to  announce  publicly  that  "  none  of  the 
shares  will  be  offered  to  the  public,  the  whole  having  been  taken 
[up  by  the  vendors  and  their  friends  and  customers." 

So,  too,  if  a  company  is  formed  by  the  members  of  a  club  to  provide 
a  house  for  the  club,  and  the  offer  of  shares  is  made  exclusively  to 
members  of  the  club,  it  would  not  in  common  parlance  be  termed  an 
offer  to  the  public.  Again,  an  offer  by  a  company  of  further  shares  to 
its  own  shareholders,  however  numerous,  is  not  regarded  as  an  offer 
to  the  public,  but  as  a  domestic  transaction. 

An  offer  by  a  promoter  to  a  few  of  his  friends,  relations,  and  cus- 
tomers was  held  in  a  Scotch  case  (Sleigh  x.  Glasgow  and  Transvaal 
Options,  F.  420,  Ct.  of  Sess.)  not  to  be  an  offer  to  the  public. 

So  where  a  syndicate  had  had  a  prospectus  printed  marked 
"Strictly  private  and  confidential:  not  for  publication,"  and  some 
of  the  directors  sent  copies  of  it  to  tlieir  friends.  Sheru-ell  v.  Coni- 
l)i)ied  Incandescent  Mantles  Syndicate,  23  T.  L.  R.  482. 

An  offer,  too,  upon  the  reconstruction  of  a  compan3%  of  shares  in 
the  new  company  to  members  of  the  old  company  in  respect  of  their 
shares  in  that  company  is  not  an  offer  to  the  public.  Booth  v. 
^ew  Africander  Co.,  (1903)  1  Cb.  295. 
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On  the  other  hand,  where  a  prospectus  marked  "  Private  and  cl 
fidential ''  was  filed  with  the  Registrar  of  Companies,  and  not  ex- 
ceeding ;j,000  copies  were  issued  by  the  promoter  to  sliareholders 
in  certain  gas  companies  in  which  he  was  interested,  it  was  held  h\ 
Eady,  J.,  that  it  was  an  offer  to  the  public.  South  of  Eii,gJan(( 
Natural  Gas,  dc.  Co.,  (1911)  1  Ch..573. 

Theoffer^to_eome  within  the  sectj.qn,  must,  it  has  been  said,  be. 
an  offer  by  the  company  not  an  offer  by  some  individuals,  but  this 
is^^ot  the  case,  for  the  section  applies  to  every  prospectus  issued 
by  or  on  behalf  of  a  company  or  by  or  on  behalf  of  ani/  person  who 
is  or  has  been  engaged  in  the  formation  of  the  company,  and  sect.  80 
provides  for  filing  a  prospectus  "  in  relation  to  any  intended  com- 
pany," so  that  shares  may  clearly  be  offered  to  the  public  though 
the  offer  is  made  by  a  promoter  or  director  and  to  a  limited  circle. 

The  test  seems  to  be  this — is  there  a  sufficient  subsisting  connection 
between  the  company  or  the  person  making  the  offer  and  the  persons 
to  whom  the  offer  is  made  as  friends,  customers,  or  co-adventurers. 
itc.  or  are  the  persons  mere  outsiders?  If  they  are  mere  outsiders 
the  offer  is  an  offer  to  the  public,  and  in  such  a  case  the  fact  that  the 
offer  is  made  to  a  limited  circle — e.g.,  to  the  members  of  a  single 
company  (not  being  the  company  offering  its  shares,  or  on  whose 
behalf  the  offer  is  made),  or  to  the  members  of  a  few  companies, 
or  to  the  members  of  a  particular  profession,  or  to  the  investors  in 
a  particular  class  of  companies — or  that  the  prospectus  states  that 
a  preference  in  allotment  will  be  given  to  a  particular  class  or  section 
of  the  public,  does  not  make  it  the  less  an  offer  to  the  public.  And 
it  is  apprehended  that  the  mere  fact  that  an  offer  is  made  by  circulai- 
addressed  b}-  name  to  a  number  of  persons  does  not  of  itself  take 
it  out  of  the  category  of  offers  to  the  public. 

In  Burrows  v.  Matabele  Gold  Reefs,  (1901)  2  Ch.  23,  27  (overruled 
by  under  v.  Dexter,  (1902)  A.  C.  474),  Farwell,  J.,  appears  to  have 
thought  that  the  terms  of  sub-sect.  (4)  of  sect.  10  of  the  Act  of  1900. 
providing  that  the  section  "  shall  not  apply  to  a  circular  or  notice 
inviting  existing  members  or  debenture  holders  of  a  company  to  sub- 
scribe for  further  shares  or  debentures,"  might  be  treated  as  a  "clue" 
to  what  Avas  meant  by  the  word  "  public,"  not  only  in  that,  but  iu 
other  sections.  And  some  persons  have  assumed  that  the  learned 
judge  meant  to  suggest  that  every  offer  of  shares,  however  private 
or  domestic,  is  to  be  regarded  as  an  offer  to  the  public,  unless  the 
offer  is  made  to  the  shareholders  or  debenture  holders  only;  but  it 
is  more  than  doubtful  whether  his  Lordship  meant  thus  to  interpret 
the  word  "  public  "  throughout  the  Act,  and  in  any  case  it  is  sub- 
mitted that  such  an  inferential  definition  of  the  word  as  regard.- 
other  sections  ought  not  to  be  adopted,  (a)  because  the  definition 
clause  of  the  Act  does  not  thus  define  the  term  "  offer  to  the  public  ": 
and  (b)  because  the  words  of  sub-sect.  (4)  of  sect.  10  (Act  of  1908. 
s.  81)  are  confined  to  that  section;  and  (c  )  because  thus  to  construe  the 
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words  would  be  to  depart  without  sufficient  reason  from  their  plain 
ordinary  meaning.     And  see  infra,  p.  284. 

If  a  prospectus  addressed  to  the  general  public,  or  to  a  section  of 
the  public,  is  published,  that  no  doubt  constitutes  an  offer  to  the 
public,  even  though  none  of  the  public  come  in.  There  is  no  obliga- 
tion to  allot  to  the  public;  all  that  is  requisite  to  bring  the  case 
within  the  section  is  that  there  shall  be  an  offer,  but  possibly  if 
this  offer  is  made  without  any  intention  to  let  the  public  take  up 
any  of  the  shares  (e.g.,  as  where  all  the  shares  were  already  taken 
firm),  it  might  be  found  as  a  fact  that  there  was  no  real  offer  to 
the  public.  See  further  as  to  this,  the  notes  to  sect.  89  of  the  Act 
of  1908,  infra,  i^.  279. 

The  promoters,  before  applying  for  the  certificate  to  coipmence 
business  under  sect.  87,  infra,  p.  20,  have  to  determine  whether  or 
not  an  offer  has  been  made  to  the  public,  for  the  application  for  a 
certificate  that  the  company  is  entitled  to  commence  business  has  to 
be  accompanied  by  a  statutory  declaration  stating  the  amount  of 
the  share  capital  offered  to  the  public  for  subscription,  unless,  indeed, 
the  company  files  a  statement  in  lieu  of  prospectus.    See  Form  232a. 

The  following  notes  in  elucidation  of  expressions  in  sect.  85  may 
be  added: — 


Por  sub-  "  For  subscription."     The  term,  offered  to  the  public  "  for  sub- 

scnp  lou.  scription,"  evidently  means  an  offer  of  unpaid  shares  which  is  to  be 

accepted  by  allotment,  for  the  section  is  dealing  with  and  qualifying 
the  right  to  proceed  to  allotment.  Hence  it  would  not  seem  to  apply 
to  a  case  in  which  the  company,  at  the  request  of  the  vendors  or 
promoters,  offers  for  public  sale  fully  paid  up  shares  to  Avhich  they 
have  become  entitled. 

So  also  where  on  a  reconstruction  paid  up  or  partly  paid  up  shares 
in  the  new  company  are  offered  to  the  shareholders  in  the  old  com- 
pany, that  would  not  appear  to  be  an  offer  to  the  public  "  for  sub- 
.scription."  Booth  v.  Neio  Africander  Gold  Mining  Co.,  (1903)  1 
Ch.  295. 

Subscribed.  Has  been  subscribed,""  &c.    As  no  allotment  is  to  be  made  until 

the  specified  amount  has  been  subscribed,  it  follows  that  "sub- 
scribed "  here  means  applied  for,  and  does  not  mean  applied  for  and 
taken  up. 

If,  then,  50,000  11.  shares  are  fixed  as  the  minimum  subscription, 
and  50,000  shares  are  applied  lor  and  Is.  per  share  (i.e.,  5  per  cent.) 
has  been  paid  up  on  application,  the  company  may  proceed  to  allot- 
ment of  the  whole  or  any  part  of  the  shares  applied  for.  The  section 
does  not  preclude  allotment  unless  and  until  the  allotment  comprises 
the  minimum  subscription:  it  contains  nothing  to  prevent  the 
directors  from  going  to  allotment  on  less  than  the  minimum  sub- 
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scription,  if  only  the  minimum  subscription  has  been  applied  for  and 
the  application  money  has  been  paid  up.  Thus,  supposing  that  the 
minimum  subscription  is  50,000?.  and  that  80,000Z.  of  shares  have 
been  applied  for.  The  directors  can  at  once,  if  they  choose,  go  to 
allotment  as  regards  the  30,000  shares,  or  any  part  thereof;  but  of 
course  they  must  bear  in  mind,  regard  being  had  to  sect.  87,  that 
they  will  not  be  able  to  commence  business  until  the  full  amount 
of  the  minimum  subscription  has  been  allotted:  and,  what  is  more, 
that  the  contracts  for  the  taking  of  the  shares  actually  allotted  will 
be  provisional  only.     See  sect.  87  (3). 

The  sum  payable  on  application  ....  has  been  paid  to 
and  received  by  the  company."  The  sum  must  be  paid  in  cash, 
it  is  not  enough  that  the  money  has  been  sent  by  cheque  in  the 
ordinary  way,  for  the  cheques  must  be  cleared  before  the  allot- 
ment can  be  properly  made.  Mears  v.  Western  Catmda  Pulp  and 
Paper  Co.,  (1905)  2  Ch.  427  (C.  A.);  National  Motor  Mail  Coach 
Co.,  (1908)  2  Ch.  228;  Burton  v.  B&van,  (1908)  2  Ch.  240. 

"  Exclusively  of  any  amount  payable  otherwise  than  in  cash,"  Exclnsively. 
Considering  that  by  the  words  at  the  commencement  of  the  section  its 
operation  is  limited  to  shares  "offered  to  the  public  for  subscrip- 
tion,'" it  is  not  easy  to  understand  the  above  words.  It  is  not  allow- 
able to  go  into  the  history  of  the  section  in  committee,  or  to  refer  to 
the  discussion  in  Parliament.  The  intention  must  be  gathered  from 
the  words  of  the  section.  Perhaps  this  can  best  be  ascertained  by 
reading  into  paragraphs  (a)  and  (b)  of  sub-sect.  (1),  after  the  con- 
cluding word,  the  words  "  such  amount  to  be  reckoned  exclusively  of 
any  amount  payable  otherwise  than  in  cash."  In  the  result  the  words 
probably  refer  to  shares  to  be  issued  to  vendors  and  to  shares  which 
must  be  taken  to  be  made  payable  otherwise  than  in  cash,  e.g.,  by 
the  transfer  of  shares  in  or  securities  of  another  company,  or  other 
equivalent  of  cash. 

■  Five  per  cent."    Thus,  upon  a  11.  share,  the  amount  payable  on  rive  per  cent, 
application  must  be  at  least  Is.  (whereas  before  the  Act  it  was  very 
commonly  2s.),  and  so  upon  a  lOZ.  share  the  amount  payable  on 
application  need  only  be  lO.s.,  whereas  it  is  very  commonly  11.,  or 
more,  per  share. 

'  If  the  conditions,"  &c.    Looking  to  the  very  onerous  provisions   if  conditions, 
of  sub-sect.   (4),  directors  wiU  do  well  to  take  the  utmost  care  to 
preclude  any  danger  to  themselves;  thus — 

They  may  fix  the  minimum  subscription  so  low  that  there  will  be  a 
practical  certainty  of  its  being  obtained,  regard  being  had  to 
underwriting  and  to  what  they  themselves  will  be  prepared  to 
do  towards  making  up  any  deficiency: 
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They  should  take  care  that  the  application  moiiey  is  made  payable 
into  a  sound  bank,  that  it  cannot  be  drawn  out  without  their 
privity  and  consent,  and  that  it  is  ear-marked: 
They  should  take  care  that,  until  the  minimum  subscription  is 
obtained  and  the  application  money  is  paid  in,  no  part  of  the 
application  money  is  paid  out: 
If  within  forty-eight  days  the  minimum  subscription  is  not  ob- 
tained, and  the  application    money    satisfied,   they  will    be 
enabled  at  once  to  repay  the  application  moneys. 
The  period  of  fort}'  days  runs  from  the  "  first  issue  of  the  pro- 
spectus,'' which  is  apparently,  unless  the  contrary  be  proved,  the 
date  of  the  prospectus.    See  Roussell  v.  Burnha/m,  (1909)  1  Ch.  127. 
See  also  sect.  80  (2),  and  the  notes  on  that  section,  infra. 

These  precautions  are  necessary  because,  looking  to  sub-sect.  (4), 
it  is  apprehended  that  the  application  money  is  specifically  appro- 
priated for  return  in  the  event  mentioned,  and,  until  that  event, 
does  not  become  the  absolute  property  of  the  company.  Accordingly, 
Moseley  v.  Cressey's  Co.  (1  Eq.  405)  will  not  apply. 

■  Any  condition  requiring,"'  &c.  These  words  probabl}^  refer  to 
a  condition  in  the  prospectus  or  in  the  form  of  application,  but  the 
words  would  not  appear  to  preclude  a  fresh  contract  by  the  applicant, 
for,  although  the  words  at  the  commencement  of  sect.  85  (''no  allot- 
ment shall  be  made  ")  are  very  emphatic,  it  is  clear  from  sect.  86  that 
they  do  not  make  an  allotment  in  contravention  illegal,  for  sect.  8t; 
expressly  provides  that  such  an  allotment  is  only  to  be  ''  voidable  at 
the  instance  of  the  applicant  within  one  month  after  the  statutory 
meeting."  Suppose  then  that  the  minimum  subscription  is  not 
reached,  the  directors  can  send  out  a  circular  stating  the  fact,  and 
proposing  a  modification  of  the  scheme  which  would  render  a  much 
smaller  subscription  sufficient,  and  ask  applicants  to  sign  a  fresh 
application  for  shares,  and  agreeing  to  waive  sub-sect.  (4)  of  sect.  85, 
and  sub-sect.  (1 )  of  sect.  86 ;  or,  in  the  alternative,  the  directors  might 
send  out  a  circular  stating  the  facts,  and  proposing  a  modification  in 
their  scheme  and  the  adoption,  by  special  resolution,  of  a  reduced 
minimum  subscription,  and  enclosing  a  fresh  prospectus  alt/cred 
accordingly,  and  then  ask  the  parties  to  sign  and  send  in  fresh 
applications  with  reference  to  that  prospectus. 

Difficulties,  however,  beset  each  of  these  courses,  and  they  render 
it  very  desirable  that  a  company  should  make  sure,  as  far  as  it 
possibly  can,  of  obtaining  its  minimum  subscription.  The  conse- 
quences of  disregarding  the  statutory  restrictions  on  going  to  allot- 
ment are  stated  in  sect.  86,  as  follows:  — 

I'ltlect  of  Sect.  86. — (1.)  An  allotment  made  by  a  company  to  an  applicant  in  contra- 

irrogulai'  vention  of  the  last  foregoing  section  shall  be  voidable  at  the  instance  of  the 

allotment.  applicant  witliin  one  month  after  the  holding  of  the  statutory  meeting  of  the 
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company  and  not  later,  and  shall  be  so  voidable  notwithstanding  that  the  com- 
pany is  in  course  of  being  wound  up. 

(2.)  If  any  director  of  a  company  ivnowingly  contravenes  or  permits  or 
autliorises  the  contravention  of  any  of  the  provisions  [of  sect.  85]  with  respect 
to  allotment  he  shall  be  liable  to  compensate  the  company  and  the  allo-ttee 
respectively  for  any  loss,  damages,  or  costs  which  the  company  or  the  allottee 
may  have  sustained  or  incurred  thereby:  Provided  that  proceedings  to  recover 
such  loss,  damages,  or  costs  shall  not  be  commenced  after  the  expiration  of  two 
years  from  the  date  of  the  allotment. 

"  Voidable  at  the  instance  of  the  applicant."    An  allotment  in  VoidaMe- 
contravention  of  sect.    85  is  not  void,  but  merely  voidable.      Tlie 
distinction  between  void  and  voidable  contracts  is  well  recognized. 

Where  the  contract  is  void  there  is  no  contract  in  existence ;  but  in 
the  case  of  a  voidable  contract  there  is  a  contract,  and  although  that 
contract  is  capable  of  being  avoided,  it  is  valid  and  binding  until 
effectually  avoided.  See  Ocikes  v.  Turquand  (L.  R.  2  H.  Ij.  325, 
346),  in  which  Lord  Chelmsford,  L.  C,  said:  "The  distinction  be- 
tween void  and  voidable  contracts  is  one  which  will  be  found  very 
necessary  to  be  borne  in  mind  when  we  come  to  consider  the  words 
of  the  Companies  Act,  1862,  upon  Avhich  the  question  of  Oakes's 
liability  will  ultimately  turn.  It  is  a  settled  rule  of  law,  as  Cromp- 
ton,  J.,  said  in  Clar'ke  v.  Dickson  (E.  B.  &  E.  148),  '  that  a  contract 
induced  by  fraud  is  not  void,  but  voidable  only  at  the  option  of  the 
party  defrauded.'  If  it  were  otherwise,  if  a  contract  induced  by 
fraud  were  void,  there  would  be  an  end  of  the  question  in  this  case, 
because  a  contract  void  in  itself  can  have  no  valid  beginning,  and 
Oakes  never  woidd  have  become  a  shareholder  of  the  company." 
Hence  if  an  applicant  entitled  to  avoid  on  the  ground  that  the  allot- 
ment was  made  in  contravention  of  sect.  85  does  not  in  fact  avoid  the 
contract  within  one  month  after  the  holding  of  the  statutory  meeting., 
he  loses  his  right  to  make  it  void  on  that  ground;  and  further,  it  is. 
apprehended  that  if  before  the  expiration  of  the  month  he  elects 
unequivocally  to  affirm  the  contract,  he  will  be  estopped  from  subse- 
(piently  avoiding  it  on  such  ground,  for  that  is  the  general  rule  as  to 
voidable  contracts;  infra,  pp.  196,  197.  Thus,  if  the  allottee,  after 
discovery  that  an  allotment  has  been  made  in  contravention  of  sect.  85, 
treats  the  contract  a.s  subsisting — e.g.,  by  endeavouring  to  sell  the 
shares  (Ex  parte  Briggs,  1  Eq.  482),  by  executing  a  transfer  of  the 
shares  (Crawley's  case,  4  Ch.  322\  by  paying  calls  or  instalments 
or  receiving  dividends  (Scholey  v.  Central  Bail.  Co.,  9  Eq.  266; 
Kent  V.  Freehold  Land  Co.,  4  Eq.  588;  and  Shearman's  case,  75 
L.  T.  385),  or  by  attending  and  voting  at  a  general  meeting  in  persoa 
or  by  proxy  (Sharpley  v.  Louth,  dc  Co.,  2  C.  D.  663) — he  may  lose 
his  right  to  avoid  the  allotment.     See,  further,  infra,  p.  197. 

It  is  not  necessary  that  the  applicant  electing  to  avoid  the  contract 
under  sect.  86  should  take  actual  legal  proceedings  to  avoid  the  con- 
tract within  the  month.     Notice  of  avoidance  followed  by  prompt 
p.  c 
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legal  proceeding's,  though  after  the  luunth,  i.s  sufficient.    Relational 
Motor  Mail  Coach  Co.,  (^1908 j  2  Ch.  228. 

It  is  only  the  applicant  Avho  is  entitled  to  avoid  the  contract.  The 
company  cannot  insist  on  paying  back  the  application  moneys,  for 
the  applicant  may  prefer  to  keep  the  .shares.  Burton  v.  Bevan, 
(1908)  2  Ch.  240.  But  in  such  a  ease  the  fact  that  the  applicant 
keeps  the  shares  will  not  disentitle  him  to  his  remedy  against  the 
directors  who  have  '  knowingly  contravened  "  the  section,  the  right 
to  compel  them  to  make  good  the  loss  occasioned  to  him  by  the 
irregular  allotment.     Ibid. 

Statutory  "  The  statutory  meeting."    See  as  to  this,  sect.  65  of  Act  of  1908, 

meeting  ^-^y^^^  Appendix. 

This  meeting  is  to  be  held  within  a  period  of  not  less  than  one 
month,  nor  more  than  three  months,  from  the  date  at  which  the 
company  is  entitled  to  commence  business.     See  sect.  87. 

But  the  only  company  which  is  required  by  sect.  65  to  hold  the 
statutory  meeting  thus  referred  to  is  a  company  "  limited  by  shares," 
and  therefore  sect.  86  (1),  giving  a  right  to  repudiate  an  irregular 
allotment  within  one  month  after  the  date  of  the  statutory  meeting, 
would  appear  to  be  inapplicable  in  other  cases,  e.g.,  guarantee 
companies,  or  unlimited  companies  having,  in  either  case,  a  share 
capital. 

Moreover,  sect.  65,  under  which  the  statutory  meeting  is  to  be 
held,  only  applies  to  companies  registered  after  Jan.  1,  1901.  It 
is  obvious  therefore  that  sect.  86  (1)  does  not  apply  to  companies 
which  were  registered  before  Jan.  1,  1901. 

But  it  was  held  under  the  corresponding  section  of  the  Act  of  1900 
that  where  such  a  company  for  the  first  time  went  to  the  public 
after  31st  December,  1900,  and  allotted  shares  in  violation  of  that 
section,  an  allottee  was  entitled  to  repudiate  the  allotment  although 
sect.  5  of  the  Act  of  1900,  corresponding  to  sect.  86  of  the  Consoli- 
dation Act,  was  inapplicable.  Finance  and  Issue,  Ltd.  v.  Canadian 
Produce  Corporation,  (1905)  1  Ch.  37. 

Winding-up.  "  j^^d  shall  be  so  voidable  notwithstanding  that  the  company 
is  in  course  of  being  wound  up."  This  is  a  new  and  noteworthy 
provision  for  the  protection  of  the  allottee,  for  apart  from  this  pro- 
vision it  would  no  doubt  have  been  held  that  the  principle  of  Oakes 
v.  Turquxind  (L.  R.  2  H.  L.  325)  was  applicable,  namely,  that  a 
voidable  contract  of  membership  cannot  be  avoided  after  the 
commencement  of  a  winding-up,  that  is  to  say,  after  the  rights  of 
creditors  of  the  company  have  intervened. 

How  avoided.  How  to  be  avoided.  In  order  to  efTectually  avoid  the  contract, 
the  applicant  should  notify  to  the  company  that  he  avoids  the 
contract  and  demands  repayment  of  his  money  and  the  removal  of 
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his  name  froiu  the  register  of  members.  If  the  company  complies 
with  this  request  he  will  be  free  (^Wrighrs  case,  7  Ch.  55;  Reese 
River  Co.  v.  Smith,  L.  R.  4  H.  L.  64  and  74);  but  if  the  company 
refuses  to  assent  to  the  avoidance  the  allottee  should,  by  action  or 
by  motion  or  summons  under  sect.  32  of  the  Act,  proceed  to  enforce 
his  repudiation. 

It  is  not  necessary,  however,  that  the  allottee  should  take  actual 
legal  proceedings  to  avoid  the  contract  within  tlie  month.  Notice 
of  avoidance  followed  by  prompt  legal  proceedings,  though  after 
expiration  of  the  month,  is  sufficient.  Re  Xational  Mnfor  Mail 
Coach  Co.,  a908)  2  Ch.  228.  See  further,  hifra,  Chap.  XX.  The 
proceedings  should  be  taken  in  the  Court  having  jurisdiction  to 
rectify  the  register,  or  where  there  is  a  winding-up,  in  ihe  Court 
having  jurisdiction  to  wind  up  the  company. 

When  a  winding-up  has  commenced,  the  notice  should  be  addressed 
not  only  to  the  company,  but  also  to  the  liquidator.  The  form  of 
proceeding  will  depend  on  whether  the  applicant  has  or  has  not 
been  placed  on  the  list  of  contributories.  See  Part  II..  and  infra, 
Chapter  XX. 

"  Knowingly  contravenes,"  &c.  -  Knowingly  "  contravening  the  Knowiugly. 
section  means  contravening  it  Avith  knowledge  of  the  facts  upon 
which  the  contravention  depends.  It  is  immaterial  whether  the 
director  had  knowledge  of  the  law  or  not.  Burton  v.  Bevan,  (^1908) 
2  Ch.  240;  and  see  Tivycross  v.  Grant,  2  C.  P.  Div.  542.  It  may 
be  that  if  a  director  wilfully  shuts  his  eyes  to  the  facts  he  is  to  be 
held  to  have  knowingly  contravened  the  section.  Tait  v.  Macleay, 
(1904)  2  Ch.  G31;  (1906)  A.  C.  24. 

A  director  merely  hearing  the  minutes  read  of  a  preceding  meet- 
ing, at  which  the  resolution  for  irregular  allotment  had  been  passed, 
and  voting  for  their  confirmation,  will  not  be  fixed  with  knowledge  so 
as  to  make  him  liable  under  this  section.     Burton  v.  Bevan,  supra. 

"  Compensate  the  company  and  the  allottee  respectively."  Compensa- 
This  is  a  heavy  burden  to  cast  on  the  directors,  for  the  number  of  <^i™- 
allottees  claiming  compensation  may  be  as  many  as  there  are  appli- 
cants for  shares.  The  magnitude  of  this  risk  emphasizes  the  necessity 
for  making  the  minimum  subscription  small,  or  absolutely  ensuring 
the  subscription  thereof,  and  in  either  case  taking  scrupulous  care  to 
comply  in  all  respects  with  the  provisions  of  sect.  85. 

As  to  the  company's  "  loss,  damages  and  costs,"  these  would  appear 
to  include  all  expenses  incurred  by  reason  of  the  allotment  having 
been  made  in  contravention;  but  it  is  apprehended  that  the  vrords 
do  not  include  damage  occasioned  by  reason  of  the  loss  of  member- 
ship, for  the  contravention  would  be  the  allotment,  and  it  can 
scarcely  be  lield  that  the  company  is  entitled  to  damages  for  (lie 
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avoidance  by  the  allottee  of  an  allotment  which  ought  not  to  have 
been  made. 

As  to  the  loss,  damag'es  and  costs  of  the  allottee,  these  should 
include  all  his  legal  expenses  of  enforcing  the  repudiation  and  ob- 
taining repayment  of  the  money  paid  by  him  with  interest,  but 
should  not  include  damages  for  loss  of  the  shares.  But  if  the  allottee 
has  elected  to  affirm  the  contract  and  keep  the  shares,  or  if  the  time 
has  passed  for  exercising  the  right  to  avoid,  it  would  seem  that  the 
measure  of  damages,  if  any,  must  be  regulated  with  reference  to  the 
value  of  the  shares.    Peek  v.  Derry,  37  C.  D.  592. 

Two  years.  "  Two  years  from  the  date  of  allotment."    These  words  preclude 

any  question  as  to  the  period  of  limitation.     The  commencement  of 
proceedings  is  to  be  reckoned  from  the  issue  of  the  writ. 


Commence- 
ment of 
business. 


Restrictions 
on  com- 
mencement of 
business. 


Commencement  of  Business. 

Prior  to  the  commencement  of  the  Companies  Act,  1900  (Ist 
January,  1901),  a  company  registered  under  the  Companies  Act, 
1862,  could,  by  virtue  of  sect.  18  thereof,  commence  business  imme- 
diately after  its  incorporation,  for  by  that  section  it  was  made 
■'  capable  forthwith  of  exercising  all  the  functions  of  an  incorporated 
company,"  and  this  power  of  starting  business  at  once  is  still  con- 
ceded to  a  private  company  and  to  a  company  registered  before 
the  1st  of  January,  1901,  or  to  a  company  registered  before  the  1st 
day  of  July,  1908,  which  does  not  issue  a  prospectus  inviting  the 
public  to  subscribe  for  its  shares.  See  sub-sect.  6  of  sect.  87,  re- 
placing sub-sects.  (6)  and  (7)  of  sect.  6  of  the  Act  of  1900  below 
set  forth. 

But  as  regards  every  company  having  a  capital  divided  into  shares 
formed  after  31st  December,  1900,  where  there  is  an  invitation  to  the 
public  to  subscribe  for  its  shares,  the  powers  of  the  company  to  com- 
mence business  or  borrow  are  restricted  by  sect.  87  of  the  Companies 
Act,  1908,  replacing  sect.  6  of  the  Companies  Act,  1900.  This 
section  provides  as  follows:  — 

87. — (1.)  A  company  shall  not  commence  any  business  or  exercise  any 
borrowing  powers  unless — 

(rt)  shares  held  subject  to  the  payment  of  the  whole  amount  thereof  in  cash 
have  been  allotted  to  an  amount  not  less  in  the  whole  than  the  mini- 
mum subscription  \_supra,  p.  9];  and 

(6)  every  director  of  the  company  has  paid  to  the  company  on  each  of  the 
shares  taken  or  contracted  to  be  taken  by  him,  and  for  which  lie  is  liable 
to  pay  in  cash,  a  proportion  etjual  to  the  proportion  payable  on  appli- 
cation and  allotment  on  the  shares  offered  for  public  subscription;  or 
in  the  case  of  a  company  which  does  not  issue  a  prospectus  inviting  the 
public  to  subscribe  for  its  shares  on  the  shares  payable  in  cash;  and 

(e)  there  has  been  filed  with  the  registrar  of  companies  a  statutory  declara- 
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tion  by  the  secretary  or  one  of  the  directors,  in  the  prescribe 
that  the  aforesaid  conditions  liave  been  complied  with;  and 

{d)  in  the  case  of  a  company  which  does  not  issue  a  prospectus  invit 
public  to  subscribe  for  its  shares,  there  has  been  filed  with  the  re 
of  companies  a  statement  in  lieu  of  pro?pectus. 

(2.)  The  registrar  of  companies  shall,  on  the  filing  of  this  statutory  dc^^«- 
tion,  certify  that  the  company  is  entitled  to  commence  business,  and  that  certi- 
ficate shall  be  conclusive  evidence  that  the  company  is  so  entitled. 

Provided  that  in  the  case  of  a  company  which  does  not  issue  a  prospectus 
inviting  tlie  public  to  subscribe  for  its  shares,  the  registrar  shall  not  give  such  a 
certificate  unless  a  statement  in  lieu  of  prospectus  has  been  filed  with  him. 

(3.)  Any  contract  made  by  a  comj^any  before  the  date  at  which  it  is  entitled 
to  commence  business  sJiall  be  provisional  only,  and  shall  not  be  binding  on  the 
company  until  that  date,  and  on  that  date  it  shall  become  binding. 

(4.)  Nothing  in  this  section  shall  prevent  the  simultaneous  offer  for  sub- 
scription of  any  shares  and  debentures  or  the  receipt  of  any  monej'^  payable  on 
application  for  debentures. 

(5.)  If  any  company  commences  business  or  exercises  borrowing  powers  in 
contravention  of  this  section,  every  person  who  is  responsible  for  the  contra- 
vention shall,  without  prejudice  to  any  other  liability,  be  liable  to  a  fine  not 
exceeding  fifty  pounds  for  every  day  during  which  the  contravention  continues. 

(6.)  Nothing  in  this  section  shall  apply  to  a  private  company  or  to  a  company 
registered  before  the  first  day  of  January  nineteen  hundred  and  one  or  to  a 
company  registered  before  the  first  day  of  July  nineteen  hundred  and  eight 
which  does  not  issue  a  prospectus  inviting  the  public  to  subscribe  for  its  shares. 

The  policy  of  these  provisious  is  obviously  to  secure  a  certain 
degree  of  substantiality  in  a  company  before  it  enters  into  engag-e- 
ments  with  outsiders  or  obtains  money  by  borrowing. 

The  following  notes  deal  \\ith  the  above  section  in  detail:  — 

'"  Commence  any  business.""  These  words  are  very  wide,  but  the}-  Commence, 
evidently  do  not  include  the  issue  of  prospectuses  or  the  making  of 
provisional  contracts,  or  the  allotment  of  shares,  or  the  employment 
of  experts,  or  the  taking  of  other  preliminary  steps.  See  sub- 
sect.  (1)  {a)  and  sub-sect.  (4).  Unless  a  company  could  take  these 
preliminary  steps  it  could  never  qualify  to  commence  business  at 
all.  ■"  Business,"  looking  at  the  evident  purpose  of  the  section,  nmst 
be  construed  accordingly. 

"  Exercise  any  borrowing  powers."  Borrowing  might  seem  to  Borrowing, 
be  covered  by  the  words  "  commence  any  business,"  but  the  presence 
of  the  additional  words  emphasizes  the  intention  that  borrowing  is 
not  to  be  allowed.  Nothing  is  said  about  raising  money  on  perpetual 
debenture  stock.  .Whether  that  is  or  is  not  borrowing,  it  would  seem 
to  fall  within  the  words  "commence  business." 

Under  sect.  85  there  can  be  no  allotment  unless  the  minimum  sub- 
scription has  been  applied  for,  and  under  sect.  87  (1),  clause  (a),  the 
company  is  paralysed  unless  the  minimum  subscription,  at  least,  is 
allotted;    that  is  to  say,  until  then  it  cannot  commence   business. 
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An  allotinenl  of  not  less  tliau  the  minimum  subscription  is  a  breach  of 
sect.  85,  but  the  company  cannot  repudiate  the  allotment  and  insist 
on  paying'  back  the  money.     Burton  v.  Bevan,  (1908 )  2  Ch.  240. 

Directors'  "  Every  director  of  the  company  has  paid.'    Directors  are  not 

payments.  j-q  favour  themselves  or  any  one  of  their  number  in  this  matter  of 
payment.  This  seems  the  moral  of  the  condition.  Conf .  Alexander 
V.  Automatic  Telephone  Co.,  (1900)  2  Ch.  56.  The  words,  it  may 
be  noted,  put  it  in  the  power  of  any  director  to  preclude  the  company 
from  commencing-  business  by  abstaining'  from  paying  up  the  allot- 
ment money  on  his  shares.  In  view  of  this  risk  it  would  be  Avell  to 
provide  in  the  articles  that  a  director  shall  ipso  facto  vacate  office 
if  he  does  not,  within  a  specified  period,  pay  up  in  accordance  with 
sub-sect.  (1)  (b)  on  every  share,  whether  forming  part  of  his 
qualification  or  not,  which  is  taken  by  him. 


Statutoiy 
declaration . 


"  A  statutory  declaration."  It  is  to  be  noted  that,  although  the 
filing'  of  the  declaration  is  made  a  condition  precedent  to  commencing 
business  or  borrowing  (see  sub-sect.  (1)  (c)),  the  obtaining  of  the 
certificate  is  not  a  condition  precedent  to  either  of  such  acts.  It  is, 
of  course,  desirable  to  obtain  the  certificate,  for  that  certificate  is  con- 
clusive evidence  that  the  company  is  entitled  to  commence  business; 
but  the  company  is  not  bound  to  obtain  it  before  commencing  busi- 
ness. It  is  only  evidence  of  the  right.  When  the  conditions  (a), 
(6)  and  (c)  have,  in  fact,  been  satisfied,  it  may  at  once  proceed  to 
business,  and  obtain  the  certificate  subsequently  in  due  course.  See 
form  of  declaration,  infra,  Form  232a. 

The  Registrar  is  not  given  any  discretion  as  to  the  issue  of  the 
certificate;  his  duty  is  purely  ministerial:  the  section  enacts  that  on 
the  filing  of  the  declaration  the  Registrar  shall  certify  that  the 
company  is  entitled  to  commence  business. 


Conclusive.  "Conclusive"  evidence.    As  to  the  meaning-  of  "conclusive,"  see 

the  cases  cited  in  the  notes  to  sect.  17,  infra,  p.  25. 

Any  contract.  "Any  contract,"  &c.  (Sub-sect.  (3).)  These  words  are  very 
wide  and  appear  to  include  every  contract,  including'  contracts  of 
membership.  It  would  seem,  therefore,  that  even  where  the  com- 
pany has  allotted  not  less  than  the  whole  of  the  minimum  subscrip- 
tion, and  has  given  notice  thereof  to  the  allottees,  and  so  completed 
contracts  with  them,  each  such  contract  still  remains  provisional, 
and  will  not  become  absolutely  binding  until  the  conditions  (b)  and 
(c)  have  been  satisfied. 

Provisional.  "  Shall  be  provisional  only."     "  Provisional  "  here  means  that 

the  contract  is  to  be  read  as  if  it  contained  a  stipulation  that  it  shall 
not  be  binding  on  the  company  unless  and  until  the  company  becomes 
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entitled  to  commence  business.  Re  Otto  Electric  Manufacturing 
Co.,  Jenkin's  case,  (1906)  2  Ch.  390.  There  is,  therefore,  no  need 
to  insert  an  express  condition  to  that  effect  in  each  contract,  for 
the  statute  implies  it.  Nevertheless,  it  may  be  convenient  to  set  out 
the  condition  in  the  contract  in  some  cases. 

And  on  that  date  shall  become  binding."  These  Avords  on 
the  face  of  them  would  make  every  such  provisional  contract  on  that 
date  become  binding,  and  thus  confirm  by  statute  every  such  pro- 
visional contract,  whatever  its  merits;  but  probably  the  words  merely 
operate  to  terminate  the  provisional  status  of  the  contract  and  to  make 
it  absolute,  but  only  ^'or  what  it  is  worth,  so  that  any  right  to  repudiate 
or  rescind — e.g.,  for  misrepresentation — will  remain  undisturbed. 

'  Nothing  in  this  section  shall,"   &c.     Under  this  sub-section  Shares  or 

,  re     ■  •        -,     debentures, 

a  company  is  left  at  liberty  to  issue  a  prospectus  ottering  simul- 
taneously shares  and  debentures  or  debenture  stock  for  subscription. 

"  If  any  company  commences.'     This  stringent  provision  will.   Breach  of 
no  doubt,  discourage  those  who  are  aware  of  it  from  acting  in  contra-  ^®^  ^°°' 
vention  of  the  section,  but  it  seems  not  unlikely  that  the  section  will 
be  overlooked  in  a  good  many  cases. 

"Every  person  who  is  responsible  for  the  contravention."  Liability. 
These  words  appear  to  include  the  directors,  managers,  and  other 
executive  officers  who  take  part  in  any  contravention  of  the  section. 
and,  having  regard  to  sub-sect.  (1)  (c),  the  secretary  will  in  many 
cases  be  hit  by  the  clause. 

The  person  charged  will  not  be  responsible,  semhle,  unless  he 
knew  or  ought  to  have  known  the  facts.  Conf.  Burton  v.  Bevan, 
(1908)  2  Ch.  240. 

"  This  section  shall  not  apply,'  &c.    Three  classes  of  companies  where  not  to. 
are  exempt:—  .  ^PP^^- 

1.  A  private  company.     See  sect.  121,  and  Chapter  X. 

2.  A  company  registered  before  the  1st  January,  1901. 

3.  A  company  registered  before  the  1st  July,  1908,  which  does  not 

issue  a  prospectus  inviting  the  public  to  subscribe  for  its 
shares . 

This  last  exemption,  of  course,  means  a  company  which  issues  no 
invitation  u-pon  its  formatwn  to  subscribe  for  its  shares.  Thus,  if  a 
company  on  its  formation  merely  issues  a  prospectus  inviting  public 
subscriptions  for  debentures  or  debenture  stock,  the  section  does  not 
apply.  So,  too,  if  the  company  is  a  mere  reconstruction,  and  only 
notifies  the  shareholders  in  the  old  company,  through  the  liquidator, 
of  their  right  to  subscribe,  the  section  would  not  apply. 
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UiK'o  tlio  coinpuny  has  legitimate]}-  cuniiueiued  Ijusiness  A\itliniit 
broach  oi'  the  section,  it  is  exempt  for  the  future  from  the  provisions 
of  the  section.  Thus,  if  a  company  makes  arranji^ments  lo  purchase  a 
business  and  to  issue  its  shares  or  ]nut  of  them  credited  as  [taid  up  in 
payment  for  that  business,  and  determines  not  to  invito  the  public  to 
subscribe  for  shares,  it  can  commence  business  williout  complyin}.; 
with  the  conditions  of  the  section,  and  then  later  on  it  can  oiler  shares 
or  debentures  or  debenture  stock  for  public  subscription. 


Insufficient 
subscription. 


Insufficient  Subscription. 

\\'here  the  minimum  subscrij^tiou  is  not  furthcoming-,  it  i>  i.|>cii  i.> 
the  company  by  special  re.solution  to  alter  the  amount  s[)ecified  in  it.s 
articles  and  then  to  get  the  applicants  to  re-apply  on  a  fresh  pro- 
spectus. "Articles  of  association"  in  sect.  85  clearly  moans  the 
articles  for  the  time  being  in  force — not  merely  the  original  articles. 
But  the  company  must  be  careful  to  return  the  application  moneys  on 
the  original  subscription  within  the  forty-eight  days  ;it"t<'i-  (lie  is^nc  of 
the  prospectus,  as  required  by  sect.  85  (4). 


Older  law. 


PeeVs  case. 


Effect  of  Incorporation. 

The  Companies  Act,  18G2,  s.  18,  prescribed  various  conditions  that 
must  be  complied  with  prior  to  the  issue  of  the  certificate  of  incor- 
poration of  a  company,  and  went  on  to  provide  as  follows:  .A 
certificate  of  the  incorporation  of  any  company  given  by  the  Registrar 
shall  be  conclusive  evidence  that  all  the  requisitions  of  this  Act  in 
respect  of  registration  have  been  complied  with." 

Speaking  with  reference  to  this  provision,  Lord  Cairns  said  in 
PeeVs  case  (1867),  2  Ch.  674:  'When  once  the  memorandum  is 
registered  and  the  company  is  held  out  to  the  world  as  a  company 
undertaking  business,  willing  to  receive  sliareholdei-s,  and  ready  to 
contract  engagements,  then  it  would  be  of  the  most  disastrous  conse- 
quences if,  after  all  that  has  been  done,  any  person  was  allowed  to 
go  back  and  enter  into  an  examination  (it  might  be  years  after  the 
company  had  commenced  trade)  of  the  circumstances  attending  the 
original  registration,  and  the  regularity  of  the  execution  of  the 
document.  ' 

And  founding  himself  on  this  principle,  the  same  learned  judg« 
held  in  the  same  case  that,  where  the  memorandum  of  association 
had,  after  signature  and  before  registration,  been  altered  Avithout  the 
privity  of  the  signatories  so  materially  that  "  the  alteration  entii-ely 
neutralised  and  annihilated  the  original  execution  and  registration  of 
the  document,"  yet  the  Eegistrar's  certificate  of  incorporation  was  con- 
clusive, and  said:  "The  certificate  of  incorporation  is  not  merely  a 
prima  facie  answer,  but  a  conclusive  answer    to    such    objections, 
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....    wheu  onit^  the  certificate  of  incorporation  is  given  nothing  is 
to  bo  iuquiiTd  into  as  to  the  rerrukirity  of  the  prior  proceedings." 

And  shortly  afterwards,  Lord  Chelni.sfoixl,  L.  C,  in  Oakes  v. 
Turquand,  L.  R.  2  H.  L.  323,  said:  "I  think  that  the  certificate 
prevents;  all  recurrence  to  prior  matters  essential  to  rogi.stratiou, 
amongst  which  is  the  subscription  of  a  niemoranduin  of  association  by 
seven  persons,  and  that  it  is  conclusive  that  all  previous  requisitions 
have  been  complied  with." 

Sahjmon  v.  Sulumon  d  (  o.,  >  1897)  A.  ('.  22,  is  to  the  same  effect.  Sahmox  v. 
The  Court  of  Appeal  there,  whilst  holding  that  the  defendant  com- 
pany Iiad  been  formed  'for  an  illegitimate  purpose,"  and  "for 
objects  not  auth(U'ized  by  the  Act,"  nevertheless  held  the  certificate 
of  incorporation  conclusive  that  it  wius  incorporated,  although  sect.  6 
requires  that  the  subscribers  should  be  persons  associated  together 
for  some  "lawful  purpose.'  On  the  other  hand,  in  y<itional  Deben- 
ture Corporation,  i  1.S91  )  2  Ch.  505,  a  learned  judge  refused  to 
treat  a  certificate  of  incorporation  as  conclusive  where  he  found  as  a 
fact  that  the  meiiKn'andum  of  Jissociation  had  been  subscribed  by  six 
persons  only  instead  of  seven,  as  refjuired  by  the  Act  of  1862;  thus  in 
effect  ti-eating  the  words  "conclusive  evidence"  as  meaning  "prima 
facie  evidence,"  altlK)ugh  the  Legislature  had  obviously  used  the 
words  "conclusive  evidence"  in  contradistinction  to  the  words 
"  priind  facie  ovidenee  "  used  by  it  in  sects.  31  and  37  of  the  same 
Act.  This  <Iecision,  however,  was  rover.se<l  «»n  appeal  on  the  ground 
that  the  evidence  <lid  not  establish  the  fact  so  found.  Unfortunately, 
however,  the  judges  of  the  Court  of  Appeal  let  fall  some  dicta  to  the 
effect  that  if  the  judge  below  had  been  right  as  to  the  facts,  his 
decision  would  have  been  cornet  in  [)oint  of  law.  The  Court,  how- 
over,  had  no  power  to  overrule  the  decision  of  the  L.  J  J.  in 
Peel's  case,  and  of  course  these  mere  dicta  could  in  no  way  derogate 
from  the  authority  of  the  <lecisioii  in  that  case.  With  reference 
to  these  dicta,  Vaughan  Williams,  ./.,  in  Laxon  d  Co.  (2),  (1892) 
;  Ch.  555,  said  that  he  did  not  undei-stand  how  thoy  could  be  I'ocon- 
ciled  with  the  decision  and  words  of  the  judgment  of  Lord  Cairns 
in  Peel's  case,  kIjI  supra.  .And  it  is  to  be  noted  that  the  Court 
of  Appeal  in  Sato/unn  v.  Salomon  d  Co.,  as  appears  above,  followed 
Peel's  Ciise.  And  in  fMdies'  Dress  As.Hociation  v.  Pulbrook,  (1900) 
2  Q.  B.  37G,  381,  a  decision  on  the  word  ''conclusive"  in  another 
section  of  the  Act  of  lHt)7.  where  these  dicta  were  relied  on,  Romer, 
L.  J.,  whilst  holding  them  not  applicable,  significantly  added  that  "if 
it  were  not  so  it  might  be  necos^arv  for  us  to  consider  wliotiior  these 
dicta  could  be  justified." 

The  new  section  (^sect.   17  ol  thc^  Act  ot   i'JO.S,  reprcjducing  sect.   1    Conclu.'^ive- 
of  the  Companies  Act,  1900)  e.xpressly  provides  that  a  certificate  of  .ertificate 
incorporation  given  by  the  Registrar  of  Companies  in  respect  of  any 
association  shall   be  conclusive  evidence  that  "all  the  requisitions 
of  this  Act,  in  respect  of  registration  and  of  matters  precedent  and 
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iiui(l(Mi(uI  thereto,  have  been  oomplit'd  with,  and  iluit  the  association 
is  a  company  authorized  to  be  registered  and  dn\y  registered  under 
this  Act."  The  incorporation  of  a  company  is  Ui  take  effect  from  the 
date  of  incorporation  mentioned  in  the  certificate  of  incorporation. 
See  sect.  16  of  the  Act. 

Looking-  to  the  above  decisions  and  to  sect.  17,  it  is  clear  that  there 
is  no  further  room  for  questioning  the  conclusiveness  of  certificates  of 
incorporation.  Thus,  even  if  the  seven  signatories  to  a  memorandum 
were  all  written  by  one  person,  or  were  all  forged,  the  certificate 
would  be  conclusive  that  the  company  was  duly  incorporated.  So, 
too,  if  the  signatories  were  all  infants,  tlu-  certilicate  would  be  con- 
clusive, whether  the  remarkable  decision  in  Laxuii  <&  Co.  (2),  1^1892) 
3  Ch.  555,  that  an  infant  is  a  "person  "  within  sect.  6,  can  or  cannot 
be  supported.  Sec  also  Gold  Co.,  11  C.  U.  718;  Hadleigh  Castle 
Gold  Mines,  (1900)  2  Ch.  419;  Arnot  v.  Vnited  African  Lands, 
(1901)  1  Cli.  .518:  and  ^Valker  v.  S)„Hh.  \\ .  X.  (1903)  82,  which 
all  decide  that  "conclusive"  mean^  what  it  says. 

Notwithstanding,  however,  tliis  weight  of  authority,  Hamilton,  .)., 
has  in  British  Association  of  Glass  Bottle  Manufacturers  v.  }^et tie- 
fold,  27  T.  L.  R.  527,  held  that  the  certificate  is  not  conclusive  that 
the  comimny  is  validly  registered  -£\r/.,  is  not  a  trade  union. 

Astoim-  The  question  whether  a  companv,once  registered  under  the  Act  of 

peaching  loz-o  iit,  ■      j      •  I'-i 

incorporation    A^"-^.  could  liy  scire  facias  OX  otherwise  be  i-emoved  from  the  register 

hyseufa.  and  disincorporated,  was  touched  on  by  the  Lord  Chancellor  i^Lord 
Halsbury)  in  Salomon  v.  Salomon  d  Co.,  (1897)  A.  C.  22;  but  the 
point  had  been  previously  adjudicated  on  by  tlir  House  of  Lords  in 
Princess  of  Reiissx.  Bos  (1871),  L.  R.  5  II.  L.  17(5.  The  question 
there  arose  as  to  the  regularity  of  the  constitution  of  a  company — 
"The  General  Company  for  the  Promotion  oi  Land  Credit,  liimd." 
All  the  subscribers  to  the  memorandum  of  this  company  wore 
foreigners,  and  there  was  no  intention  to  carry  on  business  iu 
England.  Neither  of  these  circumstances  affected  its  validity,  but 
the  articles  of  association  contained  provisions  contrary  to  the  Com- 
panies Act,  and  Lord  Hatherley,  L.  C,  said:  "All  we  have  to  ask 
ourselves  is  this  .  .  .  Has  this  company  come  into  existence?  Has 
it  been  borny  .  .  .  The  question  is  therefore  simply  whetiier  it  has 
been  created.  If  created,  there  is  no  power  given  in  this  Act  of  Par- 
liament, nor  in  any  other  Act  of  Parliament  that  I  am  aware  of, 
by  which,  through  any  result  of  a  formal  application,  like  an 
application  for  scire  facias  to  repeal  a  charter,  the  company  can 
be  got  rid  of,  unless  by  winding  up  ";  and  the  observations  of  Lords 
Cairns  and  Colonsay  were  to  the  same  effect.  See,  also,  what  was  said 
by  Fry.  J.,  in  Glover  v.  Giles  (188n,  18  Ch.  D.  180.  The  same 
principle  applies  to  a  company  under  the  Act  of  1908. 

The  Registrar  of  Companies  has  now,  however,  jurisdiction  under 
sect.  242  of  the  Companies  Act,  1908  (replacing  sect.  7  of  the  Com- 
panies Act,  1880,  and  sect.  26  of  the  Companies  Act,  1900;,  to  strike 
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tlie  names  of  defunct  or  derelict  companies  off  the  reg-ister,  subject 
to  tlie  observance  of  certain  formalities,  but  the  Court  has  power  to 
reinstate  them  on  the  register.    See  infra,  Chap.  XVII. 


Corporate  Powers  and  Duties. 

A  company  registered  (or  to  be  treated  as  regi.stered.  see  sects.  245  Nature  of 
— 248;  under  the  Act — whether  as  an  unlimited  company  or  as  a  cummm^* 
company  limited  by  shares  or  by  guarantee — becomes,  by  virtue  of 
sect.  16  (2)  of  that  Act,  upon  the  issue  of  the  certificate  of  incorpora- 
tion, "a  body  corporate  by  the  name  contained  in  the  memorandum 
of  association,  capable  forthwith  of  exercising  all  the  functions  of  an 
incorporated  company,  and  having  perpetual  succession  and  a 
common  seal,  with  power  to  hold  lands." 

The  body  corporate  thus  created  is  a  '  legal  entity."    It  is  not.  like  Distiuction 
,  1  •  i-        •!  Hi-  '  i-  ;>  -     1-      between  cor - 

a  partnerslup  or  a  tamily,  a  mere  collection  or  aggregation  of  mdi-  poration  and 

vidual  units;  it  is  a  distinct  entity,  existing  in  contemplation  of  law  its  nuiubers. 
I)iit  having  no  physical  existence.  "  The  compan\'  is  a  mere  abstrac- 
tion of  law."  Per  Lord  Selborno,  C,  G.  E.  Hail.  Co.  v.  Turner, 
8  Ch.  152.  "A  corporation  is  a  legal  persona  just  as  much  as  an 
individual."  Per  Cave,  J..  She/Jiehl  and  Soafh  Yorkshire  liuildimj 
Society,  22  Q.  B.  D.  47G.  ''The  corixuation  is  not  a  mere  aggregate 
of  the  shareiiolders. "  Per  Cotton.  L.  J..  Flitrrojt'n  case,  21  C.  Div. 
•')3G.  If  all  the  existing  members  bo  collected  together,  we  do  not  see 
the  corporation,  but  only  tlie  existing  members  thereof.  "A  corpo- 
ration is  a  ditlerent  thing  from  the  individuals  who  compose  it." 
Per  Kay,  L.  J..  Foster  v.  Commrs.  of  Inland  licvemie,  (1894)  1 
().  B.  530.  And.  as  was  said  by  Lord  Langdale,  M.  R..  in  Society  of 
Practical  Knoirledfje  v.  Abbott,  2  Beav.  5()7,  great  confusion  arises 
Irom  not  distinguishing  the  body  corporate  from  the  individual 
persons  who  at  one  time  constitute,  "  not  the  corporation,  but  all 
the  members  of  the  corporation." 

See,  for  example,  the  erroneous  decision  of  tlie  (,'ourt  of  Appeal 
(Broderiy  v.  Salomon,  (1895)  2  Ch.  323),  reversed  by  the  House  of 
Lords  in  Salomon  v.  Salomon  d'  Co..  (1897)  A.  C.  22.  and  further 
considered  infra.  Chap.  X. 

If  the  corporation  is  entitled  to  property,  tlio  title  is  in  (ho  body 
corporate,  not,  as  in  the  case  of  a  partnership,  in  the  members 
collectively.  "An  incorporated  company's  as.sets  are  its  property,. 
and  not  the  property  of  the  shareholders  for  the  time  being."  Per 
Lindley,  L.  J..  Georrje  Neicman  d  Co.,  (1895)  1  Ch.  685.  "In  the 
ease  of  a  corporation  it  is  the  whole  body — the  abstraction  of  law — 
that  is  seised.  The  members  are  no  more  seised  than  the  members 
of  a  man's  body  could  be  said  to  be  seised  of  his  estate."  Per 
Maule.  J..  Baxter  v.  Browne.  7  M.  &  G.  210.  'The  individual 
shareholders  are  cpiite  distinct  from  the  corporation;   they  are  en- 
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titled  to  uo  (liicc't  interest  in  the  land  of  the  forporaliitn  ;  nu  part 
of  the  realty  is  held  in  trust  for  them."  Per  Parke,  B.,  Watson  v. 
Spratley,  24  L.  J.  Ex.  53.  They  have  individually  no  .seisin,  legal 
or  equitable.  Aclancl  v.  Lewis,  30  L.  J.  C.  P.  29.  The  interest  of 
the  shareholder  in  the  company  while  it  continues  a  fjfoing  concern 
"is  not  an  interest  in  the  real  or  personal  property  of  the  company. 
including  its  business  or  goodwill;  but  it  is  merely  a  i-iglit  to  have 
a  share  of  the  profits  of  the  company  when  realiz<'d  and  divided 
amongst  its  members."  Per  Bovill,  C.  J.,  Bank  of  llhidwitan  v. 
Alison,  L.  E.  6  C.  P.  73.  "The  individual  members  of  the  corpo- 
ration no  doubt  are  interested,  in  one  sense,  in  the  property  of  the 
corporation,  as  they  may  derive  individual  benefit  from  its  increase 
or  loss  from  its  destruction,  but  in  no  legal  sense  are  the  individual 
members  the  owners."  Per  Denman,  C.  J.,  Heff.  v.  Arnaud.  9 
Q.  B.  806;  16  L.  J.  Q.  B.  i5.5.  Hence  a  registeied  company  may  hold 
land,  although  all  the  members  are  aliens  and  dis(|u;ililiod  from 
doing  so. 

Even  in  the  case  of  a  so-called  "one  man  conniany,"  wiiere  the 
great  bulk  of  the  shares  in  the  company  are  held  by  one  person,  the 
company  is  a  distinct  person.  "The  company,"  said  Lord  Mac- 
naghten  (Salomon  v.  Salomon  d  Co.,  (1897)  A.  C.  .31),  "is  at  law 
a  different  person  altogether  from  the  subscribers  iu  th<>  memo- 
randum; and,  though  it  may  be  that  after  incori)oration  ihe  business 
is  precisely  the  .same  as  it  was  before,  and  the  .same  persons  are 
managers,  and  the  same  hands  receive  the  profits,  the  company  is 
not  in  law  the  agent  of  the  subscribers  or  trustee  for  them.  Nor 
are  the  subscribers  as  members  liable  in  any  shape  or  form  except 
to  the  extent  and  in  the  manner  provided  by  the  Act." 

Many  important  consequences  flow  from  the  distinction  thus 
emphasized  between  the  incorporated  company  and  its  members. 
Thus:  — 

(1)  A  contract  by  the  company  does  not  give  to  the  other  party  to 
such  contract  any  right  of  action  against  the  members  of 
the  company.  A  creditor  of  the  corporation  is  not  a  cre- 
ditor of  the  members.  The  direct  remedy  of  a  creditor  is 
solely  against  the  incorporated  company .  He  has  no  dealing 
with  any  individual  shareholder,  and  if  he  is  driven  to 
bring  an  action  to  enforce  any  right  he  may  have  acquired, 
he  must  sue  the  company,  and  not  any  of  the  members  of 
whom  it  is  composed.  Per  Lord  Cranworth.  Oakes  v.  Tur- 
quand,  L.  R.  2  H.  L.  357.  "The  creditor  has  no  debtor 
but  that  impalpable  thing,  the  corporation."  Per  Jessel, 
M.  R.,  FUtcroffs  case,  21  C.  D.  533.  Even  if  the  com- 
pany incurs  liabilities  iu  a  foreign  country,  by  the  laws  of 
which  the  shareholders  are  liable,  they  cannot  be  sued  in 
respect  of  that  liability  in  England.  Risdon  Iron  and 
Locomotive  Works  v.  Furness,  (1906)  1  K.   B.  49.     The 
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.shaieholders  aud  the  company  do  not  stand  in  the  relation  of 
principal  and  ap-ent  or  trustee  and  benefioiarv.     Salomon 
V.   Salomcrn  rf-  Co..  supra:    Ferquf^o)!    v.    Wilson.  2  Ch. 
77,  89. 
(2)  As  a  general  rule,  the  members  of  the  company  cannot  sue  m 
respect  of  contracts  made  with,  or  wrongs  done  lo.  the  com- 
pany;   for   "where  there  is  a  body  corporate,  that  body 
corporate    is    the    proper    plaintiff,  and    the    only  proper 
plaintiff."'     Per  James.  L.  J..  Gray  v.  Lewis.  8  Ch.  1050; 
Mozlei/  V.   /l/.s/o«,  1   Ph.  790;   Maciloiigall  v.  Gardiner,  1 
C.   Div.  i:{:   Russell  v.  Wakefield  Woteru-orks  Co.,  20  Eq. 
47 1:    Butkind  v.    Eurle.   il002i   A.   C.   83;    ^ornmnby  v. 
///«/.  Coope  d  Co..  (190H  .  1  Ch.  84. 
(3)   A  member  of  the  company  can  coutract  witli  and  become  a 
creditor  of  the  company,  and  can  sue  the  company  and  levy 
execution  on  its  proiierty  just  as  if  he  were  a  stranger.    "  A 
member  of  a  corporation  is  for  this  purpo.se  ^^suing  on  a 
contract]  as  di-^tinct   from  a  corporate  body  as  any  third 
person."      Per    Parke.    15..    Ihinsfon   v.   Imperial  Gaslight 
(  u.,  3  B.  d  Ad.   12.").     And  in  the  event  of  winding-up.  a 
member,  qiid  creditor,  can,  in  respect  of  sudi  matters,  \no\e 
and  take  dividends  iu  competition  with  outside  creditors. 
Grissells  c-ase.  1  Ch.  .-)28.     'A  saU'  by  a  person  to  a  cor- 
poration of  whifli  lie  is  a  member  i-^  not,  either  in  form  or 
in  substance,  a  sale  by  a  person  to  liimsclf.     To  hold  that 
it    is   wouUl   be  to  ignore   the   prindph'   which   lies  at  the 
root  of  the  legal  idea  of  a  corporate  body,  and  that  idea  is 
that   tbi-  corporate  body  is  distinct  from  the  persons  com- 
posing it.'    Per  Lindley,  L.  J..  Farrar  v.  Farrars,  Limited, 
40  C.  Div.  39.'».  409.    And  this  is  so  even  where  the  vendors 
are  the  only  members  of  the  corporation;  in  such  case  they 
are  not  .selling  to  themselves,  Init  to  a  third  party,  namely, 
the  corporati<m.     Per  Liudley.  L.  .1..  Foster  v.  Commrs. 
(jf  [.   /^,  (1894'   1   (^    I'     ''Ki.  •'•2S.     See  also  fiyhope,  dc. 
Co.  V.  Foyer.  7  (^   P..  D.  -IS.k  and  Sorfh-W*'.sh'n>  Trans- 
jHjrtaflon  Co.  V.  Bentty.  12  A.  C.  .'>89. 
(4)  Payment  tu  a  member  of  the  company  of  a  debt  flue  to  the 
company  is  not  payment  to  the  company,  unless  the  member 
has  autiiority  frf.m  the  corporation  t(j  receive  the  money. 
(5;  The  bankruptcy  of  all  or  any  of  the  members  of  the  company 
or  body  corporate  does  iiot  affect  the  property  of,  or  dissolve, 
the  company;  the  members  have  become  bankrupt,  not  the 
corporation. 
(6j  The  unanimous  consent  of  the  members  of  the  company  cannot 
invest  the  company  with  powers  not  given  to  it  by  its  con- 
stitution, or  ratify,  as  the  act  of  the  company,  tliiit  which  the 
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cuiii|)aiiy  has  no  ])u\vor  to  do.  A-shburt/,  &c.  Co.  v.  Riche, 
L.  K.  7  H.  L.  G.53;  Flitcroft's  case,  21  C.  Div.  519;  A«h- 
hwy  V.  Watson,  30  C.  D.  376;  Faure  Electric  Co.,  40 
Ch.  D.  141;  British,  dc  v.  Coupej;  (1804;  A.  C.  ut  p.  40.V 
Wellon  V.  Sujjery,  {;i897;  A.  C.  200,  321. 

Aud  iu  SLieli  a  case  a  judj^uioiit  by  fousorit  ^mvcs  iiu 
greatei'  validity.  Oreat  Sorth-Wc.sf  Ccnlntl  Railway  v. 
Charlehois,  (ISOOj  A.  C.  114. 

Although  seel.  IG  (2i  of  tlie  Act  of  1008  (replacing  .soot.  18  of  ih.' 
Act  of  1862;  says  that  tlie  company  when  registered  is  "capuhlc 
forthwith  of  exercising  all  the  functions  of  an.  incorporated  compuu!/," 
these  Avords  must  be  read  subject  to  the  other  provisions  of  the 
Act,  and  those  provisions  (and  notably  sect.  7  (reproducing  the 
Companies  Act,  1862,  s.  12)),  affirming  the  unaltcrability  of  the 
(•ompany's  memorandum  of  association,  do  undoubtedly  limit  and 
]-estrict  the  functions  of  the  company  t(j  carrying  out  the  objects 
specified  in  its  memorandum  of  association,  and  to  the  doing  of  those 
things  which  are  incidental  thereto. 

In  this  respect  Ihe  company  differs  essentially  from  a  common  law 
corporation  constilutcd  by  royal  charter.  The  company  is  a  statu- 
tory corporation  with  limited  capacities,  and  accordingly  stands  on 
the  same  footing  as  railway  and  other  corporations  constituted  by 
special  Acts  of  Parliament.  As  Lord  Selborno  said,  in  Ashhuri/, 
dc.  Co.  V.  Riche,  L.  K.  7  II.  L.  693:  "  A  statutory  corporation,  created 
by  Act  of  Parliament  for  a  particular  ])urpose,  is  limited,  as  lo 
all  its  powers,  by  the  pur])oscs  of  its  incorporation  as  delinod  in 
that  Act.  The  present  and  all  other  companies  incorporated  by 
virtue  of  the  Companies  Act  of  1862,  appear  to  me  to  be  statutory 
corporations  Avithin  this  principle.  The  momorandum  of  associa- 
tion is  under  the  Act  their  fundamental,  and  (o.\ccpt  in  certain 
specified  particulars)  their  unalterable,  law;  and  they  are  incorpo- 
rated only  for  the  objects  and  purposes  expressed  in  that  tneino- 
randum." 

Tlie  distinction  between  common  law  corporations  and  statutory 
corporations  was  defined  by  Bowen,  L.  J.,  in  Baroness  Wenlock  v. 
River  Dee  Company.  36  C.  D.  p.  685,  n.,  as  follows:  — 


"  A.t  common  law  a  corporation  created  by  the  Kin^f 's  charter  has,  prima  facie, 
and  has  been  known  to  have  ever  since  Siitfnu's  Jlospifnl  case  (10  Rep.  13), 
the  power  to  do  with  its  property  all  such  acts  as  an  ordinary  person  can  do, 
and  to  bind  itself  to  such  contracts  as  an  ordinary  person  can  bind  himself  to: 
and  even  if  by  the  charter  creating  the  corporation  the  King  imposes  some  direc- 
tion which  would  liave  the  effect  of  limiting  the  natural  capacity  of  the  body  of 
which  he  is  speaking,  the  common  law  has  always  held  that  the  direction  of  the 
King  might  be  enforced  through  the  Attorncj'-CJeneral;  but  although  it  might 
contain  an  essential  part  of  the  so-called  bargain  between  the  Crown  and  the 
corporation,  that  did  not  at  law  destroy  the  legal  power  of  the  body  which  the 
King  had  created.     When  you   come  to  corporations  created   by  statute,   the 
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>(Uestion  seems  tu  me  lutiiely  ditt'erent,  and  1  do  not  think  it  is  ijuite  satis- 
factory to  say  tliat  you  must  taiie  the  statute  as  if  it  had  ereated  a  coiporation 
at  common  law,  and  tlien  see  whether  it  tooii  away  any  of  tlie  incidents  of  a 
corporation  at  common  law,  liecause  that  begs  the  question;  and  it  not  only 
l)egs  the  question,  but  it  states  what  is  an  untruth,  namely,  that  the  statute 

•  Iocs  create  a  corporation  at  common  law.  It  does  nothing  of  the  sort.  It 
creates  a  statutory  corporation,  which  may  or  may  not  be  meant  to  possess  all 
or  more  or  less  of  the  qualities  with  which  a  corporation  at  common  law  is 
endowed.  Therefore,  to  say  that  you  must  assume  that  it  has  got  everytliing 
which  it  would  have  at  common  law  unless  the  statute  takes  it  away  is,  1  think, 
to  travel  in  a  wrong  line  of  tliouglit.  What  you  have  to  do  is  to  find  tmt 
what  this  statutory  creature  is  and  what  it  is  meant  to  do;  and  to  iind  out 
what  this  statutory  creature  is  you  must  look  at  the  statute  only,  because  there, 
and  there  alone,  is  found  the  definition  of  this  new  creature.     It  is  no  use  to 

•  onsidcr  the  question  of  whether  you  arc  going  to  classify  it  under  the  liead 
of  common  law  corporations.  Looking  at  this  statutory  creature  one  has  to  find 
out  what  arc  its  powers,  what  is  its  vitality,  what  it  can  do.  It  is  made  up 
<jf  i)ersons  who  can  act  within  certain  limits,  but  in  order  to  ascertain  what 
are  the  limits,  we  must  look  to  the  statute.  The  corjjoration  cannot  go  beyond 
this  statute,  for  the  l)est  of  all  reasons,  that  it  is  a  simple  statutory  creaturi'.'" 

See  also  what  lilaikltiii  ii.  •!..  >nul  to  tlio  saiiic  oIlcLt  in  Ashbur;/. 
dc.  Co.  V.  Richc,  L.  R.  1»  Ex.  p.  2(j.{;  also  British  South  Africa  Co. 
V.  De  Beers,  (11)10    2  Ch    :.oi>. 

A  company  uiulor  the  .Vet  of  1908  ( ooiisolidatiii<ji;  and  lophieiiig-  Special 

the  Act.s  of   18G2  to   1907)  is,  by  that  Act,  ondowod   witli  certain  J!jj"^y^o/a' 

speeified  piivilco^es.  and  is  suhjoetod  to  cortain  .sjxMilied  oblig-alions  company 
,,.,.,..  ,  .    ,  ,  •       1    4 1  under  the 

.111(1   liabilities,  wluili   iii;iv  Ix'  >iimiiian/e(l  tlni>^: 


As  to  the  privileges:  — 

1.  A  company  may  appuini  aii<l  ait  l»y  amiii.>.     Tlli^  })o\vcr  is 

involv<'d  in  tht!  provision  that  the  company  may  exercise 
all  the  liinetions  of  an  incorporated  (omi)any,  and  is 
beyond  ipiestion  absolutely  es-sential  to  the  prosocntidii 
of  tlie  company's  objects.     See  further,  infra,  p.  •'5*1 

2.  It  is  able,  by  ))roper  provisions  in  its  articles  of  association, 

to  define,  limit  and  restrict  the  powers  of  its  directors  or 
other  ajronts  in  such  manner  as  jnay  seem  expedient. 

3.  It  may  have  a  common  seal  I'sect.  16  (2)j,  and  it  is  empowered 

to  have  an  otiicial  seal  for  use  in  foreign  parts  Tsect.  79). 

4.  It  is  relieved  from  tlie  common  law  rules  which  require,  in 

general,  all  contracts  by  corporations  to  be  under  seal,  and 
is  empowered  to  contract  without  so.il.  <'\<ept  in  sporifiod 
cases.    See  sect.  76. 

5.  It  may  hold  land  in  i)erj)etual  succession  without  licence,  and 

is  thus  relieved  from  the  operation  of  the  mortmain  laws; 
and  as  it  may  hold  land,  it  may  also  acquire  land. 

6.  Its  members  become  bound  by  its  constitution  and  regula- 

tions without  signing  any  document;  and  they  may  sue 


(Joinpanie; 
Acts. 
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and  bo  sued  by  the  coiui)aii\  a^  if  llicx  ucic  str:iii<ri-'rs. 
See  supra,  p.  29. 

7.  In  the  case  of  a  limited  (.umpany  it  is  oiuj)u\\eml  h.  admit 

persons  to  participate,  as  members,  ia  its  pn>lit-  uitliuiit 
involving  them  in  unlimited  liability,  and  i->  thus  enabled 
to  obtain  capital  from  that  large  class  of  small  capitalists 
which  is  undisposed  to  undertake  the  burden  of  and 
anxiety  attending  unlimited  liability. 

8.  The  shareholders  and  strang-ers  dealing  with  the  .ompany  are 

fixed  with  notice  of  the  memorandum  of  assoiiatitui,  and 
also  of  the  articles  (if  any)  under  which  it  is  constituted. 
Infra,  p.  77.  The  members  are.  by  meudiorshii),  without 
signature,  bound  by  tiie  memorandum  and  articles. 
Sect.  14. 

9.  The  powers  of  the  company  are  limited  to  the  objects  s])('ci- 

fied  in  its  jnemoranduni  of  association .  It  may  do  nothing 
beyond  those  objects,  and  may  only  apply  its  funds  in 
furtherance  of  such  objects.  See  infra,  pp.  4").')  et  seq. 
Nevertheless  the  members  may  from  time  to  time,  by 
special  resolution,  alter  certain  provisions  of  its  memo- 
randum and  articles  of  association,  subject,  as  to  the 
memorandum,  in  some  cases  to  the  sanction  of  the  Court 
or  the  Board  of  Trade  being  obtained  thereto,  llius:  — 

(a)  The  name  may  be  changed  Avitb  the  sanction  of  the 
Board  of  Trade.     Sect.  8  (3). 

(b)  The  objects  in  the  memorandum  may  be  altered  by 
special  resolution  sanctioned  by  the  (.'ourt.     Sect.  9. 

(c)  The  articles  of  association  or  other  regulations  may 
from  time  to  time  be  altered  bj'  special  resolution,  or  new 
regulations  may  be  thereby  adopted.    Seel.  !."{. 

(d)  In  the  case  of  a  company  limited  by  shares,  the 
capital  ma}!-  be  reduced  Avith  the  sanction  of  the  Court 
(sects.  46 — 56),  and  Avithout  such  sanction  the  rapital  may 
be  increased,  and  the  shares  may  be  consolidated  or  sub- 
divided, or  converted,  where  paid  up,  into  stock .  Sect  .41. 
And  such  stock  may  be  reconverted  into  ])aid-np  shares 
of  any  denomination.    Sect.  41. 

10.  In  the  case  of  a  company  limited  by  shares,  share  v.arrants 

to  bearer  may  be  issued  in  respect  of  paid-u])  shares. 
Sect.  37. 

11.  In  the  case  of  a  company  limited  by  shares,  anv  jiortion  of 

the  uncalled  capital  may  be  converted  into  reserve  capital. 

Sect.  59. 

12.  Underwriting  and  other  commissions  may  be  paid  on  the 

conditions  and  subject  to  the  provisions  of  sect.  89. 
whether  the  company  is  a  public  or  a  juivate  (mip. 
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1."].    ll'  ii  carries  on  husiness  abroad,  in  British  Colonies,  ii  i& 

eiupowored  to  have  a  local  re<,'-ister  of  members. 
14.   Inasmuch  as  it  is  capable  of  exercising-  all  the  functions  of 

an  incorporated  company,  it  has  the  right  and  Douor — 

(a)  To  resist  any  unlawful  interference  with  its  rights 
and  property;  Thotiey's  Cattle  Food  Co.  v.  Massam,  14 
0.  D.  763,  e.g.,  a  trade  libel  ou  the  compan}-:  Quartz 
Hill  dc.  Co.  V.  Beall,  20  C.  D.  oOl;  or  a  libel  iniputing- 
insolvency  to  the  company:  Metropolitan  Saloon  v. 
Hawk  inn,  4  H.  it  N.  90. 

(b)  To  claim  the  protection  and  assistance  of  the  law 
in  support  of  its  rights  as  an  individual.  Citi/  of  London 
Bretveri/  Co.  v.  Tennant,  9  Ch.  212,  216;  Erlang:'r  v.  ]^ew 
Sombrero,  '.\  App.  Cas.  1218;  South  Hetton  Coal  Co.  v. 
y.  E.  ^ewa  AsNociation,  (1894)  1  Q.  B.  133;  Manchester 
Corporation  v.  WiUuims,  (^1891 )  1  Q.  B.  94;  South  Wales 
Minr,^  f\:l, ■,../:.,,<  \  (ilnmorqan  Coal  Co.,  (1905)  A.  0. 
23!  I 

(  c  I  Tu  deleiid  or  «tpp^»^^4»  any  legal  ])roceedings  that  may 
be  brought  again.st  it. 

(d)  To  compromise  any  claims  mado  against  it.  Haiti  s 
cane,  8  C.  Div.  331. 

(ei  To  waive,  or  determine  jiut  to  impeach,  any  wrong- 
that  may  have  been  done  to  it,  and  to  waive  or  abandon 
any  claims  it  may  ha\r  Maciloufjalf  v.  Gardiner,  I 
<'.  I).  22. 

(f)  To  petition  I'ailiaiMciit .  l>ul  sec  Mtint  v.  Shreirs- 
hinii  Thiil.  (  <>..   I.!   Heav.    I  . 

The   lollouing  arc  tin-  must    notable  of  the  (■oin|iunv'>  obligations 
and   liabililie><: 

tn>  TIm'  coinpany  i-<  boiiiid,  iimlcr  penally,  to  su[tply  i!s  members 
on  demand  with  printed  copie.s  of  its  memorandum  of  asso- 
ciation and  regulations.     Sects.  18,  70  (3  ». 

(b)  If  under  the  articles  the  ordinary  shareholders  have  a  rigid 
to  receive  and  inspect  the  balance  sheet.s  and  auditor's  re- 
ports, and  the  company  is  not  a  private  company,  the 
holders  of  preference  shait?s  and  debentures  and  debenture 
stock  of  the  company  have  the  same  right,  and  the  company 
must  conform  t hereto.     Sect.  114. 

(el  The  company  is  bound,  under  |)enal(y,  to  keep  a  register  of  its 
members.  Sect.  23.  This  legister  is  to  be  open  for  public- 
inspection.  Sect.  30.  Trusts  are  not  to  be  entered  in  it. 
Sect.  30.    It  may  be  rectified  by  the  Court.    Sect.  32. 

{(\ »  The  company  is  bound,  under  penalty,  to  make  certain  annual 
returns  as  to  its  members,  capital,  assets  and  liabilities,  &c.. 
to  the  Registrar  of  Companies.    Sect.  26.    And,  in  addition, 

P.  D 
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every  company  liiuilod  l)y  shan-s  imist  within  a  iiiontli  atlor 
allotment  make  certain  returns  as  to  the  allot  toes  iiud 
capital,  and  in  case  oi"  shares  issued  otherwise  than  for 
cash,  file  certain  contracts.     Sect.  88.     See  infni.  p.  (Hi). 

(e)  Prospectuses  issued  by  or  on  bplialf  of  any  company  or  in 

relation  to  any  intended  company,  must,  as  a  f^eneral  rule. 
be  dated  and  signed  and  then  filed,  before  publication,  and 
the  fact  of  filing  must  be  stated  thereon  before  they  are 
issued.  Sect.  80.  And  prosjjectuses  must,  according  ttt 
circumstances,  comply  with  all  oi-  some  of  the  requi-^itos  of 
sect.  81.  See  infra,  p.  16.5.  If  tJie  company  (not  bcinu-  a 
private  company)  does  not  issue  a  prospectus,  it  nuist  file 
a  statement  in  lieu  of  prospectus.    Sect.  82. 

(f)  The  company  is  bound  to  give  notice  to  the  Re^i^lrar  of  in- 

crease of  capital  or  members  (sect,  ii):  and  of  consolidation 
of  shares  and  conversion  of  shares  into  stock  (>C('t.  42), 
but  not  apparently  of  the  reconversion  of  stoik  into  sliares. 
And  as  to  special  resolutions.     Sect.  70. 

(g)  The  company  is  bound  to  have  a  registered  office  (sect.  62i, 

and  notice  of  the  situation  thereof  for  the  time  being  has  to 
be  given  to  the  Registrar.     StMtt.  02. 

(h)  The  com])any,  if  limited,  is  bound  to  liave  its  name  u])  outside 
every  ])lacc  where  it  carries  on  business,  and  on  its  .<«\il  and 
on  all  bills,  &c.    Sect.  G3. 

(i)  Notices  and  other  documents  may  be  served  on  the  company  by 
leaving-  the  same,  or  sending  them  by  post,  addressed  to  the 
company  at  its  registered  office.    Sect.  IIG. 

(j)  The  company,  if  limited,  is  bound,  under  i)enalty,  to  keep  a 
register  of  mortgages.  Sect.  100.  And  every  mortgage  or 
charg-e  coming-  within  sect.  93,  must  be  filed  for  registration 
in  the  public  register  at  Somerset  Hou.so  within  twenty-one 
days.  The  Registrar  is  to  kecj)  -a  register,  which  is  o])en  to 
inspection  by  any  one,  and  the  comjjany  must  keep  copies 
of  the  mortgages,  &c.  at  the  registered  office,  where  they  arc 
open  to  inspection  by  members  and  creditors.  Sect.  9.'5  (2). 
Effect  of  non-i-egistratiou  and  penalties.     lb.,  and  sect.  99. 

(k)  The  company,  where  sects.  85  and  87  apply,  must  refrain  from 
allotting-  shares  or  commencing  business  until  the  require- 
ments of  these  sections  have  been  complied  with. 

(1)  The  company  may  not  directly  or  indirect!}'  pay  underwriting, 
placing,  or  other  commissions  in  contravention  of  .sect.  89. 

(m)  The  company,  if  limited  and  carrying  on  the  business  of 
banking  or  insurance,  is  bound,  under  penal'y,  to  publish 
annually  a  statement  of  its  affairs  in  the  statutory  form. 
Sect.  108. 

n'n)   The  company   must  send  a  list  of  directors  to  the  Registrar 
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each  year,  and  uotily  lo  liiiu  any  ohano-e  in  iU  diveolorato. 
Sect.  75. 

(o)  If  the  company  carric«  on  business  for  six  months  at't^^r  tho 
number  of  its  mcMubers  is  reduced  below  seven,  its  members 
may  incur  unlimited  liability.     Sect.  113. 

(p)  Instead  of  tho  general  meeting  within  four  montlis  al'ier  its 
incorporation,  the  company,  if  "limited  by  shares''  and 
registered  after  the  end  of  ltH)0,  must  hold  its  "statutory  " 
meeting  not  less  than  one  month  nor  more  than  three  monllis 
from  the  date  at  which  it  is  eniitled  to  commentv  business. 
Sect.  Go.  The  report  tlicn  ili-;cussed  nnist  be  tiled  wiili  ihe 
Kcgistrar.     Ih. 

(q)   Tiie  ((jMipany  must  huUl  an  annual  meeting.     Sect.  ti4. 

(r)  The  company,  if  limited  by  shares,  nuist  not  prior  to  the  statu- 
tory meeting  vary  tlie  terms  of  a  contiuct  referred  to  in  the 
praspectus  e.xcept  subjcit  to  tht;  ai)provnl  of  the  statutory 
meeting.    Sect.  83. 

(s)  The  members  may  ai)ply  to  the  Board  »d"  Tra(b»  io  appoint 
in.s|)('ctors  to  e.xamine  the  allairs  of  the  couij)any  insect.  lU'.H; 
and  in.specturs  can  be  appointed  by  special  resolution. 
Sect.  110. 

(t)   The  comjtany  must  comply  willi  .sects.  112  and  llo  as  lo  audit. 

(u)  If  a  banking  com|»any,  i;.s  accounts  nuist  be  annually  audited, 
in  accordanci'  with  srr[ .  11.!.  and  it  may  lie  that  .sect.  112 
applies. 

(v)  General  meetings  must  be  caUed  <in  re(piisition,  as  provided  by 
tjcct.   G(). 

(wj  The  members  of  the  com[)any  are  entitled  to  the  assistance  of 
the  Court  to  restrain  the  doing  of  that  wjiich  is  ultra  vires  of 
the  conij)any. 

(x;  The  comjjany  may  be  wound  up  by  tiie  (  ourl  (sect.  129;  (Ui 
tho  i)etition  of  a  member  or  creditor,  or  of  tho  company 
ilsi'lf  (sect.  i:i7),  or  of  tho  oUicial  receiver  in  companies 
winding-up,  if  it  is  already  in  voluntary  liijuida'.ion.     Ih. 

(y)  Its  members  may  voluntarily  j)laco  it  in  li([uidation  ("voluntary 
liijuidation  "  so  called  i,  and  so  end  tho  business;  and  bring 
into  operation  etlicient  |)rovisions  for  the  winding-up  of  its 
allairs  and  its  dissolution.  Sect  193  enables  creditors  to 
apply  in  a  voluntary  winding-up,  as  the  li(iuidator  or  any 
contributory  might  apply  under  sect.  138  of  18G2. 

(z;  It  is  subject  to  the  general  law,  so  far  as  ajjplicable,  and  if  it 
carries  on  the  business  of  a  money-lender  as  defined  by  the 
iMoney-Lenders  Act,  1900  (63  &  64  Vict.  c.  51),  it  must 
comi)ly  with  the  requirements  of  that  Act  as  to  rog-istration 
and  otherwise,  unless  exempted  from  registration  by  the 
Board  of  Trade.  Penalties  are  imposed  on  olficeis  of  a 
»  2 
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luuiR'N  -k'lidiug  coiiiiiaiiy  l»y  .soft-  -1  of  the  Act.     Sno  furtlicr, 
infra,  p.  528. 
Ageuts.  The  most  essential  power  of  a  coipoiatioii  is  the  power  to  act  by 

agents.  It  is  a  power,  however,  whicii  it  is  not  necessary  to  specify 
in  the  objects  of  the  company;  for  it  is  implied — inherent  in  the 
constitution  of  a  company— by  sect.  IG  of  the  Act  the  conii)any  is 
nia([(>  "capal)le  forthwith  of  c.xercisino-  all  the  functions  of  an  incor- 
porated company,"  and  those  functions  undoubtedly  include  the 
power  to  act  by  ag^ents,  since  a  corporation  "cannot  act  in  its  own 
person;  for  it  has  no  person."  Per  Lord  Cairns,  Ferfjunon  v.  11  /7.so>/. 
2  Ch.  89.  Unless,  therefore,  the  ((niiiiany  uoi'c  pcnnitKnl  to  ad  by 
agents,  it  could  not  act  at  all. 

The  powei-s  of  the  directors,  managers,  or  other  agents  of  the 
company  are  usually  spocifie<l  in  tlic  aitides  of  th(>  tnnipany.  See 
further,  infra,  Form  251. 

If  the  articles  do  not  appoint  or  provide  for  the  appoininieiit  of 
agents,  a  general  meeting  of  the  menil)ers  can  a])})tiiiii  agents,  and 
authorize  them  to  act  on  behalf  of  the  company. 

Whatsoever  the  company  can  do.  its  agents  can  be  cnipowered  to 
do;  for  instance,  they  may  ])erform  a  contract  by  the  company  to 
teach  its  approntiw  his  business.  liHr)ilcii  K(iuHahh'  Sixichj  v. 
Casson,  (1891;  1  Q.  B.  75.  But  it  is  clear  that  iIil'  ug-onts  of  the 
company  cannot  by  any  means  be  invested  with  power  to  do  on 
behalf  of  the  company  that  which  is  ultra  vires  ihe  company.  The 
scope  of  their  agency  must  always  be  circumscribed  by  the  powere 
of  the  company.  Welton  v.  Saijerj/,  (1897  i  A.  C.  229,  ;}21 ;  Trevor  v. 
Wliilworth,  12  App.  Cas.  409.  Nor  can  its  agents  be  empowered  to 
exerci;^  powers  which  the  Acts  vest  in  the  members,  and  make 
exerciseable  only  by  resolutions  of  g^eneral  meetings,  e.g.,  the  power 
to  reduce  capital,  or  to  sub-divide  shares,  or  to  wind  up  voluntarily. 

As  the  law  by  necessary  implication  confers  on  an  incorporated 
company  the  j^ower  to  act  by  agents,  it  holds  the  company,  like  any 
otluu-  principal,  responsible  for  the  acts  or  defaults  of  its  agents 
within  the  scope  of  their  employment.  Banger  v.  Gt.  W .  Rail.  Co., 
5  H.  \j.  C.  8G;  Barwick  v.  English  Joint  Stock  Banking  Co..  L.  R. 
2  Vj\.  259;  Hovkhirorth  v.  Citi/  of  Glasgoiv  Bank,  5  App.  Cas.  32G. 
Liabihty  of  Thus,  if  the  duly  authorized  agent  of  the  company  enters  into  a 

acts  of  agent,  contract  on  its  behalf,  the  company  is  bound  thereby;  and  if  the 
company's  agents  commit  a  breach  of  that  contract,  the  company  is 
resjionsible  accordingly. 

Where,  in  contracting,  particular  formalities  as  to  the  mode  of 
affixing  the  common  seal  are  not  prescribed,  whoever  in  practice 
manages  the  affairs  of  a  trading  corporation  can  use  the  seal  for  those 
acts  which  he  is  authorized  to  i)erform.  Barned's  Banking  Co.,  3  Ch. 
105,  116. 

And,  'prima  facie,  the  clerks  in  a  company's  registered  office,  at 
any  rate  in  the  absence  of  the  secretary,  may  receive  notices  or 
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other  (•oiijiiiiuiicatioiis  on  behalf  of  the  ('oni]uiiiy.      fniiiians  case, 
(1894)  ;{  Ch.  272. 

But  a  coiupauy  will  not,  it  seems,  be  boiiud  b\  any  acceptance  ol'  a 
bill  of  exchange  unless  the  person  accepting  for  the  company  under 
sect.  47  of  the  Companies  Act,  1862  (Companies  Act,  1908,  s.  77), 
actually,  and  not  merely  ostensibly,  accepts.  Premier  Industrkd 
Bank.  Ltd.  v.  ./.  d  W .  Crabtree,  Ltd.,  ( 1909  i  1  K.  B.  lOG. 

And  a  cdmjiany  can.  ex  post  fdcto.  ratify  that  which  has  been  done  Ratification. , 
on  its  behalf  without  authority,  where  the  act  ratified  is  not  ultra 
oires  the  com])any.  Grout  v.  Switchback  Co.,  40  C.  D.  1.3.3;  Wilso)} 
V.  West  Hartlepool  Co.,  2  De  Ct.  .1.  &  S.  47.):  hvine  v.  Union  Bank 
of  Australid.  2  Apj).  Cas.  .3GG;  Lc^ndon  and  J\'eic  York  Investvient 
Corp.,   '  189.3  I    2  (  h.   8(;(i. 

.\  company  is  liable,  moreover,  not  <-»nly  in  respect  of  contracts  made  Torts, 
on  its  bcludf.  ])ut  in  resjiect  of  wrongs  committed  by  its  agents  in  the 
course  of  tiicir  employment,  and  for  the  benelil.  or  intended  benefit, 
of  the  comj)any.  The  ]»rinci|)le  embodied  in  llie  maxim.  Qui  sentif 
commodu)n  sent  ire  debet  ei  onus,  is  api>lied.  and  iIm*  b<xly  corporate  is 
licid  responsible  accordingly,  although  in  the  result  its  funds  may 
become  aj)j)lica])lo  to  purposes  not  specified  in  its  memorandum  of 
association,  e.g.,  ])ayment  of  damages  to  the  injured  ])arty,  without 
any  corresponding  benefit  to  the  company. 

Thu.s,  if  the  agi^nts  of  a  comj)any  are  guilty  of  n<>gligence,  that  Negligence. 
negli;^(MU'(?  ntay  be  imputed  to  tlM»  company,  and  (he  company  may  be 
held  liabli'  in  damages  (<»  those  who  are  injuicd  tiierebv.  Parnaby  v. 
Lanmsler  (anal,  11  Ad.  A:  E.  22."i:  Merxey  Jtorks  Board  v.  Cibbs. 
I..  R.  1  H.  L.  9.'{:  ])rovided,  that  is.  the  agent  is  iicting  within  the 
scope  of  his  authority,  the  onus  of  pr<»ving  which  lic^  on  the  plaintiff. 
Beard  v.  London  (ieneral  Omnibu.^  (  o.,  (  1900i  2  i).  B.  .>;}0;  Cooke 
V.  MidUind  (heal  Western  Bail.  i,f  Ireland,  (1909j  A.  C.  229;  Britisli 
Mutual  Bank  v.  (  harnu-ood  Forest  Bail.,  18  (,).   P..   I).  711. 

And  the  extent  of  the  company's  liability  is  iioi  limited  because  its 
constitution  limits  the  amount  of  its  expenditure,  (lullsworthy  v. 
Selby  Dam  (Ommissioners,  (1892'  i  i).  15.  .MM:  i'niled  Service  Co., 
('»  Ch.  212     a  case  as  to  the  loss  of  deposits!  socurities. 

The  agents,  not  the  comjtany,  have  in  fact  been  guilty  of  the  negli- 
gence; "for  a  bcKly  corporate  never  can  either  take  care,  or  neglect 
to  take  care,  except  through  its  servants."  Per  Blackburn,  .1.  (L.  R. 
1  Pi.  L.  J).  104'.  Nevertheless  the  company  i--  answerable  for  the 
negligence. 

So  where  a  company  is  formed  to  promote  other  conii)anies,  it  is 
resjjonsible  for  the  act«  and  omissions  of  its  directors  in  such  pro- 
motion. Per  Lindley,  M.  R.,  in  Lagunas  y Urate  (Jo.  v.  Ijarjunas 
Syndicate,  >  1899)  2  Ch.  392,  42.i. 

A  corporation  may  also  be  sued  for  a  trespass  committed  by  its  Trespass, 
agent  (Mound  v.  Monmouthshire  Canal  Co.,  4  M.  &  Gr.  452);  and  it 
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may  be  sued  for  wrono:ful  detention  of  o^oods  (Yarhorou(jh  v.  Hank 
of  Kngkoul  10  Ea.^t,  6),  and  for  wronfrful  disposition  of  plaintiU'w 
shares  (Bohut  Bail.  Co.,  L.  R.  3  Q.  B.  584),  although  in  fact  the 
agent  has  committed  the  wrong-.  Moreover,  althoufrh  doubts  on  the 
point  have  from  time  to  time  been  suggested,  it  seems  clear  that  a 
corporation  may  be  liable  to  an  action  for  intentional  acts  of  mis- 
feasance by  its  agents,  provided  such  acts  are  sufficiently  connected 
with  the  scope  and  object  of  the  company's  incorporation.  Thus,  in 
Whitfield  V.  South  Eastern  Bail.  Co.,  E.  B.  &  E.  121,  a  company  won 
lield  liable  for  a  malicious  libel:  and  Lord  Campbell  said:  "The 
o-round  on  which  it  is  contended  that  an  action  for  a  libel  cannot 
possibly  be  maintained  against  a  corporation  aggregate  fails.  .  .  . 
Considering  that  an  action  of  tort  and  tr.rsi)a-<s  will  lie  against  a 
corporation  aggregate,  and  tliat  an  indictment  may  be  i)ix^ferred 
ao-ainst  a  corporation  affurofiuto.  both  for  commission  and  omission, 
to  be  followed  up  by  fine,  though  not  by  imprisonment,  there  may  be 
great  difficulty  in  saying  that,  under  cortaia  circumstances,  express 
malice  may  not  be  imputed  to  and  proved  against  a  corporation." 
Although  the  servant  of  the  corporation  may  have  had  no  actual 
authority,  express  or  implied,  to  write  the  libel,  if  he  did  so  in  the 
course  of  an  employment  which  is  authorized,  the  corporation  is 
liable.  So  the  Privy  Council  held  in  Citizens  Life  As.suranre  Co.  v. 
Brown,  (1904)  A.  C.  423.  And  see  Nevill  v.  Fine  Art.<i  Insurance 
Co.,  Ltd.,  (1895)  2  Q.  B.  156.  And  in  Green  v.  London  Gen. 
Omnibus  Co.,  7  C.  B.  N.  S.  290.  it  was  held,  on  demurrer,  that  an 
action  would  lie  against  a  corporation  for  driving  its  omnibuses  so  as 
wrongfully  to  molest  the  plaintiff  in  the  use  of  the  highway.  And 
see  Lijnpus  v.  London  Gen.  Omnibus  Co..  1  H.  &  C.  52G;  explained 
in  Vickery  v.  Great  Eastern  Bail.  Co..  79  L.  T.  121. 

A  corporation  may  also  be  liable  f«ir  a  iniisaiicc.  Bapn-r  v.  London 
Tramways  Co.,  69  L.  T.  361. 

In  Edivards  v.  Midland  Bail.  (  <>..  6  g.  B.  D.  2S7.  Fry,  J., 
reviewed  the  authorities,  and  held  thai  a  company  was  liable  to  an 
action  for  malicious  prosecution.  And  this  was  followed  in  Corn  ford 
V.  Carlton  Bardc,  (1899)  1  Q.  B.  392:  affirmed,  (1900)  1  Q.  B.  22, 
the  point  being  conceded  at  the  l)ar.  See  al.^^o  Abralh  v.  G.  E.  Bail. 
Co.,  11  Ai^p.  Cas.  247. 

And  a  corporation  may  be  sued  for  assault .  Butler  v.  Main  he.'iter  d 
Sheffield  Ball.  21  Q.  B.  Div.  207:  Eastern  (  oanties  Bail.  v.  Broome, 
6  Ex.  314. 

Where  a  duly  is  imposed  by  statute  upon  a  company  in  such  a 
waA-  that  a  breach  of  the  duty  amounts  to  a  disobedience  of  the  law, 
then  if  there  is  nothing  in  the  statute  either  expressly  or  impliedly  to 
the  contrary  the  breach  of  the  statute  is  an  offence  which  can  be 
visited  upon  the  company  by  means  of  an  indictment.  The  Queen  v. 
Tyler,  (1891)  2  Q.  B.  588,  592. 
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In  Reg.  v.  Binningharn  (ind  Gloucester  Bail.  Co.,  .'5  Q.  B.  223. 
Battison,  J.,  iu  delivering-  the  judgment  of  the  Court,  said:  that  "on 
general  principles  ...  a  corporation  may  be  indicted  for  broach 
of  a  duty  imposed  upon  it  by  law,  though  not  for  a  felony  or  for 
crimes  involving  personal  violence,  as  for  riots  or  assaults."'  That 
was  a  ca.se  of  non-misfeasance;  but  the  same  doctrine  was  applied 
ill  eases  of  misfeasance.  In  Beg.  v.  Great  North  of  England  Bail. 
Co.,  2  Q.  B.  315,  where  Lord  Denman,  who  delivered  the  judgment 
of  the  Court,  said:  "The  argument  is  that  for  a  wrongful  act  a 
corporation  is  not  amenable  to  an  indictment,  though  for  a  wrongful 
omission  it  undoubtedly  is,  assuming  in  the  first  place  that  there  is 
a  plain  and  obvious  distinction  between  the  two  species  of  olfence. 
Xo  assumption  can  be  more  unfounded." 

In  Beg.  v.  Tyler,  supra,  it  was  held  that  a  proceeding  before  a  Breach  by 
magistrate  under  sect.  27  of  the  Com[)anios  Act,  1862  (now  sect.  26  gJJ^P^g^^J'^ 
{o)  of  the  Act  of  1908  I,  to  recover  penalties  for  default  in  forwarding  the  Act. 
a  list  of  its  members  to  the  Registrar  as  re([uired  by  sect.  26  of  the 
Act  of  1862  (now  sect.  26  of  the  Act  of  1908),  was  a  criminal 
proceeding,  and  accordingly  that  when;  the  Queen's  Bench  Division 
granted  a  rule  nisi  for  a  mandamus  directing  a  magistrate  to  hear 
and  determine  the  application  for  a  siinimuiis,  there  was  nt)  a|)peal, 
inasmuch  as  judgment  was  a  judgm.Mil  in  "a  criminal  cause  or 
matter"  wiliiin  .sect.  47  of  the  .Judicature  Act,  1873.  It  was  arg-ued 
ill  that  case  that  although  the  sect.  2(5  imposed  a  duty  on  the  com- 
pany, the  non-performance  of  that  duty  was  not  a  criminal  olfence 
l'\'  the  com[iany.  liut  tlie  Court  held  olherwi.se.  Bowen,  L.  .1.,  in 
tito  course  of  his  judgment,  said:  "It  would  indeed  be  a  remarkable 
\  iew  for  the  Legislature  to  take  that  the  obligation  iinpo<efl  upon 
a  company  was  of  such  a  nature  that  its  breach  ity  the  company  was 
not  an  olfence,  and  yet  that  a  dii-oelcjr  or  mauagt>r  of  the  company 
who  stood  by  and  acquie>^<'etl  in  the  breach  was  guil!y  of  an  ollence. 
Such  a  reading  of  tiie  st^itute  would  emanci[)ate  the  corporation  upon 
whom  llie  <luty  was  impo'^ed  from  the  position  of  ollender  and  would 
introduce  into  the  da.ss  of  olVenders  the  directors  and  managers  only 
who  stood  by  and  knowingly  ac(iuiesced.  I  cannot  think  that  that  is 
the  true  reading  of  the  sei-tions.  .  .  .  Therefore  a  breach  of  the 
I'rovisions  of  sect.  26  is  an  otfence,  and  it  is  none  the  less  an  oilence 
because  sect.  27  imposes  a  pecuniary  penalty  as  the  punishment 
for  the  oifence.  Sect.  27  gives  a  summary  remedy  either  in  addition  to, 
or  in  place  of,  an  elaborate  and  circuitous  one.  ...  If  it  is  an  offence 
for  the  company  to  fail  to  comply  with  the  requirements  of  sect.  26, 
then  the  ])roceeding  against  the  company  under  sect.  27  is  a  proceed- 
ing in  the  nature  of  a  criminal  cause  or  matter,  its  object  being  the 
punishment  of  an  offence.  That  appears  to  me  to  be  the  true 
meaning  of  the  section.  .  .  .  The  Act  says  that  a  company  shall  do 
certain  things,  and  a  company  which  neglects  to  do  those  things  is  a 
criminal  offender."'     Kay,  L.  J.,  in  the  course  of  his  judgment  said: 
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"  It  is  not  necessary  to  inquire  \vli<.viher  die  couiijauy  could  l)c  indu-tx^d 
for  the  non-feasance  under  this  Act  because  tlie  Act  meant  to  impose 
upon  tlio  company  a  positive  duty,  the  omission  to  perform  whicli 
would  be  in  the  nature  of  a  criminal  offence,  and  even  if  Die  remedy 
given  by  the  Act  is  the  only  remedy,  as  to  which  1  express  no 
opinion,  it  does  not  follow  that  the  omission  to  do  the  act  is  any 
the  less  a  criminal  omission  on  the  part  of  the  company."  Accord- 
ingly it  was  held  that  there  was  no  a])peal. 
aPraud.  Again,  a  corporation  may  be  held  liable  for  the  fraud  of  its  ageutti. 

"  Strictly  speaking,  a  corporation  cannot  of  itself  be  guilty  of  fraud. 
But  where  a  corporation  is  formed  for  the  purpose  of  carrying  on  a 
trading  or  other  speculation  for  profit,  .  .  .  ihese  obj(>cis  can  oidy  Ix' 
accomplished  by  the  agency  of  iiiili\i(bial-:  and  ilicre  can  Ix'  no  doulit 
that  if  the  agents  employed  conduct  th<>mselvos  fraudulenlly,  so  thai 
if  they  had  been  acting  for  private  em])loyers  the  jjcrsons  for  whom 
they  were  acting  woidd  have  been  all'et;t<'d  l)y  their  fraud,  ilu^  same 
princij)les  must  i)rcvail  when  the  princijnii  umUu-  whom  the  agent  acts 
is  a  cor])ora(ion."'  Per  Lord  Cranworth,  Ihnujer  v.  (r.  11'.  lui'd.  (  o.. 
-5  H.  L.  U.  86.  And  tlic  hiw  seems  to  be  the  sani<>  in  Scot  la  ml. 
Hockey  v.  Clydesdale  Hank,  ;}(i  So.  L.  R.   12t). 

In  Barivick  v.  English  Joinl  Stock  Banking  Co..  L.  R.  2  K.\.  li.V.t.  a 
-company  was  lield  liable  for  the  fraudulent  misrepresent^ition  of  its 
agent.  Willos,  .)..  in  delivering  the  judgment  of  the  E.xchetpn'r 
Chandler,  said:  "With  res])ect  to  the  question  whether  a  principal  is 
answerable  for  the  act  of  his  agent  in  the  course  of  his  master's  busi- 
ness, and  for  his  master's  benefit,  no  s.;jusible  distinction  can  be  draw  u 
between  the  case  of  fraud  and  the  case  of  any  other  wrong.  The 
general  rule  is,  that  the  master  is  answeralile  for  every  such  wrong  (jf 
the  servant  or  ag-ent  a.s  is  committe<l  in  the  course  of  liie  service  and 
for  the  master's  benefit,  though  no  express  command  or  privity  of  the 
master  be  proved.  That  prfnciple  is  acted  upon  every  day  in  I'un- 
ning-down  cases.  It  has  been  ai)i)lied  also  to  direct  trespass  to  goods, 
iis  in  the  case  of  holding  the  owners  oi  ships  liable  for  the  act  of 
niast(>rs  abroad  improi)erly  selling  the  cargo.  It  has  i)een  held 
applicable  to  actions  of  false  imprisonment  in  cases  where  oUicers  of 
railway  com])anies,  intrusted  with  the  execution  of  liye-laws  relating 
to  imprisonment,  and  intending  to  act  in  the  course  of  their  duty, 
improperly  imprison  ])ersons  who  are  supposed  to  come  within  the 
terms  of  the  bye-laws.  It  has  been  acted  upon  where  persons  em- 
ployed by  the  owners  of  boats  to  navigate  them,  and  to  take  fares, 
have  committed  an  infringement  of  a  ferry,  or  such  like  wrong.  In 
all  these  cases  it  may  be  said,  as  it  was  said  here,  that  tJie  master 
has  not  authorized  the  act.  It  is  true  he  has  not  authorized  the  par- 
ticular act,  but  he  has  put  the  agent  in  his  place  to  do  that  class 
of  acts,  and  he  must  be  answerable  for  the  manner  in  which  the  agent 
has  conducted  himself  in  doing  the  business  which  it  was  the  act  of 
his  master  to  place  him  in." 
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This  case  was  toUowod  by  the  Privy  Council  in  Mackaij  v.  Com- 
mercial Bank,  L.  R.  5  P.  C.  394;  and  in  Citizens'  Life  Ass.  Co. 
V.  Brotvn,  (1904)  A.  C.  423.  And  in  Houl<Isworth  v.  City  of  Glasgow 
lidti/x,  5  Apj).  Cas.  326,  Lord  Selborne  refen'od  with  approval  to 
the  principle  laid  down  by  Willos,  J.,  in  the  pa.ssag-e  cited  above,  and 
said:  "That  principle  received  full  recof^nition  from  this  House  in 
The  jS'alional  Exchange  Co.  v.  Drew,  2  Macq.  103;  and  }\ew  Bruns- 
tvick  Rail.  Co.  v.  Conyheare,  9  H.  L.  C.  711;  and  was  certainly  not 
meant  to  be  called  in  question  by  either  of  the  learned  Lords  who 
decided  Addie  v.  The  M'estern  Bank  of  Scotland,  L.  R.  1  II.  L.  Sc. 
145.  It  is  a  principle,  not  of  tlie  law  of  torts,  or  of  fraud  or  deceit, 
but  of  the  law  of  agency,  equally  a])plicable  wliether  the  agency  is  for 
a  corporation  (in  a  matter  within  tlie  scope  of  the  corporate  powers) 
or  for  an  individual;  and  tlu>  decisions  in  all  these  cases  proceeded, 
not  on  the  gTOund  of  any  imputation  of  vicarious  fraud  to  the  prin- 
cij)al,  but  l)ecau.se,ii.s  was  well  put  by  Mr.  Justice  Willos  in  Barwick's 
ruse  (L.  It.  2  Ex.  259),  with  respect  to  the  (|uestion  whether  a 
princij)al  is  answerable  for  the  act  of  his  agent  in  the  coarse  of  his 
master's  business,  no  sensible  distinction  can  be  drawn  between  the 
(!ase  of  fraud  and  tlu(  case  of  any  other  wrong.    " 

Thus  a  com])any  may  be  ]iai)le  for  misappro])riatioii  by  its  clerk. 
Trolt  V.  Aalional  Discount  (  o.,  17  T.  L.  R.  37. 

In  Addie  v.  Western  Bank  of  Scotland.  L.  H.  1  H.  I..  Sc.  145,  1G7, 
above  reforred  to.  Lord  Cranwortli  said:  "Corporate  l)ndies  maj'  be 
ma(k'  rcsponsibh?  for  tlie  frauds  of  (their]  agents  to  the  extent  to 
irhiih  the  companies  have  profited  from  tliese  frauds."  But  it  is 
submitted  that  this  dictum,  if  it  imports  that  the  liability  of  the 
corporation  is  limited  to  its  profit,  rests  on  no  satisfactory  principle, 
and  (aiiiiot  be  supp«)rt('<l.  The  corj)oration,  as  above  ai)pears,  is 
liable  by  virtue  of  the  law  of  agency.  Now,  the  liability  of  a 
priiiiipal  who  is  not  a  corporation  is  not  so  limited  to  the  amount 
of  his  profit.  \\  hy,  then,  should  a  distinction  be  diMwn  in  favour  of 
a  corporation':'  There  is  no  such  limit  where  a  coiporation  is  sued 
for  an  intentional  tivs|)a.>s  committed  by  its  agents  contrary  to  its 
express  instructiiins  i  Limpns\ .  London  General  Omnibus  Co.);  why, 
then,  should  there  be  a  limit  in  the  case  of  fraud?  In  IlouldsworUi 
V.  City  of  Clasgoir  Bank.  5  A  pp.  (as.  317,  329,  Lord  Sellxjrne  said 
that  the  words  in  italii--  mi;^lii  recpiii(!  'suinc  cnhirgement  or 
explanation." 

It  is,  however,  to  be  boi  nc  in  min<l  that  u  cor]joration  i.s  not  liable 

where  the  act  of  its  agent  is  for  his  own  benefit  and  not  that  of  the 

company  i  British  Mutual  (o.  v.  (  harnwood.  dc.  Rail.  Co.,  18  Q.  B. 

Div.  714  I ;  or  where  he  is  acting  outside  the  scope  of  his  authoi'ity 

(Baruett,  Iloares  dCo.  v.  South  London  Tramways  Co..  18  Q.  B.  D. 

815:  Beard  v.  London  Gen.  Omnibus  Co..  (1900;  2  Q.  B.  530:  Rubeii 

V.  (,t.  Fingall  Consolidated,  (  1906j  A.  C.  430). 

A  corporation  may  be  indicted  for  a  breach  of  duty  imposed  on  it  Indictable 

offences. 
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by  the  law,  vvhetiier  oi'  coniniissiou  or  oinis.sion,  tor  mi.sfeasuiKX'  or 
nonfeasance.  Eeg.  v.  Birmingham  Rail.  Co.,  3  Q.  B.  223;  Reg.  v. 
Great  North  of  England  Rail.  Co.,  9  Q.  B.  315;  Reg.  v.  Magor  of 
Liverpool,  3  East,  SG.  Aud  a  comijany  Avliich  omits  to  do  tliat  which 
the  law  requires  it  to  do  is  a  criminal  oirender.  Pci-  P>()won,  L.  J., 
Reg.  V.  Tgler,  d'c.  Co.,  (1891)  2  Q.  B.  588,  59G. 

A  corporation  may  be  guilty  of  laches,  and  bound  l)y  acquiescence 
{Krlanger  v.  New  Sombrei-o  Co.,  3  App.  Cas.  1218;  Metropolitan 
Bank  v.  Heiron,  5  Ex.  Div.  319;  London  Fimmcial  Askoc.  v.  Kelk, 
26  C.  D.  107;  NicoVs  case,  29  C.  D.  429),  except  in  respect  of  ultra 
vires  matters  (Ashburg,  dc.  Co.  v.  Riche,  L.  R.  7  H.  L.  653  i.  In 
matter  intra  vires  the  company  is  bound  by  the  consent  of  all  the 
members,  and  general  consent  may  be  inferred  where  a  course  of 
dealing-  is  pursued  which  was  within  the  knowledge  of  most  of  the 
members.  Felix  Hadleg  &  Co.  v.  Hadlcg  (1897),  77  L.  T.  13(); 
Phosphate  of  Lime  Co.  v.  Green.  L.  R.  7  C.  P.  43;  Evans  v. 
Smallcomhe,  L.  R.  3  H.  L.  249.  A  corporation,  though  it  luus  no  eyes 
of  its  own,  may  nevertheless  be  treat>ed  as  having  soon  what  it.s  agents 
might  see;  for  "although  it  may  not  have  eyes  and  scv  wliat  is 
going  on,  it  has  agents  who  can  see."  Crook  v.  (orporation  of 
Seaford,  G  Ch.  551;  Merseg  Docks  Co.  v.  Gibbs,  L.  R.  1  H.  L.  93; 
Baivden  v.  London,  Edinburgh  d  Glasgow  Co.,  (1892)  2  Q.  B.  534. 
It  must  be  credited,  too,  with  intelligence  and  with  understanding 
what  the  consequences  of  its  acts  will  be.  Merchants'  Banking 
Co.  V.  Phainix  Bessemer  Co.,  5  C.  D.  205,  217.  So,  too,  a  crorj)oratiou 
may  be  estopped  by  the  acts  of  its  agents,  e.g.,  where  it.s  directors 
issue  a  certificate  under  the  common  seal  stuting  untruly  that  A. 
is  the  holder  of  certain  paid-up  shares,  and  B.  acts  thereon;  as 
against  B.  the  company  is  estopped  from  saying  that  the  shares  are 
jiot  paid  up.  Burkinshaic  v.  Nicolls,  S  App.  Cas.  1004;  Mucdonuld, 
Sons  d:  Co.,  (1894)  1  Ch.  89.  For  other  cases  of  estoppel,  see  IJ(ihi4i 
Rail.  Co.,  L.  R.  3  Q.  B.  584;  Coventrg,  dr.  Co.  v.  G.  E.  Rail.  Co., 
11  Q,  B.  D.  77G;  Shaw  v.  Port  Philip  Gold  Co.,  13  (}.  B.  D.  103: 
Bloomenthal  v.  Ford.  (1897)  A.  C.  15(1:  Ituhini^on  v.  Monfgoincrg- 
shire  Brewery  Co.,  (1896)  2  Ch.  841. 

But  "it  is  quite  clear  that  a  company  canuiit  do  what  i<  beyond  its 
legal  powers  by  sinq)ly  going  into  Court  and  consenting  to  a  decree 
which  orders  that  the  thing  shall  be  done.  It  the  legality  of  the  act 
is  one  of  the  points  substantially  in  dispute,  that  may  b(>  a  fair 
subject  of  compromise  in  Court,  like  any  other  disputed  matter." 
Greut  North-West  Central  Raihray  v.  Chdrlebois.  (  1899  i  A.  C.  115, 
124  (P.  C). 

A  corporation  is  subject  to  the  general  rules  of  equity,  e.g.,  it  may 
be  held  to  be  a  trustee.  South  Llanharran  Co..  12  C.  D.  503.  It  may 
be  held  to  be  an  executor  de  son  tort.  Alt. -Gen.  v.  New  York 
Bretveries,  (1898)  1  Q.  B.  205;  affirmed  sub  nom.  New  York 
Bretveries  v.   Att.-Gen.,  (1899)  A.  C.  62.     It  is  liable  for  moneys 
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buiTowod  ultra  vires  hy  its  agents  to  the  extent  to  Avhicii  such  moneys 
have  been  applied  to  the  payment  of  iis  debts.  Baroness  Wenlocl^  v. 
River  Dee  Co..  19  Q.  B.  D.  I.j.j.  And  a  chaigo  on  its  assets,  whicJi 
is  ultra  vires  as  regards  part  of  the  money  advanced,  may  be  good 
us  regards  the  money  which  finds  its  way  to  tlie  hands  of  the  com- 
pany. Johnston  Foreign  Patents  Co.,  (1904)  2  Ch.  234.  It  may 
by  delay  lo.se  the  right  to  enforce  specific  performance  of  a  contract. 
Micol's  case,  29  C.  D.  420.  It  may  be  held  bound  in  equity  by 
a  parol  contract  in  relation  to  land  where  there  has  been  such  part 
[)erformance  as  would  take  the  case  out  of  the  Statute  of  Frauds  if 
natural  persons  were  parties  to  the  contract.  Wilson  v.  West  Hartle- 
pool Co.,  2  De  G.  J.  &  S.  475.  So,  too,  a  company  which  issues 
an  instrument  in  a  form  wliicJi  will  enable  the  holder  to  raise  money 
on  it  may  in  equity  be  precluded  from  setting  up  a  lien  as  against  . 
those  who  acton  the  irtstrument.  Merchant.^'  Banking  Co.  v.  I'ho'nix 
Besseyner  Co.,  5  0.  D.  205. 

The  property  of  a  comi)aiiy   may   he  taken  in  exeeulioii.  but  the    Fi.xecution. 
execution  creditor,  as  sucb.  can  only  reach  uncalled  capital- — which  is 
not    strictly    jirojiertif     \>\    means    of    a     winding-up.       See    Prec, 
Part  III.   -  • 

A  eompany  cannot  be  committed  to  prison  foi-  contempi  (ir  oliier- 
wise  (Re  Iloolej/,  79  L.  T.  70G»,  but  may  be  restrained  by  injunction 
lrf»m  continuing  tliat  wbich  is  a  cnntempt.  f'nuls  (J.  d'-  P.  i  v. 
Chadirirk.  (  1K94>    1  (  li.  .W;. 

Moreovi'r,  by  Ord.  .\UL  r.  3  i ,  it  i.~  |irii\iiie(|  ilial  an\  judgment 
'ir  order  against  a  cori)oration  wilfully  disobeyed  may  by  leave  of  the 
(Jourt  or  a  judge  be  enforce<l  by  WMpiestration  against  the  corporate 
proi)erty  or  i>y  attachment  against  the  directors  or  other  officers 
thereof,  or  by  writ  of  Keipiestratinn  ag-ainst  their  j)roperty:  but  an 
order  against  a  corporation  will  n<»(  be  onforeed  by  the  attachment  of 
a  director  nidess  he  has  bet'ii  personally  served  with  the  order. 
McKeoiru  \.  Joint  Stork  Instifute.  Limited,  80  L.  T.  (i41.  1899. 

A  corpcaation  raiinot  be  the  true  and  first  inventor  witliin  the  Patentee. 
Patents.  Designs  and  Trade  Marks  Acts,  188.'i  1888,  but  it  may 
apply,  in  conjunction  with  the  true  and  first  inventor,  for  a  patent 
(sect.  117  (li  of  the  Act  of  188.{i;  and  it  seems  that  in  the  case  of 
a  comnmnicafion  from  abroad  a  patent  may  be  gi-anted  to  a  corpora- 
tion alone,  if  in  this  country.     In  re  Caret,  6  Rep.  Pat.  Ca-s.  552. 

In  the  construction  of  Acts  of  Parliament  fpiestions  sometimes  arise  When  within 
as  to  whether  the  jnovlsions  thereof  ajiply  to  cor[)orations.  In  each  ^1''^^^^^^^ 
ease  the  answer  depends  on  the  terms  and  objects  of  the  statute. 
"There  can  be  no  doubt  that  the  word  'person'  may,  and  I  should 
be  dLsposed  myself  to  say  prinut  faci/'doo^.  in  a  |)ul)lic  statute,  include 
a  person  in  law.  that  is,  a  corporation,  as  well  as  a  natural  person; 
but  although  that  is  a  sense  which  the  word  will  bear  in  law.  and 
uhiih,  as  I  said,  perhaps  ought  to  be  attributed  to  it  in  the  construc- 
tion of  a  statute,  uidesv  there  shuidd  be  any  reason  for  a  cojitrary 
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constructioxi,  it  is  never  1-u  be  loigotteii  ihat,  in  its  popular  sen.su  and 
ordinary  use,  it  does  not  extend  so  far.  Statutes,  like  other  docu- 
ments, are  constantly  conceived  according-  to  the  ])0))ular  use  of 
langiiage;  and  it  is  certain  that  this  word  is  often  used  in  statutes 
in  a  sense  in  which  it  cannot  be  intended  to  extend  to  a  rorjjoration."' 
Per  Lord  Selborne,  f  .,  Phdrn/iireufica}  Society  v.  LidkIoii  and  Pro- 
vinckd  Supply  Association,  ")  App.  Cas.  p.  8(jl,  and  Hirst  v.  West 
Riding,  &c.  Co.,  (1901)  2  K.  B.  560;  and  sect.  1!»  of  the  Interpreta- 
tion Act,  1889  {^52  &  53  Vict.  c.  63),  now  g-ivcs  siaitiiory  ollect  to 
the  above  dictum  of  Lord  Selborne  by  ])roviding  that  in  this  Act, 
and  in  every  Act  passed  after  the  coniraenc-ement  of  this  Act,  the 
expre.ssion  "  ])erson '  shall,  unless  the  contrary  intention  appears, 
include  any  body  of  persons,  corporate  or  unincorporate."  But  the 
nature  of  the  punishment— e.r/..  whipping-  may  impliedly  exclude 
a  corporation.     Hawkex.  liulton,  (19U9)  2  K .  B.  93. 

In  Standard  Manufacturinrf  Co.,  i  1891  i  1  (  h.  (127,  the  Court  uf 
Appeal  was  of  opinion  that  the  Bills  of  Sale  Act.  1878,  did  not  ap])ly 
to  companies  under  the  Act  (;f  1862.  .-Vnd  .see  ICuJiards  v.  Kidder- 
minster Overseers,  (1896i  2  (  h.  212. 

The  Deeds  of  Arrang-emen)  .\ct,  1887,  <locs  not  apply  to  arrange- 
ments by  limited  companies.     Hileijs,  Limited,  (1903;  2  Ch.  590. 

A  corporation  cannot  be  treasurer  of  a  friendly  society  within  the 
meaning-  of  the  Friendly  Societies  Act.  1875.  West  of  Enfjlatxl 
Bank,  11  C.  D.  768.  Or  a  conimon  informer,  unless  expressly 
authorized.    Guardians  of  St.  Leonardsx.  Franklin,  3  C.  P.  D.  377. 

Nor  can  it  in  its  corporate  name  carry  on  the  business  of  pawn- 
broking.     In  ])ractice  the  licences  and  pledge  tickets  are  in  the  names 
of  the  directors.    Per  North.  J.,  in  Atlcnhnroniih  v.  .laij.  I  \  'W  L.  H 
365,  affirmed  Ibid.  439. 

A  comj)any  has  been  held  lo  be  a  "  person  '  under  the  Sale  t)f  Fond 
and  Drugs  Act,  1873.  Pearks,  Gunsfon  if  Tee  v.  Ward,  il902) 
2  K.  B.  1.  And  under  Dentists  Act.  1878.  see  Aff-Gen.  v.  Georr/e 
Smith,  Limited,  (1909)  2  Ch.  534. 

And  a  corporation  has  been  held  to  be  a  j)ei-.>oii  within  sect.  (>  of 
Lord  Tenterdeu's  Act  (9  Geo.  4.  c.  14  i,  and  therefore  not  liable  for  a 
misrepresentation  as  to  credit  made  by  its  agent.  Hirst  v.  We.<;f 
Riding  Union  Banking  Co.,  (  1901)  2  K.  B.  560. 

A  company  may  be  a  "'respectable  and  responsible  "   person  witliin 
a  lease.    Willmott  v.  London  Road  Car  Co.,  (1910)  1  Ch.  754. 
Appearance  A  company  can  only  "appear"  by  solicitor.     Re  London  County 

by  company.     Council  ami  London  Tramways,  13  T.  L.  R.  254;  An.  Pr..  p.  116. 

On  the  other  hand,  a  company  cannot  appear  or  plead  by  attorney 
at  Courts  of  Oj'er  and  Terminer,  gaol  delivery,  or  sessions  of  the 
peace;  for  no  one  can  appear  by  attorney  to  indictment  at  such 
Courts.  Reg.  v.  Birmingham  and  Gloucester  Rail.  Co.,  9  Car.  &  P. 
469.  But  it  is  otherwise  in  the  King's  Bench  Division,  and  perhaps 
at  the  Central  Criminal  Court. 
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Membership. 

Having'  tliu«  brioHy  discussed  tlie  powers  and  duties  of  a  company  Membership. 
in  its  corporate  capacity,  it  may  now  be  convenient  to  say  a  few  words 
about  the  membei-s  of  the  company — how  they  become  members,  wliat 
is  their  relation  to  the  company,  and  how  they  cease  to  be  members — 
uitJi  special  itd'erence  to  a  company  limited  by  shares. 

And  first,  who  may  become  members? 

Any  seven,  or,  in  the  case  of  a  private  company,  two  or  more, 
jiersons  may  subscribe  the  memorandum  of  association.  Sect.  2  of 
the  Act  of  I'JUH.     And  sect.  24  jjrovides  that:  — 

"  The  subscribers  of  the  memorandum  of  association  of  any  company  under  Who  are 
this  Act  sliall  be  deemed  to  have  agreed  to  become  members  of  the  company  members, 
whose  memorandum  they  have  subscribed,  and  upon  the  registration  of  the 
iom[)any  shall  be  entered  as  members  on  the  register  of  members  hereinafter 
mentioned  [sect.  25,  see  Infra,  p.  53J,  and  every  other  person  who  has  agreed 
to  become  a  memi)er  of  a  company  under  this  .Vet,  and  whose  name  is  entered 
on  the  register  of  members,  shall  be  deemed  to  be  a  member  of  the  company." 

TJius.  as  rcg~.irds  sul)scribv'r>,  "any  peison  nuiy  subscribe.  There 
i>  iKi  liiuitatidii:  no  restriction.  Indeed,  the  word  '"any"  excludes 
limitation  or  (pialilicixtion,  per  P^ry,  J..  Tim:k  v.  Dates,  13  Q.  B.  D. 
843,  851.  A(c(jrdin<jly,  not  only  may  any  subject  of  His  Majesty 
subscribe,  but  aliiMis  also  may  subscribe  [Princes.s  of  Reuss  v.  Bos 
1871  I,  L.  R.  o  il.  L.  170;,  in  which  cas(«  all  the  seven  subscribers 
were  aliens.  And  it  has  even  been  held  that  an  infant  comes  wilJiLn 
the  words  "any  j)ersou  "  ^  [xixon  d  Co.,  (  181tii  i  i>  (h.  .").■■),");,  and  may 
be  one  of  the  .seven  subscribers.  A  Jirm  as  such  is  not  a  "person." 
The  individual  partiu'rs,  or  some  duly  authorized  ag-ent  on  their 
behalf,  must  subscribe.  This  was  <leri(led  in  \'(if/liano  Anthracite 
Co.,  7'J  L.  J.  C'h.  739,  and  (lit  10)  \\ .  N.  187.  See,  however, 
Weikersliehn's  case  (  1872i.  8  Ch.  831,  in  which  the  Court  of  Appeal 
held  the  firm  name  t.<)  Ik-  a  sufficient  desci-iption  of  the  members  on 
the  register. 

As  regards  nun-subscribers,  the  words  of  sect.  24  of  the  Act  are 
nearly  as  wide,  for  they  comprise  'every  othei-  person  who  has 
agreed  to  become  a  member  "  and  is  registered  as  such. 

Looking  to  the  generality  of  these  words,  it  is  well  settled  that  Who  may 
any  person  not  under  disability  may  become  a  member;  that  a 
married  woman  may  take  shares  \  Leeds  Banking  Co.,  3  Eq.  781; 
Married  Women's  Property  Act.  1893,  s.  1  i;  that  a  company  having: 
power  io  take  shares  may  become  a  member  yBarnecVs  Banking  Co., 
3  Ch.  112);  and  that  an  infant  may  become  a  member,  subject, 
however,  to  the  rig-ht  to  repudiate  tlie  sliares  when  he  attains 
majority  [Capper's  case.  3  Ch.  458:  Pugli  and  Sharnians  case,  13 
Eq.  5G6):  and  of  course  an  alien  or  a  bankrupt  may  become  a 
member. 
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How  a  Person  may  become  a  Member. 

Sect.  24  deals,  it  will  bo  observed,  with  two  classes:  — 
Subscribers.  (1)   Those  persons  who  have  subscrihrd  the  compauy's  nicuio- 

randum  of  association. 
Others.  (2)  Those  persons  who  liave  ag-reed  to  he  meinhers,  and  wliose 

names  arc  entered  in  the  reg^istor. 
These  and  these  only  can  strictly  be  (>alled  members  in  the  sense  of 
having-  ac([nired  the  full  sUilns  «.f  )nend)ersliii).     Mrol'.s  case  (1^^-*  '» 
29  Ch.  D.  421. 

A  person  may,  therefore,  become  a  niemhcr  or  ^Imrcliolder  in  any 
of  the  following- ways:  — 

(1)  By  subscribing   tlie   nieniorandiim    of    association    before    its 

reg-istration. 

(2)  By  agToeing-  with  the  company  to  take  a  share  (jr  shares,  and 

being-  entered  on  the  register  of  members. 

(3)  Bv  taking  a  transfer  of  a  share  or  siiares,  and  being  entered  on 

Ihe  register  of  members. 

(4)  By    regislralion    on    succession    f(j    a    deceased    or    l)a)iknipl 

member. 
{o)   By  allowing-  his  name  to  be  on  the  register  of  members  or 
otherwise  holding-  himself  out  or  allowing  him.self  to  be 
held  out  as  a  member.     See  infra,  pp.  5.3,  .3(3,  72. 
Premising-  thus  much,  let  us  proceed  to  analy.sc  a  little  more  closely 
the  conditions  creating  the  status  of  meinbershi]):  an<l  lirst  of  persons 
subscribing  Ihe  memorandum. 


Subsivibers  to 

menit)r:in- 

dum. 


Subscribers  to  the  Memorandum. 

Every  subscriber  to  the  memorandum  becomes  a  shareholder  ipso 
facto  on  the  incorporation  of  the  company,  and  liable  as  the  holder  of 
whatever  number  of  shares  he  has  subscribed  for.  The  2Jrd  section 
of  the  Act  of  18G2  (now  raplaced  by  sect.  24  of  the  new  Act),  Jis 
Bowen,  L.  J.,  pointed  out  (Nicol's  case,  29  C.  D.  447),  deliues  the 
status  of  a  subscriber  of  the  memorandum  of  association  in  a  di'Jerent 
Avay  from  the  position  of  other  persons  who  a^-ee  to  become  mem- 
bers. "It  is  plain."  said  Lord  Cairns  in  Evans'  case  (18o7^,  L.  R. 
2  Oh.  420,  "that  the  original  subscribers  are  by  the  Act  of  Par- 
liament deemed  to  have  taken  the  shares  set  oppo  ite  their  names — 
the  object  being  that  the  public  might  rest  with  confidence  on  the 
subscribers  of  the  memorandum  becoming  membez's  of  the  company." 
And  see  Migottis  case,  4  Eq.  238.  In  the  case  of  the  subscribers 
of  the  memorandum,  therefore,  no  allotment  is  necessary  {London 
and  Frovincial  Co.,  5  C.  D.  525  i ;  no  entry  on  the  register  of  mendjers 
is   necessary.      NicoVs  case,  supra;   Alexander  \.    Automatic  Co., 
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(19UU)  '2  Ch.  63.  Aud  the  shares  subscribed  for  are  to  be  regarded 
as  issued  on  the  issue  of  the  certificate  of  incorporatiou.  Dalton  Timc 
Loclc  Co.  V.  Dallon,  GO  L.  T.  704  (0.  A.).  The  subscriber  is  bound 
to  take  the  shares  from  the  company,  and  to  pay  for  them -i.e.,  as 
and  when  calls  are  made  on  him.  Alexander  v.  Automatic  Co.. 
mpra.  He  cannot  satisfy  this  obligation  by  taking  a  transfer  of 
fully  paid  shares  from  another  member;  the  only  way  ho  can  possibly 
escape  liability  is  by  showing  that  all  the  shares  have  been  alh^ttod  tu 
others.  Macklei/'s  mse,  1  Ch.  D.  247;  Evam'  rase,  .supra.  See  also 
Esparto  Trading  Co.,  12  C.  D.  191,  where  a  subscriber  who  had 
uot  been  placed  on  the  register  was  nevertheless  held  liable  lor  the 
shares  he  had  subscribed  for  after  a  lapse  of  nine  years.  In  Arfji/le, 
dc.  Co..   ')4  L.  T.  237,  liability  was  enforced  after  a  ]a])se  of  four 

years. 

Nor  can  a  subscriber  repudiate  the  shares  he  subscribwl  lor  on  thj' 
ground  uf  misrepresentation.    Lord  Lurfjan's  case,  ('1902)  1  Ch.  707. 

But  where  the  sul)scriber  showed  that  his  ^subscription  was  intended 
to  be  on  Ixdialf  of  iiis  firm,  and  the  shares  were  tillotred  to  the  firm,  i1 
wa.s   licld    that    he   had   disr-hargtnl    ]u<  obligation.      J),n,xfn's  ras,-. 

(1894.)  3  Ch.  473. 

A.-^  to  the  subscriber's  liability  tn  pay.  see  iujra,  p.  •")«. 

Other  Members. 

To  come  u<-M  to  tlie  .second  class  ui  persons  dealt  with  by  sect.  24-    Odier^^^ 
every  other  person  wlio  has  agreed  to  become  a  member  of  a  company  "^•-^'" 
under  this  Act  and  whose  name  iscniored  on  th(!  register  of  members. 

Here  the  section  contemplates  two  thiiig-s:- ,  Ij  an  agreement: 
(2)  entry  on  the  regisU'r.  An  agreement  alone  does  not  create  the 
status  of  membership.  It  is  a  condition  preced.Mil  to  acquiring  such 
status  of  memb(>rship  that  the  .shareliolder's  name  should  also  bc 
entcred  on  the  register.  Per  Fry,  T..  J.,  A/coZ'.s  ease,  29  C.  I).  421. 
see  further,  injra,  p.  72. 

The  Agreement  to  take  Shares, 

There  is  no  diflerence,  as  Chitty,  J.,  said  in  ^koVs  case,  29  C.  D.  -^^^-^^^^^'^ 
421,  between  a  contract  to  take  shares  and  any  other  contract.  A 
formal  agre<>ment  is  not  necessary.  If,  in  substance,  an  agreement 
is  made,  the  form  is  not  material.  Ritsos  case  (1877),  4  Ch.  D.  782. 
To  constitute  a  binding  contract  to  take  shares  in  a  company,  when 
such  contract  is  constituted,  as  it  usually  is,  by  application  and 
allotment,  thei-e  must  be  an  application  by  the  intending  shareholder, 
an  allotment  bv  the  directors  of  the  company  of  the  shares  applied 
for  and  a  communication  by  the  directors  to  the  applicant  of  the  fact 
of  such  allotment  having  been  made.  Scottish  Petroleum  Co.,  23 
C.  D.  430. 
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Application  for  Shares. 

Au  applicatiou  for  shares  is  usuallv  hukIc  in  writing- sij^ued  by  the 
applicant,  but  au  applicatiou  by  word  of  mouth  will  do.  Ex  parte 
Bloxam,  33  Beav.  o29a;  Levitas  ccuse.  L.  R.  3  C'h.  3G.  An  applic-a- 
tion  is  an  offer  by  the  applicant  and.  like  any  other  offer,  it  may  be 
withdrawn  at  any  time  before  acee])taii(e  is  notified  to  the  applicant, 
or,  if  the  acceptance  is  by  post,  at  any  time  before  tlio  letter  of 
acceptance  is  posted  {Hebh's  case.  4  E(|.  9:  Dunlop  v.  Hujijins,  1 
H.  L.  C.  381;  HentJwni  v.  Fraser,  (1892)  2  Ch.  27),  i.e.,  in  the 
usual  way  (London  d  Northern  Bank.  i;i900)  1  Ch.  220j.  With- 
drawal may  be  by  word  of  mouth.  Truman  a  case,  (;i894 )  2  Ch.  272. 
Withdrawal  by  post  is  not  effective  iiukv><s  ii  reaches  the  company 
before  notice  of  allotment  is  posted.  liiirne  v.  \nn  Tienhoven.  5 
C.   P.    D.  344. 

The  rule  Qui  facif  per  aliuni  facit  per  .se  api)lies  to  a  contract  to 
take  shares,  and,  accordingly,  A.  can  authori/e  B.  to  apply  for  shares 
on  A.'s  behalf,  and,  if  shares  are  aUotted  to  .A.,  he  becomes  a  mem- 
ber. Barrett's  case.  4  De  G.  J.  (t  S.  4l(;;  Jlannan'.s  Empress,  dc. 
Co.,  (1890)  2  Ch.  643;  Hindleij's  rase.  (  l«9<h  2  Cli.  121.  And  it  is 
not  essential  that  tlie  agent  should  have  actual  autliority:  it  is 
sufficient  if  he  is  held  out  as  having  authority.  Thus,  where  A,  gives 
B.  au  open  letter  authorizing-  him  to  apply,  and  gives  Iiim  private 
iustriictions  limiting-  the  authority,  and  B.  api)lies  showing  his 
authority  but  concealing  the  private  instructions.  .A.  is  bound,  tJiough 
the  application  is  in  contravention  of  tin-  jtrivate  instructions.  Henry 
Bentlen  d  Co.,  69  L.  T.  204.     See  p.  292,  infra. 

IJ  A.  applies  for  shares  in  a  fictitious  name  and  i'^  allotted  some,  he 
will  1)0  held  liable  as  a  membiT  in  resixM-t  ilu'reof.  and  his  real  name 
may  be  entered  on  the  register.  Bate's  case,  13  E<j.  oGG.  ^\  here  au 
application  is  sent  in  the  name  of  another  not  sui  juris  (c  fj.,  an 
infant  son)  it  has  been  held  that  the  case  is  the  same  as  if  the 
application  were  sent  in  a  false  or  fictitious  name.  The  transaction 
is  a  fahula  acta,  and  the  applicant  himself  may  be  put  on  the  list  of 
contributories  (Pugh  and  SJiar man's  case,  13  Eq.  366;  Richardson's 
ca^e,  19  Ecj.  588;  G.  H.  Levitas  case.  L.  R.  o  Ch.  489;  Savigni/'s 
case,  W.  N.  (1899)  1);  but,  to  constitute  liability  in  such  a  case, 
there  must  be  a  contract,  and  there  can  be  no  contract  where  there  is 
no  intention  of  contracting-,  e.g.,  where  there  is  a  mistake  on  the 
applicant's  part  as  to  the  company's  identity.  International  Society 
of  Auctioneers,  Baillies  case,  (1898)  1  Ch.  IKi.  And  see  Coventry's 
case,  Britannia  Fire  Association,  (1891;  1  Ch.  2U2  (C.  A.). 

So  Avhere  a  director  without  autliority  applied  in  the  name  of  a 
third  part}'  who  was  sui  juris,  and  allotment  was  made  to  such  third 
party,  it  was  held  that  the  director  could  uot  be  made  liable  as  a 
contributory.     So.  too,  where  the  applicant  makes  a  mistake  as  to  the 
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company,  there  is  no  contrac;t.     See  Cuvdi/  v.  TAndsay,  3  App.  Cas, 
450;   BailHe's  case.  (1898)  1  Ch.  110. 

Allotment. 

Acceptance  of  an  application  for  shares  is  ordinarily  evidenced  by 
what  is  termed  "allotment." 

"What  is  termed  'allotment."  "  said  Chitty,  L.  J.,  "is  generally 
neither  more  nor  less  than  the  acceptance  by  the  company  of  the 
offer  to  take  shares.  To  take  the  common  case,  the  offer  is  to  take  a 
certain  number  of  shares,  or  such  a  less  number  of  shares  as  may  be 
allotted.  That  offer  is  accepted  by  the  allotment  either  of  the  total 
number  mentioned  in  the  offer,  or  a  less  number,  to  be  taken  by  the- 
per.son  who  made  the  offer.  This  constitutes  a  binding  contract  to 
take  that  number  according  to  the  offer  and  acceptance.  To  my  mind 
there  is  no  magic  whatever  in  the  t^rni  '  allotment '  as  used  in  these 
circumstances.  It  is  said  that  the  allotment  is  an  appropriation  of 
a  specific  number  of  shares.  It  is  an  appropriation,  not  of  specific 
shares,  but  of  a  ct^rtain  number  of  shai-^s.  It  does  not,  however^ 
iiiako  the  person  who  has  thus  agreed  to  take  the  shares  a  member 
from  that  moment;  all  that  it  does  is  simply  this — it  constitutes  a 
binding  contract  under  which  the  company  is  bound  to  make  a  com- 
plete allotment  of  the  specilicd  number  of  shares,  and  under  which 
the  person  who  has  made  the  offer  aiul  is  now  bound  by  the  acceptance 
is  bound  to  take  that  particular  number  of  shares.  In  most  cases  the 
act  of  placing  the  j^erson  who  has  agi-eed  to  become  a  member  on  the 
I'cgister  is  a  mere  matter  of  form,  and  may  be  described  as  a  mere 
ministerial  act;  but  it  apjjcars  to  me  that  in  point  of  law  all  that  is 
done  by  the  pi"Oces.s  I  have  just  indicated,  and  all  that  was  done  in 
this  case,  was  to  make  a  complete  and  hiiiding  contract."  NicoVs 
rasr,  29  C.  D.  421,  426. 

This,  no  doubt,  is  perfectix  sihukI;  nevertheless  the  term  "allof- 
iiicut  "  is  not,  in  common  ]»arlanc<',  «)nfined  to  an  appropriation  in 
r(>s[)ouse  to  an  application.  It  is  sometimes  u>ed  where  the  company, 
without  any  preceding  application  [e.g.,  upon  an  increase  of  capital), 
allots  shares  on  specified  terms  in  the  expectation  that  they  will  be 
accepted.  See  Bouch  v.  Sirroule.  12  App.  Cas.  385;  Malam  v. 
IlitcJiens,  (1894)  3  Ch.  582.  in  such  ca.ses  the  allotment  is  an  offer, 
not  an  acceptancx^. 

li  may  be  u.sefui  here  to  refer  to  what  wtus  said  by  Stirling,  J., 
in  Spitzel  v.  Chinese  Corporatlwi,  Limited,  80  L.  T.  351  (1899). 
"  In  the  first  place,"  said  the  learned  judge,  "  I  have  to  consider  what 
meaning  is  to  be  attached  to  these  woixls  'allotment  and  issue.' 
First  of  all,  what  is  an  allotment  of  shares?  Broadly  speaking,  it  i& 
an  appropriation  by  the  directoi-s  or  the  managing  body  of  the  com- 
jKuiy  of  shares  to  a  particular  ijerson.  The  legal  effect  of  the  appro- 
priation depends    on  circumstances.      Thus  it  may  be  an  offer  of 
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shares  to  tlio  allotk^o,  or  it  may  ho  an  acceptance  of  un  iipplicatioii 
for  .shartvs  by  tlu>  allotloo;  !)iit  of  itself  an  allotment  does  not  necefi- 
sarily  create  the  status  of  membershi]).  The  allotment  may  be,  and 
])robably  generally  i.s  (where  it  is  an  oiler),  such  as  to  i^ive  a  titk- 
to  the  .shares  the  moment  the  allottee  communicatos  his  acceptance 
of  it  to  the  company,  Avhose  directors  make  tlio  allotment;  but  it 
seems  to  me  tliat  the  allotment  may  bo  subject  to  a  condition,  as, 
for  example,  that  the  allottee  should  not  only  communicate  accei)t- 
ance,  but  perform  .some  other  act,  such  as  payment  of  a  .<um  of 
money.  In  other  words,  I  think  that  a  company  may  offer  specifie<l 
shares  to  A.  B.  on  the  terms  that  the  title  of  A.  B.  should  not  arise 
until  he  had  paid  a  sum  of  money  to  the  company,  and  this  being- 
so,  a  contract  may  provide,  as  I  think,  iliat  allotment  shall  be  subject 
to  conditions.  Again,  the  word  'issue'  is  one  which  liius  iKjt  any 
very  definite  legal  import  with  reference  to  shares,"  <kr. 

But  ujile-ss  otlicrwise  expressed,  the  leiiu  'alldtmenl  "  in  llic 
following-  pages  means  allotment  in  response  to  an  .ipplicaiion ;  tliat 
i.s  to  .say,  the  acceptance  by  the  company  of  an  oiler. 

For  an  example  of  the  shareholdei's  ijisi  (•.imiiiunication  with  ilic 
company  being'  an  acc(^])tance  and  not  an  oiler,  .^ee  liroini  nud 
Tuckers  cases,  41  L.  -1.  Tli.  l.')7.  and  innipare  Wdlhirr's  msi'.  i  l<l(tOi 
2Ch.  671. 

To  be  effective,  an  acce])tance  of  an  ap])lication  for  shares  must  i)e 
unconditional.  If  it  introduces  a  new  term  (e.g..  -says  that  the  shares 
must  be  paid  up  at  once  under  penalty  of  forfeiture ),  it  is  not  a  good 
acceptance,  and  is  to  be  regarded  as  a  new  oiler  made  by  the  com])any 
which  will  not  result  in  a  contract  unless  accepted  by  ihe  applicant. 
Leeds  Banlcing  Co..  2  Dr.  &  Sm.  41.1;  Atfdinell's  case,  1  J]<|.  i'2.'); 
Jackson  v.  Turquaud,  L.  R.  4  H.  L.  ,'505. 

To  constitute  a  valid  allotment  there  mu.st  prima  facie  be  a  duly 
constituted  board  of  directors.  Homer  District  Gold  Mines,  39  C.  D. 
o46;  Haijcraft  Gold  Beductiou  and  Mining  Co.,  (1900)  2  Ch.  ;};'.2. 
But  the  rule  in  Royal  British  Bank  v.  Turquund,  infra,  p.  79,  may 
sometimes  render  an  allotment  by  an  irregular  board  effective,  and 
the  rule  is  now  supplemented  by  sect.  74  of  the  Act  of  1908,  provid- 
ing that  acts  of  a  director  or  manager  shall  be  valid  notwitlistanding: 
any  defect  that  may  afterwards  be  discovered  in  his  appointment 
or  qualification.  Most  eom])anies'  articles  contain  a  similar  pro- 
vision for  curing  defects  or  irregularities:  conf.  Table  A,  Art.  94. 
An  allotment  by  a  board  irregularly  constituted  may  be  subsequently 
ratified  by  a  regular  board.  Portuguese  Consolidated  Coffee,  42 
C.  D.  160.  A  director  who  has  joined  in  an  allotment  to  himself  will 
be  estopped  from  alleging  the  invalidity  of  the  allotment.  York 
Tramicaijs  Co.  \.  ^YiUou•s  (1882),  8  Q.  B.  D.  685. 
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When  first  Allotment  may  be  made. 

iu  the  ca.^jc  oi'  a  private  cuuipauy  allotment  Juaj  be  made  imm(>-   Restrictions 
diately  alter  registration  of  the  company  or  at  any  subsecpioni  time,   oftered  to 
In  all  other  eases  the  first  allotment  is  by  sect.  85  ol'  the  Act  post-  public, 
poned   till  certain   conditions  are   complied    with   by   the   company. 
See  supra,  p.  9  et  seq. 

Moreover,  l)y  sect.  8G  ( replaciuj;-  sect.  •)  ot  tlie  Companies  Act,  Effect  of 
1900)  it  is  j)rovided  that  an  aUotment  made  by  a  company  to  an  ;i]iotmen\ 
applicant  in  contravention  ol'  the  last  foiegoing'  section  shall  be 
voidable  at  the  instance  of  tlie  applicant  Avithiii  on(!  jnonth  alter  the 
lioldijig-  of  tiie  statutory  meotinf^  .  iitfni.  p.  (389  i  of  the  company  and 
not  later,  and  shall  be  so  voidable  notwithstandinji'  tliat  the  company 
i.s  in  coni-se  of  beings  wound  u]).     See  also  supra.  ]i)).  IG,  17. 


Notice  of  Allotment. 

'1  think,"  said   Lord  (aims  in   J'clhdt'.s  <-a.sc,   L.    R.  2  Ch.   .")27,  Notice  of 

.1.1  •     I-    •  1      I  1-        1-  1  •  .1  allotment, 

tlial    uliero  an  individual  api)lies  loi-  sliares  in  a  company,  there 

l»cin<4-  no  ubliy;ation  to  let  him  have  any,  there  must  be  a  response 
by  tlie  company,  othor\vis(>  (hero  is  no  contract  ";  and  this  statement 
of  the  law  has  always  been  accepted.  The  <(>mnMiiucation  of  the 
accejitance  need  not  necessarily  be  formal  or  in  wiitino-,  but  it  must 
bo  couimunicatod  in  some  way,  whether  by  writinj^-  or  verbally,  or 
liy  conduct.  Gunn's  case,  L.  R.  H  Cli.  40.  Prima  facie,  notice  of 
allotment  must  bo  given  to  the  applicant  or  to  his  agent  duly  autho- 
rized to  receive  notice  of  allotment  i  Levitas  rase,  i)  Ch.  489;  De 
Ro-saz'.s  rase,  21  L.  T.  lOi;  for  an  ag<Mit  to  upphi  foj-  shares  has  no 
implied  authority  to  receive  notice  of  allotment.  Jfohiusons  case, 
4  (Jh.  :VM):  Wallis'  case,  L.  R.  4  Cii.  ;i2;>,  n. 

If,  Jiowevor,  A.,  in  applying,  says,  "  CJivo  notice  of  alhjtment  to  B.," 
and  notice  is  so  given,  that  is  sullicient  (iJe  liosaz's  case  0889;,  21 
]..  T.  Hh;  and  so,  too,  an  apjilicant  may  waive  notice  of  allotment. 
(  arlill  V.  Carbolic,  dc.  Co.,  (  189:5 1  1  (^.  B.  2.-)(;. 

There  are  other  cases  also  in  which  notice  u\  alloiment  is  not 
necessary  to  compleie  the  cimtract,  e.fj.,  where,  by  vijtuc  of  some 
agreement  u])on  reconstruction  or  amalgamation,  the  company  is 
under  an  obligation  to  allot  the  shares,  and  a  person,  entitled  to  an 
allotment  in  response  to  a  circular  calling  on  him  t(»  come  in,  claims 
allotment  of  his  shares.  In  such  case  notice  of  allotment  may  not 
be  necessary  {^Gunn's  case,  L.  R.  8  Ch.  40;,  unless,  indeed,  the 
circular  shows  that  the  offer  is  intended  to  invite  application,  not 
acceptance  {Wallace's  case,  (1900^  2  Ch.  671).  However,  in  any 
case  in  which  the  company,  by  letter  or  otherwise,  in  effect  offers 
a  specified  number  of  shares  to  a  person,  and  he  Avrites  back  accept- 
ino-  theiM.  no  further  no'.ico  of  allotment  is  nece.'5sn''v. 
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Allotment  with  uotice  after  iaeoiporuiiou,  in  rospoiisc  u>  an  appli- 
cation before  incorporation,  is  sufficient  to  constitute  a  coun)leto  con- 
tract (Downes  v.  Ship,  L.  E.  3  H.  L.  343;  Lorraine's  case,  2  Ch. 
412),  for  in  such  a  case  the  application  operates  as  a  continuing  offer 
and  matures,  on  acceptance  by  the  company  after  incorporation, 
into  a  contract. 

By  post.  As  a  general  rule,   notice   of  allotinout   may   bo   given    hy   post 

(Household  Fire  Insurance  Co.  v.  Grant,  4  Ex.  D.  216;  Henfhorn 
V.  Fraser,  (1892)  2  Ch.  27),  and  in  such  case  the  contract  is  complete 
when  the  letter  is  posted,  even  though  it  is  never  received.  Harris's 
case,  7  Ch.  587;  Bruner  v.  Moore,  20  T.  L.  R.  12.").  But  the  posting 
must  be  regular,  for  handing  to  a  town  postman  in  the  street  is  not 
enough.     London  d  Northern  Bank,  (1900)  1  Ch.  220. 

Proof  of  If  notice  of  allotment  is  disputed  the  onus  is  on  the  company  to 

prove  the  notice  (Reidpath's  case,  U  Eq.  86);  but  this  onus  it  may 
discharge  by  proving  acts  on  the  part  of  the  alleged  member  going 
to  show  that  he  was  aware  of  the  allotment  and  assented  to  it 
(Crawlei/s  case  (1869),  4  Ch.  323),  for  formal  notice  is  not  jiecossary. 
Richards  v.  Home  Assurance  Association,  L.  R.  6  C.  P.  591.  Notice 
of  allotment,  if  broiiglit  home  to  the  allottee,  not  from  the  company 
but  aliunde,  will  bind  him  (^^'allis  case,  L.  R.  4  Ch.  325,  n.j,  e.g., 
if  the  allottee  is  present  at  a  board  meeting  at  which  the  allotment 
is  resolved  on.  Ex  parte  Sinedley  and  Fletcher.  W.  N.  (1867)  259. 
In  Crawlei/s  case,  supra,  C.  had  applied  for  shares  that  were  not 
allotted  to  him  for  fourteen  months,  and  accordingly  he  might  liave 
refused  the  allotment  on  the  ground  that  it  was  not  made  within  a 
reasonable  time.  No  notice  of  the  allotment  was  given  to  him.  hut 
some  months  afterwards,  he,  at  the  request  of  B.,  signed  a  blank 
transfer  of  the  shares,  and  that  was  hold  suflieiont  to  show  that  he 
must  have  known  of,  and  assented  to.  the  allotment.  "I  think 
after  that  act,"  said  Selwyn,  L.  J.,  p.  328.  '"  he  cannot  be  heard  to 
say  that  he  did  not  know  of  the  allotment,  or  that  it  had  not  l»een 
communicated  to  him." 

A  letter  of  allotment  and  letter  of  renunciation  or  any  other  docu- 
ment having  the  effect  of  a  letter  of  allotment  of  any  company  had, 
by  the  Stamp  Act,  1891,  to  be  stamped  with  a  penny  stamp  under 
a  penalty  on  any  person  executing,  granting,  issuing,  or  delivering 
it  out,  of  20^.  Sect.  79  and  Schedule  I.  But  by  sect.  9  of  the  Finance 
Act,  1899  (62  &  63  Vict.  c.  9),  a  duty  of  6d.  is  substituted  for  the 
Id.  duty  when  the  nominal  amount  which  is  allotted  or  to  which  the 
letter  of  allotment  relates  is  not  less  than  5?..  and  a  separate  duty  is 
charged  in  respect  of  letters  of  allotment  and  renunciation  although 
entered  in  the  same  document.  A  letter  of  allotment,  though  un- 
stamped, is.  if  posted  or  delivered,  an  effective  acceptance  of  the 
application.     Whitlei/  Partners.  33  C.  D.  337. 
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Entry  in  Register. 

Where  membership  is  constituted  otherwise  thau  by  subscribing-  Entrj^iu 
the  memorandum  of  association,  entry  in  the  register  of  members  is,  ^^J^^^^^^  to 
by  sect.  24,  made  a  condition  precedent  to  membership.     The  com-  ^^P^^e^. 
plete  status  of  membership  in  such  case  is  not  acquired  unless  and  ™®'"    ''^  'P- 
until  it  can  be  predicated  of  the  person  that  he  is,  within  the  words 
of  tlie  section,  one   ''  who   has  agreed  to   become  a  member  of  a 
company  under  this  Act.  and  whose  name  is  entered  in  the  register." 
In  this  respect  there  is  an  essential  dillereuce  between  the  requi- 
sites of  membership  as  regards  persons  who  subscribe  the  memo- 
landum,  and  those  who  otherwise  agree  to  become  members.     The 
fonuor,  as  we  have  seen  (p.  46),  become  ipso  facto,  on  the  regis- 
tration of  the  company,  members  irrespective  of  entry  in  the  register 
of  members;  the  latter  do  not  become  members  until  agreement  plus 
entry  in  the  register.    This  distinction  is  clearly  recognized  in  I^icoFs 
case,  29  C.  D.  421.     There  A.  had  agreed  to  take  shares,  and  shares 
had  been  allotted  to  liim;  but  his  name  had  not  been  entered  in  the 
register.      After    some  years,   the  agreement    for  membership  aiol   ^^;^.^_ 
having  been  acted  on,  a  winding-up  order   was  made,  and  it   was  tration  not 
sough*t  to  place  A.  on  the  list  of  contributories,  on  the  ground  tiiat  sumdent. 
he  was  a  member.     Tlie  learned   judges  wore  all  of  opinion  that 
lie  had  never  boconn'  a   nirmlxM-.   tlmt    ho  had  only  agreed  to  be  a 
iiic'inber. 

Cotton,  L.  J.,  said  that  the  .pn-^u.u.  ua^.  whether,  under  the  crr- 
cumstances,  A.  had  become  an  actual  member  or  had  only  agreed  to 
l.e.ome  a  member,  and  stated  that  -  there  was  in  tliis  case  no  actual 
membership,  although,  it  would  have  been  possible,  if  proper  pro- 
ceedings had  been  taken,  tu  render  the  membership  complete";  and 
Howen!  L.  J.,  said:  •it  api)ears  to  me  that  A.  junor  acquired  the 
status  of  a  member  of  the  company.  1  think  that  lie  remained  with 
contractual  obligations  to  the  company,  wiiich  the  conq)any  had  foi' 
a  time  a  right  to  enforce  against  him.  .  .  .  According  to  the 
twentv-third  .section  of  the  Act"  (^uow  the  twenty-fourth  of  ^tlie 
Act)  -'I  think  he  had  not  become  a  corporate  member";  and  Fry, 
L.  J.,  said  that  the  section  -makes  the  placing  of  the  name  of  a 
shareholder  on  the  register  a  con.lition  precedent  to  membership." 

No  doubt,  whore  there  is  an  agreement  to  take  shares,  but  no 
entrv  in  the  register,  either  party  may  be  entitled  to  claim  and  insist 
on specitic  performance  of  the  agreement  (see  p.  57) ;  but  that  circum- 
stance, as  the  above  case  clearly  shows,  is  not  equivalent  to  entry  on 

the  register. 

So  too  if  B.  takes  a  transfer  of  shares  from  A.,  and  the  company 
right'ly  or  wronglv  i-efuses  to  register  the  transfer,  B.  is  not  a  member 
although  either  A.  or  B.  can  onfor.e  registration  of  the  transler  under 
sect.  '.V2  of  the  Act  of  1908. 
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Wrongful 
removal  from 
reofister. 


Registration 
subject  to  a 
conditiou. 


Nor  is  the  rule,  tluit  oatry  in  the  register  is  necessary  to  rsiuMisli 
the  status  of  membership,  in  any  ^vay  at  variance  with  tlie  rule  as  to 
settling-  the  list  of  contributories  in  Avinding-up,  namely,  that  a  person 
wlin  has  agreed  to  be(;onie  a  member,  and  whoso  name  is  not.  but 
ought  to  be,  on  the  register,  is  to  be  included  in  such  list,  for  in  a 
winding-up  the  Court  has  full  power  to  rectify  the  register  of 
members  (sects.  32,  1(53  of  the  Act  );  but  even  in  contributory  cases 
the  Court  will  not  exercise  this  power  unless  the  agreement  relied  on 
is  one  which,  at  the  commencement  of  the  winding-up,  tlie  company 
Avas  entitled  to  have  spccilically  enforced.     ,l/-)?.o/'.s-  case.  'Mi  (  .    D. 

707. 

The  above  cases  must  also  be  distinguished  from  those  in  Avliidi  a 
[)erson  who  has  acquired  the  full  status  of  membership  is  afterwards 
wrongfully  removed  from  the  register,  as,  for  example,  in  conse- 
quence of  a  forged  transfer  having  been  proved.  In  such  a  case  the 
person  remains  a  member;  he  has  acquired  the  full  status,  and  the 
wrongful  removal  of  his  name  does  not  afifect  his  membership. 
Barton  v.  L.  ((■  N.  IV.  JiniJ.  Co..  24  (^  B.  D.  77:  Btiliia  Co..  3 
Q.  B.  D.  595. 

Moreover,  it  has  been  lield  that  where  shares  are  allotted  subject 
to  a  condition,  and  the  name  of  the  allottee  is  entered  in  the  register 
with  words  expressly  referring  to  the  condition,  he  has  jiol  obtained 
the  complete  status  of  a  member.  Spiizel  v.  Chlncftr  Corporation 
(1900),  80  L.  T.  347.  Properly,  his  name  ought  not  to  be  on  the 
register.  The  mere  entry  of  a  person's  name  on  the  register  cannot, 
of  course,  if  there  is  no  contract,  mak(>  him  a  juendter.  See  infra. 
p.  57. 


Belay  in 
allotment. 


Delay  in  Allotment. 

It  is  an  implied  term  in  an  application  for  shares  that  the  oiler 
must  be  accepted  within  a  reasonable  time.  and.  if  it  is  not.  the 
applicant  is  entitled  to  repudiate  the  allotment.  See  CrawJei/'s  case, 
4  Ch.  323;  and  Bamsgate  Hotel  v.  Monte fiore,  L.  K.  1  Ex.  109. 
What  is  a  reasonable  time  must  depend  on  circumstances;  but  an 
allottee  who  receives  notice  of  allotment,  after  a  reasonable  time  has 
expired,  must  exercise  his  right  of  repudiation  promptly.  If  he 
does  not  he  will  be  bound;  a  fortiori  if  creditors'  rights  have  inter- 
vened by  a  winding-up.  Boyle  s  cose,  33  W.  R.  450;  Crairley's 
case,  4  Ch.  323;  Oakes  v.  Turquand.  L.  E.  2  H.  L.  325. 


Conditional 
applications. 


Conditional  Applications. 

Sometimes  an  application  for  shares  is  made  subject  to  a  conditiou 
precedent,  e.g.,  A.  writes  to  a  hotel  company  saying,  "If  you  will 
give  me  an  order  for  furniture.  I  will  take  up  fifty  shares  in  your 
capital,  which  please  allot."    In  such  case  an  allotment  disregarding 


ENTRY  IN  REGISTKli.  5& 

tlie  condition  may  ho  roimdiated  by  the  allottoo;  for  Avhere  there 
is  u  conditional  application  for  shares  and  an  imconditional  allotment 
there  is  no  trne  consent  and  therefore  no  contract  constituted.  The 
parties  are  not  ad  idem.  Rogers'  case,  Harrison's  case  (1868). 
;}  (  h.  633;  Wood's  case,  3  De  G.  &  J.  So;  SJww's  case,  34  L.  T.715; 
Wood's  case,  15  Eq.  236.  The  condition  need  not  be  contained  in 
tlie  letter  of  application.  It  is  sufficient  if  the  letter  containing  the 
condition  reach  the  directors  before  allotment.  Sogers'  case,  Har- 
rison's case,  supra.  But  in  such  cases  if,  after  notice  of  allotment 
and  reo:istration  before  the  condition  is  complied  with,  the  allottee 
abstains  from  repudiating-,  he  will  be  taken  to  have  waived  the 
condition  and  be  bound  ( W h ea f croft's  case,  29  L.  T.  324),  unless 
the  entry  in  the  register  is  expres.sed  to  be  subject  to  the  condition. 
Spifzel  V.  Chinese  Corporation,  80  L.  T.  347. 

In  this  connection  there  is  a  very  material  distinction  between  an 
application  with  a  condition  precedent  anne.Ycd,  and  an  application 
with  a  collateral  agreement  or  a  condition  subsequent.  In  the  latter 
(•axe  the  applicant  on  allotment  becomes  a  shareholder  in  presenti 
absolutely,  with  only  aright  to  enforce  (if  valid)  the  collaloral  agree- 
ment or  condition  subsequent  against  the  company.  Elkinglons  c/ise 
(  1867\  L.  R.  2  Ch.  511:  Vishefs  case  and  Sherington's  case  (1885), 
31  Ch.  I).  120;  liridger'.s  w.sr  0870),  5  Ch.  305;  and  Thompson's 
rase  '  ISC,,-,.    4  I)   .f    A-  S    740,  are  good  illustratio?ts  nl"  Hu^  disiirn-tion. 

Typical  Examples  of  Contracts  to  take  Shares. 

la)   A.    applies    t/>    fhc    cinniiaiix     for   an    nllotiiicMl    (.'f   u  specified   Examples  of 
nmnher  of  i^haivs,  and  agrees  lo  accept  the  same  or  any  less  number  take  shares, 
that  may  be  allotted  lo  him.      In  resi)on.so  to  tiiis  application,  the 
directors  resolve  that  a  specified  iiiinili(>r  of  shares  be  allotted  to  him, 
and  jiotice  of  such  allotment  is  given  to  him.     This  constitutes  the 
agreement,  and  his  nanu^  .should  at  once  be  entered  on  the  register. 

I  l»  I  The  comj)any  allots  or  oilers  to  A.  a  specified  number  of  shares, 
and  A.  notifies  to  the  company  his  acceptance  of  the  shares  so  ottered. 
The  agreement  is  coiiqdete,  and  A.  should  be  entered  in  the  register. 

(e)  A.  authorizes  some  agtMit  to  ap])ly  for  shares  on  his  behalf,  and 
such  agent  applies  accordingly.  The  shares  are  allotted  to  A.,  and 
notice  is  given  to  him  as  abctve.  and  he  is  duly  registored.  He  is  a 
member. 

(d)  B.  without  authority  a[>plies  for  shares  on  hehalf  of  A.,  and 
the  directors  allot  shares  to  A.,  and  register  him.  Subsequently  A. 
ratifies  B.'s  act,  e.g.,  either  e.\]n-essly,  or  by  doing  something  (e.g.., 
signing  a  transfer,  or  taking  a  dividend),  wlii'h  shows  that  he  assents 
to  the  allotment.    A.  is  a  member. 

(e  I  A.  being  the  holder  of  shares,  transfers  them  by  an  instrument 
comjjlying  with  the  rt^gulations  of  the  company  to  B.;  B.  takes  the 
transfer  to  the  comi^any,  and  the  conq)any  passes  it  and  places  B.  on 
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tlie  register.  In  this  case,  13.  becomes  a  member  iu  respect  oi'  the 
shares  comprised  iu  the  transfer,  and  his  name  should  bo  entered  iu 
tlie  register  in  the  place  of  A.'s. 

(f)  A.  is  duly, appointed  as  a  director  uf  the  compauy .  The  articles 
of  the  company  state  that  the  qualification  of  a  director  is  so  many 
shares,  and  that  unless  he  acquires  such  qualification  within  (.say;  a 
mouth  after  the  incorporation  of  the  compauy,  he  is  to  be  d-eemed  to 
have  agreed  to  take  the  shares  from  tlie  company,  and  is  to  be 
registered  accordingly.  A.  does  not  take  up  the  shai'es  within  the 
month,  and  shortly  afterwards  he  is,  by  the  ofiicers  of  the  company, 
placed  on  the  register  as  the  holder  of  such  shares.  He  thereby 
becomes  a  member  in  respect  of  such  shares.  By  accepting  the  office 
he  is  regarded  as  in  effect  agreeiug  to  comply  with  the  articles,  and 
by  placing  him  on  the  register  the  company  accepts  his  offer;  an<l  see 
pp.  718,  719,  infm. 

(g)  A.  is  duly  appointed  a  director.  The  articles  state  that  the 
qualification  of  a  director  is  the  holding  of  so  many  shares.  A.  does 
not  acquire  his  qualification  within  a  reasonable  time,  and  he  is, 
at  the  expiration  of  that  time,  placed  on  the  register  of  members  in 
respect  of  his  qualification.  He  is  estopped  from  denying  that  ho  is  a 
member  in  respect  of  the  shares  thus  registered  in  his  name,  and 
should,  therefore,  be  treated  as  a  member. 

(h)  A.,  who  has  not  applied  for  shares,  is  informed  that  he  has 
hQeix  registered  as  a  holder  of  a  specified  number  of  shares  in  a 
company.  He  signs  a  proxy  paper  in  respect  of  such  shares,  or 
otherwise,  in  efl'ect,  acts  as  the  owner  of  such  shares.  He  is  estopped 
from  denying  that  he  is  the  holder  of  such  shares.  Crawley  h  case, 
4  Ch.  323. 

i;  A.  applies  for  shares  on  the  footing  that  he  is  not  to  be  liable 
thereon  for  the  full  amount,  and  the  compauy  allots  shares  wiucJi 
involve  the  full  liability.  A.  nevertheless  exercises  acts  of  owner- 
ship, e.(j.,  by  selling  some  and  obtaining  proxies.  A.  is  bouud. 
Railway  Time  Tables,  dc.  Co.,  42  C.  D.  98.  "If  she  assented  to 
have  these  shares  in  her  name,  that  is  all  that  is  required  to  make 
her  liable  as  a  member,"  said  Cotton,  L.  J.,  and  Bo  wen,  L.  J.,  added: 
"  From  such  assent  to  be  on  the  register,  and  from  such  dealing  Avith 
the  shares  which  took  place  after  she  was  on  the  register,  there  can 
be  but  one  inference  which  the  Court  ought  to  draw,  namely,  that  she 
agreed  to  be  a  member  of  the  company,  and,  her  name  being  on  the 
register,  her  liability  to  the  compauy  is  complete." 

The  cases  under  the  last  two  heads  come  to  this:  that  a  person  is  Uj 
be  regarded  as  a  member  if  his  name  is  on  the  register  of  members 
with  his  consent,  or  if  he  is  estopped  from  denying  that  he  is  regis- 
tered without  consent.  He  may  not  have  applied;  the  shares  may 
have  been  placed  there  .without  his  consent  and  contrary  to  his  wishes, 
but  if  he  assents  to  his  name  being  on  the  register,  he  i&  to  be 
considered  a  member  of  the  company. 
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Mere  entry  ol"  a  persous  name  on  the  company's  register,  however, 
without  agTceracut  or  a&scut,  is  not  enough.  Thus,  if  a  director 
resigns  before  the  time  for  taking  up  his  qualification  shares  has 
expired,  and  the  company  has,  notwithstanding,  entered  his  name  on 
the  register,  without  his  assent,  as  the  holder  of  the  ({ualification 
shares,  he  may  compel  the  company  to  take  his  name  olf  the  register. 
Salisbury-Jones's  case,  (1894)  3  Ch.  356.  So,  too,  if  a  man's  name  is 
put  on  the  register  upon  the  application  of  some  person  professing 
to  act  as.  his  agent,  but  without  any  authority  in  fact,  the  company  can 
be  compelled  to  take  the  name  off.  Ormerod's  case,  (1894)  2  Ch.  475. 
Or,  again,  where  a  man  applies  for  shares,  but  withdraws  his  applica- 
tion before  acceptance,  and  the  company  allots  nevertheless  and  puts 
his  name  on  the  register,  he  may  have  it  taken  off.  Hebb's  case, 
4  Eq.  9;  Truman  s  case,  (1894)  3  Ch.  272. 

A  person  improperly  registered  as  a  transferee  of  a  share  is  not 
bound,  and  may  have  his  name  taken  off  the  register.  Heritage's 
case,  9  Eq.  5;  CartmelVs  case,  9  Ch.  691. 

As  to  rescinding  the  agreement,  see  injra,  p.  193. 

The  above  are  all  ca.ses  of  persons  sui  juris.  In  the  case  of  persons 
not  »ui  juris,  such  as  infants  or  lunatics,  a  contract  to  take  shares  is 
voidable.  Lumsden's  case,  4  Ch.  34;  Ebbctt's  case,  5  Ch.  302; 
Capper's  case,  3  Ch.  458;  Ycoland  Consols,  58  L.  T.  922;  Symons' 
case,  5  Ch.  298.  The  infant  i>n  coming  of  age  may  annul  the  contract, 
but  he  nuist  elect  promptly. 

Specific  Performance. 

The  Court  has  jurisdiction  to  specifically  enforce  a  (;ontract  by  a  Specific  per- 

ijorson  to  take,  or  bv  a  compain-  to  allot,  shares  (New  Brunsivick  Co.  ^ormance  of 
,,  -7  'lA         .      .      '  /^    ■  ,    »    J       T    -,  ^1  contract  to 

v.   Mugfjeridge,    1   IJr.  ic  .Sm.   363;    Oriental  Inland  Steam  Co.  v.  takosharcH. 

Briggs  (1861;,  31  L.  J.  (.'Ii.  341;  Odessa  Tramways  Co.  v.  Mendel 

(1878),  8  Ch.  D.  235);   but   if  boforo  action  brought  all  the  shares 

have  been  allotted  to  other  persons,  the  only  remedy  of  a  plaintiff 

elaiming  an  allotment  is  an  action  for  damages  for  breach  of  contract. 

Ferguson  v.   ^yilson  (1866),  2  Ch.  77.     A  company  may,  by  delay, 

disentitle  itself  to  enforce  an  agreement.    Nicol's  case,  29  Ch.  D.  421. 

Cesser  of  Membership. 

A  pex'sun  may  cease  to  be  a  member  of  a  company —  Cesser  of 

(1.)  By  transferring  his  shares  to  another  person.  In  such  case,  na^naoership. 
the  transferor  ceases  to  be  a  member  so  soon  as,  but  not 
before,  the  transferee  is  registered;  but  the  transferor  is 
still  liable  to  be  placed  on  the  B.  list  of  contributories  as 
a  pa.st  memljer,  if  the  company  is  wound  up  within  a 
year.  Stanhope's  case,  1  Ch.  161;  Heritage  s  case, 
9  Eq.   5. 
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(2.)  By  hi.s  shares  being'  forfeitod.     l>aire's  case,  G  E<j.  I'li'. 

(3.)  By  liis  shares  being  sold  by  the  company  under  some  provi- 
sion in  its  articles  (e.g.,  for  enfqrcing  a  lien),  and  l)y  the 
l)urc]iaser  being-  registered  as  holder  in  his  jdar-e. 

(4.)  By  death:  bnt  in  such  a  case  the  deceased  member's  estate 
remains  liable  until  the  registration  of  some  person 
entitled  under  a  transfer  from  his  executors  or  adminis- 
trators, lieirard  v.  Wheatley,  3  De  CJ.  M.  &  G.  028: 
Baird's  case,  5  Ch.  725. 

(5.)  By  a  surrender  in  the  rare  cases  where  a  surrender  is  a  a  lid. 
Trevor  v.  Whitworth,  12  App.  Cas.  409. 

(0.)  By  the  trustee  in  bankruptcy  of  an  in-^olvcnt  member  dis- 
claiming- his  shares.  See  Bankruptcy  Act.  18SM.  s.  ."io; 
Bankruptcy  Act,  1890,  c.  71,  s.  13. 

(7.)  By  rescission  of  the  contract  of  membership  on  the  ground 
of  misi-t>[)re.sentation  (pp.  193,  199)  or  mistake  (p.  200). 
This,  however,  does  not  apply  to  shares  subscribed  for 
in  the  memorandum  of  assotiation.  Lord  Lurtjan'.'i  case, 
(19021  1  Ch.  707. 

(8.')  By  avoiding  within  the  statutory  period  an  allotment  as 
made  in  contravention  of  sect.  85  of  the  Act.  See  sect.  5, 
supra.  ]).   IS. 

Liability  to  Pay  for  Shares. 

Liability  on  Tlio  terms  of  the  Act  of  1908  replacing  tlio^c  of  llic  Act  <>\'  lS(i2  in 

s  ares.  q^^  ^^^^  ^^  ^  company  limited  by  shares,  and  in  j)arti(idai'  the  pro- 

visions of  sects.  2  and  123,  leave  no  doul)t  about  the  obligation  of 
shareholders  to  pay  to  the  company  the  full  amount  of  their  shares. 
The  words  of  sect.  2,  limiting  the  liability  of  anembers  to  "  the  amount 
unpaid  on  their  shares,''  can  only  meijin,  as  Lord  Macnaghten  pointed 
out  in  the  Ooregum  case,  (1892)  A.  C.  145,  that  the  liability  of  the 
member  continues  so  long  as  anything  remains  unpaid  on  his  shares. 
Nothing  but  payment,  and  payment  in  full,  can  put  an  end  to  the 
liability.  '"  All  the  legislation,"'  said  his  Lordship,  ''  proceeds  on 
the  footing  of  recognizing  and  maintmning-  the  liability  of  the  indi- 
vidual member  to  the  company  until  the  prescribed  limits  are 
reached."  The  liability  under  Ihe  Act  of  1862  was  to  pa}-  in  money 
or  (with  the  company's  consent)  in  money's  worth. 

Thus,  in  an  early  case,  Romilly,  M.  R..  said:  — 
"  A  person  cannot  sign  the  memorandum  of  association  for  shares 
generally,  and  afterwards  say  that  some  or  all  of  them  are  paid-up 
shares,  unless  mone}'  or  money's  Avorth  was  actually  paid  bj^  him  or 
on  his  behalf  for  those  particular  shares."'  Baron  de  Beville's  case 
(1868),  7  Eq.  11 .  And  in  Baglan  Hall  CoUierij  Co.,  5  Ch.  346,  where 
the  owners  of  a  colliery  subscribed  the  memorandum  for  600  shares,. 
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„„d  by  the  artidos  it  was  provided  that  those  shares  .houk    be 
loemed  to  be  fully  paid  up,  it  beiug  obviously  rnten.led  that  they 
10   Id  be  paid  up  by  .naUiug-  over  the  eolUery  to  the  company,  and 
,„e  colUery  xvas  I,  fact  subsequently  made  over  to  the  -">P-^-    ' 
„.as  held  that  the  shares  were  paid-up  sha.-es^  In  «--;".„';'«-;';. 
L  .J  ,  after  referring  to  the  provisions  of  the  Act,  sanl  that.     Taking 
these  sections  togetber,  a  person  .ho  subscribes  the  me-o™"  --^ 
association  is  to  be  held  to  have  agreed  to  be  a  ^hareholdc^,  to    the 
,„„„ber  of  shares  in  respect  of  ^v•bich  he  subscribes  it-to  take  them. 
„  pay  a  proper  consideration  for  them.    .    .    .   There  is  not  any 
1  Insistency  bet' een  a  memorandum  ,vhich  is  general  in  its  terms, 
d  articles'vbicb  state  that  the  payment  for  shares  is  to  be  made   , 
.,  particular  wav  according  to  the  terms  of  a  contract  referred  to  in  the 
..'^cles;  nor  do  I  see  that  payment  iu  kin<l  according  to  a  subsequent 
..outrac;  with  the  company  is  inconsistent  with  such  a  '""--"d"- 
If  ibere  be  a  contr.act  of  such  a  nature  that  ..n  Inll  fded  by  the  com- 

, V  it  could  not  be  set  aside,  a  payment  »*  shai.^  m  land  accordin| 

„  that  contract  is  legal.  .  .  .  The  te.st  to  bo  applied  is  <1^^-  CcuM 
,|,e  companv  bv  any  proceeding  have  set  asnle  the    ransaction  b> 
■  Ih  i    wis  arranged  that    the  owners    of    the  colliery  were  to 
L  paid-up  share^as  the  price  of  their  interest  m  "-  -"--V 
And  1  sav,  on  the  evidence,  that  the  company  clearly  could  not      I 
was  urged  that  the  parties  only  agree<l  with  "-'-•«"•  -fj';^, 
.horefore  there  was  no  contract.     But  every  '"^l'^^'  '1^  ?''«' ^„  . 
parties  agreeing  among  themselves,  and  >.  is  idle  to  sax  that  the 

lav l^dv  ,0  ag,.e  with."     See  -l-/'"'''^?'''' VTl 'tI^      1 

772.  and  Pelt,  case  (ISfiil),  o  Ch.  11.     l.Lceke.  case  (18"  •" 
E,,    lOtl.  Stuart,  V.-C,  questioned  these  decisions,  and  expressed  the 
opinion  that  there  was  nothing  in  the  statute  of  18.2  *"  ;•<>;'■>♦--;- 
:be  notion  of  anything  but  money  being  a  satisfaction  -.1  the   ,     ted 
liability.     ••  Indeed,"  said  the  learned  jn.lge,  "the  money  due  in 
^pect  of  calls  upon  shares  is  by  the  statute  made  a  specialty  debt, 
eat  IS  the  alteration  of  the  law  of  contract  is  which  the  statute  ha 
iiade,  the  facility  for  fraud  would  be  intolerable  i   by  any  agrcemen 
amon..st  themselves  the  creditor  could  be  deprived  even  o    \n.  limited 
iMit,^vnd  of  the  absolute  right  to  the  limited  -"-f ."'  «'°,";^ 
capital      An  agreement  amongst  the  shareholders  to  contribute  their 
^11:1  no,  i,rmouey  but  in  any  oominodity,  with  no  criterion  of 
value  but  the  agreement  of  the  shareholders,  would  make  the  sub 
.cribed  capital  I  mere  delusion."    But  although  the  decision  of  to 
V  -C    was  affirmed  on  appeal  (0  Ch.  409),  his  opinion  on  this  point 
was  extra-judicial,  and  it  is  in  opposition  to  a  '""S  ^'^  »(  ->>- 
,,uent  decisions,  including  decisions  of  the  House  of  Lords    and  on 
,  ,e  appeal  from  the  V.-C.  (6  Cb.  469\  J-"-'    \  ^^'^f  .^^^d 
not  wish  to  be  considered  as  concurring  m  all  that  the  V.-C.  had 
said.    See  further,  in/rn,  p.  60. 

The  operation,  however,  of  the  Act  of  1802  was  modified  by  sect.  2, 
of  the  Companies  Act,  1807.     By  that  enactment  the  Legislatnie 
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restricted  rhe  power  to  pay  otherwise  tliau  in  cash  by  prtjviding  that 
every  share  should  be  deemed  to  have  been  issued  and  to  be  held 
subject  to  the  payment  of  the  wliole  amount  thereof  in  cash  unless 
the  same  should  have  been  otherwise  determined  by  a  contract  duly 
made  in  writing  and  filed  with  the  Recyistrar  of  Joint  Stock  Com- 
panies at  or  before  the  issue  of  such  share.  And  Avhilst  this  section 
was  in  force  it  followed  that  once  a  share  was  issued  it  had  to  be  paid 
up  in  full  in  cash  unless  a  sufficient  contract  providing  for  some  other 
mode  of  payment  was  duly  filed  before  such  issue.  See  furtlier. 
infra,  p.  68.  However,  as  from  31st  December,  1900,  this  section 
has  been  repealed  by  tlie  Companies  Act,  1900,  and  accordingly 
the  law  as  it  stood  under  the  Act  of  1862  is  restored.  Hence  sliares. 
whether  subscribed  in  the  memorandum  or  otherwise  taken,  mav 
now  be  paid  up  in  money  or  (with  tlie  consonf  of  the  company;  in 
money's  worth,  e.g.,  by  making  over  To  the  company  property  or 
rendering  to  it  ser%dces.     Baglan  Hall  Co.,  .)  Ch.  346. 

The  shareholders'  liability  is  limited  even  as  regards  debts  incurred 
in  a  foreign  country.  Risdon  v.  Irnn  and  Lor-omofivr  Works,  (1905  ) 
1  K.  B.  304. 


Value  of  con- 
.sideration  f  or 
paid-up 
shares  and 
set-off. 


As  to  con- 
sideration in 
kind. 


Amount  or  Value  of  Consideration. 

It  is  well  settled  that  under  the  Act  of  1908,  as  under  the  earlier 
Acts,  shares  cannot  be  issued  at  a  discount,  that  is  to  say,  the  liability 
in  respect  of  a  share  can  only  be  satisfied  by  payment  or  satisfaction 
of  the  full  amount,  and  that  an  agreement  by  the  company  to  accept 
in  satisfaction  a  cash  payment  of  less  than  tlie  full  amount  is  ultra 
vires.  Ooreguni  Co.  v.  Roper,  (^1892)  A.  C.  12.5.  That  case  was 
decided  whilst  sect.  25  of  tlie  Companies  Act,  1867,  was  in  force, 
but  it  was  decided  on  the  principle  that  the  liability  to  pay  the  full 
amount  is  imposed  by  the  Act  of  1862  (now  1908);  accordingly  it  is 
still  a  governing  decision.  Hence,  to  issue  shares  at  a  discount  is 
ultra  vires  (see  the  case  last  mentioned,  and  Ahnada  d-  Tirito  Co., 
3S  C.  D.  423;  Addlestone  Liiwleum  Co..  37  C.  D.  191;  Wclfon  v. 
Saffery,  (1897)  A.  C.  299;  Moseley  v.  Koffyfonfein,  (1904)  2  Ch. 
108);  and  a  fortiori  to  issue  bonus  shares  is  ultra  vires.  Eddy  stone 
Maritie  Insurance  Co.,  (1892)  2  Ch.  423;  Alkaline  Syndicate,  45 
W.  R.  10. 

Nevertheless,  shares  may  be  paid  up  in  money's  worth,  and  there 
need  not  be  evidence  of  an  exact  equivalent  in  value  in  the  con- 
sideration. 

It  was  held,  many  years  since,  that  where  shares  have  been  issued 
as  paid  up,  upon  the  footing  that  certain  specified  property  shall  be 
accepted  by  the  company  as  the  consideration  for  such  issue,  the 
Court  will  not,  whilst  the  contract  stands,  inquire  as  to  the  value  of 
the  consideration,  even  at  the  instance  of  a  liquidator.  Pell's  case 
(1869),  5  Ch.  11 ;  Bagkui  Hall  Co.,  5  Ch.  346.  And  see  Ooregum  Co. 
v.Moper,  ubi  supra;  Theatrical  Trust,  (1895)  1  Ch.  771. 
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PelVs  case  was  decided  in  18G9.     Pell  had  noreed  to  sell  to  a  com- 
pany the  rroodwill  and  stock-in-trade  of  his  business,  in  consideration 
of  1,500  20/.  shares  in  the  company  fully  paid  up.     In  a  Avinding-up, 
Lord  Komilly,  M.  R.,  directed  an  inquiry  as  to  tlie  value  of    the 
property  handed  over  by  Pell  to  the  company  under  his  agreement 
aforesaid,  and  declared  that  Pell  was  entitled  to  be  allowed  only  the 
amount  of  that  value.     This  decision  was  reversed  on  appeal;  Gif- 
fard,  L.  J.,  holding  that,  as  the  agreement  was  not  impeached,  the 
Court  had  no  ground  for  going  behind  it,  and  that  the  shares  must  be 
treated  as  fullv  paid  up.     In  the  next  year  (1870)  Lord  Hatherley, 
L.  C,  in  Forbes  and  JuMs  ra.se,  5  Ch.  273,  clearly  approved  of 
Pell's  case;  and  in  Baglan  Hall  Colliery  Co.,  Giffard,  L.  J.,  sooji 
afterwards  again  laid  down  wlu.i  he  had  stated  in  Pell's  case. 

In  Ooregum  (Sold  Mining  Co.  v.  Poper.  (1892)  A.  C.  125,  Lord 
Watson  said:   "A  company  is  free  to  contract  with  the  applicant  for 
its  shares;    and  when  he  pays  in  cash  the  nominal  amount  of  the 
shares  allotted  to  him,  the  company  may  at  once  return  the  money  in 
satisfaction  of  it.s  legal  indebtedness  for  goods  supplied  or  services 
rendered  by  liini.     That  circuitous  process  is  not  essential.     It  has 
been  decided   that  under  the  Act  of   18G2  shares  may  be  lawfully 
i.ssucd  as  fully  paid  up,  for  considerations  which  the  company  has 
ii greed  to  accei)t  a.s  representing  in  money's  worth  the  nominal  value 
of  the  shares.     I  do  not  think  any  other  decision  could  Jiavo  been 
given  in  the  case  of  a  genuine  transaction  of  that  nature,  where  the 
w^nsideratiou  was  the  substantial  e.piivalent  of  full  payment  of  the 
shares  in  cash.    The  possil)lc  objcx.tion  to  such  an  arrangement  is  that 
the  company  may  over-e«tiniate  the  value  of  the  consideration,  and 
therefore  receive  less  than  tlie  nominal  value  of  its  shares .    The  Court 
would  doubtless  refuse  effect  to  a  colourable  transaction,  entered  into 
for  the  purpose  or  with  the  obvious  result  of  enabling  the  company  to 
issue  its  shares  at  u  di<scount;  but  it  has  been  ruled  that  so  long  as  th<i 
rompani/  honestly  regards  the  con-mleration  given  as  fairly  repre- 
senting the  nominal' mlae  of  the  shares  in  cash,  it.s  estimate  ouglit 
not  to  be  critically  examined.'       in  the  same  case  Lord  Ilerschell 
said  tliat  "  not  only  may  a  share  be  allotted  as  fully  paid  up  in  respect 
of  ])roperty,   goods,  or  serviws   received  by  the  company,  but  the 
Courts  will  not  inquire  into  the  adetiuacy  of  the  consideration,  and 
certainly  have  not  required  it  to  be  proved  that  the  consideration 
given  was  e(iuivalent  in  cash  value  to  the  nominal  amount  of  the 
shares";  and  Lord  Macnaghten  said:  "It  .seems  to  me  that  all  that 
has  been  determine<l  so  far  is  that  the  Court  will  decline  to  rip  up  a 
transaction  not  impeached  as  dishonest,  and  not  proved  to  be  such, 
merely  becau.'^e  the  company  may  have  paid  an  extravagant  price  for 
their  property." 

The  principles  laid  down  and  recognized  in  the  ca.se  last  mentioned 
were  treated  for  nearly  thirty  years  as  sound  law,  and  acted  on  in 
thousands  of  cases;  nevertheless  they  were  challenged  again  in  the 
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case  of  h'f  Wi-LKjij,  Ltd.,  (1897j  1  Uh.  7(Hj.  iuul  a  strenuous  att^'inpt. 
made  to  impugn  their  authority— an  altoinpt  whieli,  if  successful, 
would  have  iutrodueed  endless  confusion .  1  n  1  liat  case  the  ag:re<Miieut 
for  sale  had  apportioned  the  consideration  Ixnwccn  the  various  items 
of  property  comprised  in  it,  and  in  a  Avinding-up  it  Avas  alleged  by  the 
liquidator  that  the  consideration  ap])ortioned  to  one  item  was  exces- 
sive, and  tliat  on  this  oround  the  paid-up  shares  issued  to  the  vendoi- 
ought  to  be  treated  as  unpaid;  but  the  Court  considered  itself  bound 
by  the  decision  in  Pell's  case,  supra,  and  declined  to  intervene. 

'  It  has."  said  Lindley,  L.  J.,  in  that  case.  •  never  yet  been  decided 
that  a  limited  company  cannot  buy  property  or  pay  for  services  at  any 
price  it  thinks  proper  and  pay  for  them  in  fully  paid-up  shares. 
Provided  a  limited  company  does  so  honestly  and  not  colourably,  and 
provided  that  it  has  not  been  so  imposed  upon  as  to  be  entitled  tolx^ 
relieved  from  its  bargain,  it  a])pears  to  be  settled  by  Pell's  case,  5  Ch. 
11,  and  the  others  to  which  I  have  referred,  of  which  And^irson's 
case,  7  C.  D.  75,  is  the  most  striking-,  that  agi-eements  by  limited 
companies  to  pay  for  property  or  services  in  paid-up  shares  are  valid 
;»iul  binding  on  the  companies  and  their  creditors.  .  .  .  Value  paid 
to  the  company  is  measured  by  tlie  pricH3  at  which  the  company  agrees 
to  buy  what  it  thinks  it  worth  its  while  to  accpiire.  Whilst  the  trans- 
action is  unimpeaehed  this  is  the  only  value  lo  be  considered." 

"If,"  said  A.  L.  Smith,  L.  J.,  in  the  same  case,  "the  consideration 
which  the  company  has  agreed  to  accept  as  representing  in  money's 
worth  the  nominal  value  of  the  shares  be  a  consideration  not  clearly 
colourable  nor  illusory,  then,  in  my  judgment,  the  adcquac}'  of  the 
consideration  cannot  be  impeached  l)y  a  liquidator  unless  the  con- 
tract can  also  be  impeached,  and  I  take  it  to  be  the  law  that  it  is 
not  open  to  a  liquidator,  unless  he  is  able  to  impeach  the  agree- 
ment, to  go  into  the  adequacy  of  the  consideration  to  show  that  the 
company  have  agreed  to  give  an  excessive  value  for  what  they  have 
purchased." 

In  other  words,  the  Court  does  not  revise  the  discretion  of  directors 
on  a  business  transaction  unless  they  are  sliown  not  to  have  acted 
in  good  faith. 

See  also  Felix  Hadleij  &  Co.  v.  Hadley  (1897),  77  L.  T.  l;31,  in 
which  case  the  company,  being  still  a  going  concern,  sought  to 
make  the  defendant,  from  whom  it  had  bought  property,  responsible 
in  damages  for  having  sold,  as  it  Avas  alleged,  at  an  excessive  price; 
but  Byrne,  J.,  not  being  satisfied  that  the  price  was  excessive,  dis- 
missed the  action.  And  see  Theatrical  Trust,  (1895)  1  Ch.  771;  Innes 
d  Co.,  (1903)  2  Ch.  254.  See  also,  as  to  the  law  as  laid  down 
in  Scotland,  Broivnlie,  Petitioner  (Scottish  Heritage  Co.)  (1898), 
6  S.  L.  T.  326. 

Then  as  to  the  nature  of  the  consideration.  It  is  well  settled  that 
the  consideration  may  consist  of  property  or  services,  or  anv  other 
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benefits  or  advaiitages  which  the  coirpauy  deems  oi"  value  ami  has 
power  to  expend  its  funds  on. 

But  bonus  certificates  issued  with  debentures  and  made  payable  out 
of  profits  only  cannot  be  made  the  consideration  for  the  issue  of  paid- 
up  shares.  Bury  v.  Famalina  Co.,  (1910)  A.  C.  -139.  See  also 
Moseley  v.  Kuffyfontein  Mines,  Ltd.,  (1904)  2  Ch.  108. 

The  failure  of  the  consideration  o-iven  for  tJie  issue  of  paid-up 
shares  will  not  entitle  the  company  to  treat  the  sliares  as  unpaid 
(see  Mege  &  Angler's  case,  W.  N.  ^875;  208,.  In  that  ca.se  the 
shares  were  issued  in  consideration  of  the  assignment  of  a  patent:  tlie 
patent  never  wa.s  in  fact  assigned,  but  the  shares  were  neverUieless 
held  to  be  and  to  remain  paid-up  shares.  So  in  Schroder's  case,  11 
Eq.  131,  a  company,  the  business  of  which  was  to  run  the  blockade 
<  luring  the  Confederate  rebellion,  accepted  Confederate  bonds  in 
satisfaction  of  certain  shares,  and  it  was  held  that  this  was  a  valid 
payment,  though  the  bonds  subsequently  became  worthless  owing-  to 

the  issue  of  the  war. 

It  has  even  been  held  that  where  paid-up  shares  are  issued  under    u/tm  vires 
an  ultra  vires  contract,  such  shares  cannot  be  treated  by  the  company  contract, 
or  by  its  liquidator  as  unpaid.     De  Ruvigne's  case,  o  C.  Div.  306. 
The  company  iiui^t.  it  is  said,  either  approbate  or  reprobate  the  con- 
tract ^see  Andersons  case,  per  Jes.el,  U.  R.,  7  C.  D.  7.3);  but  this 
seems  open  to  (juestion,  for  no  estoppel  can  arise  under  an  altra  vires 

contract. 

If  the  contract  is  aUra.  vires,  it  may  be  tliat  tlie  allottee  can  within  a 
reasonable  time  repudiate  it,  aa  in  Almada  (&  Tirikf  Co.,  38  C.  D.  423; 
but  once  it  is  shown  tliat  he  is  on  the  register  with  his  consent,  that 
imports  an  obligation  to  pay  aVelton  v.  Sajj'ery,  (1897;  A.  C.  299; 
Railirai/  Time  Table  Co.,  42  C.  D.  98;  Ooregum  Co.  v.  Roper,  (1892) 
A.  C.  12.3);  for  persons  trust  the  comjjany  on  the  faith  of  the  names 
appearing  on  the  register. 

Shares,  again,  though  not  in  fact  paid  for,  may  be  impressed  with  Entoppel. 
the  character  of  fully  paid-up  shares  by  reason  of  the  company  being 
eslopi)ed  from  saying  that  they  have  not  been  paid  for,  supra,  p.  42. 

Who  is  liable. 

The  registored  holder  of  a  share  is  the  person  liable  in  respect  of  Who  Ls  liable. 
the  amount  unpaid  thereon,  and  such  registered  holder  is  liable 
whether  he  is  the  beneficial  owner  or  a  mere  trustee.  It  makes  no 
difference,  when  the  registered  holder  is  a  trustee  or  Avliether  the 
company  is  or  is  not  cognisant  of  tlie  trust.  Chapman  and  Barber's 
case,  3  Eq.  301.  The  cestui. que  trust  cannot  be  made  liable  as  share- 
holder or  as  a  contributory  (Buggs  case,  2  Dr.  &  Sm.  459;  Cree  v. 
Smnervail,  4  App.  C;as.  648),  but  he  is  liable  to  indemnify  his 
trustee.  Hemming  v.  Maddick,  7  Ch.  395;  Hardoon  v.  Belilios, 
(1901)  A.  C.  118. 
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Tlie  holder's  liability  to  pay  in  most  cases  arises  from  llio  operation 
of  sect.  14  (2)  of  the  Act  of  1908,  replacinp:  sect.  16  of  the  Companies 
Act,  1862,  which  expressly  provides  that  "  all  money  payable  by  any 
member  to  the  company  under  the  memorandum  and  articles  shall  be 
a  debt  due  from  him  to  the  company,  and  in  Enj>-land  or  Ireland  bo  of 
the  nature  of  a  specialty  debt";  and  the  articles  g^enerally  go  on  to 
define  how  and  when  calls  and  instalments  made  payable  by  the  terms 
•of  issue  shall  be  paid  when  duo  by  the  holder  to  tJie  company.  Some- 
times, hoAvever,  the  articles  are  defective  in  this  respect,  and  in  such 
cases  it  is  necessarj'  to  resort  to  the  contract  under  which  the  shares 
were  issued,  and  to  rely  on  the  promise  therein  to  pay  the  whole  or 
part  by  specified  instalment'^.  In  a  winding-up  tlie  liability  to  pay 
whatever  may  be  called  for  arises  under  sect.  123  of  the  new  Act. 
reproducing  sect.  38  of  the  Act.  replacing  sect.  38  of  the  Companies 
Act.  1862.  Where  the  holder  dies,  his  estate  remains  liable  in  i-espeot 
of  his  share  until  some  other  person  is  registered  as  the  holder 
thereof.  See  supra,  p.  58.  When  the  holder  transfers  and  the  trans- 
feree is  registered,  the  transferee  becomes  liable  to  pay  all  moneys 
subsequently  becoming  payable  in  respect  of  the  share.  See  supra, 
p.  58.  But  a  person  who  has.  by  transfer,  forfeiture,  or  surrender, 
ceased  to  be  a  member,  still  remains  secondarily  liable  as  a  pivst 
member  (B.  contributory)  in  the  event  of  a  winding-up  commencing 
within  one  year  after  he  cea.ses  to  be  a  member,  as  by  sect.  123 
(reproducing  sect.  38  of  the  Companies  Act,  1862)  provided. 

Returns  as  to  Allotments  and  Filing  Contracts  with  Registrar. 

By  sect.  68  of  the  Act,  rej)lacing  sect.  7  of  the  Companies  Act.  1900. 
special  provision  has  been  made  for  prompt  filing  with  tlie  Registrar 
of  particulars  of  all  allotments  from  time  to  time  made .  The  section 
runs  as  follows:  — 

Return  as  to  88. — (1)  Whenever  a  company  limited  by  sliaroK  makes  an}-  allotment  of  its 

allotments.         shares,  the  company  shall  within  one  month  tiioreafter  file  with  the  registrar 
of  companies — 

(«)  a  return  of  the  allotments,  stating:  the  number  and  nominal  amount  of 
the  shares  comprised  in  the  allotment,  the  names,  addresses,  and  de- 
scriptions of  the  allottees,  and  the  amount  (if  any")   paid  or  due  and 
payable  on  each  share;  and 
(ft)  in  the  case  of  shares  allotted  as  fully  or  partly  paid  up  otiicrwise  than 
in  cash,  a  contract  in  writing  constituting  the  title  of  the  allottee  to 
the  allotment,  together  with  any  contract  of  sale,  or  for  services  or 
other  consideration  in  respect  of  which  that  allotment  was  made,  such 
contracts  being  duly  stamped,  and  a  return  stating  the  number  and 
nominal  amount  of  shares  so  allotted,  the  extent  to  which  they  are  to 
be  treated  as  paid  up,  and  the  consideration  for  which  they  have  been 
allotted. 
(2)  Where  such  a  contract  as  above  mentioned  is  not  reduced  to  writing,  the 
company  shall  within  one  month  after  the  allotment  file  with  the  registrar  of 
companies  the  prescribed  particulars  of  the  contract  stamped  with  the  same 
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stamp  duty  as  would  have  been  payable  if  the  contract  had  been  reduced  to 
writing,  and  those  particulars  shall  be  deemed  to  be  an  instrument  within  the 
meaning  of  the  Stamp  Act,  1891,  and  the  registrar  may,  as  a  condition  of  filing 
the  particulars,  require  that  the  duty  payable  thereon  be  adjudicated  under 
section  twelve  of  that  Act. 

(3)  If  default  is  made  in  complying  with  the  requirements  of  this  section, 
every  director,  manager,  secretary,  or  other  officer  of  the  company,  who  is 
knowingly  a  party  to  the  default,  shall  bo  liable  to  a  fine  not  exceeding  fifty 
pounds  for  every  day  during  which  the  default  continues: 

Provided  that,  in  case  of  default  in  filing  with  the  registrar  of  companies 
within  one  month  after  the  aUotment  any  document  required  to  be  filed  by  this 
section,  the  company,  or  any  person  liable  for  the  default,  may  apply  to  the 
Court  for  relief,  and  the  Court,  if  satisfied  that  the  omission  to  file  the  document 
was  accidental  or  duo  to  inadvertence  or  that  it  is  just  and  equitable  to  grant 
relief,  may  make  an  order  extending  the  time  for  the  filing  of  the  document  for 
such  period  as  the  Court  may  think  proper. 

The  object  of  this  section  is  to  afTord  those  who  deal  or  propose  to  Object, 
deal  with  a  company  the  means  of  ascertaining^  approximately  the 
position  of  the  company  as  regards  its  issued  shares.  Under  the 
law  as  it  stood  before  this  Act  (sect.  26  of  the  Act  of  1862)  a  com- 
pany was  only  bound  once  a  year  to  make  a  return  showing-  its 
capital  issue,  and,  accordingly,  a  search  at  the  Registrar's  ottice  in 
many  cases  afforded  very  little  information,  for  the  filed  return  very 
commonly  showed  only  the  po.sition  six  or  eight  months  before  the 
search.  This  was  supplemented  by  the  now  repealed  sect.  25  of 
the  Companies  Act,  1867,  which  provided  for  the  filing  of  con- 
tracts a-s  to  shares  issued  for  a  consideration  other  than  cash;  but 
oven  after  compliance  with  both  sections  the  information  disclosed 
was  not  up  to  date.  The  section  now  under  consideration  brings 
matters  up  very  nearly  to  the  date  of  search. 

The  first  sub-section  is  divided  into  two  parts,  {'a)  and  [b). 

Part  (a)  requires  '' a  return  of  the  allotments."  stating  certain 
particulars,  including  "the  amount  (if  any)  paid,  or  due  and  pay- 
able on  each  share";  and  a  question  at  once  arises  whether  this 
return  must  include  shares  subscribed  for  in  the  memorandum  of 
association,  for  shares  so  subscribed  do  not  require  allotment  (supra, 
p.  46),  the  subscriber  obtaining  a  complete  title  immediately  on 
the  incorporation  of  the  company.  Upon  the  whole  the  answer 
seems  to  be  that  where  there  is  no  allotment  of  shares  so  subscribed 
there  is  no  obligation  to  include  such  shares  in  the  return;  but, 
though  not  necessary,  it  is  not  uncommon  to  pass  a  resolution  for 
allotment  of  the  shares  so  subscribed  for,  and  where  this  is  done  the 
shares  should  be  included  in  the  return. 

Another  question  which  arises  on  part  (a)  is  whether  the  return 
thereby  required  is  to  include  all  shares  allotted,  including  those 
which  are  allotted  in  whole  or  part  for  a  consideration  other  than 
cash,  or  only  those  which  are  to  be  paid  for  in  cash.  Probably  the 
latter  construction  is  the  correct  one;  for  otherwise,  in  the  case  of 
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shares  allotted  in  whole  or  part  for  a  consideratiou  other  than  cash, 
they  must  be  meutioned  in  two  returns,  viz.,  that  under  (a)  and 
that  under  {b),  which  might  lead  to  confusion. 

(b)  This  paragraph  is  in  substitution  for  sect.  25  of  the  Com- 
panies Act,  1867,  which  Avas  repealed  by  sect.  33  of  the  Act  of  1900. 
It  is  peculiarly  framed,  for  in  the  case  specified  it  recjuires  the 
filing — 

(1)  of  a  contract  in  writing  constituting  tlic  litle  nf  the  allottee  to 

such  allotment,  and 

(2)  of  any  contract  of  sale  or  for  services,  or  for  other  considera- 

tion in  respect  of  which  such  allotment  was  made,  and 

(3)  of  a  return  stating  the  number  and  nominal  amount  of  shares 

so  allotted,  the  extent  to  which  they  are  to  bo  treated  as 
paid  up,  and  the  consideration  for  wliioh  (hey  have  been 
allotted. 

It  is  clear  that  in  every  case  the  contract  {1)  and  the  report  (3) 
must  be  filed;  but  as  to  (2)  it  is  apprehended  that,  the  word  being 
"any"  as  distinguished  from  "a,"  it  means  any  contract  which  may 
have  been  entered  into,  supposing  there  is  such  a  contract— there 
is  no  need  to  file  such  a  contract  when  there  is  none — or,  in  other 
words,  "any  contract"  must  be  read  "the  contract,  if  any." 

The  object,  presumably,  is  to  meet  the  case  of  a  principal  con- 
tract for  sale  followed  by  a  sub-contract  conferring  title  on  the 
allottee,  as  in  liharaskhoma,  <&c.  Syndicate,  (1897)  2  Ch.  451,  456, 
and  to  compel  the  filing  of  both  in  order  to  furnish  the  fullest  infor- 
mation. 

Very  commonly,  however,  the  allottee's  title  is  constituted  by  the 
sale  contract,  and  where  this  is  the  case  it  would  seem  sufficient  to 
file  the  sale  contract:  in  filing  that,  everything  required  by  the  section 
is  in  fact  filed. 

It  seems  clear  that,  in  order  to  comply  with  this  section,  if  the  con- 
tract "  constituting  the  title  to  the  allotment "  has  not  been  reduced 
to  writing  before  the  allotment,  the  company  must  file  particulars 
as  required  by  sub-sect.  (2).     See  infra,  p.  67. 

Allotted.  "Allotted."     Sub-section  (6),  it  is  to  be  noted,  applies  only  "in 

the  case  of  shares  allotted  as  fully  or  partly  paid  up  otherwise  than 
in  cash."  These  words  are  peculiar.  They  are  obviously  elliptical, 
and  should,  looking  to  the  context,  be  read  as  referring  to  the  case 
of  shares  allotted  upon  the  footing  that  the  whole  or  some  part  of 
the  amount  thereof  shall  be  credited  as  paid  up  for  a  consideration 
other  than  cash;  for  the  context  shows  that  the  Act  is  here  dealing 
with  shares  which  are  to  be  treated  as  paid  up  to  some  extent, 
and  are  allotted  in  consideration  of  property  or  services  or  other 
equivalent. 
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A  Contract  in  Writing."  "^I'he  section  .sa^-s  nothing  about  the  Contract  in 
contract  being  signed  by  the  parties.  The  words  used  in  sect.  25  ^"  ^"^• 
of  the  Companies  Act,  1867,  for  which  sect.  7  of  the  Companies  Act, 
1900,  and  now  sect.  88  of  the  Act  of  1908,  is  substituted,  were  "a 
contract  duly  made  in  writing,"  and  it  was  held  that  the.se  Avords 
meant  signed  by  both  parties.  See  New  Eberhardt  Co.,  43  C.  D. 
130.  So,  in  Pooley  v.  Driver,  5  C.  D.  458,  it  was  held  that  the  words 
"  contract  in  writing  "  in  sect.  1  of  28  &  29  Vict.  c.  6,  meant  contract 
in  writing  signed  by  the  parties.  And  in  Ex  parte  Munro,  1  Q.  B.  D. 
724,  it  was  held  that  an  "  agreement  in  writing  "  between  a  solicitor 
and  clients  as  to  costs,  under  sect.  4  of  33  &  34  Vict.  c.  28,  must  be 
signed  by  both  parties.  Hence  it  is  apprehended  that  a  contract,  to 
satisfy  sect.  88,  must  be  signed  or  executed  by  both  parties. 

'  Constituting  the  Title  of  the  Allottee  to  such  Allotment." 

Tlioso  words  prima  facie  point  to  the  conclusion  that  the  contract 
which  is  to  be  filed  must  be  signed  before  the  allotment;  for,  once  the 
allotment  has  been  made,  it  would  seem  that  no  subsequent  contract 
can  constitute  the  title  of  the  allottee  to  "such  allotment." 

Thus,  if  by  oral  contract  the  shares  are  allotted  in  consideration  of 
property  which  is  duly  conveyed,  it  is  ditficult  to  see  how  any  subse- 
quent contract  in  writing  can  "  constitute  "  the  allottee's  title  to  the 
allotment:  the  title  was  validly  and  effectually  "constituted"  by  oral 
contract.  In  such  case  particulars  of  the  oral  contract  must  be  filed 
under  sub-sect.  (2)  of  sect.  88. 

Tliis  is  a  matter  of  some  importance,  for  cases  very  commonly 
occur  in  which,  by  oversight  or  otherwise,  allotments  for  a  con- 
sideration other  than  cash  are  made  without  the  signature  of  a 
sullicient  contract  to  file. 

As  to  the  parties  to  the  contract,  it  would  seem  that  the  company  or 
some  duly  authorized  agent  of  the  company  must  be  one  of  the 
parties,  and  prlrtui  facie  that  the  allottee  or  a  trustee  for  the  allottee 
must  also  be  a  party;  for,  strictly  speaking,  a  contract  by  the  com- 
pany with  A.  for  an  allotment  to  B.  gives  B.  no  title  to  the  allot- 
ment, and  no  right  to  enforce  it  {Empress  Engineering  Co.,  16  C.  D. 
125),  unless  A.  is  agent  or  trustee  for  B.  (Ibid.)  Hence  it  is 
doubtful  whether  a  contract  which  provides  for  the  allotment  of 
paid-up  shares  '"  to  A.  or  his  nominees "  can,  so  far  as  regards 
the  nominees,  be  said  to  constitute  the  title  of  the  nominees  to  an 
ullotment.  And  even  if  the  contract  plus  the  nomination  be  fded, 
it  is  not  clear  that  they  "  constitute  the  title." 

In  such  cases  any  question  can  be  precluded  by  allotting  direct  to 
A.  and  then  transferring  to  the  nominees,  or  by  making  a  supple- 
mental contract  between  him  and  the  nominee  or  a  trustee  before 
allotment,  and  therein  providing  for  the  allotment  to  the  nominee. 

Under  sect.  25  of  the  Companies  Act,  1867,  it  was  held  that  a 
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When  con- 
tract to  be 
filed. 


nominee  was  effectually  protected  by  tlie  filing  of  a  contract  providing 
for  allotment  of  paid-up  shares  to  A.  or  his  nominees  (Carling's 
case,  1  C.  D.  115),  or  even  without  those  words  {Kirhy's  case,  46 
L.  T.  682;  Common  Petroleum  Engine  Co.,  (1895)  2  Ch.  759);  but 
the  words  of  sect.  88  of  the  Act  of  1908  are  very  different. 

The  contract  is  to  be  filed  within  one  month  after  the  allotment, 
and  the  question  sometimes  arises  whether  a  contract  filed  before 
allotment  will  suffice.  Considering  that  the  obvious  object  is  to 
secure  the  disclosure,  it  may  be  that  a  contract  so  filed  is  sufficient; 
but  it  is  safer  to  adhere  to  the  express  directions  of  the  section,  the 
policy  of  which  is  to  ensure  disclosure  of  the  actual  allotment,  not 
of  that  which  is  in  contemplation  merely. 


Cash. 


What  not 
cash. 


What  is     Cash  "? 

Sub-sect.  1  (b)  of  sect.  88  deals  with  shares  allotted  as  fully  or 
partly  paid  up  otherwise  than  in  cash,  and  the  question  thereupon 
arises  as  to  what  is  cash.  There  is,  of  course,  no  question  that  if  the 
share  is  issued  expressly  on  the  footing  jthat  it  is  to  be  paid  up  by 
instalments,  or  with  reference  to  calls,  or  without  any  stipulation  as  to 
how  the  amount  is  to  be  paid,  it  is  issued  on  a  cash  footing. 

So,  also,  if  the  share  is  issued  credited  as  fully  or  partly  paid  up  in 
consideration  of  the  payment  to  the  company  of  a  sum  in  cash  equal 
to  or  exceeding  the  credit,  the  share  is  issued  for  cash. 

But  it  has  been  held  that  where  a  share  is  issued  as  a  fully  paid-up 
share  iu  con-sideration  of  the  release  of  a  debt  presently  payable  by 
the  allottee,  it  is  not  issued  for  cash.  Johannesburg  Hotel  Co.. 
(1891)  1  Ch.  119,  129. 

Wliei-o  a  transaction  results  in  this,  that  there  is  on  the  one  side  a 
hofnd  fide  debt  payable  in  money  at  on^e  for  the  purchase  of  property, 
and  on  the  other  side  a  bond  fide  liability  to  pay  money  at  once  on 
shares,  so  that  if  bank  notes  had  been  handed  from  one  side  of  the 
table  to  the  other  in  payment  of  calls,  they  might  legitimately  have 
been  handed  back  in  payment  for  the  property;  then  if  the  two 
■demands  axe  set  off  against  each  other,  the  shares  have  been  paid  for 
in  cash.  Spargo's  case,  L.  R.  8  Ch.  412;  North  Sydney  Investment 
Co.,  (1899)  A.  C.  353;  LarocqucY.  Beauchemin,  (1897)  A.  C.  358. 
But  there  must  be  "cross  money  payments  presently  enforceable." 
Re  Barrow-in-Furness  Investment  Co.,  14  Ch.  D.  403,  supra. 

If  shares  are  issued  as  fully  or  partly  paid  up,  in  consideration 
of  property  to  be  made  over  to  the  company  or  services  rendered 
to  the  company,  or  in  consideration  of  the  release  of  a  debt  or  claim, 
or  by  way  of  compromise,  the  share  is  issued  for  a  consideration 
other  than  cash. 

So,  also,  where  shares  are  issued  without  any  sum  credited,  but 
upon  the  footing  that  the  whole  or  some  part  of  the  amount  may  be 
paid  up  by  making  over  to  the  company  property,  or  rendering  it 
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services,  the  share  is  issued,  at  any  rate  in  part,  for  a  consideration 
other  than  cash. 

Sub-sect.  1  (b)  of  sect.  88  only  deals  with  shares  allotted  for  a 
consideration  other  than  cash;  it  does  not  cover  the  case  of  shares 
allowed  on  a  cash  basis  and  afterAvards  paid  up  wholl}^  or  in  part  by 
making  over  to  the  company  property  or  rendering-  to  it  services 
which  it  is  willing  to  accept  in  satisfaction  of  the  amount  of  the  shares 
or  some  part  thereof. 

Sect.  25  of  the  Act  of  1867  having  been  repealed  (see  infra),  the 
law  now  stands  as  it  stood  under  the  Act  of  1862;  and  accordingly 
shares,  whether  subscribed  in  the  memorandum  or  otherwise  taken 
up,  may  be  paid  up  in  cash  or  other  ivise.  "  If  a  man  contracts  to  take 
shares,  he  must  pay  either  in  money  or  money's  worth,  and  payment 
in  either  will  bo  a  satisfaction."  Per  Giffard,  L.  J.,  in  Baglan  Hall 
Colliery  Co.,  5  Ch.  346,  355.  And  in  the  same  case  he  says  (p.  354) 
that  he  does  not  see  that  "  payment  in  kind  according  to  a  subsequent 
contract  with  the  company  is  inconsistent  with  such  a  memorandum. 
If  thei-e  be  a  contract  of  such  a  nature  that  on  a  bill  fded  by  the 
company  it  could  not  be  set  aside,  a  payment  for  shares  in  kind 
according  to  that  contract  is  legal." 

Hence,  if  shares  are  issued  to  A.  on  a  cash  basis,  there  is  nothing  to 
prevent  a  subsequent  contract  that  the  amount  or  part  thereof  shall 
be  satisfied  by  making  over  to  the  company  property  or  rendering 
it  services  which  the  company  is  mlling  to  accept  in  satisfaction;  but 
in  such  a  case  the  company  must  file  a  return  under  sect.  88. 

Moreover,  the  section  in  no  way  interferes  Avith  Spar  go's  case,  8  Ch. 
407,  and  accordingly  any  bo)id  fide  transaction  which  in  an  action 
for  calls  would  support  a  plea  of  payment  is,  a  fortiori,  f-ulficient. 
Larocque  v.  Beaudiemiii,  (1897)  A.  C.  358;  North  Sydney  Invest- 
ment, &c.  Co.,  0899)  A.  C.  263. 

As  to  applications  for  relief  where  there  has  been  an  omission  to 
comply  with  the  section,  see  the  decisions  on  the  Companies  Act,  1898, 
infra,  towards  the  conclusion  of  Chap.  XX. 

Penalty. 

The  penalty  is  very  onerous,  namely,  50^.  per  day;  l)ut  it  is  only  to  Tenalty. 
be  enforced  against  a  director,  manager,  secretary,  or  other  officer 
who  is  knowingly  a  party  to  the  default.  "Knowingly"  means 
"  knomng  the  facts  "  {Burton's .  Bevan,  (1908)  2  Ch.  240),  and  a  man 
commits  the  offence  if  he  knows  of  the  allotment  or  knows  of  the 
contract  and  does  not  procure  compliance  with  the  section;  the  mere 
fact  that  he  erroneously  believed  that  he  had  complied  with  the 
section  would  not,  semble,  afford  a  defence.  Twy cross  v.  Grant, 
2  C.  P.  D.  469. 
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Result  of  Non-tiling. 

TliG  non-filing-  of  the  re(|uisite  contract  will  not,  as  under  soot.  2.'>  of 
the  Act  of  18G7,  below  referred  to,  render  the  shares  liable  to  payment 
in  cash,  but  will  expose  the  directors  and  other  officials  of  the  com- 
pany to  heavy  penalties.    See  sect.  88,  sub-sect.  3,  of  the  Act  of  19i)8. 


Register  of  Members. 

Register  of  Every  company  under  the  Act  is  to  cause  to  be  kept  in  one  or  more 

members.  jj^^i^g  ^  register  of  its  members.  See  sect.  25  of  the  Act  of  1908 
(replacing-  sect.  25  of  the  Act  of  1862 ).  This  register,  as  will  be  seen, 
is  one  of  the  cardinal  ])oints  of  our  (■oin])aiiy  system . 

Contents. 

Contents.  This  register  nmst  contain:  — 

(a)  Names  and  addresses  and  the  occupations  {H  any  i  of  the 

members  of  the  company. 
( bj  A  statement  of  the  number  of  shai-es  held  by  each  share- 
holder, distinguishing  each  share  by  its  number  (sect.  22) 
and  the  amount  paid  or  agreed  to  be  considered  as  paid 
on  each  sliai-e. 
(c)   The  date  at  which  the  name  of  any  person  was  entered  in  ihe 

register  as  a  member. 
{d)  The  date  at  which  any  person  ceased  to  bo  a  member. 
In  default  the  company  and  every  director  or  manager  are  liable  to 
heavy  penalties. 

Notice  of  any  change  of  address  is  to  be  entered  on  the  reg-ister. 
As  to  share  warrants,  see  sect.  37  of  the  Act  of  1908  u-eplacing 
sect.  31  of  the  Companies  Act,  1867). 

Prima  facie  a  company  is  not  entitled  to  enter  a  memorandum  of 
lien  on  the  register.     Re  Key  &  Son,  (1902)  1  Ch.  467. 
As  to  registering-  a  firm,  supra,  p.  45. 


Inspection. 

Inspection.  The  register  of  members  commencing-  from  the  date  of  the  regis- 

tration of  the  company  is,  by  sect.  30,  to  be  kept  at  the  registered 
office  of  the  company  (sect.  62,  infra);  and  by  sect.  30  such  register  is 
to  be  open  for  inspection  by  members  gratis,  and  for  inspection  by 
any  other  person  on  payment  of  one  shilling  or  such  less  sum  as  the 
company  may  prescribe  for  each  inspection. 

A  right  is  also  given  to  require  a  copy  of  such  register  or  any  part 
thereof,  and  a  penalty  is  imposed  for  refusal  of  inspection,  and  in 
addition  to  this  penalty,  a  judge  sitting  in  chambers  may  by  order 
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compel  an  immediato  inspection  of  the  register;  and  disobedience  of 
that  order  being  a  contempt  of  Court  may  be  punished  by  im- 
prisonment. 

The  right  of  inspection  does  not  carry  mth  it  the  right  to  make  free 
extracts.  The  sum  of  Gd.  per  folio  of  100  words  must  be  paid. 
Balaghdt  Gold  Mining  Co.,  (1901)  2  K.  B.  G65,  overruling  Boord  v. 
African,  &c.  Co.,  (1898)  1  Ch.  59C>. 

The  "register"  includes  the  entries  of  the  names  of  persons  who 
have  been,  but  have  ceased  to  be,  members  of  tlie  company  by  reason 
of  the  forfeiture  of  their  shares  or  otherwise.  Boord  v.  African  Con- 
solidated, dc.  Co.,  supra. 

The  right  terminatos  on  a  winding-up.  Kent  Coalfields  Syndicate, 
(1898)  1  Q.  B.  754. 

Refusal  in  this  section  means  a  distinct  and  definite  refusal.  Rex 
v.  ^'ilts  and  Berks  Canal  Co..  W  .\d.  k  El.  477.  See,  too,  8  Ad. 
&  El.  901. 

A  creditor  or  member  may  inspect  by  his  solicitor  or  agent.  Bevan 
V.  Webb,  (1901;  2  Ch.  59. 

The  motive  for  inspection  is  immaterial.  /)aiv>,s  v.  Crn.'^  Light  and 
Coal  Co..  (1909)  1  Ch.  248. 

Closing  of  Register. 

The  cumpany  is  empowered  to  close  the  register  by  advertisement,  Closing  of 
but  not  for  MKirc  than  tliirtv  davs  in  each  year.     See  sect.  .'U  of  1908.   register. 


Register  Prima  facie  Evidence. 

The  i-egister  of  members  is  to  be  prima  facie  evidence  of  auy 
matters  by  the  Act  directed  or  y,uthorizcd  to  be  inserted  therein. 
Sect.  33  of  the  Act  of  1908.  Hence  it  is  not  conclusive.  Reese 
Rirrr.  rfv    Co.  v.  Switlt.  L.  R.  4  H.  L.  80. 


Publicity  of  Register. 

It  is  important  tc»  note  the  fact  that  the  register  of  members  is,  by  Publicity  of 
the  Act,  open  to  the  public  until  winding-up.    In  this  respect  the  Act  '"^^ter. 
of  1862  differs  from  the  Act  of  1844.     By  sect.  50  of  the  Act  of  1844 
every  shareholder  was  to  have  liberty  to  search  the  register  at  all 
reasonable  times,  but  nobody  was  to  be  at  liberty  to  search  it  who 
was  not  a  shareholder. 

There  was  a  similar  obligation  as  to  keeping  a  register  in  the  Act 
of  18G2,  but  that  Act  introduced  an  important  change  in  providing 
(sect.  30;  that  the  register  should  be  open  to  the  inspection  not  only 
of  shareholders,  but,  on  payment  of  one  shilling,  of  all  other  persons. 
This  would,  of  course,  include  creditors  and  persons  about  to  deal 
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witli  the  company,  and  the  change  indicates  uuraistakeably  an  inten- 
tion on  the  part  of  the  Legislature  that  tlie  creditors  and  persons 
who  contemplated  dealing  in  some  way  with  the  company  were  to 
be  entitled  to  look  at  this  document  as  showing  them  to  what  extent 
they  might  safely  trust  the  company. 

While  the  liability  of  shareholders  remained  unlimited  '"  such  a 
power  of  inspection  was  not  necessary,  or,  certainly,  not  at  all  so 
necessary.  .  .  .  But  when  the  Legislature  enabled  shareholders  to 
limit  their  liability  not  merely  to  the  amount  of  their  shares,  but  to 
so  much  of  that  amount  as  remained  unpaid,  it  is  obvious  that  no 
creditor  could  safely  trust  the  company  mthout  ascertaining  first 
who  the  shareholders  might  be,  and,  secondly,  to  what  extent  they 
would  be  liable.  This  is  obviously  the  reason  why  the  new  statute 
opened  the  register  to  the  inspection  of  all  the  world.  .  .  .  The 
Legislature  took  care  to  provide  the  register  as  the  means  of  enabling 
persons  dealing  with  the  company  to  know  to  whom  and  to  what 
they  might  trust.  It  intended  to  put  the  persons  whose  names  are 
on  it  in  the  same  po'^ition  towards  creditors  (subject,  of  course,  to 
the  statutable  restrictions)  as  persons  engaged  in  an  ordinary 
partnership,  or  persons  trading  formerly  under  the  Act  of  1844." 
Per  Lord  Cranworth,  Oakes  v.  TiirquanJ,  L.  R.  2  H.  L.  366.  In 
the  same  case  his  Lordship  also  said:  "  It  is  a  fallacy  to  hold  that  the 
liability  of  the  partners  in  these  companies  must  rest  entirely  on 
the  same  principle  of  contract  which  was  the  foundation  of  the 
liability  of  the  partners  of  any  unincorporated  companies  prior  to 
the  institution  of  this  class  of  associations.  The  question  is  not 
whether  there  was  any  privity  of  contract  between  the  appellant 
and  creditors  of  the  company;  but  it  is  whether,  under  the  constitu- 
tion of  these  newly-created  societies,  there  is  a  statutory  liability 
imposed  on  persons  in  the  position  of  the  appellant.  Secondly,  it 
is  an  error  to  hold  that  creditors  are  not  supposed  to  trust  to  the 
responsibility  of  the  shareholders.  The  careful  regulations  as  to 
the  register  of  shareholders  and  the  publicity  to  be  given  to  them 
form  a  sufficient  answer  to  that  argument.  Indeed  it  is  plain,  from 
the  reason  of  the  thing,  that  no  credit  would  otherwise  be  given  to 
the  abstraction  of  a  company." 

On  the  same  principle,  in  SewelVs  case,  3  Ch.  138,  where  a  regis- 
tered shareholder  wished  to  disclaim  the  ownership  of  certain  shares. 
Lord  Cairns,  while  assuming  in  the  shareholder's  favour  that  he 
might  have  had  a  right  to  disclaim,  was  of  opinion  that  "  not  having 
done  so,  and  being  aware  that  he  was  held  out  to  the  public  as  the 
holder  of  the  shares,  it  is  too  late  for  him,  months  or  even  years 
afterwards,  to  enter  into  that  question."  "It  is  impossible,"  the 
same  learned  judge  remarked  on  another  occasion,  "  to  disembarrass 
these  cases  of  the  effect  which  a  man's  name  being  on  the  register 
has  in  inducing  other  persons  to  alter  their  position."  Lawrence's 
case  (1867),  2  Ch.  417. 
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The  result  of  this  doctrine  of  holding  out  is  that  if  a  person's  name 
is  on  the  register  with  his  consent,  and  he  claims  a  right  to  have  it 
removed  on  some   ground  or  other,  he  must    exercise    the    right 
promptly,  otherwise  he  forfeits  it.     See  Scottish  Petroleum  Co.,  23 
CD.  434,  in  which  Baggallay,  L.  J.,  said:  "  The  delay  of  a  fortnight  Delay, 
in  repudiating  the  shares  makes  it  in  my  mind  doubtful  whether 
the  repudiation  in  the  case  of  a  going  concern  would  have  been  in 
time.     No  doubt  where  investigation  is  necessary  some  time  must 
be  allowed,  as  in  the  Central  Raihvay  Coinyany  of  Venezuela,  L.  R. 
2  H.  L.  99;  but  where,  as  in  the  present  case,  the  shareholder  is  at 
once  fully  informed  of  the  circumstances,  he  ought  to  lose  no  time 
in  repudiating."     Even  where  a  name  is,  pursuant  to  a  void  con- 
tract, placed  on  the  register,  delay  may  be  fatal.     Railway  Time 
Tables  Co.,  42  C.  D.  107;  supra,  p.  54. 

Nevertheless  the  reliance  to  be  placed  on  the  register  is  qualified  ^e^gj«^ty^°o* 
to  this  extent,  that  anyone  dealing  with  the  company  must  be  taken  ^°°^ 
to  know — 

(1)  That  shares  may  be  transferred  in  accordance  with  the  regula- 

tions, and  thus  an  insolvent  shareholder  may  be  substituted 
for  a  solvent  one. 

(2)  That  a  member  who  has  been  induced  to  take  shares  by  mis- 

i-epresentations  or  mistake,  even  though  on  the  register  for 
years,  may,  while  the  company  is  a  going  concern,  repu- 
diate his  .shares  and  get  off  the  register.     See  p.  197,  infra. 

(3)  That  there  may  be  persons  on  the  register  placed  there  without 

their  consent  who  may  subsequently  enforce  the  removal  of 
their  names.  See  further,  Eeese  River  Co.  v.  Smith,  L.  R. 
4  H.  L.  803;  and  Baillies  case,  (1898)  1  Ch.  110,  in  which 
a  person  on  the  register  escaped  on  the  ground  that  he  had 
made  a  mistake  as  to  the  company. 
•  (4)  That  persons  on  the  register  may  escape  under  sect.  86  of  the 
Companies  Act,  1908,  on  the  ground  of  the  allotment  being 
irregular. 

(5)  Where  the  entry  on  the  register  is  there  stated  to  be  subject 
to  some  condition  membership  is  not  complete.  Spitzel 
V.  Chinese  Corporation,  80  L.  T.  347.     See  p.  49,  .mpra. 

As  to  rectification  of  the  register,  see  infra.  Chap.  XX. 

Powers  of  Majority. 

It  is  a  cardinal  rule  of  the  law,  as  applied  to  corporations,  that  Powers  of 
primu  facie  the  majority  of  its  members  are  entitled  to  exercise  its  "^«J«"  y- 
powers  and  control  its  operations  generally. 

"Where  no  special  provision  is  made  by  the  constitution  of  a 
corporation,  the  whole  are  bound  by  the  acts  not  only  of  the  major 
part,  but  of  the  major  part  of  those  who  are  present  at  a  regular 
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corporate  meeting-,  whether  the  number  present  be  a  majority  of 
the  whole  or  not."  Bacon,  Abr.  II.  2G9,  citing  lU  Mod.  75;  12 
Mod.  232;  Cowp.  249.  "It  cannot  be  disputed  that  wherever  a 
certain  number  of  persons  are  incorporated,  a  major  part  of  them 
may  do  any  corporate  act;  so,  if  all  be  .summoned,  and  part  appear, 
a  major  part  of  those  that  appear  may  do  a  corporate  act,  lliuu^h 
nothing-  be  mentioned  in  the  charter  of  the  major  part.'  Per  Lord 
Hardwicke,  C,  Att.-Gen.  v.  Davij,  2  Atk.  212. 

This  rule  is  applicable  to  a  company  under  the  Act  of  1908,  save 
so  far  as  its  constitution,  or  regulations,  or  the  Act,  exclude  or 
modify  the  rule;  and  accordingly  all  the  powers  of  the  company 
are  exerciseable  by  resolution  of  a  general  meeting,  e.g.,  if  tiicrt' 
are  no  directors  capable  of  acting  in  a  particular  tran.sactiou,  and 
some  of  the  directors  do,  or  propose  to  do,  something  beyond  their 
powers,  but  within  the  powers  of  the  company,  a  geiieral  meeting 
can  ratify  what  has  been  done,  or  authorize  what  is  proposed  to  be 
done.  Grant  v.  United  Kingdavi  Switchback  Rail.  Co.,  40  C.  D. 
135.  And  if  some  person  is  acting  as  a  director  who  has  not  been 
duly  appointed,  or  is  not  duly  qualified,  it  is  for  tlie  luajority  to 
object,  and  if  some  shareholder  brings  an  action  in  tlie  name  of  the 
company,  e.g.,  to  impeach  the  conduct  of  the  directors  in  regard 
to  a  matter  within  the  powers  of  the  company,  it  is  for  a  general 
meeting  to  decide  whether  the  action  shall  proceed.  Ducket t  v. 
Gover,  G  C.  D.  82.  As  to  further  proceedings,  see  25  W.  R.  554; 
Exeter  and  Crcditun  Rail.  Co.  v.  Bullcr,  5  Ry.  Cas.  2!  1. 

The  cases  following  illustrate  the  importance  which  the  Courts, 
and  especially  Courts  of  equity,  attach  to  the  will  of  the  majority:  — 

In  Fosfi  V.  Harbottle,  2  Ha.  4G1,  two  members  of  an  incorporated 
company  filed  a  bill  against  the  directors  and  others,  praying  that 
the  defendants  might  be  compelled  to  make  good  the  losses  sus- 
tained by  the  company  by  reason  of  the  fraudulent  acts  of  such 
directors;  but  the  Court,  being  of  opinion  that  the  act.s  of  tlie  defen- 
dant complained  of  were  capable  of  confirmation  by  a  majority  of 
the  members  of  the  company,  declined  to  interfere.  See  also  Mozley 
V.  Alston,  1  P.  H.  790. 

So,  in  Macdougall  v.  Gardiner,  1  C.  Div.  13,  where  the  plaintiff, 
a  shareholder  in  a  company  under  the  Act  of  1862,  sued  in  respect 
of  alleged  misconduct  of  a  director  at  a  meeting  of  the  company, 
it  was  held  that  he  had  no  locus  standi  to  complain;  that  the  wrong, 
if  any,  was  a  wrong  to  the  compan}-,  and  that  the  company  in  its 
corporate  capacity  could  alone  sue  in  respect  thereof;  that  if  the 
majority  sided  with  the  plaintiff,  there  was  no  difficulty  in  suing 
in  the  name  of  the  company;  and  that  if  the  majority  were  against 
the  plaintiff,  there  was  no  use  in  litigating  the  matter,  for  the  will 
of  the  majority  was  entitled  to  prevail. 

"In  my  opinion,"  said  Mellish,  L.  J.,  in  that  case,  "if  the  thing 
complained  of  is  a  thing  Avhich  in  substance  the  majority  of  the  com- 
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panv  are  entitled  to  do,  or  if  eomothiug  has  been  doue  irregularly 
which  Uie  majority  of  the  company  are  entitled  to  do  regnlarly,  or  it 
something  has  been  done  illegally  which  the  majority  of  the  company 
are  entitled  to  do  legally,  there  can  be  no  use  in  having  htigation 
about  it,  the  ultimate  end  of  which  is  only  that  a  meeting  has  to  be 
called,  and  then  ultimatoly  the  majority  g^ts  its  wishes.  See  also 
Ex  parte  Fox,  G  Ch.  170;  Harben  v.  PhUlips,  23  C.  Div  14; 
Whitman  v.  Watkin.,  78  L.  T.  188;  Exeter  and  Crechion  Rail.  Co. 
V.   Bullcr,  r>  Ry.   t'a.s.   21 1:    and  yormandij  v.   hul  Coopr  ii  Co., 

(1908)  1  Ch.  84.  ,  .        .     ^, 

But  the  rule  of  tlie  autjunl.N  i.>.  u..  above  stated,  subject  to  the 
nrovi.sion.s  of  the  Acts  and  of  the  company's  memorandum,  and  in 
some  ca^es  the  articles  of  a-ssociation.  Thus,  if  the  articles  provide 
for  the  continuance  in  office  of  the  directors,  and  do  not  contain  any 
power  to  remove  a  director,  the  company  cannot  remove  a  director 
without  in  the  first  plac^-  procuring  the  insertion  in  the  articles  of 
a   power  of  removal.      Ilciwpton   v     r,;,.'..   ratent   Candle  Co.,  24 

^^  So,  also,  where  the  articles  provi.le  that  the  <lneetors  shall  have  all 
the  powers  of  the  company,  subject  to  any  regulaiions  made  by  the 
.ompanv  in  general  meeting  "not  inconsistent  with  the  articles  a 
..eneraf  meeting  cannot  override  the  directors,  e.g.,  by  directing  them 
To  make  a  particular  contract  or  to  disregard  a  veto  given  them  by 
the  article.s.  A  special  resolution  is  rociuired.  Quin  &  Axtens  v. 
Salmon,  (1"J09)  A.  C.  443;  Automatir  Self-Cleamn<i  Co.  v.  Cunmng- 
liame,  (  19UG)  2  Ch.  34;  (hamophone  Tm^e writer,  ( 1908  i  2  Iv.  B.  89; 
Marshall  Valve  dear  Co.  v.  Manning,  ( 1909)  1  Ch.  2G7. 

And,  la.stlv,  the  majoritv  have  no  power  to  sanction  that  wluch  is 
ultra  vires  the  company  ^Ashbury,  dc.  Co.  v.  Hirhe,  h.  R.  7  H^  L- 
G53  G94;  Simpsimy.  Westminster  PaUiee  Hotel  Co.,  S  li.  1-  C.  /!-, 
Hoole  v  a.  W.  Rail.  Co.,  3  Ch.  2G2;  Welton  v.  Sajjery,  a»*J' » 
A  C  "99  )•  or  which  is  a  fraud  on  the  minority  ( Menier  v.  Hooper  s 
Telegraph  Works,  9  Ch.  350;  Burland  v.  Earle,  (1902)  A.  C.  82); 
or  a'breach  of  dutv  of  the  directors  towards  some  of  Uie  .shareholders 
(Alexand^v  v.  Automatic  Telephone  Co.,  .1900)  2  Ch.  56,  09).  See 
further  notes  in  Chap.  XVI 11.  on  the  rule  in  Foss  v.  Harbottle. 

Partnership  Law. 
Incorporated   joint  stock  companies    ditter    essentially    in    many  Analogy^to^ 
respects  from  partnerships.     It  is  true  that  there  is  a  close  analogy 
between  the  two,  and  the  Courts,  in  determining  the  law  apphcable 
to  such  companies,  frequently-in  the  early  days  of  companies- 
resorted  for  guidance  and  suggestion  to  the  principles  of  partnership 

'^Thus,  in  Simpsonv.  Deni^on,  10  Ha.  54,  an  agreement  between  two 
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incorporated  joint  stock  companies  was  impeached,  and  Wood,  V.-C, 
said:  "  The  first  question  to  be  considered  upon  this  motion  is,  what 
are  the  general  principles  which  ought  to  be  applied  to  cases  of  this 
nature  ?  and  I  take  it  to  be  well  settled  that  the  principles  which  are 
to  govern  such  cases  between  the  members  of  large  companies  are  the 
same  as  those  which  regulate  the  rights  in  ordinary  partnerships." 

So,  too,  in  Oakes  v.  Turquand,  L.  R.  2  H.  L.  325,  Lord  Colonsay 
said  that  it  was  "a  mistake  to  hold  that  these  companies  must,  to  all 
legal  effects  and  consequences,  be  regarded  as  unqualified  corpora- 
tions and  in  no  respect  as  partnerships.  ...  I  think  it  would  be 
contrary  to  the  tendency  and  scope  of  all  the  statutes  to  hold  that 
these  corporations  are  stripped  of  all  the  characteristics  of  mercantile 
partnerships,  and  clothed  witli  all  the  attributes  of  perfect  corpora- 
tions, without  qualification." 

And,  again,  in  Griffith  v.  Paget,  6  C.  D.  515,  Jessel,  M.  R.,  said 
that  he  would  "first  of  all  consider  the  case  on  general  principles,  as 
applicable  to  other  partnerships;  for,  after  all,  these  companies  are 
commercial  partnerships,  and  are,  in  the  absence  of  express  provi- 
sions, statutory  or  otherwise,  subject  to  the  same  considerations."' 

See  also  Weston's  case,  4  Ch.  20;  Maude's  cas^e,  6  Ch.  51 ;  Guinness 
V.  Land  Corp.,  22  C.  Div.  377;  Houldsworth  v.  Glasgoiv  Bank, 
5  App.  Cas.  317;  Wilkinson  v.  Cummins,  11  Ha.  337. 

These  judicial  dicta  not^vithstanding,  an  incorporated  company  is 
not  a  partnership,  as  appears  elsewhere  (p.  27),  and  partnership  rules 
are  for  the  most  part  inapplicable  to  it.  For  instance,  in  the  case 
of  a  partnership,  the  unanimous  consent  of  the  partners  can  e.xtend 
the  objects  of  the  partnership,  whereas  the  majority  of  the  members 
of  a  company  have  no  such  power  (Ashbury,  dc.  Co.  v.  Biche,  L.  R. 
7  H.  L.  694;  Button  v.  West  Cork  Rail.  Co.,  23  C.  D.  654,  671; 
Stroud  V.  Royal  Aquarium  Co.,  W.  N.  (1903)  146)  save  as  otherwise 
provided  by  sect.  9  of  the  Act  of  1908  incorporating  the  provisions  of 
the  Companies  (Memorandum  of  Association)  Act,  1890.  So  also  the 
practice  of  the  members  of  a  partnership  may  override  the  provisions 
of  the  partnership  deed:  whereas  practice,  in  the  case  of  a  company, 
cannot  alter  or  override  the  provisions  of  the  memorandum,  or,  as  a 
rule,  the  regulations  of  the  company.  Frank  Mills  Mining  Co., 
23  C.  D.  52,  56;  Ashbury  v.  Watson,  30  C.  Div.  376;  Oakbank  Oil 
Co.  V.  Crum,  8  App.  Cas.  65.  Though  long  acquiescence  may  prove 
the  informal  adoption  by  the  company  of  new  articles.  See  Ho 
Tung  V.  Man  On  Insurance  Co.,  (1902)  A.  C.  (P.  C.)  232.  The 
agency  of  directors  is  circumscribed  by  the  company's  articles;  the 
agency  of  partners  only  by  the  scope  of  the  partnership  business. 
The  remedies  of  a  creditor  of  a  company  are  solely  against  the 
company,  not  the  shareholders  personally,  whereas  in  a  partner- 
ship the  creditors  of  the  firm  are  creditors  of  the  individual  partners. 
Other  illustrations  in  plenty  might  be  given.     And  as  company  law 
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gi-ows  more  complex  this  differentiation  between  the  company  and 
the  partnership  becomes  more  and  more  marked. 

'•  These  companies,"  says  Lord  Macnaghten  in  Welton  v.  Sajfery, 
(1897)  A.  C.  324,  "are  the  creation  of  statute,  and  by  the  statute  to 
which  they  owe  their  being  they  must  be  bound  in  regard  to  share- 
holders as  well  as  in  regard  to  creditors  in  all  matters  coming  within 
the  conditions  of  the  memorandum  of  association.  ...  A  limited 
company  cannot,  in  mattei-s  coming  within  the  conditions  of  its  memo- 
randum, go  on  leading  two  lives,  one  strict,  and  precise  and  regular, 
and  the  other  a  life  of  greater  freedom  and  laxity,  substituting  the 
easier  yoke  of  '  social  contract '  for  the  rigour  of  statutory  directions. 
The   confusion  would  be  hopeless." 

Notice  of  Memorandum  and  Articles. 

A  company's  memorandum  and  articles  of  association  being  public  ^^^'^^^^^^^ 
documents  registered  at  Somerset  House,  not  only  the  shareholders  ^nd  articles. 
of  a  company,  but  all  strangers  who  have  any  dealings  wiUr  the  com- 
pany, are  fixed  with  notice  of  their  contents,  as  well  as  of  the  Act 
or  Acts  under  which  tlie  company  is  constituted. 

Speaking  of  this  constructive  notice,  witli  reference  to  members  of 
the  company,  Lord  Cairns  says,  in  Peel's  case,  2  Ch.  G74:   "If  the 
memorandum  and  articles  of  association  are  in  existence  when  he 
[the  member]  applies  for  shares,  and  if  he  agrees  to  take  his  shares 
on  the  footing  of  the  memorandum  and  articles  of  association  (which 
would  seem  'to  be  the  case  here),  tlien  I  think  that  he  ought  to 
be  held  bound  to  look  to  the  memorandum  and  articles  of  association 
before   he  applies   for  shares.      But  where  the   memorandum  and 
articles  of  association  are  not  in  existence  at  the  time  of  application, 
I  think  that,  at  the  very  latest,  when  he  receives  his  allotment  of 
shares,  he  ought  to  satisfy  himself  that  there  is  nothing  in  the  memo- 
randum or  articles  of  association  to  which  he  desires  to  make  any 
objection."     And  the  same  learned  judge,  in  ScwelVs  case,  3  Ch.  140, 
observes:     "The    company    was    a    company    consisting    of  share- 
holders.    It  is  impossible  not  to  impute  to  every  shareholder  of  the 
companv   the  knowledge  of  what  has  been  called  the  charter,  of 
documents  under  which  the  company  was  trading.    The  company  was 
trading  under  the  memorandum  of  association  as  its  principal  docu- 
ment.    I  think  every  shareholder  must  bo  taken  to  have  known  the 
contents  of  the  memorandum  of  association." 

Other  eminent  judges  have  fully  recognized  the  same  principle. 
■All  the  shareholders  of  the  company  must  have  imputed  to  them 
knowledge  of  the  Act  of  Parliament  and  also  of  their  own  memo- 
randum and  articles  of  association,  and  of  the  fact  that  the  articles  did 
not  (as  they  stood  before  this  resolution  was  passed)  authorize  the 
proposed  increase  of  capital;  and  from  the  notices  which  convened 
the  two  extraordinary  meetings  it  must  have  been  clearly  understood 
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that  without  the  .sanction  ol  those  meetings  the  propDsed  increase  of 
capital  could  not  Ix'  ni:i<li'.'  (  iinijjhcirs  ciisc.  •»  Cli.  1,  jmt  Lord 
Selborn(». 

■'  People  wlio  onto)'  into  these  [»uitnoishi[)s  iiihU'v  aiti(  los  ol'  asso- 
ciation -  that  is,  articles  of  partnership  -must  be  taken  to  have  read 
them,  and  must  be  taken  to  have  understood  them;  and  if  tiiey  are 
to  be  taken  to  have  read  thenj,  and  to  have  understood  them,  which 
they  ought  to  do  before  entering  into  these  contracts,  tlu^y  cannot 
complain  if  the  contract  is  afterwards  carried  out.  That  appears 
to  me  a  conclusive  answer  to  any  notion  of  hardship.  Whether  it  is 
conclusive  in  fact  or  not  is  a  matter  upon  which  men  who  have 
experience  in  the  world  may  have  dill'eront  opinions,  but  I  must 
hokl  it  to  be  conclusive  in  law."  Per  .lossol.  M.  H..  drifjitli  v. 
Paget,  6  C.  D.  .')17. 

■'  ?]ach  party  must  bo  taken  to  have  made  iiim^cll  actjuaintod  with 
the  terms  of  the  written  contract  contained  in  the  articles  of  as.so- 
ciation,  and  the  Acts  of  Parliament,  so  far  as  they  are  important. 
Ho  mus<  also  in  law  be  taken  (though  that  is  sometimes  dill'oront 
from  what  the  fact  may  be)  to  have  understood  the  terms  of  the 
contract  according  to  their  proper  meaning;  and.  that  lx)ing  so,  he 
must  take  the  consequences,  whatever  they  may  be,  of  the  contract 
which  he  has  made."  Per  Lo!(l  Selborne,  L.  (".,  Odkhdvl:  Oil  Co. 
V.  Crion,  8  App.  ('as.  at  p.  70. 
tCnditors,  &c.  The  principle  was  stated  tluis  l)y  Lord  Ilatherley  in  Mtihonci/  v. 
East  llolyjord  Co.,  L.  H.  7  11  L.  K(i'.».  H!);5.  "It  is  .settled  by  a 
series  of  decisions,  of  which  Ernest  v.  Mirholls,  0  \l.  L.  ('.  401,  is 
one,  and  Roi/al  Ihltish  Jitinic  v.  Turqiuind,  (>  El.  S:  HI.  .'{27,  a  later 
one,  that  thos(>  who  deal  wiih  joint  stock  companies  are  bound  to 
take  notice  of  that  which  1  i  all  the  external  position  of  the  company. 
Every  joint  stock  company  has  its  memorandum  and  articles  of 
association;  every  joint  stock  company,  or  nearly  every  one,  1 
imagine  (unless  it  adopts  the  form  provided  by  the  statute,  and 
that  comes  to  the  same  thing  i,  has  its  partnership  deed,  under  which 
it  acts.  Those  articles  of  association  and  that  partnership  deed 
are  open  to  all  who  are  minded  to  have  any  dealings  whatsoever 
with  the  company,  and  these  who  so  deal  with  them  nmst  be  affected 
with  notice  of  all  that  is  contained  in  those  two  documents." 

And  see  Argus  Life  Assurayice  Co.,  39  C.  D.  571. 

In  County  Life  Assurance  Co.,  5  Ch.  288,  293,  Giffard,  J..  J., 
.said:  "In  the  first  place,  a  stranger  must  be  taken  to  have  read 
the  General  Act  under  which  the  company  is  incorporated,  and  also  to 
have  read  the  articles  of  association,  but  he  is  not  to  be  taken  to 
have  road  anything  more;  and  if  he  knows  nothing  to  tiie  contrary, 
he  has  a  right  to  assume,  as  against  the  company,  that  all  matters 
of  internal  management  have  been  duly  complied  with.  The  company 
is  bound  by  what  takes  place  in  the  usual  course  of  business  with  a 
third  party  where  that  third  party  deals  bond  fide  with  persons  who 
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may  bo  termed  de  facto  directors,  and  wlio  mif^fht.  so  far  as  lie  could 
tell,  have  been  directors  de  jure." 

In  County  of  Gloucester  Bank  v.  liudnj  Co.,  (1895)  1  Ch.  629, 
Lord  Halsbury,  L.  C,  further  said:  "Persons  dealing  with  joint 
stock  companies  are  bound  to  look  at  what  one  may  call  the  outside 
position  of  the  company — that  is  to  say,  the}'^  must  see  that  all  the 
acts  Avhich  the  company  is  purporting  to  do,  are  acts  within  the 
general  authority  of  the  company;  and,  if  these  public  documents, 
which  everyone  has  a  right  to  refer  to,  disclose  an  infirmity  in  their 
action,  they  take  the  consequences  of  dealing  with  a  joint  stock 
company  which  has  apparently  exceeded  its  authority."  See  also 
BiggerstafJ  v.  Kowatt's  Wharf,  (189GJ  2  Ch.  93;  Owen,  Ashworth's 
and  Whifworth's  ClaimH,  (1901)  1  Ch.  11.5;  Oakhank  Oil  Co.  v. 
Crum,  8  App.  Cas.  71;  Marshall  v.  Claniorgan  Iron  and  Coal  Co., 
7  Eq.  1.37;  Barrow  Haimitife  Co.,  39  Ch.  D.  .582;  County  of 
(Gloucester  Bank  v.  Rudry  d  Co.,  (189.5)  1  Ch.  629. 

This  rule  of  constructive  notice  entails  important  consequences,  for  Consequences, 
inasmuch  as  everyone  dealing  with  a  company  is  to  be  deoniod  to 
have  notice  of  its  memorandum  and  articles,  it  follows  that  he  is 
li.xed  with  notice  of  the  extent  not  only  of  the  company's  powers, 
but  of  tlie  directors'  powers  and  of  any  limitations  and  restrictions 
imposed  thereon  by  the  articles  or  other  regulations. 

Thus,  if  the  articles  provide  that  a  bill  of  exchange  to  be  binding 
on  the  company  must  be  signed  by  two  directors,  an  outsider  or 
anyone  dealing  with  tli<'  company  must  see  that  it  is  so  signed, 
otherwi.^e  he  cannot  claiiii  under  it.  So,  too,  if  the  articles  provide 
that  the  seal  of  the  company  is  to  be  fixed  in  the  presence  of  two 
lirectors,  who  are  to  sign  their  names,  a  person  dealing  with  the 
'(iinpany  cannot  safely  rely  on  an  instrument  not  so  signed.  See 
Eutjh:  Co..  \  K.  A-  J.  .549;  Agar  v.  Athemnini  Soc,  3  C.  B.  N.  S. 
72.5.  This  is  a  sufficiently  onerous  obligation  to  impose  on  those  who 
4loaI  with  a  registeieij  company,  but  the  incidence  of  the  obligation 
is  to  some  extent  liy:htened  bv  wliat  is  known  as  the 


Rule  in  Royal  British  Bank  r   Turquand  (6  E.  &  B.  327). 

This  rule  is  that  where  a  company  is  regulated  by  an  Act  of  Par-  Presumption 
liament,  general  or  special,  or  by  a  deed  of  settlement  or  memo-  ^  ^^°^  ''^^  ^' 
randurn  and  articles  registered  in  some  public  office,  persons  dealing 
with  the  company  are  bound  to  read  the  Act  and  registered  docu- 
ments, and  to  see  that  the  proposed  dealing  is  not  inconsistent 
therewith;  but  they  are  not  l)0und  to  do  more;  they  need  not  inquire 
into  the  regularity  of  the  internal  proceedings — what  Lord  Hather- 
ley  called  "the  indoor  management."  They  are  entitled  to  assume 
that  all  is  being  done  regularly.  See  also  Mahoney  v.  East  Holy- 
ford  Mining  Co.,  L.  R.  7  H.  L.  869;  Laiid  Credit  Co.  of  Ireland, 
L.   R.  4  cii.  469;    County  Life  Assurance  Co.,  L.  R.   o  Ch.  288; 
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Hambro  v.  Burruxnd,  (1904)  2  K.  B.  10.  But  see  Premier  Indus- 
trial Bank  v.  Carlton  Co.,  (1909)  1  Cb.  107. 

This  rule  is  based  on  the  priuciplo  of  conveuieuce,  for  business 
could  not  be  carried  on  if  a  person  dealing  with  the  apparent  agents 
of  a  company  -was  compelled  to  call  for  evidence  that  all  internal 
regulations  had  boon  duly  observed.  Thus  where  the  articles  give 
power  to  borrow  with  the  sanction  of  a  general  meeting,  a  lender 
need  not  inquire  whether  such  sanction  has  in  fact  been  obtained. 
Royal  British  Bank  v.  Tiirquand,  ubi  supra.  He  may  assume  that 
it  has,  and  if  he  is  acting  bond  fide  he  will,  even  though  the  sanction 
has  not  been  obtained,  stand  in  as  good  a  position  as  if  it  had  been 
obtained. 

In  another  case  the  directors  of  a  company  had,  under  the  articles, 
power  to  borrow  and  power  to  fix  their  own  quorum,  and  they  fixed 
three  as  the  quorum.  At  a  meeting  of  the  directors  at  which  two 
only  were  present,  the  secretary  was  authorized  to  fix  the  company's 
seal  to  a  mortgage.  This  was  accordingly  done  by  the  secretar}- 
in  the  presence  of  the  same  two  directors,  and  the  mortgage  was 
handed  over  to  the  mortgagee.  It  was  contended  that  the  seal  had 
not  been  duly  affixed,  since  the  two  directors,  not  being  a  quorum, 
had  no  power  to  act,  but  it  was  held  that  this  was  only  an  internal 
irregularity,  and  that  the  execution  of  the  deed  was  therefore  valid. 
'All  the  public  documents,"  said  Lord  Halsbury,  'with  which  an 
outside  person  would  be  acquainted  in  dealing  with  the  company 
would  only  show  this,  that  by  some  regulation  of  their  own — what 
Lord  Hatherley  described  as  their  indoor  management — they  were 
capable,  if  they  had  thought  right,  of  making  any  quorum  they 
pleased;  and  an  out.side  person  knowing  that,  and  not  knowing  the 
internal  regulations,  when  he  found  a  document,  sealed  \vith  the 
common  seal  of  the  company,  and  attested  and  signed  by  two  of 
the  directors  and  the  secretary,  was  entitled  to  assume  that  that  was 
the  mode  in  which  the  company  was  authorized  to  e.xecute  an  instru- 
ment of  that  description.  It  turns  out  that  their  own  internal  regu- 
lation was  that  the  number  of  directors  should  exceed  two.  But  that 
is  a  matter  which  was  known  to  them  and  to  them  alone.  The  only 
external  fact  with  respect  to  the  management  of  the  company  of 
which  an  outside  person  would  be  cognizant,  would  be  that  they  had 
power  to  make  any  quorum  they  pleased,  and  I  think  he  would  be 
entitled  to  assume  that  the  proper  quorum  had  been  properly 
summoned  and  had  attended  to  effect  the  completion  of  that  instru- 
ment." And  in  the  same  case,  Lindley,  L.  J.,  said:  "What  is  there 
to  give  them  notice  of  anything  irregular,  if  there  was  anything 
irregular?  If  a  person  looked  at  the  deed  and  looked  at  the  articles, 
he  would  not  see  anything  irregular  at  all.  He  would  be  at  liberty 
to  infer,  and  anj^one  in  the  ordinary  course  of  business  would  infer, 
that,  ir  the  directors  had  appointed  a  quorum,  they  appointed  the 
two  who  signed  that  deed.     But  supposing  that  three  were  wanted^ 
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he  is  not  bouud  to  go  and  look  at  the  directors'  miuutes.  He  has 
no  right  to  look  at  them,  except  as  a  matter  of  bargain.  The 
directors'  minutes,  unless  he  knows  what  they  are,  do  not  affect  him 
at  all.  Tlioro  is  nothing  irregular  on  the  face  of  the  deed,  even 
taken  with  the  articles — there  is  nothing  illegal  in  it.  As  to  a  plea 
of  non  est  j actum,  that  could  not  be  sustained  for  a  moment;  and  1 
have  not  the  slightest  doubt  myself  that  that  deed  is  as  good  as  any 
deed  that  ever  was  sealed."  County  of  Gloucester  Batik  v.  Rudrij. 
d-c.  Co.,  (18'J5J  1  Ch.  G29,  6:33,  G3G. 

So,  if  there  be  a  managing  director,  and  authority  in  the  regula- 
tions for  the  directors  to  delegate  to  him,  a  person  dealing  with  hiui  i^ 
entitled  to  assume  that  he  has  power  to  do  what  he  purports  to  do, 
provided  that  it  is  \vithin  the  company's  objects  and  apparently 
regular.  All  he  has  to  do  is  to  see  that  the  managing  director  might 
have  power  to  do  what  ho  purports  to  do.  That  is  enough  for  a 
person  dealing  with  him  bond  fide.  Bigger stajj  v.  Rou-att^s  Wharf, 
(1896)  2  Ch.  93;  Uambro  v.  Burnand,  (1904)  2  K.  B.  10. 

So,  also,  a  person  dealing  with  a  company  is  entitled  to  assume  that 
the  diix'ctors  who  carry  on  iia  business  are  directors  de  jure.  It 
matters  not  to  him  that  they  have  not  been  duly  appointed — that  is 
part  of  tlie  indoor  management.  Mahouey  v.  East  Holyfnrd  Co., 
L.  II.  7  H.  L.  869;  County  Life  Assurance  Co.,  5  Ch.  288;  Duck 
V.  Tower  Galvanizing  Co.,  (1901)  2  K.  B.  314;  Davies  v.  Bolton  d 
Co.,  (1894)  3  Ch.  678;  see  supia,  p.  78. 

In  Duck  v.  Tower  Galvanizing  Co.,  supra.  Lord  Alverstone,  C.  J., 
-aid  that  those  cases  afforded  ample  authority  to  show  that  no  infor- 
mality will  alter  the  rights  possessed  by  a  bond  fide  holder  for  value 
upon  u  document  that  purports  to  bo  in  order. 

But  a  person  dealing  with  a  company  if  he  has  notice  of  the  irregu-  Notice  of 
larity  cannot  claim  the  benefit  of  this  rule.  Thus  where  directors  had  "•L'^ularity. 
only  power  to  borrow  in  e.vcoss  of  1,000/.  with  the  assent  of  a  general 
meeting,  and  without  such  assent  had  issued  debentures  for  2,500^  to 
themselves  in  respect  of  money  lent,  it  wa.s  held,  that  as  they  must  be 
taken  to  have  known  that  tlie  internal  regulations  had  not  been  com- 
plied with,  the  debentures  could  only  stand  good  for  1,000^  Howard 
v.  Patent  Ivory  Co.,  38  Ch.  D.  156;  Tyne  Mutual  v.  Brown,  74 
L.  T.  283. 

Nor  does  the  rule  apply,  it  would  seem,  where  tlie  requisite 
signatures  are  forged.  Ruben  v.  Fingall  Consolidated,  (1906)  A.  C. 
430. 

A  person  dealing  with  a  company  must  take  the  articles  to  be 
such  as  appear  at  the  otlice  of  the  Registrar  of  Companies  to  be  in 
force.  If  the  directors  propose  to  do  something  in  excess  of  their 
powers  thereunder,  he  is  not  entitled  to  assume  tliat  their  powers  have 
been  extended  by  a  special  resolution,  for  such  a  resolution,  if  passed, 
p.  G 
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would    be    registered    (Chap.    XII.). 
Australia,  2  App.  Cas.  366. 


Irvine   v.    Union    Bank   of 


The  Common  Seal. 


The  right  to  :i 
common  seal. 


^V'lio  can  line. 


Contracts  not 
under  seal. 


Conveyances, 
&c. 


Regulations 
as  to  use  of 
seal. 


Presumption 
of  validity. 


To  have  a  coininon  .seal  is  incidental  to  a  corporation  {Sutton  s 
Hospital  case,  10  Rep.  30  b);  but  sect.  16  (2)  of  the  Act  of  1908, 
reproducing  sect.  18  of  the  Act  of  1862,  makes  an  express  provision 
on  the  subject,  and,  by  sect.  63  of  the  Act  of  1908,  the  company  is 
required  to  have  its  name  "' engraven  in  legible  characters  on  its 
seal." 

The  right  to  use  the  seal  of  the  company  for  the  purposes  of  its 
business  is  usually  vested  in  the  directors.  Occasionally  the  power  is 
vested  in  them  by  express  words,  but,  more  usually,  their  power  arises 
from  the  terms  of  a  general  clause  enabling  them  to  exercise  all  tlie 
powers  of  the  company  (see  for  example.  Clause  71  of  Table  A);  it 
has  been  laid  down  that  the  executive  of  the  company  is,  priri^Ci  facie, 
entitled  to  use  the  common  seal.    Barned's  Banking  Co.,  3  Ch.  105. 

As  to  contracts  under  seal,  sect.  76  of  the  Act,  reproducing  sect.  37 
of  the  Companies  Act,  1867,  enables  a  company,  as  a  general  rule,  to 
contract  without  seal;  it  need  only  contract  under  seal  where  a 
private  person  would  have  to  do  so.  e.g.,  in  the  case  of  a  covenant  or 
of  a  bond. 

As  to  conveyances,  demises,  surrenders,  certificates,  &c.,  the  section 
above  referred  to  does  not  touch  these  instruments,  and  the  ordinary 
rule  prevails,  namely,  that  where  in  the  case  of  an  individual  a  seal  is 
requisite,  it  is  requisite  in  the  case  of  a  company. 

Thus,  to  convey  freehold  property,  and  to  assign  or  surrender  lease- 
hold property,  or  to  give  a  power  of  attorney,  a  seal  is  requisite.  And 
a  seal  is  requisite  for  some  instruments  in  order  to  obtain  certain 
statutory  advantages,  e.g.,  in  the  case  of  a  certificate  of  title  to  shares 
(sect.  23  of  the  Act,  reproducing  sect.  31  of  the  Act  of  1862);  in  tlie 
case  of  a  share  warrant  (sect.  37  of  the  Act,  reproducing  sect.  27  of 
the  Act  of  1867);  and  see  the  Conveyancing  Acts,  1881  and  1882, 
for  various  cases  in  which  statutor^^  incidents  are  annexed  to  deeds. 

Where  no  particular  formalities  are  required  for  affixing  the  seal 
of  a  trading  company,  entitled  by  its  memorandum  or  articles  or  by 
the  general  law,  it  will  be  sufficient  to  bind  the  company  if  it  is 
affixed  by  the  company's  executive  for  carrying  on  its  business. 
Per  Cairns,  L.  J.,  Re  Barned's  Banking  Co.,  L.  E.  3  Ch.  105. 

Where  the  articles  superadd  special  provisions  as  to  the  affixing  of 
the  seal,  e.g.,  that  the  instrument  must  also  be  signed  by  two 
directors,  those  who  deal  Avith  the  company  are  bound  to  see  that  the 
deed  on  the  face  of  it  accords  with  the  regulations.    See  supra,  p.  79. 

But  if  the  instrument  is  on  the  face  of  it  regular,  they  have  a  right 
to  presume  that  the  seal  so  affixed  has  been  duly  affixed,  that  the 
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directors  were  duly  appointed  and  their  signatures  duly  made 
(County  Life  Assurance  Co.,  L.  R.  5  Ch.  288;  Mahoney  v.  East 
Holyford  Mining  Co.,  L.  R.  7  H.  L.  869;  Davies  v.  Bolton,  (1894) 
3  Ch.  678);  and  the  burden  of  proving-  the  contrary  rests  with  those 
who  allege  it.  Clark  v.  Imperial  Gas,  d'c.  Co.,  4  B.  &  Ad.  313; 
Hill  V.  Manchester-,  dc.  Co.,  5  B.  &  Ad.  866. 

This  is  a  corollary  from  the  rule  in  Royal  Britisli  Bank  v. 
Turquand,  supra,  p.  79.  See  County  of  Gloucester  Bank  v.  Rudry, 
dc.  Co.,  (1895)  1  Ch.  629.  In  this  case  the  seal  had  been  irregularly 
affixed  to  an  instrument,  but  the  company  was  held  bound  by  it,  for 
the  instrument  apj)earod  to  be  in  accord  with  the  regulations,  and 
the  irregularity  was  only  in  regard  to  the  "indoor"  management, 
with  which  an  outjsider,  acting  in  good  faith,  is  not  concerned.  But 
this  principle,  it  seems,  does  not  apply  if  the  seal  is  afli.xed  fraudu- 
lently by  the  secretary  for  his  own  private  ends,  for  such  a  fraud 
outside  any  authority  raises  no  estoppel  against  the  company.  Ruben 
V.  Great  Fingall  Co.,  (1906;  A.  C.  430.  Where  the  presumption  does 
not  apply,  as  in  the  case  of  a  non-trading  corporation,  an  instrument 
to  which  the  seal  has  been  irregularly  affixed  is  inoperative.  Barik 
of  Ireland  v.  Evan^'  Tru-^fees,  5  B.  it  C.  389;  Mayor  of  the  Staple 
V.  Bank  of  England,  21  Q.  B.  D.  J60;  and  see  FreeJiold  Land  Co. 
V.  Suffield,  (1897)  2  Ch.  608. 

-V  deed,  to  be  ellectual,  must  be  sealed  and  delivered  :  but,  in  the  IX'livery  uf 
case  of  a  cxjrporation,  the  uHixing  of  the  seal  imports  delivery.     "Le  required\oni 
fait  d'un  corporation  ne  besoign  ascun  delivery  mes  I'apposition  del  -^  foi-poration. 
common  scale  done  perfection  al  ces  sans  ascun  deliverie."    Rol.  Abr. 
23  (1),  50;  and  see  Comyns'  Digest,  Fact  A  (3),  that  "a  common  seal 
lixed  to   the  deed  of  a  corporation  is  tantamount  to  a  delivery." 
Accordingly,  whilst  in  the  case  of  a  private  individual  it  is  usual  to 
add  an  attestation  clause  to  the  effect  that  the  instrument  was  "signed, 
scaled  and  delivered  "  in  the  presence  of  the  witness,  in  the  case  of  a 
company  the  clause  merely  states  that  "the  common  seal  was  affixed 
licreto  in  the  presence  of and ." 

Prima  facie,  therefore,  if  the  common  seal  is  duly  affixed  to  a  deed 
it  becomes  operative.  London  Freehold,  dc.  Co.  v.  Suffield,  (1897) 
2  Ch.  608. 

Nevertheless  a  corporation  can  execute  a  deed  in  escrow,  i.e.,  can 
seal  it  subject  to  a  condition  suspending  its  efficacy. 

As  Lord  Cranworth  said  in  Xenos  v.  Wickham,  L.  R.  2  H.  L.  310. 
The  efficacy  of  a  deed  depends  on  its  being  sealed  and  delivered  by 
the  maker  of  it,  not  on  his  ceasing  to  retain  possession.  This,  as  a 
general  proposition  of  law,  cannot  be  controverted.  It  is  not  affected 
by  the  circumstance  that  the  maker  may  so  deliver  it  as  to  suspend  or 
<|ualify  its  binding  effect.  He  may  declare  that  it  shall  have  no  effect 
until  a  certain  time  has  arrived,  or  until  some  condition  has  been 
performed;  but  when  the  time  has  arrived,  or  the  condition  has  been 
j>erformed,  the  delivery  becomes  absolute,  and  the  maker  of  the  deed 
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is  absolutely  bound  by  it,  whether  he  has  parted  with  the  possession 
or  not.  Until  the  specified  time  has  arrived,  or  the  condition  has  been 
performed,  the  instrument  is  not  a  deed.  It  is  a  mere  escrow.  .  .  . 
I  know  of  nothing  intermediate  between  a  deed  and  an  escrow." 

Whether  a  document  sealed  by  a  company  was  or  was  not  intended 
to  operate  as  a  complete  and  operative  instrument,  or  as  an  escrow, 
depends  on  the  intention  of  the  parties  as  expressed  or  implied.  See 
Derby  Canal  Co.  v.  Wilmot,  9  East,  359,  360,  where  the  company's 
seal  was  affixed  to  a  conveyance;  but  the  clerk  was  directed  to  retain 
it  until  certain  accounts  were  adjusted.  Lord  Ellenborough,  C.  J., 
and  the  rest  of  the  Court  held  that,  "  in  order  to  give  the  instrument 
effect,  the  affixing  of  the  seal  must  be  done  ^\'ith  intent  to  pass  the 
estate.  Otherwise  it  operates  no  more  than  a  feoffment  would  do 
without  livery  of  seisin;  whereas  here,  though  the  seal  was 
directed  to  be  and  was  affixed  to  the  instrument  for  form,  yet  it  was 
with  a  reservation  of  any  present  effect  to  pass  the  title  out  of  the 
company,  as  they  did  not  choose  to  deliver  over  the  possession  of  the 
conveyance  till  the  accounts  were  settled  between  them  and  the 
purchaser."  See,  too,  Moivatt  v.  Castl-eSteel,  &c.  Co.,  34' C.  D.  58,  in 
which  the  Court  found  as  a  fact  that  debentures  to  bearer  sealed  by 
the  company  had  not  in  fact  been  delivered.  But  it  is  (juite  con- 
sistent with  this  that  where  an  instrument  under  the  seal  is  taken  in 
good  faith  the  company  would,  as  a  general  rule,  be  estopped  from 
setting  up  non-delivery.  County  of  Gloucester  Bank  v.  Rudry, 
(1895)  1  Ch.  629.  And  see  Roberts  v.  Security  Co.,  (1897)  1  Q.  B. 
Ill,  and  London  Freehold,  dc.  Co.  v.  Suffield,  supra,  that  the  onus 
of  ^^roving  that  a  deed  duly  sealed  was  only  executed  in  escrow  rests 
with  those  who  so  assert. 

A  document  to  which  the  seal  is  affixed  is  not  necessarily  a  deed; 
thus  a  certificate  of  title  to  shares  is  not  a  deed  (Reg.  v.  Morton, 
L.  R.  2  C.  C.  R.  22);  nor  is  a  company's  memorandum  of  association 
a  deed,  though  it  operates  as  a  deed  (Whitley  Partners,  32  C.  D. 
338);  but  it  would  seem  that  every  contract  under  the  seal  of  a  com- 
pany is  a  deed,  save  only  that,  by  the  Bills  of  Exchange  Act,  1882, 
s.  91,  a  corporation  is  empowered  to  seal,  instead  of  signing,  accept- 
ances, indorsements,  and  the  like. 

Besides  its  common  seal,  a  company  may,  under  the  Foreign  Seals 
Act,  1864  (now  reproduced  in  sect.  79  of  the  Act),  obtain  power  to 
have  an  official  seal  for  use  abroad;  and,  under  sect.  78  of  the  Act 
of  1908,  it  can  authorize  any  person,  as  the  attorney  of  the  company, 
to  execute,  under  his  seal,  deeds  outside  the  United  Kingdom. 
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Every  company  formed  or  registered  under  the  Act  of  1908  is 
obliged  to  have  a  registered  office  (sect.  62),  which  must  be  in 
England,  or  Scotland,  or  Ireland  (sects.  3,  4,  3  of  1908).    The  situa- 
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tion  of  the  registered  oflSce  is  one  of  the  conditions  required  to  be 
stated  in  the  memorandum  of  association  (sects.  3,  4,  5  of  1908). 
But  it  is  a  sufficient  compliance  with  the  Act  to  state  in  the  memo- 
randunx  that  the  registered  office  will  be  situate  in  England,  or 
Scotland,  or  Ireland,  as  the  case  may  be.  Notice  of  the  precise 
situation  in  the  country  named  in  the  memorandum  must  be  given 
to  the  Registrar  of  Companies.  Having  regard  to  sect.  7  of  1908, 
a  company  registered  under  the  Act  cannot  now  change  the  situa- 
tion of  its  registered  office  from  one  country  forming  part  of  the 
United  Kingdom  to  another,  as  to  change  is  ultra  vires,  and  by  no 
professed  change  can  the  company  escape  from  the  jurisdiction  of 
the  Courts  having  jurisdiction  in  that  country  forming  the  part  of 
the  United  Kingdom  in  which,  by  its  constitution,  it  is  required  to 
havn  its  registered  office,  or  from  the  provisions  of  sect.  116  of 
the  Companies  Act,  1908,  which  provides  for  the  service  of  writs 
and  notices  at  the  registered  office.  But  within  that  country,  the 
company  may  from  time  to  time  change  the  situation  of  its  regis- 
tered office,  though  it  must  give  notice  of  each  change  to  the 
Registrar  (sects.  62,  131  (8)). 

A  company  registered  in  Scotland  or  Ireland  may  nevertheless  in  So  .toh  or 
certain  cases  be  sued  in   England    and    served  with  a  process    of  p.j,^jes^  ^j,en 
the   English  Courts,  under  the  servicc-out-of-the-jurisdiction  order  suable  in 
-R.  S.  C.  Ord.  XL  r.  1.     This  rule  is  as  follows:-  England. 

Service  out  of  the  jurisdiction  of  a  writ  of  summons  or  notice  of  a  writ  of 
-uramons  may  be  allowed  by  the  Court  or  a  judge  whenever — 

(a)  The  whole  subject-matter  of  the  action  is  land  situate  within  the  juris- 

diction (with  or  without  rents  or  profits) ;  or 

(b)  Any  act,  deed,  will,  contract,  obligation,  or  liability  affecting  land  or 

hereditaments  situate   within   the   jurisdiction,   is   sought   to   be   con- 
strued, rectified,  set  aside,  or  enforced  in  the  action;  or 
(e)  Any  relief  is  sought  against  any  person  domiciled  or  ordinarily  resident 
within  the  jurisdiction;  or 

(d)  The  action  is  for   .  .   .  the  execution  (as  to  property  situate  within  the 

jurisdiction)  of  the  trusts  of  any  written  instrument,  of  which  the 
person  to  be  served  is  a  trustee,  which  ought  to  be  executed  according 
to  the  law  of  England ;  or 

(e)  The  action  is  founded  on  any  breach  or  alleged  breach  within  the  juris- 

diction of  any  contract  wherever  made,  which,  according  to  the  terms 
thereof,  ought  to  be  performed  within  the  jurisdiction,  unless  the  de- 
fendant is  domiciled  or  ordinarily  resident  in  Scotland  or  Ireland;  or 

(f)  Any  injunction  is  sought  as  to  anything  to  be  done  within  the  juris- 

diction, or  any  nuisance  within  the  jurisdiction  is  sought  to  be  pre- 
vented or  removed,  whether  damages  are  or  are  not  also  sought  in 
respect  thereof;  or 

(g)  Any  person  out  of  the  jurisdiction  is  a  necessary  or  proper  party  to  an 

action  properly  brought  against  some  other  person  duly  served  within 
the  jurisdiction. 

In  the  above  rule  "person"  includes  "corporation."      (R.  S.  C. 
Ord.  LXXI.  r.  1.) 
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The  discretion  to  grant  leave  is  regulated  by  rule  2  of  the  Order, 
which  provides  that  "Where  leave  is  asked  from  the  Court  or  a 
judge  to  serve  a  writ,  under  the  last  preceding  rule,  in  Scotland  or 
in  Ireland,  if  it  shall  appear  to  the  Court  or  judge  that  there  may 
be  a  concurrent  remedy  in  Scotland  or  Ireland  (as  the  case  may  be), 
the  Court  or  judge  shall  have  regard  to  the  comparative  cost  and 
convenience  of  proceeding  in  England,  or  in  the  place  of  residence 
of  the  defendant,  or  person  sought  to  be  served,  and  particularly 
in  cases  of  small  demands  to  the  powers  and  jurisdiction,  under 
the  statutes  establishing  or  regulating  them,  of  the  Sheriff's  Courts, 
or  Small  Debts  Courts  in  Scotland,  and  of  the  Civil  Bill  Courts 
in  Ireland,  respectively."     See  Annual  Practice,  p.  8.3. 

On  the  construction  of  Ord.  XI.  r.  1,  it  has  been  held,  that  a 
company  which  had  its  registered  office  in  Scotland,  but  had  agencies 
and  a  chief  office  in  England,  was  not  "domiciled  or  ordinarily 
resident"  within  the  jurisdiction,  and  that  leave  to  issue  a  writ  for 
service  out  of  the  jurisdiction  could  not  be  granted.  Jones  v. 
Scottish  Accident  Insurance  Co.  (1886),  17  Q.  B.  D.  421.  See  also 
Watkins  v.  Scottish  Imperial  Insurance  Co.  (1889),  23  Q.  B.  D. 
285;  Williams  Y.  Cartwright,  (1895)  1  Q.  B.  142;  Lopez  v.  Chavarri, 
W.  N.  (1901)  115;  and  the  Ann.  Pr.  1912. 

As  to  domicile  of  foreign  companies  generally,  see  Chap.  XVIII. 
A  foreign  company  may  reside  abroad  and  also  hei-e,  and  it  will  be 
taken  to  reside  here  if  it  has  an  agency  here  for  transacting  business, 
or  if  the  company  carries  on  business  at  a  fixed  abode  in  this  country. 
Saccharin  Corp.  v.  Ch&mische  Fahrik  von  Ileyden  AcfiengeseUschaft, 
(1911)  2  K.  B.  516;  Actiesselkahet  Dampskib  Hercules  v.  Grand 
Trunk  Pacific  Rail.  Co.,  105  L.  T.  695. 

As  to  County  Court  process,  as  a  general  rule  the  district  in  which 
actions  and  matters  must  be  commenced  is  to  be  ascertained  from 
sect.  74  of  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  42),  that  is 
to  say,  except  where  other^^ise  in  the  Act  provided  (see  sect.  59;, 
in  the  Court  "  within  the  district  of  which  the  defendant  or  one 
of  the  defendants  shall  dwell  or  carry  on  his  business  at  the  time  of 
commencing  the  action  or  matter."  This  is  a  re-enactment  of  old 
County  Court  legislation.  The  words  "dwell  or  carrj-  on  busines.s  " 
occurred  in  9  &  10  Vict.  c.  95,  s.  60,  under  which  it  was  held,  in  the 
cases  of  railway  and  other  carrying  companies,  that  a  corporation 
dwells  where  it  carries  on  its  principal — that  is,  its  administrative 
as  distinct  from  the  manufacturing  or  trading — business  (Taylor 
v.  Crowland  Gas  Co.,  11  Ex.  6);  and  that  ordinarily  it  carries  on  its 
business  where  its  chief  office  is  [Corhett  v.  General  Steam  Mavi- 
gation  Co.,  4  H.  &  IST.  482),  or  where  its  general  as  opposed  to  a 
part,  or  even  a  material  part,  of  its  business  is  carried  on.  Adams 
V.  G.  W.  Rail.  Co.,  6  H.  &  N.  404;  Brown  v.  L.  d  N.  W.  Rail.  Co., 
4  B.  &  S.  326.  This  is  generally,  but  not  in  all  cases,  its  registered 
office  in  the  case  of  a  company  registered  under  the  Companies  Acts. 
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Keynsham  Blue  Lias  Co.  v.  Barker,  2  H.  &  C.  729,  733.  And  see 
Dicey,  Conflict  of  Laws,  2nd  ed.  160;  and  cases  cited  in  the  notes 
to  sect.  74  of  the  Act  of  1888  in  the  Yearly  County  Court  Practice. 

As  rco-ards  the  riffht  of  a  company  registered  here  to  sue  and  be  Knglisl.com- 

jn.o   i^j,i*iv^  ^  I.        ^         o  ^  •  1  1  i-1     i.    p:vtiy  filing  or 

sued  abroad,  it  is  an  established  rule  of  private  international  law  that  ^„^,,^  abroad, 
a  corporation  duly  created  according  to  the  laws  of  one  State  ma}- 
sue  and  be  sued  in  its  corporate  name  in  the  Courts  of  other  States, 
and  accordingly,  as  a  general  but  not  universal  rule,  a  company 
incorporated  here  can  sue  and  bo  sued  in  foreign  Courts.  More- 
over, in  a  considerable  number  of  cases,  conventions  have  been 
concluded  between  this  country  and  other  countries  expressly  recog- 
nizing the  right  of  companies  to  sue  and  be  sued. 


Income  Tax. 

Without  attempting  to  deal  fully  with  tlie  .subject  of  income  tax 
it  may  bo  useful  to  refer  to  some  of  the  principal  provisions  of  the 
Income  Tax  Acts  and  to  some  of  the  loading  cases  which  have  been 
decided  thereunder. 

The  income  tax  is  levied  year  by  year  under  an  Act  annually  ])assed 
which  fixes  the  rate  for  the  current  year  (coumioncing  on  the  Gth 
April  in  that  year  and  ending  on  the  5th  of  April  following)  and 
makes  the  provision  of  the  princijjal  Income  Tax  Act.s  applicable 
witli  more  or  loss  modification  to  the  tax  as  regards  the  particular 
year,  for,  strange  to  say,  there  is  no  g-cneral  Act  which  makes  tlio 
requisite  provi.>i«ins  operate  automatically  as  and  when  each  year's 
inc. )mo  tax  is  granUxl .  Two  Acts  constantly  rcferrcd  to  are— 
^V)  The  Income  Tax  Act  of  1842  (5  &  G  Vict.  c.  35). 
(2)  The  Income  Tax  Act  of  1853  (16  &  17  Vict.  c.  34;. 

As  a  specimen  of  the  Annual  Act,  attention  is  called  to  the  Finance 
Act,  1911  (1  &  2  Geo.  5,  o.  48),  enacting  in  sect.  14— 

(1)  Income  tax  for  the  year  beginning  on  liie  61h  day  of  April, 
1911,  sliall  be  charged  at  the  rate  of  uiio  shilling  and  twopence, 
and  the  same  super-tax  shall  bo  charged,  levied  and  paid  for 
that  year  as  was  charged  for  the  year  beginning  Gth  April,  1910. 

(2)  All  feuch  cnaclments  relating  to  income  tax  (including  super- 
tax)  a.s  were  in  force  with  respect  U)  duties  of  income  tax  granted  for 
the  year  beginning  the  Gtii  day  of  April,  1910,  shall  have  full  force 
and  effect  with  respect  to  any  duties  of  income  tax  hereby  granted. 

In  the  result  the  Income  Tax  Act,  1842,  and  the  Income  Tax  Act, 
1853,  as  modified  by  subsequent  legislation.  nn>  i<>vived  and  brought 
into  operation  again. 

By  the  former  Act  the  years  tax  \va.s  to  bo  cliaigcd  according  to 
certain  schedules.  A,  B,  C,  f)  nnd  E,  and  bv  tlie  latter  Act  fresli 
schedules  were  adopted. 

Schedule  A  relates  to  duti<'s  ciiaiged  for  and  in  respect  of  income  'Ihoschedulen. 
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from  lauds,  tenements,  hereditaments  and  heritages,  commonly  called 
the  Landlord  Property  Tax. 

Schedule  B  relates  to  duties  in  rcsppot  of  the  occupation  of  lands, 
tenements  and  hereditaments. 

Schedule  C  relates  to  duties  in  respect  of  interest,  annuities  and 
dividends  payable  out  of  the  public  revenue. 

Schedule  D.  As  to  this,  see  infra,  where  the  schedule  is  iu  ])artset 
out. 

Schedule  E  relates  to  duties  in  respect  of  public  offices  and 
annuities,  pensions  and  stipends  payable  by  the  Crown  out  of  the 
public  revenue. 

It  may  be  convenient  here  to  call  attention  to  the  fact  that  the 
income  tax  imposed  by  Schedule  D  is  not  an  essentially  dill'erent  kind 
of  tax  to  that  imposed  by  the  several  other  schedules.  The  matter 
was  discussed  in  London  County  Council  v.  Att.-Gen.,  (I'JOl)  A.  C. 
26.  In  that  case  Lord  Macnaghten  in  his  speech  dealt  with  the 
matter  as  follows: —  , 

"  Income-tax,  if  I  may  be  pardoned  for  saying  so,  is  a  tax  on  income.  It 
is  not  meant  to  be  a  tax  on  anything  else.  It  is  one  tax,  not  a  collection 
of  taxes  essentially  distinct.  There  is  no  difference  in  kind  between  the  duties 
of  income  tax  assessed  under  Schedule  D  to  those  assessed  under  Schedule  A,  or 
any  of  the  other  schedules  of  charge.  One  man  has  fixed  ]iroi)orty,  another 
lives  by  his  wits;  each  contributes  to  the  tax  if  his  income  is  above  the  pre- 
scribed limit.  The  standard  of  assessment  varies  according  to  the  nature  of 
the  source  from  which  the  taxable  income  is  derived.  That  is  all.  Schedule  A 
contains  the  duties  chargeable  for  and  in  respect  of  property  in  all  lands, 
tenements  and  hereditaments  capable  of  actual  occujiation.  Tliere  the  standard 
is  annual  value.  It  is  difficult  to  see  what  other  standard  could  have  been 
adopted  as  a  general  rule.  But  there  again,  if  the  subject  of  charge  be  lands 
let  at  rack-rent,  the  annual  value  is  understood  to  be  the  rent  by  the  year  at 
which  the  same  are  let.  In  eveiy  case  the  tax  is  a  tax  on  income  whatever  may 
be  the  standard  by  which  the  income  is  measured.  It  is  a  tax  on  profits  or  gains 
in  the  case  of  duties  chargeable  under  Schedule  A,  and  everything  coming  under 
that  schedule — the  annual  value  of  lands  capable  of  actual  occupation  as  well 
as  the  earnings  of  railway  companies  and  other  concerns  connected  with  lands — 
just  as  much  as  in  tho  case  of  the  other  schedules  of  charge.  .  .  . 
Unfortunately  the  learned  judges  of  the  Courts  below  took  a  very  different 
view  in  regard  to  this  point.  That,  I  think,  was  the  initial  mistake.  In  the 
Divisional  Court  the  argument  on  behalf  of  the  Crown  as  reported  was  this: 
'The  tax  under  Schedule  A  is  a  tax  on  property,  and  is  totally  distinct  from 
the  income  tax  under  Schedule  D.'  It  appears  from  the  shorthand  notes  that 
that  argument  was  adopted  by  the  Court  without  any  qualification." 

Schedule  D. 
Schedule  I).  By  Schedule  D   (sect.   2)   of  the  Income  Tax  Act,   1853,  duties 

were  granted  to  the  Crown — 

For  and  in  respect  of  the  annual  profits  or  gains  arising  or  accruing  to  any 
person  resident  in  the  United  Kingdom  from  any  kind  of  property  whatever, 
whether  situate  in  the  United  Kingdom  or  elsewhere,  and  for  and  in  respect  of 
the  annual  profits  or  gains  arising  or  accruing  to  any  person  residing  in  the 
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United  Kingdom  from  any  profession,  trade,  employment  or  vocation,  whether 
the  same  shall  be  respectively  carried  on  in  the  United  Kingdom  or  elsewhere, 
and  to  be  charged  for  every  twenty  shillings  of  the  annual  amount  of  such 
profits  and  gains. 

And  for  and  in  respect  of  the  annual  profits  or  gains  arising  or  accruing  to 
any  person  whatever,  whether  a  subject  of  Her  Majesty  or  not,  although  not 
resident  within  the  United  Kingdom,  from  any  property  whatever  in  the  United 
Kingdom  or  any  profession,  trade,  employment  or  vocation  exorcised  within 
the  United  Kingdom,  and  to  be  charged  for  every  twenty  shillings  of  the  annual 
amount  of  such  profits  and  gains. 

And  for  and  in  respect  of  all  interest  on  money  annuities  and  other  annual 
profits  and  gains  not  charged  by  virtue  of  any  of  the  other  schedules  contained 
in  this  Act,  and  to  be  charged  for  every  twenty  shillings  of  the  annual  amount 
thereof. 

And  tlie  followiug  Kuies  are,  by  sect.  100  of  the  Income  Tax 
Act,  1842,  applicable: — 

Rules  of  Assessment  (Schedule  D). 

FiEST  C.iSE. — Duties  to  be  charged  in  respect  of  any  trade,  manufacture, 
adventure,  or  concern  in  the  nature  of  trade,  not  contained  in  any 


other  Schedule  of  this  Act. 


Rules. 


First.  The  duty  to  be  charged  in  respect  thereof  shall  be  computed  on  a  sum 
not  less  than  the  full  amount  of  the  balance  of  the  profits  or  gains  of  such 
trade,  manufacture,  adventure  or  concern  upon  a  fair  and  just  average  of  three 
years,  ending  on  such  day  of  the  year  immediately  preceding  the  year  of  assess- 
ment on  which  the  accounts  of  the  said  trade,  manufacture,  adventure  or 
concern  shall  have  been  usually  made  up,  or  on  the  .5th  day  of  April  preceding 
the  year  of  assessment,  and  shall  be  assessed,  charged,  and  paid  without  other 
deduction  than  is  hereinafter  allowed:  Provided  always,  that  in  cases  where 
the  trade,  manufacture,  adventure  or  concern  shall  have  been  set  up  and  com- 
menced within  the  said  period  of  three  years,  the  computation  shall  be  made 
for  one  year  on  the  average  of  the  balance  of  the  profits  and  gains  from  the 
period  of  first  setting  up  the  same:  Provided  also,  that  in  cases  where  the 
trade,  manufacture,  adventure  or  concern  shall  have  been  set  up  and  commenced 
within  the  year  of  assessment,  the  computation  shall  be  made  according  to  the 
rule  in  the  Sixth  Case  of  this  Schedule. 

Second.  The  said  duty  shall  extend  to  every  person,  body  politic  or  corporate, 
fraternity,  fellowship,  company,  or  society,  and  to  every  art,  mystery,  adventure 
or  concern  carried  on  by  them  respectively  in  Great  Britain  [the  United 
Kingdom]  or  elsewhere  as  aforesaid,  except  always  such  adventures  or  concerns 
on  or  about  lands,  tenements,  hereditaments,  or  heritages  as  are  mentioned  in 
Schedule  A,  and  directed  to  be  therein  charged. 

Third.  In  estimating  the  balance  of  profits  and  gains  chargeable  under 
Schedule  D,  or  for  the  purpose  of  assessing  the  duty  thereon,  no  sum  shall  be 
set  against  or  deducted  from,  or  allowed  to  be  set  against  or  deducted  from, 
such  profits  or  gains  on  account  of  any  sum  expended  for  repairs  of  premises 
occupied  for  the  purpose  of  such  trade,  manufacture,  adventure  or  concern,  nor 
for  any  sum  expended  for  the  supply  of  repairs  or  alterations  of  any  imple- 
ments, utensils,  or  articles  employed  for  the  purpose  of  such  trade,  manufacture, 
adventure  or  concern  beyond  the  sum  usually  expended  for  such  purposes 
according   to   an   average   of   three   years   preceding   the   year   in   which   such 
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assessment  shall  be  made;  nor  on  account  of  loss  not  connected  witli,  or  arising 
out  of,  such  trade,  manufacture,  adventure  or  concern,  nor  on  account  of  any 
capital  withdrawn  therefrom,  nor  for  any  sum  employed,  or  intended  to  be 
employed,  as  capital  in  such  trade,  manufacture,  adventure  or  concern,  nor  for 
any  capital  employed  in  improvement  of  premises  occupied  for  the  purposes  of 
such  trade,  manufacture,  adventure  or  concern,  nor  on  account,  nor  under 
pretence  of  any  interest  which  might  have  been  made  on  such  sums,  if  laid  out 
at  interest,  nor  for  any  debts  except  bad  debts,  proved  to  be  such  to  the  satis- 
faction of  the  commissioners  respectively,  nor  for  any  averap^c  loss  Ijeyond  thr 
actual  amount  of  loss  after  adjustment,  nor  for  any  sum  recoverable  under  an 
insurance  or  contract  of  indemnity.     (And  sec  sect.   159.; 

Fourth.  In  estimating  the  amount  of  the  profits  and  gains  arising  as  afore- 
said, no  deduction  shall  be  made  on  account  of  any  annual  interest,  or  any 
annuity  or  other  annual  payment  payable  out  of  such  profits  or  gains. 
Alexandria  Water  Co.  v.  Musgrove,  11  Q.  B.  D.  171. 

Second  Case. — The  duty  to  be  charged  in  respect  of  professions,  employ- 
ments, or  vocations  not  contained  in  any  other  Schedules  of  this  Acf 
[with  special  rules]. 

Third  Case. — Tlie  duty  to  be  charged  in  resj)oct  of  profits  of  an  uncertain 
annual  value  not  charged  in  Schedule  A  [with  special  rules]. 

Fourth  Case. — The  duty  to  be  charged  in  respect  of  interest  arising  from 

securities  in  Ireland,  or  in  the  British  plantations  in  America,  or  in 

any  other  of  Her  Majesty's  dominions  out  of  Clreat  Britain  and  foreign 

securities — except  such  annuities,  dividends,  and  shares  as  are  directed 

to  be  charged  under  Schedule  C  of  this  Act. 

The  duty  to  be  charged  in  respect  thereof  shall  bo  computed  on  a  sum   not 

less  than  the  full  amount  of  the  sums  (so  far  as  the  same  can  be  computed) 

which  have  been  or  will  bo  received  in  Great  Britain  in  the  current  year — 

without  any  deduction  or  abatement. 

Fifth  Case.— ^The  duty  to  be  charged  in  respect  of  possessions  in  Ireland 
or   in   the  British   plantations   in   America   or   in   any   other   of   ll<'r 
Majesty's  dominions  out  of  Great  Britain  and  foreign  possessions. 
The  duty  to  be  charged  in  respect  thereof  shall  bo  computed  on  a  sutu  not  less 
than  the  full  amount  of  the  actual  sums  annually  received  in  Great  Britain, 
either  for  remittances  from  thence  payable  in  Great  Britain  or  from  property 
imported  from  thence  into  Great  Britain  or  from  money  or  value  received  in 
Great  Britain  and  arising  from  property  which  shall  not  have  been  imported 
into  Great  Britain  or  from  money  or  value  so  received  on  credit  or  on  account 
in  respect  of  such  remittances,  property,  money,  or  value  brought  or  to   be 
brought  into  Great  Britain,  computing  the  same  on  an  average  of  the  three 
preceding  years  as  directed  in  the  First  Case,  without  other  deduction  or  abate- 
ment than  is  hereinbefore  allowed  in  such  case. 

Sixth  Case.— The  duty  to  be  charged  in  respect  of  any  annual  profits  or 
gains  not  falling  under  any  of  the  foregoing  rules  and  not  charged  by 
virtue  of  any  of  the  other  Schedules  contained  in  this  Act  [with  special 
rules] . 

Supplementary  Provisions. 

The  following-  Rules  which  appear  in  the  same  section  may  also 
be  mentioned:  — 
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"  First.  In  estimating  the  balance  of  the  profits  or  gains  to  be  charged 
according  to  either  of  the  First  or  Second  Cases,  no  sum  shall  be  set  against  or 
deducted  from  or  allowed  to  be  set  against  or  deducted  from  such  profits  or 
gains  for  any  disbursements  or  expenses  whatever,  not  being  money  wholly 
and  exclusively  laid  out  or  expended  for  the  purposes  of  such  trade,  manufac- 
ture, adventure  or  concern,  or  of  such  profession,  employment,  or  vocation,  nor 
for  any  disbursements  or  expenses  of  maintenance  of  the  parties,  their  families,, 
or  establishments,  nor  for  the  rent  or  value  of  any  dwelling-house  or  domestic 
offices,  or  any  part  of  such  dwelling-house  or  domestic  offices,  except  such  part 
thereof  as  may  be  used  for  the  purposes  of  such  trade  or  concern  not  exceeding 
the  proportion  of  the  said  rent  or  value  hereinafter  mentioned,  nor  for  any  sum 
expended  in  any  other  domestic  or  private  purposes  distinct  from  the  purposes 
of  such  trade,  manufacture,  adventure,  or  concern,  or  of  such  profession,  em- 
ployment, or  vocation. 

''  Second.  The  computation  of  the  duty  to  be  charged  in  respect  of  any  trade, 
manufacture,  adventure,  or  concern,  or  any  profession,  whether  carried  on  by 
any  person  singly,  or  by  one  or  more  persons  jointly,  or  by  any  corporation, 
company,  fraternity,  or  society,  shall  be  made  exclusive  of  the  profits  or  gains 
arising  from  lands,  tenements,  or  hereditaments  occupied  for  the  purpose  of 
such  profession,  trade,  manufacture,  adventure  or  concern." 

Fifth.  Every  statement  of  profits  to  be  charged  under  this  Schedule  shall 
include  every  source  so  chargeable  on  the  person  delivering  the  same  on  his 
own  account  or  on  account  of  any  other  person,  and  every  person  shall  be 
chargeable  in  respect  of  the  whole  of  such  duties  in  one  and  the  same  division 
and  by  the  same  commissioners  (except  in  cases  where  the  same  persons  shall 
bo  engaged  in  different  partnerships  or  the  same  person  shall  be  engaged  in 
different  concerns  relating  to  trade  or  manufacture  in  divers  places,  in  each 
of  which  cases  a  separate  assessment  shall  be  made  in  respect  of  each  concern 
at  the  place  where  such  concern  if  singly  carried  on  ouglit  to  be  charged  as 
lierein  directed)  ;  and  every  such  statement  on  the  behalf  of  any  other  person 
for  which  such  person  shall  be  chargeable  as  acting  in  any  of  the  characters 
before  described  or  on  the  behalf  of  any  corporation,  fellowship,  fraternity,, 
company,  or  society  shall  include  every  source  chargeable  as  last  aforesaid, 
and  shall  bo  delivered  in  that  division  where  such  person,  corporation,  fellow- 
ship, fraternity,  company,  or  society  would  be  chargeable  if  acting  on  his  or 
their  own  behalf. 

By  sect.  40  of  the  Income  Tax  Act,  1842,  it  is  enacted  that,  "  all  .  .  . 
companies  .  .  .  whether  corporate  or  not  corporate,  shall  be  chargeable  with 
such  and  the  like  duties  as  any  person,"  and  certain  officers  thereof  are  re- 
Muired  (sect.  54)  to  make  the  retiuisitc  returns. 

By  8ect.  41  of  the  same  Act  any  person  not  resident  in  [the  United  Kingdom], 
whether  a  subject  of  Her  Majesty  or  not,  shall  be  chargeable  in  the  name  of 
any  trustee  .  .  .  ,  or  of  any  factor,  agent,  or  receiver  having  the  receipt 
of  any  profits  or  gains  arising  as  herein  mentioned  and  belonging  to  sucli 
person   .    .    . 

Foreign  Investments. 

By  the  Income  Tax  (Foreign  Dividends)  Act,  1842  (5  &  6  Vict.  c.  80;,  it 
is  enacted  that,  "  All  persons  intrusted  with  the  payment  of  annuities  or  any 
dividends  or  shares  of  annuities  payable  out  of  the  revenue  of  any  foreign  stati- 
to  any  persons,  corporations,  companies  or  societies  in  Great  Britain,  or  acting 
therein  as  agents,  or  in  any  other  character,"  are  to  make  a  return  of  the 
<ame  as  therein  mentioned,  and  are  to  pay  the  duty  on  such  annuities,  &c.  out 
if  the  moneys  in  their  hands  on  behalf  of  the  persons  entitled  to  the  same,  and 
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by  16  &  17  Vict.  c.  34,  s.  10,  these  provisions  arc  extended  to  "  all  interest, 
dividends,  or  other  annual  payments  payable  out  of  or  in  re.spcet  of  the  stocks, 
funds,  or  shares  of  any  foreign  company,  society,  adventure  or  concern,"  and 
intrusted  to  persons  in  the  United  Kingdom  for  payment. 

By  24  &  25  Vict.  c.  91,  s.  36,  these  provisions  are  extended  to  interest, 
dividends,  and  annual  payments  payable  out  of  or  in  respect  of  stocks,  funds, 
riliares,  and  securities  of  any  colonial  company,  society,  adventure,  or  concern, 
intrusted  to  any  person  in  the  United  Kingdom  for  payment. 

And  by  sect.  9  of  29  Vict.  c.  36,  the  above  provisions  are  extended  to 
dividends  and  interest  when  the  title  of  the  person  to  whom  the  same  may  be 
payable  is  shown  by  registration  or  entry  of  the  name  of  such  person  in  any 
book  or  list  ordinarily  kept  in  the  United  Kingdom. 

And  by  31  Vict.  c.  28,  s.  5,  the  provisions  as  to  interest  payable  in  the 
United  Kingdom  arising  out  of  a  foreign  company  or  concern  are  extended 
to  annuities,  pensions,  and  other  annual  sums  payable  out  of  the  funds  of  any 
institution  in  India,  and  intrusted  to  any  person  in  the  United  Kingdom  for 
payment. 

By  48  &  49  Vict.  c.  51,  s.  26,  the  persons  "  intrusted  with  payment  "  are  to 
include  (a)  any  banker;  (b)  any  person  who  obtains  payment  of  dividends  for 
another  elsewhere  than  in  the  United  Kingdom ;  (c)  any  dealer  in  coupons 
payable  out  of  the  United  Kingdom. 

And  by  sect.  24  of  the  Customs  and  Inland  Revenue  Act,  1888  (51  Vict. 
c.  8),  it  is,  amongst  other  things,  provided  that  upon  payment  of  any  interest 
of  money  or  annuities  charged  with  income  tax  under  Schedule  D,  and  not 
payable,  or  not  wholly  payable,  out  of  profits  or  gains  brought  into  charge  to 
such  tax,  the  person  by  or  through  whom  such  interest  or  annuities  shall  be  paid 
shall  deduct  thereout  the  rate  of  income  tax  in  force  at  the  time  of  such  pay- 
ment, and  shall  forthwith  render  an  account  to  the  Commissioners  of  Inland 
Revenue  of  the  amount  so  deducted,  and  of  the  amount  deducted  out  of  so  much 
of  the  interest  or  annuities  as  is  not  paid  out  of  profits  or  gains  brought  into 
charge  as  the  case  may  be;  and  such  amount  shall  be  a  debt  from  such  person 
to  Her  Majesty  and  recoverable  as  such  accordingly ;  and  the  provision  con- 
tained in  sect.  8  of  13  &  14  Vict.  c.  97,  now  in  force  in  relation  to  money 
in  the  hands  of  any  person  for  legacy  duty,  shall  apply  to  money  deducted  by 
any  person  in  respect  of  income  tax. 

This  section  supplements  in  effect  and  modifies  sect.  104  of  the  Income  Tax 
Act,  1842,  and  sect.  40  of  the  Income  Tax  Act,  1853. 

As  to  its  operation,  see  London  County  Council  v.  Att.-Gen.,  (1901)  A.  C. 
34. 

"  Residence  "  Referring-  agaiu  to  Schedule  D,  set  out  iu  part  supra,  p.  88  e<  seq., 
a  company.  ^^^  would  have  thoug^ht  that  a  company  formed  under  the  (Companies 
(Consolidation)  Act,  1908,  or  under  any  of  the  preceding  Acts  for 
which  that  Act  is  substituted,  and  having  its  registered  oflBce  within 
the  United  Kingdom,  and  being  a  subject  of  His  Majesty,  and  capable 
of  obtaining  from  the  proper  Court  in  the  United  Kingdom  an  order 
confirming  an  alteration  of  objects  or  a  reduction  or  reorganization 
of  capital,  or  an  arrangement  with  its  creditors,  and  liable  at  the 
instance  of  the  Attorney-General  or  of  any  member  to  an  injunction 
to  restrain  the  company  from  doing  anything  ultra  vires,  was 
emphatically  a  resident  in  the  United  Kingdom.  But  strange  to 
say,  at  an  early  stage  in  the  application  of  income  tax  law,  it  was 
held  that  situation  of  the  registered  office  of  the  company  was  not 
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at  all  conclusive  as  to  its  residence,  and  that  in  reality  a  company 
resides  at  its  head  office,  that  is  where  the  control  of  its  administrative 
business  rests  and  is  exercised— though  its  manufacturing  or  trading 
business  is  carried  on  elsewhere— and  that  the  place  of  its  registration 
and  the  situation  of  its  registered  office  is  only  a  circumstance  in 
determining  such  residence.  See  Cesena  Sulphur  Co.  v.  Nicholson 
and  Calcutta  Jute  Mills  Co.  v.  Nicholson  (187G),  1  Ex.  Div.  428. 

The  question  was  first  raised  in  the  leading  case  of  Cesena  Sulphur  Ce,ena^^^  ^^^ 
Co.  V.  Nicholson  and  Calcutta  Jute  Mills  Co.  v.  Nicholson  (1876),  ^''fj^jl; 
1  Ex.  D.  428.     Each  of  the  companies  in  those  two  cases  was  formed  jiUe  Co. 
under  the  Companies  Act,  1862  (now  replaced  by  the  Act  of  1908;, 
with  a  registered  office  in  England.     The  business  was  carried  on 
abroad,  where  the  profits  were  made,  but  was  controlled  and  directed 
by  meetings  of  members  and  directors  held  in  England.     Only  pari 
of  the  profits  was  remitted  to  the  United  Kingdom.     On  these  facte, 
both  companies  contended  that  they  were  liable  to  income  tax  only 
on  the  proportion  of  the  profits  actually  received  in  the   United 
Kingdom,  but  this  contention  was  overruled  and  it  was  lield  that 
both  companies  were   -'residing  in  the   United   Kingdom"   within 
Schedule   D,   and   were  liable   to  pay  income  tax  upon  the  whole 
01  their  profits  wherever  earned:  that  the  tost  of  residence  was  not 
tho  situation  of  the  registered  office  nor  where  the  company's  trading 
or  manufacturing  was  carried  on:    that  a  company  resides  whero 
its  real  business  is  carried  on- where  the  board  of  directors  and 
slmreholdors  meet  and  tho  real  control  is  exercised.     And  in  the 
cases  in  question  this  was  England.     Thi.s  was  the  ratio  decidendi. 
and  it  must  now,  therefore,  bo  taken  that  a  company  resides  where 
it  ha.s  its  head  office,  where  tho  meetings  of  the  whole  company  cr 
those  who  represent  it  are  held,  and  where  its  governing  body  meets 
in  bodily  presence  for  the  purposes  of  tho  company  and  exercises 
the  powers  conferred  upon  it  by  statute  or  by  its  articles  of  asso- 
ciation.    The  place  of  legistration  is  not  conclusive  as  to  residence; 
it  is  a  circumstance,  but  only  a  circumstance.     See  h\ho  Imperial 
Continental  Gas  Association  v.  Nicholson,  37  L.  T.  N.  S.  717,  in 
whicli  case  it  was  held  that  an  English  company  governed  and  con- 
stituted here  but  owning  gas  works  abroad  is  chargeable  for  the 
whole  profits  under  the  first  clause  of  Schedule  D,  and  not  merely 
for  tho  sum  remitted  to  the  United  Kingdom  under  tho  Fifth  Case 
(mpra   p.  90)  as  in  respoct  of  foreign  pos.sessions,  and  San  Paulo 
Brazilian  Rail.   Co.  v.   Carter,  (1896;  A.   C.   31;    and  Alexa>idrui 
Water  Co.  v.  Musgrave  (1881  i,  U  Q.  B.  D.   174;   Bank  of  Mexico 
v.  Apthorpe,  64  L.  T.  416. 

A  finding  by  the  Inland  Eevenuo  Commissioners  that  a  company 
registered  abroad  is  resident  in  the  United  Kingdom  on  the  groiiad 
that  the  control  of  the  company  is  in  England  is  conclusive  if  there 
isevidcnce  to  support  it.  American  Thread  Co.  v.  Joi^e,  28  T.,L.  R. 
233. 
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The  onus  of  proving  residence  in  tlie  United  Kingdom  is  on  the 
Crown.     Att.-Gen.  v.  Alexandria,  L.  R.  10  Eq.  20. 

Having  regard  to  the  leading  case  above  referred  to,  it  would 
seem  by  parity  of  reasoning  that  a  company,  though  registered  in 
the  United  Kingdom,  if  it  has  no  board  of  director.s  or  e.xecutive 
hero,  and  does  not  hold  any  general  meetings  of  shareholders  liere, 
or  carry  on  business  here,  does  not  "  reside  "  in  the  United  Kingtlom 
for  the  purposes  of  Schedule  D. 

Exercises  a  Trade.  Sec  paragraph  (2j  of  Sclie'lnli'  I),  sujini, 
p.   89. 

The  moaning  of  the  expression  "exei'cise  its  trade  '  in  Sche- 
dule D  is  also  material,  for  whether  a  company  resides  or  does  not 
re.side  within  the  United  Kingdom,  yet  if  it  exercises  its  trade  wholly 
or  in  part  therein  it  is  chargeable  under  Schedule  D. 

Wherever  profitable  contracts  are  habitually  made  in  the  United 
Kingdom,  even  by  or  on  behalf  of  a  foreign  company,  there  is  an 
exercising  of  trade  there.  See  supra.  Erichsen  v.  iMst.  8Q.  B.  1). 
414. 

Where,  liowever.  a  foreign  company  through  an  agent  canvasses 
in  England  for  orders,  but  makes  all  contracts  and  takes  delivery 
of  all  goods  abroad,  it  does  not  carry  on  trade  hei-e.  (Iralnger  v. 
Gotigh,  (1896)  A.  C.  325.  And  see  Crooks^ton  v.  Inhnid  Rrrcmo- 
(1911),  S.  C.  217,  Ct.  of  Sess. 

In  connection  with  this  there  are  a  whole  series  of  important  de- 
cisions both  as  regards  companies  constituted  in  the  United  Kingdom 
and  foreign  companies.  Of  these,  one  of  the  most  important  is 
San  Pauio  Brazilian  Rail.  Co.  v.  Carter,  (1896)  A.  C.  ;51.  In  tliat 
case  the  company  was  registered  in  England  but  its  I'ailway  was 
in  Brazil,  and  was  worked  there.  The  directors  purchased  and  .sent 
out  to  Brazil  materials  for  the  purposes  of  the  railway,  but  the 
general  control  of  the  company  was  in  England.  'It  seems  to 
me,"  said  Lord  Halsbury,  L.  C.  (at  p.  .'18),  'fhal,  as  was  said  by 
Cockburn,  C.  J.,  in  the  case  of  Sulley  v.  Attorney -General,  5  H.  &  X. 
711,  'it  is  probably  a  question  of  fact  where  the  trade  is  carried  on." 
...  In  Brazil  the  payments  are  received,  and  in  Brazil  the  ]>as- 
sengers  and  goods  are  carried,  but  the  form  of  trading  can  make  no 
difference.  .  .  .  The  person  who  governs  the  whole  commercial 
adventure.  .  .  Tlie  person  who  decides  what  shall  be  done  in 
respect  of  the  adventure;  what  capital  shall  be  invested  in  the  ad- 
venture; on  what  terms  the  adventure  shall  be  carried  on:  in  short, 
the  person  who,  in  the  strictest  sense,  makes  the  profits  by  his  skill 
or  industry,  however  distant  may  be  the  field  of  his  adventure,  is  tlie 
person  who  is  trading.  That  person  appears  to  me,  in  this  case, 
to  be  the  appellant  company.  ...  It  appears  to  me  that  this 
appellant  company  is  carrying  on  the  trade  in  London,  from  Avhitli 
it  issues  its  orders,  and  so  governs  and  directs  the  whole  commercial 
ad\enture  that  is  under  its  superintendence."    See  also  London  Batik 
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of  Mexico  V.  Apthorpe,  (1891)  2  Q.  B.  378;  Watson  v.  Sandie  mid 
Hall,  (1898)  1  Q.  B.  ;J2G;  Tischler  <&  Co.  v.  Apthorpe  (1885),  52 
L.  T.  814;  and  Pommery  and  Greno  v.  Apthorpe  (1886),  56  L.  T.  24. 

A  company  registered  abroad,  but  having  its  head  office  in  London, 
where  the  meetings  of  the  directors  are  held  and  where  the  directing- 
and  controlling  power  is  exercised,  is  assessable  to  income  tax  (^n 
the  whole  of  its  profits  as  "  a  person  residing  in  the  United  Kingdom  " 
within  tlic  meaning  of  Schedule  D.  Goerz  d  Co.  v.  Bell,  (1904) 
2  K.  B.  136;  De  Beers  Consolidated  Mines  v.  Howe,  (1906)  A.  C. 
455;  New  Zealand  Shippmg  Co.  v.  Stephens  (1906),  24  T.  L.  R. 
172;  Ogilme  v.  Inland  I{evenue\  (1908),  S.  C.  1003,  Ct.  of  Sess.; 
American  Thread  Co.  v.  Jmjce,  28  T.  L.  R.  233,  Feb.  1912. 

It  has,  however,  been  held  in  the  Queen's  Bench  Division,  applying 

the  principle  of  Colquhoun  v.  Brooks,  14  App.  Cas.  493,  that  where 

a  company,  resident  here,  is  a  partner  or  a  shareholder  in  a  concern 

wholly  carried  on  outside  the  United  Kingdom,  the  profits  of  the 

company  are  chargeable  under  the  Fifth  Case,  and  accordingly  that 

the  company  is  only  liable  in  respect  of  what  it  actually  receives  in 

the  United  Kingdom.     And  it  is  not  at  all  uncommon,  whore  the  Case  of  loc.al 

undertaking  of  a  company  registered  here  is  situate  abroad,  to  vest  '  '>mpany 

.,,r  ,  ,,  ..-,         torined  abroad 

the  same  in  a  local  company  in  exchange  for  shares  therein,  with  a  ^vhoso  shares 

view  to  bringing  the  case  within  the  Fifth  Ca.«e.    Where  this  is  done,  ^^'^^  ^7  , 

profits  made  and  retained  abroad  for  reserve,  or  for  improvement   tojiipany  in 

and  capital  oxpenditui-c,  or  for  distribution  among  shareholders  oi'  Eusland. 

creditors  abroad,  escape  tlie  tax  (unless  it  is  shown  that  the  cnnti-ol 

'if  the  company  is  in  the  United  Kingdom; 

The  following  decisions  supported  this  view.  Whore  an  English 
company,  which  carried  on  no  business  of  its  own,  owned  all  the 
shares  but  seven  in  a  foreign  company  carrying  on  business  in  a 
foreign  country,  and  the  foreign  company,  on  a  dividend  being  de- 
clared by  the  English  company,  remitted  to  England  the  amount 
required  for  distribution  among  tlie  shareholders,  less  the  amount 
required  for  distribution  among  shareholders  in  the  English  com- 
pany resident  in  the  foreign  country,  it  was  held  that  the  profits  of 
the  English  company  arose  from  foreign  possessions,  and  caine 
within  Schedule  D,  Fifth  Case;  that  the  money  retained  for  distri- 
bution among  the  shareholders  resident  abroad  was  not  received  by 
the  English  company  in  England  within  the  meaning  of  the  Fiftli 
Case;  and  that  that  company  was  not  liable  to  pay  income  tax  on  the 
imount  retained  abroad.  Bartholomay  Brewery  Co.  (of  Rochester) 
v.  ^yyatt,  (1893;)  2  Q.  B.  499. 

And  where  an  English  company,  which  carried  on  no  business  of  its 
t)wn,  owned  shares  in  various  English  and  foreign  companies,  and 
the  dividends  due  to  that  company'  from  the  foreign  companies  Avere 
insufficient  to  pay  the  dividends  duo  from  it  to  such  of  its  share- 
holders as  were  resident  abroad,  and  the  English  company  directed 
,tlie  dividends  accruing  to  it  from  the  foreign  companies  to  be  paid 
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to  bankers  abroad  for  distribution  among  its  foreign  shareholders: 
it  was  held  that  the  profits  of  the  English  company  came  within 
Schedule  D,  Fifth  Case,  that  the  moneys  retained  abroad  for  dis- 
tribution among  shareholders  resident  abroad  were  not  received  by 
the  English  company  in  England  within  the  meaning  of  the  Fifth 
Case,  and  that  that  company  was  not  liable  to  pay  income  tax  on 
the  amount  retained  abroad.  Nohel  Dynamite  Trust  Co.  v.  Wyatt, 
(1893)  2Q.  B.  499,  508,517. 

But  it  was  subsequently  held  that  where  an  English  company  owns 
nearly  all  the  shares  in  a  foreign  company,  and  has  complete  control 
and  directing  power  over  the  affairs  of  such  foreign  company,  it 
(the  English  company)  is  liable  to  pay  income  tax  upon  the  whole 
profits,  and  not  merely  upon  that  part  of  the  profits  which  is  trans- 
mitted to  England.  Apthorpe  v.  Peter  Schoenhofen  Brewery  Co.. 
80  L.  T.  395;  St.  Louis  Breweries  v.  Apthorpe,  79  L.  T.  552.  These 
two  decisions  appear  to  ignore  the  fundamental  distinction  between 
a  company  and  it3  shareholders  (supra,  p.  27),  and  to  treat  the 
principal  shareholders  as  carrying  on  the  business  of  the  company, 
repeating  the  fallacy  into  which  the  Court  of  Appeal  fell  in  Broderip 
v.  Salomon  d  Co.,  (1895)  2  Ch.  323.  The  authority  of  the  cases 
is  much  shaken  by  the  decision  of  the  Court  of  Appeal  in  Kodak, 
Ltd.  V.  CUrlc,  (1903)  1  K.  B.  505. 

In  that  case  Kodak,  Ltd.,  carrying  on  business  in  the  United 
Kingdom,  owned  98  per  cent,  of  the  shares  in  a  foreign  company, 
which  gave  it  a  preponderating  influence  in  the  control  of  the  foreign 
company,  the  remaining  shares  being  held  by  independent  persons, 
and  there  was  no  evidence  that  the  English  company  had  ever 
attempted  or  had  power  to  control  or  interfere  with  the  management 
of  the  foreign  company  otherwise  than  by  voting  as  shareholder. 
The  Court  of  Appeal  held  that  the  foreign  company  was  not  carried 
on  by  the  English  company,  and  was  not  the  agent  of  the  English 
company,  and  that  the  English  company  was  not,  therefore,  assessable 
to  income  tax  under  the  First  Case  of  Schedule  D  upon  the  full 
amount  of  the  profits  of  the  foreign  company. 

This  case  was  followed  in  Gramophoyie  a7id  Typewriter  v.  Stanley. 
(1908)  2  K.  B.  89.  The  company  (registered  and  resident  in 
England)  owned  all  the  shares  in  a  German  company.  The  German 
company  out  of  its  profits  in  one  year  set  aside  the  sum  of  15,000^ 
to  meet  deterioration  in  patents.  The  commissioners  found  that 
the  English  company  controlled  the  German  company,  that  the  head 
and  seat  and  directing  power  of  the  English  company  were  at  its 
registered  ofiice  in  London,  and  that  the  entire  business  of  the 
German  company  was  carried  on  by  and  was  the  business  and  pro- 
perty of  the  appellant  company,  and  that  the  profits  of  the  German 
company  were  the  profits  of  the  appellant  company,  and  that  this  sum 
of  15,000Z.  was  profits  within  the  meaning  of  the  Income  Tax  Acts. 
and  that  all  the  profits  of  the  German  company  should  be  assessed 
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without  regard  to  the  mode  of  application  of  such  profits.  Walton,  J_ 
considered  that  the  commissioners  were  wrong,  and  on  appeal  the 
Court  of  Appeal  took  the  same  view,  and  considered  that  the  English 
company  was  only  liable  to  pay  tax  on  such  portions  of  rhe  profits 
of  the  German  company  as  had  been  received  in  this  country,  that 
is  to  say,  the  Court  considered  the  assessment  ought  to  be  under 
the  Fifth  Case.  The  Court  considered  that  the  mere  fact  that  the 
English  company  had  acc[uiied  all  the  shares  in  the  German  com- 
pany did  not  make  it  the  owner  of  the  property  of  the  German 
company,  and  that  the  German  company  was  not  a  mere  sham,  and 
that  agency  was  not  established,  and  that  the  profits  of  the  German 
company  were  not  profits  of  a  business  carried  on  by  the  English 
company  in  a  foreign  country,  because  the  individual  corporator 
does  not  carry  on  the  business  of  the  corporation.  Ho  is  only  en- 
titled to  the  profits  of  that  business  to  a  certain  extent,  fixed  and 
ascertained  in  a  certain  way,  depending  on  the  constitution  of  the 
corporation  and  his  holding  in  it.  Apthorpe  v.  Peter  Schoenhofen 
Brewing  Co.,  supra,  was  distinguished  on  the  ground  that  thore- 
the  company  was  a  mere  form  kept  up  to  satisfy  the  American  law, 
and  that  in  that  ca.se  the  relation  of  principal  and  agent  was  proved 
lo  exist.    Kodak,  Ltd.  v.  Clark,  supra,  was  approved. 

See  also  Nobet  Dynamite  Co.  v.  Wyatt,  (1893)  2  Q.  B.  499,  in 
which  it  was  held  that  the  term  "  foreign  possession  "  in  the  Fifth- 
Case  includes  the  income  of  an  English  company  derived  from  in- 
vesting abroad  in  shares  of  various  companies,  English  and  foreign. 
So.  too,  the  term  includes  income  derived  by  an  English  company 
Irom  a  partnership  constituted  and  carried  on  abroad  by  persons 
H'sidiiiii-  abroiul.     Colqulioun  v.  Brooks  ('1889),  14  App.  Cas.  493. 

Schedule  D. — Profits  and  Gains  -how  Estimated. 

For  (ho  piuposes  of  Schedule  D,  "profits  and  gains  of  a  concern  Estimation  of 
must  be  ascertained  on  ordinary  principles  of  commercial  trading."  P^*?"*^  """ 

J    I  >■  e        gains. 

Per  Lord  Halsbury,  L.  C,  Gresfiam  LifoSoc.  v.  Styles,  (1892)  A.  C. 
at  p.  31t>.  Subject,  however,  to  the  special  provisions  of  the  Acts 
which  expressly  disallow  certain  deductions. 

■■  The  Act  plainly  contemplates  the  preparation  of  a  balance  sheet 
in  which  proper  trading  disbursements  and  liabilities  are  lo  be  set 
against  trade  assets,  so  that  the  surplus  (if  any)  of  the  latter  will 
represent  the  assessable  profits  or  gains  of  the  concern.  .  .  .  Eule  3 
of  the  last  case  (above)  specifies  certain  items  which  a  trader  might 
naturally  enough  for  his  own  private  purposes  insert  in  the  debit 
side  of  the  sheet;  and  enacts  that  those  shall  not  be  allowed  as^ 
deductions  in  estimating  net  profits  for  the  purposes  of  income  tax.'* 
Per  Lord  Watson,  Ibid.,  p.  317. 

"  Whether  there  be  such  a  thing  as  profit  or  gain  can  only  bf 
ascertained  by  setting  against  the  receipts  the  expenditure  or  obli- 

p.  II 
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gations  (o  wliieli  tiiuy  have  f^ivcn  ris*'."  Per  Lord  II<m  ^clicll.  I'jid., 
p.  323. 

"  That  which  has  to  be  assessed  is  the  balance  of  ilio  [jiotils  or 
gains  of  a  trade,  that  is  to  say,  the  .siiiu  left  after  subtractiii-i-  the 
proper  deductions  from  tlie  profits  or  gains.  The  Act  does  not 
affirmatively  state  what  los.ses  may  be  deducted.  It  fmiiishos 
merel}^  negative  information."  Per  Ijord  Loreburii.  L.  (J.,  Strong 
d  Co.  V.  Woodlfield,  (1906)  A.  C.  448. 
Insurance  Accordingly,  it  Avas  held,  in  the  Gri'-shain  case,  above  referred  to, 

'.ompanv.  ^^^^^  ^^^  insurance  company  which  carried  on  the  business  of  selling 

annuities,  although  btnind  to  credit  the  account  with  its  receipts  in 
respect  of  the  purchase-money  of  annuities  sold  during  the  three 
years,  was  entitled  to  debit  the  account  with  its  payments  in  respect 
of  annuities  during  the  same  period.  It  was  urged  that  the  ])ayments 
in  respect  of  the  annuities  were  within  the  words  of  the  FourtJi  Rule 
to  the  First  Case  above,  which  provides  that  no  deduction  shall  be 
made  on  account  of  any  annual  interest,  or  any  annuity  ov  other 
annual  payment  payable  out  of  such  profits  or  gains.  But  it  was 
considered  that  the  rule  in  question  was  designed  to  meet  such  a  case 
"as  that  in  which  a  trader  had  contracted  to  make  an  annual  payuiCMit 
out  of  his  profits,  as,  for  example,  where  he  had  agreed  to  make 
such  a  payment  to  a  former  partner,  or  to  a  person  Avho  had  made 
a  loan  on  the  terms  of  receiving  su(!h  payment,  and  other  cases 
which  it  was  not  necessary  to  define  (per  Lord  Watson;,  and  was  not 
introduced  to  disallow  a  deduction  in  respect  of  the  cost  of  obtaining 
the  income.  "You  can  no  more  refuse  to  take  that  cost  into  your 
consideration,  when  ascertaining  the  balance  of  profits  and  gains, 
than  3'ou  could  the  cost  of  the  coals  or  the  corn  of  the  coal  merchant 
and  corn  merchant  in  ascertaining  what  are  the  profits  from  his 
trade."     Per  Lord  Halsbury,  Ibid.,  p.  31G. 

The  (lecisitm  in  this  case  was  in  accord  with  the  principle  estab- 
lished in  Mersey  Docks  v.  Lucas,  8  App.  Cas.  891,  that  the  taxpayer 
is  entitled  to  deduct  from  the  gross  profits  of  his  trade  or  business 
the  expenses  necessary-  to  earn  them,  subject  to  the  negative  provi- 
sions of  the  Act. 

So,  too,  interest  on  temporary  and  fluctuating  loans  may  properly 
be  deducted  just  as  much  as  rent  of  ofiices  or  hire  of  machinery. 
Partner  v.  Scottish  American  Co.,  (1912)  A.  C.  p.  118.  But  interest 
on  debentures  for  a  term  of  years  cannot  be  deducted.  Alexandria 
Water  Co.  v.  Musgrove,  11  Q.  B.  D.  174.  See  the  Fourth  Rule  of 
the  First  Case,  p.  90,  supra. 

In  the  case  of  an  insurance  company  the  gain  for  any  particular 
j-ear  must  be  ascertained  by  estimate  in  accordance  with  some  reason- 
able system,  and  a  proper  allowance  shoidd  be  made  in  respect  of 
unexpired  risks.  Sun  Insurance  Office  v.  Clark,  House  of  Lords, 
7  March,  1912,  W.  N.  (1912)  79.  In  that  case  the  company  treated 
40  per  cent,  of  the  premium  received  each  year  as  a  fair  allowance 
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in  respect  ui"  the  uuexpiied  risks,  and  there  was  evidence  that  this 
was  a  fair  allowance.  Bray,  J.,  held  that  the  amount  ought  to  be 
allowed  in  ascertaining-  the  company's  gains,  and  the  House  of  Lords 
upheld  this  decision  and  reversed  that  of  the  Court  of  Appeal. 

Ag-aiu,  a  brewery  conij)any  which  carries  on  tlie  business  of  lending-  B;id  debts. 
money  to  publicans  and  others  is  entitled  to  debit  the  account  with 
bad  debt.s  made  during-  the  three  years.  Reid's  Brewery  Co.  v.  Male, 
(1891)  2  Q.  B.  1.  And  with  compensation  levy  imposed  under  .sect.  3 
of  the  Licensing-  Act,  190-1.  Sttiith  v.  Lion  Brewery  Co.,  ^1909) 
2K.  B.  912:  (1911)  A.  C.  150. 

An  ajinuity  which  represents  ])artly  incnmc  and  partly  capital  is 
not  taxable  as  regards  the  latter  portion.  Siurciary  for  liulia  v. 
Scoble,  (1908;  A.  C.  299. 

By  sect.  23  of  the  Customs  and  Inland  Kevenue  Act,  1890  (53  Vict.  Loss  m 
c.  8),  '"Wiiere  any  ])erson  shall  sustain  a  loss  in  any  trade,  nianu-  *''''^'^'^- 
facture  or  concern  oi-  profession,  emi)loym(Mit  or  vocation  .  .  .  it 
shall  be  lawful  fur  liini  .  .  .  to  apply  to  t lie  commissioners  .  .  .  for 
an  adjustuKMit  of  hi-^  lialiility  by  refereiu-t*  to  th;'  loss  and  to  the 
agg-reg;ate  aminiiil  of  his  income."  On  these  woi-ds  ii  was  jiold  ilial 
the  section  dues  not  a|»|)iy  to  a  ])articnlar  loss  in  ascertaining  the 
profits  of  the  ])arii(-ular  transaction  which  has  occurred  in  the  course 
of  the  business,  but  tu  a  general  loss  ro>uliiiig-  from  the  business,  that 
is,  a  loss  as  to  the  toial  ri'suK  of  llic  l>ii-iii('s<  o]w>r;ii  ions.  J{c:r  v. 
Comntissioncrs,  91    L.  T.  94. 

Where  tin'  Imsiness  of  a  comiiany  consists  in  j)art  of  huying  and  Profit  un  sale. 
Belling  investments,  it  has  been  held  that  profit  on  sale  of  invest- 
ments is  to  be  brought  into  account,  yorlliern  Assurance  Co.  v. 
Inland  Bevenue.  2(5  Sc.  L.  H.  330;  Scolthh  InveMment  Trust  v. 
Surveyor,  21  Scot.  8;>ss.  Cases,  4th  series,  202.  Compare  these  cases 
with  Steveti.s  v.  Hudson's  Bay  Co.,  101  L.  T.  9(i. 

I?ut  a  compauN  foinicd  for  rubl).>r  ])roductiou  is  not  cliargeable  on  a 
sum  of  monev  reiiresiMiting  juofit  on  a  re-sale  of  its  estates  to  a  new 
company.  Tehran  yJohore)  Rubber  Syndiraie  v.  Furwer  (1910), 
S.  C.  90G,  Ct.  of  Sess. 

So,  too,  where  a  per.son  buys  up  the  undertiiking  of  a  coin[)any 
and  i-e-solls  at  a  jirofit  to  another  company,  and  the  transaction  is  one 
of  several  like  transactions  in  the  ordinary  cour.se  of  Jiis  l)usiness, 
the  profit  is  charg-eable  to  income  tax,  but  not  where  the  buying-up 
and  re-selling-  of  the  business  is  an  isolated  transaction,  and  not  one 
of  a  series  of  like  transactions.  Where,  too,  a  company  reconstructs 
and  so  parts  with  its  business  for  a  consideration  exceeding  the 
amount  of  its  paid-u])  capital,  debts  and  liabilities,  the  excess  is 
not  chargeable  as  profit . 

As  to  the  tax  being  payable  where  there  is  income  under  one  head 
but  a  loss  on  the  business  as  a  whole,  see  Armitage  v.  Moore.  TISOO) 
2  Q.  B.  3(>3. 
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Deductions. 


Gases  where 

deductions 

disallowed. 


The  Acts  do  uol,  except  in  a  few  cases,  stak;  alliimativelv  what 
deductions  may  be  allowed.  It  furnishes  for  the  most  part  merely 
negative  information,  supra,  pp.  89,  90. 

Dndei'  41  &  42  Vict.  c.  15,  s.  12,  deductions  are  to  be  allowed  for 
wear  and  tear  during  the  year  of  any  machinery  and  plant.  And  see 
Ciimird  Steamship  Co.  v.  Coulson,  (1899)  1  Q.  B.  8(iu. 

The  value  of  all  doubtful  debts  may  be  estimated.  Sect.  SO  ni  the 
Income  Ta.x  Act,  1853. 

And  as  to  abatements  for  loss  by  flood  or  tempest,  .see  sect.  83 
of  the  Income  Tax  Act,  1842. 

As  to  allowing-  for  interest  on  the  amount  of  the  deductions  allowed, 
and  considering-  what  is  the  life  of  the  plant,  see  Lcith,  Hull,  dc.  Co. 
V.  Musgrave,  1  Fraser  (Court  of  Session,  5th  series),  1117;  W.  N. 
(1900)  210;  British  India  Steam  JSavigation  Co.  v.  Leslie,  17 
T.  L.  K.  104;  and  Peninsular  and  Oriental  Co.  v.  Leslie,  82  L.  T. 
137;  below,  79  L.  T.  118.  What  the  commissioners  have  to  do  is  t« 
estimate  according  to  what  is  just  and  reasonable;  they  are  not 
bound  to  take  an  average  of  the  depreciations  during  the  three 
preceding  years.  Cunard  Steamship  Co.  v.  Coulson,  (1899)  1  Q.  B. 
865. 

The  negative  information,  as  to  deductions,  above  referred  to, 
is  for  the  most  part  contained  in  the  Third  and  Fourth  Rules  to  First 
Case,  supra,  pp.  89,  90.  None  can  be  allowed  for  money  carried  to 
reserve  for  contingencies  (Forder  v.  Handijside,  1  Ex.  D.  233);  or 
for  depreciation  of  leases  (Watneij  v.  Musgrave,  5  Ex.  D.  241);  or  for 
interest  on  borrowed  money,  which  in  substance  is  part  of  the 
company's  working  capital,  e.g.,  debentures  or  debenture  stock 
(Alexandria  Co.  v.  Musgrove,  11  Q.  B.  D.  174),  and  does  not  repre- 
sent mere  temporary  loans;  or  for  bonus  on  borrowed  capital  (Ari- 
zona  Copper  Co.  v.  Smiles,  29  L.  R.  Sc.  134);  or  for  past  losses  or 
dead  rent  and  royalties  (Broughton,  dc.  Co.  v.  Kirkpatrick,  14 
Q.  B.  D.  491;  or,  as  a  general  rule,  for  sinking  new  pits  {Coltness 
Iron  Co.  V.  Black,  G  App.  Cas.  315);  or  for  recoupment  of  capital 
value  of  extracted  mineral  (Alianza  Co.  v.  Bell,  (190G)  A.  C.  18); 
or  for  balance  of  annuity  paid  to  a  sinking  fund  {Nizam  Rail.  Co.  v. 
Wyatt,  24  Q.  B.  D.  548);  or  for  costs  of  embankments  to  improve  the 
condition  of  land,  and  not  merely  to  protect  it  from  sea  or  tidal  river 
(Hesketli  v.  Bray,  21  Q.  B.  Div.  444);  or  in  respect  of  unearned 
premium  (Imperial  Fire  Insurance  Co.  (^1876),  35  L.  T.  271);  or 
for  premium  paid  for  a  lease  (Gillats  and  \Vatts  v.  Colquhoun, 
33  ^^^  R.  258);  or,  as  a  rule,  for  loss  on  loans  at  intei-est  {English 
Crown  Spelter  Co.  v.  Baker,  99  L.  T.  353;  or  for  a  sum  payable  to 
a  manager  in  commutation  (Boyal  Insurance  Co.  v.  Watson,  (1897) 
A.  C.  1).;  or -for  repairs  of  tied  houses  (Brickivoodv.  Reynolds,  (1898) 
1  Q.  B.  95  (C.  A.));  otherwise  as  to  compensation  paid  to  tenants 
of  tied  houses  under  sect.  3  of  the  Licensing  Act,  1904  (Smith  v. 
Lion  Brewery  Co.,  (1909)  2  K.  B.  912;  (1911)  A.  C.  150);  or  for 
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annual  sums  paid  for  the  right  to  call  I'or  the  .-,urrondor  of 
public-house  licences,  or  for  expenses  incidental  to  applications 
for  new  licenses  (Southwell  v.  Savill  Bros.,  (1901)  2  K.  B.  349); 
or  for  royalties  {Lanston  Monotype  v.  Anderson,  (1911)  2  K.  B. 
15);  or  for  damages  paid  for  injury  caused  to  a  guest  in  an  inn 
through  non-repair  of  the  building  {Strong  d'  Co.  v.  Woodifield, 
(1906^  A.  C.  -448);  or  for  exhaustion  of  raw  material  (Alianza 
Co.  V.  Bell,  (1906)  A.  C.  18);  or  for  expenses  of  removal  t.o 
new  premises.  Granite  Supply  A.s.'ioc.  v.  Inland  Revenue,  8  F. 
55,  Ct.  of  Sess.  On  the  other  hand,  where  an  annuity  consists  in 
part  of  capital,  income  tax  is  not  payable  on  that  part.  Secretary 
of  State  V.  Scohle,  (1903)  A.  C.  299. 

In  Yalkymhrosa  Rubber  Co.  v.  Inland  Revenue  (1910),  S.  C.  519, 
Ct.  of  So.ss.,  expenses  of  weeding  and  watching  part  of  the  company's 
rubber  estate,  where  the  trees  hud  not  yet  readied  the  rubber  ])earing 

stage,  were  allowed. 

In  Guest,  Keen  d  Settlefolds  v.  Fowler,  ^910)  1  K.  B.  713, 
contributions  by  manufacturers  to  an  association  for  keeping  up 
prices  were  allowed  to  be  deducted 

Moneys  repaid  by  a  life  assurance  couiiiuny  under  old  tontracu  by 
way  of  bonus  to  participating  policy-holders,  are  assessable  to  income 
tax  as  annual  profits  or  gains."  H.  L.  (.Lord  Bi-amwell  dissenting). 
Last  V.  London  Assurance  Corp.  (1885),  10  App.  Cas.  438;  A'ew  York 
V.  Styles,  14  Api).  Cas.  381;  EquiUible  Life  Assurance  Society  of  the 
United  States  v.  Bishop,  (19U0)  1  Q.  B.  177.  As  to  mutual  societies, 
see  Neiv  York  Life  Insurance  Co.  v.  Styles,  14  Apj).  Cas.  381,  and 
Nizam  State  Rail.  Co.  v.  Wyatt,  24  Q.  B.  D.  548.  i^o  deduction 
is  permissible  in  respeci  of  unexpired  risks  when  the  facts  do  not 
justify  the  same.  General  Accident  A.smrance  Corp.  v.  MGowan, 
^  1908 1   A.   C.   207.   explained    in    Sun    Insurant  e   DiHre  v.    Chuk, 

supra,  p.  98. 

Schedule  D,  Case  4,  is  dealt  with  in  the  recent  ca.ses,  a.s  to  the 
income  tax  on  dividends  and  interests  derived  from  securities  abroad. 
Universal  Life  Assurance  Society  v.  Bishop,  68  L.  J.  Q.  B.  962;  81 
L.  T.  422;  and  Gre.sham  Life  As.^aranre  Co.  v.  Bishop,  (1902)  A.  C. 

287. 

As  to  a  comi)any"s  right  to  deduct  and  retain  iiic(jiii(^  tax  out  of 
dividends  paid  out  of  income  of  the  company  which  has  already  been 
charged  with  income  tax  {e.g.,  dividends  from  other  companies),  see 
sect.°24  of  Act  of  1888,  supra,  p.  92;  and  London  County  Council 
V.  Attorney-General,  (1901)  A.  C.  26;  see  also  infra,  note  to  cl.  117 

of  Form  251. 

'All  interest  ot   money,  annuities  and  other  annual  profits  and  Interest,  &c. 
gains  not  charged  bv  virtue  of  any  of  the  other  schedules  contained 
in  this  Act."     These  words  will  be  found  in  the  concluding  para- 
graph of  .sect.  2  of  Schedule  D  (supra,  p.  89)  and  must  be  borne  in 
mind.    Thus,  it  has  been  held  that  a  life  assurance  company  must  pay 
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income  tax  on  the  interest  derived  Iruni  its  business  investments, 
for  the  language  of  the  Act  makes  no  distinction  between  tlie  class 
of  investments  necessary  to  carry  on  tlie  business  and  other  invest- 
ments. Clerical  Medical  and  General  Life  .Usuranre  Sociefi/  v. 
Carter,  22  Q.  B.  D.  444;  Liverpool,  London  and  (ilobr  Insurance 
Co.  V.  Bennett,  (1911)  2  K.  B.  .577:  afliriM<"(l  on  appeal.  (J.  A.,  28 
T.  L.  K.  No.  17;  W.  N.  (1912)  7;i. 

The  case  last  mentioned  affirmed  the  view  expressed  in  the  Court 
of  Session  by  Lord  Dunedin  in  Revell  v.  Edinburgh  Life  Insurance 
Co.,  5  Tax  Cases,  221,  220.  and  by  the  Lord  President  in  Scottish 
Mortgage  Co.  of  Mexico  v.  McKelvis,  2G  Sc.  L.  R.  87;  2  Tax 
Cases,  165.  and  by  Wri<^ht,  J.,  in  Norwirh  Cnion  Fire  v.  Magee 
(1896),  44  W.  R.  384;  3  Tax  Cas.  457. 

In  arriving  at  the  profits  and  gains,  the  profits  should  be  estimated 
as  inclusive  and  not  exclusive  of  the  amount  payable  for  the  A-ear's 
income  tax.     Ashion  Gas  Co.  v.  Att.-Gen..  (1906  >  A.  C.  10. 

Prior  to  sect.  24  of  the  Customs  and  Inland  Revenue  Act,  1888. 
a  company  had  power  (sect.  104  of  the  Income  Tax  Act.  1842. 
and  sect.  40  of  the  Income  Tax  Act,  1853j  but  was  not  bound  to 
deduct  the  income  tax  from  dividends  and  interest  payable  by  it. 
The  Act  of  1888  altered  this.  "Now  what,"'  .said  Lord  Macnaghten 
in  a  recent  case,  "  has  the  Act  of  1888  really  done?  It  is  no  longer 
optional  for  a  person  who  has  to  make  an  annual  payment  to  deduct 
income  tax;  he  is  bound  to  make  the  deduction  and  pay  over  to 
the  Crown  the  amount  deducted  unless  payment  comes  out  of  income 
which  has  already  paid  the  duty."'  See  London  Countij  Council  v. 
Attorney-General,  (1901)  A.  C.  20. 

A  person  receiving  interest  from  wliich  income  lax  has  not  lieen 
deducted  is  liable  to  pay  income  tax  thereon  notwithstanding  the 
duty  being  imposed  by  sect.  24  of  the  Iidand  Revenue  Act,  1888, 
on  the  person  paying  the  interest.  (Haniorgan^liirv  Quarter  Ses- 
sions V.  Wilson,  (1910)  1  K.  B.  725. 

Where  a  partnership  business  was  converted  into  a  company,  the 
partners  receiving  shares  in  exchange  for  their  interests,  it  was  held 
that  the  company  had  "succeeded"  to  the  business,  and  was  charge- 
able on  that  footing.    Bijhope  Co.  v.  Foyer.  7  Q.  B.  D.  485. 

A  company  trading  with  one  ship  does  not  start  a  new  business 
because  it  loses  its  single  ship  and  buys  another.  Merrhisfon  Steam- 
ship Co.  V.  Turner,  (1910)  2  K.  B.  923. 

As  to  sect.  41  of  the  Income  Tax  Act,  1842.  supra,  p.  91.  the 
agent  Avithin  the  United  Kingdom  of  a  foreign  company  carrying 
on  business  within  the  United  Kingdom  is  properly  chargeable  in 
his  own  name  in  respect  of  the  profits  derived  from  trade  in  this 
country,  see  James  Wingate  d:  Co.  v.  Commissioners.  W.  N.  0898) 
129;  24  Rettie,  939. 

Where  foreign  principals  consign  goods  from  abroad  for  sale  by 
agents  in  this  countrv.  the  mere  fact  that  tlie  as-ents  sell  in  their  own 
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uanies  does  not  relieve  the  priucipals  from  liability  to  pay  income  tax 
under  St-liedule  D.  See  Watson  v.  Sandie  and  Hull,  (1898)  1  Q.  B. 
.')2();  Lovell  and  Christ tnas  v.  CommlHsion^'rs,  (1908)  A.  C.  46;  csce 
also  supra,  p.  94,  and  infra,  p.  103. 

\\'liove  an  allowance  ought  to  be  granted  but  is  i-ofused,  ;i 
mandamus  lies  to  the  commissioners  commanding  them  to  grant  and 
certify  the  allowance.  Commissioners  of  Income  Tax  v.  PemseL 
(1801) A.  C.  531. 

As  to  sect.  0.3  of  tlie  Income  Tax  Act,  1842,  it  was  hold  that  a 
person  who  had  delivered  without  fraud,  an  incorrect  statement  ol.' 
his  profits  or  gains  chargeable  with  income  tax  under  Schedule  i). 
which,  through  negligence  or  carelessness,  but  without  fraud,  was 
incorrect,  was  not  liable  for  the  penalty  of  50Z.  imposed  by  that 
section,  and  that  the  section  applied  only  to  non-delivery  or  to  the 
delivery  of  a  merely  illusory  statement  as  distinct  from  the  delivery 
of  a  statement  which  purports  and  is  intended  to  be  a  true  and 
correct  statement  as  ro(piired  by  sect.  52,  but  which  is  erroneous  in 
.some  particular.  Aftorneii-deneral  v.  Till,  (1909)  1  K.  B.  094. 
This  decision  was  reversed  by  the  House  of  Lords,  (1910)  A.  C.  50. 

As  to  the  duties  on  mines,  quarries,  docks,  waterworks,  canals, 
(fee,  see  5  &  (J  Vict.  c.  35,  s.  60,  and  Merse;/  Dorics  v.  Lucas,  8  App. 
Gas.  891;  Ri/hope  Collienj  Co.  v.  Foyer,  7  Q.  B.  D.  485;  Coltness 
Iron  Co.  V.  Black,  G  App.  Gas.  315;  BroKfflifon  Coal  Co.  v.  Kirk- 
patrick,  14  Q.  B.  1).  491;  Jones  v.  Cwnuntlien  Slate  Co.,  5  Ex.  Div. 
93;  Harris  v.  Ircine  Corp.,  W.  N.  (1901 )  182. 

As  to  additional  assessments  on  a  succession  to  business,  see  Bell 
V.  Nati</nal  rrovineial  Bank  of  England,  (1904)  1  K.  B.  149. 

Overpaid  Income  Tax. 

Overpaitl  income  tax  is  recoverable  under  sect.  133  of  the  Income  Ov-crimid 
Tax  Act,  1842,  when  the  profit.s  and  gains  have  been  over-estimated,  "»cometax. 
proWded  that  application  is  made  in  as  short  a  time  after  the  end 
of  the  year  as  with  diligence  is  practicable,  having  regard  to  the  par- 
ticular circumstances  of  the  case;  and  if  the  commissioners  will  not 
grant  the  requisite  certificate,  a  mandanm>^  will  be  granted.  Reg. 
V.  Commissioners.  21  Q.  B.  I).  313. 

Taxes  Management  Act,  1880. 

As  to  assessment,  t>ec  sect.   4  of  Taxes  Management  Act,   1880  Assessments. 
(43  &  44  Vict.  c.  19) ;  as  to  assessor's  certificates,  sect.  49  of  same  Act;   '^^P^'*  *^' 
as  to  estimates  in  default  of  return,  sect.  50;  as  to  examination  of 
assessments,  sect.    51;   as  to  amendment  of  assessments,  sect.   52; 
as  to   place  of  assessment,  t-ect.   53;   as  to  errors,  sect.   55;   as  to 
allowances  of  assessments-,  sect.  5G;  as  to  appeals  by  person  aggrieved 
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(uuder  sect.   80  of  Income  Tax  Ant.  1812),  .sect.  57;  a.s  to  cases  for 
opiuion  of  High  Court,  sect.  59. 

Production  of  Returns. 

As  to  ordering-  production  of  incouie  ta.\  roturu.>  on  a  aii.sfeusaucx; 
summons,  see  Joseph  Hargreaves,  Ltd.,  (1900)  2  Cli.  .'?47. 

Super  Tax. 

A  corporation  is  not  liable  to  .super  lu.x. 

Calling  for  Returns  before  Act  passed. 

Returns  may  be  called  for  in  any  year  before  the  Act  in  passing 
granting  income  tax  for  that  year,  see  sect.  30  of  the  (.'ustoms  and 
Inland  Kevcnue  Act,  1890,  and  BoirJrfi  v.   Atfornfu-dciirral,  Tiin»v<. 
Dec.   1911,  Parker,  J. 

Non-exemption  when  Income  below  160/.  per  annum. 

A  company  under  the  Companies  (Cou.solidation)  Act,  1908.  is 
not  exempt  from  duty  by  reason  of  its  yearly  income  being  under 
160/.  Mylam  v.  Market  Harhorough  Advertiser  Co.,  (1905)  1  K.  B. 
708. 


Corporation 
duty  under 
Customs,  &c.. 
Act,  1885. 


Corporation  Duty. 

By  the  Customs  and  Inland  Rovcmhio  Act,  1885  (^48  &  49  Vict, 
c.  51),  ss.  11  to  20,  certa,in  duties  were  imposed  in  respect  of  property' 
vested  in  bodies  corporate  or  unincorporate.  But  among  the  excej)- 
tions  is  property  belonging  to  a  body  corporate  established  for  any 
trade  or  business,  and  accordingly  trading  companies  under  the  Act 
of  1908  are  exempt,  even  when  registered  without  the  word  "  limited  " 
and  on  the  footing  that  no  dividends  are  to  be  paid.  Comicil  of 
Laiv  Be  porting,  22  Q.  B.  D.  279. 

There  is  also  an  exception  in  respect  of  property  which,  or  the 
income  of  which,  shall  be  legally  appropriated  and  applied  for  any 
purpose  connected  with  an}-  religious  persuasion,  or  for  any  charit- 
able purpose,  or  for  the  promotion  of  education,  literature,  science  or 
the  fine  arts.  See  Inland  Bevenue  \ .  Forrest,  15  A.  C.  334,  in  which 
the  Institution  of  Civil  Engineers  was  held  exempt.  The  holding  of 
examinations  and  granting  diplomas  in  surgery  are  not  a  "  pro- 
motion of  science"  within  sect.  11  (3).  of  the  Customs  and  Inland 
Revenue  Act,  1885.  Royal  College  of  Surgeons,  (1899),  1  Q.  B.  871; 
67  L.  J.  Q.  B.  705;  79  L.  T.  89.  As  to  a  club,  see  Netv  University 
Club,  18  Q.  B.  D.  720. 
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As  to  property  not  entirely  appropriated  to  be  applied  to  the  pro- 
motion of  science,  see  Royal  College  of  Surgeons,  supra. 

As  to  the  proper  mode  of  attesting  "annual  value,  income,  or 
profits,"  see  Surrey  County  Cricket  Club,  (1901)  2  K.  B.  400. 

Inhabited  House  Duty. 
Partly  residential,  London  and  Westminster  Bank  v.  Smith,  87 
L  T  244-  07  J  P-  229;  IJjiion  Bank  of  Scotland  v.  Foster,  65 
J  P.'  824;'  Maple  dt  Co.  v.  Wilson,  49  W.  R.  670;  85  L.  T.  229; 
Walker  v.  Brisley,  (1900)  2  Q.  B.  735;  Grant  v.  Langto7i,  (1900) 
A  C  383;  Styles  v.  Middle  Temple  (Treasurer),,  81  L.  T.  426; 
Foster  v.  Liverpool  Atheimum,  97  L.  T.  692;  Browne  v.  Furtndo, 
(1903)  1  K.  B.  723:  Suain  \ .  FJo/nDo.  81  L.  T.  202. 

Poor  Rates. 

By  till.'  Act  of  43  EUz.  c.  2,  s.  1.  competent  sums  are  to  be  levied  in  P^rmtes^^ 
each  parish  for  the  relief  of  the  poor,  by  taxation  of  every  inhabitant,  "^-^^^^  ^ 
parson,  vicar,  and    'others,"  and  of  every  occupier  of  lands,  houses, 
tithes  improi)riute,   propriations  of    tithes,   coal   mines   or  saleable 
■underwoods  in  the  parish,  to  be  crathered  out  of  the  parish  according 

to  its  abilitv. 

The  Parochial  Assessments  Act,  1836  ^6  &  7  ^^■ill.   K  c.  96).  s.  1, 

further  provides — 

••  That  no  rate  for  th«  relief  of  the  poor  i.i  Kn-hmd  and  Wales  shall  be  allowed 
by  any  justices  or  be  of  any  force  which  shall  not  be  made  upon  an  estimate  of 
the  not  annual  value  of  the  several  hereditaments  related  thereunto,  that  is  to 
say  of  the  rent  at  which  the  same  might  reasonably  be  expected  to  let  from 
year  to  year,  free  of  all  usual  tenants'  rates  and  taxes  and  tithe  commutation 
rentcharge  (if  any),  and  deductinp  therefrom  the  probable  annual  average  cost 
of  the  repairs,  insurance,  and  other  expenses  (if  any)  necessary  to  maintain  them 
in  a  Mate  to  eommand  such  rent;  provided  always,  that  nothing  herein  contained 
shall  be  construed  to  alter  or  affect  the  principles  or  ditferent  relative  liabilities 
(it  any;  according  to  which  different  kinds  of  her4?ditaments  arc  now  by  law 
rateable." 

As  to  evidence  tu  alter  gross  estimated  rental  un  appeal,  see  Horlon 
d  Son  V.  Walsall  Assessment  Committee,  (1898)  2  Q.  B.  239.  „  „  ^  v  f 

The  Act  of  3  &  4  Vict.  c.  89,  s.  1  (continued  by  divers  Expiring  3  &^*  Vict. 
Laws  Continuance   Acts),  is  as  follows:  — 

"  That  it  shall  not  be  lawful  for  the  overseers  of  any  parish,  township,  or 
village,  to  tax  any  inhabitant  thereof  as  such  inhabitant  in  respect  ot  his 
ability  derived  from  the  profits  of  stock-in-trade,  or  any  other  property  tor  or 
towards  the  relief  of  the  poor;  provided  always,  that  nothing  in  this  Act  con- 
rained  shall  in  anywise  affect  the  liability  of  any  parson  or  vicar,  or  of  any 
.K^cupier  of  lands,  l.ou.es  tithes  impropriate,  propriation  of  tithes  coal  mines,  or 
.saleable  underwoods  to  be  taxed,  under  the  provisions  of  the  said  Acts,  for  and 
towards  the  relief  of  the  poor." 
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Cases  of  Rating. 

Advertising  Stations.— 52  &  53  Viet.  c.  27.  and   H/nfai/  v.  .S7 
Giles,  dc.  Ass.  Com.,  (1900 )  1  Q.  B.  389. 

Agricultur.\l  Land. — Sn/ith  v.  Richniond,  (1899)  A.  ('.  448: 
Alton  Urban  Council  v.  Spicer,  (1904)  1  K.  B.  ()78. 

Breakwater  and  Landing  Stage.  —  Cattemiter  Harhoar  \ . 
Pl'i/mpfon  Union,  63  J.  P.  297. 

Canal. — GlamorgunsJiiro  (anal  Co.  v.  Merfhf/i  '['i/iilil  I'uioti.  89 
L.  T.  85. 

Cemetery. — Queen  v.  Ahney  Park  Cetneterij  Co.,  8  Q.  B.  515. 
The  company  purchased  hinds  and  laid  tliem  out  for  a  ceniet>ery,  aud 
received  fees  for  interments,  and  conveyed  plots  for  graves  subject  to- 
regulations:  Hekl,  that  tlio  company  was  rateal)le  in  respect  of  the 

plots  sold. 

CoAE  Mines. — Broivn  \.  Rotherham  Assessment  Connnittee.  83 
L.  T.  193. 

Dock. — Swansea  Harbaur  Trustees  v.  Stvansea  Union,  97  L.  T. 
585. 

Warehouses. — See  London  and  India  hock.s  v.  I'ojdnr  I  nion.  83 
L.  T.  371. 

Drill  Hall. — Uaijner  \.  Iheuiti,  82  1>.  T.  7J8. 

Gravel  Pits. — Farnluun  Flint,  dc.  Co.  v.  Farnhani  Union,  i  1901; 
1  Q.  B.  272;  and  see  case.s  there  cited  as  to  otiior  wasting  properties. 

Hoarding  for  Advektiseafents. — Burfoif  v.  St.  Giles'  Connnittee, 
(1900)  1  Q.  B.  389. 

Lairages. — See  Merseij  DocJ:-^  Board  \.  Birkt'nJicad  {ss/'s.^-tnrnt 
Committee,  (1901)  A.  C.  175. 

Machinery. — Machinery  or  other  fixtures  Avhich  are  part  of  the 
stock-in-trade,  though  they  belong  to  the  tenant,  must  be  taken  into 
account  in  assessing  the  rateable  value  of  the  premises.  The  prin- 
ciple established  in  Reg.  v.  Guest,  7  L.  J.  M.  C.  38;  7  Ad.  &  E. 
951,  and  followed  ever  since,  cannot  now  be  disturbed:  Kirby  v. 
Hunslet.  (1906)  A.  C.  43;  H.  L.  (E.):  and  see  Crockett  v. 
Northamyton  Assessment  Committee,  72  L.  J.  K.  B.  320;  Laing 
V.  Overseers  of  Bishop  Wewmouth,  3  Q.  B.  D.  299: — In  this  case 
it  was  held,  that  in  assessing  shipbuilding  premises  to  the  poor  rate 
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the  value  oi'  machiuery  attached  to  the  premises  was  to  be  taken 
into  consideration  in  ascertaining  their  rateable  value  where  such 
machinery,  though  some  of  it  mig'ht  be  capable  of  being-  removed 
without  injury  to  itself  or  the  freehold,  was  essentially  necessary  to 
the  shipbuilding-  business  to  which  the  premises  were  devoted,  and 
intended  to  remain  permanently  attached  to  them  so  long  as  they 
were  applied  to  their  present  purpose.  An  elaborate  descriptive 
list  of  various  classes  of  the  machinery  is  set  out  in  the  report. 

In  Tyne  Boiler  Co.  v.  Overseers  of  Longbenfon,  18  Q.  H.  D.  81; 
Crockett  v.  Northampton  Union,  18  T.  L.  R.  451,  the  decision  there 
was,  that  in  estimating  the  rateable  value  t)f  premises  used  as  a 
manufactory,  machinery  and  plant  placed  thereon  for  the  purpose 
of  making  them  fit  as  premises  for  such  a  manufactory  are  to  be 
taken  into  account  as  enhancing    the  value  of    the    hereditament, 
although  such  machinery  and  plant  remain  personal  property,  and 
are  not  physically  attached  to  the  premises,  and  this  nol  withstanding 
the  Act  3  &  4  Vict.   c.   89,  s.    1   (supra),  Avhich  e.xompts  personal 
chattels   from   rating,  Avhicli   up   to  that  Act    had    been    rateable. 
Esher,  M.  R.,  said:   "Nobody  says  that  these  machines  are  to  bo 
rated  as  personal  chattels.     The  question  is.  Avhethcr  they  are  to  be 
taken  into  account  in  estimating  the  rateable  value  of  the  premises; 
.   .   .   .   Iho  statute  (;i  &  4  Vict.  c.  89)  makes  no  difference,  and  all 
the  cases   with   regard   to  estimating    the   value   of    real    property 
remain    untouched   by   it."     After   citing   with    approval   the   cases 
cited    in   L(ii)i(i    v.    Overseers  of  Bishop  Weunnouth  (mpra),  and 
others,  including  I{e(j.  v.  Ilaslam,  17  Q.   H.  220  (per  Patteson,  J.), 
the  Master  of  tlie  RolU  continued:  "  D<jes  the  Court  there  mean  by 
the  word  -atta.-hed  '  that  the  thing  must  be  boUcd  or  screwed  to  the 
premises?     ...     I   do  not   think   so.      f   thiid<   that  they  could 
not  have  meant  to  differ  from  Patteson.  J.,  when  he  siiid  thai  it  was 
necessary  to  incpiire  wlicther  the  ma.hiucrv  wa^  or  was  not  aimoxed 
to  the  freehold." 

The  above  decision,  as  to  plant  and  machinery  not  attached  to  the 
rated  premises  being  taken  into  account  in  estimating  the  rating 
value  of  the  premises,  was  followed  in  Boclen  d'  Co.  v.  Overseers  of 
Chard,  and  GUJord,  Fox  d  Co.  v.  Same,  7  T.  L.  R.  4;U  (July.  1890), 
where  the  Court  of  Appeal  (Esher,  M.  R.,  and  Lindley  and  Bowen, 
L.  JJ.)  affirmed  (as  to  the  second  case)  the  decision  of  a  Divisional 
Court  (63  L.  T.  249). 

It  is  not  easy  to  reconcile  those  two  decisions  with  the  Act  3  &  4 
Vict.  c.  89,  and  in  1895  a  bill  was  introduced  into  Parliament  to 
exempt  machinery  as  in  Scotland  and  Ireland. 

Public-Houses.— Gross  rateable  value  in  case  of  lied  houses 
{Bradford  Assessment  Committee  v.  White,  (1898)  2  Q.  B.  630); 
evidence  of  trade  and  profits  in  ascertaining  rateable  value  {Dodds 
v    South  Shields  Union,  (1895)  2  Q.  B.  133;   Cartwright  v.  Soul- 
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eoates  Union,  (1900)  A.  C.  150);  increase  of  value  by  premium 
paid  for  lease  {Camberivell  Asffesmient  Committee  v.  Ellis,  (1900; 
1  Q.  B.  08;  affirmed  in  H.  L.,  16  T.  T..  R.  o04). 

Telephonic  Wires  (overhead;. — Lancashire  Telephone  Co.  v. 
Overseers,  14  (}.  B.  D.  2G7:  Company  held  rateable. 

Tkamways. — Pimlico,  dc.  Tramway  Co.  v.  Assessment  Committee 
of  Greenwich  Union,  9  Q.  B.  9.  The  company  was  formed  under 
the  Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  and  laid  down  a 
tramwa;>  in  a  highway,  the  soil  of  which  was  vested  in  the  district 
board:  Held,  that  the  company  was  rateable  in  respect  of  its  occu- 
pation of  the  road  by  its  tramway.  Other  cases  are  M.ilbourne 
Tramivay  Co.  v.  Fitzroy  Corp.,  (1901)  A.  C.  153;  Metropolitan 
Electric  Tramways  v.  TottenJuun  Urban  District,  28  T.  L.  R.  292 
(C.  A.);  overruling  Swansea  Improvements  and  Tramway  Co.  v. 
>Sivansea  Urban  Sanitary  Authority,  (1892)  1  Q.  B.  357.  Light 
.  railways  exempt.  Wakefield  Corp.  v.  Wakefield  Light  By.,  (^1908) 
A.  C.  293. 

Underground  Sewers. — Ystradyfodivg,  dr.  Board  v.  jSewport 
Assessment  Committee,  (1901)  1  Q.  B.  40G. 

Warehouse. — See  Rex  v.  Henderson,  92  L.  T.  662;  Bootle  Over- 
seers V.  Liverpool  Warehousing  Co.,  85  L.  T.  45;  and  London  and 
India  Docks  v.  Poplar  Union,  83  L.  T.  371. 

Waterworks  and  Gasworks. — See  Rex  v.  Brighton  (raslight  Co., 
5  B.  &  C.  466;  Rex  v.  Rochdale  Waterworks,  1  M.  &  S.  634;  Rex  v. 
Miller,  Cowp.  619;  Reg.  v.  West  Middlesex  Watericorks,  1  E.  v&  E. 
716;  Reg.  v.  Lee  Overseers,  L.  R.  1  Q.  B.  241;  Liverpool  Corpora- 
tion V.  Llanfyllin  Assess.  Coin.,  (^1899)  2  Q.  B.  14;  JS'ew  River  Co. 
v.  Hertford  Union,  (1902)  2  K.  B.  597;  Hampton  Urban  Council 
V.  Southivark  and  Vauxhall  Water  Co.,  16  T.  L.  R.  60;  Liverpool 
Corporation  v.  Birkenhead  Union,  94  li.  T.  509. 

The  true  test  of  beneficial  occupation  is  not  whether  a  profit  can 
be  made,  but  Avhether  the  occupation  is  of  value.  London  County 
Council  V.  Churchivardens  of  Erith,  (1893)  A.  C.  562.  In  that  case 
the  Council  Avere  held  rateable  in  respect  of  sewage  pumping  station 
and  works  which  they  occupied  and  used  to  enable  them  to  perform 
their  statutory  duties,  and  to  be  properly  taken  into  account  as  the 
hypothetical  tenant,  although  they  had  no  power  to  take  the  pre- 
mises. See  also  Imjierial  Institute  v.  St.  Mary  Abbott's,  Times, 
7  March,  1895. 

But  if  a  person  is  a  mere  caretaker  of  a  house,  put  in  to  preserve 
the  house  from  depredation,  the  master  who  put  in  .such  caretaker  is 
not  liable  to  be  rated  in  respect  of  the  house,  because  he  has  no 
beneficial  occupation.     The  question  in  each  case  is  whether  there 
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is  a   beueticial  occupation.     Bertie  v.    W althamstoiv  Overseers,  68 
J.  P.  545. 

The  stoppage  of  works  (hiring-  a  particular  strike  Kliould  not  be   stoppage  of 
taken  into  consideration  in  the  assessment  of  rates,  especially  where  ^e  taken  in 
no  evidence  is  produced  that  the  Assessment  Committee  liad  disro-  account  in 
garded  the  general  contingency  of  strikes.      This    was  so  lield  in  ratine  v;ilue. 
Roijle  and  Jackson,  v.  Oldham  Union,  (1894)  2  Q.   B.  372,  by  the 
Court  of  Appeal. 

As  to  closing  of  shops  during  winter  months,  see  Southend-on-Sea 
Corporation  v.  While,  83  L.  T.  408,  distinguished  in  Bootle  Over- 
seers V.  Liverpool  Warehousing  Co.,  85  L.  T.  45;  65  J.  P.  740. 

As  to  deductions  for  repairs  of  mines,  see  John  Brown-  d'  Co.  v. 
Rotherham  Union,  83  L.  T.  193;  Wew  d  Tees,  Leith  Hill,  tfc.  Co. 
V. /.  R.,  1  F.  1117;  W.  N.  (1900)  210. 

Bv  6  &  7  Vict.  c.   3G,  s.   1,  e.xemption  from  rates  is  allowed  to  What 
premises  occupied  by  "  any  society  instituted  for  purposes  of  science,  |'.<j'«|'ti"<^' 
literature,  or  the  fine  arts  exclusively;   provided  that  such  society  fine  arts 
shall  be  supported  wholly  or  in  part  by  annual  voluntary  contribu-  societies  are 
tions,  and  shall  not,  and  by  its  bye-laws  may  not,  make  any  dividend, 
gift,  division,  or    bonus    in  money  unto    or    between    any  of    its 
members."     See  Savoy  Overseers  v.  Art  Union  of  London,  (1896) 
A.   C.   296;    lioi/al  College  of  Music  v.   S7.   Margaret's  Overseers, 
(1898)  1  Q.  B.  809;  Jenner  In.'^fitute  of  Prerentive  Medicine  v.  St. 
George's  Assessment  Committee,  16  T.  L.  R.  444;   69  L.  J.  Q.  B. 
814;  83  L.  T.  314;   Ilornsei/  Scliool  of  Art  v.  Edmonton  Union.  94 
L.  T.  203;  Jones  v.  St.  Dunstan  Overseers,  95  L.  T.  787. 

As  to  the  limitation  of  time  for  recovery  f)f  rates,  sec  Keeton  v. 
Sheffield  Coal  Co.,  (1901)  2  Q.  B.  26. 

As  to  the  recovery  of  rates  pending  appeal,  sec  Burton  v.  St. 
Giles-in-the-Fields,  (1901)  1  K.  B.  650. 


Illegal  Associations. 

The  Act  of  19U8,  like  the  Aci  of  1862,  atlord.s  great  facilities  for  Illegal 
,.  •  •        1     i  I     !•         •  y   •    1       1  J 1  1  •  1'  p      „        associations, 

iorming  companies,  but  belore  it  introduces  the  machinery  ot  lorma- 

tion,  the  Act,  in  sect.  1,  first  proceeds  to  clear  the  ground  by  declaring 
illegal  all  large  unregistered  companies  or  associations  subsequently 
formed,  and  thus  indirectly  compelling  associations  to  avail  them- 
selves of  the  provisions  of  the  Act.  Section  1.  the  section  in  question, 
provides,  in  effect,  as  follows:  — 

(1)  That  after  the  commencement  of  the  Act  no  company,  associa- 

tion, or  partnership  consisting  of  more  than  ten  members  is 
to  be  formed  for  carrying  on  the  business  of  banking  unless 
registered  under  the  Act  or  formed  in  pursuance  of  some 
other  Act  of  Parliament  or  of  letters  patent:  and 

(2)  That  no  company,  association,  or  partnership  consisting  of 
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more  than  iweiity  persons  shall  be  lornicd  after  the  coni- 
mencemcut  of  the  Act  fur  llie  purpose  of  carryin*,^  on  any 
other  business  {i.e.,  other  than  banking-)  ihat  has  for  its 
object  the  acquisition  of  gain  by  the  company,  association, 
or  partnership,  or  by  tlie  individual  members  thereof,  unless 
it  is  registered  under  the  Act,  or  is  formed  in  pursuance 
of  some  other  Act,  or  of  letters  patent,  or  is  a  company 
engaged  in  working  mines  witliiu  tin*  Stminaries  [Devon 
and  CornAvalP. 

The  meaning-  of  these  pruhibitions,  as  interprOiel  by  the  Courts,  is 
that  any  company  or  association  formed  in  violation  of  the  section  is 
an  illegal  association,  and  the  policy  of  the  enactment  is  -well  ex- 
pounded by  James,  L.  J.,  iu  Smith  v.  Anderson  (^1880;,  15  C.  J),  at 
p.  273.  'The  object  of  the  Act,"  says  the  Lord  Justice,  "was  to 
prevent  the  mischief  arising  from  large  trading  undertakings  being- 
carried  on  by  large  fluctuating  bodies,  so  that  persons  so  dealing 
with  them  did  not  know  Avith  whom  thev  were  contractiug-,  and  so 
might  ])e  ])ut  to  g-reat  e.\'])ense,  whidi  was  a  ])nblie  mischief  to  be 
)'e])ressed."' 

And  llii>  (ibjeci  the  Aci  may  bo  said  elfeetually  to  have  accum- 
jjlished.  It  has  destroyed  the  status  of  such  associations.  Tlius  an 
association  which  is  illegal  cannot  be  wound  up,  under  the  Act  of 
1862,  at  the  instance  either  of  the  association,  of  a  creditor,  or  of  a 
shareholder.  South  Wale.s  Atlantic,  dc.  Co.  (1875),  2  C.  D.  7<j.'3; 
Fadstow  Association  (1882).  20  C.  D.  137;  Ex  parte  Ilargrocc 
(1875),  L.  \l.  ()  C'h.  542;  Ujracoinbe  Biiildimi  Sac,  (1901)  1  Cli.  102. 
So,  too,  an  action  by  an  illegal  association,  whether  against  a  member 
or  any  other  person,  must  fail  if  the  illegaliiy  of  the  association  is 
disclosed.  Re  Day  (1876),  1  V.  I).  60!).  If  the  association  has  lent 
money,  for  instance,  and  obtained  as  socuriiy  a  promissory  note,  it 
cannot  sue  thereon.  Shaiv  v.  Benson,  11  Q.  B.  D.  563.  And,  con- 
versel}',  neither  a  member  nor  an  outsider  can  sue  such  an  association, 
for  it  can  contract  no  debts   (London  Marine  Association  (1869), 

8  Eq.   176;   Hume  v.   Record  Rci<jn  Jubilee  Syndicate,  80  L.   T. 
404),  and  can  enter  into  no  contracts.    Jennings  v.  Hammond  (1882), 

9  Q.  B.  D.  229.     In  a  word,  the  association  is  a  phantom.     It  has 
no  legal  existence. 

Many  attempts  have  been  made  to  escape  from  the  provisions  of  the 
section,  but  seldom  successfully;  the  words  are  too  wide.  It  was  at 
one  time  thought,  for  example,  that  nmtual  assurance  associations 
were  not  Avithin  the  section — not  "associations  for  gain":  but  these 
dotibts — or  hopes — were  dispelled  by  the  decision  in  Padstow  Associa- 
tion (1882),  20  C.  D.  137. 

In  Re  Thomas  (1884),  14  Q.  B.  D.  379,  again,  it  was  contended  that 
an  unregistered  loan  society  consisdug  of  more  than  twenty  members 
was  not  illegal,  because  in  its  inception  it  comprised  less  than  twenty 
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members,  but  this  llinisy  contention  was  ])rouiptly  overiuleil.       '  I 
cannot,"  said  Cave,  J.,  "'assent  to  the  doctrine  that,  because  a  society 
is  projected  by  less  than  twenty  people  ori(>inally,  and  subsoqueutly     " 
g-rows  to  more  than  twenty,  it  is  outside  the  Act  and  does  not  require 
registration.     This  Avould  be  making  a  laughing-stock  of  the  Act." 

These  cases  must,  however,  be  read  with  Smith  v.  Anderson  ( 1880j, 
Jo  C.  D.  247,  a  decision  of  the  Court  of  Appeal,  in  which  it  was  held 
that  an  investment  trust  was  not  an  illegal  association  although  there 
were  more  than  twenty  beneficiaries  entitled  to  the  beuoHt  of  it,  the 
ratio  decidendi  being-  that  the  business,  if  business  it  was,  Avas  carried 
on  by  the  trustees.  avIio  were  less  in  number  than  twent}-. 

So  in  0)ie  and  All  Sickness  Assoc,  25  T.  L.  R.  674,  a  slate  club 
was  held  not  to  be  an  illegal  association  within  the  section,  the  only 
association  being'  to  share  in  a  relief  fund  formed  by  subscriptions. 

Wig  field  v.  Potter  (1881),  45  L.  T.  612;  Crowther  v.  Thorley,  50 
L.  T.  43;  Re  Siddall  (1885),  29  C.  D.  1,  are  other  cases  in  which 
unregistered  land  companies  of  more  than  twenty  members  have  been 
held  to  be  legal  on  the  g-round  that  they  were  formed  merely  for 
acquiring:  and  dividing  land  between  the  members,  and  not  for  carry- 
ing on  any  business  of  land  jobbing  or  trafficking  in  land. 

Murrs  v.  Thompson,  86  L.  T.  759,  in  which  the  trustees  of  an 
unregistered  society  for  mutual  insurance  consisting  of  more  than 
twenty  ])ersons  wiu'o  held  entitled  to  sue  the  society's  treasurer  for 
recovery  of  money  of  the  society  in  his  hands,  seems  to  have  boon  one 
of  those  hard  cases  which  make  bad  law;  at  least,  it  is  difficult  to 
reconcile  with   Ttr  Podstoir  Assoc,   (supra). 


Dissolution. 

A  common  law  corporation  was  dissolved  by  loss  of  all  its  members.  Dissolution. 
Grant  on  Corporations,  p.  303.  But  it  is  apprehended  that  a  com- 
pany, under  the  Act  of  1862  (now  1908j,  being  a  statutory  corpora- 
tion, and  an  independent  legal  j)ersona,  is  not  so  dissolved  (Newhaven 
Local  Board  v.  Newhaven  School  Board,  30  C.  D.  S7'3),  and  that  it 
subsists  as  a  corporation  until  it  is  dissolved  in  the  manner  expressly 
provided  for  by  the  Act,  viz.,  (a)  by  a  compulsory  winding-up,  fol- 
lowed by  an  order  of  the  Court  for  dissolution  under  sect.  172  of  the 
Act;  ^b)  by  a  voluntary  winding-up,  followed  by  a  general  meeting 
and  return  to  the  Registrar  (sect.  195);  (c)  by  striking'  the  name  of 
a  company  off  the  register  under  sect.  242  of  the  Act. 

The  dissolution  of  a  company  under  sects.  172,  195  of  the  Act 
precludes  a  subsequent  winding-up  order,  or  proceedings  for  recovery 
of  any  outstanding  assets.  Coxon  v.  Gorst,  (1891)  2  Ch.  73;  Pinto 
Silver  Mining  Co.,  8  C.  Div.  273;  London  and  Caledonian  Co.,  11 
C.  Div.  140;  Knowlesv.  Scott,  (1891)  1  Ch.  717;  Whiteley  Exerciser 
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V.  Gamaye,  (1898)  2  Cli.  405;  Salton  v.  New  Beeston  Ci/cle  Co.  (2), 
(1900)  1  Ch.  43;  Westbourne  Grove  Drapery  Co.,  27  W.  E.  37. 

But  where  the  dissolution  has  ta,ken  place  under  sect.  242,  the 
company  may  be  revived  by  order  of  the  Court  a-s  therein  mentioned 
(sub-sect.  (6)).    See  Part  II.  Chap.  LI. 

Cases  have  sometimes  occurred  in  which,  after  an  effective  and 
irrevocable  dissolution,  assets  of  the  company  have  been  discovered, 
or  assets  supposed  to  be  valueless  have  been  found  to  be  of  value. 

Such  assets,  so  far  as  they  are  real  assets,  revert  to  the  donors  or 
their  heirs  (Co.  Litt.  13  b;  Grant  on  Corporations,  303;,  and  so  far  as 
they  are  personal  property  vest  in  the  Crown  as  bona  vacantia  (1  Bla. 
Com.  299;  Grant,  304).  Re  Hiyyhison  and  Dean,  (1899)  1  Q.  B. 
325;  but  any  trust  affecting  the  property  is  not  displaced  should  such 
a  ease  occur. 

And  see  as  to  bona  vacantia,  Cannock  v.  Edwards,  (1896)  2  Ch. 
679;  Printers'  Soc,  (1899)  2  Ch.  184;  Brown  v.  Dale,  9  Ch.  78: 
Re  Bond,  Panes  v.  Att.-Gen.,  (1901)  1  Ch.  15;  Pryce  Jones  v. 
Williams,  (1902)  2  Ch.  517. 

Creditors  and  others  might,  it  is  apprehended,  apply  to  the  Crown 
by  petition  for  a  grant  of  assets  so  vested  in  the  Crown,  and  probably 
with  success,  having  regard  to  the  fact  that  where  the  good,s  of 
a  bastard  vest  in  the  Crown,  it  is  usual  to  grant  the  same  or  part 
thereof  to  the  natural  next  of  kin  of  the  deceased.  See  Evans  v. 
Brown  (1843),  5  Beav.   114. 

Singular  results  sometimes  ensue;  thus,  where  Company  A,  liold- 
ing  freeholds  in  trust  to  secure  debentures  of  Company  B,  was  dis- 
solved, it  was  found  that  the  legal  title  had  passed  to  Company  B  as 
donor.  Where  assets  subject  to  a  trust  vest  in  the  Crown,  the  Crown 
takes  subject  to  the  trust,  but  apparently  it  will  not  act  as  a  trustee. 
See  Re  Taylor's  Agreement  Trusts,  (1904)  2  Ch.  737.  In  that  case 
Buckley,  J.,  refused  to  act  on  the  view  that  a  dissolved  vendor  com- 
pany which  had  neglected  to  assign  patents  to  a  purchaser  Avas  a 
trustee  who  "could  not  be  found"  within  the  meaning  of  sect.  35 
of  the  Trustee  Act,  1893:  but  Farwell,  J.,  has  in  two  cases  come  to 
the  opposite  conclusion.  General  Accident  Assurance  Corp.,  (1904) 
1  Ch.  147;  Richard  Mills  &  Co.  {Brierly  Hill),  W.  N.  (1905)  36;  and 
his  view  has  been  followed  by  Warrington,  J.,  in  Re  No.  9,  Bomore 
Road,  (1906)  1  Ch.  359.    See,  too,  Ruddington  Land,  100  L.  T.  648. 

As  to  destruction  of  books  on  a  dissolution,  see  sect.  222  of  the 
Act  of  1908,  and  as  to  the  Court's  power  to  declare  this  resolution 
void,  see  sect.  223.  and  Spottiswoode,  Dixon  <&  Hunting,  W.  K. 
(1912)  48. 

Mortmain. 

Mortmain.  By  the  Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Vict, 

c.  42),  and  the  Mortmain  and  Charitable  Uses  Act,  1891  (54  &  55 
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Vict.  c.  73),  land  (including-  tenements  and  hereditaments,  corporeal 
or  incorporeal,  of  any  tenure,  but  not  moneys  secured  on  land  or  otliei 
personal  estate  arising-  from  or  connected  with  land)  is  not  to  he 
assured  to  or  for  the  benefit  of  or,  acquired  by  or  on  behalf  of  an^- 
corporation  in  mortmain  otherwise  than  under  the  authority  of  a 
licence  of  the  Crown  or  of  a  statute  for  the  time  being-  in  force;  and 
if  any  land  is  so  assured  otherwise  than  as  aforesaid,  the  land  is  to  be 
forfeited  to  the  Crown  from  the  date  of  the  assurance,  and  the  King- 
may  enter  upon  and  hold  the  land  accordingly;  but  the  Act  of  1888 
contains  a  proviso  enabling  the  mesne  lords  to  enter  within  a  specified 
period. 

A  licence  is  not  necessary  in  the  case  of  a  company  registered  for 
profit  or  to  be  taken  to  be  registei^ed  under  the  Companies  (Consolida- 
tion) Act,  1908,  for  by  sect.  16  (2)  of  the  Act  it  is  expressly  provided 
that  the  company  shall  be  a  body  corporate,  "  with  power  to  hold 
land."  But  an  association  7wt  for  jirofit  cannot  hold  more  than  two 
acres  without  a  licence.  Companies  Act,  1908,  s.  19.  Forty  sucli 
licences  were  granted  in  1910. 

How  far  can  a  foreign  corporation  hold  land  here  without  licence  ? 
It  is  clear  that  under  the  Mortmain  Act,  1888,  it  cannot  hold  land  at 
all  without  Royal  licence,  but  of  course  it  can  form  a  company  here, 
and  that  company  can  hold  land,  and  a  foreign  company  can  hold 
nearly  all  the  shares  in  such  company  (supra,  p.  45).  This  course  has 
been  adopted  in  some  cases.  As  to  foreign  companies  establishing  a 
place  of  business  in  the  United  Kingdom,  see,  now,  Companies  Act, 
1908,  s.  274,  and  p.  118. 


Trade  Unions  and  Combines. 

At  common  law  trade  unions  were  illegal,  in  the  sense  that  the  Trade  unions 
(  ourts  would  not  enforce  the  contracts  of  the  members  iiiter  se,  for  at  common 

law. 

such  combinations  were  regarded  as  in  restraint  of  trade,  and  contrary 
to  public  policy.  The  common  law  rule,  as  enunciated  in  [lilton  v. 
Eckersley,  6  E.  &  B.  47,  is  that,  prima  facie,  it  is  the  privilege  of  a 
trader  in  a  free  country  in  all  matters  not  contraiy  to  law  to  regulate 
his  own  mode  of  carrying  on  it  (his  trade)  in  accordance  with  his 
own  discretion  and  choice.  And  see  Cullen  v.  Elvin,  90  L.  T.  840; 
Russell  V.  A^nalgamated  Society  of  Carpenters,  (1910)  1  K.  B.  506; 
affirmed  by  House  of  Lords  (1912),  W.  N.  79;  Nidcl  v.  General 
Union  of  Operative  Carpenters,  103  L.  T.  45;  Osborne  v.  Amalga- 
mated Society  of  Railway  Servants,  (1911)  1  Ch.  540. 

In  Hilton  v.  Eckersley,  supra,  several  manufacturers,  with  a  view- 
to  protecting  themselves  against  the  combination  of  workmen,  entered 
into  an  agreement  as  to  regulating  wages  and  hours  of  work,  as  to  sus- 
pending work  partially  or  altogether,  and  as  to  the  management  of 
their  business  by  the  decision  of  a  majority  of  their  number,  and  il 

p.  I 
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was  held  that  the  agreement  was  in  restraint  of  trade,  and  was  there- 
lore  not  enforceable;  and  Crompton,  J.,  was  of  opinion  that  it  was  a 
criminal  conspiracy.  That  opinion  was  no  doubt  erroneous  (Mogul 
Steamship  Co.  v.  McGregor,  Goiv  d  Co.,  (1892)  A.  C.  25,  39);  but 
it  required  the  Trade  Union  Acts,  1871  and  1876  (34  &  35  Vict.  c.  31, 
and  39  &  40  Vict.  c.  22),  to  remove  the  doubt.  "  Parliament,"  said 
Lord  Macnaghten  in  Tajf  Yale  Rail.  Co.  v.  Amalgamated  Society 
of  Railway  Servants,  (1901)  A.  C.  426,  "has  legalised  trade  unions, 
whether  registered  or  not.  If  registered,  they  enjoy  certain  advan- 
tao-es."  And  the  ca^e  went  on  to  decide  that  if  a  trade  union 
committed  a  wrong  by  its  agents,  it  could  be  sued  for  such  wrong. 
This  doctrine  has  recently  been  abolished  by  the  Trade  Disputes  Act, 
1906,  c.  47 — one  of  the  most  remarkable  feats  of  modern  democratic 
legislation — Avhich  provides  that  "an  action  against  a  trade  union, 
whether  of  workmen  or  masters,  or  against  any  members  or  olBcials 
thereof  on  behalf  of  themselves  and  all  other  members  of  the  trade 
union,  in  respect  of  any  tortious  act  alleged  to  have  been  committed 
by  or  on  behalf  of  the  trade  union,  shall  not  bo  entertained  by  any 
Court." 

For  the  purposes  of  these  Acts  the  term  "  trade  union  "  is  delined 
(by  sect.  16  of  the  Act  of  1876),  as  follows:  — 

"  '  Trade  union  '  means  any  combination,  whether  temporary  or 
permanent,  for  regulating  the  relations  between  workmen  and 
masters,  or  between  workmen  and  workmen,  or  between  master  and 
master,  or  for  imposing  restrictive  conditions  on  the  conduct  of  any 
trade  or  business,  whether  such  combination  would  or  would  not, 
if  the  principal  Act  [i.e.,  the  Act  of  1871]  had  not  been  passed,  have 
been  deemed  to  have  been  an  unlawful  combination  by  reason  of  jsome 
or  one  or  more  of  its  purposes  being  in  restraint  of  trade  ";  but  the 
Acts  are  not  to  aSect — 

(1.)  Any  agreement  between  partners  as  to  their  own  business; 
(2.)  Any  agreement  between  an  employer  and  those  employed  by 

him  as  to  such  employment; 
(3.)  Any  agreement  in  consideration  of  the  sale  of  the  goodwill  of 

a  business   or  of  instruction  in  any  profession,   trade,  or 

handicraft. 

By  sect.  2  of  the  Act  of  1871,  it  is  provided  that  the  purposes  of  any 
trade  union  shall  not,  by  reason  merely  that  they  are  in  restraint  of 
trade,  be  deemed  to  be  unlawful  so  as  to  render  any  member  of  such 
trade  union  liable  to  criminal  prosecution  for  conspiracy  or  otherwise; 
and,  by  sect.  3,  that  the  purposes  of  any  trade  union  shall  not,  by 
reason  merely  that  they  are  in  restraint  of  trade,  be  unlawful  so  as  to 
render  void  or  voidable  any  agreement  or  trust.  Sect  4  provides  that 
nothing  in  this  Act  shall  enable  any  Court  to  entertain  any  legal 
proceedings    instituted    with    the    object   of    directly    enforcing   or 
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recovering  damages  for  the  breach  of  any  of  tlie  following  agree- 
ments, namely:  — 

1 .  Any  agreement  between  members  of  a  trade  union  as  such  con- 

cerning the  conditions  on  which  any  members  for  the  time 
being  of  such  trade  union  shall  or  shall  not  sell  their  goods, 
transact  business,  employ  or  be  employed. 

2.  Any  agreement  for  the  payment  by  any  person  of  any  subscrip- 

tion or  penalty  to  a  trade  union. 

3.  Any  agreement   for  the  application   of  the  funds  of  a  trade 

union — 

(a)  to  provide  benefits  to  members,  or 

(b)  to  furnish  contributions  to  any  employer  or  workman 
not  a  member  of  such  trade  union  in  consideration  of  such 
employer  or  workman  acting  in  conformity  with  the  rules  or 
resolutions  of  such  trade  union,  or 

(c)  to  discharge  any  fines  imposed  upon  any  person  by 
sentence  of  a  Court  of  Justice. 

4.  Any  agreement  made  between  one  trade  union  and  another,  or 

5.  Any  bond  to  secure  the  performance  of  any  of  the  above-men- 

tioned agreement*!. 

But  nothing  in  tliis  section  shall  be  deemed  to  constitute  any  of  the 
above-mentioned  agreements  unlawful. 

With  reference  to  the  above  section  it  has  been  held  that  a  trade 
union  registered  under  the  Act  may  be  sued  in  its  registered  name. 
Taff  Vale  Hail.  Co.  v.  Amalgamated  Society  of  Railway  Servants, 
(1901)  A.  C.  42G;  South  Wales  Miners'  Federation  v.  Glamorgan 
Coal  Co.,  (1905)  A.  C.  239.  And  that,  notwithstanding  the  section, 
L  member  of  a  trade  union  may  sue  to  restrain  a  misapplication  of 
the  funds  of  the  union.  Yorkshire  Miners'  Assoc,  v.  Howden,  (1905) 
A.  C.  25G.  A  member  cannot,  however,  sue  to  restrain  the  executive 
from  imposing  fines.  Mullett  v.  United  French  Polishers  Society, 
91  L.  T.  133;  20  T.  L.  R.  395.  Nor  can  a  widow  of  a  decea.sed  member 
enforce  by  action  the  benefits  given  her  by  the  rules.  Russell  v. 
\malgamated  Society  of  Carpenters,  House  of  Lords  (1912),  W.  X. 
79;  28  T.  L.  R.  276.  As  to  alteration  of  rules,  see  Burke  v.  Amal- 
gamated Society  of  Dyers,  (190G)  2  K.  B.  583. 

The  Acts  provide  for  the  registration  of  trade  unions  (see  sects.  6  Trade  union 
and  13  of  the  Act  of  1871,  and  sects.  6  and  8  of  the  Act  of  1876,  and  re"i"tered  as 
infra),  and  by  sect.  5  of  the  Act  of  1871,  it  is  amongst  other  things  a  company, 
provided  that  the  Companies  Acts,  1862  and  1867,  now  replaced  b}^ 
the  Act  of  1908  (see  that  Act,  sect.  294),  shall  not  apply  to  any 
trade  union,  and  the  registration  of  any  trade  union  under 
any  of  the  said  Acts  shall  be  void.    See  Edinburgh  and  District 
Aerated  W  ater,  dc.  Assoc,  v.  Jenkinson,  5  F.  1159,  Ct.  of  Sess.,  for 
■ease  in  point. 

It  follows,  then,  tliat  it  is  not  allowable  to  register,  under  the  Act 

I  2 
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of  1908,  which  expi-essly  preserves  (see  sect.  294)  the  provisions  of 
the  Trade  Unions  Act,  1871,  a  company  which  is  fornied  for  trade 
union  purposes,  whether  exclusively  or  in  conjunction  with  other 
objects. 

Thus,  if  it  be  desired  tx>  register  a  company  for  the  purpose  of 
regulating  the  prices  at  which  the  members  of  the  company  are  to  sell 
the  goods  manufactured  or  supplied  by  theui  respectively,  or  to 
regulate  the  wages  to  be  paid  by  them  respectively,  or  the  output  of 
their  respective  works,  or  the  cases  in  which  they  shall  concur  in  a 
lock-out  or  suspension  of  oi)erations,  diificulties  at  once  arise;  for,  if 
the  association  appears  to  be  a  trad?  union,  the  Registrar  will  refuse 
to  register  it,  and  if  he  should,  by  oversight  or  error  of  judgment. 
register  the  association,  the  registration  will,  by  virtue  of  the  Act  of 
1871,  be  void,  and  sect.  17  of  the  Companies  Act,  1908,  does  not,  in 
such  a  case,  make  the  Registrar's  certificate  of  incorporation  con- 
clusive that  the  company  is  validly  registered.  British  Assoc,  of 
Glass  Bottle  Manufacturers  v.  ^'ettlefold,  27  T.  L.  R.  527.  See 
p.  24,  supra. 

Sometimes  an  association,  with  general  objects  quite  free  from 
objection,  is  registered,  notwithstanding  the  presence  in  ihe  articl.'s 
of  a  clause  savouring  of  trades  unionism  or  restraint  of  trade.  In 
such  case  it  would  seem  that  the  registration  should  liold  good,  but 
that  the  clause,  as  being  in  restraint  of  trade,  will  be  invalid  unvl 
cannot  be  enforced.  See  Mineral  Water  Bottle  Exchange  and  Trade 
Protection  Society  v.  Booth,  06  C.  D.  465,  C.  A.,  where  an  article 
prohibiting  each  member  from  employing  any  employee  of  any  other 
member  without  his  assent  was  held  invalid;  Uniiston  v.  Wliitelegf/ 
(1875),  63  L.  T.  455;  on  appeal,  55  J.  P.  453,  in  which  an  article 
fixing  the  minimuui  price  to  be  charged  for  sale  of  goods  was  held 
invalid;  and  see  Swaine  v.  Wilson,  24  Q.  B.  D.  252,  as  to  rules  in 
part  illegal;  and  C alien  v.  Elwyn,  90  L.  T.  840;  20  T.  L.  R.  490, 
where  main  object  illegal.  In  Cade  v.  Daly,  (1910)  Ir.  R.  306, 
it  was  held  that  an  agreement  betw-een  the  members  of  an  association 
of  traders  fixing  the  minimum  prices  of  goods  was  legal,  and  was 
enforceable  by  injunction.  But  the  decision  appears  to  be  incon- 
sistent with  the  principles  laid  down  by  the  House  of  Lords  in 
Bussell  v.  Amalgamated  Society  of  Carpenters,  28  T.  L.  R.  276. 

Where,  then,  it  is  desired  to  limit  the  output  or  control  the  conduct 
of  a  number  of  undertakings,  the  best  plan  is  to  form  a  new  com- 
pany, which  will  acquire  all  the  undertakings  in  question,  and  thus 
obtain  the  requisite  control  as  owner.  Sometimes,  however,  to  vest 
all  the  undertakings  in  one  company  would  be  prejudicial,  in  the 
sense  that  it  might  destroy  or  detrimentally  affect  the  goodwill  of 
some  or  one  of  the  businesses  or  invite  competition,  and,  where  this 
is  so,  it  is  very  common  to  adopt  the  expedient  of  vesting  each  of 
the  undertakings  in  a  separate  company,  all  the  shares  in  which 
are  taken  by  the  new  company  or  its  nominees;   and  thus  the  new 
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company    obtains    absolute    control    over    the    sub -companies,    and 

is  in  substance  the  owner  of  their  separate  undertakings. 

Sometimes  what  is  desired  can  be  secured  by  a  "joint  purse"  Joint  purse. 

arrangement,  in   which  several  concerns  join,  and  it  is  provided 

that  the  profits  of  each  of  the  concerns  shall  for  a  term  be  pooled, 

that  the  pool  shall  be  divided  in  specified  proportions  amongst  the 

various  companies,  and  that  in  the  meantime  they  shall  co-operate. 

The  objection  to  such  arrangements  very  commonly  is  that  any  one  of 

the  parties  can,  at  any  rate  by  liquidation  or  reconstruction,  escape 

the  restraint  of  the  contract.     See  as  to  income  tax  in  such  cases, 

Gtiest,  Keen,  d'c.  v.  Nettlefold,  ( 1910  i  1  K.  B.  713. 

Lastly,  it  is  very  common  for  a  number  of  companies  and  persons  to  Unenforce- 

p.       1  •       •  /  ^     ^■„  -4.    able  contracts, 

concur  in  an  agreement  savouring  of  trades  unionism  {e.g.,  to  limit 

output,  or  fix  prices,  or  resist  labour  dictation),  well  knowing  that  its 
l)rovisions  cannot  be  enforced,  but  relying  on  the  disinclination  of 
members  to  break  faith,  especially  in  view  of  the  fact  that  the  other 
members  may  be  in  a  position  to  punish  the  breach  of  faith  by  special 
competition  or  othermse.  Hilton  v.  Eckersley,  6  E.  &  B.  47,  68, 
■^upra,  p.  113.  See  also  Collins  v.  Locke,  4  App.  Cas.  674,  in  which 
ctise  an  agreement  by  several  persons  that  orders  of  a  particular 
character  should  be  divided  among  them  in  rotation,  and  that  if  the 
party  giving  the  order  would  not  assent  thereto  none  of  them  would 
act  for  him,  was  held  invalid.  Again,  in  Mogul  Steamship  Co. 
v.  McGregor,  Gow  &  Co.,  (1892)  A.  C.  25,  a  number  of  shipowners 
banded  together  with  a  view  to  keeping  up  freights,  and  the  com- 
bination was  declared  illegal  by  the  House  of  Lords.  "The  agree- 
uiont,"  said  Lord  Watson,  "of  which  the  appellants  complain,  left 
the  contracting  parties  free  to  recede  from  it  at  their  pleasure"; 
and  in  the  same  case  Lord  Bramwell  said:  "Let  it  be  that  each 
member  had  tied  his  hands;  let  it  be  that  that  was  in  restraint  of 
trade.  1  think,  upon  the  autliority  of  Hilton  v.  Eckersley  and  other 
cases,  wo  should  hold  that  the  agreement  was  illegal,  that  is,  not  en- 
forceable by  law." 

And  in  Chamberkiin  Wharf  v.  Sniith,  ^lyuu;  2  Ch.  GOo,  a  number 

01  persons  and  companies,  including  the  plaintiffs,  having  formed 
themselves  into  an  association  (unregistered)  for  keeping  up  the 
pi  ice  of  tea,  the  committee  appointed  under  the  rules  expelled  the 
plaintiffs  for  alleged  breach  of  the  rules,  and  the  Court,  holding  the 
association  to  be  a  trade  union  and  unlawful  for  want  of  registration, 
refused  to  grant  the  plaintiffs  an  injunction,  as  that  would,  it  con- 
sidered, be  directly  to  enforce  the  rules. 

On  the  other  hand,  an  agreement  between  vendor  and  purchaser  of 
goods  providing  that  the  purchaser  shall  not  sell  below  a  specified 
piice  is  unobjectionable.    Elliman d  Co.  V.  Carrington  d  Son,  (1901) 

2  Ch.  275.     See  also  pp.  381,  424,  infra. 

Although  a  companv  which  is  a  trade  union  cannot  be  registered  Contribution 

"^  .  1       ^  ,        .     ,  •      .     -J.     i£  £ totradeunion. 

ujider  the  Act  of  1908,  cannot,  that  is  to  say,  emancipate  itselt  from 

the  statutory  restrictions  of  the  Trade  Union  Acts,  it  by  no  means 
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follows  that  the  objects  of  a  couipauy  to  be  registered  under  that 
Act  may  not  include  power  for  the  company  to  join  a  trade  uuiou 
or  to  subscribe  to  a  trade  union,  for,  as  we  have  seen,  sect.  2  of  the 
Act  of  1908  authorizes  the  registration  of  a  company  for  any  lawful 
purpose,  and  the  Trade  Union  Acts,  1871  and  1876,  expressly  provide 
that  a  trade  union  shall  not  be  unlawful.  No  doubt,  if  the  funds 
of  a  company  are  expended  in  subscriptions  to  a  trade  union,  it 
may  find  that  it  can  obtain  no  legal  assistance  in  enforcing  its  rights, 
but  it  may  well  be  worth  the  while  of  the  company  to  run  this  risk. 

Foreign  Companies. 

It  has  long  been  an  anomaly  that  foreign  companies  should  be 
at  liberty  to  come  here  and  do  business  without  disclosing  anything 
as  to  their  constitution  or  financial  resources.    The  Companies  (Con- 
solidation) Act  of  1908  rectifies  this. 
Foreign  Section  274  of  the  Act  imposes  certain  requirements  on  companies 

tiompames.  incorporated  outside  the  United  Kingdom,  which,  on  1st  July,  1908, 
has  a  place  of  business  in  the  United  Kingdom  or  afterwards  estab- 
lishes such  a  place  of  business.  Such  companies  are  required  to  file 
with  the  Registrar  of  Companies: — 

(a)  a  certified  copy  of  the  charter,  statutes,  or  memorandum  and 

articles  creating  the  corporation  and  defining  its  constitu- 
tion; 

(b)  a  list  of  the  directors  of  the  company ; 

(c)  the  names  and  addresses  of  some  one  or  more  persons  resident 

in  the  United  Kingdom  authorized  to  accept  service  of  pro- 
cess and  notices  on  behalf  of  the  company. 

In  case  of  any  alterations  in  any  of  these,  notice  of  the  alteration 
must  be  filed  with  the  registrar  (1). 

Service  on  the  persons  made  agents  for  service  under  (c)  is  to  be 
sufficient  (2). 

Every  such  company  must  also  file  with  the  registrar  an  annual 
statement,  in  the  form  of  a  balance  sheet,  containing  the  particulars 
required  to  be  given  in  its  annual  summary  by  a  company  registered 
in  the  United  Kingdom  with  a  share  capital. 

If  the  foreign  company  uses  the  word  "  Limited  "  as  part  of  its 
name  the  section  makes  further  requirements. 

(a)  The  company  must,  in  every  prospectus  it  issues  inviting  sub- 

scriptions for  its  shares  or  debentures,  state  the  country  in 
which  it  was  incorporated. 

(b)  It  must  conspicuously  exhibit  in  every  place  in  the  United 

Kingdom  where  it  carries  on  business  the  name  of  the 
company  and  the  country  where  it  was  incorporated. 

(c)  It  must  have  the  name  of  the  company  and  of  the  country  of 

its  incorporation  mentioned  in  legible  characters  in  all  bill- 
heads and  letter  paper,  and  in  all  notices,  advertisements, 
and  other  official  publications  of  the  company. 
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Theso  are  just  and  reasonable  conditions,  to  which  no  honest 
foreign  trading  company  can  fairly  take  exception;  while  to  in- 
vestors, or  persons  having  dealings  with  the  foreign  company  in 
the  United  Kingdom,  they  afford  much-desired  information  and 
protection. 

The  section  applies  to  every  assurance  company  constituted  outside 
the  United  Kingdom  which  carries  on  an  assurance  business  within 
the  United  Kingdom,  whether  incorporated  or  not.  See  the  Assur- 
ance Companies  Act,  1909,  s.  19.  The  words  here  are  "carries  on 
an  assurance  business."  Having  'a  place  of  business,"  the  words 
used  in  sect.  274,  are  not  quite  synonymous. 

By  sect.  275  of  the  Act,  a  company  incorporated  in  a  British 
possession  which  has  filed  with  the  registrar  the  documents  and 
particulars  specified  in  paragraphs  (a),  (b)  and  (c)  of  sub-sect.  1  of 
sect.  275  is  to  have  the  same  power  to  hold  lands  in  the  United 
Kingdom  as  if  it  were  a  company  incorporated  under  the  Ad. 

Section  274,  above  referred  to,  is  of  particular  importance  in  regard 
to  income  tax  payable  by  foreign  companies.  In  many  cases  such 
companies,  acting  here  by  agents,  have  escaped  the  tax,  but  now  the 
obligation  to  register  and  have  a  definite  place  for  service  seriously 
aflects  the  position.  It  has  been  held  in  several  cases  that  a 
foreigner  who  carries  on  business  in  England  through  an  agent  is 
chargeable  with  income  tax  accordingly.  Erichscnv.  Last,  8  Q.  B.  D. 
414;  Grainger  v.  Gough,  (189(>j  A.  C  325;  Watson  v.  Sandie,  (1898) 
1  Q.  B.  326;  Lovell  v.  Christ))uis,  re  Coiyimissioners,  (1908)  A.  C. 
4():  Crockston  v.  inland  Revenue,  (1911;  S.  C.  217,  Ct.  of  Sess.; 
American  Thread  Co.  v.  Joyce,  28  T.  L.  R.  233,  and  supra,  p.  95. 
It  will  be  the  company's  duty,  therefore,  under  the  Act  to  make  the 
requisite  return,  and  it  will  be  no  defence  to  say — "  There  is  no  one 
here  having  the  requisite  information."  In  order  to  escape,  a  foreign 
company  will  have  to  form  a  company  here,  and  then  deal  with  it 
as  a  principal,  selling  to  it  and  buying  from  it.  The  tax  will  then 
be  payable  only  on  the  profits  made  by  the  company  so  incorporated. 

A  foreign  corporation  can  sue  and  be  sued  here.  Henriques  v. 
General  Privileged  Dutch  Co.,  2  Raym.  1532;  Saccharin  Corpora- 
tion V.  Reitmeyer  <&  Co.,  (1900)  2  Ch.  659;  Badische  Anilin  und 
Soda  Fabrik  v.  Basle  Chemical  Works,  (1898)  A.  C.  200.  See 
further.  Young  on  Foreign  Companies  and  other  Corporations. 
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CHAPTER  II. 

INTRODUCTORY  NOTES. 

The  term  ■promoter"  is  familiar  to  tlie  Courts  of  Law  and  to  the  What  it- a 
^•eneral  public,  and  has  occasionally  been  used  by  the  Legislature  P"""^  «^' • 
(sect.  38  of  the  Companies  Act,  18G7,  now  repealed,  and  sect.  3  of  the 
Directors'  Liability  Act,  1890,  replaced  by  sect.  84  (5)  of  the  Act  of 
1908,  and  sect.  10,  sub-sect.  1  (j),  of  the  Companies  Act,  1900,  now 
sect.  81  (1)  (j)  of  the  Act  of  1908),  but  it  is  not  a  "  ierm  of  art," 
nor  has  any  precise  or  satisfactory  definition  of  the  term  been  forth- 
coming; and  accordingly  fiuch  practical  questions  as  these:— A.  has 
done  so  and  so  in  relation  to  a  company,  is  he  a  promoter?  B.  is  about 
to  do  so  and  so,  will  he  be  a  promoter  ?— are  constantly  being  raised 
and  discussed  amidst  more  or  less  doubt  and  difference  of  opinion. 
Yet  to  obtain  a  correct  answer  to  such  questions  may  be  of  the  utmost 
importance— (1)  because  a  promoter  stands  in  a  fiduciary  position 
towards  the  company  he  promotes;  and  by  virtue  of  sufh  relationship 
<omes  under  certain  obligations  and  disabilities;  and  (2)  because 
sect.  81  of  the  Companies  Act,  1908,  requires  certain  contracts  with 
and  facts  a.s  to  promoters  to  be  specified  in  prospectuses. 

In  Erlaudcr  v.  ^'ew  Sombrero,  3  App.  Cas.  12G8,  Lord  Blackburn  lidan^ery. 

^  ,,  ,<        1       ,  1  •       i. „  ^f    ^''w  Sombrero. 

.said  that  the  term  "  promoter     was     a  short  and  convenient  way  ot 

(le.signating  those  who  set  in  motion  the  machinery  by  which  the  Act 
of  1802  enables  them  to  create  an  incorporated  company":  and  this, 
so  far  as  it  goes,  is  accurate;  but  it  is  not  comprehensive  enough. 
What  was  said  by  Bowen,  L.  J.,  in  Whaley  Bridf/c  v.  Green,  5 
(}.  B.  D.  109,  is  a  more  adequate  description:  "The  term  'pro- 
moter,' "  he  said,  "  is  a  term  not  of  law  but  of  business,  usefully 
summing  up  in  a  single  word  a  number  of  business  operations 
familiar  to  the  commercial  world  by  which  a  company  is  generally 
brought  into  existence." 

But  this  statement  again  is  open  to  the  objection  that  it  at  once 
raises  without  answering  the  further  question,  what  are  those  busi- 
ness operations?  Moreover,  it  stops  short  at  the  incorporation  of  the 
companv,  whereas  the  floating  of  the  company  is  clearly  within  the 
.scope  of  the  promoter's  functions.     It  is  not  practicable,  in  fact,  to 
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give  a  concise  definition  of  tlie  term  "  piouioLer  ''  owing  to  its  in- 
herent complexity.  Whether  a  person  is  or  is  not  a  promoter  is  a 
question  oi"  fact  not  of  law,  and  must  be  determined  with  due  regard 
to  all  the  circumstances.  Whaley  Bridge  Printing  Co.  v.  Green, 
5  Q.  B.  D.  Ill;  Bagnall  v.  Carlton,  G  Ch.  D.  381;  Emma  Silver 
Mining  Co.  v.  Lewis,  4  C.  P.  D.  38C;  Einma  Silver  Mining  Co.  v. 
Grant,  11  Ch.  D.  936;  Baker  v.  Plaskit,  5  C.  B.  262;  Olympia,  Ltd., 
(1898)  2  Ch.  181;  and  Leeds  and  Hanley  Theatres  of  Varieties, 
(1902)  2  Ch.  809.  What  these  circumstances  are  or  may  be  i.>< 
illustrated  in  the  following  decisions. 

Tu-i/ero.is  V.  In  TwycTOSs  V.  Grant,  2  C.  P.  Div.  469,  the  defendants  had  framed 

*^''**''  a  scheme  for  the  formation  of  the  company,  found  the  directors,  quali- 

fied them,  paid  the  preliminary  expenses,  and  arranged  the  contracts, 
and  were  to  receive  large  remuneration  from  the  vendors;  and  it  was 
held  beyond  doubt  that  they  were  promoters.  In  that  case  Cockburn, 
C.  J.,  considered  that  the  term  "promoter"  meant  'one  who  under- 
takes to  form  a  company  with  reference  to  a  given  project,  and  to 
set  it  going,  and  who  takes  the  necessary  steps  to  accomplish  the 
purpose." 

BaijnaU\.  gp^  in  Bagnall  v.  Carlton,  6  C.  Div.  371,  the  proprietors  of  tho 

concern  entered  into  an  agreement  to  sell  for  290,370/.  to  Carlton's 
nominee,  acting  as  trustee  for  the  company,  and  entered  into  a 
separate  agrooment  with  Carlton  to  pay  him  a  commission  of  60,000/. 
for  forming  and  floating  the  company,  which  he  undertook  to  do. 
Carlton  entered  into  an  agreement  with  Grant  that  the  latter  should 
carry  the  matter  through  and  take  the  commission,  less  20,000/.  The 
solicitors  of  the  proprietors  were  to  have  a  commission  from  them  of 
1,500/.  if  the  sale  was  effected,  and  the  proprietors'  solicitors  and 
the  proposed  directors,  Carlton  and  his  associate  Richardson,  all  took 
part  in  the  formation  of  the  company  and  the  settlement  of  tlio 
prospectus . 

In  this  case  Bacon,  V.-C,  said;  'Without  attempting  to  define  th(v 
word  '  promoter '  in  any  more  certain  manner  than  the  occasion  re- 
quires, it  will  be  sufficient  to  consider  whether  what  was  undertaken 
and  done  by  the  several  defendants  can  be  referred  to  in  any  other 
character  than  that  of  promoter.  It  is  a  fact  undisputed  that,  from 
the  very  first  suggestion  of  a  sale  of  the  business  and  propert}'  the 
subject  of  this  action,  it  was  the  conviction  and  intention  of  all  the 
persons  engaged  or  interested  in  the  matter  that  they  should  be  sold 
to  a  company.  It  may  bo  truly  said  that  the  sale  and  formation 
of  the  company  formed  one  complete  idea.  With  this  intention  all  the 
negotiations  between  the  proprietors'  solicitors.  Grant,  Richardson, 
and  Carlton,  were  carried  on;  the  prospectus  was  prepared  by  the 
solicitors  and  submitted  to  Carlton,  and  by  him  to  the  proprietors, 
and  known  to  and  not  disapproved  by  them,  since  one  of  them  made 
pencil  alterations  in  it.  In  the  face  of  these  plain  facts  I  can 
find  no  room  for  doubting  that  the  persons   I  have  named,  each 
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and  every  one  of  them,  must  be  taken  to  have  been  promoters  of  tlie 
company." 

In  Emma  Mining  Co.  v.  Lewis,  40  L.  T.  168;  4  C.  P.  D.  396,  the  j-:m ma  Mining 
defendants  had  assisted  the  owner  of  a  mine  in  his  endeavour  to  sell  ' "'  ^'  ^-'^'^'**- 
to  a  company  to  be  formed  to  purchase  it;  there  was  an  understand- 
ing or  arrangement  for  their  remuneration  out  of  the  shares  to  be 
received  from  the  company;  the  defendants  left  the  getting -up  of  the 
company  to  the  owner;  allowed  themselves  to  be  referred  to  in  the 
prospectus  for  information  concerning  the  mine,  and,  in  pursuance 
of  the  understanding,  received  some  paid-up  shares.  The  jury  found 
that  they  were  promoters,  and  the  Court  refused  to  set  aside  the 
verdict. 

In  New  Sombrero  Co.  v.  Erlanger,  5  C.  Div.  73;  3  App.  Cas.  1218,  Xeu- Sombrero 
the  defendant  and  nine  other  persons  formed  a  syndicate  or  partner-  ^'  '  "' 
ship  to  buy  the  property  with  a  view  to  the  re-sale  thereof  at  a  profit. 
I'rlanger,  acting  on  behalf  of  the  syndicate,  formed  the  company,  pro- 
cured the  directors,  settled  the  contracts  and  prospectus,  and  adver- 
tised and  circulated  the  same.  It  was  held  that  all  the  members  of 
the  syndicate  were  promoters. 

The  Lagunas  Nitrate  Company  was  promoted  and  formed  by  the 
directors  of  another  compauy  called  the  Lagunas  Nitrate  Syndicate 
in  order  to  buy  property  belonging  to  the  syndicate.  The  directors  of 
the  syndicate  in  promoting  and  forming  the  company  were  acting 
within  their  powers  as  such  directors.  Lindley,  M.  R.,  said:  "The 
syndicate  therefore,  as  a  company,  may  be  properly  described,  and 
ought  to  be  regarded,  as  the  promoter,  by  their  directors,  of  the 
nitrate  company.  The  syndicate  is  therefore  responsible  for  the 
acts  and  omissions  of  its  directors  in  promoting  and  forming  the 
nitrate  company."  Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate, 
(1899)  2  Ch.  392,423. 

Again,  in  Emma  Mining  Co.  v.  Grant,  U  C.  D.  918,  the  defendant  Emma  Mining 
Grant  obtained  from  the  vendors  an  agreement  that  they  should  sell 
the  mine  to  a  company  to  be  formed  by  him.  He  then  formed  a  com- 
pany, procured  the  directors,  agreed  to  sell  the  mine  to  a  nominee  of 
his  own,  purporting  to  act  £is  agent  for  the  company,  and  procured  the 
adoption  by  the  directors  of  that  contract.  Upon  the  trial  of  an  issue 
whether  Grant  was  a  promoter,  it  was  held  that  he  was.  Jessel,  M.  R., 
before  whom  the  issue  was  tried,  after  referring  to  what  the  defendant 
had  done,  said  (p.  936):  "Now  it  has  been  decided  by  a  very  great 
number  of  cases  that  a  person  in  that  position"  "is  a  promoter.  It 
is  not  necessary  tliat  he  should  have  done  all  these  things  to  make  him 
a  promoter — even  some  of  them  would  be  suflBcient — but  he  is  un- 
doubtedly a  promoter." 

In  Lydney  and  Wigpool,  dc  Co.  v.  Bird,  33  C.  Div.  85,  the  defen-    /.W«/.y  and 
dant  Bird,  pursuant  to  an  agreement  with  the  owners  of  the  property,   r,.T.''Vi»5' 
and   for  a  commission  of   10,800Z.,  procured  the  formation  of  the 
company,  took  an  active  part  in  the  preparation  of  its  prospectus 
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and  memoranduiu  and  articles  ol'  assofiatiun,  in  ilie  appointment  of 
its  first  directors,  and  in  the  appointment  of  it8  secretary,  fixed  the 
purchase-money  of  the  property  at  100,000Z.,  and  stipulated  for  the 
payment  of  the  10,800Z.  commission  to  his  own  firm.  Pearson,  J., 
held  that  he  was  not  a  promoter,  and  acted  merely  as  ag-ent  of  the 
vendors;  but,  on  appeal,  the  Court  held  that  he  was  a  promoter. 

Again,  in  Nant-y-Glo  and  Blaina  Co.  v.  Grave,  12  C.  D.  738, 
Ivichardson,  the  principal  promoter,  had  written  to  the  defendant  a 
letter,  in  which  "he  explained  to  him  the  operation  which  he  then 
desired  to  effect  for  the  promotion  of  the  company,  and  suggested  the 
desirability  of  having  for  directors  persons  of  weight  and  considera- 
tion— persons  Avhose  names  would  bo  likely  to  inspire  confidence  in 
the  public — and  asked  Mr.  Grave  to  become  a  director."  Mr.  Grave 
agreed  to  become  a  director  on  the  terms  of  receiving  the  remunera- 
tion which  the  articles  provided,  namely,  2007.  a  year,  and  a  further 
proportionate  division  of  profits,  if  there  should  bo  profits,  and  also 
that  he  sliould  have  fifty  of  the  deferred  shares  which  at  that  time 
had  been  parted  with  by  the  company,  or  agreed  to  be  parted  with 
by  the  company.  "I  do  not  think"  (said  Bacon,  V.-C.)  "that  it 
would  be  forcing  the  law  of  this  case  in  the  slightest  degree  to  say 
that,  from  the  time  the  letter  was  received  and  adopted  and  acted  on, 
Mr.  Grave  became  as  much  a  promoter  of  this  company  as  any  other 
pei'son  engaged  in  it." 

In  Leeds  and  Hanleij  Theatres  of  Varieties,  (1902)  2  Ch.  809,  an 
incorporated  syndicate  jDrocured  a  person  (acting,  in  fact,  as  itff 
trustee  or  nominee)  to  enter  into  an  agreement  to  purchase  certain 
theatres  with  a  vicAv  to  the  resale  thereof  to  a  company  to  be  formed. 
The  property  was  conveyed  to  the  syndicate's  trustee  or  nominee,  as 
the  ostensible  purchaser,  and  A\as  afterwards,  by  the  direction  of  the 
syndicate,  sold  to  the  proposed  company  at  an  increased  price.  The 
promoters  formed  the  company,  nominated  the  first  directors  of  the 
company,  and  provided  the  qualification  of  some  of  them.  It  was 
found  as  a  fact  that  from  first  to  last  the  syndicate  had  acted  as  pro- 
moters of  the  proposed  company.  "The  conclusion"  (said  Vaughan 
Williams,  L.  J.)  "at  which  I  arrive,  taking  all  the  facts  together,  is 
that,  from  first  to  last,  the  syndicate  were  promoters;  tliat  from  first 
to  last  their  intention  was  to  buy  the  music-halls  for  the  purpose  of 
selling  them  to  a  company  which  they  should  create.  They  intended 
from  the  first  to  do  that  which  they  uniimately  did:  to  create  a  board 
of  directors  which  should  be  under  their  control  and  carry  out  their 
desires,  which  it  is  abundantly  clear,  on  the  evidence,  was  to  sell  the 
music-hall  which  they  had  bought  for  24,0007.-  an  inflated  price." 

It  is  obvious,  therefore,  that  a  person  who  originates  the  scheme  for 
the  formation  of  the  company,  has  the  memorandum  and  articles 
prepared,  executed  and  registered,  and  finds  the  first  directors,  settle*> 
the  terms  of  the  preliminary  contracts  and  prospectus  (if  any),  and 
makes  arrangements  for  advertising  and  circulating  the  prospectus 
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and  placing  the  capital,  i«  emphatically  a  promoter  in  the  fullest 
sense.  He  controls  the  formation  and  future  of  the  company,  and  it  is 
this  control  which  lies  at  tho  root  of  the  fiduciary  relation  of  the 
promoter  to  the  company. 

But  a  person  who  has  done  much  less  than  this— taken  a  nmeh  le.ss 
prominent  imrt — may  bring  himself  within  the  meaning  of  the  term 
and  may  be  held  liable  as  a  promoter . 

For  instance,  the  following  persons,  it  is  submitted,  are  also 
promoters: — 

(1)  A  person  who  on  his  own  account,  or  on  account  of  himself 
and  others,  prepares  or  causes  to  be  prepared  a  memo- 
randum and  articles  of  association  of  the  proposed  com- 
pany, gets  them  subscribed,  and  causes  them  to  be  regis- 
tered, even  though  he  acts  no  further  in  the  matter  {e.g., 
leaves  it  for  the  directors  to  float  the  company).  He  has 
created  a  company . 

(2^  A  person  who  originates  the  sclicme  for  the  formation  of  tlie 
company,  and  arranges  the  terms  of  the  preliminary  con- 
tract (e.g.,  for  tho  sale  to  the  company,  or  to  a  trustee  ior 
the  company,  of  tho  busiue.ss  the  company  is  to  bo  formed 
to  acquire),  and  is  in  a  position  to  exercise  dominion  in 
the  formation  of  tho  company. 

(3)  One  of  several  persons  carrying  on  togx^ther  tho  work  of  pro- 
motion, for  in  many  ca.scs  tho  work  of  promotion  is  carried 
on  by  several  persons  in  co-operation.  Thus,  one  may 
provide  the  rotjuisito  funds,  another  may  provide  the 
directors,  or  himself  act  as  a  director,  another  may 
arrange  a  contract  vvitli  the  vendor;  and  tliere  may  bo 
others  taking  morc  or  less  part  in  the  formation  and  float- 
ing of  tho  company.  In  such  a  case  tlie  term  "  promoter 
extends  to  each  of  the  several  persons  so  c«-operating. 

Moreover,  the  following  persons  may  be  promoters:  — 

(4)  Tho  vendor  to  a  company  is  frequently  a  promoter  or  one  of 
the  promoters,  and  accordingly  it  is  very  common  in  a 
prospectus  to  find  the  words,  "  the  vendor  is  the  promoter 
of  the  company,  and  he  has  fixed  the  price  at  £  "; 

but,  of  course,  there  are  many  cases  where  the  vendor  is 
independent  and  has  nothing  to  do  with  promotion, 
(o)  A  person  who  floats,  or  assists  in  floating,  the  company, 
although  he  has  taken  no  part  in  its  formation,  may  be  a 
promoter.  Emma  Mining  Co.  v.  Lewis,  4  0.  P.  D.  390, 
407;  see  supra,  p.  123.  As  to  the  meaning  of  "flotation,' 
see  Gifford  v.  Willoughby's  Mashonaland  Expedition  Co.. 
IG  T.  L.  R.  24;  Torva  Exploring  Syndicate  v.  Kelly, 
(1900)  A.  C.  612. 
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(6)  In  some  cases  a  persoa  who  takes  pan  in  tlic  formation  of 

tlie  company  as  agent    or    servant    of    another — as,  for 

instance,  when  he  is  to  share  the  promoters'  remuneration, 

or  have   some  voice  or  control  in  the  floating    of    the 

company;  for  "very  little  Avill  make  people  promoters  of 

a  company  if  it  can  be  seen  that  they  were  really  doing 

something    in    the  way  of    speculation    for    their    own 

interest,  and  not  acting  merely  as  agents  for  others."    Per 

Pearson,  J.,  Lyclney  and  Wigpool  Co.  v.  Bird,  31  C.  D. 

328,  339.     So,  too,  a  director  of  a  promoting  comjaany  may 

be  a  promoter  himself  if  ho  acts  otherwise  than  as  such 

director.     In  re  Darby,  Ex  parte  Brouqham,  (1911^   1 

K.  B.  95. 

In  fact,  the  term  "  promoter  "  may  include  any  person  who,  in  the 

words  of  the  Companies  Winding-up  Act,  1900,  s.  10  (now  replaced 

by  sect.  215  of  the  Act  of  1908),  "  has  taken  part  in  the  formation  or 

promotion  of  the  company." 

Not  promoter        But  a  person  avIio  takes  merely  a  subordinate  part  in  ihe  formation 

whtremere      ^^  ^.j^^  company  as  agent  or  servant  of  another  is  not  a  promoter — 

ageiit  or  i       j  o  x- 

«ervant.  eQ-,  the  solicitor,  the  printer,  the  advertising  agent.     The  reason 

is  that  he  has  not  the  moulding  of  the  company  in  his  hands.     He 

cannot,  like  a  person  who  frames  the  memorandum  and  articles  or 

preliminary  agreement,  fashion  it  to  serve  his  private  ends. 

Thus,  "promoter"  as  used  in  sect.  84  of  the  Companies  Act,  1908 
(re-enacting  the  provisions  of  the  Directors'  Liability  Act,  1890),  is 
not,  by  the  express  words  of  sub-sect.  (5),  to  include  "any  person  by 
reason  of  his  acting  in  a  professional  capacity  for  persons  engaged  in 
procuring  the  formation  of  the  company." 

No  doubt,  in  a  sense,  such  persons  might  be  said  lo  promote  the 
company,  just  as  a  sandwich-man  who  carries  about  a  board  ad- 
vertising a  company  in  one  sense  promotes  the  company.  Never- 
theless they  are  not,  in  common  parlance,  termed,  or  in  law  regarded 
as,  promoters.  They  are  merely  the  agents  or  servants  of  the  pro- 
moters. See  Great  Wheal  Polgooth,  49  L.  T.  20.  And  the  same  may 
be  said  of  brokers,  bankers  and  solicitors,  who,  with  their  consent, 
are  named  as  such  in  the  prospectus. 

In  practice  there  is  usually  very  little  difficulty  in  answering  the 
question,  for  those  who  are  interested  in  the  formation  or  floating  of 
the  company  rarely  confine  themselves  to  equivocal  acts;  but  this  is 
not  always  so,  and  where  there  are  several  persons  engaged  in  the 
promotion  of  the  company  who  are  obviously  promoters,  and  such 
persons  are  assisted  in  the  work  more  or  less,  by  others,  the  question 
whether  these  subordinate  allies  are  or  are  not  promoters  may  be  one 
of  great  difficulty;  and  not  the  less  so  where,  as  not  uncommonly 
happens,  they  are  extremely  anxious  to  disclaim  the  name  and  status 
of  promoter. 

In  determinino:  whether  certain  acts  have  constituted  or  will  con- 
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stituto  the  actor  a  promoter,  it  may  in  some  cases  be  useful  to  con- 
sider whether  the  acts  in  question  have  placed,  or  will  place  the 
actor  in  a  fiduciary  position  towards  the  company;  for  if  they  have 
or  would,  the  question  whether  the  acts  are  or  are  not  acts  of  pro- 
motion is  not  very  material.  See  further,  infra,  p.  131,  as  to  the 
fiduciary  position  and  its  consequences. 

Promoters  may  be  classified  as  follows :  —  Classes  of 

1.  Professional  promoters.  promoter.. 

2.  Occasional  promoters. 

3.  Promoters  pro  hdc  vice. 

The  professional  promoter  makes  a  business  of  the  promotion  of  Professional, 
companies,  and  is  always  on  the  look-out  for  an  opportunity  of 
making-  money  by  forming  and  floating  a  company.  This  line  of 
business  is  of  modern  growth,  and  has  certainly  led  to  the  launching 
of  a  number  of  undertakings  of  an  unsatisfactory  character;  and 
the  reason  is  not  far  to  seek.  The  professional  promoter  too  often 
considers,  as  the  question  of  primary  importance,  whether  the  pro- 
posed company  will  float — not  whether  it  is  sound  and  will  succeed. 
Moreover,  although  there  may  be  some  professional  promoters  of 
position  and  integrity,  there  are,  beyond  doubt,  many  who  cannot 
be  so  described,  and  have  brought  the  name  of  promoter  into  dis- 
repute. Sometimes  the  professional  promoter  is  a  company  with 
wide  financial  objects.     See  infra,  Chap.  VI.,  Forms  138 — 141. 

The  occasional  promoter  is  one  who  now  and  then  sees  and  takes  Occasional, 
an  opportunity  for  bringing  out  a  company  and  has  an  instinct  for 
a  good  thing.  A  large  majority  of  the  best  companies  from  time 
to  time  started  are  brought  out  by  such  men.  Some  of  them  are 
persons  of  great  acuteness  and  sound  judgment,  known  to  and 
trusted  by  a  large  circle  of  capitalists  and  investors,  able  to  secure 
the  best  directors  and  place  the  capital,  satisfied  with  reasonable 
remuneration,  and  never  taking  up  a  schemo  unless  its  bona  fides 
and  prospects  are  beyond  question. 

The  promoter  j^ro  hdc  vice  is  the  promoter  who  engages  in  the  p,,,  luk  vie*. 
work  of  promotion  in  a  particular  case,  and  cannot  be  classed  either 
-IS  a  professional  promoter  or  an  occasional  promoter.  He  may  bo, 
for  instance,  (1)  the  proprietor  of  a  business  or  a  patent  who  forms 
a  company  to  acquire  and  work  it,  sometimes  with  capital  to  be 
privately  subscribed  or  sometimes  to  be  got  from  the  public;  (2)  a 
person  who,  having  a  promising  scheme  or  idea,  forms  a  company 
with  a  view  to  carrying  it  into  effect.  The  promoters  of  this  class 
i-arely  take  any  remuneration  qua  promoters.  Their  interest  is  in 
creating  a  company  to  take  over  something  they  Avant  to  sell. 
Sometimes  the  promoter  pro  hdc  vice  is  a  company  or  syndicate 
formed  to  acquire  some  concern,  and  to  promote  a  company  for  the 
purchase  of  it  at  a  profit.  See,  for  example,  Lagunas  Nitrate  Co. 
v.  Lagunas  Syndicafe,  (1899)  2  Ch.  392;  Brazilian  Rubber  Planta- 
lions,  (1911)  1  Ch.  425;  Bentinck  v.  Fenn,  12  App.  Cas.  652. 
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Functions  of  a  Promoter. 

Fiinctious.  The  functions  of  a  promoter  sufficiently  appear  from  what  has 

already  been  stated;  and  it  is  obvious  that  the  efficient  discharge  of 
those  functions  may  be  of  vital  importance  to  the  company  and  its 
shareholders;  provided,  of  course,  that  the  uudertaking,  to  prose- 
cute which  the  company  is  formed,  be  one  of  a  bond  fide  character, 
and  has  in  it  the  elements,  at  any  rate,  of  success.    For  instance:  — 

(1)  The  lines  on  which  the  company  is  to  come  out  are  of  primary 

importance.  Take  the  case  of  a  going  concern:  Is  the 
capital  to  be  large  or  small?  What  is  to  be  offered  to  the 
public  for  subscription — ordinary  shares,  preference  shares, 
debentures,  or  debenture  stock,  or  some  or  all  of  those? 
How  is  the  vendor  (if  any)  to  be  paid?  Is  there  to  be  an 
independent  report  as  to  the  past  profits  of  the  concern,  or 
any  valuation  of  the  property  sold?  How  are  the  directors 
to  be  remunerated?  How  are  the  preliminary  expenses  lo 
be  satisfied?  The  determination  of  these  matters  is  material 
not  only  as  bearing  on  the  future  of  the  company,  but  as 
affecting  the  terms  of  the  prospectus,  and  in  many  cases  of 
the  articles  of  association. 

(2)  The  prospectus.— The  successful  j)reparation  of  this  document 

is  of  the  highest  importance.  A  scheme  may  be  good,  but 
if  launched  with  an  unskilfully  prepared  prospectus,  will 
often  be  neglected  by  investors;  while,  on  the  other  hand, 
a  scheme  which  offers  no  great  attraction  in  itself  may, 
with  the  assistance  of  a  well-framed  prospectus,  obtain 
ample  support  from  the  public. 

(3)  The  directors.— The  selection  of  the  directors  is  another  matter 

of  great  importance.  Are  they  to  be  competent  business 
men,  though  unknown  lo  fame;  or  are  they  to  be  ornamental 
directors  with  a  title  or  social  reputation,  and  little  else  to 
recommend  them ;  or  are  there  to  be  some  of  both  kinds ;  or 
are  they  to  be  directors  who  are  both  competent  busines.s 
men  and  also  well  known  as  persons  of  position  and  in- 
tegrity? Who,  again,  are  to  be  the  solicitors  and  auditors? 
There  can  be  no  question  that  the  names  of  the  directors, 
solicitors,  and  auditors  largely  influence  the  public  as  to 
subscribing.  It  is  assumed,  and  in  most  cases  quite  rightly, 
that  a  man  of  integrity  and  position  will  not  lend  his  name 
to  an  undertaking  which  the  public  are  invited  to  subscribe 
to  unless  he  is  satisfied  as  to  its  bona  fides. 

(4)  The  terms  of  the  memorandum  and  articles  of  association  are 

very  material,  and  must  be  framed  to  accord  with  the  pro- 
spectus, must  give  practical  effect  and  free  play  to  the 
scheme  on  which  the  company  is  to  be  formed,  and  must 
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contain  all  the  requisite  provisions  for  the  protection  of 
the  parties  interested,  without  anything  open  to  hostile 
criticism. 

(5)  The  preliminary  contracts— e.^.,  for  the  acquisition  of  the 

business  or  property  to  acquire  which  the  company  is  started 
—are  also  of  vital  importance.  On  what  basis  is  the  busi- 
ness or  property  in  question  to  be  acquired?  Is  the  price- 
to  be  high  or  low?  Is  it  to  be  paid  in  cash,  shares,  deben- 
tures, or  otherwise?  Is  the  company  to  take  over  liabilities? 
If  so,  have  those  liabilities  been  ascertained,  or  is  the  com- 
pany to  be  asked  to  make  a  leap  in  the  dark  ?  Is  the  vendor 
to  be  at  liberty  to  compete  in  tlie  business  with  the  company  ? 
Is  there  to  be  power  to  rescind  the  contract  if  the  company 
does  not  float?  Is  the  company  or  the  vendor  to  pay  the 
preliminary  expenses? 

(6)  Underwriting.— Is  the  capital,  or  at  least  the  minimum  sub- 

scription, to  be  underwritten  before  the  company  is  brought 
out?  If  so  it  may  materially  as.sist  the  floating  of  the 
company. 

Profit  or  Remuneration  of  Promoters. 

The  professional  promoter  and  the  occasional  promoter  always,  and  Remuncra- 
thc  promoter  pro  hdc  vice  sometimes,  expects  to  make  or  obtain  some  *^°'°' 
l)rofit  or  advantage  out  of  or  in  relation  to  the  transaction,  and  no  one 
can  object  to  sucli  profit  or  advantage  where  there  is  good  faith  and 
due  disclosure,  and  where  the  company  promoted  derives  benefit  from 
the  promotion;  for  "the  services  of  a  promoter,"  as  Lord  Hatherley, 
L.  C,  said  in  Totiche  v.  Metropolitan,  dc.  Co.,  G  Ch.  671,  "are  very 
peculiar.  Great  skill,  energy,  and  ingenuity  may  be  employed  in 
constructing  a  plan  and  bringing  it  out  to  the  best  advantage." 

The  nature  and  extent  of  the  profit  or  remuneration,  and  the  mode  Different 

of  .securing  it,  are  usually  settled  by  the  promoters  themselves.    The  ^^^^  of  re-- 
...  ^  ■  i:  muneration. 

lollowing  are  some  of  the  modes  commonly  adopted:  — 

^1)  The  promoters  agree  with  the  proprietor  of  some  going  busi- 
ness concern  or  other  property  that  they,  the  promoters,  will 
form  and  float  a  company  to  acquire  the  same,  and  the 
vendor  in  consideration  of  such  promotion  services  agrees 
to  give  the  promoters  a  commission,  or  a  portion  of  the  con- 
sideration for  the  sale  when  received. 

(2)  The  promoter,  having  purchased  property  before  he  becomes  a 

promoter,  subsequently  forms  a  company  and  re-sells  the 
property  to  the  company  at  a  profit,  or  sells  the  benefit  of 
his  contract  to  purchase  the  property. 

(3)  The  promoters  agree  to  pay  the  preliminary  expenses  or  place 

a  certain  number  of  shares,  in  consideration  whereof  the 
company  allows  them  a  commission  on  the  shares  placed  or 
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on  llio  nominal  amounl.  ol  ilu;  «'apiial.  Soo  soot.  89  ol  Uif 
Companies  Act,  1908,  repr()ducinf>-  sect.  8  of  the  Companies 
Act,  1900,  Infra,  p.  279. 
<4)  The  capital  consists  in  part  of  a  small  number  of  shares,  rif.. 
100  at  \l.  each.  These  shares  are  called  (a)  "deferred  "  or 
(b)  "founders"  shares,  and  a  right  to  a  certain  shaic  of 
the  surplus  profits  is  annexed  thereto,  e.g.,  one-third  after 
paying-  a  6  per  cent,  dividend  on  the  other  shares.  Mv 
agreement  between  the  company  and  the  promoters  these 
shares  are  sometimes  issued  as  fully  paid  up,  in  considera- 
tion or  part  consideration  of  the  promoters  paying  the  pre- 
liminary expenses,  or  making  over  either  a  contract  or  the 
benefit  of  pending  neg(jtiations.  There  is  no  objection  to 
this  now  a  company  can  accept  in  payment  of  shares  any- 
thing which  they  honestly  think  the  equivalent  of  (•ii.-<h. 
Sometimes  the  ])rom()ters  sid>sr'ril)C  the  memorandum  of 
association  for  the  deferred  (»r  founders  shares,  and  pay 
for  them  in  cash,  so  as  to  avoid  the  necessity  for  aii\  otbei- 
contract. 

(5)  Sometimes  promoters  are  lenmnerate  1   by  an  option   to  take 

as  a  "call"  of  a  certain  portion  of  the  company's  unissued 
shares  at  par,  or  at  a  low  premium  within  (  say)  a  year  or  so. 
As  to  the  effect  of  a  voluntary  winding-up  on  such  an  option, 
see  Re  South  Afrlnni  Trust  Co.,  E.r  parte  Hir.sch  HSOCt. 
74  L.  T.  769. 

(6)  A  contract  is  made  under  which  the  j)romoters  receive  from  ib<' 

company  a  commission,  provided  a  certain  number  of  shares 
are  taken  up  within  a  cx'rtain  period.  See  sect.  89  of  the 
Companies  Act,  1908,  reproducing  sect.  8  of  the  Companies 
Act,  1900. 

(7)  The  articles  of  association  authorize  or  direct  the  directors  to 

pay  a  specified  sum  to  the  promoters  in  respect  of  their 
services  in  promoting  the  company. 

In  estimating  whether  directors  have  given  a  proper  price  for 
property  acquired  by  the  company  it  is  very  material  whether  the 
price  is  a.  price  paid  in  cash  or  in  shares,  the  value  of  the  consideration 
in  the  latter  case  depending  on  an  uncertain  event,  the  success  or 
failure  of  the  company.  Be  Brazilian  Rubber  Plantations  (No.  1), 
(1911)  1  Ch.  422. 

Sometimes  the  promoter  is  a  registered  comi)any  or  syndicate 
carrying  on  the  business  of  promoting  companies  or  formed  with  a 
view  to  the  promotion  of  the  particular  company.  As  to  this  situa- 
tion, see  p.  139,  injra. 

As  to  the  obligation  on  the  part  of  promoters  to  disclose  their 
profit,  sec  injra,  p.  133. 
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Fiduciary  Position  towards  Company. 

Tlie  piuinotor.s  of  a  coin|»;in\ ,  it  is  now  well  scitled,  oconp}'  a  Fiduciary 
fiduciary  j)<).siti<)n  towards  the  company  they  promote.  'They  P°''' ^°"- 
staud,''  said  Lord  Cairns,  in  Erianger  v.  New  Sombrero  Co.,  S 
Ap]).  Ca.s.  1236,  "  undoul)to(lly  in  a  fiduciary  position  towards  the 
comi)any .  They  have  in  their  hands  the  creation  and  moulding  of  the 
conij>any:  they  have  the  power  of  defining  how  and  when,  and  in 
what  shape  and  under  what  supervision,  it  shall  start  into  existence 
and  begin  to  act  as  a  trading  corporation."  .\iid  in  the  same  case, 
liord  Hlackhurn  i  at  p.  1208)  .said  that  ihe  Act  of  18()2  "gives 
them  an  almost  unlimited  power  to  make  tiie  corporation  subject  to 
such  regulations  as  they  please,  and  for  such  ])uri)o>es  as  they  please, 
and  to  create  it  with  a  managing  body  whom  they  select,  having  such 

powers  as  they  choose  to  give  to  those  managers I  think," 

he  goes  on.  that  "those  who  accept  and  use  such  extensive  powers 
are  not  entitled  to  disregard  the  interests  of  that  corporation 
altogether.  They  nuist  make  a  reasonal)lc  use  of  the  i)owers  which 
they  acct'pt  from  the  Legislature  ....  and  cou.secjuently  they  do 
stand,  with  regaid  t<j  that  cor|)oration,  Avhen  formed,  in  what  is 
conmionly  called  a  fi<luciary  relation  to  some  extxMit.' 

Ill  otliei-  wolds,  the  j)ower  <tf  a  promoter  and  his  controlling 
iiilhieiice  ovei'  the  destinies  of  the  company  carries  uiih  it  a  corre- 
lative responsibility,  and  this  responsiliiliiy  <>(|uity  gives  effect  to 
under  the  doctrine  of  the  liduciary  lelation  of  the  piomoter  with  its 
ancillary  obligations. 

In  the  case  of  guardian  an<l  ward,  parent  and  diihl,  ])riest  and 
jjcnitent,  solicitor  and  client,  and  in  divers  other  cases  of  confidential 
relationshi])  in  which  one  person  was  in  a  position  to  e.xerci.se 
inHuencc  over  another,  e(|uity  had  long  ago  intervened  to  restrain  an 
abuse  of  the  influence;  but  it  was  not  until  Erhiiiijer  v.  New 
Sombrero  •  ubi  sujira).  that  it  was  decided  that  an  analogous  relation 
existed  between  the  company  and  the  promoter,  In*  reason  of  the 
latter's  controlling  infiuence. 

Commencement  of  Fiduciary  Relationship. 

Tlio  lidiiciary  relati(jnship  of  the  promoter  comnivinees  when  he  When  re- 
begins  to  promote  or  act  on  behalf  of  the  proposed  company.  See  ^^^1^^^^^^^ 
Gluckatein  v.  Barnes,  (1900;  A.  C.  240;  Tyrellv.  Bank  of  London, 
10  H.  L.  C.  26;  Hitchum  v.  Conrjreve,  1  Rnss.  &  My.  150;  Emma 
Silver  Mining  Co.  v.  Grant,  11  C.  D.  918,  936;  Leeds  and  Hanlei/ 
Theatres  of  Varieties,  (1902;  2  Ch.  809.  Thus,  if  he  enters  into  nego- 
tiations for  the  acquisition  of  property  or  rights  on  behalf  of  an 
intended  comijany  which  is  sub.sequently  formed,  he  is  to  be  taken 
to  have  been  a  promoter  ab  initio.     So,  too,  if  he  gets  other  persons 
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to  agree  to  sub.scribe  to  a  proposed  cijuipau\ ,  or  to  bocoino  direciurs 
thereof,  he  is  thenceforth  in  a  fiduciary  position  to  the  company. 

If  he  arrang-es  for  underwriting  the  capital  of  the  intended 
company,  or  for  placing  it,  he  is  from  the  moment  he  does  .so  a 
promoter. 

If  he  procure  the  preparation  of  the  memorandum  and  articles  of 
the  proposed  company,  and  keeps  them  in  his  own  desk  Avithout  com- 
munication to  outsiders,  no  doubt  he  does  not  thereby  make  himself 
a  promoter,  but  it  is  apprehended  tliat  .so  soon  as  he  submit^  them 
to  proposed  directors  or  subscribers  he  becomes  a  promoter  from  that 
time,  supposing  the  company  to  be  subsequently  formed. 

When  several  persons  agree  to  form  a  company,  they  are  thereafter 
in  a  fiduciary  position  to  the  subsequently  formed  company.  Gluck- 
stein  V.  Barnes,  (1900)  A.  C.  240.  But  the  mere  fact  that  a  person, 
or  persons,  buys  property  with  the  notion  that  it  may  be  desirable  to 
form  a  company,  does  not  make  him  a  promoter.  A  projector  is  not, 
as  such,  a  promoter. 

Thus,  in  Erhnger  v.  Xew  Sombrero  Co.,  3  App.  Cas.  1218,  a 
syndicate  of  promoters  entered  into  a  contract  to  buy  an  island  rich  in 
phospliates,  and  within  a  month  they  agreed  to  sell  it  to  a  trustee  for 
the  intended  company,  which  they  subsequently  formed.  Neverthe- 
less, Lord  Cairns  said  that  it  was  "  clear  that  the  syndicate,  in  enter- 
ing into  this  contract,  acted  on  behalf  of  themselves  alone,  and  did 
not  at  that  time  act  in,  or  occupy,  any  fiduciary  position  whatever. 
It  may  bo  that  the  pi'evailing  idea  was,  not  to  retain  or  work  the 
island,  but  to  sell  it  again  at  an  increase  of  price,  and  very  possibly 
to  promote  or  get  up  a  company  to  purchase  the  island  from  them; 
but  they  were,  as  it  seems  to  me,  after  their  purchase  was  made,  per- 
fectly free  to  do  with  the  island  whatever  they  liked.''    Ibkl.  1235. 

Again,  in  Ladywell  Co.  v.  Brookes.  35  C  Div.  400,  A.,  B.  and  C. 
entered  into  an  agreement  to  purchase  certain  mines,  and  the  corre- 
spondence prior  to  the  agreement  showed  that  they  contemplated  the 
formation  of  a  company  to  acquire  and  work  the  mines;  nothing, 
however,  had  been  done  in  the  matter  of  the  formation  of  any  par- 
ticular company  before  the  agreement  was  made.  Shortly  afterwards 
the  company  was  foim'ed  by  A.,  B.  and  C,  and  they  re-sold  the  mines 
to  the  company.  It  was  held  that  at  the  date  of  the  first  agreement, 
A.,  B.  and  C.  wei^e  not  in  a  fiduciary  relation  to  the  company.  In 
Gover's  cctse,  1  C.  Div.  182,  again,  A.  entered  into  an  agi'eement  with 
B.  to  sell  to  him  patents  for  65,000^,  payable  partly  in  cash  and 
partly  in  shares,  in  a  company  which  B.  agreed  to  form,  and  if 
he  failed  the  agreement  was  to  be  void.  Afterwards  B.  entered 
into  an  agreement  with  a  trustee  for  an  intended  company  for  re-sale. 
It  was  considered  by  James,  Alellish,  Bramwell,  and  Brett,  L.  J  J., 
that  at  the  time  the  first  agreement  was  made  B.  was  not  a  promoter. 

The  question  when  the  status  of  a  promoter  was  first  acquired  is 
occasionally  one  of  great  moment,  especially  where  the  promoter 
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resells  to  the  company  at  a  profit  property  recently  acquired  by  him; 
for  if  he  bought  before  he  became  a  promoter  he  may  resell  to  the 
company  at  a  profit,  subject  only  to  making  due  disclosure  (see 
Erkmger  v.  New  Sambrero  Co.,  sicpra).  Whereas,  if  he  bought 
after  beginning  to  promote,  the  position  is  infinitely  more  onerous. 
The  company  in  such  case  is  entitled  to  treat  the  promoter  as  having 
acted  on  its  behalf  in  acquiring  the  property,  and  to  insist  on  taking 
it  at  the  price  the  promoter  gave  for  it.  Hitcham  v.  Congreve, 
1  Euss.  &  My.  150;  Tyrell  v.  Bank  of  London,  10  H.  L.  C.  26; 
Ambrose  Tea  Co.,  14  C.  U.  .59;  Cape  Breton  Co.,  29  C.  D.  795; 
Ladyivell  Mining  Co.  v.  Brookes,  .'55  C.  I).  400.  And  no  disclosure 
on  the  part  of  the  promoter  will  enable  him  to  retain  the  profit, 
for  the  property  is  in  equity  not  his  but  the  company's;  that  is  to 
say,  it  is  impressed  in  the  promoter's  hands  with  a  trust  for  the 
company . 

The  status  of  a  promoter  is  not  necessarily  terminated  by  the  Termination 
formation  of  llie  company.  'Of  course,  if  a  governing  body,  in  of.promoter- 
the  sliape  oi  directors,  has  once  been  formed,  and  I  hey  take,  as  I 
need  not  say  they  may,  what  iciuiiius  tu  be  done  in  forming  the 
company  into  their  own  hands,  tlic  functions  of  the  promoter  are  at 
an  end.  But  so  long  as  the  promuters  are  permitted  by  the  directors 
to  carry  on  the  work  of  formation,  the  latter  remaining  passive,  so 
long,  I  think,  would  a  jury  be  warranted  in  finding  that  what  was 
done  by  tliom  was  done  as  promoters."  Per  Cockburn,  C.  J., 
TwycroHS  v.  Grant,  2  C.  P.  Div.  4(59,  541;  and  see  Emma  Mining 
Co.  v.  Lewis,  4  C.  P.  D.  :59G. 

The   existence   of  a   fiduciary    rolationshi[)    has   important   conse-   Consequence 
quences,  of  which  tlio  fcjllowing  arc  the  most  notable: —  relationship. 

(1)  A  promoter  may  Jiot  obtain  any  secret  profit  at  the  expense 
of  the  company  he  promotes  (e.g.,  any  share  or  part  of  the 
purchase -money  payable  by  the  company),  and,  if  he  does 
so,  the  company,  on  discovering  the  fact,  can  compel  him  to 
surrender  any  such  j)rolit  so  made  in  violation  of  his  duty 
to  the  company. 

"  The  moment  a  man  is  in  a  fiduciary  position,  however  that 
fiduciary  position  may  arise,  he  must,  before  he  can  retain  a  profit 
for  hini'self,  deal  with  his  principal  on  the  footing  of  making  a  full 
and  fair  disclosure  of  everything  material  to  the  dealing  or  transac- 
tion in  which  he  acts  in  a  fiduciary  capacity."  Per  Jessel,  M.  R., 
Emnm  Mining  Co.  v.  Grant,  11  C.  D.  937;  and  see  Bagnall  V. 
Carlton,  6  C.  Div.  371;  Lydney  and  Wigpool  Co.  v.  Bird,  33  C.  D. 
85;  Whaley  Bridge  Co.  v.  Green,  5  Q.  B.  D.  109;  Emma  Mining 
Co.  V.  Lewis,  4  C.  P.  D.  396.  In  all  these  cases  promoters,  by 
secret  arrangement  with  the  vendors  to  the  company,  obtained  a 
substantial  share  of  the  proceeds  of  sale  or  commission  for  their 
services  in  the  promotion,  and  Avere  held  accountable  to  the  com- 
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pany  fui  tlio  .sumo.  (Jtiior  ca^as  aio  Maiiii  v.  Kdinlmiiili  Sorthrnt 
Trams  Co.,  (189."{)  A.  C.  (59,  in  wliich  pioiiiotor.s  woio  liclcl  uccouut- 
able  for  pioiuotion  nioiioy  .seciotly  Dhtaiiied  tliiouirli  ((tiitnittors  lor 
the  t-ompany;  (iluckstein  v.  Barnes,  (  1900 1  A.  C.  240.  in  wliidi 
promotors.  whilst  pretendinp:  to  disclo.se  their  |)n)tits.  ko|»t  iindi.x- 
fhj.sed  some  extra  profit.s.  See  also  Latfuiuis  ^,'itr(lt('  Co.  v.  Lafjiuuis 
Syndicate,  (1899i  2  C'h.  .'}92,  409;  and  Mai/or  of  Salford  \.  Levn\ 
(1891)  1  Q.  B.  1«;H;  Craiit  v.  (rold  Exploration,  dr.  Si/ndirate.  (1900) 
1  Q.  B.  232;  He  Ladji  Forre.^t  i  Miirchi.son)  Gold  Mine,  (  1900)  1  Ch. 
.")82;    lie  Leeds  (Uid  Ilnnleij  Theatres  of  Varieties.  (1902)  2  Ch.  809. 

(2^  Prima  facie  a  jiromoter  who  proi)(>.«<es  to  make  a  contract, 
whether  by  way  of  sale  or  otherwise,  with  the  company  he 
promotes,  or  to  rely  on  disclosure  to  the  directors  a.s  u 
justification  for  obtaininf?  a  profit  for  which  ho  us  a  j)ro- 
moter  woidd  otherwise  be  accountable,  umst  provide  the 
company  with  an  independent  executive  able  to  protect  (he 
company  and  exerci.se  on  its  l)ehalf  an  independent  and 
intelligent  judgment.  See  per  Lord  Cairns.  Erluuqer  v. 
^ew  Sombrero  Co.,  3  App.  Cas.  123().  and  (rluch-sfein  v. 
Barnej<.  (1900)  A.  C.  240. 

What  (uii-^tiiutcs  an  independent  executive  has  iidt  heen  decided, 
but  it  is  obvious  that  a  director  who  is  himself  one  of  the  pro- 
moters, or  is  under  obligation.s  to  the  promoters,  or  is  to  be  remu- 
nerated by  them,  cannot  be  regarded  as  independent.  Gluckatein 
\.   Barnes,  sapra. 

Independence  is  a  question  of  fact,  anil  all  the  circumstances  will 
be  regarded.  The  mere  fact  that  a  person  is  requested  by  the 
promoters  to  become  a  director  dcK?s  not  deprive  him  of  the  character 
of  independence.  He  may  still  do  his  duty.  The  fact  that  a  director 
puts  his  own  money  into  the  concern  aflords  some  indication  of  inde- 
pendence, but  this  may  go  for  little  if  the  remuneration  attached 
to  the  ofUce  is  relatively  large.  The  conduct  of  the  directors  inay 
throw  light  on  the  questiiju.  In  acting  on  behalf  nf  the  (  uinpaiiy. 
have  they  taken  any  of  the  reasonable  precautions  which  a  prudent 
man  takes  with  regard  to  his  own  ailairs?  If  not,  it  may  not  recpiire 
much  to  prove  their  want  of  independence. 

A  direi'tor  is  not  relieved  from  the  duty  of  exercising  an  indepen- 
dent judgment  on  a  contract  proposed  for  adoption  by  the  company 
though  the  company  was  formed  for  the  expres.s  purpose  of  carrying 
out  the  particular  contract.  Brazilian  Rubber  Pkintations  CSo.  1), 
(1911 )  1  Ch.  425. 

"  Apparentl} ,  '  said  Lord  O'Hagau,  in  Erlanger  v.  Neiv  Sombrero 
Co.,  3  App.  Ca.s.  12.jG,  ''there  was  no  inquiry  as  to  the  enormous 
advance  in  the  price  ...  no  consideration  of  the  state  of  the  pro- 
perty, and  no  intelligent  estimate  of  its  capabilities  and  prospects. 
If  the  directors  had  been  nominated  merely  to  ratify  any  terms  the 
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promoters  mig-ht  dictate,  they  discharged  their  function;  if  it  was 
their  duty,  as  it  certainly  was,  to  protect  the  shareliolders,  they 
never  seem  to  have  thought  of  doing  it.  Their  conduct  was  precisely 
tlial  which  might  have  been  anticipated  from  the  character  of  their 
selection,  and  taking  that  conduct  and  character  together,  I  concur 
in,  1  believe,  the  unanimous  opinion  of  your  lordships  that  such  a 
transaction  ought  not  to  be  allowed  to  stand."  And  see  Gluckstein 
V.  liarnes;  (1900)  A.  C.  240. 

Hut  it  appears  to  be  now  settled  that  iho  rule  {2)  does  not  apply  in  In  private 
the  case  of  a  private  company,  where  all  the  members  are  cognizant  ^°™P*°^®8- 
ol'  the  facts  and  where  it  is  not  intended  to  appeal  to  the  public. 
Salomon  v.  Salomon  d  Co..  (  1H97  )  A.  C.  22;  British  Seamless  Paper 
Hot  Co.,  17  C.  U.  4<;7;  Postage  Stamp,  dc.  Co.,  (1892)  3  Ch.  566; 
Felix  Hadleij,  Ltd.  v.  Iladlet/,  77  L.  T.  181;  Re  Sale  Botanical 
(uirdens,  78  L.  T.  368;  Innes  d  Co.,  (1903)  2  Ch.  254.  Nor,  it  would 
.seem,  is  it  applicable  to  the  case  of  a  public  company,  in  which,  by 
the  articles  and  prospectus,  full  disclosure  of  the  facts  is  made  to 
all  the  mend)ers.  Volenti  mm  jit  injuria.  The  shareholders  in  such 
a  case  must  be  taken  tacitly  to  assent  to  the  promoters  making  a 
profit  at  their  e\)>en.so.     This  is  the  tlioorv  of  the  law. 

"  If  every  member  of  the  company,  every  shareholder,  knows  exactly  what  is 
the  true  state  of  the  facts,  which,  for  this  purpose,  must  be  assumed  to  be  the 
case  here,  Vauphan  Williams',  J.,  conclusion  seems  to  me  to  be  inevitable:  that 
no  case  of  fraud  upon  the  company  could  be  established."  Per  Lord  ITalsbury, 
Sft/nmon  v.  Salomon  ^  Co.,  (1897)  .•\.  C.  33;  and  sec  per  Lord  Watson  to  the 
same  effect,   p.   37. 

The  following  oxtiacts  hear  <ni  ihi>  point:  — 

••  It  was  urped  tliat  tlic  price  of  the  pr(>{)crty  was  not  fixed  or  considered  by 
an  independent  board  of  dirert<irs;  and  that,  in  this  respect,  the  transaction  was 
improper  and  fraudulent.  This  argument  seems  to  be  based  on  a  misconception 
of  the  decision  in  Krlnnger  v.  Seiv  ISomhrero,  ^c.  Co.  (1878),  3  App.  Cas.  1218: 
where  the  facts  were  very  different.  In  the  present  case,  it  was  not  disputed 
that   every   single   shareholder   was   perfectly   aware   of   all   the   circumstances  ' 

attending  the  formation  of  the  company,  and  that  nobody  was  or  could  have 
been  deceived."  Per  Lord  Macnaghten,  Larocque  v.  Beauchrmin,  (1897)  A.  C. 
364. 

"  Of  course,  one  can  easily  c(mceive  that  the  tiling  might  have  l)cen  a  mere 
.■ihani,  or  evasion,  or  trick,  to  get  rid  of  the  effect  of  the  Act  of  Parliament;  but 
any  suggestion  of  sham,  or  fraud,  or  deceit,  seems  to  be  entirely  out  of  the  ques- 
tion in  this  ca.se.  Everybody  in  the  company  knew  of  the  transaction;  every 
shareholder  of  the  company  was  pre.sent  and  was  a  party  to  the  resolution. 
There  was  no  deceit  practised  on  any  creditor,  nor  was  there  any  registration 
of  these  shares,  except  as  shares  paid  up.  That  seems  to  me  to  dispose  of  the 
case."     Per  James,  L.  J.,  Sparf/o's  case,  8  Ch.  413. 

"  One  of  the  learned  judges  asserts,  and  I  see  no  reason  to  question  the 
accuracy  of  his  statement,  that  creditors  never  think  of  examining  the  register 
of  debentures;  but  the  apathy  of  a  creditor  cannot  justify  an  imputation  of 
fraud  against  a  company,  or  its  members,  who  have  provided  all  the  means  of 
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iui"i)ni»iitioii  wliich  the  Act  of  1862  rcxjuircs;  and,  in  my  opinion,  a  creditor 
who  will  not  take  the  trouble  to  use  the  moans  which  the  statute  provides  for 
enabling  him  to  protect  himself,  must  bear  the  consequences  of  his  own  negli- 
gence."    Per  Lord  Watson  in  Salomon  v.  Salomon,  (1897)  A.  C.  p.  40. 

"  Nor  was  the  absence  of  any  independent  board  material  in  a  case  like  the 
present.  1  think  it  is  an  inevitable  inference  from  the  circumstances  of  the  case 
that  every  member  of  the  company  assented  to  the  purchase;  and  the  eomj)any 
is  bound,  in  a  matter  infia  vires,  by  the  unanimous  agreement  of  its  members. 
In  fact,  it  is  impossible  to  say  who  was  defrauded."  Per  Lord  Davey,  Salomon 
V.  Salomon  if-  Co.,  (1897)  A.  C.  57. 

It  is  a  "  well  settled  principle  "  that  "  a  company  when  registered  is  a  cor- 
poration capable,  by  its  directors,  of  binding  itself  by  a  contract,  with  themselves 
as  promoters,  if  all  material  facts  are  disclosed.  Salomon  v.  Salomon  4-  Co., 
(1897)  A.  C.  22,  is  the  leading  authority  for  this  principle."  Per  Lindley, 
M.  R.,  in  Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate,  (1899)  2  Ch.  392,  122. 
And  at  pp.  425,  426,  he  says,  "Notwithstanding  all  that  has  been  said  in 
Erlanger  v.  Netv  Sombrero  Phosphate  Co.  about  the  duties  of  the  promoters  of 
a  company  to  furnish  it  with  an  independent  board  of  directors,  that  decision 
does  not  require,  or  indeed  justify,  the  conclusion  that  if  a  company  is  avowedly 
formed  with  a  board  of  directors  who  are  not  independent,  but  who  are  stated 
to  be  the  intended  vendors,  or  the  agents  of  the  intended  vendors,  of  property  to 
the  company,  the  company  can  set  aside  an  agreement  entered  into  by  them  for 
the  purchase  of  such  property  simply  because  they  are  not  an  independent 
board.  .  .  .  After  Salomon's  case,  I  think  it  impossible  to  hold  that  it  is  the 
duty  of  the  promoters  of  a  company  to  provide  it  with  an  independent  board  of 
directors,  if  the  real  truth  is  disclosed  to  those  who  are  induced  by  the  promoters 
to  join  the  company.  Treating  jiromotcrs  of  companies  as  in  a  fiduciary  relation 
to  tlKMu,  and  as  having  a  power  of  appointing  trustees  (namely,  directors),  1 
cannot  treat  companies  or  their  shareholders  as  so  many  cestiiis  que  trust 
under  disability,  nor  even  as  cestids  que  trust  for  whom  trustees  are  appointed 
without  tlioir  consent." 


But  the  ditsclusure  by  tlic  promoters  must  be  a  real  disclosui-e  to  the 
persons  interested — the  shareholders — and  not  a  mere  sham.  AA'liere 
■'  gciitlomcn  set  about  lorming-  a  company  to  pay  them  a  handsome 
sum  lor  taking-  (jff  their  hands  a  property  which  they  had  contracted 
to  buy  with  that  end  in  view  .  .  .  appoint  themselves  sole  guardians 
a,nd  protectors  of  this  creature  of  theirs,  half-fledged  and  just 
struggling  into  life,  bound  hand  and  foot  while  yet  unborn  by 
contracts  tending  to  their  private  advantage,  and  so  fashioned  by  its 
makers  that  it  could  only  act  b}-  their  hands  and  only  see  throug-h 
their  eyes,'"  and  the  company  goes  to  the  public  for  share  subscrip- 
tions, "  'disclosure  '  is  not  the  most  appropriate  word  to  use  when  a 
person  Avho  plays  many  parts  announces  to  himself  in  one  character 
Avhat  he  has  done  and  is  doing  in  another.  To  talk  of  disclosure  to 
the  thing  called  the  company,  when  as  yet  there  were  no  shareholders, 
is  a  mere  farce.  To  the  intended  shareholders  there  was  no  disclosure 
at  all."  Per  Lord  Macnaghten,  Gluckstein  v.  Barnes,  (1900)  A.  C. 
240,  248,  249. 

The  Act  of  1908  now  makes  provision,  in  sects.  81,  82,  for  the 
fullest  disclosure  as  regards  vendors  to  the  company. 
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(3)  Ouee  the  promoter  has  eomniouced  llie  promoiioii  he  must  give 
to  the  company  the  benefit  of  any  subsequent  contract  for 
the  acquisition  of  property  which  the  company,  when 
formed,  buys;  e.g.,  ii,  after  beginning  to  promote,  he  enters 
into  a  contract  to  purchase  property,  he  cannot  properly 
sell  to  the  company  at  a  higher  price  than  he  gave  without 
due  disclosure  (not  merely  of  the  price  he  gave,  but  of  the 
fact  that  the  company  is  entitled  to  take  the  property  at 
that  price;,  and  if  lie  do,  the  company,  on  discovering  its 
rights,  may  either,  at  its  option,  rescind  the  contract  or 
compel  the  promoter  to  surrender  his  profit  (see  supra, 
p.  133j,  or  may  compel  him  to  pay  the  company  compensa- 
tion for  his  breach  of  duty.  Leeds  and  Hanley  Theatres  of 
Varieties,  (1902)  2  Ch.  809.  And  in  such  cases  the  fact  that 
it  has  become  impossible  to  rescind  does  not  allect  the  com- 
pany's alternative  rights.     See  supra,  p.  133,  and  infra. 

There  is  nothing  to  prevent  persons  from  buying  property  with  a 
view  to  reselling  it  to  a  company;  but  if  they  once  become  promoters 
of  a  conq)any  wliich  is  to  be  formed  to  acquire  a  particular  property, 
they  cannot  afterwards  acquire  that  property  for  themselves  and  sell 
it  to  the  company  at  a  profit;  the  company  is  entitled  to  say,  "You 
were  acting  for  us;  you  were  in  a  fiduciaiy  position  as  logards  this 
property,  and  now,  therefore,  as  you  have  purported  to  sell  this  to  us, 
we  arc  entitled  to  take  it  at  the  price  you  originalh'  gave  for  it." 
See  Ladijwell  Mining  Co.  v.  Brookes,  35  C.  Div.  400;  and  Cape 
Breton  Co., .29  C.  Div.  795,  approved  by  the  Privy  Council  in  Burland 
V.  Enrh,  (;i902)  A.  C.  83;  Baiik  of  London  v.  Tj/rell,  10  H.  L.  C.  26; 
Krlangcr  v.  ^ew  Sombrero  Co.,  .'>  C.  D.  73. 

(4)  Where  a  person  acquires  property  or  rights  on  his  own  account, 
and  prior  to  the  time  when  he  becomes  a  promoter,  he  is  at 
liberty  to  re-sell  at  a  profit  to  the  company  he  promotes 
provided  he  performs  his  duty  to  the  company  by  making 
full  disclosure  to  it  of  the  material  facts,  and  of  the  nature 
and  extent  of  his  interest.  If  he  commits  a  breach  of  this 
duty,  the  company,  on  discovering  the  facts,  may  rescind 
the  contract  or  may  compel  him  to  pay  damages  for  his 
breach  of  duty.    See  cases,  supra,  p.  133. 

According  to  the  older  cases,  where  rescission  was  impossible,  e.g., 
by  reason  of  the  property  having  been  sold,  forfeited  or  lost,  the 
company  was  not  entitled,  as  an  alternative,  to  compel  the  promoter 
to  account  for  his  profit  on  the  sale.  However,  in  Bentinck  v.  Fenn, 
12  App.  Cas.  652,  Lord  Macnaghten  considered  that  a  person  in  a 
fiduciary  position  committing  a  breach  of  his  duty  to  disclose,  though 
he  might  not  be  accountable  for  profits,  would  be  liable  to  pay 
damages  for  such  breach  of  duty  even  where  rescission  was  imprac- 


vw 


PROMOTERS. 


[C. 


lAI' 


(ical)lc.  And  this  view  in  rclarioii  U>  proiiioter.s  wa-s  aduptoii  hy  ihe 
(Jourl  of  Appeal  in  Leeds  and  Hanley  Theatres  of  Varieties,  (1902) 
2  Ch.  809.  In  that  case  rescission  was  impracticable;  yet  it  was  held 
that  the  promoters  were  liable  to  pay  damages  to  the  comi)any  tor  the 
breach  of  their  duty  to  disclose.  This  decision,  in  effect,  overrules 
fjitdy  Forrest  i  Murchison)  dold  Mine,  (1901)  1  Oh.  '>82.  and  ])rac- 
tJcally  disposes  of  the  dilficulty  raised  in  the  earlier  casc^  abov<' 
referred  to. 

(5)  A    [)romoter  wJio  is  not  a  real  owner  or  part  owner  may  not 

concur  as  an  ostensible  owner  in  a  sale  to  the  company,  and 
if  he  violates  this  rule  lie  conunit^  a  breach  of  his  duty  and 
misrepresents  his  position.  Westmoreland  Green,  dc.  Slate 
Co.,  (1893)  2  Ch.  612. 

(6)  A    promoter    nmst    u*.e    his    position  and  powers  fairly  and 

reasonably,  and  in  the  interests  of  the  company,  and  nmst 
abstain  from  exercising-  undue  influence  and,  a  fortiori,  fnnn 
fraud.  Gibson  v.  Jeijes,  G  Ves.  278;  Iluguenin  v.  Baselei/, 
14  Ves.  273;  Erlanrjer  v.  New  Sombrero  Co..  3  App.  ('a.**. 
1218;   Gluckstein  v.  Barnes,  supra. 

(7)  A  ])romoter  who  ])ropose.s  to  sell  his  property  lo  ihe  company 

he  promotes,  or  otherwise  to  obtain  some  advanta<j;e  from 
the  company,  cannot  consistently  with  his  duty  put  fonvard 
some  nominee  or  tool  as  the  owner  or  contractor,  and  thus 
cx)nceal  his  interest.  Erlangcr  v.  Mew  Sombrero  Co..  3 
App.  Cas.  1218,  1230;  Preston's  case,  IG  W.  R.  GG8; 
Lindsay  Petroleum  Co.  v.  Hurd,  L.  R.  5  P.  C.  221;  Glasier 
V.  Rolls  (1889),  42  Ch.  D.  442;  Tientifick  \.  Fenn,  12  App. 
Cas.  G71.  The  disability  to  secure  secret  benefits  at  the 
expense  of  the  company  which  attaches  to  a  promoter  is  a 
personal  disability  arisin<i-  from  the  fiduciary  relationship 
which  subsists  between  him  and  the  company. 

Where  a  person  standing-  in  a  fiduciary  relation  obtains  a  secret 
benefit,  the  Court  does  not  enter  into  the  (juestion  whether  the  party 
at  whose  expense  the  benefit  was  obtained  has  or  has  not  lost.  All 
that  the  Court  has  to  do  is  to  examine  whether  a  secret  profit  has.  in 
fact,  been  made;  and  if  it  has,  that  profit  must  be  accounted  for. 
See  Parker  v.  McKenna,  10  Ch.  App.  118;  Aberdeen  Co.  v.  Blackie. 
1  Macq.  461;  and  Emma  Mining  Co.  v.  Grant,  11  C.  D.  938. 

In  ascertaining-  the  profit  for  which  a  promoter  is  to  be  made 
accountable,  his  disbursements  in  relation  to  the  company  ma}-  in 
some  cases  be  allowed.  Thus,  in  Emma  Mining  Co.  v.  Grant,  11 
C.  D.  918.  Jessel,  M.  R.,  said:  "It  seems  to  me  that  in  estimating: 
his  [the  defendant's]  profit,  I  ought  to  find  out  his  real  profit,  that 
is,  the  real  result  of  the  transaction  which  was  left  to  him.  .  .  .  f 
think,  therefore,  we  oug-ht  to  ascertain  the  net  profit,  simplv  on  the 
principle  of  deducting-  from  all  the  receipts  all  the  payments."     But 
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a  promoter  will  not  be  allowed  to  Iniuo-  into  account  payments  which 
would  have  been  ultra  vires  the  company.  Lydneij  and  Wigpoal  Co. 
v.  Bird,  33  C.  Div.  95.  8ee  also  Bagnall  v.  Carlton,  6  C.  D.  371 . 
And  in  Leeds  and  Hanley  Theatres  of  Varieties,  (1902)  2  Ch.  809, 
Vaughan  Williams,  L.  J.,  says  (at  p.  826):  "Of  course,  larg-o  deduc- 
tions must  bo  made  for  the  money  which  had  to  be  exi)ouded  by  the 
promotino-  company,  partly  in  promotion  expenses,  and  partly  m 
redecorating-  the  halls  and  the  like."' 

But  a  r)romoter  can  only  recover  from  the  (H)mi)any  what  he  has  Contact  must 
^  .1  i.       4    u      i-u^  be  shown. 

])aid  in  preliminary  expenses,  where  he  proves  a  contract  by  tne 

company  to  pay.  Enfjlish  and  Colonial  Produce  Co.,  (1906)  2  Ch. 
43').  And  this  applies  even  to  registration  fees.  National  Motor 
Mail  Coach  Co.,  (1908)  2  Ch.  5 la,  overruling  English  and  Colonial 
Produce  Co.  (supra)  on  this  point. 

Where  the  profit  of  a  promoter  consists  of  shai-es,  he  may.  at  the 
option  of  the  company,  bo  compelled  to  give  up  the  shares  or  to 
account  for  the  proceeds  of  sale,  if  sold,  or  for  the  value.  Neiv 
fiombrero  Co.  v.  Erlangir,  5  C.  Div.  7.V.  3  App.  (as.  1218;  Emimi 
Minimi  Co.  v.  Leuis,  4  1'.  V.  D.  396;  Mc hag's  rase,  2  C.  Div.  1: 
I'eurson's  case,  4  C.  D.  222;  o  ('.  Div.  336;  Xanl-g-Ulo  Co.  v. 
(have,  12  C.  D.  738;  Metcalfe  s  case,  13  (  .  Div.  169.  and  Chap.  XX., 

infra. 

It  is  not  uncommon  for  promotion  to  bo  dune  by  a  j)romot.ing  rromoting 
company  or  .syndicate  registered  under  the  Companies  Act.  1908,  or  compamee. 
the  Acts  which  it  has  replac-od.  Such  a  promoting  company,  or 
syndicate,  is  usually  one  formed  with  wide  linancial  objects  (includ- 
ing the  i)romotion  of  companies;,  and  it  may  bo  a  concern  carry- 
ing on  bu.sinos8  accordingly  and  engaged  in  tbo  promotion  from  time 
to  time  of  companies;  but  more  commonly  its  loal  and  substantial 
though  unexpre.s.sed  object  is  to  promote  one  particular  company. 
The  parties  who  would  otliorwiso  have  assumed  tli«>  rt'jlo  of  i)romotei-s 
become  .shareholders  in  the  promoting  coMii»any,  and  thus  the  body 
corporate  does  the  promoting,  and  n\1.om  the  promoUon  is  complete 
the  comi)any,  as  functus  ojHcio,  is  wound  up  and  the  not  proceeds 
are  distributed  amongst  the  shareholders. 

This  mode  of  promotion  is  sometimes  adopted  with  a  view  to  con-  LmbiUty  of 
coaling  the  identity  of  the  persons  who  are  in  reality  int-erested  in  the 
promodon,  for  their  personality  is  merged  in  iho  corporate  existence. 
In  such  cases  the  persons  interested  and  acting  as  directors  of  the 
promoting  company  generally  assume  that  they  are  completely 
exempt  from  personal  danger  in  relation  to  a  promotion,  and  to  a 
large  extent  no  doubt  this  is  so;  tor  example,  they  are  m  no  way 
liable  on  a  contract  made  by  the  promoting  company  (see  supra, 
p.  28);  but  there  still  remain  cases  in  which  the  directors  incur 
personal  risk.  If,  for  example,  the  promoting  company  commits  a 
breach  of  duty  or  a  fraud,  it  of  course  does  so  by  its  directors.  In 
such  cases  the  directors  do  not  escape  liability,  for  all  persons  who 
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are  parties  to  a  fraud  or  other  wrong  are  personally  liabl«>.  No  one 
can  plead  successfully  that  he  committed  a  fraud  or  other  wrong  as 
agent  for  another  person,  because  no  authority  can  sanction  such 
wrongdoing.  Hence,  if  the  promoting  company  fails  to  comply  with, 
say,  sect.  89  of  the  Companies  Act,  1908  (as  to  the  terms  of  paying 
underwriting  commission;,  or  commits  a  breach  of  sect.  82  of  the 
same  Act,  its  directors  may  be  liable.  So,  too,  there  may  be  liability 
if  the  directors  are  parties  to  a  breach  of  the  duty  to  disclose  com- 
mitted by  the  promoting  company,  e.g.,  by  taking  secret  profits  at 
the  expense  of  the  company  promoted,  for  such  a  transaction  very 
commonly  is  a  fraud — may  be  a  fraudulent  breach  of  trust  (Emma 
Mining  Co.  v.  Grant,  17  C.  D.  122),  or  at  any  rate  a  bneach  of 
trust  in  which  the  directors  knowingly  concur.  Barnes  v.  Addy, 
9  Ch.  D.  244. 

Moreover,  if  the  syndicate  or  promoting  company  has  made  illicit 
profits  out  of  the  company  promoted,  the  promoted  company  may, 
by  virtue  of  the  fiduciary  relation  of  the  promoting  company,  follow 
such  profits  into  the  hands  of  the  members  of  the  promoting 
company . 

In  most  cases  a  promoter  in  receiving  illegitimate  gains  commits 
a  "fraud  or  fraudulent  breach  of  trust"  Avithin  sect.  .'iO  cf  the 
Bankruptcy  Act,  1883.  See  Emma  Mining  Co.  v.  Grant,  17  C.  D. 
122;  Ramalcill  v.  Edivards,  .31  C.  D.  100;  Milan  Tramways,  2.5 
C.  Div.  o87.  But  it  does  not  follow  that  non-payment  of  compen- 
sation for  the  fraud  or  breach  of  trust  will  amount  to  "  default  by 
a  trustee  or  person  acting  in  a  fiduciary  capacity,  and  ordered  to 
pay,  by  a  Court  of  Equity,  any  sum  in  Jiis  possession  or  under  his 
control,  within  sect.  4  of  the  Debtors  Act,  18G9  (32  &  33  Vict.  c.  62). 
Metcalfe  8  case,  13  C.  D.  815. 

A  company  which  has  recovered  damages  against  a  promoter  in 
respect  of  a  secret  profit  made  by  him  on  a  sale  to  the  company  jnay 
prove  for  such  damages  in  the  bankruptcy  of  the  promoter,  such 
damages  being  ascertained  and  therefore  a  "  demand  in  the  nature  of 
unliquidated  damages  arising  otherwise  than  by  reason  of  a  con- 
tract."    Emma  Silver  Mining  Co.  v.  Grant,  17  Ch.  D.  122. 

As  to  the  period  of  limitation.  A  promoter  is  usually  held  liable  as 
a  constructive  trustee,  and  upon  the  footing  that  he  has  been  guilty 
of  fraud.  Accordingly,  he  cannot  rely  on  the  provisions  of  sect.  8 
of  the  Trustee  Act,  1888  (51  &  52  Vict.  c.  59,  not  rejjealed  by  the 
Trustee  Act,  1893);  for  the  six  years'  limitation  which  in  certain 
cases  that  statute  establishes  in  favour  of  trustees  (including  con- 
structive trustees)  is  not  available,  as  its  operation  is  excluded 
"  where  the  claim  is  founded  upon  an}'  fraud  or  fraudulent  breach 
of  trust  to  which  the  trustee  was  party  or  priv}',  or  is  to  recover 
trust  property,  or  the  proceeds  thereof  still  retained  by  the  trustee, 
or  previously  received  by  the  trustee  and  converted  to  his  use." 
See  Sale  Hotel,  dc  Co.,  78  L.  T.  368.    That  the  Act  of  1888  applies 
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both  to  express  trustees  and    to    eoustructive    trustees,  see  Lands 
Allotment  Co.,  (1894)  1  Ch.  616. 

Even  where  the  statute  does  uot  apply,  a  claim  ag-aiust  a  promoter 
may  still  be  barred  by  aualogy  to  the  statute  by  lapse  of  time, 
for  it  was  well  settled  before  the  statute  that  a  claim  against  a  pro- 
moter, as  a  constructive  trustee,  in  respect  of  a  mere  obligation  to 
pay,  as  distinguished  from  an  actual  misapplication  of  trust  money, 
was  barred  by  six  years'  delay  ajler  discovery  by  the  company  of  the 
facts.  Metropolitan  Bank  v.  Heiron,  5  Ex.  Div.  319;  and  see  Beck- 
ford  V.  Wade,  17  Ves.  97:  Tie  Cross,  20  C.  Div.  109;  Banner  v. 
Ber ridge,  18  C.  D.  254;  In  re  Sharpe.  (1892;  1  Ch.  154,  167.  As 
to  the  recovery  of  bribes  paid  to  agents  of  companies,  see  Lister 
d:  Co.  V.  Stubbs,  45  C.  Div.  1;  Mayor  of  Salford  v.  Lever,  (1891) 
1  Q.  B.  168;  Hovenden  &  Sons  v.  MiUhoff,  16  T.  L.  R.  506  (C.  A.); 
83  L.  T.  41;  Grant  v.  Gold  Exploration.  (1900)  1  Q.  B.  233.  And 
see  notes  to  Form  251  (clause  93). 

Prima  facie,  communication  of  the  facts  to  the  board  of  directors 
is  notice  to  the  company.  Metropolitan  Bank  v.  Heiron,  uoi  supra : 
He  General  Exchange  Bank,  Preston's  ease,  16  W.  R.  1097.  But 
where  the  directors  are  tools  or  nominees  of  the  promoter,  it  does 
uot  follow  that  notice  to  the  directors  is  to  be  deemed  notice  to  the 
company.  Fitzroy  Bessemer  Co.,  32  W.  R.  475:  33  W.  R.  312; 
I'lrlanger  v.  Neiv  Sombrero  Co..  3  Ap]).  Cas.  1218;  Leeds  &  Hanley 
Theatro--  of  Varietie.'^.  (1902)  2  Ch.  809;  Gluckstein  v.  Barnes, 
QgOO)  A.  C.  392.  For  the  presumption  is  that  they  would  not 
disclose  their  own  wrongdoing  to  tlio  shaH'Imlders.  Cave  v.  Cave, 
15  Ch.  1).  639. 

'•  In  the  normal  case,  where  the  directors  are  truly  and  not  merely 
in  name  the  executive  of  the  company,  it  may  be  assumed  that  they 
will  bo  vigilant  and  critical  of  the  particulars  of  a  bargain  of  such 
paramount  importance  as  the  purchase  of  the  property  to  be  traded 
with,  and  that,  dealing  at  arm's  length,  they  will  examine  into  any- 
thing bearing  on  that  matter  that  does  not  tell  its  own  story  on  its 
face.  But,  in  the  present  case,  the  company  was  paralyzed  so  far  as 
vigilance  and  criticism  were  concerned;  for  the  board  room  was 
occupied  by  the  enemy,"  says  Lord  Robertson,  in  Gluckstein  v. 
Barnes,  at  p.  259. 

"  '  Disclosure '  is  not  the  most  appropriate  word  to  use  when  a 
person  who  plays  many  parts  announces  to  himself  in  one  character 
what  he  has  done  and  is  doing  in  another."  Per  Lord  Macnaghten, 
Gluckstein  v.  Barnes,  (1900)  A.  C.  240,  249.    See  supra,  p.  134. 

Thus,  where  the  directors  of  the  purchasing  company  were  also 
the  directors  of  the  syndicate  which  promoted  the  company  and 
sold  the  property  to  it,  Lindley,  M.  R..  said  that  "to  impute  to  the 
[purchasing]  company  the  knowledge  which  the  directors  had  ac- 
quired in  another  capacity,  and  which  knowledge  they  did  not  dis- 
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close  to  anyone,  is  iioithcr  law  nor  sense."  Lagunas  titrate  Co.  v. 
Laguna>i  Syndicate,  (1899)  2  Ch.  392,  431. 

Notice  to  one  director  is  not  notice  to  the  (;onipany,  unless  he,  in 
fact,  brings  the  matter  to  the  notice  of  the  board,  in  re  Ma>\-ieilk'.s, 
dc.  Co.,  7  Ch.  IGl;  Gover's  case,  1  C.  J)iv.  182;  General  Exchange 
Bank,  1(J  W.  R.  1097;  Hampshire  Land  Co..  <  189Gj  2  Ch.  743.  And 
see  David  Fayne  d:  Co.,  (1904 )  2  Ch.  (JOS. 

The  secretar}'  of  a  company  is  in  a  dillerciil  position  to  a  director, 
and  not  bonnd  to  pass  on  to  the  company  knowledge  which  he 
has  acquired  as  secretai-y  of  another  comj>any.  Fenwick,  Stobert 
d  Co.,  (^1902)  1  Ch.  .507. 

As  to  notice  to  all  the  shareholders  being-  notice  to  the  com])any, 
see  sujrra,  p.  135. 

As  to  Interest. 

Interest.  Where  a  person  in  a  liduciary  position  is  ortlered  lo  account  lor 

moneys  or  money's  worth  improperly  received  by  him,  he  ;nay  be 
ordered  to  pay  interest  as  from  the  time  he  received  the  same. 
i\'anf-i/-(rlo  Co.  V.  Grave,  12  C.  D.  738;  Liquidators  of  Imperial 
Mercantile  Credit  Assoc,  v.  Coleman,  L.  R.  tJ  H.  L.  189;  Drum 
Slate  Co.,  r)3  L.  T.  2.-)0;  Re  Hulkes,  33  Ch.  1).  .■).-)2. 

The  interest  is  u.sually  computed  in  these  ca^es  at  the  rate  of  4^  \)oa- 
cent,  per  annum.  In  a  Court  of  Equity  interest  at  ol.  per  cent,  j^cr 
annum  i.s  only  exacted  where  a  trustee  has  been  chargeable  with 
mi.suse  or  mi.sapi)ropriation  of  trust  money,  or  where  he  has  been 
guilty  of  wilful  misfeasance  or  fraud  (j)cr  Lord  Cairns,  in  Liquida- 
tors of  Imperial  Mercantile  Credit  Assoc,  v.  Coleman,  L.  R.  6  H.  L. 
189,  at  p.  209;  Archer's  case,  (1892)  1  Ch.  322.  314);  and,  as  a  rule, 
promoters  making-  an  improper  profit  do  not  appear  to  have  been 
treated  as  coming-  within  this  rule.  But  see  remarks  of  Lord 
Macnaghten  in  Gluckstein  v.  Barnes,  (1900)  A.  C.  at  p.  25.5. 

Death  of  Promoter. 

The  estate  of  a  deceased  member  of  an  unincorporated  syndicate 
which  has  made  illegitimate  profits  by  promoting  a  company,  remains 
liable  in  an  action  by  the  company  for  deceit,  or  breach  of  ti'ust,  if  the 
estate  has  benefited  by  the  fraud  or  breach  of  trust.  New  Sombrero 
Phosphate  Co.  v.  Erlanger,  5  Ch.  D.  73,  117;  Bagnallv.  Carlton,  5 
Ch.  D.  389;  Ram. skill  v.  Edwards,  31  Ch.  D.  100;  Phillips  v. 
Homfray,  24  Ch.  D.  439;  Twycross  v.  Grant,  4  C.  P.  D.  40.  But  if 
the  deceased's  estate  has  not  benefited  the  cause  of  action  will  not 
survive.  Peek  v.  Gurney,  L.  R.  6  H.  L.  393.  Actio  personalis 
moriiur  cum  persona. 
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How  then,  it  may  be  asked,  is  a  itioiuoter,  who  desires  to  make  a  How  dis- 
leg-itimate  profit,  ettectively  to  brin<r  the  fact  to  the  kiiowledg-e  of  the  ^^^'^J^ 
oompany,  ami  obtain  its  (•oiis<Mir?    In  order  to  answer  this  question 
we  have  to  bear  in  mind: 

I  1  )  That  the  company  is,  ai  any  rate  in  some  eases,  to  be  deemed 
to  have  notice  of  the  facts  stated  in  its  prospeciiis.    Per  Lord 
Cairns,  L.  C,  Erlauger  v.  yew  Sombrero  Co..  '^  App.  C'as. 
12;{9;   Glucksfeln  v.  Banie.s,  1 1900)  A.  C.  240;   a  jorfior,. 
now  that  a  prospectus,  or  the  statement  in  lieu  of  it,  is 
required  to  be  filed.     Companies  Act,  1908,  s.  80. 
(2)  That,  in  tlie  absence  of  fraud,  every  member  of  the  couq)any. 
and  accordingly  the  company  itself,  is  deemed  to  have  notice 
of  what  is  .set   forth  in  the  company's  memorandum  and 
articles  of  ii.s.sociatiou.     See  Griffith  v.  Paget,  6  C.  D.  517. 
aad  other  cases  cited  supra,  pp.  76  to  78;  but  query  whetlier 
this  sort  of  imputed   notice   would  cover   things  required 
by  sect.  81  of  the  Act  to  be  specified  in  the  prospectus,  and 
in  fact  not  specified  therein. 
C.i)  That,  in  the  absence  of  fraud  or  misre[)reseuiation  ^  Aaron'. ^ 
Reefs,  Lhu.  v.  Twiss.  ,  189(5)  A.  C.  273),  every  member  wlio 
subscribes  on  the  fooling  of  a  prospecni.s  nmst  be  deemed  to 
liuve  notice  of  the  contents  of  any  contracts  thereby  ollered 
for  inspection  (see  cases  cited  inira,  pp.   143,  144)  if  the 
provis-ions  of  sect.  81  of  the  Com[)anies  Act,  1908,  have  been 
complied  with,  in  cases  where  that  section  applies. 
(4)  That  any  condition  in  a  prosi)ectus  under  sect.  81  of  the  Act 
purporting:  to  bind  a  subscriber  with  notice  of  any  contract. 
document,   or   matter   not  specifically   referred   to   in  such 
prospectus,  is  void.     Sect.  81,  sub-sect.  4,  of  1908. 

Thus,  in  referenc<'  to  (  3)  .y// />/</.  wliere  the  pro.spectus  ottered  a  con- 
tract for  inspection,  .Jcssol.  M.  R.,  said:  "If  the  shareholders  had 
gone  to  see  it  ^and  1  liiiidv  in  a  court  of  justice  they  cannot  complain 
that  they  did  not  see  it.  but  must  he  treated  as  having  notice  of  its 
contents),  they  would  have  found,"  &c.  ^eio  Sombrero  Co.  v. 
Erlanger,  .)  C.  D.  Ill .  And  in  the  House  of  Lords  in  the  same  case. 
Lord  Blackburn  said:  "  I  think  that  each  allottee  was  fixed  with  the 
knowledge  he  would  have  had  if  he  had  read  it."  See,  also,  Ander- 
.son's  case,  7  C.  D.  75.  102,  and  Hallows  v.  Fernie,  3  Ch.  477; 
Redgrave  v.  Hurd,  20  C.  1).  14.  It  should  be  mentioned  that  in 
Sale  Hotel,  dc.  Co..  78  L.  T.  3(58,  Wright,  J.,  appears  to  have  de- 
parted from  the  rule  thus  laid  down,  and  to  have  treated  the  offer  of 
a  contract  for  inspection  iis  ineffective,  on  the  ground  that  it  was 
notorious  that  shareholders  seldom  took  the  trouble  to  look  at  the 
contracts  so  offered.     The  cases  above  referred  to  were  not,  however, 
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cited,  and  it  may  be  doubted  whether  the  ground  assigned  afiords 
a  sufficient  reason  for  rejecting  the  principle  of  constructive  notice 
recognized  by  Jessel,  M.  R.,  and  Lord  Blackburn  as  above,  and 
generally  acted  on  during  the  last  twenty  years.  Moreover,  it  is 
to  be  noted  that  the  learned  lords  who  took  part  in  the  decision  in 
Aaron's  Reefs  v.  Twiss,  (1896)  A.  C.  273,  apparently  recognized  the 
rule  as  sound,  for  whilst  holding  disclosure  in  a  pros[)ectus  of  the 
date  and  parties  to  a  contract  insufficient  notice  of  its  contents,  they 
did  so  upon  the  ground  that  the  prospectus  contained  a  misrepre- 
sentation, and  therefore  relieved  an  apj)licant  from  inspecting  the 
contract;  and  the  same  view  was  taken,  on  the  same  grounds,  in 
Gluckstein  v.  Barnes,  (1900)  A.  C.  240.  Jessel,  M.  R.,  gave  the 
true  principle  in  Smith  v.  Chadwick,  20  Ch.  D.  57:  "It  has  always 
been  held,  and  I  think  rightlv  hold,  that  if  a  man  in  a  prospectus 
....  falsely  states  the  contents  of  a  written  document,  he  cannot 
escape  from  such  false  statement  by  saying,  '  I  offered  to  show  you 
the  document.'  But  if  he  make  an  incomplete  statement,  altogether 
true  but  imperfect,  I  take  it  he  can.'"    ' 

(5)  That  notice  to  the  directors  of  the  conn)any.  //  they  are  an 
independent  executive,  but  not  otherwise,  is  equivalent  to 
notice  to  the  company.  Metropolitan  Bank  v.  Heiron,  5 
Ex.  Div.  319;  Re  Fitzroy  Bessemer  Co.,  32  W.  R.  47.5; 
33  W.  R.  312;  Leeds  and  Hanley  Theatres  of  Varieties , 
(1902)  2  Ch.  809;  Gluckstein  v.  Barnes,  (1900)  A.  C.  240. 

(6)  That  the  memorandum  and  articles  of  association  are,  by 
sect.  14  of  the  Act  of  1908,  made  binding  on  the  company 
and  the  members  thereof,  and  accordingly  the  company 
must  be  treated  as  consenting  to  what  is  done  in  pursuance 
of  the  legal  provisions  thereof.  Over  end,  Gurney  d;  Co. 
V.  Gihh,  L.  R.  5  H.  L.  480;  hi  re  Westmoreland,  dc.  Co., 
(1893)  2  Ch.  612;  Lagunas  Nitrate  Co.  v.  Laqunas  Syndi- 
cate, (1899)  2  Ch.  392. 

By  bearing  in  mind  these  facts  the  promoter  can  fairly  discharge 
his  obligation.  Suppose,  for  instance,  that  A.,  the  owner  of  property, 
desires  to  have  a  company  formed  to  purchase  and  work  the  property, 
and  that  B.  agrees  to  promote  the  company  in  consideration  of  a  share 
of  the  purchase  money.  In  such  case  the  contract  for  sale  to  the 
company  will  disclose  B.'s  interest;  the  memorandum  a nd  articles  will 
refer  to  that  contract  and  disclose  what  B.  is  to  get,  and  authorize  the 
directors  to  carry  it  out,  and  will  perhaps  state  that  B.  is  not,  by 
reason  of  his  fiduciary  relationship,  to  be  precluded  from  accepting 
the  remuneration;  the  prospectus  or  statement  in  lieu  of  prospectus 
must  refer  to  the  contract  and  offer  it  for  inspection,  and  will  disclose 
the  fact  that  B.  is  being  remunerated,  and  tJie  amount  paid  or  in- 
tended to  be  paid  to  him,  and  the  consideration  for  the  pajaiient 
(sect.  81  (1)  (j)  of  the  Act);  and  the  company  will  be  formed  witli 
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an  independent  executive,  who  will  in  due  course  adopt  the  contract, 
which  will  be  provisional,  however,  until  the  company  is  entitled  to 
commence  business.     Companies  Act,  1908,  s.  87  (3). 

Cases,  however,  sometimes  arise  in  which  there  is  an  insuperable 
difficulty  in  complying  with  the  rules  above  referred  to;  e.g.,  in  the 
case  of  a  private  company  formed  to  purchase  and  work  the  business 
of  a  firm  the  members  of  which  are  to  be  the  only  directors  and  to 
hold  practically  all  the  shares.  In  such  a  case  there  is  no  i'ndependent 
executive;  and  if  the  rule  laid  down  by  Lord  Cairns  in  Erlanger  v. 
New  Sombrero  Co.  were  applicable,  the  parties  could  not  effectively 
carry  out  a  transaction  which  is  perfectly  legitimate.  But  in  such 
case  an  independent  executive  is  not  essential,  for  the  simple  reason 
that  all  the  parties  are  fully  cognisant  of  all  the  facts  of  the  case 
and  consenting  to  the  arrangement.     See  supra,  p.  135. 

And  even  wJiero  the  company  is  not  a  private  one  and  there  is  not 
an  independent  executive,  if  the  articles  of  association  show  this  fact 
—e.g.,  by  stating  that  the  directors  of  the  company  are  all  directors 
and  the  only  directors  of  the  vendor  syndicate  which  is  selling  to 
the  company— <ind  the  prospectus  states  that  the  promoters  are  selling 
at  a  profit,  a  sufficient  disclosure  is  made.  Lagunas  Nitrate  Co.  v. 
Lagumis  Si/ndioate,  (1899)  2  Ch.  392. 

Whether  a  promoter  is,  apart  from  sect.  81  of  the  Act,  bound  to\Di8clo8ure  of 
disclose  not  only  the  fact  that  he  is  making  a  profit,  but  the  amount  r"^''"''*- 
thereof,  is  unsettled.     According  to  Chesterfield  and  Boythorpe  Co.  \ 
V.  Black,  2G  W.  R.  207,  and  Lagumis  Nitrate  Co.  v.  Lagums  Syndi-  | 
cate,  (1899)  2  Ch.  392,  it  is  sufficient  to  disclose  tlie  fact.    In  the 
case  last  mentioned,  Lindley,  M.  R.,  said:  "Having  regard  to  what 
wa^  disclosed  and  to  the  avowed  object  of  the  company,  I  do  not 
consider  the  mere  non-disclosure  of  the  price  paid  by  the  syndicate 
[the  vendor  and  promoters]  and  of  the  profits  made  by  the  sale  to  the 
Nitrate  Company  as  fatal  to  the  validity  of  the  sale." 

On  the  other  hand,  in  Olyinpia,  Limited,  {WJB)  2  Ch.  153,  IGG,  the 
same  learned  judge  says:  "A  promoter  of  a  company,  whose  duty  it 
is  to  disclose  what  profits  he  Juis  made,  does  not  perform  that  duty  by 
making  a  statement  not  disclosing  tJie  fact.s,  hut  containing  something 
which,  if  followed  up  by  further  investigation,  will  enable  the 
inquirer  to  ascertain  that  profits  have  been  made  and  tvhat  they 
amounted  to."  And  see  the  observations  of  Collins,  L.  J.,  at  the 
top  of  p.  174  of  the  report  of  the  same  case.  The  judgments,  how- 
ever, of  Lord  Halsbury,  L.  C,  and  Lord  Macnaghten,  when  the  case 
was  in  the  House  of  Lords  {sub  nom.  Gluckstein  v.  Barnes),  seemed 
to  be  based  on  the  assumption  that  the  prospectus  was  deliberately 
misleading;  but  Lord  Robertson,  (1900)  A.  C.  258,  says:  "I  consider 
that  the-  transaction  in  mortgagees,"  on  which  a  secret  profit  had 
been  made,  "  was  so  relevant  to  the  question  what  price  should  the 
company  pay  for  the  property,  that  it  wa.s  necessary  that  it  should  be 
disclosed  to  the  company  completely  and  in  detail.'' 
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In  that  case  the  company  was  formed  by  a  syndicate  constituted  by, 
agreement  in  writing,  for  the  acquisition  of  certain  property  and  the 
resale  thereof  to  a  company  to  be  formed,  or  some  other  purchaser. 
The  syndicate,  iu  fact,  formed  the  company,  and  resold  the  property 
at  a  profit  disclosed  in  the  prospectus;  but  neither  iu  the  prospectus 
nor  otherwise  did  the  syndicate  disclose  to  the  company  a  further, 
profit  on  the  transaction  made  by  buying  up  at  a  discount  certain 
mortgages  on  the  property.  It  was  held  that  the  appellant,  a  mem- 
ber of  the  syndicate,  was  liable  to  account  for  tliis  further  profit. 
This  case  at  any  rate  shows  tliat  to  make  a  misleading  or  incorrect  or 
imperfect  statement  of  profits  is  in  the  highest  degree  dangerous. 
And  see  Imperial  Mercantile  Credit  Assoc,  v.  Coleman,  L.  R.  G  H.  Ij. 
198. 

So  in  Lady  Forrest  (Murchison)  Gold  Mine,  (1901)  1  Ch.  582, 
Wright,  J.,  hold  that  directors  of  a  company  who  wore  interested  in 
the  promotion  of  such  company  were  bound  to  disclose  the  amount  of 
the  profit  which,  as  members  of  the  vendor  syndicate,  tliey  were 
making.  "They  disclosed,"  said  the  learned  judge,  "the  fact  that 
they  were  directors  of  the  vendor  syndicate,  and  thereby  they  neces- 
earily  disclosed  that  they  were  making  some  profit.  It  is  tjuite 
true  they  did  not  disclose  what  profit  they  were  making,  and  in 
that,  as  it  seems  to  me,  they  were  wrong,  and  guilty  of  a  breach  of 
duty." 

This  is  good  sense,  for  without  such  knowledge  how  can  tlie 
company  give  an  intelligent  consent  to  the  profit  being  made  ? 

The  Companies  Act,  1908,  has  now  made  positive  provisions  for 
disclosure  in  a  prospectus  inviting  subscriptions  for  shares,  deben- 
tures or  debenture  stock,  and  this  statutory  obligation  involves  the 
direct  disclosure  of  promoters'  profits  (if  any).  See  in  particular, 
sect.  81  (1)  of  the  Act,  clau.ses  (f),  (g),  (h),  (i),  (j),  (k)  and  (m), 
infra,  "Prospectuses." 


Liability  on 
prospectus. 


Liability  in  respect  of  Prospectus. 

Not  only  are  promoters  liable  under  the  obligations  above  referred 
to,  but  they  may  incur  liability  in  respect  of  misstatements  in  the 
prospectus,  where  they  take  any  part  in  its  preparation,  or  authorize 
its  issue.  As  to  this,  see  sect.  84  of  the  Act  of  1908  embodying  the 
iprovisdons  of  the  Directors'  Liability  Act,  1890,  and  infra,  p.  1G5 
et  seq. 


Under- 
writing. 


Underwriting. 

Of  late  it  has  become  very  common  to  get  the  capital  of  a  company 
or  a  substantial  part  thereof,  underwritten  before  the  prospectus 
of  the  company  is  published.  The  underwriting  is  generally  ar- 
ranged by  the  promoters  of  the  company.     In  making  any  such 
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arrangement  the  conditions  of  sect.  89  of  the  Companies  Act,  1908, 
must  be  borne  in  mind.     See  further,  infra,  p.  279. 

Preliminary  Contracts. 

Promoters  .sometimes  desire  to  bring  tlie  (.unipany  into  existence  Preliminary 
tied  and  bound  by  some  particular  contract,  e.g.,  to  purchase  pro-  contracts, 
perty  at  a  specified  price,  or  to  pay  a  specified  sum  for  preliminary 
expenses.     To  do  this  is,  however,  difficult,  jf  not  impossible.     As 
appears  below,  p.   321,  a  contract  made  on  behalf  of  a  company 
before  its  incorporation  is  not  binding  on  the  company,  and  a  pro- 
vision in  the  articles  of  association  that  the  company  shall  adopt  and 
be  bound  by  such  a  contract,  or  shall  enter  into  a  particular  contract, 
still  leaves  the  company  free,  unless  and  until  after  its  incorporation 
it  chooses  to  bind  itself  by  the  contract.      Even  then  the  contract 
may  be  provisional  only  until  the  company  is  entitled  to  commence 
business.      See  Companies  Act,   1908,  s.   87   (3);    Northumberland 
Avenue  Hotel  Co.,  33  C.   Div.    IG;    Eley  v.  Positive  Government 
Co.,  1   Ex.   Div.   88;    Browne  v.   La  Trinidad  Co.,  37  C.   Div.    1; 
Boston  Deep  Sea  Co.  v.  Ansell,  39  C.  Div.  339;  Dale  v.  Plant,  61 
L.  T.  20G;  Baring-Gould  v.  Sharpington  Combined  Pick  and  Shovel 
Syndicate,  (1899)  2  Ch.  80;    North    Sydney    Investment    Co.    v. 
Higgins,  (1899)  A.  C.  2G3;   Bagot  Pneunmtic  Tyre  Co.  v.  Clipper 
Pneumatic  Tyre  Co.,  (1902)  1  Ch.  146. 

And  a  company  does  not,  by  merely  acting  through  its  directors  on 
a  contract  made  before  its  formation,  incur  any  contractual  relation 
with  or  obligation  to  the  vendor.  Northumberland  Avenue  Hotel 
Co.,  supra;  North  Sydney  lnvestm.ent  and  Tramway  Co.  v.  Higgins, 
supra;  Johannesburg  Hotel  Co.,  (1891)  1  Ch.  119;  Bagot  Pneu- 
matic Tyre  Co.  v.  Clipper  Pneumatic  Tyre  Co.,  supra.  Or  even 
by  taking  the  benefit  of  a  pre-incorporation  contract.  Rotherham 
Alum,  dc.  Co.,  25  Ch.  D.  103;  Clintons  claim,  (1908)  2  Ch.  515, 
overruling  English  and  Colonial  Produce  Co.,  (1906)  2  Ch.  435. 

Nor  can  a  company  ratify  a  contract  made  before  it  was  incor- 
porated. Kelner  v.  Baxter,  L.  R.  2  C.  P.  174,  approved  by  the 
Privy  Council  in  Natal  Land,  &c.  Co.  v.  Pauline,  dtc.  Syndicate, 
(1904)  A.  C.  120.     And  see  injra,  Chap.  IV. 

Apart  from  sect.  87  (3)  of  the  Act  of  1908,  it  has  been  suggested 
that  the  contract  might  be  embodied  in  the  articles  of  association, 
and  that  the  vendor  or  promoter  might  subscribe  the  same  and 
then  rely  on  sect.  14  of  the  Act,  which  provides  that  the  memo- 
randum and  articles  "  shall,  when  registered,  bind  the  company  and 
the  members  thereof  to  the  same  extent  as  if  they  respectively  had 
been  signed  and  sealed  by  each  member  and  contained  covenants  on 
the  part  of  each  member,  his  heirs,  executors  and  administrators,  to 
observe  all  the  provisions  of  the  memorandum  and  of  ihe  articles, 
subject  to  the  provisions  of  the  Act."    But  the  decisions  in  Eley  v. 
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Positive  Government  Co.,  1  Ex.  Div.  88;  Browne  v.  La  Tritiidad 
Co.,  37  C.  Div.  1;  and  Baring-Gould  v.  Sharpington,  do.  Syndicate, 
(1899)  2  Ch.  80,  throw  doubt  on  the  efficacy  of  such  a  plan,  and  in 
the  result  it  has  not  been  usual  to  proceed  in  this  way. 

The  usual  and  ^nost  effective  mode  of  binding*  a  company  is  to  insert 
in  the  memorandum  and  articles  proper  clauses  referring-  to  the  pro- 
posed agreements,  and  directing  or  empowering  the  directors  to 
execute  and  carry  the  same  into  effect.  The  proposed  directors 
usually  examine  and  consider  the  agreements  before  the  formation 
of  the  company,  and  the  subsequent  adoption  thereof,  in  such  a 
manner  as  to  constitute  a  new  contract,  is,  therefore,  in  most  cases  a 
foregone  conclusion,  though  the  fact  that  a  company  is  formed  for 
the  express  purpose  of  carrying  out  a  particular  contract  will  not 
relieve  the  directors  from  the  obligation  of  exorcising  a  proper 
judgment  on  the  merits  of  such  contract.  Brazilian  liiibher  Plan- 
tations (No.  1),  (1911)  1  Ch.  425. 

It  is,  however,  far  better,  in  the  interest  of  all  parties  in  these 
cases,  not  to  seek  to  control  the  discretion  of  the  directors,  but  to 
leave  them  free  to  adopt  or  not,  as  they  tliink  tit,  the  preliminary 
contracts.  Occasionally,  however,  in  reliance  on  AsJibury  v.  Watson. 
30  C.  Div.  37G,  the  memorandum  of  association  refers  to  a  particular 
contract,  and  provides  that  it  shall  be  executed  and  carried  into 
effect. 

Whichever  course  is  adopted,  sub-sect.  (3  i  of  seel.  87  uf  the  Act 
of  1908  (where  that  section  applies)  whereby  a  contract  made  before 
the  company  becomes  entitled  to  commence  business  is  merely  pro- 
visional, must  be  borne  in  mind.     Supra,  pp.  20,  22. 

There  is  some  authority  for  saying  that  a  promoter  may,  even  in 
the  absence  of  any  express  contract,  be  entitled,  as  against  the  com- 
pany, to  compensation  for  services  rendered  before  the  formation 
of  the  company,  provided  that  the  company  can  px'operly  be  con- 
sidered to  have  adopted  and  derived  benefit  from  those  services. 
Hereford,  dc  Wagon  Co.,  2  C.  Div.  621;  Terrell  v.  Button,  4 
H.  L.  C.  1093;  Eotherham  Alum,  <&c.  Co.,  25  C.  Div.  103. 

But  it  is  no  easy  matter  to  prove  adoption  and  benefit.  See 
Rotherham  Alum,  &c.  Co.,  25  C.  D.  103,  and  National  Motor  Mail 
Coach  Co.,  Clinton's  case,  (1908)  2  Ch.  515.  The  mere  fact  that 
the  promoter  pays  the  registration  fees  and  ad  valorem  stamp  on 
registering  a  company  does  not  in  itself  entitle  him  to  recover  them 
from  the  company.  Clintons  claim,  supra,  overruling  on  this  point 
the  decision  of  Buckley,  J.,  in  English  and  Colonial  Produce  Co., 
(1906)  2  Ch.  435. 

An  article  of  association  providing  that  the  directors  shall  ])ay  all 
expenses  incurred  in  getting  up  and  registering  the  company,  onl}' 
operates  as  an  authority  to  the  directors  to  pay  such  costs,  and  does 
not  constitute  a  contract  to  pay  them  as  between  the  company  and 
the  promoters  {Re  Hereford  and  South  Wales  Wagon  Co.,  supra; 
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Melhado  v.  Forto  Alegre  Rail.  Co.,  L.  R.  9  C.  P.  503;  Re  Rotherham 
Alum,  dc.  Co.,  supra);  and  it  makes  no  difference  that  the  com- 
pany has  agreed  with  the  promoter  to  pay  the  solicitor  for  his  ser- 
vices. Empress  Engineering  Co.,  16  Ch.  D.  125.  So  strict  is  the 
rule  against  allowing  a  company  to  be  fixed  directly  or  indirectly 
with  a  pre-incorporation  contract,  that  a  solicitor;  cannot  even  recover 
fees  paid  for  registering  the  company.  National  Motor  Mail  Coach 
Co.,  Clinton's  claim,  (1908)  2  Ch.  515. 

Whether  a  solicitor  has  or  has  not  a  right  as  against  the  company 
may  depend  on  whether  he  has  agreed  to  look  to  the  company  for 
payment  or  has  been  retained  by  and  agreed  to  look  to  the  promoter 
for  payment.  In  re  Tilleard,  3  D.  J.  &  S.  519.  And  even  when  the 
company  agrees  with  the  promoter  to  pay  the  solicitor,  the  latter  does 
not  thereby  acquire  any  right  as  against  the  company  {Empress 
Engineering  Co.,  16  C.  Div.  125;  Rotherham  Alum,  dc.  Co.,  25 
C.  Div.  103),  unless  it  can  be  made  out  that  there  is  a  trust  for  the 
solicitor.  See  the  above  cases,  and  Gandy  v.  Gandy,  30  C.  Div.  57; 
Murray  v.  Flavell,  25  C.  Div.  89;  Touche  v.  Metropolitan,  dc.  Co., 
6  Ch.  671. 

As  a  general  rule,  '  the  promoters  of  companies  are  not  partners  "  Promoters  not 
(Lindley  on  Companies,  6th  ed.  p.  193),  but  they  may  agree  to  be  so,  partners  ^ 
and  whether  they  have  so  agreed  or  not  is  a  c[uestion  of  fact.  There 
are  many  cases  in  which  the  arrangement  between  the  promoters  does 
beyond  question  constitute  them  partners,  qua  the  particular  adven- 
ture, with  the  con.sequont  right  (inter  alia)  to  each  promoter  to 
contract  on  behalf  of  the  partnership;  but  where  there  is  no  partner- 
ship, one  co-promoter  has  no  implied  authority  as  such  to  bind  the 
promoters  collectively.  Each  is  only  liable  on  contracts  made  by 
himself  or  with  his  authority,  and,  if  he  is  sued  on  a  contract  made 
by  another,  that  authority  must  be  shown.  Whether  promoters  are 
or  are  not  in  any  particular  case  partners,  there  is  not,  in  the  absence 
of  contract,  any  implied  right  in  one  of  them,  as  against  the  others, 
to  remuneration  for  services  rendered  by  him  for  the  joint  benefit 
of  himself  and  them.  Holmes  v.  Higgins,  1  B.  &  C.  74;  Lucas  v. 
Beach,  1  Man.  &  Gr.  417;  Lindley  on  Companies,  6th  ed.  p.  814. 

But,  of  course,  there  is  nothing  to  prevent  promoters  from  jointly 
contracting  with,  and  becoming  liable  to,  a  third  party;  e.g.,  if 
they  jointl}-  retain  a  solicitor,  they  are  jointly  liable  to  him  (Mant  v. 
Smith,  4  H.  &  N.  324),  and  either  of  them  is  entitled  to  have  the 
bill  taxed.     Re  Stephen,  2  Ph.  562. 

And  where  promoters  have  thus  become  jointly  liable  to  a  third 
party,  and  by  virtue  of  that  liability  some  are  compelled  to  pay,  they 
may  have  a  right  as  against  the  others  to  enforce  contribution. 
Lindley  on  Companies,  6th  ed.  p.  815;  Boulter  v.  Peplow,  9  C.  B. 
493;  Batard  v.  Hawes,  2  E.  &  B.  287;  Edgar  v.  Knapp,  7  Jur. 
583  (C.  P.). 

Where  the  promoters  are  an  incorporated  body— e.^.,  a  syndicate 
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— tlie  syndicate  is  responsible  for  the  acts  and  omissions  of  its  direc- 
tors in  promoting  and  forming  other  companies.  Lagunas  Nitrate 
Co.  V.  Lagunas  Syndicate,  (1899)  2  Ch.  392,  423.  In  such  a  case 
the  directors,  as  between  themselves,  are  acting  jointly. 

As  to  the  joint  liability  for  misfeasance  by  promoters,  and  thein 
rights  as  to  contribution,  see  Flitcroft's  case,  21  C.  D.  519;  Gluckstein 
V.  Barnes,  (1900)  A.  C.  240,  247,  255,  259. 

Occasionally,  in  the  case  of  professional  promoters,  the  solicitor 
employed  agrees  to  look  to  the  company  for  payment,  or  to  make 
no  claim  e.xcept  for  "out  of  pocket"  e.xpenses,  unless  the  company 
floats. 

Promoters  should  be  careful  lest  in  their  desire  to  float  the  company 
they  overstep  the  line  of  Avhat  is  legitimate  and  permissible.  For 
example,  any  attempt  to  "  make  a  market "  for  the  shares  by  buying, 
or  pretending  to  buy,  at  a  premium,  or  by  "rigging  the  market," 
must  be  avoided  as  illegitimate  and  dangerous.  This  operation  Avas 
referred  to  by  Jessel,  M.  E.,  in  Marzettis  case,  28  W.  R.  541,  as 
follows:  "  I  do  not  know  the  technical  term  for  the  thing,  but  it  is  to 
raise  the  value,  or  apparent  value,  of  the  shares  on  the  Stock 
Exchange  by  buying  up  the  few  that  are  issued  at  a  premium,  so  as 
to  induce  the  public  to  come  in  and  subscribe  for  the  shares  in  the 
company  under  the  notion  that  there  is  a  bond  fide  premium  to  be 
obtained  by  subscribing.  Whether  one  ought  to  call  that  a  con- 
spiracy or  not  does  not  much  matter,  but  I  suppose  both  in  Jaw  and 
moralit}'  it  is  a  conspiracy  to  defraud  the  public  and  nothing  else." 

And  in  Twy cross  v.  Grant,  2  C.  P.  Div.  4G9,  495,  Bramwell,  L.  J ., 
said  that  the  defendant  "  went  into  the  market  and  bought  a  large 
number  of  shares,  and  various  newspapers  were  induced,  by  payments 
to  subordinate  persons,  to  write  favourably  of  the  company.  The 
.shares  rose  to  a  premium;  the  public  were  attracted  and  subscribed 
for  the  capital,  or  a  large  part  of  it,  both  shares  and  debentures.  The 
defendant  attempted  to  justify  giving  this  false  appearance  of  value 
to  the  shares  by  saying  that  it  continually  happens  that  shares  are 
made  to  appear  worth  less  than  their  real  value  by  people  selling 
them  when  they  have  not  got  them.  There  are  two  answers  to  this: 
first,  there  is  no  reason  to  suppose  that  any  such  practice  was  appre- 
hended by  the  company;  next,  that  it  cannot  be  right  to  counteract 
such,  a  proceeding  in  the  way  here  adopted;  and  indeed,  further, 
if  it  is  believed  that  a  scheme  is  a  good  one,  and  people  try  to  de- 
preciate it  by  selling  its  shares,  they  should  be  countermined  honestly, 
and  not  by  a  trick,  by  those  who  think  well  of  it  buying  the  shares 
so  sold." 

Again,  in  Scott  v.  Brown,  1 1892)  2  Q.  B.  724,  it  was  held  that  an^ 
agreement  between  two  or  more  to  purchase  shares  in  a  company 
in  order  to  induce  persons  who  might  thereafter  purchase  shares  in 
Buch  company  to  believe,  contrary  to  the  fact,  that  there  was  a  honS 
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fide  market  for  its  shares,  and  that  tlie  shares  were  at  a  real  premium, 
was  an  illegal  transaction  and  might  be  made  the  subject  of  an  indict- 
ment for  conspiracy.    This  decision  was  based  on  Bex  v.  De  Berenger, 
3  M.  &  S.  67,  in  which  it  was  held  that  it  was  a  criminal  conspiracy, 
to  agree  to  endeavour  to  raise  the  price  of  the  public  funds  on  a 
particular  day  by  false  rumours;  and  "this  was  not  because  it  is  an 
injury  to  the  public  to  raise  the  value  of  the  public  funds,  but  because 
it  is  fraudulent  against  those  who  purchase  a  vendible  commodity  to 
raise  the  price  of  it  at  the  time  they  purchase  it  by  fraudulent  false- 
lioods  on  which  they  are  intended  to  act.    The  conspiracy  was  held  U> 
be  criminal,  not  because  the  article  to  be  dealt  in  was  the  public  funds, 
but  because  the  public  funds  were  a  vendible  commodity.    And  it  was 
held  that  the  offence  was  complete  the  moment  the  agreement  was 
made."     Per  Brett,  L.  J.,  Beg.  v.  Aspinall,  2  Q.  B.  Div.  48,  59. 
^The  crime  lies  in  the  act  of  conspiracy  and  combination  to  effect 
that  purpose,  and  would  have  been  complete  although  it  had  not  been 
pursued  to  its  consequences,  or  the  parties  had  not  been  able  to  carry 
it  into  effect."     Per  Lord  EUenborough,  Bex  v.  De  Berenger,  ubi 
supra.     Equally,  any  attempt  to  obtain  a  quotation  of  the  shares  on 
the  London  or  other  Stock  Exchange  by  illegitimate  means,  such  as 
misrepresentation  or  concealment,  should  be  avoided.    For  the  result 
of  quotation  is  to  induce  the  public  to  believe  that  the^  rules  of  the 
Stock  E.xchange  have  been  complied  with,  and  to  deal  in  the  shares 
on  that  footing.     Any  scheme,  therefore,  to  deceive  the  committee 
may  amount  to  a  conspiracy  to  cheat  and  defraud  those  persons  who 
might  by  reason  of  the  quotation  be  induced  to  deal  in  the  shares. 
See  Beg.y.  Aspiiiall,  2  Q.  B.  Div.  48.    In  that  case  the  defendants, 
the  promoters  of  a  company,  were  convicted  of  a  criminal  conspiracy 
to  defraud.     They  had  obtained  a  quotation  by  falsely  representing 
that  more  than  two-tliirds  of  the  capital  had  been  subscribed  by  the 
public,  and  that  the  application  money  of  10s.  per  share  had  been 
paid  up  thereon;   whereas  in  fact  the  shares  were  applied  for  by 
dummies,   the    promoters    paying    the    application    moneys    out   of 
borrowed  funds,  which  as  soon  as  paid  in  were  drawn  out  and  applied 
to  the  payment  of  the  application  moneys  on  further  shares,  and  so 
manii)ulated  that  the    aggregate    amount    paid  in  appeared  to  be 
upwards  of   17,000^     See  also  Gray  v.  Lewis,  8  Ch.   1035,  1054; 
Stewart  v.   Weber  (C.  A.),  Times,  Dec.  8,  1903;   and  Saluman  v. 
Warner,  64  L.  T.  598. 

An   agreement  for  such  a  scheme,  however    clearly    expressed, 

cannot  bo  enforced  or  sued  on. 
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Recommendations  to  Intending  Promoters. 

Reoommenda-       In  conclusion  it  may  be  useful  to  submit  llio  following-  recommen- 

tions  to  1   i  •  J 

promoters.        datious  to  promoters:  — 

(1)  Where  it  is  intended  to  purchase  property  and  resell  at  a  profit, 

either  to  a  company  or  otherwise,  be  careful  not  to  take  any 
steps  towards  the  promotion  of  the  company,  or  procure 
directors  or  subscribers,  until  you  have  a  valid  contract  witJi 
the  vendors;  and,  having  regard  to  sect.  81  of  the  Act  of 
1908,  sub-sects.  1  (f)  and  (g),  and  sub-sect.  2,  where  prac- 
ticable, have  the  contract  completed  and  the  j^urchase -money 
paid  before  the  date  of  the  prospectus. 

(2)  Remember  that  grasping  at  too  much  profit  may  easily  defeat 

itself  by  bringing  about  the  failure  of  the  enterprise. 

(3)  See  that  the  company  is  provided  with  an  independent  board  of 

directors,  and  that  due  disclosure  is  made  to  them  and  to  tlie 
company.  Independent  here  means  directors  who  are  not 
interested  in  the  promotion,  e.g.,  b}'  receiving  vendors 
shares  or  being  qualified  by  the  promoters. 

(4)  See  that,  where  there  is  or  may  be  any  doubt  as  to  tlie  indepen- 

dence of  the  executive,  full  disclosure  is  made  of  all  the 
variety  of  matters  which  jjrimd  facie  ought  to  be  disclosed 
to  an  independent  executive.     See  p.  134,  supra. 

(5)  See  that  the  memorandum  and  articles  contain  all  requisite 

provisions  for  the  protection  of  the  promoters  (see  Brazilian 
Rubber  Plantations  (No.  1),  (1911)  1  Ch.  425),  and,  at  the 
same  time,  do  not  contain  anything  open  to  hostile  comment, 
or  anything  unfair  to  the  company  or  the  subscribers. 

(6)  See  that  the  prospectus  or  statement  in  lieu  thereof,  especially 

if  the  promoters  have  any  part  in  its  preparation  or  issue, 
is  fairly  and  honestly  framed.     Infra,  pp.  1G5  et  seq. 

(7)  Take  care  in  particular  that  the  provisions  of  sects.  81  and  82 

of  the  Act  are  complied  with. 

(8)  Bear  in  mind  sect.  89  of  the  Act,  and  do  not  be  a  party  to  the 

payment  out  of  the  purchase-money,  whether  directly  or 
indirectly,  of  any  commission  for  subscribing  or  procuring 
the  subscription  of  shares. 
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Agreemeni    by  Promoters  to  Pay  Frelvminanj  Expenses  in     Form  1. 
consideration  of  Vendor's  Shares. 

AN  AGREEMT  made  the day  of ,  between  A.,  of ,  Parties. 

of  the  one  part,  and  B.,of  ,  and  C.,of (hnftr  called  "the 

group  "),  of  the  other  part. 

Whereas  the  sd  A.  has  entered  into  a  provisional  ag-reemt  (hnfter  Recitals. 

called  the  scheduled  contract)  with  the Limtd  (hnfter  called  the 

coy),  for  the  sale  of  certain  patents  and  other  ppty  to  the  coy  in  conson 
of  20,000/.,  whereof  15,000^.  is  to  be  satisfied  by  the  allotment  to  the 
sd  A.  of  1,500  fully  paid-up  lOZ.  shares  in  the  capital  of  the  coy:  And 
WHEREAS  by  the  scheduled  contract  it  is  among  other  things  provided 
that  the  sd  A.  shall  pay  all  the  preliminary  expenses,  that  is  to  say. 
[here  set  out  particulars]:  And  whereas  the  prospectus,  a  copy  of 
which  is  hereunto  annexed,  has  been  approved  by  the  board  of 
directors  of  the  coy,  and  has  been  duly  filed  with  the  Registrar  (jf 
Cos,  and  the  group  is  willing  to  advertise  the  same  at  their  own 
expense. 

Now   THEREFORE   IT    IS   AGREED   aS   folloWS:  — 

1.  The  group  shall  advertise  and  circulate  the  sd  prospectus  in  a  WhatB. 
suflBcient  and  effective  manner  [or  in  accordance  with  the  scheme  set  *°  ^°' 
forth  in  the  schedule  hereto]. 

2.  The  group  shall  pay  all  the  preliminary  expenses  aforesaid,  and  Further, 
shall  indemnify  the  sd  A.  against  all  proceedings,  claims  and  demands 

in  respect  thereof. 

3.  If  the  group  shall  duly  perform  tbeir  obligations  under  clauses  1  Considera- 

and  2  hereof,  they  shall  be  entld  to of  the  sd  1,500  fully  paid-up  *'°''- 

shares,  and  the  sd  A.  Avill  procure  the  coy  to  allot  the  same  to  them 
accordingly. 

4.  Unless  before  the day  of next  the  coy  shall  have  become  Conditions. 

entitled  to  commence  business,  the  group  shall  forfeit  all  claim  to  the 

sd  fully  paid-up  shares,  and,  save  as  hnbeforo  expressly  provided,  the 
group  shall  not  be  entld  to  any  remuneration  for  their  services  in 
respect  of  the  premises. 
In  witness,  &c. 

iSchedulerj 

As  to  the  company  being  entitled  to  commence  bu.siness,  see  sect.  87  of  the 
Act,  supra,  p.  20. 
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Form  2. 


Parties. 


Recital. 


A.  to  pay  the 

preliminary 

expenses. 


Agreement  to  Pay  Preliminary  Expen-ses  in  consideration  of 

C0MMISS10X.S. 


Considera- 
tion. 


AN  AGREEMT  made,  &c.,  between  the  - 
called  "  the  coy  "),  of  the  one  part,  and  A.,  of 


Coy,  Limtd  (hnfter 
-,  of  the  other  part. 


Whereas  a  prospectus  of  the  coy  (whereof  a  copy  is  hereunto 
annexed)  has  been  filed  with  the  Registrar  of  Companies  and  is  about 
to  be  published  and  circulated. 

Now   THEREFORE   IT   IS   AGREED   aS   followS:  — 

1.  The  sd  A.  shall  procure  the  sd  prospectus  to  be  e.xtensively 
advertised  and  circulated,  and  shall  pay  all  the  preliminary  e.xpenses 
of  the  coy,  that  is  to  say,  all  the  costs,  charges,  and  e.xpenses  of  and 
incidental  to  the  preparation  and  filing  of  the  sd  prospectus  and  the 
publication  and  circulation  thereof,  and  of  and  incident  to  the  pre- 
paration, execution,  and  registration  of  the  coy's  memdm  and  arts  of 
asson,  and  of  these  presents,  and  all  other  expenses  of  and  incident 
to  the  establishment  of  the  coy  down  to  the  time  when  the  coj^  becomes 
entld  to  commence  business,  or  if  the  directors  of  the  coy  shall,  within 

the  period  of weeks  from  the  date  hereof,  resolve  not  to  proceed 

to  allotment,  then  down  to  the  date  of  such  resolution,  and  also  the 
expenses  of  returning  tJie  amounts  paid  on  application  and  of  winding 
up  the  coy:  And  the  sd  A.  shall  indemnify  the  coy  and  the  directors 
thereof  from  and  against  all  proceedings,  claims  and  demands  in 
respect  of  the  sd  preliminary  expenses.  Such  expenses  shall  not 
include  his  expenses  of  and  incident  to  the  procuring  of  persons  to 
subscribe  or  underwrite  shares  in  the  capital  of  the  coy. 

2.  In  conson  of  the  premises  the  coy  shall,  within  14  days  after  it 
becomes  entld  to  commence  business,  pay  to  the  sd  A.  a  commission 

at  the  rate  of  [1]  p.c.  on  the  nominal  capital  of  the  coy,  viz.,  £ , 

but  in  the  event  of  such  resolution  as  afsd  being  passed,  the  sd  A. 
shall  not  be  entld  to  any  remuneration  in  respect  of  the  premises. 
[Such  commission  shall  be  payable  exclusively  out  of  the  premiums 
received  under  the  sd  prospectus.] 

In  WITNESS,  &c. 


Form  3.      Agreement  for  Sale  of  Concession  to  Promoter,  who  is  to 
'  form  CoMP.ANY. 

Parties.  Parties:    A.,  1;  and  B.,  2. 

Sale.  1.  The  sd  A.  shall  sell,  and  the  sd  B.  shall  purchase,  the  concession 

specified  in  the  schedule  hereto,  and  the  full  benefit  thereof,  at  the 

price  of  50, 000 Z.,  whereof  £ shall  forthwith  be  pd  to  the  sd  A. 

by  way  of  deposit. 
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2.  If  before  the  day  of [the  time  for  completion]  tlie  sd      Form  3. 

B    shall  have  resold  the  sd  concession  to  a  coy  duly  formed  under  the  q^^^^^  ^o  pay 

Cos  Act    1908,  for  the  purpose,  inter  alia,  of  acqidring  and  carrying  iu  shares. 

out  the  sd  concession,  and  witli  a  nominal  capital  of  200,000?.,  divided 

into  20  000  shares  of  lOZ.  each,  [and  with  a  working  capital  of  £ 

at  the  least,]  and  bound  by  agreement  with  the  sd  B.  to  purchase  from 

him  the  sd  concession,  the  sd  B.  shall  have  the  option  of  satisfying 

any  part  of  the  balance  of  the  purchase-money  not  exceeding  40,000?. 

by  procuring  the  allotment  or  transfer  to  the  sd  A.  of  fully  pd-up 

shares  in  such  coy  to  bo  treated  as  of  par  value. 

.3    The  sd  A.  shall  show  a  good  title  to  the  sd  concession  in  himself  Title, 
or  some  other  person  willing  and  bound  to  convey  by  his  direction 
and  shall  prove  that  the  concession  is  valid  and  in  full  force,  and  shall 
duly  transfer  the  same  to  the  sd  B.  or  his  nominee  at  or  before  the 
time  for  completion  hnfter  fixed.  p.^„i^h„„ 

4  The  purchase  shall  be  completed  on  the day  of next,  at  Completion. 

or  at  such  other  place  in  the  City  of  London  as  the  sd  B.  shall 

fix,  'and  thereupon  the  purcliaso-money  shall  be  pd  or  satisfied  as 

hnbefore  provided.  t>^v>«^+ «* 

5  The  sd  B.  shall  before  tlie  time  hnbefore  fixed  for  completion  Rep^ortof 
appoint  some  competent  agent  in to  examine  and  report  on  the 

title  to  the  sd  concession,  and  to  certify  the  transfer  thereof,  and  a 
telegram  from  such  agent  stating  tliat  the  title  is  satisfactory  and  that 
the  transfer  is  complete  sliall  bo  sufficient  evidence  of  tlie  facte. 

6  The  sd  B    may  at  any  time  before  the day  of next,  by  ReBcission. 

notice  in  writing  to  tho  sd  A.,  anuul  the  sale,  and  if  the  said  purchase- 
money  shall  not  be  pd  or  satisfied  at  the  time  and  in  manner  af  sd,tlien 

and  in  such  case  the  sd  A.  may  at  any  time  afterwards  by  notice  in 

writing  to  the  sd  B.  annul  the  sale.  ^    .  ■,       ^f 

7  If  the  sale  is  annulled  under  clause  G  hereof,  the  deposit  shall  be  Forfeiture 
forfeited  to  the  sd  A.,  and  neither  party  shall  have  any  claim  against 

the  other  for  expenses,  damages,  or  otherwise. 
In  witness,  &c. 

[The  Schedule  containing  particulars  of  concession.] 

Not  uncommonly  an  agreement  as  above  is  made  without  any  provision  tor 
a  deposit,  so  that  practically  it  imposes  no  liability  on  the  purchaser,  but  in 
that  case  B.  (see  Clause  6  above)  ought  not  to  have  power  to  annul  the  sale 

The  promoter,  having  secured  the  agreement,  forms  his  company,  and  enters 
into  an  agreement  with  the  company  for  the  sale  of  the  concession  at  an 
tuivance  in  price.  There  is  no  objection  to  such  an  arrangement,  provided  that 
due  disclosure  is  made  to  the  company.  But  if  the  company  is  inviting  the 
public  to  subscribe  for  its  shares,  great  care  must  be  taken  in  framing  the 
prospectus.  Jtoss  v.  Estates  Investment  Co.,  3  Ch.  682,  689;  Capel  v.  S.ms, 
36  W.  E.  689;  Companies  Act,  1908,  s.  81. 
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Form  4.      Agreement  to  contribute  to  a  Preliminary  Expenses  Fund. 


Parties.. 


KecitalB. 


Fnnd. 
Application. 


Committee. 


Proceedings. 


Calls. 


Defaults. 


AN  AGEEEMT  made  the day  of  ,  between  A.,  of 

(hnfter  called  "the  tree  "),  of  the  one  part,  and  B.,  of ,  and  the 

several  other  persons  who  shall  sign  their  names  and  affix  their  seals 
hereto  (hnfter  called  "the  subscribers  "),  of  the  other  part:  Whereas 
it  is  proposed  very  shortly  to  register  under  the  Cos  (Consolidation) 

Act,  1908,  a  coy  to  be  called  "  the Coy,  Limtd  "  (hnfter  referred 

to  as  "  the  coy  "),  with  a  mcmdm  and  arts  of  asson  "which  have  already 
been  prepared  and  approved  by  the  parties  hereto:  And  whereas  it 
is  desired  to  provide  a  fund  in  the  manner  and  for  tlie  purposes  hnfter 
set  forth. 

Now  therefore  each  of  the  subscribers  hby  agrees  with  the  sd  A . , 
as  tree  for  the  subscribers,  as  follows  :^ — 

1.  A  fund  shall  bo  established  to  consist  of  the  contributions  of  the 
subscribers  jiursuant  to  this  ugreemt. 

2.  The  funds  shall  be  placed  in  the  hands  of  the  tree  and  he  shall 
apply  the  same  under  the  direction  of  the  committee  in  paying  the 
costs  of  obtaining  the  engineer's  report,  which  is  to  be  set  out  in  the 
prospectus  of  the  coy,  and  in  paying  the  expenses  of  the  experiments 
referred  to  in  the  schedule  hereto,  and  in  paying  the  general  expenses 
of  forming  and  jjromoting  the  coy,  and  any  other  expenses  which  the 
sd  tree,  with  the  sanction  of  the  committee,  shall  think  it  expedient  to 
pay. 

.'3.  There  shall  bo  a  committee  of  subscribers  for  the  purpose  of  this 
agreemt,  and  the  first  members  of  such  committee  shall  be  C,  D., 
and  E. 

4.  The  committee  may  fill  up  any  vacancy  in  their  body  which 
shall  arise  from  death,  resignation,  or  otherwise,  and  the  members 
for  the  time  being  of  the  committee  may  act  notmthstanding  any 
vacancies  in  their  body.  The  decision  of  the  majority  of  the  members 
of  the  committee  for  the  time  being  shall  be  regarded  as  the  decision 
of  the  committee. 

5.  The  tree  may  from  time  to  time,  \\-ith  the  sanction  of  the  com- 
mittee, make  such  calls  on  the  subscribers  as  he  shall  think  fit;  but 
every  such  call  shall  be  made  on  the  subscribers  pari  passu,  and  three 
days'  notice  at  least  of  every  such  call  shall  be  given  to  the  sub- 
scribers, and  no  subscriber  shall  be  liable  to  pay  in  the  aggregate 
more  than  loOZ.  under  this  agreemt. 

6.  If  any  subscriber  makes  default  in  payment  of  a  call  miade  on 
him  hereunder,  he  shall  pay  interest  at  the  rate  of  10  p.c.  on  the 
amount  in  arrear  until  actual  payment;  and  if  the  default  continues 
for  more  than  7  days,  the  tree  may  draw  a  bill  of  exchange  on  the 
defaulting  subscriber  for  the  amount,  and  may  authorize  any  persons 
to  accept  the  sums  on  behalf  of  such  defaulting  subscriber,  and  such 
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acceptance  shall  be  effective,  and  such  bill  of  exchange  may  be  made      Form  4. 
payable  on  demand.  


7.  The  tree  and  the  committee  are  to  subscribe  the  memdm  of  asson  Founders' 
of  the  coy  for  the  whole  of  the  founders'  shares  in  the  coy's  capital,  ^^*''®^- 
and  are  in  due  course  to  distribute  the  same  amongst  the  subscribers 
rateably  in  proportion  to  their  contributions  hereunder. 

8.  Any  notice  for  the  purposes  hereof  may  be  given  to  any  sub-  Notice  of 
scriber  by  sending  the  same  through  the  post,  addressed  to  such  ^^^"°^- 
subscriber  at  his  address  below  mentd;  and  any  notice  so  sent  shall 

be  deemed  to  be  served  at  the  expiration  of  two  days  after  it  is  posted. 

9.  If  any  subscriber  makes  default  in  payment  of  any  call  made  Forfeiture. 
pursuant  hto,  the  tree  may,  with  the  sanction  of  the  committee,  declare 

the  interest  of  such  subscriber  under  this  agreemt  to  be  forfeited;  and 
thereupon  such  subscriber  shall  cease  to  have  any  rights  under  this 
agreemt,  and  any  contribution  pd  b}'  him  shall  be  considered  forfeited 
for  the  benefit  of  the  other  subscribers  hto. 

10.  The  majority  of  the  subscribers  hto  may,  at  any  time,  by  New  trusteew. 
\vi-iting  under  their  hands,  remove  the  tree  for  the  time  being  hereof 

and  appoint  another  tree  or  trees  in  his  place;  and  they  may  also 
appoint  a  new  tree  or  trees  to  fill  up  any  vacancies  in  the  trusteeship 
howsoever  caused. 

As  WITNESS  the  hands  and  seals  of  the  parties  hto. 
Signed,  sealed,  and    ( 
delivered  by,  &c.     ) 

Instead  of  forming  an  as:*ociatiou  as  above,  it   is  more  usual  to  register  a 
jtromoting  syndicate.     See  infra,  p.   158. 


Syndic.vti;  Agreement  jor  Prucn.vsK  and  Re-.saleo/  Mines.        Form  5. 

Heads  of  Agreement. 

1 .  A  syndicate  is  hby  established  for  the  purpose  of  acquiring  the  Syndicate 
mines  situate  at ,  and  known  as  the mines,  and  of  disposing 

of  the  same  at  a  profit.     The  capital  of  the  syndicate  shall  be  £ ,  Capital. 

and  shall  be  considered  to  be  divided  into shares  of  £ each. 

The  holders  for  the  time  being  of  the  shares  shall  be  members  of  the  Members, 
syndicate.     Each  of  the  subscribers  is  to  be  entld  to  the  number  of 
shares  set  opposite  his  signature.    The  shares  are  to  be  transferable, 
but  not  divisible.     A  transfer  must  be  registered. 

2.  In  entering  into  the  contract  dated  ■ for  the  acquisition  of  Preliminary 

tlie  sd  mines,  A.,  one  of  the  subscribers  hto,  shall  be  deemed  to  have  contract, 
been  acting  on  behalf  of  the  syndicate,  and  the  syndicate  shall  forth- 
with repay  him  the  deposit,  and  shall  indemnify  him  against  his 
liabilities  under  the  contract. 

3.  A.  and  B.  shall  be  managers  of  the  syndicate.  Managers. 
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Form  5. 

CaUs. 


Application 
of  fundw. 

Conduct  of 
business. 


Express 
powers  of 
managers. 


Meetings. 


Division  of 

proceeds. 


NoticcB. 


4.  £ por  share  shall  be  pd  to  the  managers  forthwith,  and  they 

may  from  time  to  time  make  calls  on  the  members  in  })roportion  to 
their  shares,  but  no  member  is  to  be  liable  to  pay  more  than  the 
amount  of  his  shares. 

5.  All  moneys  pd  to  the  managers  in  respect  of  calls  or  otherwise 
shall  be  applied  for  the  purposes  of  the  syndicate. 

6.  The  managers  shall  have  the  entire  control  of  the  affairs  of  the 
syndicate,  and  may  conduct  the  same  in  such  manner  as  tliey  think 
best. 

7.  It  is  expressly  declared  that  the  managers,  if  they  think  fit, 
(a)  may  sell  the  mines  to  a  person,  or  firm,  or  coy;  (b)  may  form  and 
float,  or  procure  the  formation  and  floating  of  a  coy  to  purchase  the 
mines;  (c)  may  fix  the  price  and  agree  to  accept  any  pt  of  it  in 
fully  pd-up  shares,  debentures,  or  otherwise;  (d)  may  keep  the  mines 
going  until  disposed  of. 

8.  The  managers  may  convene  meetings  of  the  syndicate  to  deli- 
berate and  decide  on  any  of  the  affairs  of  the  syndicate:  every  share 
to  confer  one  vote:  majority  to  decide;  votes  may  be  given  in  person 
or  by  proxy.     Three  days'  notice  of  each  meeting  to  be  given. 

9.  The  conson  for  sale  or  disposition  of  the  mines  shall  be  applied, 
first,  in  paying  all  debts  and  liabilities  of  the  syndicate:  secondly, 
in  repaying  any  capital  contributed  by  the  members  in  re.spect  of  their 
shares:  thirdly,  the  surplus  shall  be  divided  amongst  tlie  members  in 
proportion  to  their  shares.  And  for  the  purposes  of  this  clause  the 
managers  may  convert  into  money  any  shares,  debentures,  or  other 
specific  assets,  and  may  divide  any  such  assets  in  specie,  and  make 
such  other  arrangements  for  adjusting  the  rights  of  the  members  as 
they  think  fit. 

10.  Notices  to  each  subscriber  may  be  given  by  post,  addressed  to 
him  at  his  address  below  mentd.  Notice  so  given  to  be  deemed  served 
twelve  hours  after  posting. 

Dated  the day  of . 


Syndicates. 

Syndicates  are  sometimes  formed  under  an  agreement  as  above,  but  the 
agreement  constitutes  a  partnership,  and  the  members  are  therefore  individually 
responsible  for  what  the  managers  do,  without  any  real  limit  of  liability;  and 
if  the  number  of  members,  by  oversight  or  otherwise,  exceeds  twenty,  the 
syndicate  becomes  an  illegal  association.  These  objections  to  a  syndicate 
agreement  now  very  commonly  induce  the  formation  of  an  incorporated 
syndicate. 

The  following  are  a  few  examples  of  the  cases  in  whicli  syndicates  are 
commonly  formed:  — 

1.  A.  has  a  patent  for  an  invention,  but  no  capital.  Tlic  utility  of  the 
invention  is  fairly  obvious;  but  it  requires  to  be  more  thoroughly 
tested,  and  expense  must  be  incurred  in  so  testing  it,  and  also  in 
obtaining  foreign  patents,  and  perhaps  in  floating  a  company  to 
purchase  the  patent  rights.     B.,  C.  and  D.  agree  to  form  a  syndicate 
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which  shall  find  the  requisite  funda.     The  patent  rights  are  made  over       Form  5. 

to  the  syndicate,  on  the  footing  that  A.  shall  have,  say,  one-third  of   

the  shares  in  the  syndicate  free,  and  that  the  other  subscribers  shall 
pay  up  their  shares  in  cash.  The  capital  of  the  syndicate  is  fixed 
accordingly,  say  at  3,000Z.  in  1001.  shares.  The  invention  is  tested, 
and,  if  found  satisfactory,  foreign  patents  are  obtained,  and  the  public 
company  is  formed  and  floated.  The  patents  are  re-sold  to  the  public 
company  at  a  profit,  and  the  net  proceeds  of  sale  are  divided  rate- 
ably  amonst  the  members  of  the  syndicate,  which  is  then  dissolved. 

2.  C.  has  obtained  in  America  or  in  one  of  the  Colonies  an  option  or  contract 

to  purciiase  some  mining  property.  Money  is  wanted  to  send  out  an 
independent  expert,  and  perhaps  to  work  the  property  to  a  limited 
extent,  and  thus  prove  its  capabilities.  C.  places  his  option  or  con- 
tract and  knowledge  at  the  disposal  of  the  syndicate  in  consideration 
of  shares  in  the  syndicate.  Tlie  syndicate  then  obtains  the  necessary 
reports,  works  the  property  more  or  less,  and  re-sells  it  at  a  profit, 
either  to  some  company  formed  for  the  purpose  of  acquiring  it  or  to 
anyone  who  is  willing  to  buy  it  on  satisfactory  terms. 

3.  A.    has  a   going   business   which   requires   immediate  financial   assistance. 

For  certain  reasons  it  is  not  practicable  to  convert  the  business  at  once 
into  a  company,  and  go  to  the  public,  and  accordingly  a  syndicate  is 
formed  to  find  the  requisite  funds  in  consideration  of  a  share  in  the 
business  and  the  power  to  dispose  of  it.  The  syndicate  takes  over 
the  business,  sets  the  concern  on  its  legs,  and  then,  on  a  favourable 
opportunity,  disposes  of  it  on  the  best  terms  obtainable. 

4.  The  prospects  of  some  company  are  likely  to  be  damaged  by  hostile  attacks 

and  fictitious  sales  of  its  shares.  A.,  B.,  and  C,  and  others  who  are 
interested  in  the  company  and  desire  to  resist  these  attacks,  form  a 
syndicate  to  buy  up  all  shares  offered  for  sale  and  to  hold  the  same 
for  a  limited  period,  and  then  rc-scll  on  the  best  terms  obtainable. 

5.  Some  mercantile  commodity   is   likely  to   rise  in   value.     A  syndicate   is 

formed  to  acquire  and  liold  a  large  stock  of  it  and  to  re-sell  when  the 
rise  has  taken  place. 

€.  A  company  is  about  to  be  brought  out,  but  considerable  preliminary  ex- 
penses will  have  to  be  incurred  in  advertising,  legal  charges,  fees  to 
brokers,  solicitors,  and  otherwise.  A  syndicate  is  formed  to  find  the 
requisite  funds,  the  vendor  agreeing  to  repay  them  with  a  bonus  out 
of  the  purchase  consideration  which  lie  is  to  obtain  from  the  company. 
The  company  is  tlien  floated,  and  in  due  course  the  vendor  pays  off 
the  syndicate's  advance  and  bonus. 

7.  It  is  desired  by  certain  parties  to  apply  to  some  government  authority 
for  a  concession,  charter,  or  other  special  privilege.  In  order  to 
obtain  this  expense  must  be  incurred,  and  the  requisite  funds  can  only 
be  found  by  co-operation.  Accordingly  A.,  B.,  and  C.  and  others 
form  a  syndicate. 

In  order  to  form  an  incorporated  syndicate  it  is  necessary  to  prepare  a  suit- 
able memorandum  and  short  articles  of  association.     The  name  of  the  company 

not  uncommonly  includes  the  word  "  syndicate,"   e.g.,  The  Syndicate, 

Limited.  The  objects  must  be  made  wide  enough  to  cover  what  is  wanted,  and 
usuallv  it  is  considered  expedient  to  express  them  in  terms  so  general  as  not  to 
disclose  the  particular  scheme  the  parties  have  in  view;  e.g.,  if  the  real  objecfc 
'  is  to  acquire  a  particular  concession  for  which  A.  has  been  negotiating,  the 
objects  will  be  to  acquire  any  concessions,  and  to  work  and  dispose  of  them,  and 
to  form  any  company,  and  to  raise  money,  &c.     See  Form.  178.     The  capital 
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win  be  fixed  at  sueii  u  figure  as  may  suflSce  to  cover  the  probable  outlay.  The 
articles  of  association  will  probably  adojjt  Table  A.  with  modifications.  See 
Form  252.  The  syndicate  is  usually  registered  aa  a  puivatk  co.mi*anv  under 
sect.  121  of  the  Act.  See  infra,  p.  910.  In  duo  course  the  syndicate  will  enter 
into  an  agreement  with  A.  to  acquire  the  benefit  of  his  negotiations  and  services 
in  consideration  of  some  paid-up  shares,  say  one-third  of  the  capital.  The  rebt 
of  the  capital  of  the  syndicate  will  then  bo  subscribed,  and  steps  will  be  taken 
to  obtain  the  concern.  When  the  concession  has  been  acquired,  it  will  be  sold 
to  a  company  promoted  by  the  syndicate,  and  the  proceeds  will  be  distributed 
and  tiie  syndicate  dissolved. 

There  is  great  advantage  in  an  incorporated  syndicate,  for  it  is  a  separate 
entity  recognized  by  the  law  and  not  a  mere  {)artnership,  and  accordingly  in  all 
contracts  its  corporate  name  is  used,  the  members  enjoy  limited  liability,  and 
the  directors  or  managers  are  not  the  agents  of  the  members  individually  but  of 
the  body  corporate,  which  is  the  promoter,  and  is  responsible  for  the  acts  and 
omissions  of  the  directors.  Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate,  (1899) 
2  Ch.  392,  423. 

Besides,  it  is  often  found  that  capitalists  and  others  who  would  not  care  to 
become  members  of  an  unincori)orat<.'d  syndicate  are  ready  enough  to  join  an 
incorporated  syndicate  in  their  own  names  or  through  nominees. 

As  to  syndicates  limited  by  guarantee,  see  infra,  Chap.  X. 

The  doubts  as  to  the  status  and  regularity  of  incorporated  syndicates  con- 
sisting of  a  very  few  substantial  persons,  which  were  caused  by  a  decision  of 
the  Court  of  Appeal,  were  completely  dispelled  by  the  reversal  of  that  decision 
in  the  House  of  Lords.  Salomon  v.  Salomon  (f  Co.,  (1897)  A.  C.  22.  See 
Chap.  X.  And  now  a  privat<>  company  may  consist  of  any  two  or  more  persons. 
See  p.  911,  infra. 
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Agreement  hij  Shakkiiolders  io  Pool  their  Sharrs  and  have 
ihcm  Sold  by  Trustees. 

AN  AGREEMT  made,  Ac,  between  A.  B.,  of ,  and  the  several 

other  persons  named  in  the  first  schedule  hto,  of  tJie  first  or  one  part, 

and  The Trust  Coy,  Limtd  (hnftor  called  "  the  trustees  "  i,  of  the 

second  or  other  part:  Wjiekk.vs  the  .several  persons  named  in  the  first 
schedule  hto  arc  collectively  entitled  to  20,000  fully  pd-up  shares  of 

lOZ.  each  in  the  capital  of  The  Coy,  Limtd  (numbei-ed  to 

inclusive),  and  the  number  held  by  each  of  them  is  set  opposite 


his  name  in  the  fourth  column  of  the  sd  schedule:  And  whereas  the 
sd  several  persons  have  lately  transferred  tlieir  respective  shares 
afsd  into  the  names  of  divers  other  persons  as  nominees  of  the 
trustees:  Now  these  presents  witness  and  declare  that  it  is  hby 
agreed  as  follows:  — 

1.  The  sd  shares  (Imfter  called  "the  pooled  shares";  and  the 
proceeds  of  sales  thereof,  and  ail  income  therefrom,  shall  constitute  a 
joint  stock  fund  (hnfter  called  "  the  pool "),  to  be  dealt  with  as  hnfter 
provided. 

2.  The  pool  shall  be  deemed  to  be  divided  into  ■  shares,  and 

each  of  the  parties  hto  of  the  first  part  shall  be  entld  to  the  number  of 
shares  in  the  pool,  set  opposite  his  name  in  the  fifth  column  of  the 
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schedule  hto — that  is  to  say,  at  the  rate  of  one  share  in  the  pool  for      Form  6. 
each  ten  of  the  pooled  shares  to  which  he  is  entld  as  afsd.  

3.  The  trustees  shall  hold  the  pooled  shares  upon  trust  to  sell  th(  Sale, 
same  as  and  when  they,  in  their  absolute  discretion,  think  fit,  and 
upon  such  terms  and  in  such  maimer  as  they  in  their  absolute  discre- 
tion may  consider  expedient,  with  full  power  to  pay  commissions  to 
any  persons  for  placing,  or  assisting  to  place,  any  of  the  sd  shares; 
and  to  give  to  any  person  who  shall  buy  or  place  any  of  the  sd 
shares  the  call  of  further  of  the  sd  sliares  for  a  limited  period  and  at 

a  specified  price,  and  the  trustees  sliall  receive  any  dividends  payable 
in  respect  of  such  of  the  sd  shares  a.s  shall  for  the  time  being  remain 
unsold. 

Soraetiraed  a  minimum  price  is  apecitied,  and  very  couiiuouiy  a  scale  is  given 

providing  that  the  first  1,000  shall  not  bo  sold  for  less  than per  share,  the 

second  1,000  at  not  leas  than per  share,  and  so  on. 

It  is  not  safe  to  empower  the  managers  to  buy  shares  in  the  company,  lest  it 
should  be  found  as  a  fact  that  the  object  of  the  scheme  was  unduly  to  raises' 
the  price  of  the  shares,  see  supra,  p.  150. 

4.  Tiie   trustees  shall  apply  all  moucys  received  by  them  under  Distribution 
those  presents  in  or  towards  paying  all  costs,  charges,  and  expenses  *^'^  ''*'**^- 
incurred  by  thoin  in  relation  to  the  trusts  hereof,  and  shall  from  time 

to  time,  a.s  and  whenever  the  surplus  in  hand  is  sufficient  to  pay  a 

dividend  of  at  least  £ ,  apply  such  surplus  in  paying  to  the  holders 

of  sliares  in  the  pool  a  rateable  dividend. 

5.  The  shares  in  the  j)ooi  shall  be  numbered to  —  inclusive,  CertiriiMte-s. 

and  each  holder  of  any  share  in  the  pool  shall  be  entld  to  a  certificate 

of  title  to  his  share  or  shares  therein,  framed  in  accordance  wiiJi  the 
form  set  forth  in  tiie  second  sclio<lulo  hto.  Such  certificate  shall  bo 
under  the  seal  of  the  trust. 

G.   The  trustees  shall  keep  at  tiieir  rei^isii'ied  oliicea  register  of  the  Register. 
-hares  in  the  j)Ool,  and  the  registered  holder  of  sliai-es  in  the  pool  shall 
1)6  at  liberty  at  all  reasonable  times  to  inspect  the  sd  register. 

7.  Every  holder  of  a  share  in  the  pool  may  transfer  the  same  by  Transfer, 
instrument  in   writing  in  the  usual  common  form,  which  shall  be 
signed  both  by  the  transferor  and  by  the  ti-ansferee.    Until  the  regis- 
tration of  the  transfer  the  transferor  shall  be  deemed  to  remain  the 
holder  of  the  share.     The  in.strument  of  transfer  must  be  delivered  to 

the  trustees,  accompanied  by  the  certificate  relating  to  the  shares 
comprised  therein,  and  such  other  evidence  as  the  trustees  may 
require  to  prove  the  title  of  the  transferor;  and  the  trustees  may 
charge  a  fee  of  2s.  ^d.  for  each  transfer  registered. 

It  is  not  usual  to  make  shares  in  a  pool  transferable. 

8.  The  registered  holder  of  any  share  in  the  pool  shall  be  recog-  Equities  dis- 
nized  and  treated  as  the  absolute  owner  thof,  and  in  the  case  of  the  ^^^''^''^^l. 

p.  M 
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tion. 
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death  of  any  one  or  two  or  more  joint  registered  holders,  the  coy  will 
only  recognize  the  survivor  or  survivors  as  the  absolute  owner  or 
owners  thof,  and  the  receipt  of  any  such  person  or  persons  so  recog- 
nized as  absolute  owner  or  owners  afsd  in  respect  of  any  moneys 
payable  by  the  trees  in  respect  of  such  share  shall  be  a  good  dis- 
charge to  the  trees,  notwithstanding  any  notice,  express  or  otherwise, 
ihey  may  have  as  to  claims  under  any  trust  or  otherwise. 

9.  All  dividends  on  shares  in  the  pool  may  be  paid  by  cheque  .sent 
ihrouo-h  the  post  to  the  registered  address  of  the  holder,  or  in  case  of 
ioint  holders,  to  the  registered  address  of  that  one  of  thera  who  is  first 
named  on  the  register  in  respect  of  such  shares. 

10.  The  pool  shall  be  closed  at  the  expiration  of  one  year  from  the 
date  hereof,  but  the  holders  of  two-thirds  of  the  shares  in  the  pool 
may  at  any  time  previously,  by  notice  in  writing  to  the  frees,  dose  the 
pool,  and  the  same  shall  be  closed  accordingly. 

11.  When  the  pool  is  closed  as  afsd,  such  of  the  pooled  shares  as 
have  not  been  sold,  and  also  any  cash  in  the  hands  of  the  trees  and 
available  for  distribution,  shall  be  distributed  among  the  holders  of 
shares  in  the  pool  as  nearly  as  may  be  rateably  in  proportion  t^)  the 
.shares  in  the  pool  held  by  them  resply. 

12.  Before  making  any  such  final  distribution  as  afsd  the  trees  may 
require  all  or  any  of  the  certificates  afsd  relating  to  shares  in  the 
pool  to  be  given  up  <o  be  cancelled,  and  the  same  shall  be  given  up 
accordingly. 

13.  The  trees  guarantee  that  their  nominees  afsd  shall  duly  liold 
and  dispose  of  the  sd  20,000  shares  in  accordance  "with  these  presents. 

14.  The  trees  shall  be  entitled  as  remuneration  for  their  trouble 
in  executing  the  trusts  hereof  to  be  remunerated  at  the  rate  of  the 
.sum  of  £ per  annum. 

15.  The  trees  shall  be  indemnified  out  of  the  trust  premise.s  against 
all  expenses  and  liabilities  incurred  in  relation  hto,  and  they  shall 
have  a  lien  for  such  indemnity  on  the  pooled  shares  and  all  moneys 
arising  therefrom. 

16.  The  holders  of  three-fourths  of  the  shares  in  the  pool  may,  by 
writing  under  their  hands,  assent  to  any  modifications  of  the  rights 
hby  conferred  on  the  holders  of  shares  in  the  pool,  and  such  assent 
shall  be  binding  on  all  the  holders  of  shares  in  the  pool,  and  they 
shall  all  be  bound  to  give  effect  thereto. 

17.  A  notice  under  these  presents  may  be  served  by  the  trees  upon 
an}'  registered  holder  of  any  share  in  the  pool,  either  personally  or 
by  sending  it  through  the  post  in  a  registered  prepaid  envelope  or 
wrapper  to  his  or  her  registered  place  of  address,  and  any  notice  so 
.served  by  post  shall  be  deemed  to  be  served  at  the  expiration  of 
forty -eight  hours  after  it  is  posted. 
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First  Schedule.  Form  6. 

[In  five  columns— (1)  names,  (2)  addresses,  (3)  descriptions, 
(4^  particulars  of  pooled  shares,  (5)  particulars  of  shares  in  pool.] 

The  Second  Schedule. 
[Form  of  Certificate.'] 

Ii  is  not  at  all  uncommon  to  establish  a  pool  so  that  a  number  of  shareholders 
may  benefit  pari  passu. 

Sometimes  a  pool  is  established  where  a  number  of  underwriters  have  been 
ntuck  with  large  blocks  of  shares,  and  wish  to  dispose  of  their  shares  gradually, 
so  as  not  to  run  the  prices  down  by  overloadlntj  the  market.  In  such  cases, 
the  members  of  the  pool  are  generally  prohibited  from  transferring.  In  other 
cases,  the  object  of  the  pool  is  to  create  a  voting  trust  which  will  be  worked 
for  the  benefit  and  protection  of  the  members  of  the  pool. 

At  other  times  a  pool  is  established  for  the  purpose  of  splitting  up  a  series  of 
founders'  shares  into  fractions,  e.fj.,  100  founders'  shares  may  be  represented 
by,  say,  10,000  .shares  in  the  pool.  Sometimes  the  term  "  trust  "  or  "  syndicate  " 
can  be  used  instead  of  "  pool." 

It  is  not  safe  to  provide  for  the  purchase  of  shares  for  the  benefit  of  the 
pool,  for  if  the  pool  by  purchasing  runs  up  the  price,  there  will  be  danger  of 
tlio  association  being  hold  t«  be  a  conspiracy.     See  mipra,  p.  134. 


l'()oLjN(.  A(;Ki.t:ME.\T  with  J'kommon  for  TjtANSFJiR  01'"  Shares.      Form  7. 

AN  AGREEMT  made,  &c.,  between  A.  B.,  of Chnfter  called  ^^^other 

pnolmg 
■  the  trustee  "),  of  the  one  pt,  and  the  several  other  persons  who  shall  aj^reement. 

tsubscribe  tlicir  names  hto,  of  the  other  or  second  pt.     [Recitals,  see 

Form  6.] 

1 .  The  sd  shares  (hnftr  called  "  the  pooled  shares  "),  &c.  [FormG.]  Pool. 

2.  The  pool  shall  be  deemed  to  be  divided  into  as  many  shares  as  Shares  in 
the  pooled  shares,  and  each  of  the  parties  hto  shall  be  entid  to  the  P'" 
-aiiio  number  of  shares  in  the  pool  as  the  number  of  shares  set  oppo- 

<i\e  his  .•signature  hto. 

.'5.   The  tree  shall  hold,  &c.     [Form  6.] 

4.  It  shall  rest  with  the  tree  to  determine  which  of  the  pooled  Transfers. 
.shares  shall  on  each  occasion  be  sold  or  dealt  with,  and  for  the  purpose 
of  «2;iving'  effect  to  any  sale  or  disposition  of  any  of  the  pooled  shares, 
the  registered  holders  of  the  pooled  shares  shall  resply,  upon  the 
request  of  the  tree,  sign  all  transfers  thof  Avhich  the  tree  shall  require, 
and  if  any  holder  makes  default  in  complying  with  any  .such  request, 
the  tree  may  sign  any  such  transfer  for  the  defaulting  shareholder, 
•  nd  the  tree's  certificate  in  writing  that  the  member  has  made  such 
lefault  shall,  as  regards  any  purchaser  or  transferee  and  the  coy,  be 
conclusive. 

'5  et  seq.  on  lines  of  For^n  6.] 


M  2 


3f>5 


PEGS  PECTUS  E8. 


CHAPTER  III. 


INTRODUCTORY  NOTES. 


WiiEiiE  it  is  intended  to  appeal  to  the  public  for  the  capital  required  When  pro-^ 
to  work  a  company,  the  usual  course  is  to  issue  a  prospectus  inviting  «j;';^J;-  " 
applications  for  shares  or  debentures  or  both.  Prior  to  1862  a 
prospectus  was  almost  always  issued  before  the  formation  of  a 
company;  but  after  the  Act  of  1862,  which  rendered  the  formation 
of  a  company  such  a  simple  and  inexpensive  matter,  it  became  the 
general  practice  to  issue  the  prospectus  after  the  formation  (i.e., 
the  registration;  of  the  company.  And  this  practice  it  is  desirable 
to  continue,  since  it  prevents  many  disputes  and  difficulties  which 
used  to  arise  under  the  old  practice,  and  are  not  less  likely  to  occur 
under  the  Companies  Act,  1908,  although  that  Act  distinctly  con- 
templates (sect.  80)  a  prospectus  in  relation  to  any  intended  company. 

In  most  cases  the  prospectus  of  a  new  company  is  prepared  by  or  How  prepared 
under  the  direction  of  the  promoters  before  the  company  is  formed,  ^'^^J^  " 
and  after  its  formation  the  prospectus  is  submitted  to  the  directors  of 
the  company,  who  pass  a  resolution  approving  of  it,  with  or  without 
modification,  and  directing  it  to  be  filed  and  issued.  The  mode  in 
which  the  prospectus  is  brought  to  the  notice  of  the  public  varies 
considerably.  In  some  cases  the  parties  rely  almost  entirely  on  the 
circulation,  by  post  or  otherwise,  of  printed  copies  of  the  prospectus; 
but  generally  the  document,  or  an  abridgment  thereof  (infra,  p.  175), 
i.s  advertised  in  the  newspapers. 

The  preparation  of  a  prospectus  requires  both  skiU  and  judgment,  I^Jl^Jl/^^J^f'^ 
and  involves  great  responsibility;   for  not  only  does  the  success  of  .j^^iiity 
the  company's  appeal  to  the  public  depend  to  a  considerable  extent  involved. 
on  the  attractiveness  of  the  document,  but  if  it  is  improperly  framed, 
either  by  putting  in  what  is  incorrect  or  misleading  or  omitting 
what   ought  to  be  disclosed,  the   company,  its  directors  and  pro- 
moters, may  be  exposed  to  actions  by  any  number  of  persons  who 
have  sub.scribed  for  shares  on  the  faith  of  the  prospectus,  and  to 
other  liabilities  of  the  most  harassing  and  serious  character. 

As  already  mentioned,  the  prospectus  is  usually  prepared  by  or  Practice, 
under  the  direction  of  the  promoters,  and  with  the  privity  of  the 
directors. 
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Very  commonly,  legal  advice  as  well  is  taken  on  the  draft;  for 
ignorance  of  law  in  general  and  of  the  requirements  of  the  Act  of 
1908  in  particular,  or  want  of  judgment  on  the  part  of  those  who 
issue  a  prospectus,  may  lead  to  the  most  disastrous  consequences. 
Bona  fides  and  honesty  are  indeed  absolutely  essential,  but  by  them- 
selves they  are  not  a  sufficient  protection.  A  person,  for  instance, 
may  be  fully  aware  that  he  is  bound  to  state  all  material  facts; 
but  from  his  position,  or  under  the  influence  of  sanguine  expecta- 
tions, he  may  be  unable  to  form  an  impartial  judgment  as  to  what 
facts  are  material.  He  may  know  well  enough  that  he  must  abstain 
from  misrepresentation,  and  yet  be  totally  unable  to  see  that  an 
ingeniously-framed  statement,  which  he  or  some  other  person  de- 
sires to  insert,  is  misleading.  He  may  believe  a  statement  to  be 
true,  but  be  forgetful  or  ignorant  of  the  danger  he  incurs  in  stating 
as  a  fact  that  which  he  only  knows  by  hearsay.  He  may  forget,  or 
misconstrue,  the  provisions  of  the  Act  of  1908  with  reference  to 
prospectuses.  He  may  think  that  as  documents  are  offered  for 
inspection,  applicants  will  be  fixed  with  knowledge  of  their  con- 
tents, and  may  not  notice  in  the  prospectus  a  misrepresentation  as 
to  their  terms  which  renders  the  offer  nugatory.  He  may  imagine 
that  this  or  that  is  only  a  small  matter,  and  may  be  surprised  a  few 
months  or  years  later  to  find  that  his  want  of  judgment  Jias  led  to 
his  being  made  a  defendant  in  seventy  or  eighty  actions.  All  those 
possibilities  make  the  assistance  of  a  trained  legal  mind  very 
desirable . 

The  memorandum  and  articles  of  association  and  any  preliminary 
contracts  are  generally  settled  at  the  same  time  as  the  prospectus, 
for  these  documents  are  commonly  framed  in  contemplation  of  the 
prospectus,  and  with  reference  to  what  it  is  desired  to  say  or  not  to 
say  therein.  The  prospectus  should  not  be  finally  settled  until  after 
the  formation  of  the  company. 

Iinpuitant  In  settling  a  prospectus  it  is  necessary  to  bear  in  mind — 

points  to  bt'  A      mi        -       1 

observed  in  A.  That  it  should  be  framed  so  as  to  comply  with  the  numerous 

settling  a  ^^n^  in  many  cases  onerous  requirements  of  the  Act  of 

proapectiis.  •      i      i 

1908,  particularly  sect.  81,  so  far  as  applicable. 

B.  That  the  prospectus  should  be  made  as  attractive  as  is  con- 

sistent with  truth,  and  should  not  be  open  (o  hostile 
criticism  on  the  ground  of  significant  omissions  therefrom, 
or  vague  statements  on  vital  points.  See  iTifra,  pp.  182, 
183. 

C.  That  it  should  be  framed  so  as  to  comply  with  the  general 

law,  apart  from  the  Act  of  1908,  and  so  as  not  to  give 
rise  to  any  charge  of  unfairness  or  deception.  See  infra, 
p.  183. 
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Provisions  of  the  Companies  (Consolidation)  Act,  1908. 
Particulars  to  be  disclosed. 

Seci.  81  oi'  the  Act  of  191)8  run8  thtui:  — 

81. — (1)   Every  prospectus  issued  by  or  on  behalf  of  a  company,  oi-  by  or  on    Specifif 
behalf  of  any  person  who  is  or  has  been  cnera^ed  or  interested  in  the  formation   i't;quirement8 
of  the  company,  must  state —  tieulars  of 

prospeftus. 
The  object  of  this  sectiou  is  to  compel  the  disclosure  iu  a  prospectus 
of  a  series  of  facts  which  the  Legislature  considers  it  material  to  have 
disclosed  to  persons  invited  to  become  subscribers — facts  which  are 
within  the  knowledge  of  tlroso  issuing  the  prospectus,  and  are  not 
within  the  knowledge  of  those  receiving  it. 

■"Prospectus,  un  delined  by  tlie  Act  (seul.  28.3j,  lueans  'any 
prospectus,  notice,  circular,  advertisement  or  other  invitation,  offer- 
ing to  the  public  for  subscription  or  purchase  any  shares  or  deben- 
tures [or  debenture  stock]  of  a  company." 

■  Issued  by  or  on  behalf  of  the  company."  The  words  "  or  iji 
relation  to  any  intended  company."  which  occur  in  sect.  9  (see  infra, 
p.  179),do  not  a^jpear  liere;  but  the  words  "  or  by  or  on  behalf  of  any 
person  who  is  or  has  been  engaged  or  interested  in  the  formation  of 
the  company  "  appear  to  be  wide  enough  to  cover  a  prospectus  issued 
by  the  promoters  before  the  registration  of  a  company — especially 
having  regard  to  the  words  of  sub-sect.  (4;:  "subject,  &c.,  this 
section  shall  apply  to  any  prospectus,  whether  issued  on  or  witJi 
reference  to  the  formation  of  a  company  or  subsequently." 

Sect.  245  makes  the  section  apply  to  every  existing  company  as  if  it 
had  been  registered  under  the  Act  of  1908. 

Contents  of  Memorandum. 

(a)  the  contents  of  the  nieuKjranduui  of  association,  witli  the  names,  de-   Setting  (jut 

pcriptions,  and  addresses  of  the  signatories,  and  the  number  of  shares  memorandum 
.subscribed  for  by  them  respectively;   and  the  number  of  founders  or 
mana-jement  or  deferred  shares,  if  any,  and  tlie  nature  and  extent  of 
the  interest  of  the  holders  in  the  proj)erty  and  profits  of  the  com- 
pany ;  and 

Everything  in  the  memorandum  except  the  signatures  of  the 
witnesses  is  to  be  set  out.  As  the  practice  is  to  sign  the  names  in  full 
the  whole  memorandum  is  practically  required  to  be  copied  into  the 
prospectvis.  There  seems  to  be  no  objection  to  the  method  now 
adopted  of  printing  the  contents  of  the  memorandum  in  the  fold  of 
tlie  prospectus,  and  referring  to  it  in  the  body  of  the  document.    See 


ItyS 


PROSPECTUSES. 


[Chap.  HI. 


sub-sects.    (7)  and   (8)  as  to  not  setting  out  the  meinorandum  in 
certain  cases. 

"Subscribed  for"  iiieau.s  .subscribed  for  in  tlie  meinorandum. 


Founders'  a 
mauau:emeii 
shan-'s. 


The  memorandum  ilbolf  usuaiJy  !>tatet5  ull  that  is  required  by  the 
section  as  to  the  founders',  management  and  deferred  sliares  (if  any), 
but  sometimes  those  shares  are  merely  mentioned  there  without  the 
nature  and  extent  of  the  interest  of  the  holders  in  the  property  and 
profits  of  the  company  being  specified,  and  in  such  case  these  par- 
ticulars must  be  added  in  the  prospectus. 

Sub-sect.  (5),  Avhilst  making  it  unnecessary  to  specify  in  a  pro- 
spectus issued  as  a  newspaper  advertisement  the  contents  of  the 
memorandum,  the  signatories  thereto  and  the  number  of  shares  sub- 
scribed for  by  them,  does  not  extend  the  provision  to  the  ])articular8 
as  to  the  founders'  or  management  shares. 


Arfiijles  u-s 
to  flirectors' 
qualificatiou 
and  remune- 
ration. 


(b)  Thn  number  of  shares,  if  any,  fixed  by  the  articles  of  a.ssociation  as 
the  qualification  of  a  director,  and  any  provision  in  the  articles  as 
to  the  remuneration  of  the  directors;  and 


"  Articles  of  association."  This  expression  must  mean  the 
articles  in  force  wlien  the  prospectus  is  issued,  including  any  altera- 
tions that  may  have  been  made  by  special  resolution.  The  section 
does  not  say  the  original  articles. 
Qualification.  There  is  no  obligation  to  insert  in  the  articles  any  qualification 
clause,  but  if  such  a  clause  be  inserted  and  provide  for  a  share  qualifi- 
cation, the  number  of  shares  must  be  stated  in  the  prospectus. 

A  director  may  be  qualified  by  holding  the  requisite  number  of 
.shares  jointly  with  another.  Glory  Paper  Mills,  Ex  parte  Dunster, 
(1894)  3  Ch.  473;  Grundy  v.  Briggs,  (1910)  1  Ch.  444.  For  directors 
to  accept  qualification  shares  from  a  promoter  on  the  terms  of  holding 
them  on  trust  for  him  is  misfeasance.  London  and  S:  W.  Canal  Co., 
(1911)  1  Ch.  346. 

A  debenture  or  debenture  stock  qualification  need  not  be  mentioned 
in  the  prospectus. 


Directors' 
names,  &c. 

Minimum 
subscriptiou. 

Application 
and  allotment 
moneys. 

Previous 
issues. 


(c)  the   names,   descriptions   and   addresses   of   the   directors   or   proposed 

directors;  and 

(d)  the  minimum  subscription  on  which  the  directors  may  proceed  to  allot- 

ment, and  the  amount  payable  on  application  and  allotment  on  each 
share;  and  in  the  case  of  a  second  or  subsequent  offer  of  shares,  the 
amount  offered  for  subscription  on  each  previous  allotment  made 
within  the  two  preceding  years,  and  the  amount  actually  allotted; 
and  the  amount,  if  any,  paid  on  the  shares  so  allotted;  and 


As  to  "  Directors  or  proposed  Directors."'    It  must  not  be  for- 
gotten that  by  sect.   72,  where  the  prospectus  is  "issued  by  or  on 
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behalf  of  the  company"  (not  being  a  company  registered  before 
January  let,  1900,  or  a  company  registered  after  that  date  which  has 
.survived  for  a  year  after  being  entitled  to  commence  business),  and 
the  company  is  one  which  invites  public  subscriptions  for  shares, 
ihe  names  of  directors  or  proposed  directors  are  not  to  be  stated  in 
the  prospectus  unless  the  requirements  of  sect.  72  have  been  satisfied. 
See  the  notes  to  that  section,  supra. 

As  regards  shares,  the  minimum  subscription  is  dealt  with  by  ^^^^^^"'jp^"™  » 
^ect.  85  of  the  Act  (see  supra,  p.  9).  The  Act,  however,  does  not  ' 
contain  any  similar  provision  as  regards  debentures  or  debenture 
stock,  and  accordingly  it  is  open  to  argument  that  this  section  (81) 
only  requires  the  minimum  subscription  as  regards  shares  to  be 
stated.  But  the  words  are  wide  enough  to  cover  both.  The  expres- 
sion "  the  minimum  subscription  ou  which  the  directors  may  proceed 
to  allotment"  is  perfectly  sensible,  whether  applied  to  shares  or  , 
debentures  or  debenture  stock,  and  may,  consistently  with  reason, 
bo  read  as  referring,  ia  regard  to  shares,  to  the  minimum  subscription 
mentioned  in  clause  85,  and  as  regards  debentures  or  debenture  stock, 
to  such  minimum  subscription  as  may  bo  fixed  in  the  prospectus. 
But  when  the  whole  of  sub-sect,  (d)  is  read,  and  note  is  taken  of 
the  fact  that  the  clause  is  silent  as  to  debentures  and  debenture 
stock,  whereas  shares  are  expressly  mentioned,  and  when  the  clause 
is  road  with  sect.  85  (1)  (2),  wherein  the  new  expression  "minimum 
subscription"  is  defined,  there  can  be  little  doubt  that  sect.  81  (1)  (d) 
is  meant  to  apply  to  shares  only. 

"  And  in  the  case  of  a  sscond  or  subsequent  offer.'  This  re- 
quirement in  its  original  form  was  a  very  onerous  one,  as  the  company 
might  in  the  course  of  its  career  have  made  many  issues  of  shares 
and  debentures,  but  the  disclosui^e  required  is  now  restricted  to  issues 
"  within  the  two  preceding  years." 

(e)  the  number  and  amount  of  shares  and  debentures  issued,  or  agreed  to  Fully  paid 
be  issued,  as  fully  or  partly  paid  up  otherwise  than  in  cash,  and  in  J^J^^^^^^^ 
tho  latter  case  the  extent  to  which  they  are  so  paid  up,  and  in  either 
case   the   consideration   for   which   those   shares  or  debentures   have 
been  issued  or  are  proposed  or  intended  to  ho  issued;  and 

•The  consideration."     It  is  apprehended  that  it  will  be  suffi-  ^^;;*?™^^J.°^_ 
cient  to  state  the  general  nature  of  the  consideration,  and  that  it        ' 
will  not  be  necessary  in  each  case  to  set  out  all  the  details  of   the 
consideration.     S.   Frost  &  Co.,  (1899)  2  Ch.  207.     That  may  be 
ascertained  later  on  fron%the    return    of    allotments    required    by 
^ect.  88  (1)  (b). 

(/)  the  names  and  addresses  of  the  vendors  of  any  property  purchased  or  Unpaid^ 
acquired  by  the  company,  or  proposed  so  to  be  purchased  or  acquired,  '^^^^^^^^ ^^ 
which  is  to  be  paid  for  wholly  or  partly  out  of  the  proceeds  of  the     '         ' 


170 


PROSPECTUSES. 


[Chap.  HI 


Ajuouut 
payable  U- 
uupaid 

reudor. 


Purchase - 
money  paid 
or  payable. 


issue  offered  for  subscription  by  the  prospectus,  or  the  purchaae 
or  acquisition  of  wiiicli  has  not  been  completed  at  the  date  of  the 
issue  of  the  prospectus,  and  the  amount  payable  in  cash,  shares,  or 
debentures,  to  the  vendor,  and  where  there  is  more  than  one  separate 
vendor,  or  the  company  is  a  sub-purchaser,  the  amount  so  payable  t«> 
each  vendor;  provided  that  where  the  vendors  or  any  of  them  are  a 
iirm,  the  members  of  the  firm  shall  not  be  trented  as  separate- 
vendors. 

"  Of  the  vendors,"  &c.  This  stringent  provision  mutir  be  read 
in  conjunction  Avith  sub-sect.  (2)  of  sect.  81,  infra.  The  object  is  to 
strip  oil'  the  raask  wliieh  in  the  past  was  too  often  used  to  conceal  the 
real  vendor.  But  the  wording  of  the  sub-section  is  very  general,  and 
ooviers  many  cases  which  can  iscarcely  have  been  contemplated.  Take, 
for  example,  the  case  of  a  manufacturing  company  carrying  on  a 
going  business,  in  the  course  of  which  it  always  has  in  hand  a 
considerable  amount  of  materials  supplied  on  credit,  and  paid  foi' 
periodically  or  by  instalments.  Does  the  sub-section  apply  to  every 
such  case,  and  render  it  necessary  to  specify  the  name  of  each  vendor 
and  the  amount  payable  to  him?  If  the  property  "is  to  be  paid  for 
wholly  or  partly  out  of  the  proceeds  of  the  issue,"  it  is  apprehended 
that  the  sub-section  applies;  but  when  goods  have  been  sold  on  credit, 
so  that  the  property  has  passed  and  the  company  has  obtained  pos- 
session, it  may  be  that  such  goods  do  not  fall  within  the  words  "  the 
purchase  or  acquisition  of  which  has  not  been  completed  at  the  date 
of  the  publication  of  the  prospectus."'  The  acquisition  in  such  case 
has,  in  a  sense,  been  completed. 

Doubts  like  these  help  to  make  the  section  very  troublesome  to 
business  men  with  the  best  intentions.  It  contains  no  exception  oi 
purchases  in  the  ordinary  course  of  business  similar  to  that  in 
par.  (k).  injra,  but  looking  at  the  sense  of  the  thing  and  the  polic} 
of  the  prospectus  section,  it  seems  highly  improbable  that  the  clause 
was  intended  to  apply  to  ordinary  business  contracts. 

The  whole  of  the  consideration,  cash,  shares,  or  debentures,  payable 
to  anyone  by  the  company  in  respect  of  the  purchase  or  acquisition  ol 
the  property  must  be  stated.     Brookes  v.  Hansen,  (1906)  2  Ch.  129. 

Where  a  company  is  the  purchaser  of  property  which  at  law  as  well 
as  in  equity  belongs  absolutely  to  the  vendor,  it  is  not  necessary 
under  this  paragraph  that  the  prospectus  should  disclose  the  amount 
of  the  purchase-money  paid  by  the  vendor  upon  his  acquisition  of  the 
property.     Ihid. 

A  company,  generally  speaking,  is  not  a  sub-purchaser  for  the 
purposes  of  this  paragraph  unless  it  has  to  pay  purchase-money  to 
someone  other  than  its  own  vendor;  nor  need  the  prospectus  contain 
a  statement  of  the  amount  of  any  consideration  paid  or  to  be  paid 
by  anyone  other  than  the  company  itself. 

(<7)  the  amount  (if  any)  paid  or  payable  as  purchase-money  in  cash,  shares, 
or  debentures,  for  any  such  property  as  aforesaid,  specifying  the 
amount  (if  any)  payable  for  goodwill;  and 
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'^^ 
The  concluding  words   will  render  it  necessary  or  expedient  . 
specify  the  amount  payable  for  goodwill  separately  in  the  contract, 
for  where  it  is  not  so  stated  difficulty  will  or  may  arise  as  to  the 
apportionment. 

(A)  the  amount  (if  auy)  paid  within  the  two  preceding  years,  or  payable  as  IJudfirwriting^ 
commission  for  subscribing  or  agreeing  to  subscribe,  or  procuring  or  ''oiumiHsions. 
agreeing  to  procure  subscriptions,  for  any  shares  in  or  debentures  of 
the  company,  or  the  rate  of  any  such  commission;   Provided  that  it 
shall   not   be    necessar\'   to   state   the    commission    payable    to   sub- 
underwriters;  and 

See  sect.  89.  which  legalises  such  payment  on  terms,  and  infra, 
Chap.  IV. 

It  would  seem  that  underwriting  and  placing  contracts  are  not  in 
all  cases  material  contracts,  the  dates  and  parties  to  which  must, 
under  paragraph  (Jc),  infra,  be  stated  in  the  prospectus.  If  the 
amount  to  be  paid — which  is  the  material  matter — is  disclosed,  it 
may  bo  that  the  dates  and  parties  need  not  be  disclosed— are  not 
material:  but  see  infra,  par.  (k). 

(t)   the  amount  or  estimated  amount  of  preliminary  expenses;    and  Preliminary 

expenses. 

If  the  amount  is  stated,  as  by  this  paragraph  required,  the  dates 
and  parties  to  the  contracts  can  scarcely  be  material  to  subscribers; 
at  all  events,  they  arc  not  required  to  be  set  forth  here. 

Perhaps  such  contracts,  even  if  material,  come  within  the  exemp- 
tion in  paragraph  {k),  as  contracts  in  the  ordinary  course  of  business. 

It  is  not  to  be  necessary  to  disclose  the  amount  or  estimated  amount 
of  preliminary  expenses  in  a  prospectus  published  move  than  one  year 
after  the  date  at  which  the  company  became  entitled  to  commence 
business.     See  sub -sect.  (8). 

(/)    the  amount  paid   within  the   two  preceding   ycar.s   or   intended   to    be  Puyraentu  t<j 
paid  to  any  promoter  and  the  consideration  for  any  such  payment;   promoters, 
and 

As  to  what  persons  are  promoters,  see  supra,  Chap.  II. 

(k)  the  dates  of  and  parties  to  every  material  contract,  and  a  reasonable  time  Contracts, 
and  place  at  which  any  material  contract  or  a  copy  thereof  may  be 
inspected ;  Provided  that  this  requirement  shall  not  apply  to  a  con- 
tract entered  into  in  the  ordinary  course  of  the  business  carried  on 
or  intended  to  be  carried  on  by  the  company,  or  to  any  contract 
entered  into  more  than  two  years  before  the  date  of  issue  of  the 
prospectus ;   and 

This  provision  is  in  substitution  for  sect.  38  of  the  Companies  Act, 
18G7,  repealed  by  sect.  33  of  the  Act  of  1900.     There  is  no  definition 
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in  tho  Act  of  the  term  "material  contract."  The  expression,  no 
•  loubt,  means  any  contract  material  to  the  subscriber  in  deciding 
whether  he  will  or  will  not  subscribe  in  response  to  the  prospectus. 
See  tho  notes  on  sect.  38  of  18G7,  infra,  p.  226. 

It  would  seem,  therefore,  that,  subject  to  the  exemption  contained 
in  the  proviso,  every  contract  is  material  which  would  be  likely  to 
iniluence  the  judgment  of  an  intending  applicant  as  to  whether  he 
.should  or  should  not  subscribe  for  or  purchase  any  shares,  deben- 
tures, or  debenture  stock  offered  him  by  the  prospectus. 

Tho  following,  for  example,  would  seem  prima  facie  to  be  material, 
namely: — 

Any  contract  by  a  vendor  to  give  the  promoters  a  commission  or 

other  advantage  in  relation  to  the  formation  of  the  company; 
Any  contract  for  the  purchase  of  property  or  rights  which  are  to  be 

resold  to  the  company  at  a  profit; 
Any  contract  for  purchase  by  the  company,  or  by  the  promoters  or 

others,  even  though  the  purchase  has  been  completed; 
Any  contract  under  which  the  promoters  or  directors  are  obtaining 

any  advantage  at  the  expense  of  or  in  relation  to  the  company; 

but  each  case  must  depend  on  its  own  circumstances.  The  decisions, 
however,  on  sect.  38  of  tho  Companies  Act,  1867,  itifra,  p.  226,  as 
to  what  are  material  contracts  under  that  section,  throw  considerable 
light  on  the  question.  What  are  material  contracts  under  this  section? 

As  the  clause  provides  for  inspection,  it  apparently  only  applies 
to  contracts  in  writing,  whereas  sect.  38  of  the  Companies  Act,  1867, 
covered  verbal  contracts.     Arkuright  v.  Newbold,  17  Ch.  D.  301. 

Where  the  prospectus  is  published  more  than  one  year  after  the 
liompany  is  entitled  to  commence  business,  the  obligation  to  disclose 
material  contracts  is  limited  to  a  period  of  tivo  years  prior  to  the  pro- 
spectus. Sub-sect.  (4)  (b),  mfra.  But  this  is  not  much  of  a  con- 
(!«ssion. 

"  Provided  that,"  &c.  This  exemption  from  disclosure  of  ordinary 
business  contracts  meets  the  great  difficulty  which  the  Courts  experi- 
enced in  dealing  with  the  unqualified  language  of  sect.  38  of  the  Act 
of  1867,  "any  contract  entered  into  by  the  company,  or  the  pro- 
moters, directors,  or  trustees  thereof." 

Whether  a  particular  contract  has  been  entered  into  in  the  ordinary 
course  of  the  business  carried  on,  or  intended  to  be  carried  on,  by 
-  the  company  is  a  question  of  fact. 

Contracts  made  before  the  incorporation  of  the  company  (e.g.,  by 
the  vendors)  may  be  regarded  as  contracts  entered  into  in  the  ordinary 
course  of  the  business  "intended  to  be  carried  on  by  the  company." 

'  More  than  two  years  before,"'  &c.     Two  years  is  now  substi- 
Jut«d  for  three.     Thus  a  company  is  relieved  from  the  necessity  of 
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going  back  for  an  indefinite  period.  The  material  contracts  which 
have  to  be  specified  are  only  those  entered  into  within  two  year« 
before  the  date  of  issue  of  the  prospectus.  And  see  the  possibly 
shorter  time  in  the  case  mentioned  in  sub -sect.  (8). 

(I)  the  names  and  addresses  of  the  auditors  (if  any)  of  the  company;  and   Auditors. 

(w)  full  particulars  of  the  nature  and  extent  of  the  interest  (if  any)  of  Directors' 
every  director  in  the  promotion  of  or  in  the  property  proposed  to  bc^  interests. 
acquired  by  the  company,  or  where  the  interest  of  such  a  directo;- 
consists  in  being  a  partner  in  a  firm,  the  nature  and  extent  of  thi^^ 
interest  of  the  firm,  with  a  statement  of  all  sums  paid  or  agreed  to 
be  paid  to  him  or  to  the  firm  in  cash  or  shares,  or  otherwise,  by  any 
person  either  to  induce  him  to  become  or  to  qualify  him  as  a  director 
or  otherwise  for  services  rendered  by  him  or  by  the  firm  in  connection 
with  the  promotion  or  formation  of  the  company. 

Full  particulars."  The  object  of  this  is  lo  enable  subscribers 
U)  judge  how  far  the  directors  who  invite  subscriptions  are  iudopon- 
dent  and  trustworthy.  A.,  B.  and  C.  named  in  a  prospectus  may 
constitute  an  apparently  independent  and  trustworthy  board,  but  if 
the  fact  be  disclosed  that  tliey  are  all  in  the  pay  or  under  the  control 
of  the  vendors  or  promoters — have,  in  effect,  accepted  a  retaining  fee 
from  someone  with  interests  dillerent  to  those  of  the  company — they 
have  disqualified  them.selves  from  acting  as  advisers  of  the  companj'. 
and  intending  subscribers  will  be  put  on  their  guard. 

It  is  not  enough  to  indicate  that  the  director  has  an  interest.  Full 
particulars  of  the  nature  and  e.vteut  of  the  interest  are  to  be  given. 

As  an  illustration  of  this,  see  Imperial,  <&c.  Assoc,  v.  Coleman. 
L.  R.  6  H.  L.  190. 

i^ti)  Where  the  company  ia  a  company  having  siiares  of  more  than  onr- 
class  the  right  of  voting  at  meetings  of  the  company  conferred  by 
the  several  classes  of  shares  respectively. 

(2;   For  the  purposes  of  this  section  every  person  shall   be  deemed  to  bo  ;i    What 

vendor  who  has  entered  into  any  contract,  absolute  or  conditional,  for  the  sale  or   .    ^^'iiaor 
1  P  ...IP  1  ■     J  1       j^L      includes. 

purchase,  or  for  any  option  oi  purchase,  or  any  proj)erty  to  be  acquired  by  the 

company,  in  any  case  where — 

(a)  the  purchase-money  is  not  fully  paid  at  the  date  of  issue  of  tlic 
prospectus ;    or 

'■  For  the  purpose,"  &c.  This  sub-section  must  be  read  in  con- 
nection with  sub-sect.  (1)  (f),  supra;  see  note  thereto. 

•■  Deemed  to  be  a  Vendor,"  &c.  See  note  to  sub-sect.  (1)  (f), 
supra. 

(6)  the  purchase-money  is  to  be  paid  or  satisfied  wholly  or  in  part  out  of 
the  proceeds  of  the  issue  offered  for  subscription  by  the  prospectus ;  or 
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(p)  the  contract  depends  for  its  validity  or  fulfilment  on  tho  result  of  tiiat 


Lessor  is  ji 
vendor. 


Waiver 

oouditioiis 

nseless. 


(3)  Where  any  of  the  property  to  be  acquired  by  the  company  is  to  be  taken 
on  lease,  this  section  shall  apply  as  if  the  expression  "  vendor  "  included  the 
lessor,  and  the  expression  "  purchase-money  "  included  the  consideration  for  the 
lease,  and  the  expression  "  sub-purchaser  "  included  a  sub-lessee. 

(1)  Any  condition  requirinf^  or  bindinj,'  any  applicant  for  shares  or  debentures 
t^)  waive  compliance  with  any  requirement  of  this  section,  or  purjiorting  to  aft'ect 
him  with  notice  of  any  contract,  document,  or  matter  not  specifically  referred  to 
in  the  prospectus,  shall  be  void. 


■'Any  condition,"  &c.  Sect.  38  of  the  Companies  Act,  1867,  did 
not  prohibit  a  condition  for  waiver,  and  it  was  for  many  years 
customary  to  insert  waiver  clauses  in  prospectuses  so  as  to  protect  the 
directors  and  promoters  from  the  dangers  of  that  very  vague  and 
stringent  enactment.  The  exact  etiect  of  a  waiver  clause  was  for  a 
long  time  not  clearly  ascertained,  but  in  Macleay  v.  Tait,  (1906) 
A.  C.  24,  it  was  decided  by  the  House  of  Lords  that  a  director  or 
promoter  might  be  protected  by  a  waiver  clause  provided  it  was 
honest,  but  it  must  be  honest,  for  the  proper  function  of  such  a 
waiver  clause  is  to  avoid  dang-er  resulting  from  an  unintentional  slip. 
It  wall  not  avail  where  used  for  "the  protection  of  trickery"  (Lord 
Lindley),  or  "as  part  of  the  machinery  of  fraud"  (Lord  Halsbury), 
ibid.  And  see  Cackett  v.  Keswick,  (1902)  2  Ch.  456;  Greenwood 
V.  Leather  Shod  Wheel  Co.,  (1900)  1  Ch.  421.  A  waiver  clause 
should  contain  a  frank  and  fair  avowal  of  the  nature  of  the  contract 
in  respect  of  which  the  subscriber  is  asked  to  waive  his  rights  under 
sect.  38.     Watts  v.  Biicknall,  (1903)  1  Ch.  766. 

For  the  future,  however,  this  sub-section  invalidates,  as  regards 
the  section,  any  such  condition.  The  section,  indeed,  goes  further, 
for  it  invalidates  any  condition  binding  any  applicant  to  waive  or 
purporting  to  aft'ect  the  subscribers  with  notice  of  any  contract, 
document  or  matter  not  specifically  referred  to  in  the  prospectus. 
Thus  it  is  useless  to  say  in  a  prospectus  to  which  the  section  applies 
that  applicants  will  be  deemed  to  have  notice  of  contracts  not 
specifically  referred  to,  i.e.,  by  dates  and  names.  See  as  to  con- 
structive notice  of  documents,  Gluckstein  v.  Barne-s,  (1900)  A.  C. 
240,  and  Aaron's  Reefs,  Limited  v.  Twiss,  (1896)  A.  C.  273. 

But  as  a  set-off  against  this  disallowanc-e  of  the  "  waiver  clause, "' 
the  Act  allows  a  director  to  set  up  (see  sub-sect.  (6)  (a)  (b))  grounds 
of  defence^ — ignorance  and  honest  mistake  of  fact — which  were  not 
available  to  him  under  sect.  38  of  the  Act  of  1867.  This  redresses 
che  balance. 


Dispensation 
in  case  of 
new.spaper 
advertise- 
ments. 


(a)  Where  any  such  prospectus  as  is  mentioned  in  this  section  is  published  as  a 
newspaper  advertisement,  it  shall  not  be  necessary  in  the  advertisement  to 
specify  the  contents  of  the  memorandum  of  association  or  the  signatories  thereto, 
and  the  number  of  shares  subscribed  for  by  them. 
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This  sub-section  reduces  the  very  heavy  cost  of  advertising  a  pro- 
Rpectus,  but  it  affords  only  a  small  measure  of  relief.  Tt  is  therefore 
material  to  consider  whether  an  advertisement  cannot  be  so  framed 
as  to  avoid  the  necessity  of  setting  out  the  mass  of  detail  which  the 
section  requires  in  a  prospectus.  As  to  this,  it  is  apprehended  that  if 
the  advertisement  is  not  a  prospectus  "  offering  to  the  public  for  sub- 
scription or  purchase,  shares  or  debentures  or  debenture  stock,"  it  is 
not  touched  by  the  section.  Thus  an  advertisement  which  does  not 
actually  offer  shares,  &c.  for  subscription,  but  states  that  the  company 
is  issuing  a  prospectus  whereby  it  offers  for  subscription  certain 
shares,  debentures  or  debenture  stock,  and  that  the  prospectus  states 
(inter  alia)  so  and  so,  and  that  copies  may  be  obtained  at  specified 
places,  appears  not  to  be  a  prospectus  within  the  section. 

^^ec  further,  i)ifra,  pp.  2o9,  2G0,  whore  the  subjoer  of  abridged 
])rospoctus  is  touched  on. 

(6)    In   the  evont  of  non-compliance  with  any  of  the  requirements  of   this   Mudified 

-ection,  a  director  or  other  person  responsible  for  the  prospectus  shall  not  incur   liability  of 

any  liability  by  reason  of  the  non-compliance,  if  he  proves  that —  lionest 

directora. 
(,«)  as  regards  any  matter  not  disclosed,  he  was  not  cognisant  thereof;  or 

(b)  the  non-compliance  arose  from  an  honest  mistake  of  fact  on  his  part. 

Provided  that  in  the  event  of  non-compliance  with  the  requirements  contained 
in  paragraph  (w)  of  sub-sect.  (1)  of  this  section  no  director  or  other  person 
sii;ill  incur  any  lial)ility  in  rcdpcct  of  such  non-compliance  unless  it  bo  proved 
that  he  had  knowledge  of  the  matters  not  di.^olosed. 

In  the  event  of  non-compliance,"  &c.  Nature  of  remedy.  Remedy. 
The  section  somewhat  strangely  leaves  it  in  doubt  what  is  the  nature 
of  the  ivdress  available  to  a  person  subscribing  on  the  faith  of  a 
prospectus  wliich  does  not  comply  with  the  statutory  requirements. 
Is  it  a  remedy  by  action  for  damages  against  the  directors  or  other 
persons  issuing  the  prospectus?  Or  is  it  rescission  of  the  contract  to 
take  shares?  Or  is  it  both?  Or  may  criminal  proceedings  be  taken? 
From  some  recent  decisions  {Wi7nbledon  Olympia,  Limited,  (1910) 
1  C'h.  G.'30;  and  South  of  England  Natural  Gas  Co.,  (1911)  1  Ch.  573) 
it  appears  that  rescission  is  not  the  remedy  given  by  the  section,  and 
that  the  remedy  given  is  an  action  for  damages  against  the  directors 
or  other  persons  respon'^ible  for  the  prospectus.  In  the  former  case 
the  prospectus  omitted  to  mention  the  fact  that  on  two  previous 
occasions  the  company  had  offered  shares  for  public  subscription 
and  the  number  allotted  in  response  to  those  offers,  and  it  was  con- 
tended that  this  omi.s.sion  entitled  the  applicant  to  rescission  of 
contract.  Neville,  J.,  however,  held  that  this  was  not  so.  "The 
section,"  said  his  Lordship,  "does  not  in  terms  so  provide,  and  I 
cannot  attribute  to  the  Legislature  the  intention  that  the  mere  fact 
of  the  omission  of  any  of  the  facts  required  by  this  section  to  be 
stated  should  give  the  shareholders  the  right  to  get  rid  of  their 
shares.     Of  course  there  may  be  omissions  of  such  a  character  that 
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they  would  on  otlier  grounds,  entitle  the  shareholders  to  this  nelief  (see 
infra,  pp.  183, 193, 195),  but  in  this  case  wo  have  only  the  bare  fact, 
of  omission."  This  was  followed  by  Swinfen  Eady,  J.,  in  the  second 
case.  In  that  case  the  prospectus  failed  to  mention  a  previous  offer 
to  the  public  of  shares,  but  it  was  held  that  this  did  not  give  au 
allottee  the  right  to  rescind,  and  that  his  remedy  was  an  action  for 
damages  against  the  persons  responsible  for  the  prospectus.  The 
learned  judge  drew  attention  to  the  fact  that  sect.  86  gave  to  au 
allottee  the  right  to  a  return  of  his  money  where  an  allotment  was 
made  in  breach  of  sect.  85,  but  that  there  was  no  corresponding 
provision  in  regard  to  sect.  81.  "There  is  no  pro%-ision,"  said  his 
Lordship,  '  of  that  kind  in  sect.  81  nor  in  any  other  section  relating  to 
the  omission  relied  on  in  this  case,  but  the  section  does  contemplate 
the  liability  in  damages  on  the  part  of  the  'directors  and  other 
persons  responsible  for  the  prospectu.s,'  for  sub-sect.  (6)  exonerates 
such  persons  from  liability  if  they  can  prove  certain  matters:  that  is 
equivalent  to  saying  that  they  are  liable  if  they  cannot  prove  them. 
In  my  opinion  the  allottee  is  not  entitled  to  rescind  his  contract 
because  of  any  breach  of  the  statutory  requirements  which  extend  to 
such  comparatively  unimportant  matters  as  the  names  and  addresses 
of  the  auditors.  His  remedy  is  against  the  'directors  and  otlier 
persons  responsible  for  the  prospectus.'  " 

This  remedy  is  founded  on  general  principles.  Thus  in  Crouch  v. 
Steel,  3  E.  &  B.  402,  the  broad  principle  was  laid  down  that  whenever 
a.  statutory  duty  is  created,  any  person  who  can  show  that  he  has 
sustained  injury  from  the  non-performance  of  that  duty  can  bring 
an  action  for  damages  against  the  person  on  whom  the  duty  is 
imposed;  but  in  Atkinson  v.  Newcastle  and  Gateshead  Waterworks 
Co.  (1877),  2  Ex.  Div.  441,  it  was  decided  that  this  proposition  could 
not  be  supported — that  it  was  too  widely  stated — and  that  in  deter- 
mining whether  a  person  prejudiced  by  the  non-performance  of  a 
statutory  duty  was  entitled  to  bring  an  action  for  damages,  regaixl 
must  be  had  to  the  purview  of  the  Legislature  in  the  particular  Act, 
and  the  language  employed  therein.  See,  for  example,  Cowley  v. 
Netcmarket  Local  Board,  (1892)  K.  C.  345;  Municipality  of  Fictou  v. 
Geldert,  (1893)  A.  C.  524;  Saunders  v.  Holborn  District  Board  of 
Works,  (1895)  1  Q.  B.  64;  Johnston  v.  Consumers'  Gas  Co.  of 
Toronto,  (1898)  A.  C.  447,  454;  and  Groves  v.  Wimborne,  (1898  * 
2Q.  B.  402.  There  can  be  no  doubt  that  sect.  81  of  the  Act  of  1908 
imposes  on  the  directors  and  other  persons  responsible  a  statutory 
duty  to  comply  with  its  requirements,  and  the  purview  of  the  Act 
and  the  languag-e  employed  both  indicate  an  intention  to  protect 
subscribers  who  act  on  the  faith  of  a  prospectus,  and  therefore  entitle 
them  to  sue  for  damages  sustained  by  breach  of  the  statutory  duty. 

In  such  an  action  the  plaintiff  must  prove — 

(a)  That  the  defendant  issued,  or  authorized  or  sanctioned  the 
issue,  of  the  prospectus: 
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(b)  That  the  prospectu«  did  not  truly  set  forth  the  informatiou 

required  by  sect.  81  of  the  Act; 

(c)  That  the  matter  untruly  stated  or  suppressed  was  material; 

(d)  Tliat  the  plaintiff  was  induced  to  subscribe  by  the  non-com- 

pliance with  the  section; 
(ej   That  the  plaintiti'  has  sustained  consequential  damages. 

There  is  no  need  to  prove  fraud,  and,  on  the  other  hand,  non-com- 
pliance may  be  excused  where  the  defendant  has  no  cognizance.  Sec 
sub-sect.  (6;  (a)  of  sect.  81. 

For  instance,  he  is  not  misled  or  damaged  where  he  is  shown  to 
have  had  knowledge  of  the  omitted  information,  or  where,  by  his  own 
admission  or  otherwise,  it  is  shown  that,  had  he  been  cognisant  of  the 
omitted  information,  ho  would  none  the  less  have  applied,  or  where  it 
is  not  shoAvn  that  knowledge  of  the  omitted  information  at  any  rate 
might  have  induced  him  to  abstain  from  applying.  In  this  respect 
^ash  v.  Calthorpe,  (1905)  2  Ch.  237,  though  decided  on  sect.  38  of 
the  Companies  Act,  18G7,  appears  to  be  in  point;  and  see  Smith  v. 
Chadioick,  9  App.  Cas.  187;  Macleay  v.  Tait,  (1906)  A.  C.  24.  With 
regard,  however,  to  the  influence  of  a  prospectus,  Lord  Halsbury's 
observations  in  the  case  last  mentioned  may  be  cited,  where  lie  says 
that  where  misstatements  have  been  made  in  a  prospectus  and  people 
been  led  thereby  "  to  take  share.s,  tlie  taking  of  which  has  led  to  loss, 
it  i.s  quite  a  fair  inference  to  draw,  that  if  the  prospectus  is  calculated 
to  induce  people  to  take  shares,  and  they  do  take  shares,  that  the 
prospectus,  tainted  with  falsehood  as  it  is,  has  acted  as  a  whole, 
and  people  cannot  be  expected  to  analyse  their  own  mental  sensa- 
tions so  minutely  as  to  be  able  to  explain  what  particular  statement 
liiid  induced  them  to  become  shareholders.'' 

And  see  similar  observations  by  the  same  learned  judge  in  Aaron's 
h'eefs  V    Twiss,  (1896)  A.C.  273,  281,  supra. 

Directors'  Defences. 

"He  was  not  cognisant  thereof  (see  supra,  p.  17.)).  These 
words,  it  is  apprehended,  mean  merely  that  he  did  not  know  of  the 
matter  disclosed.  The  section  does  not  impose  on  a  director  the  duty 
to  search  for  and  obtain  information  as  to  facts  not  within  his  own 
knowledge. 

Thus,  a  director  only  has  to  consider  what  contracts  he  personally  is 
cognisant  of,  and  which  of  them  he  has  to  disclose.  He  is  not  bound 
to  investigate  the  whole  position  and  history  of  the  company,  so  as  to 
find  out  every  material  contract,  nor  is  he  expected  to  know  every- 
thing that  is  in  the  books  of  the  company. 

But  if  he  knows  generally  that  there  are  contracts  in  existence 
which  may  or  may  not  fall  within  the  section,  and  does  not  choose  to 
inquire  into  those  contracts  at  all,  the  absence  of  inquiry  and  conse- 
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.[uent  ignorance  would  not  excuse  him  from  liability  if  it  turned  out 
Ihat  some  of  the  contracts  ought  to  have  been  set  out,  and  he  might 
have  ascertained  tliat  by  making  proper  inquiries .  Per  Romer,  L .  J . , 
in  Tait  v.  Macleuy,  (1904)  2  Ch.  631,  639,  supra,  a  case  on  sect.  38 
of  the  Act  of  1867,  reversed,  but  not  on  this  point,  in  (1906)  A.  C. 
24.  And  see  Watts  v.  Bueknall,  (1903)  1  Ch.  766;  and  Brazilian 
Rubber  Plantations  (^No.  1),  (1911)  1  Ch.  425. 

It  is  to  be  noted  that  sub-sect.  (6)  in  no  way  applies  to  a  statement 
in  lieu  of  prospectus  under  sect.  82  of  the  Act. 

"  Honest  mistake  of  fact."  This  relates  to  facts  which  by  the 
.section  have  to  be  stated;  thus,  if  by  an  honest  mistake  the  directors 
state  that  A.  B.  is  the  vendor,  whereas  C.  D.  is  the  vendor,  the 
directors  will  be  absolved. 

Whether  a  particular  contract  is  or  is  not  material  within  para- 
graph (k)  of  sub-sect.  (1)  is  a  question  of  fact,  and  if  by  an  honest 
mistake  the  directors  hold  that  it  is  not  material,  they  will  be 
absolved.  The  fact  that  they  have  taken  legal  advice,  and  have  acted 
thereon,  is  evidence  of  honesty. 

In  this  respect  the  section  ameliorates  the  law  as  it  stood  under 
sect.  38  of  the  Companies  Act,  1867,  for  under  that  section  a  mistake 
as  to  the  materiality  of  a  contract  afforded  no  defence  to  an  action. 
Twycross  v.  Grayit,  2  C.  P.  D.  469:  MaeUoy  v.  Tait,  <  1006)  A.  C. 
24.     And  see  infra,  p.  20.5. 

The  onus  probandi.  If  the  plaintiff  in  an  action  proves  a  breach 
of  the  sub-section,  he  is  not  bound  to  go  further  and  prove  that  the 
director  or  other  person  sued  was  cognisant  of  the  matter  not  dis- 
closed, or  that  he  acted  dishonestly.  It  is  for  the  defendant  to  set 
up  and  establish,  if  he  can,  one  of  the  defences  allowed  by  this  sub- 
section. In  this  respect — putting  the  onus  on  the  director — the  enact- 
ment follows  the  analogy  of  the  Directors'  Liability  Act,  1890.  now 
embodied  in  sect.  84  of  the  Act  of  1908. 


Circular  to 
existing' 
members  or 
debenture 
holders. 


(7)  This  section  shall  not  apply  to  a  circular  or  notice  invitinsr  existing 
members  or  debenture  holders  of  a  company  to  subscribe  either  for  shares  or 
debentures  of  the  company  whether  with  or  without  the  right  to  renounce  in 
favour  of  other  persons,  but,  subject  as  aforesaid,  this  section  shall  apply  to  any 
prospectus  whether  issued  on  or  with  reference  to  the  formation  of  a  company 
or  subsequently. 


'Shall    not    apply,"    &c.      The  words   "shall  not  apply,"  &c., 

introduce  an  obviously  reasonable  qualification.  Existing  members 
do  not  need  the  same  protection  as  persons  newly  subscribing.  There 
was  an  ambiguity  in  the  language  of  the  sub-section  as  it  stood  in 
the  Act  of  1900,  which  left  it  doubtful  whether  the  words  were  to 
be  read  distributively,  namely,  as  referring  (1)  to  a  circular  offering 
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members  further  shares,  and  (2)  to  a  circular  otfering  debenture 
holders  further  debentures:  or  whether  they  included  a  circular  offer- 
ing to  members  either  shares  or  debentures,  and  to  a  circular  offering 
debenture  holders  either  shares  or  debentures,  or  both.  This 
ambiguity  has  been  cleared  up  in  the  Consolidation  Act  of  1908. 

''  Subject  as  aforesaid,"  &c.  These  words  make  it  clear  that  the 
.seciion  is  not  confined  to  the  first  issue,  except  in  the  cases  expressly 
mentioned. 

(8)  The    requirements    as    to    the    raemorandviui,    and    the    qualification,    re-  llelaxatioii  of 

muneration,  and  interest  of  directors,  the  names,  descriptions,  and  addresses  of  requirements 

directors  or  proposed  directors,  and  the  amount  or  estimated  amount  of  pre-  ^^  ^^T^  '^'^^" 

.  •         J  fi.        spectus  pub- 

lirainary  expenses,  shall  not  apply  in  the  case  of  a  prospectus  issued  more  than  ijuhgji  more 

one  year  after  the  date  at  which  the  company  is  entitled  to  commence  business,     than  a  year 

after  loiiipojiy 

..„,,,,  .  .    entitled  to 

"The    requirements,     &c.       ihese  requirements  are   those  set  commence 
forth  in  sub-sect.  (  Ij  iu  tlie  earlier  part  of  clause  (^a)  and  in  clauses  business, 
b),  (c),  (i)  and  (m). 

"Entitled  to  commence  business."     See  sect.  87,  supra,  p.  20. 

(9)  Nothing  in  this  seition  shall   limit  or  diminish  any  liability  whicli  any  Liability 
per.son  may  incur  under  the  pr«neral  law  apart  from  this  section.  under  u'cueral 

lawpreserved. 

Hence  any  action  which  would  lie,  apart  from  this  section,  will  still 
be  available.  Thus,  even  if  the  prospectus  complies  with  the  section, 
it  may  still  by  reason  of  false  or  fraudulent  statements  give  a  sub- 
scriber the  right  to  take  legal  proceedings  for  rescission  of  his  con- 
tract, or  for  compensation  or  damages,  under  sect.  84,  incorporating 
the  provisions  of  the  Directors'  Liability  Act,  1890,  or  in  an  action  of 
•  lo<(Mt.     Sec  further.  Infni,  p.  202. 

Naming  Directors  in  Prospectus. 

As  to  naming  unqualified  directors  in  prospectus,  see  sect.  72  of  Sect.  72  of 

u       A     .      £•   ir.no  ^  r        r  Act  of  1908. 

the  Act  of  1908,  supra,  p.  G. 

As  to  Filing  Prospectus. 

in  addition  to  the  above  provision,  sect.  80  of  the  Act  must  be 
borne  in  mind,  which  runs  thus:  — 

80. — (1.;  Every  prospectus  is.-suod  by  or  on  behalf  of  a  company  or  in  rela-  Filing  of 
tion  to  any  intended  company  shall  be  dated,  and  that  date  shall,  unless  the  prospectus, 
contrary  be  proved,  be  taken  as  the  date  of  publication  of  the  prospectus. 

(2.)  A  copy  of  every  such  prospectu.'?  shall  be  signed  by  every  person  who  is 
iiajncd  therein  as  a  director  or  proposed  director  of  the  company,  or  by  his  agent 
luthorised  in  writing,  and  shall  be  filed  for  registration  with  the  registrar  of 
ompanies  on  or  before  the  date  of  its  publication. 

N  2 
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(3.)  Tlio  registrar  shall  not  register  any  prospectus  unless  it  is  dated  and  the 
copy  signed  in  manner  required  by  this  section. 

(4.)  Every  prospectus  shall  state  on  the  face  of  it  that  a  copy  has  been  iiled 
for  registration  as  required  by  this  section. 

(5.)  If  a  prospectus  is  issued  without  a  copy  thereof  being  so  filed,  the 
company  and  every  person  who  is  knowingly  a  party  to  the  issue  of  the  pro- 
spectus shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  from 
the  date  of  the  issue  of  the  prospectus  until  a  copy  thereof  is  so  filed. 

The  object  generally  of  this  section  is  twofold— (1)  To  preserve  an 
authentic  record  of  the  terms  on  which  the  public  have  been  invited 
to  subscribe  for  shares,  debentures,  or  debenture  stock;  and  (2)  to 
secure  that  the  directors  of  the  company  accept  responsibility  for 
the  statements  in  the  prospectus. 

It  would  seem  to  make  a  company's  prospectus  (or  statement  in 
lieu  of  prospectus,  see  sect.  82),  like  its  memorandum  and  articles, 
a  public  document,  of  which  all  persons  dealing  with  the  company 
will  have  constructive  notice,  and  it  remains  to  be  seen  how  this 
new  departure  may  affect  the  purchaser  of  shares  in  the  market. 
See  Peek  v.  Gurney,  L.  R.  6  H.  L.  403;  Andrews  v.  Mockford. 
(1896)  1  Q.  B.  172. 

The  words  "every  prospectus,"  &c.,  mean  every  "prospectus, 
notice,  circular,  advertisement,  or  other  invitation  ojfering  to  the 
public  for  subscription  or  purchase  any  shares  or  debentures  [or 
debenture  stock]  of  a  company."     See  sect.  285. 

The  words  "by  or  on  behalf  of  a  company  or  in  relation  to  any 
intended  company  "  apply  the  section  to  every  company  registered 
under  the  Act.  The  section  also  extends  to  every  prospectus  issued 
before  the  company  is  registered. 

Moreover,  it  is  not  confined  to  prospectuses  of  a  company  or 
notices  inviting  persons  to  subscribe  for  shares,  as  Avas  the  now 
repealed  sect.  38  of  the  Act  of  1867. 

It  applies  also  to  a  prospectus  which  offers  shares,  debentures, 
or  debenture  stock  for  sale,  e.g.,  where  they  are  taken  by  vendors  or 
financiers  and  then  offered  for  sale  by  the  company. 

It  does  not  apply  to  a  prospectus  issued  by  the  owners  of  shares 
in  a  company  which  has  been  actually  registered  who  desire  to 
dispose  thereof,  for  the  prospectus  is  not  "  issued  by  or  on  behalf  " 
of  "  the  company,"  but  it  would  seem  to  apply  to  such  a  prospectus 
if  issued  by  the  company  on  behalf  of  the  owners.  And  although 
sect.  80  does  not  apply  in  a  given  case,  it  may  still  be  necessary  to 
comply  with  sect.  81,  e.g.,  where  the  prospectus  is  issued  by  or  on 
behalf  of  some  person  "  who  is  or  has  been  engaged  or  interested 
in  the  formation  of  the  company."     See  first  paragraph  of  sect.  81. 

Letters  of  a  private  nature  recommending  shares  to  a  few  business 
friends  are  not  a  prospectus.  Sleigh  v.  Glasgoiv  and  Transvaal 
Options,  6  F.  420,  Ct.  Sess. 

Nor  is  a  prospectus  marked   "Strictly  private  and  confidential: 
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^ot  for  publicatiou,"  issued  by  a  director  on  his  own  account  to 
private  friends.  Shawell  v.  Combined  Incandescent  Mantles  Syndi- 
cate, 23  T.  L.  R.  482. 

"  Date  of  Prospectus."'  The  prospectus  must  be  dated,  and  the 
date  is  of  importance,  as,  unless  the  contrary  is  proved,  it  is  to  be 
taken  as  the  date  of  publication  of  the  prospectus.  See  sect.  72  (1) 
and  sect.  85  (4). 

A  copy  of  the  prospectus  must  be  filed  on  or  before  the  date  of  its 
publication,  and  unless  "  dated  and  the  copy  signed  in  manner 
required  "  it  is  not  to  be  registered,  which  probably  means  that  a 
copy  must  not  be  accepted  for  filing  unless  it  is  so  dated  and  signed. 
Apparently,  therefore,  it  may  bear  a  date  posterior  to  that  of  the 
filing.  On  the  other  hand,  it  must,  before  it  is  issued,  state  on  the 
face  of  it  that  it  has  been  filed  before  being  issued,  but  the  date  of 
filing  need  not  be  mentioned.  Presumably,  as  a  copy  must  be  filed, 
that  copy  also  must  state  that  the  prospectus  has  been  filed,  although 
when  the  prospectus  is  signed — and  it  must  be  signed  before  filing — 
it  has  not  been  filed.  To  make  sense,  the  words  "proposed  to  be 
issued"  sliould  bo  read  in(o  sub-sect.  (2)  after  the  word  "pro- 
spectus." 

"  No  prospectus  shall  be  issued  until,"  &c.  This  makes  compli- 
ance with  the  .section  a  condition  precedent  to  the  issue  of  a  prospectus 
as  defined  by  sect.  285.  If  a  prospectus  not  duly  dated  and  signed 
is  submitted  for  filing  the  registrar  will  reject  it. 

The  section  e.xtends  not  merely  to  the  first  prospectus,  but  to  all 
subsequent  prospectuses.  If  a  prospectus  is  issued  before  it  has 
been  filed  the  issue  is  illegal,  and  those  who  make  it  may  be 
criminally  liable.  Reg.  v.  Tyler,  (1891)  2  Q.  B.  594.  Moreover, 
anyone  who  subscribes  on  the  faith  of  a  prospectus  so  issued  may 
bo  held  entitled  to  repudiate  his  contract,  for  no  company  can  keep 
a  contract  obtained  on  the  faith  of  an  illegal  prospectus. 

^1  fortiori,  if  the  prospectus  thus  wrongfully  issued  states,  in 
apparent  compliance  with  the  section,  that  it  has  been  filed,  this 
false  statement  entitles  any  subscriber  to  repudiate  his  contract  and 
to  take  proceedings  under  sect.  84,  replacing  sects.  3  and  4  of  the 
Directors'  Liability  Act,  1890. 

Sect.  83  of  the  Companies  Act,  1908,  is  as  follows:  — 

83.  A  company  sliall  not  prior  to  the  statutory  meeting  vaiy  the  terms  of  a  Ee.striction  on 
contract  referred  to  in  the  prospectus,  except  subject  to  the  approval  of  the  alteration  of 
statutory  meeting.  terms  men- 

tioned in 
prospectus. 

See  the  notes  to  sect.  87  in  Chap.  V.  p.  332.  As  to  the  statutory 
meeting,  .see  sect.  G5,  and  the  notes  thereto  in  Chap.  IX.  p.  689. 
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tors, and 
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As  to  Attractiveness  of  Prospectus. 

No  receipt  cau  be  given  for  making-  a  prospectus  attractive.  The 
attractiveness  must  depend  essentially  on  the  subject-matter  aud 
on  the  condition  of  the  market.  Where  a  company  is  formed  to 
take  over  some  well-known  and  prohtable  business  concern,  a  very 
plain  and  unadorned  statement  of  the  facts  may  be  enough  to  induce 
the  public  to  rush  in  and  subscribe  for  three  times  the  number  of 
shares  offered.  And  where,  as  so  often  happens,  the  public  is  for 
the  time  being  specially  enamoured  of  some  class  of  investment  {e.g., 
gold,  electric  light,  cycles,  motor-cars,  breweries,  trusts,  or  indus- 
trial concerns),  a  very  prosaic  prospectus  may  suffice.  But  there 
are  many  schemes  which,  though  perfectly  sound  and  bond  fide, 
may  yet  have  little  or  no  chance  of  floating  without  the  assistance  of 
a  prospectus  framed  with  great  skill  and  judgment  so  as  to  put  its 
merits  in  the  right  light;  in  fact,  a  scheme  may  be  good  in  itself, 
but,  unless  the  public  can  be  made  to  see  its  excellence,  the  capital 
will  not  be  forthcoming. 

It  need  scarcely  be  said  that  the  names  of  the  directors,  brokers, 
auditors,  and  solicitors  given  in  a  prospectus  are  regarded  by  the 
public  and  their  advisers  as  affording  a  good  criterion  of  the  character 
of  the  scheme  put  forward;  for  it  is — perhaps  too  readily — assumed 
that  persons  of  credit  and  position  who  thus  officially  associate  them- 
selves with  a  new  venture,  have  at  any  rate  satisfied  themselves  as  to 
the  bona  fides  of  the  undertaking,  aud  tliink  sufficiently  well  of  its 
prospects  to  lend  their  names;  whereas,  if  the  directors  and  others  are 
unknown  persons,  d  fortiori,  if  any  of  them  are  in  bad  odour,  the 
public  and  their  advisers  may  naturally  feel  distrust,  may  hesitate 
and  think  it  better  to  abstain  from  subscribing.  So,  too,  the  fact 
that  a  company  is  launched  by  professional  promoters  may  affect 
the  public  subscription  unfavourably. 

The  above  are  matters  for  the  consideration  of  the  promoter  and 
financier  more  than  of  the  lawyer;  at  the  same  time,  when  a  pro- 
spectus is  submitted  to  a  lawyer  for  settlement,  he  would  be  wanting 
in  his  duty  to  his  clients  were  he  to  confine  himself  to  the  mere  legal 
aspects  of  the  case,  and  not  to  point  out  practical  defects  which  strike 
him  as  likely  to  prejudice  an  appeal  to  the  public. 


No  significaut 
omissions  or 
vagueupM.s. 

Where  -a 
going 


Significant  Omissions  and  Vague  Statements. 

Take,   for  instance,   the  case  of  a  going  concern:    the  following 
questions  may  arise  on  the  prospectus:  — 

(1)  If  this  is  such  a  very  profitable  concern,  why  does  the  vendor 

part  Avith  it — or  part  with  it  on  such  moderate  terms  ? 

(2)  What  have  been  the  average  profits  during  the  last  few  years  ? 

Have  thev  been  rising-  or  fallins-? 
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(3)  Has  any  independent  person  or  firm  examined  the  books  and 

certified  as  to  the  profite  ? 

(4)  Does  the  vendor  take  any  substantial  proportion  of  the  pur- 

chase consideration  in  shares,  or  does  he  retire  altogether? 
(5}  Has  any  and  what  independent  valuation  been  made  of  the 
assets  to  be  taken  over,  and  how  much  is  to  be  given  for 
goodviall  ? 

(6)  Have  the  vendors  agreed  not  to  compete  with  the  company  ? 

(7)  Is  the  real  proprietor  selling  to  the  company,  or  is  there  an 

intermediate  vendor,  and  is  he  making  a  profit  on  the  trans- 
action? 
(8;  Are  the  vendors  paying  any  promotion  money  and,  if  so,  how- 
much? 

The  '^  General  Law     as  to  Liability  in  respect  of  Prospectuses. 

Sect.  81  (9)  of  the  Act  provides  that  "  nothing  in  this  section  shall 
limit  or  diminish  any  liability  which  any  person  may  incur  under  the 
general  law  or  this  Act  apart  from  this  section." 

Hence,  any  cause  of  action,  which  would  lie,  apart  from  sect.  81,  is 
still  available.  Thus,  even  if  the  prospectus  complies  with  that 
section,  it  may  by  reason  of  untrue  or  misleading  statements  give  a 
subscriber  the  right  to  take  legal  proceedings  for  rescission  of  his 
contract,  or  for  compensation  or  damages  under  sect.  84  (incorporat- 
ing the  provisions  of  the  Directors'  Liability  Act,  1890;),  or  in  an 
action  of  deceit.    See  infra. 

It  is  necessar\ ,  therefore,  tx»  consider  what  are  the  requirements  of  Legal  re - 
the    general    law    as    to    prospectuses    irrespective    of    this    section  ggf'^^^^"^^  ^ 
(sect.    81),  and  as  to  this  the  following  rules  should  be  borne  in   1900. 
mind:  — 

(1)  The  prospectus  should  not  contain  a  misrepresentation  of  any 
material  fact,  or  any  deceptive  or  misleading  statement,  or 
any  ambiguous  statement,  which  is  not  true  in  every  sense  in 
which  it  might  reasonably  be  understood. 
(2;  It  should  disclose  every  material  fact  subject  to  the  qualifica- 
tions  below  mentioned.      As   to   what  are   material   facts, 
see  p.  171,  supra. 
(3)  The  provisions  of  sect.  84  (reproducing  the  Directors'  Liability 
Act,  1890  Cp.  208)),  should  be  borne  in  mind,  and  the  pre- 
cautions below  suggested  (p.  222  rf  seq.)  should  be  taken. 
The  disregard  of  these  rules  may  give  any  allottee  of  shares—  Effect  of  non- 

(a.)  The  right  to  repudiate  the  allotment  and  rescind  the  contract;   '''"^P  '*'^°®- 
(b)  The   right  to  sue,  for  damages  or  compensation,  those  who 
issue  the  prospectus,  and   others    Avho    are   by   statute    re- 
sponsible— a  most  serious  liability. 

And,  first,  as  to  the  cases  in  which  the  allottee,  induced  by  the  RepudiutioB 

,    ,  •     1  i  1  T      £       •        tor  misrepre- 

prospectus  to  subscribe,  is  entitled  to  rescind  on  the  ground  ot  mis-  (mentation 

representation  or  non-disdosure—suggestio  falsi  or  suppressio  veri.      or  non- 
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In  order  to  establisli  this  right,  the  allottee  must  prove — 

(1)  That  the  prospectus  was  issued  by  the  company  or  by  some 

director,  promoter,  or  other  person  whose  acts  the  com- 
pany has  authorized  or  adopted. 

(2)  That  the  prospectus  misrepresented  some  material  fact,  or 

omitted  to  disclose  some  material  fact  or  contract. 

(3)  That  he  was  induced  to  subscribe  by  such  misrepresentation 

or  non-disclosure. 

As  to  (1),  there  is  rarely  any  difficulty  in  proving  this.  In  most 
cases  the  prospectus  is  issued  after  the  incorporation  of  the  company, 
and  with  the  sanction  of  its  directors.  Clearly,  in  such  cases  the 
representations  of  the  prospectus  are  as  between  the  company  and  the 
persons  who  apply  for  shares  on  the  faith  of  the  prospectus,  the 
representations  of  the  company.  Lagunas  yUrate  Company  v. 
Laguruis  Syndicate,  (1899)  2  Ch.  392,  428,  431.  In  other  oases  the 
prospectus  is  issued  by  the  promoters  on  the  formation  of  the  com- 
pany, and  the  directors  allot  with  knowledge  that  the  shares  are 
subscribed  on  the  basis  of  the  prospectus.  Here  again  the  company, 
in  effect,  adopts  the  prospectus. 

Occasionally  a  prospectus  is  issued  by  the  promoters  before  the 
company's  incorporation,  and  applications  are  made  on  the  basis  of 
that  prospectus  and  handed  in  after  incorporation.  In  such  cases 
also  the  company,  in  accepting  the  applications  and  allotting  the 
shares,  in  effect  adopts  the  prospectus  and,  if  it  is  misleading,  cannot 
keep  the  contract  so  obtained.  Karberg's  case,  (1892)  3  Ch.  13. 
"Speaking  generally,  there  is,"  said  Liudley,  L.  J.,  in  that  case,  '  no 
doubt  that  a  misrepresentation,  in  order  to  vitiate  a  contract,  must 
be  made  by  a  party  to  it,  or  by  his  agent.  But  this  rule  is  not 
without  exception.  Stewart's  case.  1  Ch.  574,  and  Bownes  v.  t^hip, 
L.  R.  3  H.  L.  343,  warrant  the  proposition  that  an  application  to  a 
company,  when  formed,  for  shares  based  upon  a  prospectus  issued  by 
the  promoters  of  the  company  before  its  formation,  cannot  be  dis- 
severed by  the  company  from  such  prospectus."  In  Karberg's  case, 
supra,  the  application  was  made  before  incorporation.  It  was 
addressed  to  one  of  the  promoters,  and  stated  that  tlie  applicant 
desired  to  subscribe  for  200  shares  in  the  proposed  company,  and 
requested  the  promoter,  "on  the  formation  thereof,  to  obtain  the 
allotment  of  such  shares  to  me  ';  but  it  did  not  refer  to  the  pro- 
spectus, although  in  fact  the  applicant  underwrote  on  the  basis  of  a 
prospectus.  After  its  incorporation,  the  company  allotted  the  shares 
so  applied  for,  and  it  was  held  that  the  allottee  was  entitled,  as 
against  the  company,  to  rescission  of  the  contract  on  the  .ground  of 
misrepresentation  in  the  prospectus. 

This  case  is  the  more  important  because  the  directors,  in  allotting, 
were  not  aware  that  the  application  was  made  on  the  basis  of  the 
prospectus.     This  was  found  as  a  fact  by  Kekewich,  J.  (p.  6):  "  The 
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company  received  from  Mr.  Karberg  an  application  for  shares 
independently  of  any  prospectus;  it  is  not  shown  that  they  ever 
knew  that  he  made  the  application  on  tJie  faith  of  the  prospectus,  nor 
oven  that  he  had  received  any  prospectus  at  all  from  anyone."  This 
appears  to  have  been  overlooked  in  Lynde  v.  Anglo-Italian  Hemp, 
dc.  Co.,  (1895)  1  Ch.  178,  for  in  that  case  Romer,  J.,  treats  Karberg's 
rase  as  an  instance  of  an  allotment  where  "  the  directors  of  a  com- 
pany know,  when  allotting,  that  an  application  for  shares  is  based  on 
the  statements  contained  in  a  prospectus." 

For  other  cases  in  whicli  a  company  has  been  held  responsible  for  a 
prospectus,  .see  Henderson  v.  Lacon,  5  Eq.  249;  Ross  v.  Estates 
Investment  Co.,  3  Ch.  682;  Peek  v.  Gurney,  L.  E,.  6  H.  L.  377, 
491;  Re  Denhani,  25  C.  D.  752.  7(55;  Tamplin's  case,  W.  N.  (1892) 
94,  14G. 

Nor  can  the  company,  where  the  prospectus  is  improperly  framed, 
escape  the  consequence  by  throwing  the  blame  on  its  directors,  and 
saying  that  it  did  not  authorize  thorn  to  make  any  misrepresentation; 
for  ■'  the  cases  clearly  show  tlus — that  any  misrepresentations  made 
by  the  agents  of  a  company  which  form  the  foundation  of  a  contract 
between  that  company  and  a  third  person — tliose  misrepresentations 
lying  at  the  root  of  tlie  contract — will  entitle  the  other  party  to  avoid 
the  contract,  and  the  company  must  in  that  sense  take  upon  them- 
selves the  consequences  of  the  misrepresentations  of  their  agents." 
Per  Page- Wood,  V.-C,  Henderson  v.  Lacon,  5  Eq.  249,  261. 

On  the  same  principle,  where  A.  takes  shares  as  agent  for  B.,  but 
without  disclosing  to  the  company  the  agency,  B.  cannot  claim  relief 
unless  A.  wa-s  deceived.  Capel  v.  Sims,  58  L.  T.  807;  Hyslop  v. 
Morel,  7  T.  L.  11.  263. 

As  to  (2),  the  obligation  of  tho.sc  who  issue  prospectuses  inviting  'J'lie  golden 
application  for  shares  was  long  since  laid  down  by  Vice -Chancellor  framing 
Kindersley  in  Brunswick,  i\:c.  Co.  v.  Muggeridge(l8Gl),  1  Dr.  &  Sm.  prospectuses. 
383,  in  words  which  Page-Wood,  V.-C,  described  as  a  "golden 
rule."  Henderson  v.  Lacon  (1867),  5  Eq.  362.  "Tliose,"  said 
Ivindersley,  V.-C,  '  who  is.sue  a  prospectus,  holding  out  to  the  public 
the  great  advantages  which  will  accrue  to  persons  who  will  take 
shares  in  a  proposed  undertaking,  and  inviting  them  to  take  shares 
on  the  faith  of  the  representations  therein  contained,  are  bound  to 
state  everything  Avith  strict  and  scrupulous  accuracy,  and  not  only  to 
abstain  from  stating  as  fact  that  which  is  not  so,  but  to  omit  no  one 
fact  within  their  knowledge  the  existence  of  which  might  in  any 
degree  affect  the  nature,  or  extent,  or  quality,  of  the  privileges  and 
advantages  which  the  prospectus  holds  out  as  inducements  to  take 
shares."  And  in  Central  Railway  of  Venezuela  v.  Kisch,  L.  E. 
2  H.  L.  113,  Lord  Chelmsford  said  that,  though  some  high  colouring 
and  even  exaggeration  in  the  description  of  advantages  to  be  enjoyed 
by  subscribers  might  be  expected,  no  misstatement  or  concealment 
of  anv  material  facts  or  circumstances  ought  to  be  permitted;  that 
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the  public  who  were  invited  by  a  prospectus  to  join  iu  any  new 
venture  ought  to  have  the  same  opportunity  of  judging  of  everything 
which  has  a  material  bearing  on  the  true  character  of  the  adventure, 
as  the  promoters  themselves  possessed,  and  that  the  utmost  candoui 
ought  to  characterise  their  public  statements;  and  his  Lordship 
referred  with  approval  to  the  rule  laid  down  by  Kindersley,  V.-C,  a^ 
above  mentioned. 

Nevertheless,  this  "golden  rule  "  partakes  somewhat  of  the  nature 
of  a  "counsel  of  j)erfection  ";  at  all  events,  it  has  been  qualified  by 
subsequent  decision.  Thus,  in  Peek  v.  Gurney,  L.  R.  G  H.  L.  403. 
it  was  held  that,  to  support  an  action  of  deceit,  there  must  be  some 
active  misstatement  of  fact,  or,  at  all  events,  such  a  partial  or  frag- 
mentary statement  of  fact  as  that  the  withholding  of  that  which  is 
not  stated  makes  that  which  is  stated  absolutely  false;  but  this,  it 
may  bo  observed,  was  said  in  regard  to  an  action  of  deceit,  in  which 
fraud  is  of  the  essence  of  the  action,  and  which  differs  essentially 
from  one  brought  to  obtain  rescission  on  the  ground  of  misrepre- 
sentation of  a  material  fact.  Per  Herschell,  L.  C,  Derry  v.  Peek 
(1889),  14  App.  Cas.  359. 

In  McKeoiim  v.  Boudard,  de.  Co.  (189G),  74  L.  T.  712,  however. 
it  "was  held  that  even  in  an  action  for  rescission  luere  non-disclosure 
of  material  facts  is  not  sufficient  to  vitiate  the  contract.  "I  think,'" 
said  Rigbv,  L.  J.,  in  that  case,  "the  law  is  this,  that  if  you  rely  as 
a  ground  for  the  rescission  of  a  contract  on  tlie  omission  of  a  state- 
ment, you  must  shov7  that  the  omission  of  that  statement  makes  what 
is  stated  misleading.  It  is  not  that  the  omission  of  material  facts 
is  an  independent  ground  for  rescission,  but  the  omission  must  be 
of  such  a  nature  as  to  make  the  statement  actually  made  misleading. 
In  other  words  .  .  .  suppression  of  the  truth  may  contain  a  sug- 
gestion of  falsity."  And  see  Components  Tube  Co.  v.  Saylor,  (1900  ) 
2  I.  R.  1. 

So,  also,  in  Aaron  s  Reefs  v.  Titfiss,  (^1890  )  A.  (J.  273,  Lord  Watson 
said:  "  The  duty  of  disclosure  is  not  the  same  in  a  prospectus  inviting- 
share  subscriptions  as  in  the  case  of  a  proposal  for  marine  insurance. 
In  an  honest  prospectus  many  facts  and  circumstances  may  be  care- 
fully omitted,  although  some  subscribers  might  be  of  opinion  that 
these  would  have  been  of  materiality  as  influencing  the  exercise  of 
their  judgment.  But  the  statement  of  a  portion  of  the  truth,  accom- 
panied by  suggestions  and  inferences  which  would  be  possible  and 
credible  if  it  contained  the  whole  truth,  but  becomes  neither  possible 
nor  credible  whenever  the  whole  truth  is  divulged,  is,  to  my  mind, 
neither  more  nor  less  than  a  false  statement."  See  also,  Heymann 
V.  European  Central  Rail.  Co.,  7  Eq.  154. 

In  Aaron's  Reefs  v.  Turiss  the  prospectus  standing  alone  did  not 
contain  any  misrepresentation  of  facts,  but  read  in  conjunction  with 
certain  contracts  offered  thereby  for  inspection,  it  was  false  and 
misleading,  and  relief  was  granted  accordingly;  and  the  following 
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words  of  Lord  Halsbury  are  specially  deserving  of  attention:  "  It 
is  said  that  there  is  no  specific  allegation  of  fact  which  is  proved  to 
be  false.  Again,  I  protest,  as  I  have  said,  against  that  being  the  true 
test.  I  should  say,  taking  tlie  whole  thing  together,  was  this  a 
misrepresentation?  I  do  not  care  by  what  means  it  is  conveyed — ^by 
what  trick,  or  device,  or  ambiguous  language:  all  these  are  expedients 
by  which  fraudulent  people  seem  to  think  they  can  escape  from  the 
real  conditions  of  the  transaction.  If,  by  a  number  of  statements, 
you  intentionally  give  a  false  impression,  and  induce  a  person  to 
act  upon  it,  it  is  not  the  less  false,  altliough,  if  one  takes  each  state- 
ment by  itself,  there  may  be  a  difficulty  in  showing  that  any  specific 
statement  is  untrue."     See,  further,  supra,  p.  177. 

But,  of  course,  a  person  getting  a  false  impression  from  a 
prospectus  does  not  make  the  prospectus  mi.sleading,  unless  there  is 
something  in  the  prospectus  calculated  to  cause  such  a  false  impres- 
sion.    Many  people  deceive  themselves. 

A   misrepresentation  of  law  is   not  a  misrepresentation  of  fact.    Law  or  fact. 
Beattie  v.  Lord  Ebury,  7  Ch.  777. 

But  a  statement  of  something  as  a  fact  is  not  the  less  a  representa- 
tion of  fact  because  it  involves  a  representation  of  law.  West  London 
Commercial  Bank  v.  Kitson,  13  Q.  B.  Div.  360;  Derry  v.  Peek,  14 
App.  Cas.  337;  New  Brunswick  Co.  v.  Conyheare,  9  H.  L.  C.  711; 
Eagles  field  v.  Londonderry,  4  C.  Div.  693,  702.  In  the  case  last 
mentioned,  Jesscl,  M.  R..  said,  "A  misrepre.'^entation  of  law  is  this: 
When  you  state  the  facts,  and  state  a  conclusion  of  law,  so  as  to  dis- 
tinguish betwccMi  facts  and  law,  the  man  who  knows  the  facts  is  taken 
to  know  the  law;  but  when  you  state  that  as  a  fact  which  no  doubt 
involves,  as  most  facts  do,  a  conclusion  of  law,  that  is  still  a  state- 
ment of  fact  and  not  a  statement  of  law."  Accordingly,  in  Derry 
v.  Peek,  ubi  s^(p.,  it  was  not  disputed  that  a  statement  that  a  com- 
pany had  by  special  Act  of  Parliament  certain  powers  was  a  state- 
ment of  fact. 

A  representation  that  something  will  or  should  be  done  or  come  to  Belief, 
pass  is  not  necessarily  a  representation  of  fact;  e.g.,  the  company  expeotatiou, 
"  will  construct,"  or  "  will  acquire  further  concessions,"  or  "on  these  intention. 
figures  the  profits  should  be  very  large."     The  authorities  establish 
that  a  mere  representation  that  something  "  will  "  be  done  is  not  a 
representation  of  fact;  for  "  there  is  a  clear  difference  between  a  mis- 
representation in  point  of  fact,  a  representation  that  something  exists 
at  the  moment  which  does  not  exist,  and  a  representation  that  some- 
thing will  be  done  in  the  future.     Of  course,  a  representation  that 
something  will  be  done  in  the  future  cannot  either  be  true  or  false  at 
the  moment  it  is  made,  and  although  you  may  call  it  a  representation, 
if  it  is  anything,  it  is  a  contract  or  promise."     Per  Mellish,  L.  J.. 
Beattie  v.  Lord  Ebury,  7  Ch.  804.    And  see  Alder  son  v.  Maddison,  5 
Ex.  D.  293,  and  (sub  nom.  Maddison  v.  Alderson)  8  App.  Cas.  467; 
Hallows  V.  Fernie,  3  Ch.  467;  Bellairs  v.  Tucker,  13  Q.  B.  D.  562; 
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Knox  V.  Hat/man,  67  L.  T.  137.  Thus  a  calculation  aa  to  future 
profits  is  not  a  statement  of  fact.    Bentley  v.  Black,  9  T.  L.  R.  580. 

But  "a  representation  of  belief,  opinion,  e.xpectation,  or  intention 
Is  a  representation  of  an  existing  fact,  for  the  state  of  a  man's  mind 
is  as  much  a  fact  as  the  state  of  his  digestion.  It  is  true  that  it  is 
very  difficult  to  prove  what  is  the  state  of  a  man's  mind  at  a  parti- 
cular time,  but  if  it  can  be  ascertained,  it  is  as  much  a  fact  as  anything 
else.  A  misrepresentation  as  to  the  state  of  a  man's  mind  is,  there- 
fore, a  misstatement  of  fact."  Per  Bowen,  L.  J.,  Edgington  v. 
Fitzmaurice,  29  C.  Div.  459,  483.  See  also  Peek  v.  Gurnet/,  L.  11. 
G  H.  L.  377,  404,  where  Lord  Cairns  appears  to  have  considei-ed  that 
a  statement  as  to  the  opinion  of  the  directors  might,  if  false,  have 
amounted  to  a  misrepresentation  of  fact.  And  see  Karberg's  case, 
(1892)  3  Ch.  1,  11. 

"But  ....  I  do  not  think,"  said  Lord  Hal^bury.  L.  C,  in 
Aaron's  Reefs  v.  Tiviss,  (189G)  A.  C.  273,  284.  "any  particular  form 
of  words  is  necessary  to  convey  a  false  impression.  Suppose  a 
person  goes  to  a  bank  where  the  people  are  foolish  enough  to  believe 
his  words,  and  says,  '  I  want  a  mortgage  upon  my  house,  and  my 
house  is  not  completed,  but  in  the  course  of  next  week  I  e.xpect  to 
have  it  fully  completed.'  Suppose  there  was  not  a  house  upon  his 
laud  at  all,  and  no  possibility,  therefore,  that  it  could  be  fully  com- 
pleted, can  anybody  say  that  that  was  not  an  affirmative  representa- 
tion that  there  was  a  house  which  was  so  near  to  completion  that  it 
only  required  another  week's  work  upon  it  to  complete  it?  .... 
So  here,  when  I  look  at  the  language  in  which  this  prospectus  is 
couched,  and  see  that  it  .speaks  of  a  property  which  requires  only 
the  erection  of  machinery  to  be  either  at  once  or  shortly  in  a  condition 
to  do  Avork,  so  as  to  obtain  all  this  valuable  metal  from  the  mine, 
it  seems  to  me  that,  although  it  is  put  in  ambide.xtrous  language,  it 
means  as  plainly  as  can  be  that  this  is  now  the  condition  of  the  mine: 
that  such  and  such  additions  to  it  will  enable  it  shortly  to  produce' 
all  those  great  results,  and  that  there  is  a  representation  of  an  actuall} 

(existing  fact If  you  are  looking  to  the  language,  as  only 

ihe  language  of  hope,  expectation,  and  belief,  that  is  one  thing; 
l)ut  ....  you  may  use  language  in  such  a  Avay  as,  although  in  the 
form  of  hope  and  expectation,  it  may  become  a  representation  as  to 
existing  facts;  and  if  so,  and  if  it  is  brought  to  your  knowledge  thai 
these  facts  are  false,  it  is  a  fraud." 

It  is  conceived  that  there  is  nothing  inconsistent  with  these  views 
in  Jordan  v.  Money,  5  H.  L.  C.  185;  Citizens'  Bank  v.  First  National 
Bank,  L.  E.  6  H.  L.  352,  360;  and  Maddison  v.  Alder  son,  8  App.  Cas. 
467.  A  man  who  truly  states  his  intention  is  not  estopped  from 
changing  that  intention.  The  expression  of  intention  may,  in  some 
circumstances,  amount  to  a  contract,  or  to  evidence  of  a  contract,  btit 
it  does  not  give  rise  to  an  estoppel.  See  Be  Moore  Brothers  d  Co., 
Bartholomeiv' s  case,  79  L.  T.  70. 
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In  Todd  V.  Millen  (1910),  S.  C.  868,  Ct.  of  Sass.,  the  prospectus 
of  a  company  sig'ned  by  the  vendors,  who  were  directors  of  the  com- 
pany, stated  that  the  vendors  'have  agreed  to  subscribe  for  the 
balance  of  500Z.  of  the  ordinary  shares,"  and  it  was  held  on  the 
liquidator's  application  to  put  the  vendors  on  the  list  of  contributories, 
that  the  language  of  the  prospectus  did  not  import  a  conti'act  between 
the  company  and  the  vendors  binding  the  vendors  to  take  the  shares 
(diss.  Lord  Galvesen).     Re  Moore  Brothers,  supra,  followed. 

As  to  liability  in  case  of  careless  language  and  ambiguous  state-  Careless 
7nents:— The  representation  relied  on  as  misleading  need  not  be  ambigrwus*'' 
clear  and  unambiguous,  if  it  is  reasonably  capable  of  bearing  the  statements. 
meaning  which  the  allottee  attributed  to  it;   for  "if  persons  pub- 
lishing a  prospectus  use  such  careless  language  that  their  state- 
ments, literally  read,  are  untrue,  although  this  literal  sense  is  differeul 
from  wliat  they  intended,  this  amounts  to  a  misrepresentation."    Pei- 
Lord  Chelmsford,  Hallows  v.   Fernie,  3  Ch.   476.     This  has  been 
repeatedly  laid  down  by  judg-es  of  emiuonce.     "  A  person  who  issues 
a  statement  is  not  only  answerable  for  what  he  in  his  own  mind 
intended  to  represent,  but  ho  is  answerable  for  what  anyone  might 
reasonably  suppose  to  be  the  meaning  of  the  words  he  has  used." 
Per  Cotton,  L.  J.,  Arkwright  v.  Neicbold,  17  C.  Div.  322. 

'■  If  a  man  makes  a  statement,  which  according  to  its  ordinary 
meaning  bears  a  particular  construction,  he,  in  my  opinion,  is  liable 
to  tlio.se  who  reading  it  and  construing  it  reasonably  do  put  upoji  it 
tlie  primary  meaning  and  the  fair  construction  of  the  words  used." 
Per  Cotton,  L.  J.,  Peek  v.  Derry,  37  C.  D.  541. 

In  the  case  of  an  ambiguous  statement,  it  is  immaterial  that  the 
words  are  intended  by  those  who  issue  the  prospectus  to  be  under- 
stood in  a  sense  in  which  they  are  true,  if  they  are  reasonably 
capable  of  being  understood  in  a  sense  in  which  tliey  are  false,  and 
the  allottee  shows  that  he  understood  them  in  that  sense.  Smith  v. 
Chadwick,  20  C.  Div.  27,  45;  9  App.  Cas.  187. 

'■  If  a  man  uses  language  which  taken  in  its  natural  sense  conveys 
a  wrong  impression,  he  cannot  be  heard  to  say  that  he  did  not  intend 
to  deceive."     Per  Lindley,  L.  J.,  Arnison  v.  Smith,  41  C.  D.  372. 

But  tlie  construction  which  the  recipient  of  a  jirospectus  is  entitled 
to  put  upon  it  must  be  a  reasonable  construction,  that  is  one  which 
the  words  will  fairly  admit  of.  See  Edgington  v.  Fitzmaurice,  29 
C.  Div.  459.  There  it  was  held  that  the  plaintiff  had  no  right  to 
assume  that  the  word  "debentures"  used  in  the  prospectus  imported 
any  charge  on  the  company's  property. 

Misrepresentation  of  a  single  material  fact  or  (in  the  case  of  shares)   Single  misre- 
suppression  of  a  single  material  fact  may  be  sufficient  to  entitle  the  or  suiipressiuu 
allottee  to  rescission.     Derry  v.  Peek,  14  App.  Cas.  359;   London   sufficient. 
and  Staffordshire  Co.,  24  C.  D.  149;  Denton  v.  Macneil,  2  Eq.  352, 
355.     But  see  cases  at  p.  175,  supra. 
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Evidence  of 
misrepresen- 
tation and 
non-dis- 
ulosure. 


Belief  of  And  wliex'e  a  representation  as  to  a  material  fact  in  a  prospectus 

truth  of  4'atp-  ^^  untrue,  it  is  no  defence,  where  rescission  of  contract  is  sought, 
ment.  that  it  was  an  innocent  one,  and  the  directors  when  they  made  it 

believed  it  to  be  true.  The  shareholder  is  equally  prejudiced.  See 
judgment  of  Lord  Cairns  in  Smith's  case,  2  Ch.  GOl,  615;  and  in 
Reese  River  Co.  v.  Smith,  L.  R.  4  H.  L.  79;  Arkwright  v.  yewbold, 
17  Ch.  D.  320;  Mathias  v.  Yetts,  46  L.  T.  502  (Ct.  of  4pp.;. 
As  to  evidence  of  misrepresentation  and  non-disclosure : — 
The  shareholder,  whether  he  seeks  to  rescind  his  contract  or  sue  for 
damages,  must,  of  course,  prove  the  facts  he  relies  on.  Evidence  of 
information  and  belief  is  not  admissible  in  such  cases,  for  the  pro- 
ceeding is  not  interlocutory  in  character.  Gilbert  v.  Endean,  9 
C.  Div.  266.  The  sliareholder  may,  of  course,  rely  on  the  admission 
of  the  defendants.  But,  if  an  admission  of  the  company  is  relied  on, 
it  must  be  shown  that  it  was  made  in  such  circumstances  as  to  bind 
the  company.  For  example,  in  British  Burmah  Co.,  56  L.  T.  815, 
the  company  had  directed  an  expert  to  report  on  the  value  of  the 
mine,  and  his  report,  to  the  efliect  that  it  was  worthless,  though  read 
at  a  general  meeting  of  the  company  and  circulated  among  the  share- 
holders, was  not  allowed  to  be  taken  as  an  admission  by  the  company. 
See  also  Dovala  Provident  Co..  22  C.  D.  593. 


Example 
material 
misrepre- 
sentations. 


of 


Examples  of  Misrepresentations. 

The  following  are  examples  of  material  misrepresenttitions  and 
iiou-disclosure  entitling  to  rescission:  — 

(1)  Where  the  company  was  formed  to  construct  and  work  a  railway,  and 

it  was — (1)  untruly  stated  that  the  contract  for  the  execution  of  the 
works  had  been  cnteriKi  int«  with  a  responsible  contractor;  (2)  untruly 
stated  that  tlie  contract  price  was  considerably  within  the  available 
capital;  (3)  not  mentioned  that  the  concessions  which  the  company 
was  formed  to  carry  out  had  been  purchased  from  the  original  grantees 
at  a  cost  of  50,000/.  See  Central  Ry.  Co.  of  Venezuela  v.  Kiach, 
L.  R.  2  H.  L.  99. 

(2)  Where  it  was  untruly  stated  that  "  more  than  half  the  first  issue  of 

shares  has  been  already  subscribed  for,"  and  that  "  upwards  of  70,000/. 
has  already  been  expended  on  the  estate  by  the  vendor  in  building.s 
and  improvements,  in  addition  to  the  purchase-money  paid  by  him  for 
the  land."     See  Boss  v.  Estates  Investment  Co.,  3  Eq.  122;  3  Ch.  (382. 

(3)  Where  it  was  stated  that  "  one-half  the  required  capital  has  ijeen  sub- 

scribed by  the  directors  and  their  friends,"  whereas  not  one-fourth  had 
been  subscribed.  Kmt  v.  Freehold  Land  Co.,  4  Eq.  588;  3  Ch.  493. 
And  see  Henderson  v.  Laoon,  5  Eq.  249,  and  Arnison  v.  Smith,  41 
C.  Div.  348. 

(4)  Where  it  was  st;ited  that  a  particular  mine  "  containing  very  valuable 

claims,  some  of  which  are  in  fidl  operation,  and  make  large  daily 
returns,"  had  been  contracted  to  be  purchased,  whereas  the  mine  was, 
in  fact,  worthless,  and  there  were  no  claims  in  operation.  Reese  River 
Co.  V.  Smith,  L.  R.  4  H.  L.  64. 
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(5)  Where,  in  the  case  of  a  banking  company,  it  was  untruly  stated  <a)  that 

the  bank  had  arranged  to  take  over  several  successful  banking  institu- 
tions of  old  standing;  and  (b)  that  the  directors  had  had  an  offer  of 
support  as  to  capital  and  business  from  a  large  and  powerful  bank  in 
Paris.     See  Carling  v.  London  and  Leeds  Bank,  56  L.  T.  115. 

(6)  Where  it  was  stated  that  "  the  surplus  assets,  as  appear  by  the  last 

balance-sheet,  amount  to  upwards  of  10,000/.,''  whereas,  in  fact,  there 
was  a  deficit.  See  London  and  Staffordshire  Co.,  24  C.  D.  149.  In 
this  case  it  was  admitted  that  the  misrepresentation  was  made  bond  fide 
in  consequence  of  a  mistake  of  fact,  but  relief  by  rescission  was 
granted. 

(7)  Where  some  of  the  directors  named  in  the  prospectus  had  not  accepted 

office.  Blake's  case,  34  Beav.  639;  compare  Scottish  Petroleum  Co., 
23  C.  Div.  413;  and  Hallows  v.  Fernie,  3  Ch.  467;  and  where  some  of 
the  members  of  the  council  of  administration  had  not  consented  to  act. 
Wnhurrirjht's  case,  62  L.  T.  30;  63  L.  T.  429;  Karherr,'s  ca-ne,  (1892) 
3  Ch.   1. 

(8)  Where  the  company  was  formed  to  acquire  a  business,  and  it  was  stated 

that  the  profits  of  the  business  had,  during  a  specified  period,  amounted 
to  or  averaged  so  much,  whereas  in  fact  they  were  much  le^^s.  Glnsler 
V.  Rolls,  42  C.  D.  436. 

(9)  Where  the  company  was  formed  to  work  a  mine,  and  it  was  untruly 

stated  that  a  particular  reef  or  bed  had  been  found  on  the  property, 
and  that  the  mine  was  similar  in  character  to  some  other  mine.  See 
Mount  Morgan  Co.,  56  L.  T.  622. 

(10)  Where  it  was  stated  untruly  that  the  profits  had  amounted  to  17  per 

cent,  on  the  capitiil  employed.     Olasier  v.  Hulls,  42  C.  Div.  436. 

(11)  Where  it  was  stated  that  the  company  had  an  agreement  to  acquire  part 

of  a  well-known  mine,  whereas  it  was  an  entirely  different  property. 

(12)  Where  it  was  stated  that  the  promoters  had  expended  a  large  specified 

sum  in  opening  up  or  testing  the  property,  whereas  the  statement  was 
wholly,  or  to  a  considerable  extent,  untrue. 

(13)  Where  the  prospectus  stated  in  effect  that  the  company  was  formed  to 

acquire  an  existing  patent,  whereas  only  provisional  protection  had 
been  obtained.     Scott  v.  Snyder,  ^c.  Co.,  66  L.  T.  278. 

(14)  Where  the  company  was  formed  to  work  a  patented  invention,  and  it 

was  stilted  that  it  had  obtained  an  exclusive  licence  to  work  sucli  inven- 
tion in  a  particular  district,  whereas  the  licence  was  not  exclusive. 

(15)  Where  it  was  stated  that  no  promotion  money  was  to  be  paid,  whereas 

there  was  an  agreement  to  pay  large  sums.  Lodtvick  v.  Earl  of  Perth, 
1  T.  L.  R.  76. 

(16)  Where  it  was  stated  that  the  company  held  the  property  under  lease  at  a 

small  ground  rent,  whereas  there  was  a  considerable  royalty  in 
addition. 

(17)  Where  it  was  stat<Mi  that  a  specified  sum  was  to  be  paid  for  the  projierty, 

whereas  the  sum  included  a  large  sum  for  promotion  money.  Kent  v. 
Freehold  L.and  Co.,  4  Eq.  588;  Gihh  v.  Great  Southern  Mysore  Co., 
Ct.  of  App.  10  Feb.  1882;  Capel  v.  Sims,  58  L.  T.  807. 

(18)  Where  the  company  was  formed  to  buy  a  mine,  and  extracts  from  the 

report  of  an  expert  were  set  forth  which  gave  a  misleading  impression 
of  the  report,  and  induced  the  belief  that  the  mine  was  similar  to  a 
rich  adjacent  mine.     Mount  Morgan  Co.,  56  L.  T.  622. 

(19)  Where   the   company   was    formed    to   work   an   invention,    and    it    was 

untruly  stated  that  a  contract  had  been  made  for  the  purchase  from 
the  company  of  50,000  of  the  patented  machines.  Snook  v.  Self-Acting 
Co.,  3  T.  L.  R.  612. 
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(20)  Where  in  the  case  of  a  tramway  com])aiiy  it  was  stated  that  tlie  tompaiiy 
had  by  the  special  Act  the  right  to  use  steam,  wliereas  it  only  had  that 
riglit  with  the  sanction  of  the  Board  of  Trade.  Derry  v.  PrrJ:,  1 1 
App.  Cas.  337. 

(2\)  Where  it  was  untruly  stated  that  tljf  guaranteed  dividend  was  secured 
by  deposit  with  trustees  of  a  sufficient  amount  of  ( lovernment  securities. 
Knox  V.  Hayman,  67  L.  T.  137. 

(22)  Where  a  promoter,  who  was  to  get  part  of  the  purchase-money,  was  un- 

truly put  forward  as  one  of  the  vendors.     Capel  v.  Sims,  58  L.  T.  807. 

(23)  Where  it  was  untruly  stilted  that  the  vendor  was  to  pay  all   the  pre- 

liminary expenses.     Librrifui  Govprnment  Concessions,  9  T.  L.  R.  136. 

(24)  Where  it  was  untruly  stated  that  the  company  were  the  sole  manufac- 

turers of  asbestos  in  France,  and  had  a  practical  monoj)oly.  Hydr  v. 
Neio  Asbestos  Co.,  8  T.  L.  R.  121. 

(25)  Where  it  was  untruly  stated  that  the  company's  process   was  a  com- 

mercial success.     Stirling  v.  Passbttrg  Graiiis,  8  T.  L.  R.  71. 

(26)  Where  it  was  stated  that  the  vendors  to  the  company  had  purchased  for 

140,000/.  payable  in  cash,  and  had  agreed  to  re-sell  to  the  company  for 
180,000/.,  whereas  they  had  also  purchased  debentures  incuml)ering 
the  same  property,  on  which  they  had  made  a  further  profit  of  20,000/.,^ 
which  was  only  referred  to  in  the  prospectus  as  follows:  "  Any  other 
profits  made  by  the  .syndicate  " — the  vendors — '"  from  interim  invest- 
ments arc  excluded  from  the  sale  to  the  company."  Ghtrkstein  v. 
Barnes,  (1900)  A.  C.  240. 

(27)  Where  it  was  stated  that  the  vendors  of  nitrate  grounds  had  obtained 

and  brought,  in  pipes,  to  them  a  supply  of  water,  and  that  the  company 
would  have  the  right  of  using  a  certain  part  of  the  water,  whereas 
the  water  supply  was  insufficient.  Luyunas  Nitrate  Co.  v.  Lagunas. 
Syndicate,  (1899)  2  Ch.  392,  397,  429. 

(28)  Where  it  was  falsely  represented  that  patented  articles  were  a  commercial 

success  and  beyond  the  experimental  stage.  Greenwood  v.  Leather 
Shod   Wheel  Co.,  (1900)   1  Ch.  921. 

(29)  Where  it  was  stated  that  share  capital  had  been  "  subscribed,"  when  in 

fact  it  had  only  been  allotted  in  fully  paid  shares  to  the  company's 
contractor.     Arnison  v.  Smith,  40  Ch.  D.  567. 


Examples  of 
cashes  where 
the  misrepre- 
sentation or 
non-disclosui't 
was  insuffi- 
cient . 


Other  instances  of  misrepresentations  may  be  found  in  Jackson  v. 
Turquand,  L.  R.  4  H.  L.  305;  Moore  v.  Explosives  Co.,  56  L.  J.  Ch. 
235;  WrighVs  case,  L.  R.  7  Ch.  bo;  Lyon's  case,  35  Beav.  646; 
Bellairs  v.  Tucker,  13  Q.  B.  D.  562;  New  Brunsivick  Co.  v.  Cony- 
beare,  9  H.  L.  C.  724;  Nicol's  case,  3  D.  G.  &  J.  387;  Re  Devala 
Provident  Gold  Mining  Co.,  22  Ch.  D.  593;  Drincqbier  v.  Wood, 
(1899)  1  Ch.  393;  Components  Tube  Co.  v.  Naylor,  (1900)  2  Ir.  K. 
1  Q.  B. 

The  following  are  instances  in  which  the  misrepresentation  or  non- 
disclosure relied  on  Avas  held  to  be  insufficient: — 


(1)  Where  it  was  stated  that  an  invention  to  be  acquired  by  the  company  had 
been  tested,  and  that  according  to  the  experiments  the  material  could 
be  produced  at  a  specified  cost,  but  that  it  was  intended  to  test  the 
invention  further,  and  it  in  fact  turned  out  worthless.  Denton  v., 
Macneil,  2   Eq.    352. 
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(2;  Where  the  prospectus  mentioned  "  a  guaranteed  dividend  of  not  less  than 
15  per  cent,  for  the  first  five  years,"  whereas  there  was  only  some 
unrecorded  understanding  with  the  vendor  that  he  was  to  give  such 
guarantee.  Kent  v.  Frpehold  Land  Co.,  4  Eq.  588.  Here  it  was 
considered  that  there  was  enough  to  put  the  plaintiff  on  inquiry. 

(3)  Where  the  jjrospectus  did  not  disclose  an  arrangement  between  promoter 

and  director  for  the  qualification  of  the  latter.      Heymann  v.   Euro- 
pean Central  Rail.  Co.,  7  Eq.  154;  and  see  Gover's  case,  1  C.  Div.  182. 

(4)  Where  the  prospectus  omitted  to  state  that  the  company  would  have  to 

make   a   deposit   of   20,000/.    by   way   of   guarantee,   with    liability   to 

forfeiture.     Central  Rail.   Co.  v.   Kisch,  L.   R.  2  H.  L.  99;   and  see 

Smith  V.  Chadwick,  9  App.  Cas.  187. 
(5;  Where  it  was  stated  that  the  company  was  to  have  "  a  free  grant  of  30,000 

acres  in  the  provinces  through  wliich  the  railway  is  to  pass,"  whereas 

the  30,000  acres  were  to  be  granted  only  out  of  the  provinces  benefited 

by  the  railway,  and  private  property  in  those  provinces  was  excepted. 

Central  Rail.  Co.  v.  Kisch.  L.  R.  2  H.  L.  at  p.  115. 
(tt)  Where  a  government  guarantee  of  9  per  cent,  per  annum  on  the  capital 

was  mentioned,  without  reference  to  the  fact  that  it  was  to  last  so  long 

only   as   the   capital  did    not    produce  9   per   cent,    for   a   reason   not 

imputable  to  the  company. 
(7)  Where  it  was  stated  that  certain  reports  on  the  property  had  been  pre- 

j)ared    "  for   the    directors,"    though    really    made    for    the    promoters. 

But   in   this  case  there  was   no  finding  of  fraud.      Anrjux  v.   Clifford. 

(1891;    2    Ch.    449. 


As  to  (3;,  supra,  p.  133. 

The  allottee  is  uot  entitled  to  rescission  unless  he  wns  induced  to  No  rescission 
,        ,  .  .  ,  .   ,    ,       if  all()tte(»  was 

enter  into  the  contract  by  the  representation  or  suppression  winch  lie  ^,^^  induced 

establishes,  that  is  unless  it  was  dans  locum  contractui.  by  the  repre- 

_     .  .    „  oil  I       J    I  1  seiitation,  ifcc, 

It  IS  not  an  inference  ot  law  that  a  party  wlio  takes  Rlmres  on  a  to  contract  to 

prospectus  containing-  a  iiiisrepresontation  was  induced  to  subscribe  take  the 
l)y  that  misrepresentation.  Per  Lord  Blackburn,  in  Smith  v.  Chad- 
luick,  9  App.  Cas.  187.  It  is  a  question  of  fact  to  be  determined  with 
due  reg-ard  to  all  the  circumstances.  But  "if  it  is  proved  that  the 
defendants,  with  a  view  to  induce  the  plaintiff  to  enter  into  a  contract, 
made  a  statement  to  the  plaintiff  of  such  a  nature  as  would  be  likely 
to  induce  a  person  to  enter  into  a  contract,  and  it  is  proved  that  the 
l^laintiff  did  enter  into  the  contract,  it  is  a  fair  inference  of  fact  that 
he  was  induced  to  do  so  by  the  statement."  Per  Lord  Blackburn, 
ibid.  p.  196.  And  the  following  passage  from  the  judgment  of  Lord 
Halsbury,  L.  C,  in  Arnison  v.  Smith,  41  C.  D.  369,  points  in  the  same 
direction.  "  It  is,"  said  his  Lordship,  "  an  old  expedient,  and  seldom 
successful,  to  cross-examine  a  person  who  has  read  a  prospectus,  and 
ask  him  as  to  each  particular  statement  what  influence  it  had  on  his 
mind,  and  how  far  it  determined  him  to  enter  into  the  contract.  This 
is  quite  fallacious;  it  assumes  that  a  person  who  reads  a  prospectus 
and  determines  to  take  shares  on  the  faith  of  it,  can  appropriate 
among  the  different  parts  of  it,  the  effect  produced  by  the  whole. 
This  can  rarely  be  done  even  at  the  time,  and  for  a  shareholder  thus 
P  o 
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Usual  stated 
grounds  for 
relief. 


Onus  of 
proof  ; 


to  analyse  his  mental  impressions  after  an  interval  ot"  several  years,  so 
as  to  say  which  representation  in  particular  induced  him  to  take 
shares,  is  a  thing  all  but  impossible.  A  person  reading  the  pro- 
spectus looks  at  it  as  a  whole,  he  thinks  the  undertaking  is  a  fine 
commercial  speculation,  he  sees  good  names  attached  to  it,  he  observes 
other  points  which  he  thinks  favoural>lo,  and  on  the  whole  he  forms 
his  conclusion.  You  cannot  Aveigh  the  elements  by  ounces.  It  was 
said,  and  I  think  justly,  by  Sir  G.  Jessel,  in  Smith  v.  Chadwick,  that 
if  the  Court  isees  on  the  faith  of  the  statement  that  it  is  of  such  a 
nature  as  would  induce  a  person  to  enter  into  the  contract,  or  would 
tend  to  induce  him  to  do  so,  or  that  it  would  be  a  part  of  the  induce- 
ment to  enter  into  the  contract,  the  inferen(;e  is,  if  he  entered  into 
the  contract,  that  he  acted  on  the  inducement  so  held  out.  unless  it  is 
shown  that  he  knew  the  facts,  or  that  he  avowedly  did  not  rely  on  the 
statement  whether  he  knew  the  facts  or  not.  I  think,  therefore,  that 
the  second  proposition  is  proved — that  the  plaintiffs  were  induced  to 
take  stock  by  the  misrepresentation."  Lord  Halsbury  has  lecently, 
in  Madefy  v.  Tait,  (1906)  A.  C.  24,  given  expre-ssion  to  similar 
views.  But  this  inference  does  not  arise  when  the  statement,  being 
ambiguous,  is  only  false  in  one  sense;  in  such  a  case  it  rests  with  the 
allottee  to  .show  that  he  understood  the  words  in  the  sense  in  which  it 
was  false,  and  was  thereby  induced  to  subscribe.  Smith  v.  Chadnick, 
9  App.  Cas.  187. 

What  happens  in  most  ca.ses  is  thai  the  allottee  swears  that  he  was 
induced  by  the  particular  misrepresentation  or  suppression  to  take 
the  shares,  or  that  he  subscribed  on  the  faith  of  the  prospectus,  and 
that  he  would  not  have  subscribed  had  he  known  the  facts.  And 
where  on  this  or  other  evidence  a  prima  facie  case  for  rescission  has 
been  thus  established,  the  onus  of  proving  that  the  allottee  was  not 
so  induced,  or  is  otherwise  not  entitled  to  rescind,  is  cast  on  the 
company. 


Grounds  of  Defence. 


how  dis- 
charfft'd. 


This  onus  may  be  discliarged  in  various  ways,  e.g.,  by  showing — 

(1)  That  the  allottee  subscribed  before  he  saw  the  prospectus.     Smith  v. 

Chadwick,  20  C.  D.  68. 

(2)  That  he  was  really  induced  to  subscribe  by  arrangement  with  promoters. 

(3)  That  he  was  really  induced  to  subscribe  by  representations  made  by 

parties  for  whom  the  company  was  not  responsible. 

(4)  That  he  did  not  rely  on  the  statements,  but  investigated  the  matter 

himself.  Jennings  v.  Broughton,  5  D.  M.  &  G.  126;  17  Beav.  238; 
and  see  Mathias  v.  Yetts,  46  L.  T.  497;  Eagles  field  v.  Marquis 
of  Londonderry,  4  Ch.  D.  693. 

(5)  That  the  prospectus  itself  showed  that  the  statements  were  based  on 

hearsay,  and  were  to  be  verified  subsequently.  British  Burmah 
Co.,  56  L.  T.  815. 
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(6)  That  the  allottee  is  a  person  of  such  experience  and  character  that  it 
is  not  credible  that  ho  was  misled  by  the  statement  relied  on.* 

An  allottee  will  not  lose  the  right  to  rescission  because  the  par- 
ticular misrepresentation  complained  of  was  not  the  sole  inducement 
to  him  to  subscribe.  NicoVs  case,  3  D.  &  J.  420;  Edgington  v. 
Fitzmmirice,  29  C.  Div.  459;  Carling  v.  London  and  Leeds  Bank, 
<i(i  L.  T.  115;  Arnison  v.  Smith,  41  C.  Div.  348;  Seott  v.  Smjder, 
do.  Co.,  66  L.  T.  283;  .8.  C,  67  L.  T.  104;  Peek  v.  Derrij,  37 
Ch.  D.  541;  Knox  v.  Hayman,  67  L.  T.  139.  It  is  sufficient  that 
it  was  an  inducement. 

Whei-e  the  prospectus  merely  states  tliat  A.  B.  reports  so  and  so, 
the  applicant  is  not,  as  between  himself  and  the  company,  entitled 
to  assume  that  those  who  issue  the  prospectus  guarantee  the  truth 
or  accuracy  of  A.  B.'s  report.  Smith's  case,  2  Ch.  604;  Raivlins  v. 
Wickham.  3  D.  &  J.  304;  Bentk'}/  v.  Black,  9  'j;.  L.  R.  580. 

Thus  where  the  promoters  of  a  company  to  work  a  lead  mine  in 
Burmah  issued  a  prospectus  having  appended  to  it  a  report  by  tlie 
vendor  of  the  mine,  and  the  prospectus,  refen-ing-  to  the  report,  spoke 
in  the  highest  terms  of  the  (juantity  of  ore,  but  proposed  sending  out 
someone  to  test  it,  which  was  never  done,  and  tlie  report  turned  out 
totally  false,  and  an  action  for  rescission  was  brought  by  an  allottee 
who  subscribed  on  the  faith  of  the  prospectus,  ii  was  held  that 
the  promoters  had  frankly  told  the  allottee  all  they  knew,  and  could 
jiol  be  taken  to  guarantee  the  truth  of  the  report.  Be  British 
Burmah  Lead  Co.,  56  L.  T.  815. 

But  it  is  otherwise  if  the  company  represents  the  reports  as  facts. 

If,"  said  Turner,  L.  J.,  "a  company  will  take  upon  itself  to 
assume  the  authenticity  of,  and  give  credit  to,  the  reports  which  are 
made  to  it,  and  represent  as  facts  the  matters  stated  in  those  reports, 
it  must  take  the  consequences.  If  the  company  had  confined  them- 
selves to  saying  '  we  have  received  reports,  from  wliich  we  believe, 
and  have  reason  to  believe,  that  these  mines  are  in  full  operation  and 
are  making  daily  large  returas,'  it  might,  and  no  doubt  would,  have 
boon  difficult  for  Mr.  Smith  to  be  relieved  from  the  contract;  but  the 
company,  instead  of  thus  referring  to  the  information  received,  stated 
the  circumstances  as  facts."    Smith's  case,  2  Ch.  App.  611. 

fji  Bentley  v.  Black,  supra,  the  prospectus  set  out  a  report  by  an 
accountant,  and  the  Court  of  Appeal  held  tliat  there  was  no  represen- 
tation by  the  directors  that  the  report  was  correct.  "  It  was  true  that 
Mr.  L.  was  a  chartered  accountant,  and  that  he  had  made  a  particular 
xeport,  and  that  was  all  that  the  directors  said  in  the  prospectus." 


*  "  It  is  important  to  see  whether  the  plaintiff  was  a  person  likely  through 
inexperience  to  be  misled  by  a  prospectus,  or  to  place  implicit  reliance  on  all 
that  it  contains."  Per  Lord  Chelmsford,  Hallows  v.  Fernie,  3  Ch.  467;  and 
see  Bellaira  v.  Tucker,  13  Q.  B.  D.  577;  Smith  v.  Chadtvick,  9  App.  Cas.  p.  191. 
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Per  Lord  Eslior,  M.  li.  If  the  prospoclus  iiiisi-eprejents  the  contents 
of  a  report  or  other  document,  or  states  its  contents  in  a  deceptive 
manner,  the  subscriber  is  not  bound  to  look  at  the  document  to  see 
whether  it  bears  out  what  is  stated.  Redgrave  v.  liurd,  20  C.  D.  23. 
"The  applicant  is  entitled  to  say:  You  at  least,  who  have  stated 
what  is  untrue,  cannot  accuse  me  of  want  of  caution,  because  I  relied 
on  your  fairness  and  honesty."  Per  Lord  Chelmsford,  Central  Bail. 
Co.  of  Venezuelan.  Kisch,  L.  R.  2  H.  L.  99. 

"  The  representation  once  made  releases  the  })arty  from  an  inves- 
tigation, even  if  the  opportunity  is  afforded."'     Per  Cotton,  L.  J.. 
Redgrave  v.  Hurd,  20  C.  D.  23;  and  see  Liberian  Government  Con- 
cessions, 9  T.  L.  E.  13G;  Aaron's  Reefs  v.  Tiviss.  (1896)  A.  C.  273: 
Ex  parte  Kintrea,  5  Ch.  App.  100. 
IbBue  of  pro-        Formerly  it  was  customary  to  issue  the  prospectus  before  the  incor- 
incorpora-  *^'*^  poration  of  the  company,  and  in  such   case  it  was  held  that  any 
tion.  .substantial  variance  between  the  objects  of  the  company,  as  stated  in 

the  prospectus,  and  in  the  subsequently  registered  memorandum  of 
association,  entitled  the  allottee  to  repudiate  his  shares.  Ship's  case, 
2  De  G.  J.  &  S.  544:  Webster's  case,  2  Eq.  741;  Steivart's  case,  1  Ch. 
.374. 
Reference  to  But  this  course  is  now  rarely  adopted.  Moreover,  in  Peel's  ca.<.e, 
^Tarticlts'"  -  ^^^-  ^^4'  ^^^^  Cairns  laid  down  rules,  in  regard  to  relief  in  such 
eases,  which  have  practically  put  an  end  to  further  claims  on  the 
ground  of  variance:  "If,"  he  said,  "the  memorandum  and  articles 
are  in  existence  when  he  (the  applicant)  applies  for  shares,  and  if  he 
agrees  to  take  his  shares  on  the  footing  of  the  memorandum  and 
articles,  then  I  think  that  he  ought  to  be  held  bound  to  look  at  ihem 
before  he  applies  for  shares.  But  where  the  memorandum  and 
articles  are  not  in  existence  at  the  time  of  application,  I  think  that, 
at  the  very  latest,  when  he  receives  his  allotment  of  shares,  he  ought 
to  satisfy  himself  that  there  is  nothing  in  the  memorandum  and 
articles  to  which  he  desires  to  make  any  objection."  This  was 
ai^proved  in  Oakes  v.  Turquand,  L.  R.  2  H.  L.  352:  and  see  Doivne-'t 
V.  Ship,  L.  R.  3  H.  L.  359. 
Where  repre-        Sometimes  a  representation  which  was  true  Avhen  the  prospectus 

sentatum  only  ^^.^^  issued  becomes  false  before  the  allotment  is  made.    In  such  case- 
true  at  time. 

the  fact  ought  to  be  communicated  to  the  applicant.  Scottish  Petro- 
leum, 23  C.  Div.  438;  Traill  v.  Baring,  4  D.  J.  &  S.  318:  Henderson 
V.  Lacon,  5  Eq.  249;  and  per  Lord  Blackburn,  Broicnlie  v.  Campbell. 
5  App.  Cas.  950. 

Contract  Voidable,  not  Void. 

lu  every  case        A  contract  to  take  shares,  debentures,  or  debenture  stock,  which  has 

the  contract i.«  i^ggj^  induced  by  misrepresentation  or  suppression  of  material  facts. 

voidable,  not  j  r  i  x 

void.  is  voidable,  not  void;  that  is  to  sa}-,  the  shareholder  has  the  option  to 

affirm  or  avoid  the  contract^  but  until  the  shareholder  elects  to  avoid 
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it,  it  remains  good.     Oakes  v.  Turquand,  L.  R.  2  H.  L.  325;  Peek  v. 
Ourney,  L.  R.  6  H.  L. 

The  riglit  to  avoid  the  contract  is,  however,  qualified,  that  is  to  say,   Prompt  action 
(1)  it  must  be  exercised,  if  at  all,  promptly  on  discovering  the  facts,  iind  before 
and  (2)  the  right,  in  the  case  of  shares,  will  be  lost,  if  a  winding-up 
commences  before  the  contract  is  eft'ectually  avoided. 

"  If  a  man  claims  to  rescind  his  contract  to  take  shares  in  a 
company,  on  the  ground  that  he  has  been  induced  to  enter  into  it  by 
misrepresentation,  lie  must  rescind  it  as  soon  as  he  learns  the  facts, 
or  else  he  forfeits  all  claims  to  relief."  Per  James,  L.  J.,  Sharpley 
V.  Louth,  dtc.  Rail.  Co.,  2  C.  Div.  GG3,  685;  and  see  Ashley's  case, 
9  Eq.  26'i;  Ogilvie  v.  Currie,  37  L.  J.  Ch.  541;  Reese  River  Silver 
Mining  Co.,  2  Ch.  612;  Karberg's  case,  (1892)  3  Ch.  14.  For  his 
name  being  on  the  register,  he  is  held  out  to  the  public  as  a  member, 
and  persons  may  be  induced  to  act  on  the  faith  of  his  membership. 
Oakes  v.  Turquand,  L.  R.  2  H.  L.  325.  Hence,  Lord  Cairns,  L.  C, 
said  in  Scholey  v.  Central  Rail.  Co.  of  Venezuela,  9  Eq.  267,  n., 
that  ■'  He  certainly  thought  the  Court  would  be  most  careful  to  see, 
in  the  ease  of  a  company  going  on  and  trading,  in  which  the  rights 
of  the  siiareholders  and  others  varied  from  day  to  day,  that  a  person 
coming  to  complain  of  misrepresentations,  and  coming  to  avoid  a 
voidable  coutract,  came  within  the  shortest  limit  of  time  which  was 
fairly  possible  in  such  a  case." 

A  short  delay  may  be  sufficient  to  depri\e  iiim  of  the  right  to  Laches. 
rescind.  Thus  in  Taite's  case,  3  Eq.  795,  a  delay  ul  a  month  after  the 
shareholder  had  given  notice  of  repudiation,  which  the  directors 
declined  to  permit,  was  deemed  fatal.  And  in  Feel's  case,  2  Ch. 
674,  Lord  Cairns  was  of  opinion  that  a  delay  of  two  months  might 
be  fatal.  It  may  be  that  a  delay  of  even  fourteen  days  would  bar 
the  remedy.  Ogilvie  v.  Currie,  supra;  see  also  Scottish  Petroleum 
Co..  23  C.  Div.  413,  434  (where,  however,  the  point  was  not  necessary 
to  the  decision  of  the  ca.se);  Skelton's  case,  68  L.  T.  210;  Jackson'.^ 
case,  I'i  SV.  R.  894;  Kent  v.  Freehold  Land  Co.,  3  Ch.  493;  Reese 
River  Co.  v.  Smith,  L.  R.  4  H.  L.  64;  Central  Rail.  Co.  of  Venezuela 
V.  Kisch,  L.  R.  2  H.  L.  99;  and  London,  dtc.  Electric  Lighting  Co.. 
55  L.  T.  670. 

And  although  time  does  not  run  till  discovery  of  the  facts  giving 
the  right  to  rescind,  a  shareholder  is  not  entitled  to  shut  his  eyes  and 
ears. 

Thus,  if  the  directors  send  him  a  report  showing  that  there  have 
been  misrepresentations,  and  he  admits  its  receipt,  he  must  be  taken 
to  have  read  it,  and  time  will  run  accordingly.  Scholey  v.  Central 
Rail.  Co.,  9  Eq.  266,  n.;  Dunkley's  case,  7  T.  L.  R.  234.  See,  how- 
ever, Karberg's  case,  (1892)  3  Ch.  1;  66  L.  T.  184. 

And  he  is  not  at  liberty  to  "stand  by  when  a  great  number  of 
j;eople  tell  him  that  misrepresentations  have  been  made  by  which 
shareholders  have  been  induced  to  take  shares,  and  wait  until  it  is 
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Mere  rumoi'i- 
or  suspicion. 


Reasonable 
delay. 


Effect  of 
forfeiture  on 
right  to 
repudiate 
shares. 


Effect  of 
winding-up 
on  the  claim. 


decided  by  a  Court  of  justice  that  there  has  been  a  misrepreseutatiou; 
on  the  contrary,  it  is  his  duty  in  such  a  case  to  go  and  ascertain  for 
himself  whether  there  is  a  misrepresentation  or  not.'"  Per  Romilly, 
M.  R.,  Ashley's  case,  9  Eq.  269.  Nevertheless,  mere  rumour  that  the 
company  is  a  swindle,  or  mere  suspicion,  is  not  enough.  Thus,  in 
Central  Rail,  of  Venezuela  v.  Kisch,  L.  R.  2  H.  L.  99,  the  allotment 
was  on  July  15th,  and  the  allottee  admitted  liaving  heard  adverse 
rumours  soon  after  the  allotment,  but  he  did  not  actually  discover 
the  facts  till  22ud  November,  and  it  was  considered  that  he  was  not 
barred  by  this  delay.  Lord  Chelmsford,  L.  C.  said  "that  although 
the  respondent  might  have  heard  unfavourable  rumours,  and  con- 
ceived suspicions  of  the  company  at  an  early  period  after  he  obtained 
his  shares,  yet  that  he  received  no  certain  information  upon  which 
he  could  act  until  the  month  of  November,  and  he  did  nothing  be- 
tween that  day  and  the  28th  of  January,  1865  (when  he  filed  his  bill), 
which  amounted  to  acquiescence."  And  see  Reese  River  Co.  v. 
Smith,  L.  R.  4  H.  L.  64,  and  Aaron's  Reefs  v.  Twi^s.  (1896)  A.  C. 
273,  293.  It  has  been  held  that  when  a  company  relies  for  defence 
on  non-repudiation  within  a  reasonable  time  after  receipt  of  a 
circular  disclosing  facts  giving  a  right  to  repudiate,  it  is  for  the 
company  to  prove  the  receipt  of  the  circular.  London  and  Staff. 
Co.,  24  C.  D.  149. 

A  limited  delay  may  be  excused  where  it  has  resulted  from  bond 
fide  negotiations  between  the  repudiating  shareholder  and  the  com- 
pany. Neill's  case,  15  W.  R.  894;  Paivle's  case,  4  Ch.  497;  Tibbatts 
V.  Boulton,  73  L.  T.  534. 

If  the  company  forfeits  the  shares  and  gives  notice  of  the  forfoilure 
10  the  shareholder,  and  the  shareholder  had  not  lost  his  right  to 
repudiate  at  the  date  of  the  notice,  the  relation  of  company  and 
shareholder  is  severed,  and  the  latter  becomes  a  mere  debtor  to  the 
company  for  calls;  and  if  he  has  not  done  any  act  to  repudiate  the 
contract,  he  is  not  then  bound  to  take  any  step  for  the  mere  purpose 
of  getting  rid  of  his  liability  to  pay  the  calls,  but  to  an  action 
to  recover  them  may  set  up  the  misrepresentation  as  a  defence. 
Aaro7i's  Reefs  v.  Twiss,  (1896)  A.  C.  273,  295. 

When  a  shareholder  is  suing  for  rescission,  the  Court  can  restrain 
a  forfeiture  of  the  shares  pending  the  hearing.  Lamb  v.  Sambas 
Rubber  Co.,  (1908)  1  Ch.  845;  Jo7ies  v.  Pacofja  Rubber  Co..  (1911) 
1  K.  B.  455. 

A  shareholder  must  not  onl}'  give  prompt  notice  of  repudiation 
after  discovering  the  facts  entitling  him  to  rescind,  but  must  follow 
up  the  notice  by  proceedings  to  have  his  name  removed  before  a 
veinding-up  has  commenced;  that  is  to  say,  where  the  winding-up 
is  by  the  Court,  before  the  'presentation  of  the  petition  on  which  the 
order  is  made,  and  where  the  winding-up  is  voluntary  (with  or 
without  the  supervision  of  the  Court),  before  the  resolution  for 
winding-up  is  passed.     Oakes  v.  Turquand,  L.  R.   2  H.   L.   325; 
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Kent  V.  Freehold  Land  and  Brickmaking  Co.,  3  Ch.  493;  Stone  v. 
City  and  Count >f  Bank,  3  C.  P.  Div.  282;  Ceiitral  Klondyke  Gold 
Co.,  Thomsons  case,  5  Mans.  282;  General  Railway  Syndicate, 
Whiteley's  case,  (1899)  1  Ch.  770.  Whether  the  company  is  solvent 
or  not  makes  no  difference.     Burgess  s  case,  15  C.  D.  507. 

But  this  rule  i  as  to  taking-  active  steps)  does  not  apply  to  the  avoid- 
ance of  an  irregular  allotment  under  sect.  86  ol  the  Companies  Act, 
1908.  In  that  case  notice  of  repudiation  is  enough.  Jle  National 
Motor  Mail  Coach  Co.,  (1908)  2  Ch.  228. 

The  ground  of  the  decision  in  Oakes  v.  Turquand,  uhi  supra,  was 
that  the  contract  was  voidable,  not  void;  that  a  voidable  contract 
could  not  be  avoided  after  the  rights  of  third  parties  had  supervened, 
that  by  the  winding-up  the  righta  of  the  company's  creditors  had 
supervened,  and  that  thereupon  a  new  statutory  liability  arose  to 
contribute  to  the  assets. 

,  T    .•  Effectual 

What  IS  an  etiectual  repudiation:—  repudiation. 

(1)  It  is  sufficient  if  the  shareholder,  without  undue  delay,  gives  notice  to 
the  company  that  he  repudiates,  and  the  directors  thereupon  bond 
fide  assent  to  the  rescission  of  the  contract  before  a  winding-up 
commences.  An  order  of  the  Court  is  not  necessary  in  such  a  case. 
Wririht's  case,  7  Ch.  55;  Reese  River  Co.  v.  Smith,  4  H.  L.  64,  74. 
And  this  may  be  sufficient  even  where  the  directors  do  not  in  fact 
remove  the  name  of  the  repudiating  sharelioldor  from  the  register  of 
members.     Blake's  case,  13  W.   R.  486. 

And  it  may  be  sufficient,  althougli  tlic  ground  i)ut  forward  by  the 
shareholder  for  rescission  is  not  sufficient,  provided  the  directors  know 
that  there  are  in  fact  valid  grounds  on  wliich  rescission  might  be 
claimed.     Wright's  case,  7  Ch.  55. 

(2)  It  is  sufficient  if  the  shareholder,  without  undue  delay,  and  before  a 

winding-up  commences,  takes  legal  proceedings  to  enforce  rescission, 
*     even  though  the  winding-up  commences  before  the  order  for  rescis- 
sion is  obtained.     Reese  River  Co.  v.  Smith,  L.  R.  4  H.  L.  64. 

But  it  may  be  too  late  if  the  proceedings  are  not  taken  until  after 
the  company  has  become  publicly  insolvent.  Tennent  v.  City  of 
Glasgow  Bank,  4  App.  Cas.  615;  6'«r/mr/  v.  Londor^  and  Leeds 
Bank,  56  L.  T.   115. 

(3)  \nd  where  proceedings  to  enforce  a  call  are  taken,  and  the  company 

asks  for  judgment  under  Ord.  XIV.,  and  the  defendant  in  his  affi- 
davit sets  up  misrepresentation,  and  states  that  he  intends  to 
counterclaim  for  rescission,  that,  it  has  been  held,  is  sufficient, 
altliough  his  counterclaim  is  not  put  in  until  after  a  winding-up  is 
commenced.      Whiteley's   case,    (1900;    1    (h.    365. 

(4)  It  is  sufficient  if  the  shareholder  gives  notice  of  rescission,  and  although 

the  directors  do  not  assent  to  rescission,  it  is  agreed  that  the  matter 
shall  abide  the  result  of  some  pending  legal  proceeding  against  the 
company,  e.g.,  a  test  case  at  the  suit  of  a  shareholder  claiming 
relief  on  sunilar  grounds.  Paicle's  case,  4  Ch.  497;  Scottish  Petro- 
leum. Co  23  Ch.  D.  433;  Hare's  case,  4  Ch.  App.  503.  But  in 
the  absence  of  such  an  agreement  the  mere  fact  that  proceedings  are 
pending  is  not  enough  to  excuse  delay.  ^fcNe;ll's  case,  10  Eq.  503; 
Ashley's  case,  9  Eq.  263. 
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(1)  li  the  shareholdor  gives  notice  of  repudiation,  but  the  directors  decline 

to  assent  to  rescission,  and  the  shareliolder,  his  name  being  on  the 
register,  does  not  promptly  take  legal  proceedings.  JI are's  case, 
4  Ch.  503;   He  Scottish  Petroleum  Co.,  23  C.  Div.  413. 

(2)  If  the   shareholder  tnkcs   proceedings,   but  abandons   them.      Iteid    v. 

London  and  Staffordshire  Co.,  32  \V.  II.   94;   49  L.  T.  468. 

(3)  If  the  shareholder  gives  notice  of  repudiation,  and  before  tlie  directors 

assent  to  rescission,  or  legal  proceedings  are  taken,  a  winding-up 
commences.  Oakes  v.  Turquand,  L.  R.  2  H.  L.  325;  Reese  River 
Co.  V.  Smith,  L.  R.  4  H.  L.  64. 

(4)  If  the  shareholder  to  an  action  for  calls  pleaded  that  he  was  induced  to 

take  the  shares  by  fraud,  and  obtained  a  verdict,  but  took  no  further 
action  to  have  the  contract  rescinded  before  a  winding-up.  Cleveland 
Iron  Co.,  16  W.  R.  95;  but  see  IVhitelrt/'it  rase,  supra,  in  which 
this  case  was  doubted. 


Conduct  of 

shareholder 

apparently 

affirming- 

contract. 


If  a  pcr.son  who  has  never  agreed  to  become  a  shareholder  is  told 
by  the  company  that  he  is  a  shareholder,  it  is  sufficient  for  him  to 
repudiate  the  shares.  He  need  not  take  steps  to  get  his  name 
removed  iGorrissen's  case,  8  Ch.  App.  olO),  and  the  same  principle 
applies  where  there  has  been  no  real  agreement  to  take  shares  owing 
to  a  mistake  as  to  the  company's  identity.  Baillw's  case,  ^1898)  1  Cli. 
110;  Cundy  v.  Lindsay,  3  Ch.  App.  4.39,  465. 

The  right  to  rescind  may  be  lost  not  only  by  delay  or  a  winding-up, 
but  also  by  conduct  which  shows  an  election  on  the  part  of  the  share- 
holder to  affirm  the  contract. 

Thus,  if  the  shareliolder,  after  discovery  of  the  facts  giving  him  a 
right  to  rescind,  treats  the  contract  as  subsisting,  e.g.,  by  endeavour- 
ing to  sell  the  shares  (Ex  parte  Briggs,  1  Eq.  483 j,  by  executing  a 
transfer  of  the  shares  (Crawley's  rase,  4  Ch.  322),  or  other\vi.*e  deal- 
ing with  the  shares  {Nicol's  case,  3  D.  &  J.  431  J,  by  paying  calls  or 
instalments  or  receiving  dividends  (Scholey  v.  Central  Rail.  Co., 
9  Eq.  266,  n.;  Kent  v.  Freehold  Land  Co.,  4  Eq.  588;  Shearman's 
case,  66  L.  J.  Ch.  25),  or  by  attending  and  voting  at  a  general  meet- 
ing in  person  or  by  proxy  (Sharpley  v.  Louth,  dc.  Co.,  2  C.  Div. 
663),  he  cannot  afterwards  repudiate.  So,  too,  he  may  be  bound  if 
he  takes  a  transfer  of  other  shares  (Paige's  case,  15  W.  R.  892),  but 
a  transfer  of  part  of  the  shares  before  discovery  does  not  preclude 
relief  as  to  the  rest.  Mount  Morgan  (West)  Gold  Mine,  56  L.  T. 
622.  And  the  shareholder  is  allowed  a  reasonable  time  to  obtain  evi- 
dence. Central  Rail.  Co.  of  Tenezuelu  v.  Kisch,  2  H.  L.  99;  and 
British  Burniah  Lead  Co.,  56  L.  T.  856.  Negotiations  may  excuse 
delay.     Tibbatts  v.  Boulton  (1895),  73  L.  T.  534. 

It  is  conceived  tliat  acting  as  a  member  -will  not  operate  to  affirm 
the  contract  if,  before  so  acting,  the  shareholder  has  definitely  elected 
to  avoid  the  contract,  e.g.,  by  issuing  his  writ.  For  "if  a  man  once 
determines  his  election  it  shall  be  determined  for  ever."    Com.  Dig. 
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"Election"  (C.  2).  Quod  semel  placuit  in  electionibus  ampllua 
dlsplicere  non  potest.  Co.  Litt.  146  a;  Clough  v.  L.  (&  N.  W.  Rail., 
L.  R.  7  Ex.  26.  See  also  Scarf  v.  Jar  dine,  7  App.  Cas.  345,  360, 
in  which  case  Lord  Blackburn,  referring  to  the  above  maxim,  said: 
■'  That  is  Coke  upon  Littleton,  and  I  do  not  doubt  that  there  are  many 
older  authorities  to  the  same  effect;  but  that  rule  has  been  uniformly 
acted  upon  from  that  time  at  least  down  to  the  present.  When  once 
there  has  boon  an  election  to  do  one  of  two  things,  you  cannot  retract 
it  and  do  the  other  thing;  the  election  once  made  is  finally  made." 

This  ndo  was  recognized  by  the  Court  of  Appeal  in  Foulkes  v. 
Quartz  Hill  Co.  (;i884),  1  C.  &  E.  156;  in  that  ca^e  it  was  held  that 
the  issue  of  a  Avrit  claiming  rescission  of  a  contract  was  a  definitive 
election  by  the  plaintiff  to  avoid  the  contract,  and  accordingly  that  in 
.subsequently  voting  at  a  meeting  of  the  company  he  did  not  prejudice 
his  position.  The  case  is  not  reported  on  appeal,  but  the  following 
note  appears  in  the  report  above  referred  to:  "  The  Court  of  Appeal 
reversed  the  above  decision,  holding  that  the  issue  of  the  writ  was  a 
dclinitive  election  to  rescind,  and  that  this  election  was  not  affected  by 
the  subsequent  voting  at  the  meeting." 

This  seems  clear  enough,  and  the  rule  was  recently  acted  on  by 
Wright,  J.,  in  Tomlin's  case,  {\S98)  1  Ch.  104;  but  the  learned  judge 
ai^pears  to  have  doubted  "  whether  the  Court  meant  to  lay  down  the 
rule  so  absolutely  as  is  stated  in  the  note  to  the  report."  It  is,  how- 
ever, dilficult  to  see  how  so  well-settled  a  rule  could  be  laid  down 
otherwise  than  absolutely. 

A  shareholder  who,  after  discovering  that  he  has  a  right  to  rescind,  ^;^^^3"f';* 
elects  to  affirm  the  conu-act,  may  afterwards  be  entitled  to  rescind  lu  rescission. 
respect  of  some  subsequently  discovered  misrepresentation.  Per 
Chitty,  .7..  Lond.  and  Prov.  Co.,  55  L.  T.  670;  British  Burmah  Co., 
Kay,  J.,  21  June,  1888.  See,  however,  Campbell  v.  Fleming,  1 
A.  &  E.  40;  and  as  to  variance  in  objects,  see  Whitehouse's  case. 
3  Eq.  790. 

If  the  shareholder  elects  in  due  time  and  in  proper  form  to  avoid  ^^^ff^ct^^^ 
the  contract,  it  is  avoided  altogether,  and  the  case  stands  as  if  it  had 
never  been  made;  accordingly,  he  cannot  be  placed  on  the  list  of 
contributories,  even  as  a  past  member,  for  the  contract  is  avoided 
ab  initio.  Wright's  case,  12  Eq.SU;  7  (Jh.  55.  In  legal  proceedings  Interest. 
l)y  a  shareholder  to  have  his  contract  rescinded  and  his  money 
returned,  he  will  be  given  interest  thereon  although  no  case  of  fraud 
be  established.     Karberg's  case,  (1893)  3  Ch.  17. 

But  in  all  these  cases,  what  Lord  Justice  Turner  said  in  Jennings 
V.  Broughton,  5  D.  M.  &  G.  126,  140,  should  be  borne  m  mmd. 
'Although  it  is  the  undoubted  duty  of  this  Court  to  relieve  persons 
who  have  been  deceived  by  faLse  representations,  it  is  equally  the 
dutv  of  the  Court  to  be  careful  that,  in  its  anxiety  to  correct  frauds, 
it  does  not  enable  persons  who  have  joined  others  in  speculations 
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to  convert  their  speculations  into  certainties  at  the  e\'[)e!ise  of  those 
with  whom  they  have  joined." 

Action  of  Deceit  or  other  Remedy. 

Action  ot  A  person  wlio  has  been  induced  by  iraudulent  uiisrepiesentatiou  to 

deceit  or  subscribe  lor  shares,  debentures,   or  debenture  stock,   may,  as  an 

procecdimfs  j  t  •         i  >  ./ »  " 

under  Direc-     additional  or  alternative  remedy,  be  entitled  to  bring  an  action  of 

A^t'  1890^^'^^  deceit  against  those  who  have  deceived  him,  or  to  take  proceedings 

against  them  under  sect.  84  of  the  Act  (incorporating  the  provisions 

of  the  Directors'  Liability  Act,  1890),  or  under  sect.  86  (2)  of  the  Act 

(re])roducing  sect.   5  of  the  Companies  Act,   1900).     Wliere  tliese 

sections  apply,  they  give  to  the  subscriber  a  more  effective  remedy 

than  an  action  of  deceit,  and  have  to  that  extent  displaced  tlie  remedy 

obtainable;  in  such  an  action;  but  there  are  still  a  considerable  number 

of  cases  (see  infra)  in  which  the  statutory  remedy  is  not  available, 

and  in  all  such  cases  it  may  be  necessary  to  have  recourse  to  the  old 

remedy  by  action  of  deceit.     It  will  therefore  be  convenient  to  state 

here,  concisely,  some  of  the  principal  rules  applicable  in  the  case  of 

an  action  of  deceit. 

"In  an  action  of  deceit  ...  it  is  the  duty  of  the  plaintili'  to 
establish  two  things:  first,  actual  fraud,  wiiich  is  to  be  judged  of  by 
the  nature  and  character  of  the  representations  made,  considered 
with  reference  to  the  object  for  which  they  Avere  made,  the  knowledge 
or  means  of  knowledge  of  the  person  making  them,  and  tlie  intention 
which  the  law  justly  imputes  to  every  man  to  produce  those  con- 
sequences wliich  are  the  natural  result  of  his  acts;  and,  secondly,  he 
must  establish  that  tliis  fraud  was  an  inducing  cause  to  the  contract, 
for  which  purpose  it  must  bo  material  and  it  must  have  produced  in 
his  mind  an  erroneous  belief  inlluencing  his  conduct.'  Per  Lord 
Selborno,  L.  C,  Smith  v.  Chadwick  (1884),  9  App.  Cas.  187,  190. 

This  statement,  as  applied  to  a  prospectus,  may  be  formulated  as 
follows:  — 

The  plaintiff  must  prove — 
What  to  (a)  That  the  defendant  issued,  or  authorized  the  issue  of,  the 

prospectus  or  notice,  or  sanctioned  its  issue,  or  that  the 
misrepresentation  relied  on  was  made  by  the  defendant  to 
those  who  issued  the  prospectus  with  tlie  intention  that  it 
should  be  used  for  the  purposes  of  the  prospectus. 

(b)  That  the  prospectus  or  notice  contained  a  misrepresentation 
of  a  matter  of  fact. 

(c)  That  the  fact  misrepresented  was  a  material  fact. 

(d)  That  the  plaintiff  was  induced  by  such  misrepresentation  to 
subscribe  or  buy. 

(e)  That  the  plaintiff'  has  sustained  damage. 

(f)  That  the  defendant  made  the  misrepresentation  fraudulently. 


prove. 
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See  in  support  of  these  propositions  the  follomng  cases: — Peek  v. 
Gurney,  L.  R.  6  H.  L.  377;  Smith  v.  Omdivick,  9  App.  Gas.  187; 
Bellairs  v.  'Tucker,  13  Q.  B.  D.  562;  Edgington  \.  F'dzmaurice,  29 
C.  Div.  459;  Derry  y.  Peek,  14  App.  Gas.  337;  Arnison  v.  Smith,  41 
G.  D.  348;  Glasier  v.  Polls,  42  C.  Div.  436;  Arkivright  v.  Newbold, 
17  C.  D.  301;  Knox  v.  Hayman,  67  L.  T.  137;  Aaron  s  Beefs  v. 
Tu-iss,  (1896)  A.  G.  273. 

.4.?  ^o  (a). — The  responsibility  for  the  prospectus  is  a  fjuestion  of  Issue  on 

fact.     Where,  under  the  old  svstem,  a  man  applied  for  shares  in  behalf  of 

"  ■  i  i  company . 

response  to  a  prospectus  purporting  to  be  issued  by  the  company,  and 

liad  sliares  allotted  to  him  by  the  directors,  there  was  often  some  little 
difficulty  in  proving  that  the  directors  issued,  or  authorized  the  issue 
of,  the  prospectus.  They  could  be  interrogated,  it  is  true,  and  were 
rarely  in  a  position  to  deny  respon.'<ibility.  Even  if  a  director  denied 
the  fact,  evidence  might  be  foi-thcoming  (e.^f.,  that  he  distributed  pro- 
spectuses or  concurred  in  the  allotment)  which  would  countervail 
such  denial.  See  Peek  v.  Derry,  37  C.  Div.  541;  Glasier  v.  Rolls,  42 
C.  D.  436;  Bellairs  v.  Tucker,  13  Q.  B.  D.  562;  Ship  v.  Crosskill, 
10  Eq.  73;  Henderson  v.  Lacon,  5  Eq.  249.  But  in  the  absence  of 
some  such  evidence  he  was  not  liable.  Watts \.  Atkinson,  8  T.  L.  R. 
235. 

Now  that  a  copy  of  every  ])rospectus  is  re(|uiiicd  to  be  filed,  "  signed 
by  every  person  who  is  named  therein  as  a  director,  or  proposed 
director  of  the  company,  or  by  his  agent,  authorized  in  Avriting  " 
(sect.  80  (2)  of  the  Act),  the  matter  is  greatly  simplified.  As  to  the 
cases  in  which  a  director  may  be  held  responsible  for  a  fraud  com- 
mitted by  his  co-directors,  see  Cargillx.  Bower,  10  G.  D.  502;  Weir  v. 
Bell,  3  Ex.  D.  238,  249;  Glasi4>r  v.  Rolls,  42  Gh.  D.  457;  and  Land 
Credit  Co.  of  Ireland  v.  Lord  Fermoy,  5  Gh.  App.  772. 

And  so  where,  as  occasionally  happens,  the  prospectus  purports  to  Issue  ou 
be  issued  not  on  behalf  of  the  company,  but  by  some  firm  or  company  owners  of  the 
as  the  owners,  or  on  behalf  of  Uie  owners,  of  the  shares,  debentures,  or  shares,  de- 
debeuturo  stock  offered  for  subscription  or  sale,  there  is  rarely  any 
difficulty  in  proving  the  issue  by  the  firm  or  company. 

Whei-e  a  prospectus  is  issued  on  behalf  of  a  company  with  the  Company 
authority  of  the  directors  acting  as  its  agents,  the  company  is,  in  point  j^^^^^ , 
of  law,  deemed  to  have  authorized  the  issue,  and  may  be  held  liable  directors, 
on  that  footing  (.see  supra,  pp.  36,  37  et  seq.);  unless  the  plaintiff  has 
lost  his  right  to  repudiate  his  shares;  for  it  is  now  settled  that  an 
allottee  of  shares  cannot  keep  the  shares  and  also  claim  damages  as 
against  the  company.    Hoiildsworth  v.  City  of  Glasgow  Bank,  5  App. 
Gas.  317. 

Even  a  third  party  may  make  himself  liable.     Thus,  if  A.  (e.g.,  a  Promoter's 
promoter  of  a  company)  makes  false  representations  to  B.  and  G.  ^j^^^^^" 
(e.g.,  directors  of  a  company),  -with  the  intention  that  such  represen- 
tations shall  be  embodied  in  a  prospectus  of  the  company  inviting 
public  subscription,  A.  may  be  held  liable,  in  an  action  of  deceit  by 
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Ratification 
of  a  tort. 


Office  uf 
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Misrepresen- 
tation as  to 
existing  fact. 
Non-dis- 
closiire. 


Aliud  estcclc.ri 
alvid  toctre. 


au  ullottet>,  as  having  authorized  the  niakiiig  of  such  false  representa- 
tions to  the  allottee.  Barrij  v.  Croskey,  2  J.  &  H.  1;  approved  in 
Peek  V.  Gurney,  L.  R.  6  H.  L.  413;  and  see  Andrews  v.  Mockford, 
(189G)  1  Q.  B.  372,  378. 

Responsibility  for  a  misrepresentation  may  also  bo  incurred  by 
ratification,  for  a  tort  may  be  ratified.  Carter  v.  St.  Mary  Abbut'.s 
Vestry  (1900;,  G4  J.  P.  548;  Clerk  &  Lindsell  on  Torts,  4th  edit.  08, 
no,  111 ;  Broom's  Legal  Maxims,  49  S.  J.  347. 

It  must  always,  however,  be  borne  in  mind  what  the  function  of  a 
prospectus  is.  The  repre.sentations  contained  in  it  are  made  with  a 
view  of  inducing  persons  to  apply  for  and  take  from  the  company  the 
shares  or  securities  thereby  offered  for  subscription,  and  accordingly 
it  is  those,  and  those  only,  who  so  apply  and  take  up  shares,  who  are 
entitled  to  rely  on  the  statements  and  to  complain  if  they  are 
incorrect.  Hence  a  person  who,  after  reading  the  prospectus,  has 
bought  shares  in  the  market  is  not  pritnd  facie  entitled  to  complain. 
Peek  V.  Gurney,  L.  E,.  6  H.  L.  413;  Worth's  case,  4  Drew,  529.  So 
the  statements  in  a  report  to  the  shareholders  in  general  meeting- 
cannot  'prima  facie  be  relied  on  by  a  subscriber  as  inducing  him  to 
subscribe.  Nicol's  case,  3  D.  Cr.  &  J.  387.  They  are  not  made  to 
him. 

Where,  however,  it  is  proved  that  the  prospectus  was  in  fact 
intended  to  induce  people  to  buy  in  the  market,  then  (iiose  wlio 
issued  it  may  be  held  responsible  to  those  who  act  on  it.  Andrews 
V.  Mocfc/or^,  (1896)  1  Q.  B.  372. 

.Is  to  (h). — The  misrepresentation  relied  on  must  be  a  misrepre- 
sentation of  some  existing-  fact.     See  as  to  this,  supra,  p.  190. 

In  the  case  of  an  action  for  rescission,  the  non-disclosure  of  a 
material  fact  is  sufficient  to  entitle  the  plaintiff  to  relief;  but  in  the 
case  of  an  action  of  deceit,  non-disclosure  is  not  enough,  unless  it 
renders  what  is  stated  false,  and  so  fraudulent. 

"  Mere  non-disclosure  of  material  fact,  however  morally  censurable, 
however  that  non-disclosure  might  be  a  ground  in  a  proper  proceed- 
ing, at  a  proper  time,  for  setting  aside  an  allotment  or  purchase  of 
shares,  Avould,  in  my  opinion,  form  no  ground  for  an  action  in  the 
nature  of  an  action  for  misrepi-esentatiou.  There  must,  in  my 
opinion,  be  some  active  misstatement  of  fact,  or,  at  all  events,  such 
a  partial  and  fragmentary  statement  of  fact  as  that  the  withholding 
of  that  which  is  not  stated  makes  that  which  is  stated  absolutely 
false."  Per  Lord  Cairns,  Peek  v.  Gurney,  L.  R.  6  H.  L.  403; 
Aaron's  Reefs  v.  Twiss,  (1896)  A.  C.  273. 

"  Everybody  knows  that  sometimes  half  a  truth  is  no  better  than  a 
downright  falsehood."  Per  Lord  Macnaghten  in  Gluckstein  v. 
Barnes,  (1900)  A.  C.  240,  251.  And  see  Arkwright  v.  Newbold,  17 
Ch.  D.  320,  and  Derry  v.  Peek,  14  App.  Cas.  359. 

"  Though  a  person  may  be  deceived  by  another  with  the  knowledge 
of  a  third  person,  if  that  third  person  is  not  party  to  the  deceit  and 
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owes  no  legal  duty  or  obligation  to  the  person  deceived,  and  does 
nothing  but  preserve  silence  ....  he  cannot  be  held  liable  in  an 
action  for  damages  at  the  instance  of  the  party  deceived."  Marnliain 
V.  Weaver,  80  L.  T.  412,  per  Homer,  J. 

'  As  far  as  I  know,  silence  has  never  yet  been  held  to  amount  to 
misrepresentation."  Per  Joyce,  J.,  in  Seddon  v.  North  Eastern  Salt 
Co.,  (1905)  iCh.  326,335. 

.4s  to  (c). — It  must    be    shown  that    the  misrepresentation  Avas  Material  fact- 
material.     It  is  not  every  misrepresentation  that  gives  a  right  of 
action. 

"A  misstatement,"  as  Jessel,  AI.  R.,  said,  in  Smith  v.  Chadwlck 
(20  Ch.  D.  46),  "may  be  so  trivial  as  that  the  Court  will  be  of 
opinion  that  it  could  not  have  affected  the  plaintiff's  mind  at  all,  or 
induced  him  to  enter  into  the  contract."  For  misrepresentations 
wliich  have  been  held  material,  see  supra,  pp.  190 — 192. 

As  to  (d). — It  must  be  shown  that  the  plaintiff  was  induced  by  such  Subscriber 
misrepresentations  to  subscribe  or  buy.  Generally,  the  plaintiff  statement.  ^ 
swears  to  the  fact,  and  when  the  misrepresentation  is  material,  and 
it  is  sliown  tliat  the  plaintiff  took  shares  in  response  to  the  prospectus, 
it  is  a  fair  inference  of  fact  that  he  was  induced  by  the  prospectus 
to  subscribe.  Smith  v.  Chadivick,  9  App.  Cas.  187;  Redgrave  v. 
Ilurd.  20  Ch.  D.  1;  Nash  v.  Calthorpe,  (1905)  2  Ch.  237;  and  see 
the  observations  of  Lord  Halsbury  in  Macleay  v.  Tait,  (1906)  A.  C. 
24,  biipra,  j).  158.  As  to  what  is  sufficient  to  prove  or  negative  reli- 
ance on  the  misrepresentation,  see  supra,  pp.  194,  195.  A  plaintiff 
may  succeed  even  where  the  misrepresentation  relied  on  was  not  the 
sole  inducement  to  subscription.  Edgington  v.  F itztnaurioe,  29 
('.  Di\ .  459;  Carling  v.  London  and  Leeds  Bank,  56  L.  T.  115; 
I'eck  V.  Derry.  37  C.  Div.  541;   Arnison  v.  Smith,  41  C.  D.  348. 

As  to  (e). — Unless  damage  is  shown,  the  plaintiff  has  no  right  to  Damajjre 
complain.    Smith  v.  Chadwick,  9  App.  Cas.  187;  Polhill  v.  Walter,  «^°^°- 
3  B.  &  Aid.  114.    When  a  person  is  induced  by  fraud  in  a  prospectus 
to  apply  for  shares,  the  loss  is  sustained  as  soon  as  he  parts  with  his 
money.     Arnison  v.  Smith,  41  Ch.  D.  366. 

As  to  (/).— Fraud  by  the  defendant  must  be  established.  Tt  is  of  Fraud, 
tlie  es.sence  of  the  action.  And  it  is  established  when  it  is  shown 
( 1 )  that  tlie  representation  relied  on  was  false  to  the  knowledge  of 
the  defendant,  or  (2)  that  it  was  made  by  the  defendant  recklessly, 
without  caring  wliether  it  was  true  or  false,  or  (3)  that  the  defendant 
did  not  in  fact  believe  it  to  be  true.  Derry  v.  Peek,  14  App.  Cas. 
337.  The  last  alternative,  in  fact,  covers  both  the  others;  and. 
accordingly,  in  an  action  of  deceit,  the  least  that  must  be  proved, 
in  order  to  establish  that  a  false  statement  was  fraudulently  made,  is 
that  the  defendant  did  not  in  fact  believe  that  the  statement  was  true. 
Knox  v.  Hayman,  67  L.  T.  137.  A  false  statement  allowed  to  pass 
hy  culpable  caielessness,  but  without  fraud,  is  not  enough.  Angus 
V.  Clifford,  (1891)  2  Ch.  449;   Watts  v.  Atkinson,  8  T.  L.  R.  235. 
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Defendant 

hiniMt'lf 

deceivod. 


Limitation 
of  time  for 
action. 


Note  the  difierence  iu  this  respect  between  au  actiou  of  deceit  and  am 
action  for  rescission,  in  which  actual  fraud  need  not  be  shown. 

And  note  further  the  difference  in  the  case  of  non-compliaaco 
with  any  of  the  rer^uirements  of  sect.  81  of  the  Companies  Act,  1908. 
In  the  case  of  sect.  81,  (a)  there  is  no  liability  under  the  section  for 
non-disclosure  if  the  defendant  was  not  cognizant  of  the  matter 
not  disclosed;  (h)  if  the  non-compliance  arose  from  an  honest 
mistake  of  fact;  or  (c)  where  the  non-compliance  consists  in  not 
giving  full  particulars  of  a  director's  interest  in  promotion  or  pro- 
perty acquired  by  the  company,  &c.,  unless  it  is  proved  that  he  had 
knowledge  of  the  matters  not  disclosed.  Sect.  81  {6).  See  suj/ra, 
p.  177. 

If,  in  an  action  of  deceit,  the  defendant  can  prove  tliat  he  did 
believe  the  statement  to  be  true,  the  plaintiff  nui-<t  fail,  even  though 
he  shows  tliat  the  grounds  on  which  the  belief  was  founded  were 
unreasonable.  This  was  decided  by  the  House  of  Lords  in  Dernj 
v.  Peek,  14  App.  Cas.  337,  reversing  the  decision  of  the  Court  of 
Appeal.  Nevertheless,  '  A  consideration  of  the  grounds  of  belief 
is,  no  doubt,  an  important  aid  in  ascertaining  whether  the  belief  was 
really  entertained.  A  man's  mere  assertion  that  he  believed  the 
statement  he  made  is  not  to  be  accepted  as  conclusive  proof  that 
he  did  so.  There  may  be  such  an  absence  of  reasonable  ground  for 
his  belief  as,  in  spite  of  his  assertion,  to  carry  conviction  to  the 
mind  that  he  had  not  i-eally  the  belief  he  alleged.  "  Per  Lord 
Herschell,  ih.  pp.  339,  367. 

Fraud  may  be  established  when  the  representation  was  'made  in 
the  hond  fide  belief  that  it  was  true,  and  before  allotment  the  party 
who  made  it  finds  out  that  it  was  untrue  and  remains  silent."  Per 
Lord  Blackburn,  Brownlie  v.  Campbell,  5  App.  Cas.  950.  In  such 
case  the  directors  ought  to  say,  "  We  cannot  contract  with  the  gentle- 
man. The  a{)i)lication  was  based  on  a  misstatement  authorized  by  us. 
The  only  thing  we  have  now  to  do  is  to  tell  him  that  the  prospectus 
is  erroneous,  and  that  we  cannot  accept  his  application.  We  must 
not  deceive;  we  must  return  his  money."  Per  Page-Wood,  V.-C, 
Henderson  v.  Lacon,  •)  Eq.  249;  and  see  the  remarks  of  Turner,  L.  J., 
in  Traill  v.  Baring,  4D.J.&S.318. 

As  to  the  period  of  limitation  in  an  action  of  deceit. — Having 
regard  to  21  Jac.  1.  e.  16,  an  action  of  deceit  is  prima  facie  barred 
unless  it  is  brought  within  six  years  from  the  time  when  the  cause  of 
action  accrued.  But  when  the  plaintiff'  shows  that  he  did  not  discover, 
and  had  not  reasonable  means  of  discovering,  the  fraud  until  within 
six  years  before  the  action,  and  that  the  existence  of  such  fraud  was 
fraudulently  concealed  by  the  defendant  until  within  the  six  years, 
time  will  not  run  till  such  discover}-.  Gibbs  v.  Guild,  9  Q.  B.  D.  59; 
and  see  Re  McCullum,  (1901)  1  Ch.  143. 

No  delay  in  bringing  an  action  of  deceit  short  of  that  fixed  by  the 
statute  will  bar  the  action.    Peek  v.  Gurney,  L.  R.  6  H.  L.  377. 
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As  to  dmtli  or  bankruptcy  .—On  the  death  or  bankruptcy  of  a  Death  or 
person  in  whom  there  is  vested  a  right  of  action  for  fraudulent  mis-  qJ  pe^o^''^ 
representation  whereby  he  has  lost  money,  the  right  of  action  passes  defrauded, 
to  his  legal  personal  representatives  or  trustee  in  bankruptcy,  as  the 
case  may  be  (Twycross  v.  Grant,  4  C.  P.  Div.  40),  but  subject  to  the 
general  rule,   "actio  personalis  moritur  cum    persona."      Peek  v. 
Gurney,h.  R.  6  H.  L.  377. 

The  test  of  the  applicability  of  that  rule  is,  has  the  wrongdoer's 
estate  profited  by  the  wrong?  If  it  has,  the  executors  or  administra- 
tors of  a  delinquent  director  or  other  person  who  made  the  misrepre- 
sentation will  be  liable  to  that  extent.  Phillips  v.  Homfray,  24  C.  D. 
439;  Davoren  v.  Wootton,  (1900)  1  I.  R.  273;  New  Sombrero  Phos- 
phate Co.  V.  Erlanger,  5  Ch.  D.  73,  117;  otherwise,  if  the  estate  lias 
not  benefited.  Peek  v.  Gurney,  L.  R.  6  H.  L.  393. 

But  where  A.  purchased  from  B.  worthless  shares  in  a  company  for 
250Z.,  and  claimed  to  prove  for  2oOZ.  as  damages  for  misrepresenta- 
tion in  an  action  for  the  administration  of  B.'s  estate,  Romer,  J., 
disallowed  the  claim,  holding  that  as  there  was  nothing  among  the 
assets  that  at  law  or  in  equity  belonged  to  A.,  and  the  damages  un- 
liquidated and  uncertain,  the  executors  could  not  be  sued  merely 
because  B.'s  estate  might  have  benefited  by  the  wrong,  and  that  the 
damages  were  none  the  less  unliquidated  and  uncertain  from  the  fact 
that  A.  might  be  able  to  prove  that  the  measure  of  his  damages  was 
I  he  amount  of  the  purcliase-money.  Ee  Duncan,  Terry  v.  Sweeting, 
i;i899)  1  Oh.  387. 

.45  to  bankruptcy.-  Demands  in  the  nature  of  unliquidated  Proof  in 
damages,  arising  otherwise  than  by  reason  of  a  contract,  promise,  or  bankruptcy, 
breach  of  trust,  are  not  provable  in  bankruptcy.  Sect.  37  (1)  of  the 
Bankruptcy  Act,  1883.  Hence,  damages  for  fraudulent  misrepre- 
sentation by  a  director  are  not  provable  in  his  bankruptcy,  unless 
they  have  been  ascertained  by  judgment  obtained  before  tlie  receiv- 
ing order.  Re  Newman,  3  C.  D.  494;  Greenwood  v.  Humber  &  Co. 
(Portugal),  W.  N.   (1898)   1G2. 

But  if  judgment  has  been  obtained  they  are  provable.  Em7ua 
Silver  Mining  Co.  v.  Grant,  17  Ch.  D.  122.  If  not  provable  they 
are  not  extinguished  by  the  bankrupt  getting  his  discharge,  for  the 
discharge  only  releases  him  from  provable  debts  (Bankruptcy  Act. 
1883,  s.  30  (2));  nor  does  it  release  him  from  debts  incurred  by 
■fraud  or  fraudulent  breach  of  trust"  (ibid.);  and  if  the  claimant 
pursues  his  rights  the  Court  of  Bankruptcy  will  not  restrain  the 
action.  (Ex  parte  Coker,  10  Ch.  D.  653.)  Qua;re,  if  he  did  not, 
whether  the  Statute  of  Limitations  would  not  run  against  him. 

The  measure  of  damages  is  the  difference  between  the  amount  paid  Measure  of 
for  the  shares  and  their  then  value,  i.e.,  immediately  after  allotment,     amages. 

This  value  is  not  necessarily  the  market  value,  for  the  allottee  is  not 
bound  to  sell  nor  is  market  value  always  the  true  value.  The  true 
value  may  be  ascertained  by  the  light  of  subsequent  events  showing 
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ihe  inlieieiit  wortlilessuess  oi'  the  cuuipan\ .  I'eek  v.  iJcny,  37 
Oh.  D,  541;  and  see  Arnison  v.  Smith,  41  Ch.  D.  364;  Arkwright 
V.  }^ewbol(h  17  Ch.  D.  312;  Davidson  v.  Tulloch.  3  Miumj.  783: 
T  ivy  cross  v.  (irant,  2  C.  P.  D.  544. 


Directors'  Liability. 

Sect.  84  of  the  Act  taUes  the  place  of  the  Directors'  Liability  Act. 
1890.     It  rails  thus:  — 


Liability  foi- 
statements  in 
prospectus. 


84. — (1.)  Where  a  j)rospcotus  invites  persons  to  subscribe  for  shares  in  or 
debentures  of  a  company,  every  person  who  is  a  director  of  the  company  at  the 
time  of  the  issue  of  the  prospectus,  and  every  person  who  has  authorized  the 
naming  of  him  and  is  named  in  the  prospectus  as  a  director,  or  as  liaving  agreed 
to  become  a  director  cither  immediately  or  after  an  interval  of  time,  and  every 
j)iomoter  of  the  company,  and  every  person  who  has  authorized  the  issue  of  the 
prospectus,  shall  be  liable  to  pay  compensation  to  all  persons  who  subscribe  for 
any  shares  or  debentures  on  the  faith  of  the  prospectus  for  the  loss  or  damage 
they  may  have  sustained  by  reason  of  any  untrue  statement  therein,  or  in  any 
report  or  memorandum  appearing  on  the  face  thereof,  or  by  reference  incor- 
porated therein  or  issued  therewith,  unless  it  is  proved — 

(a)  With  respect  to  every  untrue  statement,  not  purporting  to  be  made  on  th»' 

authority  of  an  expert,  or  of  a  public  official  document  or  statement, 
that  he  had  reasonable  ground  to  believe,  and  did  up  to  the  time  of 
the  allotment  of  the  shares  or  debentures,  as  the  case  may  be,  believe, 
that  the  statement  was  true;  and, 

(b)  With  respect  to  every  untrue  statement  purporting  to  be  a  statement  by 

or  contained  in  what  purports  to  be  a  copy  of  or  extract  from  a  report 
or  valuation  of  an  expert,  that  it  fairly  represented  the  statement,  or 
was  a  correct  and  fair  copy  of  or  extract  from  the  report  or  valuation. 
Provided  that  the  director,  person  named  as  director,  promoter,  or 
person  who  authorized  the  issue  of  the  prospectu-',  shall  be  liable  to 
pay  compensation  as  aforesaid  if  it  is  proved  that  he  had  no  reasonable 
ground  to  believe  that  the  person  making  tiie  statement,  report,  or 
valuation  was  competent  to  make  it ;  and, 

(c)  With  respect  to  every  untrue  statement  purporting  to  be  a  statement 

made  by  an  official  person  or  contained  in  what  purports  to  be  a  copy 
of  or  extract  from  a  public  official  document,  that  it  was  a  correct 
and  fair  representation  of  the  statement,  or  copy  of  or  extract  from 
the  document, 

or  unless  it  is  proved  (i)  that,  having  consented  to  become  a  director  of  the 
company,  he  withdrew  his  consent  before  the  issue  of  the  prospectus,  and  that 
it  was  issued  without  his  authority  or  consent,  or  (ii)  that  the  prospectus  was 
issued  without  his  knowledge  or  consent,  and  that,  on  becoming  aware  of  its 
issue,  he  forthwith  gave  reasonable  public  notice  that  it  was  issued  without  his 
knowledge  or  consent,  or  (iii)  that  after  the  issue  of  the  prospectus,  and  before 
allotment  thereunder,  he,  on  becoming  aware  of  any  untrue  statement  therein, 
withdrew  his  consent  thereto,  and  gave  reasonable  public  notice  of  the  with- 
drawal, and  of  the  reason  therefor. 

(2.)  Where  a  company  existing  on  the  eighteenth  day  of  August,  one  thousand 
eight  hundred  and  ninety,  has  issued  shares  or  debentures,  and  for  the  purpose 
of  obtaining  further  capital  by  subscriptions  for  shares  or  debentures,  issues  a 
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Ijrospectus,  a  director  shall  not  be  liable  in  respect  of  any  statement  therein, 

unless  he  has  authorized  the  issue  of  the  prospectus,  or  has  adopted  or  ratified  it. 

(3.)   Where  the  prospectus  contains  the  name  of  a  person  as  a  director  of  Indemnity 

the  company,  or  as  having  agreed  to  become  a  director  thereof,  and  he  has  not  where  name 

consented  to  become  a  director,  or  has  withdrawn  his  consent  before  the  issue  ,    P, 

.  has  been 

of  the  prospectus,  and  has  not  authorized  or  consented  to  the  issue  thereof,  the  improperly 

directors  of  the  company,  except  any  without  whose  knowledge  or  consent  the  inserted  as  a 

prospectus  was  issued,  and  any  other  person  who  authorized  the  issue  thereof  director. 

shall  be  liable  to  indemnify  the  person  named  as  aforesaid  against  all  damages, 

costs  and  expenses   to   which  he  may  be   made   liable  by  reason   of  his   name 

having  been  inserted   in  the  prospectus,  or  in  defending   himself  against  any 

action  or  legal  proceedings  brought  against  him  in  respect  thereof. 

(•4.)  Every  person   who  by   reason  of  his   being  a  director,  or   named   as  a   Contribution 

director,  or  as  having  agreed  to  become  a  director,  or  of  his  having  authorized  11'.°™/'°"    „ 

the  issue  of  the  prospectus,  becomes  liable  to  make  any  payment  under  this 

section,  may  recover  contribution  from  any  other  person  who,  if  sued  separately, 

would  have  been  liable  to  make  the  same  payment,  unless  the  person  who  has 

become  so   liable   was,   and   that  other   person   was   not,  guilty   of  fraudulent 

misrejjrcscntation. 

(5.)  For  the  purposes  of  this  section — 

The  expression   "  promoter  "  means  a   promoter   who   was  a   party  to  the 

preparation  of   the   prospectus,   or  of  the   portion   thereof  containing 

the  untrue  statement,  but  does  not  include  any  person  by  reason  of  his 

acting  in  a  professional  capacity  for  persons  engaged  in  procuring  the 

formation  of  the  companj'. 

The  expression   "  expert  "  includes  engineer,  valuer,  accountant,  and  any 

other  per.son  whose  profession  gives  authority  to  a  statement  made  by 

him. 

Looking-  at  the  intcrpieiatiun  .seciiuii  usect.  285 ),  it  is  dear  that  this  Act  only 
section  is  only  to  apply  to  pro.spectuses  inviting-  subscriptions  for  companies 
shares,  debentures,  or  debenture  stock  of  companies  formed  under  the  under  Com- 
Act  of  1908.     The  section  has  no  application  to  railway,  gas,  water,  ^^^^^^       ' 
tramway,  or  other  parliamentary  eomj)anies,  or  to  foreign  or  colonial 
companies,    or    to    companies    incorporated,    by    royal    charter,    or 
to  companies   constituted  by  deed   of  settlement  and  not  brought 
within  the  operation  of  the  Companies  Act,  1908.     Any  right  of 
action  under  the  corresponding  provisions  of  the  repealed  Acts  is 
preserved  by  sect.  38  of  the  Interpretation  Act,  1889. 

It  is  confined  to  prospectuses  issued  bij  or  on  behalf  of  the  com- 
pani/.  For  example,  if  the  owners  of,  say,  100,000  shares  in  a 
company  offered  such  shai'es  for  public  subscription,  it  would  seem 
that  the  section  would  not  apply,  and  subscribers  must  still  rely  on 
the  general  law. 

The  section  fundamentally  alters  the  law  as  to  the  consequences  Sub-sect.  1 
of  misrepresentation  in  prospectuses  inviting  subscriptions  for  f^^^^^"^ 
shares,  debentures,  or  debenture  stock.  It  does  not  purport  or 
attempt  to  alter  or  extend  the  remedy  afforded  by  the  action  of 
deceit.  It  establishes  a  new  and  much  more  effectual  remedy.  "  The 
Act  "  (on  which  the  present  section  is  based)  "  was  passed,"  says 
Cozens-Hardy,  L.   J.,  in  McComiell  v.  Wright,  (1903)   1  Ch.  546, 

p.  P 
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Questions 
under  sub- 
sect.  1. 


558,  "in  1890,  tlie  year  after  Peek  v.  Derry  (14  App.  Cas.  337)  had 
been  decided  in  the  House  of  Lords,  and,  as  it  seems  to  me,  for 
the  express  purpose  of  getting-  rid  of  the  oilect  of  tliat  decision,  so 
far  and  so  far  only  as  directors  and  promoters  issuing  a  prospectus 
on  the  one  hand,  and  persons  taking  shares  and  debentures  on  the 
other  hand  are  concerned." 

As  regards  the  right  of  action  conferred  by  sub-sect.  1,  it  will  be 
convenient  to  consider,  seriatim,  the  following  questions:  — 


Who  may  be 
sued. 


Director. 


Person  named 
as  director. 


Promoter. 


A.  Who  may  be  sued  as  a  defendant? 

Subject  to  the  Supreme  Court  Rules  and  the  decisions  thereunder, 
as  to  which  see  infra,  Chap.  XVIII., 

(1)  Every  person  who  is  a  director  of  the  company  at  the  time  of 

the  issue  of  the  prospectus ;  and 

(2)  Every  person  who,  having  authorized  such  naming  of  him,  is 

named  in  the  prospectus  as  a  director,  or  las  having  agreed  to 
become  a  director  of  the  company,  either  immediately  or 
after  an  interval  of  time. 

(3)  Every  promoter  who  was  a  party  to  the  preparation  of  the  pro- 

spectus, or  of  the  portion  thereof  containing  the  untrue 
statement. 

(4)  Every  person  who  has  authorized  the  issue  of  the  prospectus. 


(1)  "  Director  "  here  includes  ''  any  person  occupying  tlie  position  of  director 
by  whatever  name  called."    Sect.  285. 


Corporation 
as  promoter, 


As  to  (3)— 

The  question  Avhether  a  body  corporate  is  a  person  or  promoter 
within  this  section  and  so  capable  of  being  sued,  is  one  of  some 
difficulty.  By  sect.  19  of  the  Interpretation  Act,  1889  (52  &  53 
Vict.  c.  63),  the  word  "  person,"  unless  the  contrary  intention  appears, 
is  to  include  any  body  of  persons,  corporate  or  unincorporatc.  Now 
the  section  makes  the  person  or  promoter  liable  to  pay  compensation, 
unless,  amongst  other  alternatives,  it  is  proved  that  he  believed  the 
untrue  statement  and  had  reasonable  grounds  for  such  belief;  and  it 
may  be  said  that  a  body  corporate  is  incapable  of  belief,  and  accord- 
ingly would  not  be  able  to  prove  the  facts  requisite  for  its  defence. 
See  Pharmaceutical  Society  v.  London  and  Provincial  Supply  Assoc, 
5  App.  Cas.  p.  862,  where  Lord  Selborne  stated  his  opinion,  "  that  if 
a  statute  provides  that  no  person  shall  do  a  particular  act  except  on  a 
particular  condition,  it  is,  prima  facie,  natural  and  reasonable  (unless 
there  be  something  in  the  sub-context,  or  in  the  manifest  object  of  the 
statute,  or  in  the  nature  of  the  subject-matter,  to  exclude  that  con- 
struction) to  understand  the  Legislature  as  intending  such  persons  as, 
by  the  use  of  proper  means,  may  be  able  to  fulfil  the  condition;  and 
not  those  who,  though  called  '  persons  '  in  law,  have  no  capacity  to  do 
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SO  at  any  time,  by  any  meaus,  or  under  any  circumstances  whatso- 
ever." This  view,  it  may  be  contended,  is  equally  applicable  to  the 
case  of  a  statute,  like  that  now  under  consideration,  which  provides 
that  a  pei-son  shall  do  a  particular  act,  namely,  pay  compensation 
unless  he  complies  with  a  particular  condition,  namely,  proves  belief. 
On  the  other  hand,  it  may  justly  be  said  that  corporations  are  within 
the  mischief  intended  to  be  remedied  by  the  Act,  and  that  the  words 
are  sufficiently  wide,  and  should,  if  possible,  be  held  to  cover  such 
bodies,  for  bodies  corporate  may  and  do  act  as  promoters,  and  ought 
to  be  and  are  liable  for  the  acts  of  their  directors  {Lagmias  Nitrate 
Co.  v.  Lagunan  Syndicate,  (1899;  2  Ch.  392j,  and  there  would  be 
no  real  difficulty  in  their  establishing-  a  defence  since,  in  the  case  of  a 
corporation,  the  belief  of  its  agents  acting  in  the  matter  must  be 
imputed  to  the  corporation.  In  an  action  of  deceit  against  a  cor- 
poration proof  of  its  agents'  belief  would  relieve  the  corporation.  See 
supra,  pp.  33,  34  et  seq. 

See  also  as  to  a  limited  company  being  a  "person,"  Willmott  v. 
London  lioad  Car  Co.,  (1910)  2  Uh.  525. 

A     i.     / 1  \  Person 

As  to  (4)—  _  authorizing 

The  words    'has  authorized"  are  at  first  sight  extravagantly  Avide.  issue  of 

Thev  mio-ht  include  a  broker,  banker,  advertising  agent,  or  shop-  prospectus 

K.  ^  1         1  •  £  i.\^      ^^  notice 

keeper  who  authorizes  his  clerks  or  servants  to  hand  copies  ot  the 

prospectus  to  customers  or  others,  and  even  the  manager  of  a  news- 
paper who  authorizes  the  publication  of  the  prospectus  therein.  But 
it  would  bo  absurd  to  place  such  a  constiniction  on  the  words.  They 
cannot  reasonably  be  held  to  apply  to  such  persons  as  bankers, 
brokers,  accountants,  solicitors,  and  engineers  who  merely  consent  to 
their  names  appearing  as  such  in  the  prospectus.  Lord  Alverstone, 
when  Attorney -General,  and  Lord  Davey,  wlien  at  the  bar,  both  so 
advised;  and  the  section  itself  distinguishes  between  authority  to 
name  and  authority  to  issue.  It  is  conceived  that  a  person  is  not 
one  who  ^'has  authorized  the  issue"  within  the  meaning  of  the 
section,  unless  in  common  parlance  he  would  be  so  described,  and  that 
the  issue  means  the  initial  putting  forth,  or  launching  of  the  docu- 
ment, and  not  the  subsequent  distribution  of  it. 

In  the  case  of  a  director  there  is  seldom  any  difficulty  in  showing 
that  he  has  authorized  the  issue.  Broome  v.  Speak,  (1903)  1  Ch. 
58G,  affirmed  as  Shepheard  v.  Broome,  infra. 

B.  What  is  "fl  statement"  ivithin  the  section? 

An  ordinary  statement  of  fact,  e.g.,  that  "  10,000  shares  have  been  What  is  a 
already  subscribed."  or  that  "the  profits  of  the  business  during  the  ^^f^'iWb- 
last  five  years  have  averaged  20,000Z.  per  annum,"  or  that  certain  sect.  1? 
specified  contracts  are  the  only  contracts  to  which  the  company  is  a 
party  (Shepheard  v.  Broome.  (1904)  A.  C.  342),  or  that  the  company 
has  acquired  a  valuable  property  (McConnell  v.  Wright,  (1903)  1 
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Ch.  546),  is  obviou.sh'  a  stateiiiont  within  the  soction,  in  respect  of 
whieli,  if  untrue,  a  defendant  may  be  held  liable.  Nor  is  tiiere  any 
reason  to  doubt  that  statements  to  the  effect  that  the  directors  or  otliers 
"believe,"  "anticipate,"  "hope,"  or  "intend"  so  and  so,  or  are  of 
this  or  that  "opinion,"  are  statements  within  the  section.  There  is, 
however,  an  important  distinction  between  such  statements  of  belief 
or  opinion  and  ordinary  statements  of  fact,  for,  as  regards  the  latter, 
the  plaintift  has  merely  to  prove  that  the  fact  was  not  as  stated,  and 
then  it  is  for  the  defendant  to  show  that  ho  had  reasonable  g-rounds 
to  believe  and  did  believe,  that  what  was  stated  was  true,  or,  as 
Cozens-Hardy,  L.  J.,  puts  it  in  McConuell  v.  Wright,  (1903)  1  Ch. 
558,  "  the  plaintilf  has  only  to  prove,  in  addition  to  damage,  that  a 
material  statement  is  untrue,  and  he  can  maintain  an  action,  unless 
the  defendant  can  establish  that  he  had  reasonable  ground  to  believe, 
and  did  l)elieve,  the  statement  to  be  true;  in  other  words,  the  onus  of 
proof  is  shifted."  In  the  case  of  a  statement  as  to  belief,  anticipation, 
hope,  intention,  or  opinion,  on  the  other  hand,  the  onus  is  on  the 
plaintift  to  prove  that  the  defendant  did  not  believe,  anticipate,  hope, 
or  intend  as  the  case  may  be — a  matter  of  no  small  difficulty.  Hence, 
as  regards  this  latter  class  of  statements,  the  plaintiff  is  in  substan- 
tially the  same  position  as  he  was  before  the  Act . 

It  must  not,  however,  be  supposed  from  this  that  directors  and 
others  may  safely  indulge  in  reckless  statements  as  to  belief,  antici- 
pation, hope,  intention,  or  opinion,  for  in  the  absence  of  reasonable 
grounds  for  such  belief,  &c.  the  Court  may  be  asked  to  tind.  and  may 
find  as  a  fact,  that  he  did  not  really  entertain  the  alleged  belief, 
anticipation,  hope,  intention,  or  opinion.  Wester)!  Bank  of  Scotland 
v.  Addle,  L.  R.  6  H.  L.  (Sc.)  168.  See  Aaron's  Reefs  v.  Twiss, 
(1896)  A.  C.  273,  and  supra,  p.  187. 

Liability  may  be  incurred  under  the  section  not  only  in  respect  of 
statements  in  the  prospectus  itself,  but  also  in  respect  of  the  follow- 
ing, namely:  — 

(1 )  Any  untrue  statement  in  any  report  or  memorandum  appear- 

ing on  the  face  of  the  prospectus,  or  by  reference  incor- 
porated therein  or  issued  therewith,  but  not  made  by  oi- 
contained  in  what  purports  to  be  a  copy  of,  or  extract  from, 
a  report  or  valuation  of  an  expert. 

(2)  Any  untrue  statement  in  any  such  report  or  memorandum  pur- 

porting to  be  a  statement  by  or  contained  in  what  purports 
to  be  a  copy  of  or  extract  from  a  report  or  valuation  of  an 
expert,  where  it  is  proved  that  the  director,  person  named, 
promoter,  or  other  person  who  authorized  the  issue  of  the 
prospectus  or  notice,  had  no  reasonable  ground  to  believe 
that  the  person  making  the  statement,  report,  or  valuation 
was  competent  to  make  it. 

"  Expert "   here  includes  engineer,  valuer,  accountant,   and  an}' 


&c. 

Who  are  ? 
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other  person  whose  profession  gives  authority  to  a  statement  made 
by  him. 

As  to  reports,  see  Re  Reese  Silver  Mining  Co.,  2  Ch.  App.  611; 
Rawlins  \.  Wiokham,  3  D.  G.  &  J.  304;  Att.-Gen.  v.  Ray,  9  Ch.  App. 
402,  n.;  British  Biirnmh  Land  Co.,  56  L.  T.  815;  Angus  y.  Clifford, 
39  W.  R.  252;  (1891)  2  Ch.  449. 

As  to  the  liability  of  experts  for  false  or  negligent  reports,  see 
Cajin  V.  Willson,  39  Ch.  D.  39;  George  v.  Skivington,  L.  R.  5 
Ex.  1;  Fletcher  v.  Galkind,  90  L.  T.  N.  278. 

C.  Who  may  bring  an  action  under  the  section!  unde/S.^r? 

All  persons  who  subscribe  for  any  shares,  debentures,  or  deben-  ^^^f^'jjjj'of^ 
ture  stock  on  the  faith  of  the  prospectus."  prospectus, 

These  words  give  a  right  of  action  for  compensation  to  every  such 
person.  It  is  presumed  that  the  word  "  subscribe  "  means  "  apply  for 
and  accept  any  allotment  from  the  company."  This  is  the  usual  sense 
in  which  the  word  "subscribe  "  is  used.  Ross  v.  Estates  Investment 
Co.,  3  Ch.  682;  Henderson  v.  Lacon,  5  Eq.  258;  Arnison  v.  Smith, 
41  C.  Div.  348.  And  this  construction  is  supported  by  the  fact 
that  the  section  assumes  that  there  will  be  an  'allotment"  under  the 
prospectus. 

Tlie  words  are  susceptible  of  a  wider  construction.  They  might  be 
held  to  extend  to  a  subscription  or  taking  up  of  shares,  debentures,  or 
debenture  stock  oliered  for  subscription,  not  by  or  on  behalf  of  the 
company,  but  by  or  on  behalf  of  some  person,  firm,  or  company  who 
or  which  had  previously  become  owners  thereof,  whether  by  allotment 
or  purchase;  e.g.,  suppose  that  a  company  is  formed  to  acquire  a 
business,  and  that  the  consideration  for  the  acquisition  of  such  busi- 
ness includes  100,000^.  of  debentures,  and  that  the  vendor,  after 
holding  these  debentui-es  for  a  time,  sells  them  to  a  trust  company  or 
bank,  which  in  its  turn  offers  them  for  public  subscription  or  sale.  Is 
the  section  to  apply  to  such  a  case?  For  the  reason  already  stated 
above  it  is  submitted  that  it  is  not.  If  it  did,  this  anomalous  result 
would  follow,  that  directors  and  others  who  have  had  nothing  what- 
ever to  do  with  the  issue  of  a  prospectus  would  be  liable  under  the 
section  for  certain  statements  therein,  unless  they  were  able  to  sub- 
stantiate one  of  the  three  alternative  defences  contained  in  the  latter 
part  of  sub-sect.  1,  which  it  may  be  quite  impossible  for  them  to  do. 

D.   What  must  the  plaintiff  prove  in  order  to  establish  a  prima  facie  JJ^^^^^^ 

case?  primd  facie 

case. 

The  plaintiff  must  prove: 

1.   That  the  defendant — 

(a)  Was  a  director;  or, 

(b)  That  with  his  authority  he  was  named  in  the  prospectus 

as  a  director,  or  as  having  agreed  to  become  a  director; 
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If  a  person  so  iiumod  suljaeijiuMitly  acted  as  a  director,  that 
would  be  considered  iirhnd.  facie  evidence  of  authority; 
and  if  he  knew  he  was  so  named  and  did  not  dischiim, 
and  perhaps  took  shares,  these  facts  acrain  wouhi  afford 
some  evidence  of  authority. 

( c)  Or  that  the  defendaut  was  a  promoter  of  the  company,  and 
was  a  parly  to  the  preparation  of  the  prospectus,  or 
of  the  portion  thereof  containing-  the  untrue  statement; 

it  is  not  every  jjronioter  wlio  is  to  be  liable,  but  only  tiiose 
wlio  meddle  with  the  j)rospecfu«.     See  sub-sect.   (1). 

{d)  Or  that  I  lie  defendant  autliori/od  the  i.^sue  of  the 
prospectus. 

2.  Tliat  there  A\as  an  untrue  .statoinoiit    - 

(«)  In  the  prospectus; 

(fe)  Or  in  some  report  or  memorandum  appearing  on  liie  face 

thereof,  or  by  reference  incorporated  therein  or  issued 

therewith. 

A  misleading  statement  is  an  untrue  statement.  Greenwood  v. 
Leather  Shod  Wheel  Co.,  (1900)  1  Ch.  421. 

Where  the  statement  is  that  the  person  making  the  statement  believed,  anti- 
cipated, hoped  or  intended  so  and  so,  or  was  of  this  or  that  opinion,  it  is  not 
enough  for  the  plaintiff  to  prove  that  the  belief,  &c.  was  not  well  founded: 
he  must  prove  that  the  belief  did  not  exist;  i)ut  there  beinir  no  reasonable 
ground  for  it  is  evidence  that  it  did  not  exist. 

3.  That  the  phiintiff  subscribed  for  shares,  debentures,  ur  deben- 
ture stock  on  the  faith  of  the  prospectus.  See  as  to  this,  supra, 
pp.  19o  et  seq. 

4.  That  the  plaintiff  has  sustained  loss  or  damage  by  reason  of  the 
untrue  statement.  McConnellx .  Wright,  f  lOO.'i)  1  Ch.  546;  Stevens 
V.  Hoare,  20  T.  L.  R.  407. 

This  no  doubt  imports  that  the  statement  must  be  jnaterial,  for  otherwise  the 
plaintiff  cannot  show  loss  or  damage  by  reason  of  the  untruth  of  that  statement. 
As  to  what  statements  may  be  material,  see  supra,  p.  190. 

The  expression  "  by  reason  of  the  untrue  statement,''  appears  to  mean  by 
reason  of  the  plaintiff  having  been  induced  to  part  with  his  money  on  the 
faith  of  such  untrue  statement. 

"  Damage  is  an  essential  factor  in  the  right  of  action,  and  therefore 
misrepresentation  without  damage  is  not  actionable.'"  Per  Collins, 
M.  R.,  in  McConnellx.  Wright,  s-upra.  See  also  Nash  v.  Calthorpe,. 
(1905)  2  Ch.  237,  and  Macleay  v.  Tait,  O^OG)  A.  C.  24. 
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E.   What  is  the  liability  imposed  by  the  section?  What  is  the 

liability 

The  liability  is  to  pay  compensation  to  all  persons  who  shall  sub-  section? 
scribe  for  any  shares,  debentures,  or  debenture  stock  on  the  faith  of 
such  prospectus,  for  the  loss  or  damage  they  may  have  sustained  "  by 
reason  of  the  untrue  statement."  This  means  by  reason  of  the  plain- 
tiff's having-  been  induced  by  the  untrue  statement  to  subscribe. 
8ee  the  judgment  of  Collins,  M.  R.,  in  McConnell  v.  Wright,  supra. 
The  amount  of  the  compensation — the  measure  of  damages — is  pre- 
sumably the  same  as  that  in  an  action  of  deceit,  namely: — the  diti'er- 
ence  between  the  amount  paid  by  the  plaintiff  and  the  real  value  of 
the  shares,  debentures,  or  debenture  stock  at  the  date  of  allotment. 
Peek  V.  Derry,  37  C.  D.  591;  Twy cross  v.  Grant,  2  C.  P.  D.  469; 
Broome  v.  Speak,  (1903)  1  C'ii.  .jSfi:  Arnison  v.  Smith.  41  Ch.  D. 
348,  363. 

It  is  proper  to  tlirect  an  inquiry  as  to  damages  in  the  form  in 
Arkwrtght  v.  Sen-bold,  17  Ch.  D.  301,  311:  McConnell  v.  Wright, 
supra;  per  Lord  Lindley  in  Shepheord  \.  Broome,  (1904)  A.  C. 
at  p.  348. 

In  McConnell  v.  Wright,  supra,  the  misstatement  complained  of 
waa  that  the  company  had  acquired  a  valuable  property,  which  it  had 
not  in  fact  acquired  at  the  date  when  the  jirospectus  was  issued,  and 
the  principle  on  Avhich  the  amount  of  compensation  was  to  be  ascer- 
tained was  stated  by  Collins,  M.  R.,  as  follows:  'It  is  not  an  action 
for  breach  of  contract,  and,  therefore,  no  damages,  in  respect  of 
prospective  gains  which  the  person  contracting  was  entitled  by  his 
contract  to  expect,  come  in,  but  it  is  an  action  of  tort  .  .  .  and 
therefore,  prima  facie,  the  highest  limit  of  his  damages  is  the  Avhole 
extent  of  his  loss,  and  that  loss  is  measured  b}-  the  money  which  was 
in  his  pocket  and  is  n(nv  in  the  pocket  of  the  company.  That  is  the 
ultimate,  final,  highest  standard  of  his  loss.  But,  in  so  far  as  he  has 
got  an  equivalent  for  that  money,  that  lo.ss  is  diminished  ...  So 
far  as  the  assets  are  an  equivalent,  he  is  not  damaged;  so  far  as  they 
fall  short  of  being  an  equivalent,  in  that  proportion  he  is  damaged." 

In  such  an  action,  if  there  be  an  untrue  statement  of  a  material 
character  and  damages  sustained,  it  is  no  answer  that  the  statement 
was  made  good  soon  after  it  was  made  and  acted  on.  McConnell  v. 
Wright,  supra  :  and  see  Peek  v.  Dcrrg,  37  Ch.  D.  581;  14  App.  Cas. 
337. 


F.   What  must  the  defendant  prove  in  order  to  escape  liability  for  an  What  defen- 
,    .  .  ^  dant  should 

untrue  statement  (  prove. 

(1.,)  In  the  ca-se  of  an  untrue  statement  not  purporting  to  be  made 
on  the  authority  of  an  expert  or  of  a  public  official  document  or  state- 
ment, he  must  prove  that  he  had  reasonable  ground  to  believe,  and 
did  up  to  the  time  of  the  allotment  of  the  shares,  debentures,  or 
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debenturo  stock  (as  the  case  may  be;  believe  that  the  statement  wa.>> 
true.  Greenwood  v.  Leather  Shod  Wheel  Co.,  (1900;  1  Ch.  421; 
Shepheard  v.  Broome,  (1904)  A.  C.  342;  and  see  Derry  v.  Peek,  14 
App.  Ca£.  337. 

(2.)  In  the  case  of  an  untrue  statement  purporting  to  be  a  state- 
ment by  or  contained  in  Avhat  purports  to  be  a  copy  of,  or  extract 
from,  a  report  or  valuation  of  an  engineer,  valuer,  accountant,  or 
other  expert,  i.e.,  any  person  whose  profession  gives  authority  to  u 
statement  made  by  him,  he  must  prove  that  it  fairly  represented  the 
statement  made  by  the  engineer,  valuer,  accountant,  or  other  expert, 
or  was  a  correct  and  fair  copy  of,  or  extract  from,  the  report  or 
valuation . 

But  this  defence  in  respect  of  a  misleading  report  is  not  sufficient 
if  the  plaintiff  can  prove  affirmatively  that,  notwithstanding  sur-h 
untrue  statement  fairly  repre.-euted  the  statement  made  by  the  expert, 
or  was  a  correct  and  fair  copy  of,  or  an  extract  from,  the  report  or 
valuation,  such  director,  person  named,  promoter,  or  other  person 
who  authorized  the  issue  of  the  prospectus  or  notice,  as  aforesaid, 
had  no  reasonable  ground  to  believe  that  the  expert  was  competent  to 
make  the  statement,  report,  or  valuation.  See  Angus  v.  Clifford,  39 
W.  K.  252;  (1891)  2  Ch.  449,  where  the  reports  stated  to  be  "pre- 
pared for  the  directors  by  eminent  engineers  "  were  in  fact  prepared 
for  the  agent  of  the  vendor  to  the  company. 

(3.)  In  the  case  of  every  such  untrue  statement,  purporting  to  be  a 
statement  made  by  an  official  person,  or  contained  in  what  purports  to 
be  a  copy  of,  or  extract  from,  a  public  official  document,  he  must 
prove  that  it  was  a  correct  and  fair  representation  or  copy  of,  or 
extract  from,  such  document. 

(4.)  But  in  each  of  the  above  cases  the  following  further  defences 
will  be  open:  — 

(a)  In  the  case  of  a  director,  and  of  every  person  who  has  autho- 

rized the  naming  of  him,  and  is  named  in  the  prospectus  as 
a  director,  or  as  having  agreed  to  become  a  director  either 
immediately  or  after  an  interval  of  time,  such  person  has 
a  good  defence  if  he  can  prove  that,  having  consented  to 
become  a  director  of  the  company,  he  withdrew  his  consent 
before  the  issue  of  the  prospectus,  and  that  the  prospectus 
was  issued  without  his  authority  or  consent. 

(b)  Any  defendant,  whether  a  director  or  otherwise,  has  a  good 

defence  if  he  can  prove  that  the  prospectus  was  issued 
without  his  knowledge  or  consent,  and  that  on  becoming 
aware  of  its  issue,  he  forthwith  gave  reasonable  public  notice 
that  it  Avas  issued  without  his  knowledge  or  consent. 

When  a  director,  although  aware  that  a  prospectus  was  being 
issued  inviting  persons  to  take  debentures,  did  not  trouble  to  read  it, 
abstained  from  inquiry  as  to  its  contents,  and  refrained  from  giving 
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any  notice  under  the  Act,  Byrne,  J.,  held  that  after  action  brought 
under  the  Act  it  was  too  late  for  him  to  repudiate  the  pro.spectus  and 
that  repudiation  in  a  statement  of  defence  was  not  "  reasonable  public 
notice."     Drincqbier  v.  Wood,  (1899)  1  Ch.  393. 

Probably  notice  advertised  in  some  of  the  principal  newspapers  in  which  the 
prospectus  was  advertised  would  be  "  reasonable  public  notice." 

(c)  Any  defendant,  whether  a  director  or  otherwise,  has  also  a  good 
defence  if  he  can  prove  that,  after  the  issue  of  the  prospectus 
and  before  allotment  thereunder,  he,  on  becoming  aware  of 
any  untrue  statement  therein,  withdrew  his  consent  thereto, 
and  gave  reasonable  public  notice  [see  above]  of  such  with- 
drawal, and  of  the  reason  therefor. 

Furthermore,  the  defendant  might,  no  doubt,  set  up  a  release,  or 
contract  not  to  sue,  or  an  estoppel,  as  against  the  plaintiff. 

G.   What  are   "reasonable  f/roiDuh"  for  believing  a  stat&tnent  io  Reasonable 
be  true?  j^-roundsof 

detenaant  s 

A  director  or  other  person  who  may  be  held  responsible  under  the  belief, 
section  must  bear  in  mind  that,  if  at  some  future  time  a  statement 
turns  out  to  be  untrue,  ho  may  be  called  on  to  prove  that  he  had 
reasonable  grounds  for  believing  the  statement  to  be  true,  and  that  it 
will  then  be  for  a  jury  or  judge  to  decide,  not  whether  the  director 
considei-ed  the  grounds  reasonable,  but  whether  such  jury  or  judge 
consider  that  they  were  reasonable. 

So,  too,  he  must  remember  tliat  a  mistake  by  him  as  to  the 
materiality  of  a  contract  required  to  be  disclosed  will  not  protect  him 
from  the  consequences  of  no n -disclosure  if  it  should  in  fact  be 
material;  and  it  makes  no  dillorence  that  he  has  been  advised  that 
disclosure  is  not  requii-ed.     Shepheard  v.  Broome,  (1904)  A.  C.  342. 

Accordingly  each  statement  .should  be  considered  in  this  view,  and 
the  following  questions  should  be  put,  namely:— What  are  my 
grounds  for  believing  the  statement  to  be  true?  Do  they  seem  to  me, 
weighing  them  impai-tially,  to  be  reasonable?  What  inquiries  and 
advice  should  I  make  and  take  to  asoertain  whether  others  think  them 
reasonable?  Would  they  be  likely  to  seem  reasonable  to  a  jury  or 
judge?  What  evidence  can  I  preserve  to  satisfy  judge  or  jury  of 
the  reasonableness  of  my  belief? 

It  may  be  well  to  give  two  or  three  examples :  — 

1 .  Suppose  the  prospectus  to  state  that  the  company  is  formed  to  Examples. 
acquire  a  business,  and  that  "the  average  annual  profits 
of  the  business  during  the  last  five  years  have  been 
10,000Z."  The  mere  assertion  of  the  vendor  that  this 
was  the  average  could  scarcely  be  considered  reasonable 
grounds  for  believing  the  statement  in  the  prospectus  to 
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be  true.  La  order  to  justify  the  statemeut,  special  steps 
should  be  taken  to  test  its  truth  by  independent  inquiry, 
e.g.,  by  the  employment  of  tx  firm  of  chartered  accountants 
to  investigate  the  books  and  report  in  writing-  tliorcon. 

2.  Again:   Suppose  it  to  bo  stated  that  tlie  business  lo  be  ac- 

quired is  a  paper  mill,  and  that  there  is  a  plentiful  supply 
of  water.  This  is  a  statement  obviously  material  whiuh, 
in  the  absence  of  personal  knowledge,  should  not  be  made 
Avithout  independent  expert  evidence. 

3.  Suppose  a  fact  is  stated  Avhich  is  true  to  the  knowledge  of 

only  one  or  two  of  the  directors,  but  these  persons  of 
probity,  it  would  seem  that  this  might  be  held  to  aiford 
reasonable  ground  on  Avhicli  the  others  might  concur  with 
them  in  making  the  statement. 

What  are  reasonable  grounds  for  believing  that  an  engineer, 
valuer,  accountant,  or  other  expert  is  competent  (^l.e.,  qualified  fu- 
fit)  to  make  a  statement,  report,  or  valuation?  This  must  depend 
on  the  circumstances  of  the  case.  There  arc  some  men  avIioso  com- 
petency and  credit  is  beyond  dispute,  men  who  are  at  the  head  or 
in  the  front  rank  of  their  profession;  others  may  hold  a  recognized 
diploma  or  certificate;  but  where  a  man  is  not  in  this  position,  it 
may  be  necessary  to  obtain  some  collateral  evidence  of  his  com- 
petency. Thus  it  may  be  well  to  obtain  references  to  some  leading 
member  or  members  of  the  profession  to  which  the  expert  belongs, 
or  to  some  persons  of  position  who  have  employed  him  and  can 
speak  as  to  his  compctenc}. 

Where  the  expert  is  a  foreigner,  and  there  is  no  time  to  connauni- 
cate,  otherwise  than  by  telegraph,  with  persons  in  the  locality  to 
which  he  belongs,  it  will  be  proper  to  communicate,  b}'  telegraph, 
with  some  banker  or  other  person  avIio  can  be  trusted  in  the  locality, 
and  such  person  should  be  requested  to  inquire  as  to  the  compe- 
tency of  the  expert,  and  if  he  reports  by  telegram  favourably  in 
regard  thereto,  it  is  conceived  that  such  inquiry  and  report  would 
be  held  to  afford  reasonable  grounds  for  believing  that  the  expert 
was  competent. 

The  necessity  of  obtaining  and  preserving  written  evidence  that 
reasonable  grounds  existed  cannot  be  too  strongly  impressed  on 
those  who  may  be  called  on  to  defend  their  statements  in  a  pro- 
spectus. 

As  to  the  defendant  giving  particulars,  .see  Ahimn  v.  Oppert, 
(1901)  2  K.  B.  .j76. 

Who  is  an         H.   Who  is  an  expert? 
expert  ? 

Sub-sect.   (1)   of  sect.   84  uses  the  expression   ''expert,'"  and  by 

sub-sect.    (5 1    ''the  expression   'expert'  includes  engineer,   valuer, 
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accountant,  aud  any  other  '  person '  whose  profession  gives  autho- 
rity to  a  statement  made  by  him." 

It  is  to  be  observed  that  the  word  used  is  '  profession,''  not  '"  busi- 
ness "  or  '  occupation,"  and  although  the  meaning  of  the  word  is 
stated  in  Johnson  and  elsewhere  to  be  "vocation,  known  employ- 
ment," it  may  be  doubted  whether  it  will  be  given  by  the  Court 
(juiie  so  wide  a  construction.  It  is  not  easy  to  draw  the  line  accu- 
rately. It  probably  means  anyone  who  holds  himself  out  to  the 
public  as  special!}'  qualiiied  in  any  line  by  know'ledge  or  skill. 
However  construed  it  rau>st  include  surveyors,  architects,  lawyers, 
and  doctors.  Surely,  too,  in  banking  matters  a  banker  is  to  be 
considered  an  expert  within  the  definition,  a  brewer  in  brewing- 
matters,  a  general  manager  of  a  railway  in  railway  matters,  and  a 
lawyei-  wIhmi  stating  his  opinion  on  a  tirlr. 

I.   What  is  the  period  of  ii)iiitation  for  hringing  an  action  under  Period  of 
,,        ,    .  ,  '  limitatiou. 

the  Act! 

In  Tliomson  v.  Lord  ('lanniorris,  i^lUUU  >  i  Ch.  718.  it  Avas  argued 
that  the  period  of  limitatiou  was  governed  by  sect.  3  of  the  Civil 
Procedure  Act,  1833  (3  &  4  \\'ill.  4,  c.  42  i,  which  prescribes  that  in 
the  case  of  "actions  for  penalties,  damages,  or  sums  of  money  given 
to  the  party  grieved  by  any  statute  now  in  force  or  hereafter  to  be 
in  force,"  the  period  shall  be  two  years  after  the  cause  of  action. 
But  the  Court  of  Appeal  held  that  these  words  did  not  cover  the 
case,  and  appeared  inclined  to  hold  that  the  period  was  .six  years. 
This  decision,  however,  has  not  escaped  criticism,  and  it  must  be 
admitted  that  it  is  not  altogether  satisfactory. 

Prima  facie,  the  words  of  the  Act  of  1833,  above  referred  to, 
appear  to  point  in  the  clearest  way  to  such  an  ac-tion  as  may  now  be 
brought  under  sect.  84  of  the  Companies  Act,  1908  (replacing  the 
Directors'  Liability  Act,  1890). 

It  cannot  be  maintained  that  the  Act  of  1833  should  not  be  held  to 
apply  because  the  section  was  not  then  in  force,  for  sect.  3  of  the 
Act  of  1833  is  not  confined  to  statutes  then  in  force;  it  expressly 
says  "given  by  any  statute  now  in  force  or  hereafter  to  be  in  force." 

Nor  can  it  be  denied  that  a  plaintiff  in  such  an  action,  if  his  claim 
be  well  founded,  is  a  person  or  party  "grieved."  "The  expression 
is  not  a  technical  expre.ssion:  the  words  are  ordinary  English  words, 
which  are  to  have  the  ordinary  meaning  put  upon  them."  Per 
Bramwell.  L.  J.,  Bobinson  v.  Currey,  7  Q.  B.  D.  470.  And  beyond 
doubt  the  expression  aptly  describes  a  person  who  has  been  induced 
by  untrue  statements  in  a  prospectus  to  subscribe  for  shares,  deben- 
tures, or  debenture  stock,  and  has  thereby  sustained  damage.  Again, 
the  compensation  recoverable  in  the  action  falls  clearly  within  the 
words  "  penalties,  damages,  or  sums  of  money  "  given  by  the  section 
to  the  party  grieved-     No  doubt,  the  compensation  given  is  not  a 
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penalty,  but  the  Avords  ''damages  or  sums  of  money"  must  have 
their  due  effect. 

Compensation  for  loss  or  damage  is  the  precise  equivalent  of  the 
legal  term  "damages."  As  Lord  Coke  Hays,  "Damages  is  the 
recompense  that  is  given  by  the  jury  to  the  plaintiff  for  the  wrong 
the  defendant  hath  done  unto  him."  Co.  Litt.  2,  257a.  Henc« 
sect.  84,  in  giving  compensation  gives  damages.  Indeed,  Lindley, 
M.  R.,  in  tlie  case  under  discussion  was  constrained  to  admit  this; 
and  in  McConnell  v.  Wright,  (1903;  1  Ch.  558,  all  the  judgments 
refer  to  the  "  damages  "  which  the  plaintiff  in  an  action  under  the 
Act  of  1890  (now  sect.  84  of  1908)  had  incurred. 

Suppose,  however,  that  by  some  e.xtreme  relinemeut  compensation 
under  the  section  is  not  to  be  considered  damages — a  view  which 
cannot  survive  McConnell  v.  Wright — still  it  surely  comes  within 
the  words  "or  sums  of  money."  These  words  are  as  general  as  they 
can  be.  It  may  be  that  the  ejusdem  generis  rule  of  construction 
should  be  applied;  but  assuming  it  should,  and  that  the  words  "or 
other  sums  "  are  to  be  read  as  meaning  "  or  other  sums  of  a  like  kind," 
those  words  would  none  the  less  accurately  describe  and  cover  com- 
pensation payable  under  the  section,  for  such  compensation  is  in- 
distinguishable from  damages.  Why,  then,  is  not  the  Act  of  183;i 
to  have  full  effect  in  accordance  with  the  plain,  natural  prima  facie 
meaning  of  the  words?  "  The  rule  of  law,  I  take  it,"  said  Alderson,  B., 
in  Attorney-General  v.  Lockivood,  9  M.  &  W.  378,  "upon  the  con- 
struction of  all  statutes  ....  is,  whether  they  be  penal  or  remedial, 
to  construe  them  according  to  the  plain,  literal,  and  grammatical 
meaning  of  the  words  in  which  they  are  e.xpressed,  unless  that  con- 
struction leads  to  a  plain  and  clear  contradiction  of  the  apparent 
purpose  of  the  Act,  or  to  some  palpable  and  evident  absurdity." 

In  Thomson  v.  Lord  Clanmorris,  supra,  the  judges  of  the  Court  of 
Appeal,  in  disregard  of  this  rule,  have  refused  to  give  full  effect  to  the 
words  of  the  Act  of  1833,  on  the  ground  that  they  were  intended  by 
the  Legislature  to  refer  exclusively  to  actions  for  penalties.  This,  it 
is  submitted,  is  a  merely  conjectural  construction.  The  words  of 
the  statute  are  plain,  and  the  Court  is  not  entitled  to  cut  down  or 
deny  operation  to  those  words  merely  because  it  surmises  that  the 
Legislature  could  not  have  intended  them  to  have  effect. 

No  incongruitv  or  absurditv  would  result  from  doing:  so.  On  the 
contrary,  six  3^ears  being  the  period  of  limitation  in  regard  to  an 
action  on  the  case  for  fraudulent  misrepresentation,  it  seems  reason- 
able enough,  indeed,  only  just  to  directors,  that  two  years  should 
be  the  period  in  an  action  in  respect  of  what  may  be  a  perfectly  inno- 
cent misrepresentation — an  action,  too,  in  which  the  defendant  has 
not  only  to  prove  that  he  believed  what  he  stated  to  be  true,  but  that 
he  had  reasonable  grounds  for  so  believing.  Time  soon  obliterates 
the  memory  of  what  we  have  once  thought  or  believed,  and  the 
Legislature,  in  passing  the  Act  of  1890,  having  in  mind,  as  it  must 
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have  had,  the  Act  ol'  1833,  may  well  have  thought  that  the  onerous 
oblig-ations  imposed  on  directors  and  others  by  the  Act  of  1890 
justified  a  short  period  of  limitation;  for  how  few  people  after  a 
lapse  of  two  years  can  recollect  or  reaflfirm  the  grounds  on  which  they 
believed  any  particular  statement  in  a  prospectus  issued  by  them? 

The  Court  of  Appeal,  in  Thomson  v.  Lord  Clanmorris,  (^1900)  1  Ch. 
718,  appears  to  have  followed  the  unfortunate  precedent  set  in 
Salomon  v.  Salomon,  (1896)  2  Ch.  237,  in  which  the  Court  of  Appeal 
considered  that  it  was  entitled  to  deny  efficacy  to  the  words  of  a 
statute  from  a  preconception  as  to  the  intention  of  the  framers;  but 
the  House  of  Lords  unanimously  reversed  the  decision,  (1897)  A.  C. 
22,  and  repudiated  such  a  notion.  Lord  Chancellor  Halsbury's  short 
answer  was,  "  I  can  only  find  the  true  intent  and  meaning  of  the  Act 
from  the  Act  itself." 

As  the  law  stands,  however,  it  must  (assuming  that  Thomson  v; 
Lord  Clanmorris,  supra,  is  law)  be  taken  that  the  period  of  limita- 
tion is  not  two  years  as  apparently  prescribed  by  sect.  3  of  the 
Civil  Procedure  Act,  1833,  but — ^so  the  Court  in  Thomson  v.  Lord 
Clanmorris  seemed  disposed  to  think — the  period  of  limitation  fixed 
by  21  James  1,  c.  16,  that  is,  six  years.  Here  again,  however,  there 
is  a  difficulty,  for  sect.  3  of  the  Civil  Procedure  Act,  1833,  provides 
that  in  tlie  case  of  all  "  actions  of  covenant  or  debt  upon  any  bond, 
or  other  specialt}'  "  the  period  of  limitation  is  to  bo  twenty  years 
after  the  cause  of  action.  Now,  there  seems  no  doubt  that  sect.  84 
("replacing  the  Act  of  1890)  gives  to  the  party  grieved  the  right  to 
bring-  an  action  of  debt  upon  the  statute.  See  Tilson  v.  Warmick 
(1825),  4  B.  &  C.  962,  in  which  it  wa.s  held  that  where  an  Act  of 
Parliament  provided  that  the  costs  of  obtaining  it  should  be  paid 
out  of  the  money  subscribed,  the  attorneys  who  obtained  the  Act 
might  maintain  an  action  of  debt  founded  upon  the  statute  for  their 
costs. 

And  further,  the  action  under  sect.  84  is  on  a  speciullij,  for  it  is 
settled  law  that  an  action  on  a  statute  is  an  action  on  a  specialty. 
Corlc  d-  Bandon  Bail.  Co.  v.  Coode,  13  C.  B.  827.  "A  declaration  on 
a  statute  is  a  declaration  on  a  specialty."  Per  Maule,  J.,  in  the  case 
just  referred  to,  and  see  Williams'  Saunders,  1871  edition,  vol.  1,  194. 

These  considerations  add  to  the  inconvenience  of  the  construction 
adopted  in  Tliomson  v.  Lord  Clanmorris. 

As  to  the  time  when  the  cause  of  action  arises,  it  would  seem  that 
the  cause  arises  when  the  plaintiff  sustains  damage  (Bonomi  v.  Back- 
house, 9  H.  M.  C.  563;  Darley  Main  Co.  v.  Mitchell,  11  A.  C.  127; 
Bead  v.  Bromi,  22  Q.  B.  D.  128),  that  is,  Avhen  he  parts  witli  his 
money  {^Arnison  v.  Smith,  41  Ch.  D.  366),  for  damage  is  one  of  the 
constituents  of  the  cause  of  action,  but  according  to  Thomson  v.  Lord 
Clanmorris,  supra,  the  Act  is  to  be  read  as  imposing  on  the  directors 
by  implication  "a  new  statutory  duty  of  accuracy,"  and  time  runs 
from  the  breach  of  that  duty.     The  amount  of  damages  is  the  same 
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as  in  the  case  of  an  action  of  decoii. 
1  Ch.  558.     See  supra. 


MeConncll  v.   W'rnjht,  ^  l'JO;V) 


Effect  of 
death  or 
biinkruptcy. 


"What  pre- 
cautions 
directors, 
promoters, 
&c.,  to  take. 


J .    What  effect  have  death  and  baitlcnudcij  '. 

(a)  In  case  of  aggrieved  parly. — It'  a  per-son  ouliilod  under  tlio 
.section  to  compensation  dies  or  becomes  bankrupt,  tlie  right  of  action 
under  it  will  pass  to  his  legal  personal  representative  or  trustee  in 
bankruptcy,  as  the  case  may  be,  as  a  chose  in  action  forming  part  of 
his  estate. 

(b)  In  case  of  director. — In  the  seventh  edition  of  this  work 
the  opinion  Avas  expressed  that  '  if  a  person  liable  under  the  Act 
(Directors'  Liability  Act)  to  pay  compensation  dies,  his  heirs,  exe- 
cutors, or  administrators  will  be  liable  to  the  extent  of  the  estate 
of  the  deceased  in  the  due  course  of  administration.  As  the  action 
is  not  one  of  tort,  the  maxim.  Actio  personalis  moritur  cum  persona, 
would  not  seem  to  apply."  T  icy  cross  v.  Grant,  4  C.  P.  Div.  40; 
Phillips  V.  Homfray,  24  C.  D.  439.  But  the  point  is  Jiot  yet  settled. 
And  in  a  case  decided  in  1900,  Liudley,  M.  R.,  and  Romcr,  L.  J., 
agreed  in  thinking  that  the  point  was  still  open,  and  the  former 
would  not  commit  himself  to  saying  whether  executors  of  a  deceased 
director  wei^  or  were  not  liable  under  the  Directors'  Liability  Act 
(now  sect.  84,  Companies  (Consolidation;  Act,  1908;.  Tlio  Master 
of  the  Rolls  added:  "It  may  be  that  there  is  a  statutory  liability  to 
which  the  maxim  'Actio  personalis,'  &c.,  does  not  apply  in  which 
case  they  would  bo  liable  just  as  the  other  directors  wiio  are  alive,  but 
of  course  out  of  the  assets  of  their  testator."  FranJcenburg  v.  Great 
Horseless  Carriage  Co.,  (1900)  1  Q.  B.  504,  510;  and  see  Davoren 
v.  Wootton,  (1900)  1  I.  R.  273. 

Apparently  a  liabilit}  uuder  the  section  ma}-  be  proved  in  bank- 
ruptcy, unless  it  comes  within  the  exception  of  a  "demand  in  the 
nature  of  unliquidated  damages  arising  otherwise  than  by  reason  of 
a  contract,  promise,  or  breach  of  trust,"  under  sect.  37  (1)  of  the 
Bankruptcy  Act,  1883  (supra,  p.  207),  when  it  would  be  excluded 
from  proof.  Greenwood  x .  Humber  &  Co.  (Portugal),  W.  N.  (1898) 
1G2.  The  discharge  of  the  bankrupt,  Avhere  the  liability  is  proveable, 
releases  him  from  any  claim  under  the  section,  unless  the  liability 
was  incurred  by  fraud  or  fraudulent  breach  of  trust.  See  supra, 
p.  207,  as  to  the  Bankruptcy  Act;  and  Re  Nemtnan,  3  C.  D.  494; 
and  Ex  parte  Coker,  10  Ch.  652. 

K.    ]]'hnt  precautions  directors,  promoters,  and  others  should  take. 
1.   As  regards  any  statement — 
(^i)  In  the  prospectus; 

(2)  In   any  report  or   memorandum    appearing    on    the    face 

thereof ; 

(3)  In  any  report  or  memorandum  referred  to  therein; 
(4;  In  any  report  or  memorandum  issued  therewith; 
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and  (in  cases  (2),  (3),  (4))  not  purporting-  to  be  made  on  the  authority 
of  an  expert,  or  by  a  public  official  document  or  statement,  take  care 
that  the  statement  is  not  made  unless  each  director  has  reasonable 
ground  to  believe,  and  does  believe,  that  the  statement  is  true. 

The  following  are  examples  of  statements  purporting-  to  be  made 
on  the  authority  of  an  expert:  — 

(a)  Mr.  A.,  or  an  engineer,  has  examined  the  reef,  and  states  that 

it  is  rich  in  gold . 

(b)  Mr.  A.  has  made  the  following  report.    [Set  it  out.] 

(c)  The  following  extracts  from  the  report  which  ha«  been  made  by 

Mr.  A.  'show  the  value  of  the  property.    [Set  them  out.'] 

(d)  The  statements  in  paragraphs  of  this  prospectus  are 

made  on  the  authority  of  Messrs.  ,  the  well-known 

accountants,  who  have  examined  the  books, 
le  I  According  to  the  report  of  his  Majesty's  Consul  of  , 

published  in  the  Board  of  Trade  Journal  of  the  of 

,  the  exports  from,  &c. 

2.  As  regards  every  statement  purporting  to  be  a  statement  by  or 
contained  in  what  purports  to  be  a  copy  of  or  extract  from  a  report 
or  valuation  of  an  engineer,  valuer,  accountant,  or  other  expert, 
take  care  (a)  that  it  fairly  represents  the  statement  made  by  such 
engineer,  valuer,  accountant,  or  other  expert,  or  is  a  correct  and  fair 
copy  of,  or  extract  from,  the  report  or  valuation;  (b)  that  there  is 
evidence  that  the  person  making  the  statement,  report,  or  valuation 
was  competent  to  make  it. 

.3.  As  regards  every  statement  purporting  to  be  a  statement  made 
by  an  otKcial  person,  or  contained  in  what  purports  to  be  a  copy  of  or 
extract  from  a  public  official  document,  take  care  that  it  is  a  correct 
and  fair  representation  of  such  statement,  copy  of  or  extract  from 
such  document. 

4.  Carcfulh-  avoid  stating  a^  matters  of  fact  what  the  directors  do 
jiot  know  to  be  true.  Where  it  is  desirable  to  state  facts  wliich  the 
directors  do  not  know  to  be  true,  let  such  facts  be  embodied  in  a 
report  by  some  competent  expert,  and  then  set  out  that  report,  or 
extracts  from  it,  in  the  prospectus. 

5.  When  a  report  of  an  expert  cannot  be^  obtained,  let  the  .statement 
be  qualified,  e.g.,  "From  inquiries  which  the  directors  have  made, 
they  believe  that  so  and  so." 

6.  If  it  is  desired  to  make  use  of  a  statement  made  by  .some  person 
who  is  not  an  expert,  e.g.,  by  a  vendor,  let  it  be  stated  thus:—"  The 
vendor  states  that  the  supply  of  water  is  ample."  This  avoids  the 
risk  involved  in  stating  "the  supply  of  water  is  ample." 

7.  Bear  in  mind  that  expressions  such  as  that  "  the  directors  hope, 
anticipate,  propose,  or  intend  "  are  statements  within  the  section,  and 
that  if  they  ai-e  made  when  the  directors  do  not  hope,  anticipate,  pro- 
pose, or  intend,  the  directors  will  be  in  danger  of  misstating  a  fact. 
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But  a  statement  in  this  iorui  is  much  less  dangerous  than  an  ordinary 
statement  of  fact  because  less  easy  of  refutation.  For  example,  if  the 
statement  is  that  tlic  property  is  rich  in  gold,  and  it  turns  out  not  to 
bo  true,  the  directors,  if  sued,  will  have  to  prove  that  they  believed, 
and  had  reasonable  grounds  to  believe,  the  statement  to  be  true; 
whereas,  if  the  statement  is  that  the  directors  believe  that  the  pro- 
perty is  rich  in  gold,  the  plaintiff  will  have  the  diiiicult  task  of 
proving  that  they  did  not  believe.  Of  course,  however,  an  honest  man 
will  not  say  that  he  believes  unless  he  has  good  grounds  for  tluat 
belief.  Berry  v.  Feek,  14  App.  Cas.  375;  and  see  Aaron  s  Reefs  v. 
Twiss,  (1896;  A.  C.  273;  but  sanguine  temperaments  too  easily 
believe  what  they  wish  to  believe.  Hence  the  necessity  for  care. 
Astoreco'd-  8.  Looking  to  the  stringent  provisions  of  the  section,  it  would 
o\'*b^^T°^^  seem  expedient  that  any  director,  or  other  person  who  may  be  held 
responsible  under  the  section  for  untrue  statements  in  a  prospectus, 
should  record  in  writing — 

(1)  The  fact  that  he  believed  the  statements  to  be  true  when  the 

prospectus  Avas  issued  and  up  to  allotment; 

(2)  The  grounds  of  his  belief; 

(3)  The  grounds  on  wliich  he  believes  in  the  competency  of  any 

expert  who  made  any  report  or  memorandum  set  out  or 
refei-red  to  in,  or  issued  with,  the  prospectus. 

AiS  to  (8;  the  onus  will  be  on  the  plaintiff  in  an  action  to  prove 
that  the  defendant  had  not  reasonable  grounds  to  believe  in  the 
competency.  Still  it  seems  wiser  to  preserve  the  evidence,  for  the 
plaintiff  will  be  entitled  to  ask  the  defendant,  "  What  were  your 
grounds  of  belief?"  and  if  the  defendant  thus  challenged  could 
not  remember  what  they  were,  this,  taken  with  other  circumstances, 
might  enable  the  plaintiff  to  discharge  the  onus  and  recover  com- 
pensation. 

The  object,  of  course,  of  the  record  is  thai  the  person  who  makes 
it  may,  if  the  occasion  arise,  be  able  to  refresh  his  memory  in  the 
witness  box  by  referring  to  such  record. 

In  the  absence  of  such  record,  it  may  (after  a  lapse,  perhaps,  of 
years)  be  a  matter  of  great  difficulty  for  a  director,  or  other  person 
sued,  to  prove  his  belief,  still  more  to  prove  the  grounds  of  belief. 
The  rules  as  to  refreshing  memory  by  referring  to  such  a  record 
are  stated  in  Stephen's  Law  of  Evidence,  p.  79,  as  follows: — 

"  A  witness  may,  while  under  examination,  refresh  his  memory  by 
referring  to  any  writing  made  by  himself  at  the  time  of  the  transac- 
tion concerning  which  he  is  questioned,  or  so  soon  afterwards  that 
the  judge  considers  it  likely  that  the  transaction  w^as  at  that  time 
fresh  in  his  memory. 

"  The  witness  may  also  refer  to  any  such  writing  made  by  any  other 
person,  and  read  by  the  witness  within  the  time  aforesaid,  if  when  he 
read  it  he  knew  it  to  be  correct." 


INTRODUCTORY  NOTES.  225 

A  delay  of  some  weeks  in  wriiiug  or  reading-  the  record  might 
render  it  inadmissible.     See  Taylor  on  Evidence,  sect.  1406. 

One  mode  of  making  the  record  will  be  for  the  director  to  take 
a  copy  of  the  prospectus,  and  himself  make  the  record  thereon,  or  on 
a  sheet  of  paper  annexed  thereto,  and  place  such  copy  and  record  in 
safe  custody.  * 

Another  mode  will  be  to  consider  the  prospectus  and  other  docu- 
ments at  a  board  meeting,  before  they  are  issued,  to  take  the 
statements  seriatim,  and  as  to  each  to  state  the  ground  of  belief  and 
the  fact  that  all  the  directors  believe  it  true.  Let  the  minutes  made 
by  the  .secretary  record  all  this  in  detail,  and  Avithin  the  next  few 
days  let  the  formal  minutes  be  read  and  initialled  by  all  the 
directors:  let  a  cop}'  be  furnished  to  each  of  the  directors,  and  let 
each  forthwith  compare  his  copy  with  the  original,  and  make  and 
initial  and  date  a  memorandum  thereunder  to  the  eliect  that:  '1 
compared  this  copy  with  the  original  minutes,  and  found  it  correct." 
In  this  way  the  formal  minutes  may  he  referred  to.  and  if  they 
should  be  lost,  the  director  will  piobahly  he  allowed  to  refer  to  the 
copy.     Taylor,  sect.  1408. 

9.  Lastly,  it  is  lawful,  subject  to  sect.  81  (4)  of  tlie  Companies 
Act.  1908,  for  a  suljscriber  to  contract  him.self  out  of  some  of  the 
rights  secured  to  iiiui  by  sect.  84;  and  there  may  be  cases  in  Avhich 
it  will  be  de.sirable,  under  proper  advice,  to  arrange  for  sucli  a 
contract  or  waiver.  See  infra,  ])p.  2.'il,  232  et  seq.  ;  and  Brazilian 
Ihibber  PUintatiwis  (No.  1),  (1911)  1  Ch.  425. 

As  to  sub-sect.  (3)  of  sect.  84  of  the  Act  {reiA^acing  sect.  4  of  the  Indemnity  of 
I  directors    Liability  Act). — This  sub-section  is  sup})lementarv.     It  defendants 
gives  to  innocent  parties  sued  a  right  to  indemnity  against  damages, 
costs,  charges  and  expenses  in  certain  cases,  but  only  where  there  is 
no  cause  of  action  under  the  section  (84 )  against  the  party  claiming 
the  indemnity. 

Persons  entitled  to  such  indemnity  are  the  following:  — 

(1)  A  person  who  has  been  named  as  a  director  in  a  prospectus 

without  his  consent,  and  without  his  having  authorized 
the  issue  of  the  prospectus. 

(2 )  A  director  of  the  company  who  withdraws  his  consent  to  be 

a  director  before   the  issue  of  the  prospectus,  and  has 
not  authorized  or  consented  to  the  issue  thereof. 
(3;  A  person  who  is  named  as  having    agreed    to    become  a 
director,  and  has  withdrawn  his  consent  before  the  issue 
of  the  prospectus  or  notice,  and  has  not  authorized  or 
consented  to  the  issue  thereof. 
Each  of  these  persons  would  have  a  good  defence  to  an  action 
under  sub-sect,    (i;   of  sect.    84;    but  even  if  he  succeeded  in  de- 
fending himself,  he   mie-ht    not    recover    all    his    costs    from    the 
defeated   plaintitf,    and    accordingly    sub-sect.    (4)   enables  him  to 
claim  indemnity  elsewhere. 

p.  Q 
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ludemnity  Jt  would  seem  that  a  director  wlio  witliout  fraud  or  jief^Hgence 

company.  incurs  liability  under  the  section  is  eutitled  to  indemnity  as  against 

the  company;  for  he  is  an  agent,  and  an  agent  is  entitled  to  indemnitj' 
fi-om  his  principal— in  this  case  the  company — in  the  absence  of 
fVaud  or  misconduct.  Story  on  Agency,  sect.  339;  Jietts  v.  Gibbins, 
2  A.  &  E.  57. 
Sect.  5of  Act.  As  to  sub-sect.  (4)  (sect.  5  of  the  Directors'  Liability  Act). — Sub- 
Right  of  sect.  (4)  of  sect.  84  gives  a  right  of  contribution  to  a  director  or 
person  named  as  a  director,  or  to  a  person  who  has  authorized  the 
issue  of  the  prospectus  against  his  co-directors,  where  such  director, 
&c.  has  become  liable  to  make  a  payment  under  the  section.  So  one 
of  two  promoters  liable  under  the  section  is  entitled  to  contribution 
from  his  co-promoter,  even  in  a  case  of  fraud  where  compensation 
is  obtained  under  the  section.  Gerson  v.  Simpson,  (1903^  2  K.  B. 
(C.  A.)  197.  This  is  an  important  alteration  of  the  law.  It  dis- 
places the  old  rule  which  disallowed  contribution  between  tortfeasors, 
and  in  substitution  treats  the  relation  of  the  delinquent  co-directors 
or  co-promoters  as  a  contractual  one. 

Section  38  of  the  Companies  Act,  1867. 

Sect.  38  of  tlio       Sect.  38  of  the  Companiesi  Act,  18G7,  was  repealed  as  from  the 
Act  of  1867.      igj.  January,  1901,  by  the  Companies  Act,  1900.    See  sects.  33,  35. 

It  had,  therefore,  no  application  to  any  prospectus  issued  after 
December  31st,  1900.  But  the  repeal  is,  by  virtue  of  sect.  38  of  the 
Interpretation  Act,  1889,  without  prejudice  to  any  right  of  action  or 
liability  incurred  under  the  repealed  enactment,  and  accordingly 
questions  as  to  its  effect  may  still  for  some  time  arise  with  reference 
to  prospectuses  issued  before  January  1st,  1901,  and,  in  fact,  they 
have  frequently  done  so.  The  decisions  on  these  cases  under  sect.  38 
often  throw  light  on  the  probable  attitude  of  the  Courts  towards 
sect.  81  of  the  Companies  Act,  1908,  more  especially  as  regards 
material  contracts,  which  by  para,  (k)  of  sub-sect.  1  of  that  section 
are  required  to  be  disclosed,  and  for  that  reason  deserve  attention. 
The  section  is  as  follows:  — 

Terms  of  38.  Every  prospectus  of  a   company,   and   every   notice   inviting   persons   to 

sect.  38.  subscribe  for  shares  in  any  joint  stock  company,  shall  specify  the  dates  and  the 

names  of  the  parties  to  any  contract  entered  into  by  the  company,  or  the 
promoters,  directors,  or  trustees  thereof,  before  the  issue  of  such  prospectus  or 
notice  whether  subject  to  adoption  by  the  directors  or  the  company,  or  other- 
wise: and  any  prospectus  or  notice  not  specifying  the  same  shall  be  deemed 
fraudulent  on  the  part  of  the  promoters,  directors  and  officers  of  the  company 
knowingly  issuing  the  same,  as  regards  any  person  taking  shares  in  the  company 
on  the  faith  of  such  prospectus,  unless  he  shall  have  had  notice  of  such  contract. 

Meaning  of  Much  difference  of  opinion  at  one  time  existed  as  to  what  contracts, 

the  section.       having  regard  to  this  enactment,  had  to  be  specified  in  a  prospectus., 
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See  Governs  case,  1  C.  D.  182;  Twy cross  v.  Grant,  2  C.  P.  D.  469. 
The  .section  says  "any,"  i.e.,  every  "contract,"  but  in  1880  the 
question  was  very  fully  considered  in  Sullivan  v.  Mitcalje,  5  C.  P.  D. 
455,  and  the  judgments  clearly  pointed  to  the  conchision  that  it  was 
only  necessary  to  specify  every  material  contract  made  by  the  com- 
pany or  the  directors  or  promoters  thereof,  meaning  by  "  material 
contract "  every  contract  which  might  reasonably  be  expected  to 
influence  the  judgment  of  a  person  reading  the  prospectus  as  to 
whether  he  should  or  should  not  apply  for  shares;  and  it  is  now  well 
settled,  as  appears  below,  thai  this  is  the  true  construction  of  the 
section.  Sect.  81  (1)  (k)  of  the  Companies  (Consolidation)  Act, 
1908,  in  terms  limits  the  disclosure  thus  required  to  "  material " 
contracts . 

The  following  are  examples  of  contracts  which  have  been  held  to  Examples  of 

be  material:—  '•material 

contracts. 

(a)  Contract  by  promoter  to  buy  tramway  concession,  and  subse- 

quently re-sell  to  the  company. 

(b)  Contract  by  same  promoter  to  give  to  another  promoter  remu- 

neration for  assisting  in  the  promotion  of  the  company. 
Tuvjcross  v.  Grant,  2  C.  P.  D.  469. 

(c)  Contract   under    which    promoter   was    to    receive    from    the 

ostensible  vendors  to  the  company  a  portion  of  the  proceeds 
of  sale.  Greenwood  v.  Leather  Shod  Wheel  Co.,  (1900) 
1  Ch.  421. 

(d)  Contract  between  promoters  and  K.,  the  future  chairman  of 

the  company,  whereby  the  firm  of  which  K.  was  a  member 
was  to  receive  a  block  of  vendors'  shares  as  commission  for 
underwriting  and  for  the  use  of  the  firm's  name.  Cackett 
v.  Kes-u'ick,  ( 1902)  2  Ch.  456. 

(e)  Contracts  by  promoters  to  transfer  to  the  company  certain 

paid-up  shares  in  another  concern  in  consideration  of  a 
block  of  paid-up  shares  in  the  company.  McConnell  v. 
Wrifjht,  (^1903)  1  Ch.  547;  Calthorpe  v.  Trechmann,  and 
Macledij  v.  Tait,  (1906)  A.  C.  24  (H.  L.). 

(f)  Contract  by  com])any  -with  its  promoter  for  payment  of  a  large 

sum  to  him  for  finding  a  deposit  and  other  services. 

(g)  Contract  rescinding  such  contract  with  a  promoter  and  pro- 

viding that  the  promoter's  claim  to  remuneration  should 
be  "honourably  met."  Broome  y.  Speak,  (1903)  1  Ch.  586; 
affirmed  by  H.  L.  sub  nom.  Shepheard  v.  Broome,  (1904) 
A.  C.  342. 
(h)  Contract  with  promoters  by  which  a  certain  firm  were  to  be 
commercial  agents  of  the  company,  to  receive  10,000  fully- 
paid  shares,  and  a  partner  in  the  firm  to  be  a  director. 
Cackett  v.  Kesivick,  (1902)  2  Ch.  457;  Nash  v.  Calthorpe, 
(1905)  2  Ch.  237;  Macleay  v.  Tait,  supra. 
Q  2 
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Executory 
and  executed 
contracts. 


Oral 
oontractH. 


What  is  a 
promoter. 


"Kuowing-ly 
issuinjjr." 


Ignorance  of 
the  law. 


Ignorance  of 
existence  of 
contracts. 


Thi.s  sect  ion  was  nut  limited  to  executory  coutract«;  it  o.\len(io(J  to 
executed  contracts  also,  tliat  is  to  say,  to  contracts  wliicli  have  been 
carried  into  effect  before  the  ])rospectus  is  issued.  Brooiue  v.  Speak. 
Kupra 

Nor  was  it  possible  to  escape  from  the  section  by  making'  the  con- 
tract an  oral  one,  for  it  was  held  that  the  section  comprehended 
contracts  oral  as  well  as  written.  Co  pel  v.  Sims  Ship  Composition 
Co.,  3(;  W.  R.  689;  58  L.  T.  807:  Arkwright  v.  Neicbold,  17  ('.  D. 
;501;  25  AV.  R.  829. 

As  to  the  meaning-  of  the  wurtl  '  pr(jmuter,  .see  siijna,  p.  125  et 
seq.  ;  and  2\ici/cross  v.  Grant,  2  C.  P.  D.  4(59,  503;  also,  for  the  pur- 
j)Oses  of  sect.  84  (directors'  liability),  sub-s.  5  of  the  section. 

The  meaning-  of  the  word.s  "knowingly  issuing-"  in  sect.  .'18  have 
l)oen  considered  in  several  cases.  In  Twi/cross  v.  Grant,  2  C.  1*.  D 
542,  Cockburn,  C.  J.,  was  of  opinion  they  meant  issuing  the  pro- 
spectus with  knowledg-o  of  the  existence  of  contracts  within  the 
section,  and  intentionally  omitting  them  from  the  prospectus. 
ISee  also  Cackett  v.  Keswick,  (1902)  2  Ch.  459.  and  Hoole  v.  Speak, 
(1904)  2  Ch.  732. 

In  Broome  v.  Speak,  (  1903)  1  Ch.  58(>.  it  was  li(<ld  thai  th(>  defen- 
dants had  "knowingly  "  issued  tlie  prospectus,  ihey  having-  been 
aware  of  the  existence  of  the  contracts  and  omitted  them,  tliough  in 
doing  so  they  had  acted  in  good  faith  on  legal  advice. 

"Ignorance  of  the  law  docs  not  shelter  a  director  ov  any  otJier 
person  included  in  the  category  mentioned  in  that  section  (sect.  38). 
If  a  man  chooses  to  become  a  director  of  a  company,  he  incurs  certain 
statutoi-v  obligations;  he  may  be  liable  for  a  stiituiory  fraud  witliout 
any  moral  obliquity  whaiover.  That  is  his  misfortune.  The  Legisla- 
ture deemed  it  right  that  this  should  be  so,  and  though  that  section 
is  now  repealed,  it  still  governs  the  present  ca^e.  It  is,  therefore, 
idle  to  say  that  the  defendant  wa.s  not  dishonest.  We  are  not  imput- 
ing any  dishonesty  to  him  except  the  statutory  fraud  which  is  created 
by  sect.  38.  He  cannot  shelter  himself  from  that  section  under 
ignorance  of  the  law,  or  even  by  saying  that  he  invited  the  opinion  of 
someone  else  as  to  the  law,  and  did  not  act  for  himself.  "  Watts  v. 
Bucknull,  (1903)  1  Ch.  766,  773. 

The  matter  was  further  considered  in  Tait  v.  Macleaij,  (1904  > 
2  Ch.  631.  In  that  case  a  director  issued  a  prospectus  which  omitted 
to  disclose  a  material  contract,  but  at  the  meeting  of  directors  at 
which  the  prospectus  was  approved,  he  passed  it  forgetting  the  exis- 
tence of  the  contract  in  question,  notwithstanding  that  the  minutes 
of  the  previous  meeting,  at  which  that  very  contract  was  considered, 
were  read  and  confirmed  in  his  presence,  and  though  he  had  himself 
approved  of  the  contract.  It  was  shown,  however,  that  he  had  a 
general  knowledge  of  the  existence  of  contracts  which  might  fall 
within  the  section,  and  he  made  no  inquiry  as  to  those  contracts,  but 
relied  upon  the  assurance  of  the  company's  solicitor  that  the  pro- 
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:8pectus  disclosed  the  coutracts  which  sect.  38  required  to  be  disclosed. 
It  was  held  that  he  had  knowingly  issued  the  prospectus  within  the 
.section.  Romer,  L.  J.,  in  giving  judgment,  said  that  the  section 
imposed  ui)on  a  director  who  is  settling  and  issuing  a  prospectus  the 
duty  oi'  inquiring  what  contracts  tliere  ai-e  in  existence  which  oug^lit  to 
he  set  out  in  the  prospectus,  and  if  a  director  knows  generally  that 
there  are  contracts  in  existence  which  may  or  may  not  fall  within  the 
section,  and  he  does  not  inquire  into  those  contracts  so  that  he  can 
truthfully  say  that  he  had  no  knowledg-e  of  any  contracts  in  particular 
which  ought  to  be  set  forth  in  the  prospectus,  he  cannot  excuse 
himself  from  liability  under  the  section  on  the  plea  of  ignorance  if  it 
afterwards  turns  out  that  some  of  the  contracts  of  which  he  had  a 
general  knowledge  were  contracts  Avhich  ought  to  have  been  set  out, 
and  which  he  would  have  aseertixined  if  he  had  made  proper  inquiries. 
This  case  was  reversed  by  the  House  of  Lords,  15  Dec.  1905  (Macleay 
V.  Tait,  (1906)  A.  C.  24j,  but  the  view  above  set  forth  was  approved. 
The  ground  of  rcvei-sal  was  that  it  was  established  partly  from  the 
plaintiff's  admissions  and  partly  on  other  grounds  that  even  had  he 
known  the  i-eal  facts  he  would  still  have  subscribed. 

As  to  the  remedy,  it  was  Icjng  since  held  that  where  a  person  who   The  remedy 
lias  taken  siiares  on  the  faith  of  a  prospectus  which  is  within,  and  yg^(.j?J^   ^ 
oliends  against  the  section,  his  right  course  is  to  sue,  not  the  company, 
but  the   promoters,  directors   or  officers   issuing  the  same   for  tlie 
damage  he  has  sustained.     See  Onrrr's-  msr   1  P.  Div.  182.  mid  cases 
above  mentioned. 

As  to  the  measure  of  damages,  this  is  in  substance  the  .same  as  the  Measure  of 
measure  of  damages  in  an  action  of  deceit.  Peek  v.  Derry„^1  C.  Div. 
541.  See  Twi/cross  v.  Chant,  2  ('.  P.  J).  409;  Cackett  v.  Keswick, 
(1902)  2  Ch.  45(5;  MrCouiiell  v.  Wrlijlif,  (1903)  1  Ch.  546;  and 
Broome  v.  Speak.  (1903)  1  Ch.  586,  affirmed  by  House  of  Lords  sub 
nom.  Sliepheard  v.  Broome,  (1904j  A.  C.  342.  These  cases,  besides 
giving  the  measure  of  damages,  show  that  in  order  to  establish 
liability  under  the  section  it  is  unneces.sary  to  prove  fraudulent  inten- 
tion, for  the  law  imputes  it,  and  that  a  man  may  be  liable  although 
the  omi.ssion  to  comply  witii  the  section  arose  merely  from  some 
forgetfulness  or  misunderstanding. 

But  the  section  is  applicable  only  to  a  prospectus  offering  shares  Sect.  38  does 
for  subscription,  and  not  to  one  offering  bonds  for  subscription.   ^g^enS^ 
Cornell  v.  Hay,  L.  R.  8  C.  P.  328.     Nor  does  it  entitle  the  company  holders, 
to  relief  (Neic  Sombrero  Co.,  3  App.  Cas.  1218),  or  confer  on  the 
shareholder  a  right  to  repudiate  his  shares.     Gover's  case,  1  C.  D. 
182.     Conf.  Wimbledon  Olympia,  Limited,  (1910)  1  Ch.  630;  South 
of  England  Natural  Gas  Co.,  (1911)  1  Ch.  573. 

An  abridged   prospectus  is  within  the  section  even  though  such  Abridged 
prospectus  states  where  full  prospectuses  might  be  obtained.     White  P^^ospectus. 
V.   Hay  man,    1   Cab.   &  Ellis,   101;    Army,  dc.  Society  v.  Craicf,  8 
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T.  L.  K.  227.     Coui'.  Lioassellv.  Burnhain,  (1909)  1  Cli.  127,  supra, 
p.  11.     See  also  infra,  pp.  259,  260. 

Ill  Older  to  obtain  relief  under  .sect.  38  the  plaiutitt'  must  show  that 
but  lor  tliD  omission  to  disclose  the  contract,  he  would  not  have  sub- 
scribed. This  essential  condition  wa-s  not  fully  appreciated  until  the 
House  of  Lords  so  decided  in  Calthorpe  v.  Trechmann  and  Macleay 
V.  Tait,  (1906)  A.  C.  24.  Accordingly  if  it  i*  shown  from  the  evi- 
dence of  the  plaintiff,  or  otherwise,  thai  he  would  still  liave  taken  the 
shares  if  the  omitted  contract  had  been  disclo.sed,  or  that  lie  was 
induced  to  take  the  shares  by  matters  altog-ether  outside  the  receipt 
of  the  prospectus,  he  cannot  show  that  he  has  been  damaged,  and 
cannot  rely  on  the  section. 

A  director  of  a  company  cannot  be  liable  under  sect.  38  for  culpable 
omissions  in  a  prospectus  issued  without  his  knowledge  or  authority. 
And  in  a  recent  case  it  was  held  that,  even  though  he  subsequently 
ratifies  and  derives  advantage  under  the  pro.spectus,  he  cannot  by 
such  ratification  be  made  liable  under  the  section.  Hoole  v.  Speak, 
(1904)  2  Ch.  732.  The  learned  judge  said:  "The  .statute  speaks  of 
directors  '  knowingly  issuing  '  the  same,  and  therefore  presupposes 
knowledge  on  the  part  of  the  directors,  and  it  points  to  an  offence  being 
committed  at  the  time  of  the  issue.  It  appears  to  me  that  I  should 
be  contradicting  the  language  of  the  statute  entirely,  and  should  be 
extending  the  operation  of  that  rather  harsh  measure  if  I  were  to  hold 
directors  liable  for  a  prospectus  which  they  did  not  autdiorize,  on  the 
ground  that  they  did  afterwards  adopt  it,  or  had  even  derived  some 
benefit  from  it." 

Notice  of  the  contract  not  disclosed  will  disentitle  the  shareholder 
to  claim  relief.  ''  Unless  he  shall  have  had  notice  of  such  contract," 
are  the  concluding  words  of  the  section.  What  does  "notice"  here 
mean?  It  means  (i)  notice  not  only  of  the  existence  of  the  contract, 
but  also  of  its  contents,  as  bearing  upon  the  statements  in  the  pro- 
spectus. Watts  v.  Bucknall,  (1903)  1  Ch.  766.  (ii)  It  does  not 
mean  constructive  notice. 

"Considering,"  said  Lindley,  M.  R..  in  Greenwood  v.  Leather 
Shod  Wheel  Co.,  supra,  "the  manifest  object  of  this  section,  Avhich 
is  to  compel  the  persons  issuing  the  prospectus  to  afford  to  persons 
invited  to  take  shares  the  information  required  by  the  section,  it  is 
obvious  that  the  words  '  unless  he  shall  have  had  notice  of  such 
contract '  mean  a  good  deal  more  than  '  unless  he  shall  have  some 
vague  information  which,  if  followed  up,  will  lead  to  such  notice.' 
Notice  in  the  section  means  not  what  is  called  constructive  notice, 
but  actual  notice;  that  is  to  say,  which  brings  home  to  the  mind  of 
a  reasonably  intelligent  and  careful  reader  such  knowledge  as  fairly 
and  in  a  business  sense  amounts  to  notice  of  a  contract.  Any  other 
construction  would  render  the  section  perfectly  useless."  "There 
must,"  said  Collins,  L.  J.,  in  Watts  v.  Bucktmll,  (1903)  1  Ch.  776, 
"  be  a  fair  explanation  by  the  person'^  who  do  know  to  the  persons 
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who  do   not  know  of  the  nature  of  the  contracts    which    are    not 
disclosed." 

Waiver  Clauses. 

1.   In  relation  to  sect.  81  (4)  oj  the  Act  of  1908  {Disclosure  in 

Prospectus) . 

Sub-sect.  (4)  of  -sect.  81  of  the  Companies  (Consolidation)  Act, 
1908,  provides  that — 

"  Any  condition  requiring  or  binding-  any  applicant  for  shares  or 
debentures  to  waive  compliance  with  any  requirement  of  this  section 
or  purporting  to  aifect  him  with  notice  of  any  contract,  document, 
or  matter  not  spccilically  referred  to  in  the  prospectus  shall  be  void." 
Accordingly  it  is  useless  to  insert  in  any  prospectus  to  which  the 
section  applies  any  waiver  or  provision  for  notice,  and  it  would  seem 
that  the  same  rule  applies  to  a  condition  in  a  form  of  application 
required  by  the  prospectus  to  be  used. 

2.  In  reUitioii  to  sect.  84  of  the  Companies  (Consolidation)  Act, 
1908  {reproducing  the  provisions  of  the  Directors'  Liability 
Act,  1890)  {supra,  p.  208). 

Here  the  case  is  different.     The  section  merely  imposes  on  the  Waiver  of 
directors  and  others  a  statutory  obligation  to  pay  compensation  to  LiaWlitv  Act 
the  injured  subscribers.     This  obligation  is  inserted  obviously  for  1890  (now 
their  benefit,  and  looking  at  the  cases  below  referred  to,  it  is  appre-  ^°^-  f^^glgs 
hended  that,  beyond  all  doubt,  the  requirements  of  the  section  can  be 
waived,  and  that  a  subscriber  may  legally  contract  himself  out  of 
certain  liabilities  under  sub-sect.  (1)  of  sect.  84  (sect.  3  of  the  said 
repealed  Act).     It  would  not,  indeed,  be  proper,  or  indeed  practic- 
able, to  make  a  contract  to  the  effect  that  the  subscriber  shall  not 
sue  for  compensation  in  respect  of  a  fraudulent  misrepresentation; 
but  there   would  seem   to  be  no  impropriety  in  a  contract  to  the 
effect  that  the  subscriber  will  not  sue  in  respect  of  a  misstatement 
innocently  made,  and  that  such  a  misstatement  shall  not  invalidate 
or  render  voidable  the  contract.     Tullis  v.   Jacson,  (1892)   3  Ch. 
441.     And  see  Brazilian  Rubber  Flantations  (No.  1),  (1911;  1  Ch. 
425. 

Such  a  contract,  assuming  the  above  view  to  be  correct,  might  be  By  what 
made  by  deed  of  covenant  with  the  directors,  but  that  mode  will  instrument. 
rarely  be  practicable;  and  if  there  is  to  be  such  a  contract  it  must, 
no  doubt,  be  embodied  in  the  prospectus  or  in  the  form  of  application 
for  shares  or  debentures.  But  a  contract  so  embodied  Avill,  as  be- 
tween the  subscriber  and  the  directors,  be  open  to  the  objection 
that  it  is  res  inter  alios  acta  (see  8th  ed.,  p.  188),  unless  it  is  made 
with  the  company  as  trustee:  e.g., 

And  I  agree  with  the  company  (as  tru.stee  for  the  directors  and  other  persons 
liable)  that  I  will  not  make  any  claim,  or  take  any  proceedings,  under  sect.  84 
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of  the  Companios  (Consoliclatioii)  Act,  Jfl08.  for  ooiiipi'usation  in  r<'.si)i'ct  of  any 
iniastatonient  in  tlie  said  prospoctus,  made  hy  tlio  diroctor.s  in  tho  belief  tliaf 
it  was  true,  and  that  this  my  contract  shall  not  be  invalidated  by  reason  of 
any  such  misstatement. 

Or  the  prospectus  may  state  tliat :  - 

The  statements  herein  set  forth  are  l)ased  on  information  furnished  by  the 
vendor  [or  by  A.  B.],  but  ai)i)licants  will  be  deemed  to  aj^ree  with  tiie  company 
(as  trustee  for  the  directors;  that  they  will  not  make  any  claim  under  sect.  84 
of  the  Companies  (Consolidation)  Act,  1908,  on  account  of  any  incorrect  state- 
ment in  the  said  prospectus  made  by  any  director  in  the  belief  that  it  was 
correct,  or  claim  to  re])iidinte  their  contracts  on  that  account. 

3.    An  to  .sect.  .18  (jf  the  C()iNf/(i»ie.s  Act,  18()7. 

Although  this  section  was  repealctl  by  tlie  ("oiiipaiiies  Act,  lUOO. 
the  repeal  is  without  prejudice  to  existing-  rights  and  liabilities, 
and  accordingly  it  is  well  to  bear  in  jnind  the  relevant  decision^, 
such  as  they  wore,  as  to  waiver  of  the  rights  conferred  by  it. 

These  decisions  were  considered  at  length  in  the  7th  edition  of  this 
volume,  and  the  proposition  there  contended  for,  namely,  that  it 
was  in  point  of  law  allowable  to  waive  compliance  with  sect.  38 
of  the  Companies  Act,  18G7,  is  now  generally  jecognized  as  correct. 
See  Bensusan  v.  Clarke,  Times,  12th  November  and  13th  December, 
1897;  Greenwood  v.  Leather  Shod  Wheel  Co.,  (1900)  1  Ch.  421; 
Cackettv.  Kemnek,  (1902^  2  Ch.  45():  Mac[.eayy.  Talt,  (1906)  A.  C. 
24. 

But,  as  Farwell,  J.,  .said  in  Cackett  v.  Keswick,  "A  man  wiio 
desires  to  take  advantage  of  a  waiver  clause  must  state  the  facts 
fairly."  If  he  misdescribes  the  character  of  the  contracts,  or  if  he 
states  that  there  "may  "  be  contracts,  when  he  knows  that  there  are, 
he  cannot  rely  on  the  clause  to  protect  him.  See  the  above  decisions. 
So  also  if  the  clause  purports  to  alFect  the  applicant  Avith  notice  of 
contracts  which  are  improperly  concealed,  it  is  inelleciive. 

"  The  introduction  of  a  stipulation  that  an  applicant  for  shares  is  to 
be  deemed  to  have  notice  of  what  is  in  fact  concealed  from  him,  is 
simply  part  of  the  trick  had  recourse  to  in  order  to  evade  the  conse- 
quences of  the  improper  concealment.  Such  a  stipulation  in  a  tricky 
waiver  clause  like  the  one  before  us  affords  no  protection  to  the  ])crson 
who  seeks  protection  from  it.  The  principle  of  refusing  to  give  cfieet 
to  parts  of  documents  so  as  to  prevent  successful  deception  by  means 
of  them  is  quite  familiar  in  its  application  to  g-eneral  words  in  releases 
and  to  catching  conditions  of  sale  {e.g..  Broad  t.  Munton,  12  Q.  B.  D. 
181).  The  refusal  is  based  on  ordinary  principles  of  honesty,  and  is 
as  applicable  to  tricky  waiver  clauses  as  to  other  tricky  documents." 
Per  Lindley.  M.  R.,  Greenwood  v.  Leather  Shod  Wheel  Co.,  .supra. 

But,  subject  to  these  reservations,  a  waiver  clause  properly  framed 
and  honestly  used  is,  in  the  opinion  of  the  House  of  Lords,  legitimate 
and  binding.     Macleay  v.  Tait,  ri906)  A.  C.  24. 
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Criminal  Liability  in  respect  of  Prospectuses. 

Sect.  84  of  the  Laiceuy  Act,  18G1  rl-i  &  2')  Vict.  c.  90;,  provides  Criminal 
that:—  liability. 

Whosoever,  being  a  director,  manager,  or  public  officer  of  any  body  cor- 
porate or  public  company,  shall  make,  circulate,  or  publish,  or  concur  in 
making,  circulating  or  publisliing,  «/??/  written  statement  or  account  which  he 
shall  know  to  be  false  in  any  material  particular,  with  intent  to  deceive  or 
defraud  any  member,  shareholder,  or  creditor  of  such  body  corporate  or  public 
company,  or  with  intent  to  induce  antj  person  to  become  a  shareholder  or 
partner  therein,  or  to  intrust  or  advance  any  property  to  such  body  corporate 
or  public  company,  or  to  enter  into  any  security  for  the  benefit  thereof,  sliall 
1)0  guilty  of  a  misdemeanour,  and,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  Court,  to  any  of  the  punishments  which  the  Court  may 
award,  as  hereinbefore  last  mentioned. 

The  piiuirfluueiits  referred  to  were:  "  To  be  kept  iu  penal  servitude 
for  any  term  not  exceeding  seven  years  and  not  less  than  three  years; 
or  to  be  imprisoned  for  any  term  not  e.vceeding-  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confineinont." 
Ibid.  sect.  7.3;  and  see  C'hitty's  Statutes,  5tli  cd.  vol.  3,  pp.  221,  248, 
under  tit.  "Criminal  Law." 

A  prospectus  is  a  "  written  statement"  within  the  meaning-  of  this 
enactment,  and  accordingly  if  a  prospectus  is  issued  containing 
fraudulent  misrepresentations,  the  directors  issuing  it  will  be  liable 
10  prosecution  under  the  Act;  they  may  also  be  prosecuted  for  con- 
spiracy to  commit  the  statutory  offence.  Moreover,  any  person, 
whether  a  director  or  not,  who  Issues  or  takes  part  in  the  issue  of  a 
prospectus  containing  fraudulent  misrepresentations,  may  be  pro- 
secuted for  conspiracy  to  defraud.  But  of  course  such  persons  cannot 
be  convicted,  unless  it  can  be  proved  that  they  knew  the  representa- 
tions to  be  false,  and,  acting:  upon  that  knowledge  and  with  the 
intention  to  deceive  and  defraud,  issued  the  prospectus.  Per  Cock- 
burn,  C.  .)..  in  The  Queen  v.  (Ittrney  and  others,  Finlayson's  Report, 
p.  2.34. 

In  the  case  last  mentioned  the  prosecution  was  under  sect.  84  of  the 
Larceny  Act,  18G2,  and  for  conspiracy  to  commit  the  statutory  offence; 
and  Cockburn,  C.  J.,  in  his  charge  to  the  jury,  said  that  "  the  sum  and 
substance  of  the  charg-e  was  that  the  business  of  Overend,  Gurney  & 
Co.  being  hopelessly  insolvent  and  worthless,  these  defendants, 
knowing  that  fact,  conspired  to  induce  persons  to  take  shares  in  the 
now  company  to  which  that  business  should  be  transferred  with  a 
view  of  defrauding  and  cheating  the  persons  so  taking  and  ])aying 
for  their  shares  of  the  price  w'hich  they  would  have  to  pay.  That  is 
the  sum  and  substance  of  the  charge.  If  you  shall  believe  in  the  end 
that  such  a  conspiracy  did  in  fact  exist  ....  there  can  be  no 
possible  doubt  that  they  have  committed  an  offence  against  the  law. 
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For  not  only  does  the  Act  of  Pailiauieut  to  which  I  liavu  called  yuui 
attention  make,  whether  the  result  of  a  coaspiracy  or  not,  the  pub- 
lishing- of  stateiueuts  known  to  be  false,  in  order  to  induce  persons 
to  take  shares,  an  uficncc,  but  there  can  be  no  doubt  upon  the  y^eneral 
law  of  the  land  that  a  conspiracy  to  defraud  and  cheat  by  means  of 
false  pretences  is  an  offence,  and  an  otfence  of  a  very  serious  nature. 
It  is  not  the  less  an  offence  because  it  is  directed  against  society  at 
large,  and  because  the  machinations  of  the  conspirators  may  not  have 
been  directed  against  particular  individuals.  If  a  number  of  persons 
combine  and  confederate  to  cheat  a  particular  individual  there  can  be 
no  doubt  that  it  is  a  criminal  conspiracy  at  law.  It  is  not  less  so- 
because  the  persons  to  bo  caught  and  to  be  deceived  are  not  indi- 
vidually in  the  eye  and  contemplation  of  the  conspirators.  That  was 
settled  long  ago  in  the  case  to  which  the  learned  counsel  for  the 
prosecution  referred,  the  case  of  The  King  v.  De  Berenger  and 
others;  and  w^hatever  remarks  Air.  Solicitor-General  may  have  made 
— and  I  do  not  at  all  controvert  w'hat  he  says — to  show  that  the  verdict 
in  that  case  was  unsatisfactory,  yet  there  can  be  no  doubt  tliat  when 
the  Court  of  King's  Bench  came  to  consider  tlie  law  u])on  the  subject 
their  decision  was  founded  on  sound  and  wise  princi[)ies,  and  that  it 
has  .since  been  received  and  ought  to  be  received  as  law,  namely,  that 
it  is  not  because  a  conspiracy  to  defraud  is  directed  against  the 
general  public,  it  is  the  less  an  offence  by  reason  that  you  have  not  in 
your  eye  a  particular  individual  who  is  to  be  defrauded.  Indepen- 
dently of  which  it  is  quite  plain  that  any  conspiracy  having  for  its 
purpose  to  defraud  those  individuals  of  the  general  public  who  may 
be  caught  by  it,  is  a  continuing  conspiracy  until  it  shall  have  arrived 
at  the  accomplishment  of  its  purpose.  As  soon  as  the  particular  in- 
dividual is  brought  into  contact  with  the  conspirators,  the  conspiracy, 
which  before  was  general,  becomes  in  his  case,  if  I  may  use  the  ex- 
pression, individualised  and  fixed,  and  that  which  was  a  conspiracy 
to  deceive  and  defraud  the  general  public  becomes  a  conspiracy  to 
deceive  and  defraud  the  particular  individual.  .  .  .  The  guilty  mind 
— what  we  lawyers  call  mens  rea — is  essential  to  constitute  a  crime 
in  the  eye  of  the  law.  Misrepresentations  or  concealment  may,  as 
I  have  told  you.  afford  matter  of  civil  action  and  remedy.  But  you 
must  have  more  than  that — you  must  have  the  guilty  mind  to  con- 
stitute the  offence  wdth  which  the  defendants  are  charged.  No  doubt 
every  man  must  be  taken,  'prima  facie  at  least,  to  have  intended  what 
are  the  natural  and  necessary  consequences  of  his  acts;  but  if  you 
find  that  there  was  misrepresentation,  and  that  it  has  ended  in  de- 
frauding the  parties  to  whom  it  was  addressed,  the  fair  and  legitimate 
inference  is  that  the  intention  was  that  the  act  done  should  carry  with 
it  the  consequences  that  have  followed  from  it.  But  this  presumption 
may  be  rebutted  by  the  other  circumstances  of  the  case,  and  where 
intention  enters  so  largely  into  the  consideration  of  the  question  of 
guilt  or  innocence,  as  it  does  in  a  charge  of  conspiracy  and  fraud, 
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it  becomes  most  important  to  look  to  see  what  motive  could  have 
operated  upon  the  iniiid  of  the  party  charged  to  induce  him  to  commit 
the  olleucc  '";  and  see  Archbold's  Grim.  Pr.,  23rd  ed.,  p.  1284. 


As  to  Criminal  Liability  for  Disobeying  Section  81  o/  the  Companies 

Act,  1908. 

Sect.  81  of  the  Companies  Act,  1908,  is  positive  in  its  terms.  It 
.says  that  "every  prospectus  issued  by  or  on  behalf  of  a  company,  or 
by  or  on  behalf  of  any  person  who  is  or  has  been  engaged  or  in- 
terested in  the  formation  of  a  company,  must  state  "  certain  things 
thereafter  enumerated.  Then  sub-sect.  6  says  that  "in  the  event 
of  non-compliance  with  any  of  the  requirements  of  this  section,  a 
director  or  other  person  responsible  for  the  prospectus  shall  not  incur 
any  liability  by  reason  of  the  non-compliance  if  he  proves  that — 

(a)  a*j  regards  any   matter   not  disclosed  he    was   not  cognisant 

thereof;   or 
(  b  )  the  non-compliauce  arose  from  an  honest  mistake  of  fact  on  his 

part  "; 

or  in  the  case  of  a  non-disclosed  interest  in  the  direclur.s  ii  is  proved 
against  him  that  he  had  knowledge  of  the  matters  not  disclosed. 
This  section  does  not  in  terms  impose  any  penalty  for  breach  of  the 
duties  imposed  by  it.  An  opinion  has  already  been  expressed  that 
subscribers  have  an  implied  right  of  civil  action  for  damages  sus- 
tained by  a  breach  of  the  statutory  duty  (see  Wimbledon  Olympia, 
Ltd.,  (1910)  1  Ch.  630;  and  South  of  England  Natural  Gas  Co., 
(1911)  1  Ch.  573,  and  p.  175,  supra),  though  thatimijljcd  right,  or  the 
i-emedy  in  respect  of  it,  is  not  expressly  given  by  the  statute.  But  over 
and  above  the  civil  remedy,  it  is  a  well-known  principle  that  a  man 
wlio  disobeys  an  Act  of  Parliament  wliich  prescribes  no  other  remedy, 
is  liable  to  indicfmcnt  for  misdemeanour.  Reg.  v.  Price,  11  A.  &  E. 
727;  Reg.  v.  Hall,  (1891)  1  Q.  B.  747,  767;  Reg.  v.  Tylor,  (1891) 
2  Q.  B.  594. 

The  question  whether  the  omission  to  comply  with  the  require- 
ments of  sect.  81  of  the  Act  of  1908  entails  any  criminal  liability  on 
the  directors  or  other  persons  responsible  for  the  prospectus  has 
not  yet  been  settled. 

The  argument  for  criminal  liability  may  be  put  thus.  The 
section  clearly  imposes  a  duty  on  the  directors  and  other  persons 
responsible  for  the  issue,  and  this  duty  concerns  the  public,  the 
object  of  the  section  being  to  protect  the  public  or  those  who  sub- 
scribe from  being  deceived,  and  although  the  section  contemplates 
a  civil  liability  on  the  part  of  the  directors  and  other  persons  respon- 
sible for  the  breach,  there  is  nothing  sufficient  to  show  that  an 
action  for  damages  is  the  only  remedy  open.     Therefore,  a  person 
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who  omits  to  perforin  his  statutory  duty  may  be  committing  a 
criminal  offence. 

The  rnle  is  thus  tersely  expressed  in  Article  124  of  Stophon's 
Digest  of  Criminal  Law.  "  Everyone  commits  a  misdemeanour 
who  wilfully  disobeys  any  statute  of,  the  realm  by  doing  any  act  which 
it  forbids  or  omitting-  to  do  any  act  which  it  requires  to  be  done,  and 
wliich  concerns,  the  public  or  any  part  of  the  public,  unless  it 
appears  from  the  statute  that  it  Avas  the  intention  of  the  Legislature 
to  provide  some  other  penalty  for  disobedience. 

The  rule  is  very  clearly  explained  by  Bowen,  L.  J.,  in  TJie  (^uccn 
V.  Tyler,  (1891)  2  Q.  B.  588.  In  that  case  a  duty— to  make  auiiual 
returns— was  imposed  by  the  Act  of  1862  (sect.  26)  on  a  company 
and  a  penalty  was  (by  sect.  27;  provided  for  breach  of  the  duty, 
not  only  against  the  company  but  against  the  directors  and  others 
"knowingly  and  wilfully"  authorizing  or  permitting  default.  It 
was  held  that  a  breach  of  the  section  was  a  criiniiial  oHonro. 

"Now,"  .said  Lord  Justice  Bowen  in  that  case,  "if  sect.  26  stood  alone,  it 
could  not  be  doubted  that  it  created  a  duty  in  the  company,  and  that  if  the 
company  did  not  comply  with  the  directions  of  the  section,  the  company  would 
commit  a  breach  of  duty.  There  would  be  in  such  a  case  a  disobedience  of  the 
law.  It  was  first  contended  on  behalf  of  the  appellant  that  no  criminal  ])ro- 
ceedings  can  be  taken  against  a  company,  and  it  becomes  necessary  therefore, 
in  order  to  make  the  steps  of  our  reasoning  clear,  that  we  should  examine  that 
proposition  and  see  if  there  is  anything  in  it.  It  would  seem  contrary  to 
sound  sense  and  reason  if  such  a  technical  objection  could  succeed.  Where, 
for  instance,  a  statute  creates  a  duty  upon  individual  persons,  it  would  be  a 
strange  result  if  the  duty  could  be  evaded  by  those  persons  forming  themselves 
into  a  joint  stock  company.  The  point  becomes  still  more  incapable  of  argu- 
ment where  the  statute  prescribes  the  duty  in  the  company  itself.  How  can 
disobedience  to  the  enactment  by  the  company  be  otherwise  dealt  with?  The 
directors  or  officers  of  the  company  who  are  really  responsible  for  the  neglect 
of  the  company  to  comply  with  the  statutory  requirements  might  not  be  struck 
at  by  the  statute,  and  there  would  be  no  way  of  enforcing  the  law  against  a 
disobedient  company,  unless  there  were  in  such  cases  a  remedy  by  indictment. 
...  It  was  then  said  that  a  section  in  an  Act  of  Parliament  which  directs  an 
act  to  be  done  does  not  necessarily  make  the  disobedience  an  offence  if  the  Act 
proceeds  to  impose  a  penalty  as  the  only  result  of  non-compliance  with  the 
directions  of  the  section.  Xow,  it  is  true  that  there  are  statutes  which  do  not 
create  an  imperative  and  positive  duty  to  the  public,  but  which  only  impose 
as  the  result  of  non-compliance  with  the  directions  of  the  statute  a  pecuniary 
loss  on  the  individual  who  does  not  comply.  In  such  a  case,  it  is  not  the 
intention  of  the  Legislature  to  make  the  disobedience  of  the  law  a  misde- 
meanour: it  is  only  the  intention  to  provide  that  if  the  person  does  not 
comply  with  the  directions  of  the  statute,  he  must  submit  to  a  penalty.  In 
each  case  it  is  a  question  of  the  construction  of  the  Act,  to  see  if  that  is 
what  is  meant.  We  must,  therefore,  examine  sect.  27  before  we  can  decide 
whether  the  true  view  is  that  this  Act  merely  states  certain  matters  which  are 
to  be  performed  by  a  company  with  the  result  only  that  if  the  company  does 
not  perform  them,  it  may  escape  by  paying  the  penalty;  or  whether  the  true 
view  is  not  this,  that  a  positive  duty  is  imposed  on  the  company  and  an  appro- 
priate remedy  given — a  remedy,  however,  which  is  intended  to  be  enforced  in 
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the  interests  of  the  public,  and  one  which  does  not  prevent  the  failure  of  the 
company  to  comply  with  the  requirements  of  the  section   from   being  a  dis- 
obedience to  the  law  and  a  wrongful  act.     It  seems  to  me  that  sect.  27  when 
it  is  looked  at,  so  far  from  showing  that  the  breach  of  the  requirements  by  the 
.•ompany  of  sect.  26  is  not  a  disobedience  to  the  law,  shows  most  clearly  that 
it  is-   and  that  this  does  not  belong  to  the  class  of  cases  in  which  the  statute 
does' not    intend   the    breach   of    its   provisions    to    be   an   offence,   but   merely 
intends    such    a    breach    to    be    a    condition    precedent    to    the    recovery    of    a 
particular  pecuniary  compensation.    Sect.  27,  therefore,  throws  light  on  .ect    .b, 
and   shows   that   a   breach   of   se.-t.    26    is   an   offence,   and   that   a    proceeding 
under  sect.  27  is  a  criminal  proceeding.     It  would  indeed  be  a  remarkable  view 
tor  the  Legislature  to  take,  that  the  obligation  imposed  upon  a  company  was 
of  such  nature  that  its  breach  by  the  company  was  not  an  offence,  and  yet  that 
a  director  or  manager  of  the  company   who   stood  by  and  acquiesced   in  the 
breach   was   guilty   of    an   offence.    .    .    .  The   directors   are   to   bo   punished   if 
thev  stand  by  and  permit  the  company   to  be  in  default.   ...   The  Act  says 
that  a  company  shall  do  certain  things,  and  a  company  which  neglects  to  do 
those  thintrs  is  a  criminal  offender." 

Bv  a  lair  analogy  it  may   bo  argued  that  director.s  who  tail  to 
j.ort^rm  the  statutory  duty  i.npo'^od  un  thorn  by  sect.  81  are  criminal 

(jtl'euder.s. 

Sub-.sect  (,9;  of  the  .section  iavuurs  this  view.  See  supm,  p.  i/J- 
On  the  other  hand  it  i*  dilKcult  to  believe,  looking  to  tlie  Act,  as 
u  whole,  that  Parliament  intended  to  attach  criminal  .onsequences 
i„  the  neolect  U  persons  to  comply  with  the  requirements  of  sect.  81, 
still  les/to  leave  such  criminal  liability  to  be  a  matter  of  inference 
from  the  indefinite  language  of  the  section. 

(1)  To  begin  with,  the  words  of  the  .section  are  that  -  the  pro- 
spectus must'state."  not  that  "every  pro.spectus  issued  shall  state," 
and  the  word  "must"  may  well,  in  the  circumstances,  be  read  as 
directory  only.     See  Viclcers  v.  Siddell,  15  App.  Cas.  596. 

(2)  In  the  next  place  the  comparison  of  sect.  81  with  «ec<-  84 
IS  a-ainst  the  idea  of  crinunal  liability.  Sect.  84  gives  a  qualified 
richt  of  action  for  compensation  or  damages  against  directors  and 
others  in  respect  of  every  untrue  statement  in  a  prospectus,  but 
it  imposes  no  criminal  liability,  and  it  would  be  a  strange  thing  it, 
under  that  section,  there  should  be  no  criminal  liability  lor  positive 
misstatements,  whilst  under  sect.  81  there  should  be  a  cruTiinal  ha- 
bilitv  for  the  much  more  venial  offence  of  omitting  to  disclose  some 
fact 'amongst  tiie  multitude  of  particulars  which  may  or  may  not 
be  material. 

(3)  Finallv,  there  is  sect.  281  of  the  Act,  by  which  any  person 
making  anv  ^-eturn,  report,  certificate,  balance-sheet,  or  other  docu- 
ment required  by  or  for  the  purposes  of  the  provisions  of  the  Ac 
specified  in  the  Fifth  Schedule  thereto,  wilfully  makes  a  statement 
false  in  anv  material  particular  knowing  it  to  be  false,  .s  to  be 
guilty  of  a  misdemeanour  and  to  be  liable  to  conviction  on  indict- 
ment (to  punishment  accordingly). 


237 


'^'■^^  PROSPECTUSES.  [ChAP.    1 1  f. 

It  is  .significant  that  a  prospectus  is,  it  would  sooin,  desij^^nodly 
omitted  from  the  operation  of  the  section. 

Weighing  these  arguments  against  one  another  the  balance  .-ccms 
in  favour  of  the  view  that  a  breach  of  sect.  81  is  not  a  criminal 
offence,  but  the  question  is  still  an  open  one,  and  this  fact  empha- 
sizes the  im])ortanco  of  duly  complying  with  the  ]>i-ovisi()n><  of  the 
section. 


As  to  proceedmgs  for  Obtaming  Moimij  hi/  Fah-e  Fretences. 

A  person  commits  a  misdemeanour  and  is  liable  on  conviction 
thereof  to  five  years'  penal  servitude  as  a  iuaximum  punishment 
who  by  any  false  pretences  obtains  from  any  other  person  any 
chattel,  moneys,  or  valuable  security  with  intent  to  defraud.  See 
sect.  88  of  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96).  "  To  support 
a  charge  of  obtaining  money,  &c.  by  false  pretences,  it  is  necessary 
to  show  and  therefore  allege  that  the  prisoner  with  a  wi(;ked  and 
criminal  mind  stated  something  which  if  true  would,  be  an  existing 
fact;  that  he  did  so  with  intent  to  procure  the  possession  of  money, 
&c.;  (that  he  knew  hisi  statement  was — tJiat  is  to  say,  that  so  far  as 
his  mind  was  concerned,  he  intended  that  his  statement  should  be — 
false;  that  by  the  statement  he  did  so  act  on  the  mind  of  the  prose- 
cutor as  that  he  did  thereby  obtain  money,  &c.;  that  the  statement 
was  in  fact  untrue  in  the  sen.se  of  being  incorrect."  Per  Brett, 
L.  J.,  Queen  v.  Aspinal,  2  Q.  B.  D.  38,  approved  in  Queen  v.  Silver- 
lock,  (1894)  2  Q.  B.  766.  In  the  last  mentioned  case  it  appeared 
that  the  defendant  had  published  an  advertisement  making  certain 
untrue  statements,  and  that  the  prosecutor  had  acted  thereon  and 
had  been  induced  to  part  with  mone}-  thereby,  and  it  was  held  that 
the  defendant  was  rightly  convicted.  '"  There  is  no  doubt,"  said 
Lord  Russell,  C.  J.,  "as  to  what  are  the  essentials  of  the  offence  of 
obtaining  money  by  false  pretences.  There  must  be  a  false  pre- 
tence made  to  a  definite  person;  it  must  be  proved  that  such  person 
on  the  faith  of  the  false  pretence  parted  with  his  money  or  goods. 
These  essentials  must  be  stated  in  the  count  charging  the  offence, 
and  the  question  here  is  whether  the  second  count  complies  with 
these  conditions.  .  .  .  The  advertisement  is  addressed  to  all  persons 
to  whose  knowledge  it  may  come,  and  who  may  desire  to  act  on  it, 
and  if  a  particular  person  after  seeing  or  hearing  of  it  acts  upon  it 
and  goes  to  the  person  from  whom  it  proceeds,  and  upon  the  faith 
of  it  parts  with  his  money  or  goods,  it  becomes  a  fraud  on  that 
particular  person,  who  is  one  of  the  class  of  persons  for  whom  it 
was  intended."    And  see  Archbold's  Cr.  Pr.,  23rd  ed.,  pp.  585 — 594. 

As  to  criminal  prosecutions  directed  by  the  Court  in  winding-up, 
compulsory  or  voluntary,  see  Companies  Act,  1908,  s.  217,  and 
Winding-up  Pr.,  Pt.  II. 
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How  Disclosures  should  be  made. 

The  mode   in  which   disclosures  should  be   made  by  promoters,  How  dis- 
■directors,  and  others,  to  the  company  and    to  persons    invited    to  ghj^i^te 
become  shareholders,  must  of    course  depend  on  the  circumstances  made, 
of  the  case,  but  there  are  some  established  principles  which  should 
be  borne  in  mind,  and  in  particular  the  following:  — 

1.  That  any   condition   requiring-  or  binding   any   applicant  for 

shares  or  debentures  to  waive  compliance  with  any  require- 
ment of  sect.  81  of  the  Act  of  1908  or  purporting  to  affect 
an  applicant  for  shares  or  debentures  "  with  notice  of  any 
contract,  document  or  matter  not  specifically  referred  to 
in  the  prospectus  shall  be  void."  Sect.  81  (5)  of  the  Com- 
panies Act,  1908. 

2.  That  the  prospectus,  though  purporting  to  be  issued   by  the 

company,  may,  it  appears,  be  regarded  as  a  notice  to  the 
company  of  anything  stated  in  it.  "  The  prospectus  con- 
veyed to  tliose  who  became  sliareholders  in  the  company,  and 
conve3'ed  tiiercfore  to  the  company,  notice  of  some  facts  with 
regard  to  this  contract  which  appear  to  me  to  be  of  great 
importance.  The  company  was  informed  .  .  ."  Per  Lord 
Cairns,  L.  C,  Krlanqer  v.  i^ew  Soynbrero  Co.,  3  App.  Cas. 
1218, 1239. 

5.  That  disclosure  to  the  couipany  is  not  necessarily  the  disclosure 
which  is  required  to  be  made  to  the  persons  to  whom  the 
prospectus  is  issued — e.g.,  the  intending  shareholders. 
"  The  corporate  entity  towards  wliich  the  duty  "  of  disclo- 
sure "exists  is  a  thing  apart  from  the  seven  individuals  Avho 
for  the  time  being  are  the  only  corporators,  and  the  question 
whether  disclosure  to  them  will  suffice  or  not  will  depend 
on  whether  the  constitution  of  the  company  is  really  such 
that  they  can  be  in  fact  contemplated  as  exhausting  all 
the  persons  whom  the  company  is  intended  to  embrace. 
.  .  .  Where  .  .  .  the  very  pith  and  marrow  of  the  whole 
adventui-e  is  that  easli  .  .  .  shall  be  subscribed  by  the 
public  for  the  benefit  of  the  promoters  and  directors,  the 
duty  extends  to  all  the  persons  who  are  to  be  contemplated 
as  about  to  become  shareholders."  Per  Collins,  L.  J.,  in 
Oli/mpia,  Ltd.,  (1898)  2  Ch.  153,  157. 

4.  That,  apart  from  the  Act  of  1908,  every  member  of  a  company  is 
deemed  to  have  notice  of  the  contents  of  the  memorandum 
and  articles  of  association,  and  of  any  contracts  therein  set 
out.  Central  Rail.  Co.  of  Venezuela,  v.  Kisch,  L.  E.  2  H.  L. 
99,  123;  Ernest  v.  Nicholls,  6  H.  L.  Cas.  401;  Ex  parte 
Williams.  2  Eq.  218;  Bank  of  Turkey  v.  Ottoman  Co.,  2  Eq. 
369;  PeeVs  case,  2  Ch.  674;  Griffith  v.  Faget,  6  0.  D.  511, 
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517;  Comity  of  Gloucestef  Bunk  v.  liudry,  <&c.  Co.,  (1895) 
1  Ch.  629;  Ou-en  and  Ashworth's  claim,  (1901j  1  Ch.  115. 

"All  the  sharcholdors  of  the  coiupaiiy  must  have  iiiiputod  to  them 
knowledge  of  tlie  Acts  of  Parliament,  and  also  of  their  own 
memorandum  and  articles  of  association.''  Per  Lord  Sel- 
horne,  L.  C,  Campbell's  case,  9  Ch.  1. 

Bur  this  rule  clearly  does  not  apply  where  tliere  i.s  fraud,  for  "  the 
statute  only  meant  to  bind  those  who  had  actually  become  members. 
Any  one  who  had  without  fraud  taken  shares  could  not  allege  ignor- 
ance of  anything-  contained  in  the  memorandum  of  association  or  in 
the  articles  of  association,  merely  because  ho  had  not  signed  or  sealed 
thcni;  but  if  he  never  actually  signed  or  sealed  them,  nor  had  notice 
of  Avhat  they  contained,  the  statute  cannot  bo  taken  to  impute  to  him 
knowledge  of  their  contents,  so  as  to  protect  those  who,  by  a  fraud, 
had  induced  him  to  do  that  which,  in  the  absence  of  fraud,  would 
have  precluded  him  from  saying  he  was  ignorant  of  their  contents." 
Per  Lord  Cran worth,  Central  Bail.  Co.  of  Venezuela  v.  Kisch,  L.  R. 
2  H.  L.  123. 

The  authors  of  the  prospectus  cannot  say  to  the  defrauded  })erson. 
"You  might  have  known  the  truth  by  proper  inquiry."  The  reply 
would  be,  "Your  representation  put  me  off  my  guard."  Per  Lord 
Chelmsford,  New  Brunswick  Rail.  Co.  v.  Conyheare,  9  H.  L.  C.  742. 
In  Central  Rail.  Co.  of  Venezuela  v.  Kisch  (ubi  supra)  the  pro- 
spectus contained  misrepresentations;  but  it  nuist  not  therefore  be 
assumed  that  the  rule  will  always  apply  in  the  absence  of  mis- 
representation, for  where  there  is  a  duty  to  disclose,  it  would  seem 
that  non-disclosure — suppressio  veri— may  be  deemed  fraud.  See 
Lord  Blackburn's  judgment  in  Brownlie  v.  Campbell,  5  App.  Cas. 
950,  and  Peek  v.  Derry,  37  C.  D.  541.  And  see  Aaron's  Reefs  v. 
Twiss,  (1896)  A.  C.  273.  The  rule  would  certainly  not  be  ai)|)li(Ml 
where  the  Court  or  jury  was  satisfied  that  the  intention  was  fraudu- 
lent, nor  would  it  absolve  those  who  issue  a  prospectus  omitting  to 
comply  with  the  requirements  of  sect.  81  (1)  (a)  of  the  Act  of  1908 
with  reference  to  the  contents  of  the  memorandum  or  articles  of 
association. 

5.  That,  subject  to  sect.  81  of  the  Act  of  1908,  every  person  who 
takes  shares  on  the  footing  of  a  particular  prospectus  is 
deemed  to  have  notice  of  the  contents  of  any  contract  or 
other  document  offered  for  inspection  by  the  prospectus- 
at  any  rate  so  far  as  the  same  are  not  inconsistent  with  the 
facts  stated  or  implied  by  the  prospectus.  Netu  Sombrero 
Phosphate  Co.  v.  Erlanger,  5  C.  Div.  73,  111;  S.  C,  3 
App.  Cas.  1262;  Andersons  case,  7  C.  Div.  75,  102;  and 
see  Aaron's  Reefs  v.  Twiss,  (1896)  A.  C.  273. 
Thus,  where  the  prospectus  offered  a  contract  for  inspection,  Jessel, 
M.  R.,  said:  "  If  the  shareholders  had  gone  to  see  it  (and  I  tliink  in 
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a  Court  of  Justice  they  cannot  complain  that  they  did  not  see  it,  but 
must  be  treated  as  having  notice  of  its  contents)  they  would  have 
found  a  recital  of  the  contract  from  C.  to  E.  omitting  the  price.  ..." 
New  Sombrero  Co.  v.  Erlanger,  5  C.  Div.  111. 

And  in  the  House  of  Lords,  in  the  same  case  (3  App.  Cas.  1280), 
Lord  Blackburn  said:  "I  think  each  allottee  was  fixed  with  the 
knowledge,  which  he  would  have  had  if  he  had  read  it,  that  E.  had 
purchased  from  C.  so  recently  as  30th  August,  not  quite  three  weeks 
before  he  sold  to  the  company." 

But  if  there  is  misrepresentation,  the  case  is  altered  and  the  rule 
does  not  apply;  "for  when  men  issue  a  prospectus  in  which  they 
make  false  statements  of  the  contracts  made  before  the  formation 
of  a  company,  and  then  say  that  the  contracts  themselves  may  be 
inspected  at  the  offices  of  the  solicitors,  it  has  always  been  held  that 
those  who  accepted  those  false  statements  as  true  were  not  deprived 
of  their  remedy  merely  because  they  neglected  to  go  and  look  at 
the  contracts."  Per  Jessel,  M.  R.,  Redgrave  v.  Hunl,  20  C.  Div.  14. 
And  the  same  learned  judge  added  (Smith  v.  Chadwick,  20  Ch.  D. 
57):  "It  has  always  been  held,  and,  I  think,  riglitly  held,  that  if  a 
man  in  a  prospectus  falsely  states  the  contents  of  a  written  document 
he  cannot  escape  from  such  false  statement  by  saying:  '  I  offered  to 
show  you  the  document.'  But  if  he  make  an  incomplete  statement, 
altogether  true  but  imperfect,  I  take  it  he  can." 

A  fortiori,  where  fraudulent  intent  is  established,  coupled  with 
actual  misrepresentation,  offering  a  contract  for  inspection  does  not 
amount  to  notice.  Aaron's  Reefs  v.  Twiss,  supra.  And  a  statement 
deliberately  intended  to  mislead  subscribers,  and  to  conceal  the  truth 
from  them,  brings  the  case  within  the  same  rule,  although  there  may 
be  no  downright  falsehood,  (narkstein  v.  Barnes,  (1900)  A.  C.  240, 
251,  252. 

Disclosure,  e.g.,  by  a  promoter  of  the  profit  he  is  making  must  be 
to  the  shareholders  as  a  body.  Disclosure  to  a  select  circle  of  the 
promoter's  own  nominees  will  not  avail,  ibid. 

Offering  inspection  of  a  material  contract  will  not  afford  protection 
to  persons  issuing  prospectuses  after  31st  December,  1900,  where  the 
dates  and  parties  are  not  stated  in  accordance  with  sect.  81,  sub- 
sect.  1  (k)  of  the  Act  of  1908;  and  no  waiver  clause  can  cure  this 
defect.     Sect.  81  (4). 

Accordingly,  when  promoters  intend  to  obtain  a  profit,  or  there  are  Prucedure. 
other  facts  which  ought  to  be  disclosed,  it  is  expedient  to  disclose 
them  by  the  prospectus  and  also  by  the  articles.  See  sect.  81  (1)  (f) 
of  the  Companies  Act,  1908.  If  it  is  impossible  to  state  them  fully 
in  the  prospectus,  they  should  be  disclosed  in  the  articles,  or  at  any 
rate  in  some  contract  therein  referred  to  and  offered  by  the  prospectus 
for  inspection.  And  it  may  also  be  expedient,  both  in  the  prospectus 
and  articles,  to  state  that  applicants  are  to  be  deemed  to  have  notice 
of  the  contents  of  the  contract.  But  each  case  must  be  separately, 
p.  ^ 
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considered,  subject  to  tliis  t^eneral  observation,  that  liaving  regard 
to  the  manifold  dangers  of  non-disclosure,  it  is  well  to  be  on  the  safe 
side,  and  to  be  over-candid  rather  than  not  to  be  candid  enough. 

The  foregoing  observations  are  suflicient  to  show  the  extreme 
importance  of  framing  the  prospectus  with  the  utmost  care.  Some 
little  colouring  may,  perhaps,  he  used  without  danger;  but  if  a 
scheme  or  undertaking  is  a  promising  one,  with  i-eal  merits,  a 
moderate  tone  is  generally  found  to  be  the  most  attractive.  Ex- 
aggeration begets  suspicion  ^\ith  tlie  sober-minded  and  defeats  itself. 

Sect.  80  of  the  Act  of  1908,  and  the  preliminary  words  of  sect.  81, 
seem  to  show  that  both  these  sections  apply  to  prospectuses  issued 
before  the  company  is  registered,  and  if  this  is  the  correct  construc- 
tion the  objects  of  the  company  must  be  stated  in  the  prospectus. 
See  sect.  81,  sub-sect.  (1)  (a).  But,  independently  of  tlie  Act  of  1908, 
where  the  prospectus  is  issued  before  the  company  has  been  regis- 
tered, great  care  should  be  taken  in  stating  the  objects  of  the  pro- 
posed company;  for  if  the  objects  of  the  company  when  registered 
exceed  or  differ  materially  from  those  stated  in  the  prospectus,, 
applicants  may  be  able  to  refuse  an  allotment,  or  to  repudiate  their 
shares  after  allotment,  provided  they  are  not  guilty  of  undue  delay 
(Downes  v.  Ship,  L.  R.  3  H.  L.  343;  Steicarfs  case,  1  Ch.  574; 
Peel's  case,  2  Ch.  674,  684;  Lawrence's  case,  2  Ch.  412;  Karberg's 
case,  (1892)  3  Ch.  1);  to  avoid  any  risk  of  this,  the  objects  should 
be  finally  settled  before  tlie  prospectus  is  issued,  and  applicantB 
should  be  given  an  opportunity  of  inspecting  the  draft  memorandum 
and  articles  of  association. 

But,  as  already  mentioned  [^supra,  p.  161],  the  almost  invariable 
practice  at  tlie  present  day  is  to  issue  the  prospectus  ajter  tlie  forma- 
tion of  the  company,  and  where  the  prospectus  is  not  issued  until 
after  the  formation  of  the  company,  sect.  81  (1)  (a)  of  the  Act  of 
1908  requires  that  "the  contents  of  the  memorandum  of  association," 
which  states  the  objects  of  the  company,  sliall  be  set  forth  in  the 
prospectus. 

The  prospectus  should  state  where  copies  of  the  memorandum  and 
articles  of  association  and  of  any  contracts  (see  sect.  81,  sub- 
sect.  (1)  \k))  and  other  documents  [_infra,  p.  255]  mentioned  in  the 
prospectus,  can  be  inspected. 

Whether  it  is  or  is  not  intended  to  apply  to  the  Stock  Exchange  for 
a  settlement  or  quotation  of  the  shares  oflEered  for  subscription  in  the 
prospectus,  it  is  necessary  to  include  in  the  prospectus  a  copy  of  the 
memorandum  of  association  of  the  company.  It  has  been  usually, 
and  may  still  be,  printed  within  the  fold  of  the  prospectus  (Com- 
panies (Consolidation)  Act,  1908,  s.  81,  sub-s.  (1)  (a)).  "When  there 
are  founders'  or  management  shares,  the  requirements  of  the  clause 
last  referred  to  must  be  observed.  For  extract  from  the  rules  of  the 
Stock  Exchange,  see  infra,  p.  265. 

In  considering  a  prospectus  which  it  is  proposed  to  issue,  a  director, 
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whoso  name  is  to  appear  ill erein  should  have  before  him  the  following-  P^;^P^«^^^^^ 
questions :  — 

(1)  Have  the  requirements  of  sect.  81, of  the  Companies  Act,  1908, 

been  complied  with,  and  have  you  been  advised  by  com- 
petent persons  that  this  is  so? 

(2)  Are  all  the  statements  in  the  prospectus  true  to  your  own 

knowledge?  Have  you  seen  the  mine  or  property?  Have 
you  examined  the  books,  &c.? 

(3)  As  regards  those  statements  which  are  not  true  to  your  own 

knowledge,  what  evidence  do  you  rely  on  as  justifying  the 
statements?  Do  you  believe  the  statements  to  be  true,  and 
if  so,  what  are  the  grounds  of  your  belief?  Are  they 
reasonable?    Would  they  seem  so  to  impartial  persons? 

(4)  If  you  rely  on  some  third  party,  are  you  satisfied  to  take  the 

i-isk  of  adopting  his  statements  and  making  them  your  own? 
Would  it  not  be  wiser  to  avoid  this  responsibility?  See 
supni,  p.  10.5. 

(5 )  If  the  prospectus  contains  extracts  from  any  reports  or  other 

documents,  are  the  extracts  correct?  and  is  there  anything 
in  the  context  which  ought  in  fairness  to  be  stated?  Some- 
times an  extract  without  the  context  Is  misleading. 

(6)  Does  the  prospectus  state  that  so  much  is  to  be  paid  for  the 

property  when  (to  your  knowledge)  a  large  part  of  the  price 
is  going  to  the  promoters?  If  so,  the  statement  may  amount 
to  a  misrepresentation,  independently  of  sect.  10,  sub- 
sect.  (1)  (j;  of  the  Act  of  1908. 

(7)  Are  any  of  the  directors  interested  as  vendors,  or  as  having 

any  agreement  with  the  vendors  or  promoters  or  othei-wise, 
and,  if  so,  does  the  prospectus  disclose  the  fact?  And  see 
sect.  81,  sub-sect.  (1)  of  the  Act  of  1908. 

(8;  Are  there  any  material  contracts  which  are  not  specified?  See 
sect.  81,  sub-sect.  (1)  (kj. 

(9 )  Have  you  any  such  contract  in  the  case  of  your  company  ?  Do 
you  draw^  a  distinction  between  a  binding  contract  and  a 
merc  understanding  which  you  could  not  enforce,  but  have 
no  doubt  will  be  carried  into  effect?  The  Courts  are  not 
always  prepared  to  draw  such  fine  distinctions. 

(10)  Is   there   any   fact  or  circumstance   within  your  knowledge 

which  you  think  it  e.ssential  to  keep  out  of  the  prospectus  as 
likely  to  deter  or  damp  the  ardour  of  investors?  If  so,  you 
may  incur  risk  in  doing  so . 

(11)  Do  you  understand  that  if  there  is  any  untrue  statement  in 

the  prospectus,  or  in  any  report  or  memorandum  embodied 
therein  or  issued  therewith,  you  may  hereafter  be  sued  in 
respect  thereof  by  any  number  of  persons  who  have  taken 
shares  on  the  faith  of  the  prospectus,  and  may  be  held  liable 
in  each  action  to  pay  compensation  unless  you  can  establish 
R  2  ■ 
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one  of  the  defences  above  referi-ed  to  (pp.  194.  lO.j),  and 
tliat  if  sect.  81  of  the  Act  of  1908  is  not  complied  with, 
you  may  be  liable  in  an  action,  and  possibly  liable  to  be 
indicted  for  a  misdemeanour? 
(12)  Have  you  made  a  record  of  your  grounds  of  belief  of  any 
statements,  as  suggested  at  p.  224,  supra  f  If  not,  will  you 
be  able,  (say)  five  years  hence,  to  remember  your  grounds 
of  belief? 


Circular  sent 
to  amend 
prospectus. 


Circular  disclosing  Misrepresentation. 

Lastly,  where,  as  occasionally  happens,  a  prospectus  has  been  issued 
which  is  open  to  objection  as  containing  material  statements  which 
are  untrue  or  which  may  be  misleading,  or  otherwise,  and  tiie  facts 
are  not  discovered  until  after  allotment,  it  may.  in  the  interest  of 
all  parties,  be  de.sirable  to  bring  the  matter  to  the  notice  of  the 
shareholders  with  ail  convenient  speed. 

As  before  the  Act  of  1900.  so  now,  the  principal  object  of  such  a 
disclosure  is  to  do  what  is  fair  and  honest.  But  having  regard  to 
the  right  of  rescission,  it  is  e.\pedient  to  limit  the  time  within  which 
the  allottees  can  repudiate  their  shares:  and  tiiere  is  no  unfairness 
in  doing  so,  for,  as  we  have  seen,  an  allottee  who  has  a  right  to 
rescind  must,  in  justice  to  his  co-adventurers  and  to  those  dealing 
with  the  company,  rescind  promptly  on  becoming  cognisant  of  the 
facts,  otherwise  he  loses  the  right  to  rescind.     Supra,  p.   197. 

Apart,  therefore,  from  sect.  81  of  the  Act  of  1908,  if,  after  receipt 
of  such  a  circular,  the  recipient  abstains,  even  for  a  limited  time, 
from  rescinding,  he  will  be  treated  as  having  elected  to  affirm,  and 
will  be  bound  irrevocably. 

It  will,  of  course,  be  the  tuore  easy  to  do  this  without  detriment 
where  the  prospects  of  the  company  are  good  and  the  misrepresenta- 
tion or  suppression  not  very  serious.  The  requisite  disclosure  may  be 
made  by  means  of  a  circular  stating  the  facts,  and  either  pointing 
out  the  right  to  rescind  or  leaving  it  to  shareholders  to  find  that  out 
for  themselves. 

In  order  that  the  circular  may  atford  a  defence  to  a  common  law 
action  of  deceit,  or  to  an  action  for  compensation  under  sect.  84  of  the 
Act  of  1908,  reproducing  the  provisions  of  the  Directors'  Liability 
Act,  1890,  it  seems  necessary  that  it  should  not  merely  state  the  facts, 
and  admit  frankly  that  there  has  been  a  misrepresentation,  but 
should  also  contain  an  offer  to  rescind  the  contract  and  refund  the 
mone}'  paid.     Arriisony.  Smith,  41  C.  Div.  348. 

"It  has  been  contended,"  said  Lord  Halsbury,  L.  C,  in  that  case, 
"  that  the  misrepresentation  in  the  prospectus  was  undone  by  a  clear 
and  correct  explanation  in  the  circular.  I  do  not  wish  to  commit 
myself  to  a  concluded  opinion  upon  anything  which  does  not  arise  in 
the  present  case.     If  the  directors  had  sent  to  each  of  the  j)laintiffs- 
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a  notice  to  this  effect,  '  We  have  deceived  you,  and  if  you  like  you 
can  have  your  money  back,'  the  case  would  have  stood  very  diffe- 
rently, and  I  reserve  my  opinion  as  to  w^hat  would  then  have  been 
the  right  course  for  the  Court  to  take.  It  may  be  that  in  such  a 
case  it  would  be  held  not  reasonable  for  the  plaintiffs  to  go  on 
with  their  eyes  open  and  incur  further  damage.  It  is  needless  to  give 
any  opinion  on  that  case;  in  my  opinion  that  state  of  things  does 
not  exist.  I  do  not  agree  that  the  circular  put  any  one  in  the  position 
of  knowing  the  true  facts  of  the  case.  Before  referring  to  the  docu- 
ment, I  will  observe  that,  assuming  a  fraud  to  have  been  committed, 
it  obviously  rests  on  those  who  relied  on  a  subsequent  explanation 
to  show  that  such  explanation  was  quite  clear.  If  the  directors  had 
repented  of  what  they  had  done,  and  had  been  desirous  of  making 
reparation,  they  would  have  called  the  attention  of  the  plaintiffs  to 
the  fact  that  there  was  a  serious  error  in  the  prospectus.   .   .   .  But 

look  at  the  circular  as  a  whole No  admission  of  mistake  is 

made,  but  the  information  is  given,  so  to  say,  incidentally  iu  the 

midst  of  a  number  of  other  matters Is  that  the  way  in  which 

the  effect  of  a  fraudulent  misstatement  is  to  be  got  rid  of?  The 
prospectus  appears  to  me  to  have  been  drawn  up  with  the  aim  of 
conveying  a  wrong  impression  under  w^ords  sufficiently  near  the 
truth  to  escape  being  treated  as  a  misrepresentation;  and  I  think 
that  the  circular  was  framed  with  a  similar  view,  to  avoid  bringing 
to  the  minds  of  tlie  plaintiff's  the  real  facts  of  the  case,  whilst  stating 
enough  to  enable  the  defendants  to  .say  that  the  plaintiffs  were 
informed  of  those  facts.  I  think,  therefore,  that  the  circular  does 
not  alter  the  case,  and  that  the  appeal  nuist  be  dismissed." 

The  Act  of  1908,  s.  81,  presents  .some  further  difficulties  in  the 
way  of  curing  defects  in  prospectuses  through  non-compliance  with 
its  provisions. 

It  is  of  great  importance  to  obtain  some  acknowledgment  on  the 
part  of  the  shareholder  of  the  receipt  of  the  circular,  for,  in  order  to 
bind  him,  knowledge  of  the  facts  must  be  brought  home  to  him.  If, 
however,  it  can  be  proved  by  his  admission  or  otherwise  that  the 
circular  reached  him,  he  will  be  presumed  to  have  read  it.  Scholey 
V.  Central  Rail.  Co.  of  Venezuela,  9  Eq.  266,  n. 

But  it  is  not  enough,  so  Pearson,  J.,  held  in  London  and  Stafford- 
shire Co.,  24  C.  D.  149,  to  prove  that  the  document  disclosing  the  facts 
was  posted,  and  then  to  rely  on  the  provision  in  the  articles  that  it  is 
to  be  deemed  to  have  been  served  in  due  course:  actual  receipt  must 
be  proved.  Meantime  the  contract  as  obtained  by  misrepresentation 
is,  according  to  the  law  settled  in  Oakes  v.  Turquand,  voidable,  and 
the  shareholder  cannot  be  deprived  of  his  right  to  rescind  it  until  after 
knowledge  of  the  true  facts  has  been  brought  home  to  him.  Assum- 
ing London  and  Staffordshire  Co.  to  have  been  well  decided,  it  shows 
the  great  importance  of  procuring  evidence  of  the  receipt  by  the 
shareholder  of  the  notice.     This  may  often  be  effected  by  sending 
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with  the  circular  some  form  (referring-  to  tlie  circuhtr)  to  l>e  .igued 
and  returned.  When  an  inaccura.'y  in  the  prospectus  is  discovered 
before  allotment,  the  allotment  letters  may  contain  a  statement  cor- 
rectinP-  it.  By  this  means  notice  is  certainly  established  as  against 
the  allottee  who  pays  his  allotment  money,  but  although  unless  the 
error  is  very  serious,  the  number  of  allottees  who  will  repudiate 
may  be  small,  it  seems  very  doubtful  whether  the  statement  is  not 
a  condition  requiring  an  applicant  to  waive  compliance  w.th  sect.  81 
within  the  inohibition  of  sub-sect.  (4),  and  as  such  vokI. 
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The  subscription  list  will  open  on day  the day  of and      'Form  8. 

close  on  or  before day  the day  of .  Skeleton 

prospectus  i^ff). 
A.,  B.,  C.  &  Co.,  Limtd. 

Incorporated  under  the  Cos  Act^,  1862  to  1900. 

Capital  £ ,  divided  into . 

5  p.c.  Cumulative  Preference  Shares  of  £ each  - 

Ordinary  Shares  of  £ each 

Management  Shares  of  £ each 


The  preference  shares  carry  a  fi.\ed  cumulative  preferential  divi- 
dend at  the  rate  of  p.c.p.a.  on  the  capital  for  the  time  being 

pd  up  thereon,  and  rank,  both  as  regards  dividend  and  capital,  m 


(«)  IVhat  is  a  Prospectu>,.-\Jule^s  the  context  of  the  Act  of  1908  otherwise 
requires,  "  the  expression  '  prospectus  '  means  any  prospectus,  notice,  circular, 
advertisement,  or  other  invitation,  otferinjj  to  the  public  for  subscription  or 
purchase  any  shares  or  debentures  of  a  company";  and  "the  expression 
'dobonture  '  includes  debenture  stock."    (Sect.  28  of  the  Act,  and  p.  167   supra.) 

The  above  form  of  prospectus  is  framed  with  a  view  to  illustrating  the 
practical  operation  of  sect.  81  of  the  Act,  which  applies  to  "every  prospectus 
issued  bv  or  on  behalf  of  a  company,  or  by  or  on  behalf  of  any  person  who  is 
or  has  been  engaged  or  interested  in  the  formation  of  the  company.       (beet.  81, 

sub-sect.  1.)  .  ,•         1    11      „4- 

See  also  sect.  81,  sub-sect.  (7),  which  provides-"  This  section  shall  not 
apply  to  a  circular  or  notice  inviting  existing  members  or  debenture  holders 
of  a  company  to  subscribe  either  for  shares  or  debentures,  whether  with  or 
without  the  right  to  renounce  in  favour  of  other  persons,  but,  subject  as  afore- 
said, this  section  shall  apply  to  any  prospectus  whether  issued  on  or  with 
reference  to  the  formation  of  a  company  or  subsequently. 

Note,  also,  that  by  sub-sent.  (8)  certain  requirements  of  tins  section  are  dis- 
pensed with  or  qualified  in  particular  cases.  (See  pp.  171,  173.) 
"^Any  condition  requiring  or  binding  any  applicant  for  shares  or  deb  ntures 
to  waive  compliance  with  any  requirement  of  this  section  or  P-P-ting  o 
Tfiect  him  wi^h  notice  of  any  contract,  document.  -^ -^^^  -^^^^^^^^^^ 
referred  to  in  the  prospectus,  shall  be  void.  (Sect.  81  (4)  of  the  Act.) 
Seo  as  to  this,  supra,  p.  174,  and  sub-sect.   (6),  supra,  p.   17o. 
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Form  8.  {)iioritj  to  the  ordinary  .shares,  but  without  any  further  ri-^'ht  to 
participate  in  the  profits  or  assets. 

(b)  The  founders'  [or  management]  shares  carry  the  right  [state 
the  rights  either  directly  or  by  inserting  extracts  from  tfie  memo- 
randum or  articles  of  association.  State  also  who  is  to  get  the  shares, 
e.g.,  the  founders'  [or  management]  shares  liavo  been  subscribed 
by  the  vendors  and  the  principal  employes  in  the  business,  and  will 
be  pd  up  in  cash]. 

Of  the  above  shares,  — —  ordinary  shares  and  preference 

shares  equal  to  £ are  to  be  issued  and  credited  as  pd  up,  and  as 

below  mentioned  the  remaining  shares  are  now  oil'crcd  for  public 
subscription,  payable  as  follows:  — 

10s.  Od.  per  share  on  application, 
\l.  10.9.  Orf.  per  share  on  allotment, 

\l.  IDs.  Od.  per  share  on  the of , 

\l.  105.  Orf.  per  share  on  the of . 

The  shares  may  be  i)d  up  in  full  on  allotment  on  or  before  the 

day  of  ,  interest  at  the  rate  of  5  p.c.p.a.  being  allowed  in 

respect  of  the  prepayment  of  instalments.  Applications  have  already 
been  received  from  the  employes  of  the  lirm  and  relations  of  the  late 
partners  for shares  equal  to  £ . 

The  right  of  voting  at  general  meetings  is  one  vote  for  every  two 
preference  shares,  and  one  vote  for  every  ordinary  share,  and  t^en 
votes  for  every  founders'  share  (c). 

Directors  {d). 
[Names,  Addresses,  and  Descriptions.] 

Bankers. 
[Names  and  Addresses.] 

Auditors  (d). 
[Names,  Addresses,  and  Descriptions.] 


(b)  Founders'  Shares. — The  prospectus  must  state  the  number  of  founders' 
or  management  shares,  if  any,  and  the  nature  and  extent  of  the  interest  of  the 
holders  in  the  property  and  profits  of  the  company.  (Sect.  81  (1)  (a;.)  As 
to  founders'  shares,  see  pp.  587,  819. 

(c)  T/ie  liiff/it  of  Votinri. — Where  there  are  several  classes  of  shares  the 
prospectus  must  state  the  right  of  voting  conferred  by  the  shares  of  such  class, 
(Sect.  81  (1)  (n)  of  the  Act  of  1908.) 

(d)  Directors  and  Auditors. — The  prospectus  must  state  the  names,  descrip- 
tions, and  addresses  of  the  directors  or  proposed  directors,  and  the  names  and 
addresses  of  the  auditors  (if  any).  (Sect.  81  (1)  (c)  and  (1)  of  the  Act  of 
1908.) 

But  it  must  be  borne  in  mind  that,  having  regard  to  sect.  72  of  the  Act  of 
1908  (subject  to  tlie  following  proviso),  a  person  is  not  to  be  named  as  a  director 
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Solicitors.  Form  8^ 

[Names  and  Addresses.''^ 

Brokers . 
[Names  and  Addresses.] 

Secretary  in  office. 
[Name,  Address,  and  Description.] 

PROSPECTUS. 

The  well-known  business  of  A.,  B.  and  C, ,  manufacturers  of 

^  which  this  coy  has  been  formed  to  acquire  and  carry  on,  was 

founded  upwards  of  sixty  years  ago  by  the  predecessors  of  the  present 
vendors,  and  has  continually  grown  until  it  has  reached  its  present 
magnitude.  The  business,  which  comprises  both  wholesale  and  retail 
departments,  is  carried  on  upon  extensive,  well-built,  and  commodious 

leasehold  premises  situate  at ,  comprising,  &c.,  the  whole  forming 

a  compact  block  of  wareliouses,  factories,  shops  and  offices,  held  at 

very  low  rents  amounting  in  the  aggregate  to  £ per  annum. 

Large  sums  have  been  spent  on  these  premises  to  adapt  them  to  the 
purposes  of  the  business. 

The  leases,   witli  triUing  and  uuimpurtaut  e.xceptions,  have  still 

upwards  of  vears  to  run. 

The  remarkable  developments  of  the  la-st  live  years  have  so  largely 

increased  the  magnitude  of  tlie  undertaking  that  the  vendors  consider 

the  time  h<as  arrived  for  converting  the  business  into  a  joint  stock  coy. 

The  employes  of  the  business  number  about  -  -,  and  the  customers 

many  thousands,  the  wholesale  accounts  alone  on  the  books  of  the 

firm  amounting   U>  upwards  of  £ It  is  proposed  to  make  a 

liberal  allotment  of  shares  to  applicants  connected  with  or  contribut- 
ing to  the  business. 

The  business  will  be  taken  over  by  the  coy  as  a  going  concern  a* 

from  the  day -,  tlie  date  of  the  last  annual  stock-taking, 

and  the  coy  ^vill  have  the  benefit  of  all  profits  realized  from  that  date 
after  allowing  interest  on  purchase-money  down  to  the  time  of  the 
completion  of  the  purchase  at  the  rat«  of  5  p.c.p.a. 

or  proposed  director  in  any  prospectus  unless  he  has  by  himself  or  by  his  agent 
authorized  in  writing —  .  .  , 

n.)  signed  and  filed  with  the  registrar  of  .orapanios  a  consent  m  writing 

to  act  as  such  director;  and 
(ii  )  either  signed  the  memorandum  of  association  for  a  number  of  shares 

not  less  than  his  qualification  (if  any),  or  signed  and  filed  with  the 

registrar  a  contract  in  writing  to  take  from  the  company  and  pay 

for  his  qualification  shares  (if  any). 
Provided  that  these  conditions  are  not  applicable  where  the  prospectus  is  issued 
one  year  after  the  date  at  which  the  company  is  entitled  to  commence  business. 
(See  pp.  8,  9.) 
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Form  8.  The  propoiU   to  bo  trausrerred  to  the  coy  will  comprise,  in  addition 

to  the  goodwill  (e)  of  the  business,  the  following  items,  constituting 
the  whole  cajiital  of  the  lousiness  at  the  above-mentioned  date:  — 


Stock  at  cost  or  under 

Book  debts  (wholesale;     -         -    £ 

Less  trade  discounts, per  cent.  £ 


Book.s  dobt.s  (^retail )  after  allowing  for  bad 
and  doubtful 

Cash  in  hand  and  at  bank,  and  bills  not  dis- 
counted ----._ 

Advances  on  security,  &c.  - 

Goodwill  ----.-_ 

Leasehold  jiremises   -         -         -         -         . 

Buildings,  lixture.s,  fittings;,  furniiure,  plant, 
horses,  vans,  carts,  &(:.  - 


Less  trade  liabilities 


The  stock  was  taken  strictly  at  cost  price  or  under,  and  the  vendors 
are  satisfied  tjiat  it  has  been  realised  at  the  usual  trade  profit.  The 
greater  proportion  of  the  book  debts  has  already  been  got  in,  and  the 
vendors  guarantee  that  those  outstanding,  plus  what  has  boon  so  got 
in,  will  produce  the  amount  above  stated. 

As  regards    working  capital,   it  is  considered  that  the   working 

capital  in  the  business,  together  with  a  sum  of  £ to  be  provided 

out  of  the  proceeds  of  the  shares  now  otfered  for  subscription,  will 
amply  suffice  for  the  company's  wants. 

The  books  of  the  firm  have  for  the  past years  been  audited 

by  Messrs.  ,  of  ,  Chartered  Accountants,  who  have  recently 

made  a  special  investigation  of  them,  and  have  given  the  following 
certificate:  — 

Messrs.  A.,  B.  &  C. 
Gentlemen, 

We  have  acted  as  your  accountants  for  many  years, 
and  have  recently  made  a  special  examination  of  your  books, 
and  we  hereby  certify  that  the  net  profits  of  your  business  for 


(e)   Goodwill. — The  amount  paj^able  for  goodwill  is  to  be  specified.      (Sect. 
81  (1)  (g)  of  the  Act  of  1908.) 
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the  five  years  ending-  the day  of  January,  1908,  have  been      Form  8. 

as  follows: —  o 

Year  ending  January,   1904         -         -         " 
Year  ending  Janiiary,  1905 
Year  ending  January,  19U6         -         -         " 
Year  ending  January,  1907         -         -         " 
Year  ending  January,  1908 


Average  for  the  five  years 


In  arriving  at  these  figures  we  have  not  debited  profit  and 
loss  accounts  with  interest  on  borrowed  capital,  or  loans,  nor 

with  income  tax. 

Sufficient   provision    has    in    our    judgment  been  made  for 
depreciation  of  the  lea.schold  premises,  fixtures,  furmture,  horses. 

Yours  faithfully, 

(Chartered  Accountants). 
£ 
The  average  aunual  profits  of  the  business 
on  the  ba.sis  of  the  last  five  years  is     '   - 
The  annual  dividend  on  £ 5  p.c.  pre- 
ference shares  is          -  -         "         ' 

A    dividend    of    say  p.c  on  present 

ordinary  shares  would  i-equire  £ 

Leaving  a  surplus  of  -         -         "         " 

It  is  proposed  to  continue  the  business  without  break  or  interrup- 
tion upon  the  lines  which  have  proved  so  successful  xn  the  past 
retaining  the  services  of  the  present  managers  and  staff,  who  have  so 
largelv  contributed  to  that  success. 

(/)  The  vendors,  Mr.  —  and  Mr.  — ,  will  act  as  managing 
directors  for  the  period  of  five  years,  and  during  such  penod  will 
retain  an  interest  of  at  least  £ in  the  capital  of  the  company. 

(q)  The  purchase  price  for  the  sale  of  the  above  property  has  been 
fixed  bv  the  vendors,  who  are  the  promoters  of  the  -^P^^' f  f  — ; 
of  whi^h  £—  is  for  the  goodwill.    Of  this  sum  one-half  will  be  pay- 


(/)   Vendors'  Na.ne.,  ^.-The  names  and  addresses  of  the  vendors  must  be 
.^11^      rSect    81  CD  (f)  of  the  Act,  1908.     See  pp.  169,  170.) 

r^Thf  prospectus   must   state   the   amount    (if   any)    paid   or   payable   as 
(f7)   ii^e   prospLLi  ^ohontures  of  any  such  property  as  afore- 

purchase-moncy  in  cash,  shares,  oi  debentures  oi  ay  ^     f      . 

Lid,  specifying  the  amount  payable  for  goodwill.     (Sect.  81  (1)  (g) 


and  pp.  ITO,  171,  supra.^ 

See  also  sect.  81  (1)  (f),  supra,  p.  169 
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Form  8.      able  to  Mr. ,  and  tiio  other  half  to  Mr. .     Each  sum  of  £- 


will  be  paid  and  satisfied  as  follows: — that  is  to  say,  as  to  £ in 

ca.sli,  as  to  £ by  debentures,  and  as  to  (he  balance  of  £ by 

the  allotnieut  of ordinary  shares  credited  as  fully  pd  up. 

The  business  will  be  taken  over  subject  to  all  existing-  trade  con- 
tracts.    These  ax-e  of  the  ordinary  trade  character. 

The  diil'erence  between  the  purchase  price  and  the  capital  when 

paid  up  will  also  provide  the  company  with  nearly  £ cash,  the 

vendors  discharging  all  liability  and  the  whole  of  the  expenses 
attending  the  formation  of  the  company,  the  transfer  o^  the  proper- 
ties, and  issue  of  capital.    A  sum  of  £- ordinary  shares  is  reserved 

for  future  issue  if  and  when  required. 

(h)  The  minimum  subscription  on  which  the  directors  may  pro- 
ceed to  allotment  is shares. 


(7t)  Minimum  Subscription  and  Allot ment .—The  pro.spcetus  must  state  the 
minimuin  subscription  on  which  the  directors  may  proecod  to  allotment,  and  the 
amount  payable  on  application  and  allotment  on  each  share;  and  in  the  case  of 
a  second  or  subsequent  oftVr  of  shares,  the  amount  offered  for  sul)seription  on 
each  previous  allotment,  and  the  amount  actually  allotted,  and  the  amount  (if 
any)  paid  on  such  shares.     (Sect.  81  (1)  (d)  of  the  Act;  and  p.  169,  supra.) 

In  relation  to  the  minimum  subscription,  sect.  85  of  the  Act  must  be  borne 
in  mind.    That  section  provides  as  follows: 

(1.)  No  allotment  shall  be  made  of  any  share  capital  of  a  company  offered  to 
the  public  for  subscription,  unless  tiie  fnllowins;  conditions  have  been  eomplied 
with,  naanely — 

(a)  the  amount  (if  anj')  fixed  I)y  the  mcnmrandum  or  articles  and  named  in 

the  prospectus  as  the  minimum  subscription  upon  which  the  directors 
may  proceed  to  allotment;  or 

(b)  if  no  amount  is  so  fi.\ed  and  named,  tlicn  the  whole  amount  of  the  share 

capital  so  offered  for  subscription, 

has  been  subscribed,  and  the  sum  payable  on  application  for  the  amount  so  fixed 
and  named,  or  for  the  whole  amount  offered  for  subscription,  has  been  paid  to 
and  received  by  the  company. 

(2.)  The  amount  so  fixed  and  named  and  the  whole  amount  aforesaid  shall  be 
reckoned  exclusively  of  any  amount  payable  otherwise  than  in  cash,  and  is  in 
this  Act  referred  to  as  the  minimum  subscription. 

(3.)  The  amount  payable  on  application  on  each  share  shall  not  be  less  than 
five  per  cent,  of  the  nominal  amount  of  the  share. 

(4.)  If  the  conditions  aforesaid  have  not  been  complied  with  on  the  expiration 
of  forty  days  after  the  first  issue  of  the  prospectus,  all  money  received  from 
applicants  for  shares  shall  be  forthwith  repaid  to  them  without  interest,  and,  if 
any  such  money  is  not  so  repaid  within  forty-eight  days  after  the  issue  of  the 
prospectus,  the  directors  of  the  company  shall  be  jointly  and  severally  liable 
to  repay  that  money  with  interest  at  the  rate  of  five  per  centum  per  annum 
from  the  expiration  of  the  forty-eighth  day:  Provided  that  a  director  shall  not 
be  liable  if  he  proves  that  the  loss  of  the  money  was  not  due  to  any  misconduct 
or  negligence  on  his  part. 

(5.)  Any  condition  requiring  or  binding  any  applicant  for  shares  to  waive 
compliance  with  any  requirement  of  this  section  shall  be  void. 

(6.)  This  section,  except  sub-sect.   (3)  thereof,  shall  not  apply  to  any  allot- 
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In  addition  to  the  shares  and  debentures  which  are  to  be  issued      Form  8. 

to  the  vendors  as  above  mentioned,  the  company  is  to  issue  to 

(i)  fully  paid-up  ordinary  shares  in  the  company,  and  £ 

debentures,  in  consideration  of  his  selling  to  the  company  the  rever- 
sionary fee  simple  of  the  leasehold  factory,  No. , Street,  E.G., 

expectant  on  the  lease  thereof  to  be  acquired  by  the  company  from 
the  vendors. 

(;)  The  shares  now  oU'ered  for  subscription  have  been  under- 
written for  a  commission  at  the  rate  of per  cent,  on  the  amount 

thereof,  and  such  commission  is  payable  by  the  company. 

(k)  The  vendors  are  to  pay  the  preliminary  expenses  of  and  inci- 
dent to  the  formation  and  floating  of  the  company  down  to  the  time 
when  it  becomes  entitled  to  commence  business,  exclusive  of  the 
underwriting  commission  above  mentioned,  and  the  estimated  amount 
thereof  is  £ . 

( / )  The  sum  of  £ ■  in  cash  is  to  be  paid  by  the  vendors  to 


ment  of  .■<iiari'.s  .sub.sequont  to  tlie  first  allotment  of  share.s  offered  to  the  publio 
for  8ul)scription.     (See  pp.  9,  10,  supra.) 

(7.)  [Tliis  sub-seftion  deals  witli  the  iniiiiniuiu  sub.scrij)tion  in  the  case  of  a 
company  whieli  does  not  issue  a  j)rosjteitus,  and  is  not  a  private  company.  (See 
supra,  p.  10.)] 

A3  to  the  effect  of  makinc;-  an  alh)tnicnt  in  contravention  of  sect.  8-5,  see 
sect.  86  of  the  Act;  and  p.  51,  supra. 

(»)  Fully  I'aid  Shares,  ^c. — The  pro.spectus  must  state  the  number  and 
amount  of  shares  and  debentures  issued,  or  apreed  to  be  issued,  as  fully  or 
partly  paid  up  otherwise  than  in  cash,  and  in  the  latter  case  the  extent  to  which 
they  are  so  paid  up,  and  in  either  case  the  consideration  for  which  such  shares 
or  debentures  have  been  issued  or  are  proposed  or  intended  to  be  issued. 
(Sect.  81  (1)  (e)  of  the  Act;  and  p.  169,  supra.) 

(/)  Uudcrnritinf/. — The  prospectus  must  state  the  amount  (if  any)  paid  or 
payable  as  commission  for  subscribing  or  agreeing  to  subscribe,  or  procuring 
or  agreeing  to  j)rocure  subscriptions,  for  any  shares  in  the  company,  or  the  rate 
of  any  such  commission.  (See  sect.  81  (1)  (h)  of  the  Act;  see  also  sect.  89; 
and  supra,  p.  171.) 

(A-)  Prelimiuunj  Expenses. — The  prospectus  must  state  the  amount  or  esti- 
mated amount  of  preliminary  expon.ses.  (Sect.  81  (1)  (i)  of  the  Act;  and 
p.  171,  supra.) 

(!)  Promoters  and  Vendors. — The  prospectus  must  state  the  amount  paid  or 
intended  to  be  paid  to  any  promoter,  and  the  consideration  for  any  such  pay- 
ment.    (Sect.  81  (1)  (j)  of  the  Act;  and  p.  171,  supra.) 

It  must  also  state  full  particulars  of  the  nature  and  extent  of  the  interest  (if 
any)  of  every  director  in  the  promotion  of  or  in  the  property  proposed  to  be 
acquired  by  the  company,  with  a  statement  of  all  sums  paid,  or  agreed  to  be 
l)aid,  to  him  in  cash  or  shares  by  any  person,  either  to  qualify  him  as  a  director 
or  otherwise  for  services  rendered  by  him  in  connection  with  the  formation  of 
the  company.  (Sect.  81  (1)  (m)  of  the  Companies  (Consolidation)  Act,  1908; 
and  p.  173,  supra.) 

The  prospectus  must  state  the  names  and  addresses  of  the  vendors  of  any 
property  purchased  or  acciuired  by  the  company,  or  proposed  so  to  be  purchased 
or  acquired,  which  is  to  be  paid  for  wholly  or  partly  out  of  the  proceeds  of  the 


?04  PROSPECTUSES.  [('lIAI'.    III. 

Form  8.       Mi".  — —  tor  hi*i  services  to  them  in  tlio  promolion  ol"  tl)e  ooy,  and 

^^^    ^  ^^j^^  j^_^^^  joined  the  directorate  at  the  request  of  tlie  vendors, 

is  to  receive  I'ruiu  tliera  a  sum  sulficient  io  <mi.i1)I(!  hiiu  ti)  pay  Tor  liis 
qualification  shares. 

(m)  Tlie  contract  for  the  sak>  of  the  husiues.s  is  daicil  tlie         -  day 

of ,  and  made  between  A.,  B.  and  (J.  of  tJie  one  part,  and  the  coy 

of  the  other  part.    Tlio  contract  includes  certain  pply  situate  at , 

which  has  recently  been  ))urchased  by  the  sd  A.,  B.  and  C.  under 

contract  dated  the  day  of  ,  and  made  between  the  

Syndicate  and  A.,  B.  and  C.  The  following  contracts  have  also  been 
made  [specify  thew]. 

(n)  The  arts  of  a.sS()M  provi(h>  that  tlie  (pialilicatioii  of  a  director  is 

to  be  the  holding  of shares  in  the  coy.  and  that  the  renmnoration 

of  the  directors  is  to  be  £ per  annum,  and  such  further  sum  as 

issue  offered  for  aubsrription  by  tho  prosppotus,  or  the  purchaso  or  acquisition 
of  which  has  not  been  completed  at  tho  date  of  the  issue  of  the  prospectus,  and 
the  amount  payable  in  cash,  shares,  or  debentures,  to  the  vendor,  and  where 
there  is  more  than  one  separate  vendor,  or  the  company  is  a  sub-])urchaaer, 
tlio  amount  so  payable  to  each  vendor.  Provided  that  where  tlie  vendors  or 
any  of  them  are  a  firm  tlie  mcnibers  of  the  firm  shall  not  be  treated  as  separate 
vendors.  (Sect.  81  (1)  (f)  of  tlie  Act.)  As  to  the  meaiiinfi:  of  "  sub-purchaser  " 
see  Brookes  v.  Hansen,  (1906)  2  Ch.   129,  and  pp.  1()9,  170,  si//»-n. 

For  the  purposes  of  this  section  (81)  every  person  shall  be  deemed  to  be  a 
vendor  who  has  entered  into  any  contract,  absolute  or  conditional,  for  the  sale 
or  iiurchase,  or  for  any  option  of  purchase,  of  any  property  to  be  acijuired  by 
the  com[)aiiy,  in  any  case  wliere^ 

(a)  tlie  purchase-money   is  not   fully  paitl  at   tln'  date  of  publiration  of  tlio 

prospectus;  or 

(b)  the  purchase-money  is  to  be  jiaid  or  satisfied  wliolly  or  in  jiart  out  of  the 

jirocecds  of  the  issue  otl'ered  for  sul)scri|)tion  by  the  prospectus;   or 

(c)  the  contract  depends  for  its  validity  or  fiilliliiient  on  the  result  of  such 

issue.     (Sect.  81  (2)  of  the  Act.) 

Where  any  of  the  property  to  be  acquired  by  the  company  is  to  be  taken 
on  lease,  this  section  shall  apply  as  if  the  expression  "  vendor  "  included  the 
lessor,  and  the  expression  "  purchase-money  "  included  tlie  consideration  for 
the  lease,  and  the  expression  "  sub-purchaser  "  included  a  sub-lessee.  (Sect. 
81  (3)  of  the  same  Act.) 

(m)  Contracts. — The  prospectus  must  also  state  the  dates  of  and  parties  to 
every  material  contract,  and  a  reasonable  time  and  place  at  which  any  material 
contract  or  a  copy  thereof  may  be  inspected:  Provided  that  this  requirement 
shall  not  apply  to  a  contract  entered  into  in  the  ordinary  course  of  the  business 
carried  on  or  intended  to  be  carried  on  by  the  company,  or  to  any  contract 
entered  into  more  than  two  years  before  the  date  of  issue  of  the  prospectus. 
(Sect.  81  (1)  (k)  of  the  Act;   and  p.  171,  supra.) 

A  company  shall  not  previously  to  the  statutory  meeting  vary  the  terms  of  a 
contract  referred  to  in  the  prospectus,  or  statement  in  lieu  of  prospectus,  except 
subject  to  the  approval  of  the  statutory  meeting.   (Sect.  83  of  Act;  and  p.  332.) 

(«)  Qualification  and  Bemuneration  of  Directors. — The  prospectus  must  state 
the  number  of  shares  (if  any)  fixed  by  the  articles  of  association  as  the  qualifi- 
cation of  a  director,  and  any  provision  in  the  articles  of  association  as  to  the 
remuneration  of  the  directors.     (Sect.  81   (1)   (b).     See  p.  168,  supra.) 
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the  coy  in  general  meeting  may  grant,  and  that  such  remuneration  is  Form  8. 
to  be  divided  among  them  in  such  proportions  as  the  directors  may 
determine.  And  further  [state  as  to  remuneration  of  managing 
directors,  infra,  p.  739,  and  as  to  extra  remimeration,  infra,  p.  744]. 
The  directors  are  interested  as  follows  [state  full  partiadars  as 
required  by  sect.  81  (1)  (m)]. 

The  certificate  of  Messrs.  • -,  and  copies  of  the  memdum  and  arts 

of  asson  of  the  coy  and  of  the  above  contracts  can  bo  inspected  at  the 
office  of  the  solicitors  to  the  coy  at  any  time  during  business  hours. 

(o)  A  copy  of  the  coy's  memdum  of  asson  is  printed  in  the  fold  of 
the  prospectus  [or  at  the  foot],  and  forms  part  of  it. 

Application  will  be  made  to  the  Committee  of  the  London  Stock 
Exchano-c  in  due  course  for  a  settlement  and  quotation  for  both 
classes  of  shares. 

Application  for  shares  should  be  made  upon  the  form  accompany- 
ing the  prospectus,  and  sent  to  the  coy's  bankers,  -  —  Bank,  Limited, 
E.C.,  or  to  one  of  the  branches,  together  with  a  remittance  of  the 
amount  of  the  deposit. 

Where  no  allotment  is  made  tlio  (lop(jsii  will  he  returned  in  full, 
and  whore  the  number  of  shares  allotted  is  less  than  the  number 
applied  f()r,  the  balance  of  the  deposit  will  be  applied  towards  the 
remaining  payments. 

Failure  to  pay  any  future  instalment  on  shares  allotted  when  due 
will  render  previous  payments  liable  to  forfeiture. 

Prospectuses  and  forms  of  api)licaiion  can  be  obtained  at  the  office 
of  the  C(jy,  or  from  the  solicitors  or  brokers,  London. 

This  i)rospectus  has  been  duly  lih-d  with  the  Registrar  of  Cos. 

Dated,  . 


Here  add  ni  llir  ra.sr  i,j  the  vu^hj  to  be  filed  the  signatures 
of  Directors]  (p). 


(o)  Memorandum  of  Aanociadoii.— The  prospectus  must  state  the  contents  of 
the  memorandum  of  association,  with  the  names,  descriptions,  and  addresses  of 
the  signatories,  and  the  number  of  shares  subscribed  tor  by  them  respectively. 
(Sect.  81  (1)  (a)  of  the  Act.     Sec  supra,  p.  167.) 

(p)  Signing  and  Filing.— llnAev  sect.  80  of  the  Act— 

(1)  Every  prospectus  issued  by  or  on  behalf  of  a  coy  or  in  relation  to  any 

intended  coy  shall  be  dated,  and  that  date  shall,  unless  the  contrary 
be  proved,  be  taken  to  be  the  date  of  the  publication  of  the 
prospectus. 

(2)  .\  copy  of  every  such  prospectus,  signed  by  every  person  who  is  named 

therein  as  a  director  or  proposed  director  of  the  coy,  or  by  his  agent 
authorised  in  writing,  shall  be  filed  for  registration  with  the  registrar 
of  companies,  on  or  before  the  date  of  its  publication,  and  no  such 
prospectus  shall  be  issued  until  a  copy  thereof  has  been  so  filed  for 
registration. 


256  PROSPECTUSES.  [ChAP.  III. 


How  far  Act  applies. 

The  application  of  sect.  81  of  the  Act  of  1908  is  enforced  and 
qualified  by  the  following-  sub-sections  dealing-  with  (!)  waiver,  (2) 
advertisement,  (3;  existing  members,  (4)  prospectus  issued  more 
than  a  year  after  starting. 

(4)  Any  condition  requiring  or  binding-  any  applicant  for  shares  or  deben- 
tures to  waive  compliance  with  any  requirement  of  this  section,  or  purporting- 
to  affect  him  with  notice  of  any  contract,  document,  or  matter  not  specifically 
referred  to  in  the  prospectus  shall  be  void. 

(5)  Where  any  such  pro.spectus  as  is  mentioned  in  this  section  is  published 
as  a  newspaper  advertisement,  it  shall  not  be  necessary  in  the  advertisement  to 
specify  the  contents  of  the  memorandum  or  the  signatories  thereto  and  the 
number  of  shares  subscribed  for  by  them. 

(7)  This  section  shall  not  apply  to  a  circular  or  notice  inviting  existing 
members  or  debenture  holders  of  a  company  to  subscribe  either  for  shares  or 
debentures,  whether  with  or  without  the  right  to  renounce  in  favour  of  other 
persons,  but,  subject  as  aforesaid,  this  section  shall  apply  to  any  prospectus 
whether  issued  on  or  witii  reference  to  the  formation  of  a  company  or 
subsequently. 

(8)  The  requirements  of  this  section  as  to  the  memorandum,  an.d  the  quali- 
fication, remuneration,  and  interest  of  directors,  the  names,  descriptions,  and 
addresses  of  directors  or  proposed  directors,  and  the  amount  or  estimated 
amount  of  preliminary  expenses,  shall  not  apply  in  the  case  of  a  prospectus 
published  more  than  one  year  after  the  date  at  which  the  company  is  entitled 
to  commence  business;  in  the  case  of  a  prospectus  published  more  than  one 
year  after  the  date  at  which  the  company  is  entitled  to  commence  business,  the 
obligation  to  disclose  all  material  contracts  shall  be  limited  to  a  period  of  two 
years  immediately  preceding  the  publication  of  the  prospectus. 

The  obligation  of  disclosure  in  a  prospectus  attaches  none  the  less 
that  the  prospectus  is  published  in  an  abridged  translation  for 
circulation  in  a  foreign  country.  Eoussell  v.  Burnham,  (1909)  1  Cli. 
127.     See  further  as  to  an  abridged  prospectus,  supra,  pp.  175,  220. 

Note  the  definition  of  prospectus  in  sect.  285  of  the  Act  of  1908,  by 
which  the  expression  "prospectus"  means  any  prospectus,  notice, 
circular,  advertisement  or  other  invitation  offering  to  the  public  for 
subscription  or  purchase  any  shares  or  debentures  or  debenture  stock 
of  a  company. 


(3)  The  registrar  shall  not  register  any  prospectus  unless  it  is  dated,  and 
the  copy  thereof  signed  in  manner  required  by  this  section. 

(•1)  Evcrj'  prospectus  shall  state  on  the  face  of  it  that  a  copy  has  been  filed 
for  registration  as  required  by  this  section.     (See  p.  179,  supra.') 
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The  form  of  application  for  shares  is  usually  aniiext'd  to  the  prospectus, 
may  be  as  follows:  — 

Form  of  Application  for  Shares. 


It     Form  9. 


Application 
fur  .shares. 


To  the  Directors  of  The 


Coy,  Limtd. 


Gentlemen, 

Having  pd  to  the  coy's  bankers,  Messrs.  ,  the  sum  of  £ , 

being  a  deposit  of  £ per  share  on shares  in  the  above-named 

coy,  I  request  you  to  allot  me  that  number  of  shares  upon  the  terms 

of  the  coy's  prospectus,  dated  the  of ,  and  I  hby  agree  to 

accept  the  same  or  any  smaller  number  that  may  be  allotted  to  me, 

and  to  pay  the  balance  of  £ per  share  on  allotment,  as  provided 

by  the   sd  prospectus;    and  I  authorize  you  to  register  me  as  the 
holder  of  the  sd  shares. 

Name  in  full. 
Address . 
Description. 
B&ie. 
Signature . 

As  to  conditional  applications,  see  Elki>uiton's  case,  2  Ch.  511;  Pellatt'ts 
rase,  2  Ch.  527;  Simpson's  case,  4  Ch.  184;  Wallace's  case,  (1900)  2  Ch.  671; 
Fisher's  case  and  Sherington's  case  (1885),  31  Ch.  D.  120. 

As  to  waiver  clauses,  see  p.  231,  supra. 


Annexed  to  the  form  of  ai)i)litation  will  bo  :i  form  of  receipt,  as  follows: 


The 


Coy,  Li.mtd. 


Bankers  lieceipt  (to  be  retained  bij  the  applicant). 


Received  this 
a  deposit  of  £— 
coy. 


-  day  of  — —  of  Mr. ,  the  sum  of  £ ,  being 

per  share  upon  shares  in  the  above-named 


Form  10. 

Bankers' 
receipt. 


For  the 


Bank. 


ITo  be  signed  by  tJie  bankers  or  secretary,  and  retained  by  the 

applicant -I 

An  applicant  for  shares  is  bound  from  the  time  when  notice  of  allotment  is 
given  or  posted.  Household  Fire,  4-c.  Co.  v.  Grant,  4  Ex.  Div.  216;  Henthorn 
V.  Fraser,  (1892)  2  Ch.  27.  Until  notice  of  allotment  is  given  or  posted  there 
i.s  no  contract,  and  the  applicant  may  withdraw.  Wallace's  case,  (1900)  2  Ch. 
671.  As  to  what  is  posting,  see  London  and  Northern  Bank,  Exp.  JoncH, 
(1900)  2  Ch.  289;  Pellatt's  case,  2  Ch.  527.  The  withdrawal  may  be  oral. 
Truman's  case,  (1894)  3  Ch.  272.  But  if  the  withdrawal  of  his  application  does 
not  reach  the  company  until  after  the  notice  of  allotment  has  been  posted,  it  is 
P.  s 
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ineffectual,  //arris's  case,  7  Cli.  587;  Sterruson  v.  McLean.  5  Q.  I).  D.  346; 
Byrne  v.  Van  'rienfioven,  5  C.  B.  344.  An  unstamped  allotment  letter  may  be 
sufficient.  WJiitlcy  Partners,  Steel's  case,  28  W.  It.  241;  19  L.  J.  Ch.  17f>; 
42  L.  T.  11;  Jlent/iorn  v.  Fraser,  supra. 

Where  notice  of  allotment  is  duly  posted,  the  applicant  is  bound,  even  though 
the  notice  never  reaches  him.  Household  Fire,  ^c.  Co.  v.  Grant,  ubi  supra; 
Ilenthorn  v.  Fraser,  supra. 

Tf  no  allotment  is  made,  the  company  is  l)ound  to  repay  the  deposit,  but  the 
deposit  is  not  a  trust  fund.     Moseley  v.  Cressey's  Co.,  1  Eq.  405;  14  W.  R.  246. 

Where  the  company  docs  not  go  to  allotment  owing  to  non-subscription  of 
the  minimum,  the  application  money  must  bo  returned  within  forty-eight  days. 
See  sects.  85,  86,  Companies  Act,  1908;  and  Burton  v.  Bevan,  (1908)  2  Ch.  240; 
and   Be  National  Motor  Co.,  (1908)  2  Ch.  228;   also  pp.   16,  17. 

Where  A.  applies  on  behalf  of  B.,  but  without  authority,  and  15.  repudiates 
the  allotment,  A.  is  liable  in  damages  to  the  company,  and  the  measure  may  be 
the  par  value  of  the  shares,     yaiional  Coffee  Palace  Co.,  24  C.  D.  367. 

For  letters  of  allotment,  see  infra,  Chap.  XII. 

An  application  addressed  to  a  company  not  yet  registered  is  effective,  and  if 
an  allotment  is  made  within  a  reasonable  time,  and  before  withdrawal,  the 
allottee  is  bound.  Bownes  v.  S/iip,  L.  R.  3  H.  L.  343;  Lawrence's  case,  2 
Ch.  412;  Boyle's  case,  33  W.  R.  450;  Karherg's  case,  (1892)  3  Ch.  1. 

See  further  as  to  membership,  p.  45,  supra. 


Form  11. 

Advertise- 
ment as  to 
I)r()spectus. 


The 


Coy,  Limtd. 


Notice  i.s  hby  given  that  the  above-named  coy  is  issuing  a  pro- 
spectus ^datod  the day  of  ,  a  copy  of  which  has  been  liled 

witli  the  Registrar  of  Companies]  inviting-  subscriptions  at  par  for 

^       5  per  cent,  cumulative  preference  shares  of  £ each,  and 

ordinary  shares  of  £5.  The  ,sd  prospectus  states,  among  other  things, 
that  \here  give  extracts]. 

Copies  of  the  full  prospectus  and  form  of  application  can  bo 
obtained  at  tlie  office  of  the  coy  or  from  the  coy's  solrs  or  brokers. 

This  notice  is  not  to  be  regarded  as  an  invitation  to  the  public  tx^ 
subscribe  for  shares,  and  application  will  only  bo  received  on  the 
footing  of  the  full  prospectus  and  in  the  form  issued  there \\'ith. 


Dated 
No.  — 


Street,  E.C. 


Sec  supra,  p.  175,  note  to  sub-sect,   {o)  of  sect.  81. 

Sect.  285  of  the  Act  of  1908  defines  a  prospectus  thus: — "  Prospectus  means 
any  prospectus,  notice,  circular,  advertisement,  or  other  invitation  offering  to  the 
public  for  subscription  or  purchase  any  shares  or  debentures  of  the  company." 
And  sect.  81  of  the  Act  provides  that  "  a  prospectus  "  [this  is  a  prospectus 
defined  as  above]  issued  by  or  on  behalf  of  a  company,  &c.  must  contain 
certain  items  of  information.     (See  supra,  p.   167  et  seq.) 

Sub-sect.  (5)  of  sect.  81  runs  thus:  — 

(5)  Where  any  such  prospectus  as  is  mentioned  in  this  section  is  published 
as  a  newspaper  advertisement,  it  shall  not  be  necessary  in  the  advertisement  to 
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specify  the  contents  of  the  memoranduin  or  the  signatories  thereto  or  tlie 
number  of  shares  siibseribed  for  by  them. 

The  question  is  whether  an  advertisement  framed  as  above  (Form  11)  is  a 
'•'  prospectus  "  within  the  above  definition.  It  would  seem  that  it  is  not,  seeing 
that  it  does  not  invite  the  public  to  subscribe. 

It  merely  states  what  is  the  fact,  namely,  that  a  prospectus  is  being 
issued,  and  it  gives  some  supplemental  information.  In  many  cases  the  earlier 
words,  "  notice  is  hereby  given  that,"  are  omitted,  but  it  would  seem  that  this 
does  not  alter  the  character  of  the  form.  Different  considerations  apply  to  what 
is  called  "  an  abridged  prospectus."  Such  a  document,  if  it  expressly  or 
impliedly  invites  the  public  to  subscribe,  must  comply  with  the  requirements 
of  sect.  81  of  the  Act,  save  so  far  as  sub-sect.  (5)  otherwise  provides. 

But  very  commonly  au  abridged  prospectus  does  uot  comply  fully 
with  sect.  81,  e.g.,  omits  to  disclose  material  contracts  and  parti- 
culars of  directors'  interests,  though  it  may  end  with  the  words  "  full 
prospectuses  (upon  the  tarms  of  which  application  will  alone  be 
received )  and  forms  (jf  application  may  be  obtained  from  the  [cos 
bankers]  and  from  [the  cos  brokers]."  Au  abridged  prospectus 
in  this  form,  though  sailing  near  to  the  wind,  does  not  appear  to 
be  a  prospectus  inviting  the  public  to  subscribe.  Not  uncommonly, 
however,  an  advertised  abridged  prospectus,  which  does  not  comply 
with  sect.  81,  subjoins  a  form  of  application  which  states  on  its  face 
that  "this  form  may  be  t^^rn  out  and  u-^erl.'' 

Such  an  abridged  prospectus  appears  to  bo  a  perilous  mode  of  inviting  sub- 
scription. It  clearly  comes  within  the  definition  of  a  prospectus  in  sect.  285  of 
the  Act,  supra,  p.  258,  n.,  and  also  within  the  mischief  sought  to  be  remedied  by 
sect.  81  of  the  xVct.  It  is,  however,  a  somewhat  favourite  expedient  with  un- 
scrupulous promoters  who  find  the  reijuiromcnts  of  sect.  81  inconvenient. 
Where  directors  authorize  the  publication  of  such  an  abridged  prospectus,  and 
allot  shares  in  response  thereto  without  taking  care  that  the  allottee  has  in 
fai-t  seen  the  full  prospectus  complying  with  the  .Vet,  tiiey  must  bo  prepared  to 
find  themselves  in  a  position  of  great  difficulty  if  the  company  should  go  wrong 
and  they  should  be  sued  for  damages  by  an  allottee  who  has  subscribed  on  the 
abridged  prospectus.  They  could  not  in  defence  be  heard  to  say  that  the  allottee 
ought  to  have  obtained  and  read  the  full  pro.spcctus,  or  ought  to  be  bound  witli 
constructive  notice  of  the  cont^-nts  thereof,  for  sub-sect.  (4)  of  sect.  81  is  against 
such  a  defence.  Moreover,  the  allottee  who  subscribes  on  the  faith  of  a  pro- 
spectus is  entitled  to  say,  "  This  is  the  prospectus  on  the  faith  of  which  1 
applied:  it  is  defective,  and  it  is  nothing  to  me  that  you  issued  another  pro- 
spectus which  complied  with  the  statute."  Drincqhier  v.  Wood,  (1899)  1  Ch.  393, 
405;  Rotissrll  v.  ISuDtliani,  (1909)  1  Ch.  127.  Sometimes  the  abridged  prospectus 
does  not  include  a  form  of  application,  but  even  in  such  cases,  if  allotment  is 
made  on  an  application  which  refers  to  the  full  prospectus  by  date  being  the  same 
as  the  date  of  the  abridged  prospectus,  the  directors  cannot  with  safety  assum(> 
that  the  applicant  was  aware  of  the  contents  of  the  full  prospectus  (see  tli  • 
t-ase  last  mentioned),  though  possibly  if  the  form  of  application  states  that  the 
application  is  made  on  the  terms  of  the  full  prospectus,  "  which  I  have  read, 
iind  not  of  the  abridged  prospectus,"  the  applicant  would  be  estopped  from 
saying  that  he  had  not  read  the  full  prospectus,  unless  indeed  it  should  be  held 
that  these  words  were  put  into  his  mouth  by  the  directors,  and  constituted  a 
trap  or  device.     The  mere  fact  that  an  advertisement  is  called  "■an  abridged 
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j>rospectu9  "  does  not  protect  those  who  issue  it,  for  an  applicant  is  entitled 
to  assume  that  being  a  "  prospectus  "  the  directors  have  complied  with  the 
.-tatutory  requirements.  If  the  advertisement  sets  out  a  form  of  application, 
whether  it  contains  words  to  the  effect  that  "  this  form  may  be  used  "  or  not, 
it  appears  to  be  hopeless  to  contend  that  the  advertisement  is  not  an  invitation 
to  the  public  to  subscribe,  yet  promoters  not  uncommonly  say  that  the  addition 
of  the  form  of  application  is  the  vital  part  of  such  an  advertisement,  for  that 
Ihey  want  to  induce  the  reader  to  sign  at  once  the  form,  and  so  commit  himself 
— whereas,  if  he  has  to  apply  for  a  prospectus  he  may  change  his  mind. 

In  regard  to  "  abridged  prospectuses  "  it  is  well  to  bear  in  mind  tiie  decision 
in  White  v.  Haymen  and  othcra,  1  Cab.  &  Ell.  101,  1883,  25th  Juno.  In  that 
case  a  so-called  "  abridged  prospectus  "  not  containing  the  date  or  names  of  the 
])arties  to  a  contract  for  the  sale  of  a  patent  to  be  worked  by  the  company 
was  held  to  be  fraudulent  under  sect.  38  of  the  Companies  Act,  1867  {supra, 
|).  232),  although  it  stated  where  full  prospectuses  could  be  obtained.  The 
learned  judge,  Mathew,  L.  J.  (then  J.),  considered  the  case  to  be  within  the 
mischief  intended  to  be  met  by  sect.  38.  "The  abridged  prospectus,"  said  the 
learned  judge,  '"  is  clearly  a  prospectus  within  the  meaning  of  the  Act,  which 
applies  to  every  prospectus.  The  defendants  further  rely  on  the  concluding 
words  of  the  section,  but  I  do  not  think  they  assist  them.  If  the  doctrine  of 
constructive  notice  were  applicable  the  object  of  the  section  would  be  defeated ; 
for  that  object  is  to  avoid  the  necessity  of  being  put  upon  that  inquiry  which 
is  involved  in  the  doctrine  of  constructive  notice.  There  must  be  judgment  for 
the  plaintiff."  It  cannot  be  maintained  that  this  case  was  not  properly  argued, 
for  Finlay,  Q.C.,  and  Moulton  were  for  the  plaintiffs,  and  Jelf,  Q.C.,  and 
E.  S.  Ford  for  the  defendants.  See  also  the  Army,  Suvy  and  Civil  Service 
Co-operative  Society  of  India,  Limited  v.  Craig,  10  T.  L.  11.  227  (1892), 
Ijeforo  Charles,  J.  There  the  plaintiff  company  sued  the  defendant  for  calls, 
iind  the  defendant  pleaded  that  he  was  induced  to  apj)ly  for  the  shares  on  the 
t'uith  of  a  prospectus  knowingly  issued  by  the  directors  and  officers  of  the 
plaintiff  company,  which  omitted  to  comply  with  the  provisions  of  sect.  38  of 
the  Act  of  1867.  During  the  hearing  of  the  case  a  compromise  was  arrived  at, 
the  plaintiff  being  relieved  of  his  shares.  In  the  course  of  the  case  It  was  stated 
that  it  could  not  be  too  widely  known  that  an  abridged  prospectus  (as  this  was) 
inserted  in  the  Financial  News  came  within  sect.  38  of  the  Act,  as  proved  by 
White  V.  Ilaymen,  supra,  and  his  Lordship  fully  assented  to  this  proposition, 
and  to  the  proposed  compromise. 

Those  who  consider  that  an  abridged  prospectus  may  safely  be  used  as  an 
instrument  for  obtaining  subscriptions  must  of  course  treat  sub-sect.  (4)  of 
sect.  81  (1)  of  the  Companies  (Consolidation)  Act,  1908,  as  a  nullity,  for 
otherwise  that  sub-section  in  providing  that  it  should  not  be  necessary  Ln  the 
advertisement  [of  a  prospectus]  to  specify  the  contents  of  the  memorandum  or 
the  signatories  thereto,  and  the  number  of  shares  subscribed  for  by  them,, 
clearly  implies  that  these  are  the  only  parts  of  the  prospectus  which  it  sliall 
not  be  necessary  to  specify  in  an  advertised  prospectus. 


Form  12. 

Resolution  to 
si^n  and  file 
prospectus. 


That  the  form  of  prospectus  submitted  to  this  meetiug,  and  dated 

the  day  of  ,  by  which shares  of  £ each  in  the 

( apital  of  the  coy  are  to  be  offered  to  the  public  for  subscription,  be 
and  the  same  is  hby  approved,  and  that  the  copy  of  such  prospectus 
al>:o  submitted  to  tliis  meeting;  be  forthwith  signed  by  all  the  directors 
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and  filed  with  the  Registrar  of  Companies,  as  required  by  sect.  8n      Form  12. 
of  the  Cos  (Consolidation)  Act,  1908. 

See  the  stringent  provisions  of  sect.  80,  supra,  pp.  179,  180. 


To Coy,  Limtd,  and  the  Directors  thof .  Form  12a. 

Notice  avoid- 
GeNTLEMEN,  iiig  allotment 

Take  notice  Uiat  I,  the  undersigned,  do  hby  avoid,  pursuant  to  .n^outv^j^^^^ 

sect.  86  of  the  Cos  (Consolidation;  Act,  1908,  the  allotment  of  • of  the  Act  of 

shares  of  £ each  in  your  capital  made  to  me  in  the  month  of  —  •  1908. 

1900,  and  request  you  to  remove  my  name  from  the  register  of 
members  in  respect  of  such  shares,  ancl  to  repay  to  me  the  sums. 

amounting  to  £ ,  paid  by  me  in  respect  of  such  shares,  with 

interest  at  the  rate  of  jour  per  cent,  per  annum  thon  as  from  the  time 
when  I  paid  the  same  resply  to  you.  And  take  notice,  that  unless 
within  seven  days  from  the  date  hereof  you  notify  to  me  your  assent 
to  such  avoidance  and  comply  with  my  request  afsd.  I  shall  tnke  such 
proceedings  against  you  as  I  may  be  advised. 

£,ated  the  day  of  .  Signature  of  allottee . 

Name  in  full  . 

Address . 

Description  • 

Sect  86  (1)  of  the  Companies  Act,  19U8,  provides  that  "  an  allotment  mad.> 
by  a  company  to  an  applicant  in  contravention  of  the  foregoing  provisions  ot 
the  last  foregoing  section  of  this  Act  shall  be  voidable  at  the  instance  of  the 
applicant  within  one  month  after  the  holding  of  the  statutory  meeting  of  the 
company  and  not  later,  and  .shall  bo  so  voidable  notwithstanding  tha  th. 
company  is  in  course  of  being  wound  up."  See  Re  National  Motor  C..  (1908 
2  Ch  228;  Burton  v.  Sevan.  (1908)  2  Ch.  240,  and  pp.  16,  51,  supra;  Roussel/ 
v.  Burnham,  (1909)  1  Ch.  127. 

Statement  in  lied  of  Prospectus. 

The  obligations,  at  once  onerous  and  indehnite,  as  to  disclosure   Statement  in 
imposed  on  directors  and  promoters  by  sect.  10  of  the  Companies  Act    p^^^p^.^^,, 
1900  and  the  serious  consequences  attaching  to  a  neglect  of  them  had 
the  effect  of  checking  to  a  large  extent  the  use  of  the  prospectus  for 
purposes  of  companv  promotion,  and  augmenting  the  number^  ot 
companies  floated  by  other  less  perilous  methods,  e.g.,  by  obtaining 
subscriptions  on  formes  of  application  on  the  faith  of  oral  statements 
by  selling  the  company's  shares  in  the  stock  market  through  financial 
agents,  brokers  and  others,  or  through  the  medium  of  a  pooling 
syndicate.      The  law's  over-strictness  defeated  itself,  as    so    often 
happens       To  remedy   this  undesirable  result  the  Legislature,  m 
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sect.  1  of  the  Act  of  1908  (replacing-  sect.  1  of  the  Act  of  1907)  has 
required,  where  a  prospectus  is  not  issued  [and  the  company  is  not 
a  private  company,  sect.  82  (2)],  the  filing  of  a  "statement  in  lieu  of 
prospectus."     The  section  runs  thus:  — 

82. — (1.)  A  company  wliich  does  not  issue  a  prospeftu.s  on  or  with  refereuce 
to  its  formation,  shall  not  allot  any  of  its  sliaros  or  debentures  [or  debenture 
stock]  unless  before  the  first  allotment  of  either  shares  or  debentures  [or  deben- 
ture stock]  there  has  been  tiled  with  the  registrar  of  companies  a  statement  in 
lieu  of  prospectus,  signed  by  every  person  who  is  named  therein  as  a  director 
or  a  proposed  director  of  the  company  or  by  his  agent  authorized  in  writing, 
in  the  form  and  containing  the  particulars  set  out  in  the  second  schedule  to 
this  Act. 

(2.)  This  section  shall  not  apply  to  a  jjrivate  company  or  to  a  company  which 
has  allotted  any  shares  or  debentures  [or  debenture  stock]  before  the  first  day 
of  July  nineteen  hundred  and  eight. 

"  Prospectus  "  in  this  section  means,  as  provided  by  sect.  285,  any 
prospectus,  notice,  circular,  advertisement,  or  other  invitation  offering' 
to  the  public  for  subscription  or  purchase  any  share  or  debentures 
[or  debenture  stock]  of  a  company. 

The  statement  in  lieu  of  prospectus  is  to  be  framed  in  accordance 
with  the  form  set  forth  in  the  .second  schedule  to  the  Act  (see  infra, 
p.  264),  and  on  referring  to  that  form  it  will  be  seen  that  the  disclo- 
sure required  is  almost  as  extensive  as  that  required  in  the  case  of  a 
prospectus  inviting  subscriptions  for  shares  in  a  new  company. 

Accordingly,  in  filling  up  the  form  of  statement  the  observations 
made  in  the  preceding  part  of  the  chapter  as  to  the  drafting  of  a 
prospectus  may  be  referred  to  in  illustration  and  explanation.  The 
statement  is  to  be  signed  by  every  person  who  is  named  in  it  as 
a  director  or  a  proposed  director  of  the  company,  or  by  his  agent 
authorized  in  writing. 

The  statement  is,  amongst  other  things,  to  state  the  "  minimum 
subscription  (if  any)  fixed  by  the  memorandum  or  articles  of  associa- 
tion on  which  the  company  may  proceed  to  allotment."  These  words 
refer  to  sect.  85,  Avhich  provides,  in  para.  (7),  that — 

"  (7.)  In  the  case  of  the  first  allotment  of  share  capital,  payable  in  cash,  of 
a  company  which  does  not  issue  any  invitation  to  the  public  to  subscribe  for  its 
shares,  no  allotment  shall  be  made  unless  the  minimum  subscription,  that  is 
to  say, 

"  (a)  The  amount  (if  any)  fixed  by  the  memorandum  or  articles,  and  named 
in  the  statement  in  lieu  of  prospectus,  as  the  minimum  subscription 
upon  which  the  directors  may  proceed  to  allotment;  or 
"  (b)  If  no  amount  is  so  fixed  and  named,  then  the  whole  amount  of  the  share 
capital  other  than  that  issued,  or  agreed  to  be  issued,  as  fully  or  partly 
paid  up  otherwise  than  in  cash, 
has  been  subscribed,  and  an  amount  not  less  than  five  per  cent,  of  the  nominal 
amount  of  each  share  payable  in  cash  has  been  paid  to  and  received  by   the 
company. 
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"  This  sub-.section  shall  not  apply  to  a  private  company,  or  to  a  company 
which  has  allotted  any  shares  or  debentures  [or  debenture  stock]  before  the  Ist 
day  of  July,  1908.'" 


In  following  the  analogy  of  a  prospectus,  sect.  86  in  effect  provides 
that  an  allotment  made  by  a  company  to  an  applicant  in  contra- 
vention of  the  above  sub-section,  sect.  85  (7),  shall  be  voidable,  and 
the  directors  liable  to  compensate  the  company  and  the  allottee,  while 
sect.  87  prohibits  the  company  from  commencing  business,  or  exer- 
cising its  borrowing  powers,  until  the  conditions  specified  in  the 
statement  have  been  complied  with.  Sect.  83,  which  prohibits  a 
company  from  varying,  before  the  statutory  meeting,  any  contract 
referred  to  in  that  company's  prospectus,  except  subject  to  the 
approval  of  the  statutory  meeting,  applies  equally  to  the  contracts 
referred  to  in  a  statement  in  lieu  of  prospectus. 

Again,  the  statement  in  lieu  of  prospectus  is  clearly  a  document 
required  by  or  for  the  purposes  of  the  Act,  specified  in  the  fifth 
schedule,  i.e.,  a  document  required  to  comply  with  sect.  82,  and 
accordingly  if  any  person  wilfully  makes  in  it  a  statement  false  in 
any  material  particular,  knowing  it  to  be  false,  he  is  guilty  of  a 
misdemeanour,  and  liable  on  indictment  to  imprisonment  for  a  term 
not  exceeding  two  years  with  or  without  hard  labour,  and  on  sum- 
mary conviction  to  imprisonment  for  a  term  not  exceeding  four 
months  ^nth  or  without  hard  l;il)()ur,  and  in  either  case  to  a  lino  ("not 
exceeding  1001.)  in  lion  of  oi'  in  addition  to  snrh  irnpri';onment.  See 
sect.  281.) 

Nor  is  the  liability  a  criminal  one  only,  li  would  seem  that  untrue 
statements  or  material  omissions  in  a  statement  in  lieu  of  prospectus 
may  give  to  anyone  who  acts  on  the  faith  of  such  statements  being 
true  and  complete  a  right  of  action  against  those  who  signed  the 
statement  in  lieu  of  prospectus.  Sect.  82,  it  will  be  observed,  pro- 
vides that  the  statement  in  lieu  of  prospectus  is  to  be  signed  by  every 
person  who  is  named  therein  as  a  director  or  a  proposed  director  of 
the  company  or  by  his  agent  authorized  in  writing,  and  the  obvious 
design  of  this  requirement  is  to  impose  on  the  signatories  a  statutory 
duty  of  disclosure  for  the  benefit  of  the  persons  who  may  deal  with 
the  company,  and  this  statutory  duty  includes  the  duty  (see  sect.  281) 
to  see  that  the  statements  contained  in  the  statement  in  lieu  of  pro- 
spectus are  true  and  complete,  in  accordance  with  the  statutory  form. 
If  this  statutory  duty  is  not  performed,  it  follows,  on  the  principles 
above  referred  to  (pp.  175  et  seq.),  that  those  persons  who  show  that 
they  have  been  prejudiced  by  the  breach  of  duty  have  a  right  of  action 
against  those  who  are  responsible  for  the  breach.  See  the  cases  cited 
above,  pp.  175  et  seq.  The  liability  thus  incurred  is  even  more 
onerous  than  the  liabiKty  of  those  who  issue  a  prospectus;  for  in  the 
case  of  a  prospectus  the  persons  making  incorrect  statements  are,  by 
paragraph  (6;  of  sect.  81  of  the  Act,  relieved  from  liability  if  they 
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lan  prove  that  they  have  contravened  the  section  in  ignorance  or 
mistake,  but  no  such  defence  is  available  to  an  action  under  sect.  82 
of  the  Act,  for,  prima  facie,  ignorance  or  mistake  is  no  answer  to  a 
claim  for  damages  for  breach  of  a  statutory  duty.  Couch  v.  Steel, 
3  E.  &  B.  402;  Groves  v.  Wimhorne,  (1898)  2  Q.  B.  402.  Accord- 
ingly the  signatories  of  a  statement  in  lieu  of  prospectus  seem  to 
occupy  a  more  perilous  position  than  the  authors  of  a  prospectus, 
and  it  behoves  them  therefore  to  make  sure  that  the  statement  is 
correct  and  complete. 


Tnr.  CoMP.\NiES  (Consolidation)  Act,  1908. 
The  ,  Limited. 

Statcrnrnt  in  lieu  of  Prospectus,  filed  by ,  pursuant  to  sect.  82  of  the 

above  Act.     Presented   for  filing  by  . 


The  nominal  share  capital  of  the  company 
Divided  into    ------ 


Names,    descriptions,    and    addresses 
directors  or  proposed  directors. 


of 


Minimum  suhscription  (if  any)  fixed  by 
the  memorandum  or  articles  of  associa- 
tion on  wbich  the  company  may  pro- 
ceed to  allotment. 

Number  and  amount  of  shares  and  deben- 
tures agreed  to  be  issued  as  fully  or 
partly  paid-up  otherwise  than  in  cash. 

The  consideration  for  the  intended  issue 
of  those  shares  and  debentures. 

Names  and  addresses  of  (a)  vendors  of 
property  purchased  or  acquired,  or  pro- 
posed to  be  {li)  purchased  or  acquired 
by  the  company. 

Amount  (in  ca.sh,  shares,  or  debentures) 
payable  to  each  separate  vendor. 

Amount  'if  any)  paid  or  payable  (in  cash 
or  shares  or  debentures;  for  any  such 
property,  specifying  amount  (if  any) 
paid  or  payable  for  goodwill. 


Amount  (if  any)  paid  or  payable  as  com- 
mission for  subscribing  or  agreeing  to 
subscribe  or  procuring  or  agreeing  to 
procure  subscriptions  for  any  shares  or 
debentures  in  the  company,  or 


£ . 

Shares  of  £- 


each. 


1 .  shares  of  £ ,  fully  paid. 

2.  shares  upon  which   £ per 

share  credited  as  paid. 

3.  debenture £ . 

4.  Considenition. 


Total  purchase  price  £- 
Ciu-h  .  .  £- 
Shares  .  .  £- 
Debentures     .     £- 


Goodwill 


Amount  paid. 
,,        payable. 


(or)  For  definition  of  vendor,  see  sect.  81   (2j  of  the  Companies  (Consolida- 
tion) Act,  1908;  and  pp.  173,  174. 

(6)  See  sect.  81  (3)  of  the  Companies  (Consolidation)  Act,  1908. 
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Rate  of  the  commission 


-     Rate  per  cent. 


Estimated  amount  of  preliminary  expenses 

Amount  paid  or  intended  to  be  paid  to 

any  promoter. 
Consideration  for  the  payment. 

Dates  of,  and  parties  to,  every  material 
contract  (other  than  contracts  entered 
into  in  the  ordinary  course  of  the  busi- 
ness intended  to  be  carried  on  by  the 
company  or  entered  into  more  than  two 
years  before  the  filing  of  this  state- 
ment) . 

Time  and  place  at  which  the  contracts  or 
copies  thereof  may  be  inspected. 

Names  and  addresses  of  the  auditors  of 
the  company  (if  any). 

Full  particulars  of  the  nature  and  extent 
of  the  interest  of  every  dire<!tor  in  the 
promotion  of  or  in  the  property  pro- 
posed to  be  acquired  by  the  company, 
or,  where  the  interest  of  such  a  director 
consists  in  being  a  partner  in  a  firm, 
the  nature  and  extent  of  the  interest  of 
the  firm,  with  a  statement  of  all  sums 
paid  or  agreed  to  be  paid  to  him  or  to 
the  firm  in  cash  or  shares,  or  otherwi.se, 
by  any  person  either  to  induce  him  to 
become,  or  to  qualify  him  as,  a  director, 
or  otherwise  for  services  rendered  by 
him  or  by  the  firm  in  connection  with 
the  promotion  or  formation  of  the  com- 
pany. 

Whether  the  articles  contain  any  provi- 
sions precluding  holders  of  shares  or 
debentures  receiving  and  inspecting 
balance-sheets  or  reports  of  the  auditors 
or  other  reports. 


Name  of  promoter. 

Amount  £ . 

Consideration  :  — 


Nature  of  the  provisions. 


(Signatures  of  the  persons  above-named  as  directors 
or  proposed  directors,  or  of  their  agents  authorised 
in  writing.) 


EXTRACTS   FROM   TJIE  RULES  OF  THE  STOCK  EXCHANGE 

(LONDON). 

January,  1912. 

Special  Settlements  and  Official  Quotations. 

149.  The  secretary  of  the  share  and  loan  department  shall  give  three  days"  Special 
public  notice  of  any  application  for  a  special  settling  day  in  the  scrip  or  bonds--   'fettling  day. 
of  a  new  loan  previously  to  its  being  submitted  to  the  committee,  who  will   Loans, 
appoint  a  special  settling  day  provided  that  sufficient  scrip  or  bonds  are  ready 
for  delivery  and  are  in  reasonable  amounts  {vide  Appendix  35). 

150.— (1)  The  secretary  of  the  share  and  loan  department  shall  give  three  Special 
days'  public  notice  of  any  application  for  a  special  settling  day  in  the  shares  or  settlmg  day. 
other  securities  of  a  new  company  previously  to  such  application  being  sub- 
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mitted  to  the  committee,  who  will  appoint  a.  special  settling  day  provided  that 
sufficient  certificates  or  scrip  are  ready  for  delivery. 

(2)  The  committee  will  not  fix  a  special  settling  day  for  bargains  in  shares 
or  securities  issued  to  the  vendors,  credited  as  fully  or  partly  paid,  until  six 
months  after  the  date  fixed  for  the  8])ec-ial  settlement  in  the  shares  or  securities 
of  the  same  class  subscribed  for  by  the  public,  but  this  does  not  necessarily  apply 
to  reorganisations  or  amalgamations  of  existing  companies,  or  to  cases  where 
no  public  shares  are  issued  or  to  cases  where  the  vendors  take  the  whole  of  the 
shares  issued  for  cash  (vide  Appendix  35). 

151. — (1)  The  committee  may  order  the  quotation  in  the  official  list  of  any 
security  of  sufficient  magnitude  and  importance. 

(2)  Applications  for  quotation  must  be  made  to  the  secretary  of  the  share 
and  loan  department,  and  must  comply  with  such  conditions  and  requirements 
as  may  be  ordered  from  time  to  time  by  the  committee  {vide  Appendix  36). 

(3)  Three  days'  public  notice  must  be  given  of  every  application. 

(4)  A  broker,  a  member  of  the  Stock  Exchange,  must  be  authorised  to  give 
the  committee  full  information  as  to  the  security,  and  to  furnish  them  with  all 
the  particulars  they  may  require. 

152.  Securities  issued  to  vendors  credited  as  fully  or  partly  paid  shall  not  be 
quoted  until  six  months  after  the  date  fixed  for  the  special  settlement  of  the 
securities  of  the  same  class  subscribed  for  by  the  public  nor  unless  a  quotation 
for  the  latter  is  also  granted. 

35.  Special  Seltlements. 

The  following  documents  and  particulars  should  be  sent  to  the  secretary  of 
the  Share  and  Loan  Department  when  application  is  made  for  a  special 
settlement: — 

(Rufes  149  rrnd  150.) 

A.  Scrip  or  Bonds  of  New  Loans. 

A  specimen  of  the  scrip  or  bond. 

A  copy  of  tiie  prospectus,  circular  or  advertisement  relating  to  the  issue. 

A  statutory  declaration,  stating — 

1.  The  amount  allotted 

(a)  to  the  public. 

(b)  to  others. 

2.  The  distinctive  numbers  and  denomination  of  each  class  of  scrip  or  bond. 

3.  The  amount  paid  up  thereon. 

4.  That  the  scrip  or  bonds  are  ready  to  be  delivered. 


B.  Shares  of  New  Companies. 

The  certificate  of  incorporation. 

A  specimen  of  the  share  certificate. 

A  copy  of  the  prospectus,  the  statement  in  lieu  of  prospectus  as  filed  with 
the  Registrar  of  Companies,  circular  or  advertisement  relating  to  the  issue. 

A  specimen  call  letter. 

Certified  printed  copies  of  contracts  relating  to  the  issue  of  shares  credited 
as  fully  or  partly  paid. 

A  letter  from  the  secretary  of  the  company  stating — 

1.  That  the  share  certificates  are  ready  to  be  issued. 

2.  The  distinctive  numbers  of  the  shares  allotted 

(a)  to  the  public. 

(b)  to  the  vendors. 
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3.  The  particulars  of  the  company's  capital. 

4.  The   nominal   amount  of  each  share,  and   the  amount  i^aid   in  cash   or 

credited  as  paid  on  each  share. 

5.  In  cases  wliere  the  whole  of  the  capital  has  not  been  issued  at  the  time 

the  application  is  made,  whether  the  unissued  shares  are  vendors' 
shares  or  are  held  in  reserve  for  future  issue. 

C.  Stock  or  Debenture  Stock  of  Xew  Companies. 

A  specimen  of  the  scrip  or  stock  certificate. 

A  copy  of  the  prospectus,  the  statement  in  lieu  of  prospectus  as  filed  witli  the 
Registrar  of  Companies,  circular  or  advertisement  relating  to  the  issue. 
A  letter  from  the  secretary  of  the  company  stating — 

1.  The  amount  allotted 

(a)  to  the  public. 

(b)  to  others. 

2.  The  amount  paid  in  cash  per  100/.  stock. 

3.  That  the  scrip  or  stock  is  ready  to  be  issued. 

36.   Official  Quotations. 
A.  Conditions  precedent  to  an  Application  for  Official  Quotation. 

1.  That  the  prospectus — 

Shall  have  been  publicly  advertised ; 

Agrees  substantially  with  the  Act  of  Parliament  or  articles  of  association; 

Provides  for  the  issue  of  not  less  than  one  half  of  the  authorised  capital 

and  for  the  payment  of  10  per  cent,  upon  the  amount  subscribed; 
If    offering    debentures    or    debenture    stock    states    fully    the    terms    of 

redemption ; 
In  cases  wliere  a  company  has  sold  an  issue  of  debentures  or  debenture 

stock  which  is  subsequently  offered  for  public  subscription  either  by 

the  company  or  any  subsequent  purchaser,  states  the  authority  for  the 

issue  and  all  conditions  of  sale. 

2.  That  two  thirds  of  the  amount  proposed  to  be  issued  of  any  class  of  shares 
or  securities,  whether  such  issue  be  the  whole  or  a  part  of  the  authorised 
amount,  shall  have  been  applied  for  by  and  unconditionally  allotted  to  the 
public,  shares  or  securities  granted  in  lieu  of  money  payments  not  being  con- 
sidered to  form  part  of  such  public  allotment. 

3.  That  the  articles  of  association  and  the  trust  deed  where  such  is  required 
contain  the  provisions  specified  hereafter. 

4.  That  the  certificate  or  bond  is  in  the  form  approved. 

li.  Articles  of  Association. 

Articles  of  association  should  contain  the  following  provisions:  — 

1.  That  none  of  the  funds  of  the  company  shall  be  employed  in  the  pur- 

chase of  or  in  loans  upon  the  security  of  its  own  shares; 

2.  That  directors  must  hold  a  share  qualification; 

3.  That  the  borrowing  powers  of  the  board  are  limited; 

4.  That  the  non-forfeiture  of  dividends  is  secured; 

5.  That  the  common  form  of  transfer  shall  be  used; 

6.  That  all  share  and  stock  certificates  shall  be  issued  under  the  common 

seal  of  the  company,  and  shall  bear  the  signatures  of  one  or  more 
directors  and  the  secretary. 
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7.  That  fully-paid  shares  shall  be  free  from  all  lion; 

8.  That  the  interest  of  a  dirictor  in  any  contract  shall  be  disclosed  beforo 

execution,  and  that  such  director  shall  not  vote  in  respect  thereof. 

9.  That  the  directors  shall  have  power  at  any  time  and  from  time  to  tim«- 

to  appoint  any  other  ijualified  person  as  a  director  either  to  fill  a 
casual  vacancy,  or  as  an  addition  to  the  board,  but  so  that  the  total 
number  of  directors  shall  not  at  any  time  exceed  the  maximum 
number  fixed;  but  that  any  director  so  appointed  shall  hold  office 
only  until  the  next  following'  ordinary  general  meeting  of  the  com- 
pany, and  shall  then  be  eligible  for  ro-clection; 

10.  That  a  printed  copy  of  the  report,  accompanied  by  the  balance-sheet 

and  statement  of  accounts,  shall,  at  least  seven  days  previous  to  the 
general  meeting,  be  delivered  or  sent  by  post  to  the  registered  address 
of  every  member,  and  that  two  copies  of  each  of  these  document}, 
shall  at  the  same  time  be  forwarded  to  the  secretary  of  the  Share 
and  Loan  Department,  The  Stock  Exchange,  London : 

11.  That  the  charge  for  a  new  share  certificate,  issued  to  replace  one  that 

has  been  worn  out,  lost,  or  destroyed,  shall  not  exceed  one  shilling. 

C.  Trust  Deeds. 

Trust  deeds  should  contain  the  following  provisions:  — 

1.  Where  provision  is  made  that  the  security  shall  be  repayable  at  a  premium, 

either  at  a  fixe«l  date  or  at  any  time  upon  notice  having  been  given, 
the  trust  deed  must  further  provide  that  should  the  company  go  into 
voluntary  licjuidation  for  the  purpose  of  amalgamation  or  reconstruc- 
tion the  security  shall  not  be  rcpayal)le  at  a  lower  price. 

2.  The  following  clause  should  be  inserted  in  all  deeds:  — 

"  The  statutory  power  of  appointing  new  trustees  hereof  shall  be 
vested  in  the  company,  but  a  trustee  so  appointed  must,  in  the  first 
place,  be  approved  of  by  a  resolution  of  the  debenture  (or  debenture 
stock)   holders  passed  in  the  manner  specified  in  the  schedule 

hereto.  A  corporation  or  company  may  be  appointed  a  trustee  of  these 
presents." 

3.  In  the  clause  regulating  the  convening  of  meetings  of  the  debenture  (or 

debenture  stock)  holders  the  following  words  should  be  inserted:  — 
"  And  the  trustee  or  trustees  shall  do  so  upon  a  requisition  in  writing 
signed  by  holders  of  at  least  one-t«nth  of  the  nominal  amount  of 
debentures  (or  debenture  stock)  for  the  time  being  outstanding." 

4.  The  clause  defining  an  "  extraordinary  resolution  "  must  provide  that  "  the 

expression  '  extraordinarj'  resolution  '  means  a  resolution  passed  at  a 
meeting  of  the  debenture  (or  debenture  stock)  holders  duly  convened 
and  held  at  which  a  clear  majority  in  value  of  the  whole  of  the  deben- 
ture (or  debenture  stock)  holders  is  present  in  person  or  by  proxy  and 
carried  by  a  majority  consisting  of  not  less  than  three-fourths  of  the 
persons  voting  thereat  upon  a  show  of  hands,  and  if  a  poll  is  demanded, 
then  by  a  majority  consisting  of  not  less  than  three-fourths  in  value 
of  the  votes  given  on  such  poll.'" 

6.  Should  debentures  or  debenture  stock  be  entitled  ''  first  mortgage,"  pro- 
vision must  be  made  for  the  creation  of  a  specific  first  mortgage  in 
favour  of  the  debenture  or  debenture  stock  holders. 
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IJ.  Share  and  Stock  Certificates. 

All  certificates  should  state  ou  their  face  the  authority  under  which  the  com- 
pany is  constituted  and  the  amount  of  the  authorised  capital  of  the  company. 

All  certificates  .should  bear  a  footnote  to  the  effect  that  no  transfer  of  any 
portion  of  the  holding  can  be  registered  without  the  production  of  the 
certificate. 

Where  the  capital  of  a  company  consists  of  more  tlian  one  class  of  shares  of 
the  same  denomination,  the  distinctive  numbers  of  the  shares  of  each  class  must 
be  printed  on  the  face  of  the  share  certificates. 

All  preference  share  certificates  should  bear  on  their  face  a  statement  of  the 
company's  capital  and  the  conditions  both  as  to  capital  and  dividends  under 
which  the  shares  are  issued. 

Debentures  and  debenture  stock  certificates  should,  in  addition  to  legal  re- 
quirements, state  on  their  face  the  authority  under  which  the  company  is  con- 
stituted, the  nominal  capital  of  the  company,  the  dates  when  the  interest  on 
tho  debentures  or  debenture  stock  is  payable,  and  the  authority  under  which 
the  issue  is  made  («.<■.,  articles  of  association  and  resolutions):  and  on  their 
back  the  conditions  of  issue,  redemption  and  transfer. 

E.  Bonds. 

Bonds  must  specify  the  amount  and  conditions  of  the  loan,  the  powers  under 
which  it  has  been  contracted,  and  the  numbers  and  denominations  of  the  bonds 
Issued,  and  in  the  case  of  a  loan  issued  eitlier  wholly  or  partly  in  London,  those 
issued  in  London  must  bear  the  autographic  signature  of  the  London  agents  or 
contractors. 


K.  New  Companies. 

Before  the  application  form  can  be  issued  for  signature  there  must  be 
supplied:  — 

A  copy  of  the  prospectus. 

Two  copies  of  the  articles  of  association. 

In  the  case  of  debentures  or  debenture  stock  the  trust  deed  Iwhere  possible 
btfore  exccutiou'\. 

(X.  After  the  application   form  lias  been  signed  there  must  also  be  supplied  in 
the  case  of: 

Shares. 

The  certificate  of  incorporation,  and  the  certificate  that  the  company  is 
entitled  to  commence  business. 

Two  certified  copies  of  the  prospectus,  endorsed   with  the  date   when  first 

lulvertised.  .     . 

Two  certified  copies  of  the  memorandum  and  articles  of  association. 

The  original  letters  of  application. 

The  allotment  book  containing  a  list  of  applicants,  the  number  appned  for  by 
each,  and  the  result  of  each  application,  with  a  summary  signed  by  the  chair- 
man and  secretary. 

Should  the  allotment  have  taken  place  at  an  interval  of  six  months  or  more 
before  the  date  of  the  application,  a  certified  list  of  present  shareholders  will 

also  be  rcniuired. 

A  copy  of  the  letter  of  allotment,  and  the  date  when  posted. 
A  specimen  of  the  share  certificate. 
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The  bankers'  pass  book,  accompanied  by  a  cortifiiati-  mi  a  ^jiocial  form  from 
tho  company's  bankers,  stating  the  amount  of  deposits  received  by  them,  and 
the  number  of  shares  on  which  ^uch  deposits  (».<?.,  application  money  only, 
being  &  per  share)  were  paid. 

Authenticated  copies  of  all  concessions  and  similar  documents  with  notarially 
certified  printed  translations  and  certiHcd  printed  copies  of  all  contracts  and 
agreements. 

A  statutory  declaration  liy  the  chairman  and  secretary  stating  the  following 
particulars:  — 

1.  That  the  prospectus  complies  with  the  provisions  of  the  Companies  (Con- 

solidation) Act,  1908. 

2.  That  all  documents  required  by  tho  Companies  (Consolidation;  Act,  1908, 

have  been  duly  filed  with  the  Kegistrar  of  Companies  and   the  dates 
of  filing. 

3.  The  number  of  shares  applied  for  by  the  public. 

4.  The  number  of  shares  allotted  unconditionally  to  the  public  (Xos. 

to  ),  and  the  amount  per  share  paid  thereon  in  cash. 

5.  The  number  of  shares  allotted  for  a  consideration  otiicr  than  cash  (being 

Nos.  to  ). 

6.  The  amount  of  deposits  paid  and  tiiat  such  deposits  are  al)solurely  free 

from  any  lien. 

7.  That  tho  share  certificates  are  ready  for  delivery,  that  the  purcliase  of  the 

properties  has  been  completed  and  the  purchase-money  paid  and  that 
no  impediment  exists  to  the  settlement  of  the  account. 

8.  The   total   number   of   the   allottees,   and   the   largest    number   of   shares 

(a)  applied  for  by,  and  (b)  allotted  to,  any  one  applicant. 


H.  After  the  application  form  has  been  signed  tiiere  must  be  supplied  in  the 
case  of: — 

Debeiifu/ex  find  Debenture  Stock. 

The  certificate  of  incorporation  or  Act  of  Parliament  and  the  certificate  that 
the  companj'  is  entitled  to  commence  business. 

A  certified  printed  copy  of  the  mortgage  deed  or  otiier  similar  document,  and 
the  official  certificate  of  the  registration  of  the  mortgage  or  charge. 

Certified  copies  of  the  articles  of  association,  resolutions  or  other  authority 
for  the  present  issue. 

Two  certified  copies  of  the  prospectus. 

The  original  letters  of  application. 

The  allotment  book  containing  a  list  of  applicants,  the  amount  applied  for  by 
€ach,  and  the  result  of  each  application,  with  a  summary  of  the  whole,  signed 
by  the  chairman  and  secretary. 

Should  the  allotment  have  taken  place  at  an  interval  of  six  months  or  more 
before  the  date  of  the  application,  a  certified  list  of  the  present  stockholders 
will  also  be  required. 

A  copy  of  the  allotment  letter  and  the  date  when  posted. 

A  specimen  of  the  debenture  or  debenture  stock  certificate  and  of  the  scrip, 
where  scrip  is  issued;  certificates  of  debenture  stock  allotted  to  vendors  in  lieu 
of  money  payments  being  enfaced  '"'  issued  to  vendors." 

A  copy  of  the  last  published  report  and  accounts. 

The  bankers'  pass  book,  accompanied  by  a  certificate  on  a  special  form  from 
the  company's  bankers  stating  the  amount  of  deposits  received  by  them  and  the 
amount  of  debentures  or  debenture  stock  on  which  such  deposits  {i.e.,  applica- 
tion money  only,  being  d£         per  debenture)  were  paid. 


FORMS.  271 

A  statutory  declaration  by  the  chairman  and  secretary  stating: — 

1.  That   the   prospectus   complies   with   the   provisions   of   the   Companies 

(Consolidation)  Act,  1908,  and  that  all  documents  required  by  that 
Act  have  been  duly  filed  with  the  JJej^istrar  of  Companies  and  the 
dates  of  filing. 

2.  The  amount  of  stock  applied  for  by  the  public. 

3.  The  amount  unconditionally  allotted  to  the  public  (Nos.  to         ). 

4.  The  amount,  viz.:  £         per  cent,  paid  thereon  in  cash. 

5.  The  amount  allotted  for  a  consideration  other  than  cash  (Nos. 

to  ). 

6.  The  total  amount  of  deposits  and  that  such  deposits  are  absolutely  free 

from  any  lien. 

7.  That  the  debentures  or  debenture  .stock  certificates  are  ready  for  delivery, 

and  that  there  is  no  impediment  to  the  settlement  of  the  account. 

8.  That  a  trust  deed  has  been  executed  and  completed  if  such  be  the  case. 

9.  The  effect  of  such   trust  deed   and   the   nature  of  the  charge  created 

thereby  in  favour  of  the  debenture  holders. 

10.  The  total  number  of  allottees. 

11.  The  largest  number  of  debentures  or  debenture  stock   (a)  applied  for 

by  and  (b)  allotted  to  any  one  applicant. 

A  statutory  declaration  by  the  chairman  and  secretary,  stating:  — 

1.  The  total  amount  of  the  authorized  capital  of  the  company,  and  how 

con.stituted. 

2.  The  number  of  shares  allotted  unconditionally  to  the  public  (Nos. 

to         ),  and  the  amount  paid  on  each  share  in  cash. 

3.  The   number  of   shares   taken    by   concessionaires,   owners   of   property, 

contractors,  or  other   parties   not   included   in   the   public  allotment 
(being  Nos.  to  ). 

•1.  That  the  share  certificates  have  been  delivered;  that  the  purchase  of  the 
properties  has  Ijcen  completed  and  the  purchase-money  paid. 

I.  Scrip. 

In  addition  to  tlie  requirements  niadr  in  the  ca.se  of  definitive  stock  or  bonds, 
a  specimen  of  the  scrip  certificate  must  be  supplied. 

K.  After  the  application  form  has  been  signed,  there  must  be  supplied  in  the 
case  of — 

Further  Issues. 

A  King's  printers'  copy  of  the  Act  of  Parliament  authorising,  the  resolutions, 
A;c.  creating,  and  the  circular  or  prospectus  offering,  the  new  issue. 

If  shares  have  been  issued  credited  as  fully  or  partly  paid,  certified  printed 
copies  of  the  contracts  relating  thereto. 

A  copy  of  the  allotment  letter. 

A  copy  of  the  last  report  and  accounts. 

A  specimen  of  the  share  certificate. 

The  allotment  book,  unless  the  allotment  is  i>ro  rata. 

A  statutory  declaration  by  tiic  secretary  stating — 

1.  That   the  prospectus   or   circular   complies   with    the   provisions   of   the 

Companies  (Consolidation)  Act,  1908; 

2.  That   all  documents   required   by   the   Companies    (Consolidation;    Act, 

1908,  have  been  duly  filed  with  the  Registrar  of  Companies,  and  the 
dates  of  filing:. 
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3.  That  the  shares  (Nos.  to  )  have  been  applied  for  by  uud  un- 

conditionally allotted  to  the  shareholders  or  the  ^jublic,  or  sold  upon 
the  market  as  the  case  may  be; 

4.  The  amount  per  share  paid  in  cash; 

5.  The  total  number  of  allottees  and  the  largest  number  of  shares  applied 

for  by  and  allotted  to  any  one  applicant. 

6.  That  certificates  are  ready  to  be  issued,  and  that  there  is  no  impediment 

to  the  settlement  of  the  account.  It  must  also  be  stated  whether  or 
not  the  shares  are  in  all  respects  identical  with  those  already  quoted 
in  the  official  list. 

The  statement  that  shares  are  in  all  respects  identical  means  that — 

They  are  of  the  same  nominal  value,  and  that  the  same  amount  per  sliare  has 
been  called  up. 

They  carry  the  same  rights  as  to  unrestricted  transfer,  attendance  and  voting 
at  meetings  and  in  all  other  respects. 

They  are  entitled  to  dividend  at  the  same  rate  and  for  the  same  period,  so 
that  at  the  next  ensuing  distribution  the  dividend  payable  on  each  share  will 
amount  to  exactly  the  same  sum. 

The  statement  that  stock  is  in  all  respects  identical  means  that — 

All  the  stock  is  entitled  to  the  same  rights  as  to  unrestricted  transfer  and  in 
all  other  respects. 

All  the  stock  is  entitled  to  dividend  at  the  same  rate  and  for  the  same  period, 
so  that  at  the  next  ensuing  distribution  the  dividend  payable  on  each  100/.  of 
the  stock  will  amount  to  exactly  the  same  sum. 


L.   After  the  application   form  has  been  signed  there  must  be  supplied  in  the 
case  of: — 

Vendor's  Shares. 

A  certified  list  of  the  present  holders  of  the  vendor's  shares. 

A  certified  copy  of  the  last  published  report  and  accounts  of  the  company. 

A  specimen  of  the  share  certificate. 

A  statutory  declaration  by  the  secretary  stating:  — 

1.  That  the  vendor's  shares  (Nos.  to  )  have  all  been  issued  and 

certificates  delivered. 

2.  That  the  shares  are  in  all  respects  identical  with  those  already  quoted 

in  the  official  list. 


il.  After  the  application  form  has  been  signed  there  must  be  supplied  in  the 
case  of:  — 

Old  Companies. 

The  certificate  of  incorporation  or  Act  of  Parliament  and  the  certificate  that 
tiie  company  is  entitled  to  commence  business. 

Authenticated  copies  of  all  concessions  and  similar  documents  with  notarially 
certified  printed  translations. 

Certified  copies  of  all  prospectuses,  original  or  otherwise,  endorsed  with  the 
date  when  first  advertised. 

Two  certified  copies  of  the  memorandum  and  articles  of  association. 

A  specimen  of  the  share  certificate  and  of  the  allotment  letter. 

A  certified  copy  of  present  register  of  shareholders. 

Certified  printed  copies  of  contracts,  agreements,  ifec,  together  with  copies 
of  all  contracts  relating  to  the  issue  of  shares  credited  as  fully  or  partly  paid. 

A  certified  copy  of  the  company's  last  published  report  and  accounts. 
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A  short  history  of  the  company,  setting  forth  its  origin,  progress,  dividends, 
kc,  the  number  of  transfers  registered  during  the  last  twelve  months  and  the 
number  of  shares  represented  by  such  transfers. 

Statutory  declaration  by  the  chairman  and  secretary  stating  the  following 
particulars:  — 

1.  That  the  prospectus  complied  with  the  provisions  of  the  Companies  (Con- 

.    solidation)  Act,  1908. 

2.  That  all  documents  required  by  the  Companies  (Consolidation)  Act,  1908, 

have  been  duly  filed  with  the  Registrar  of  Companies  and  the  dates 
of  filing. 

3.  The  number  of  shares  applied  for  by  the  public. 

4.  The  number  of  shares  allotted  unconditionally  to  the  public  (Nos.  to 

)   and  the  amount  per  share  paid  thereon  in  cash. 

5.  Tlie  number  of  shares  allotted  for  a  consideration  other  than  cash  (being 

Nos.  to  ). 

6.  That  the  share  certificates  have  been  delivered;  that  the  purchase  of  the 

properties  has  been  completed  and  the  purchase-money  paid. 

N.  After  the  application  form  has  been  signed  there  must  be  supplied  in  the 

case  of: — 

Colonial  and  Foteif/n  Companies. 

The    certificate    of    incorporation    or    Act    of     Parliament    or    other    similai' 

document. 

Two  copies  of  the  statutes  or  articles  of  association  or  notarial  translations 

of  the  same. 

A  certified  list  of  present  shareholders. 

A  specimen  of  the  share  certificate. 

Copies  of  all  agreements,  concessions,  deeds,  kc,  or  notarially  certified  printed 
translations  of  tlie  same. 

A  certified  copy  of  last  published  report  and  accounts  or  translation  of  the 
same. 

Official  evidence  of  quotiition  in  the  country  to  whidi  they  belong  or  where 
tlie  issue  has  been  made. 

A  short  history  of  the  establishment  and  progress  of  the  company  from  its 
incorporation  to  the  present  time,  including  particulars  as  to  the  issue  of  the 
capital. 

A  declaration  stating: — - 

1 .  The  number  of  shares  allotted ; 

2.  The  amount  per  share  paid  in  cash; 

3.  That  the  shares  are  ready  for  delivery,  and  that  no  impediment  exists 

to  the  settlement  of  the  account. 

O.  After  the  application   form  has  been  signed  there  must  be  supplied  in  the 
case  of: — 

Reconstructed  Companies. 

The  certificate  of  incori)oration  and  the  certificate  that  the  company  is  entitled 
to  commence  business. 

A  statement  of  the  plan  of  reconstruction  together  with  certified  copies  of  all 
resolutions  passed  and  circulars  issued  in  connection  with  the  reconstruction. 

The  allotment  book  witli  a  summary  signed  by  the  chairman  and  secretary. 

The  allotment  letter  and  the  date  when  posted. 

A  specimen  of  the  share  certificate. 

Two  certified  copies  of  the  memorandum  and  articles  of  association. 
P.  -^ 
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Certified  printed  copies  of  all  contracts,  agreements,  &c. 

Copies  of  all  contracts  relating  to  the  issue  of  fully  or  partly  paid  shares. 

A  statutory  declaration  by  the  chairman  and  secretary  stating:  — 

1.  That   all  documents   required   by   the  Companies    (Consolidation)    Act, 

1908,  have  been  duly  filed  with  the  Registrar  of  Companies,  and 
dates  of  filing. 

2.  The  authorized  capital  of  the  company. 

3.  Tlie  number  of  shares  to  which  shareholders  in  the  old  company  were 

entitled  ;  the  number  and  distinctive  numbers  of  shares  uncondi- 
tionally allotted  to  such  shareholders,  and  the  amount  per  share 
(a)  paid  thereon  in  cash,  and  (b)  credited  as  paid  up. 

4.  The    number    and    distinctive    numbers   of    shares    applied    for    by    and 

allotted  unconditionally  to  the  public,  and  the  amount  per  share 
(a)  credited  as  paid  up,  and  (b)  paid  thereon  in  cash. 

5.  That  the  share  certificates  have  been,  or  are  ready  to  be  delivered,  and 

that  there  is  no  impediment  to  the  settlement  of  the  account. 

P.  After  the  application  form  has  been  signed  the  following  documents  must 
be  supplied  in  the  case  of:  — 

Lnans. 

Details  of  the  creation  of  the  loan  and  the  authority  under  which  it  is  issued, 
including  authenticated  copies  of  concessions,  &;c.  with  notarially  certified  trans- 
lations. 

The  authority  to  the  agents  or  contractors  to  receive  subscriptions. 

A  certified  copy  of  the  prospectus. 

Evidence  that  all  bonds  issued  and  payable  abroad  bear  the  signature  of 
some  properly  authorised  person. 

A  specimen  bond,  together  with  a  bond  duly  executed  or  scrip  certificate  if 
issued. 

Statutory  declaration  by  the  agents  stating:  — 

1.  The  amount  allotted  unconditionally  to  the  public. 

2.  That  the  required  amount,  viz.,  £.  per  cent.,  has  been  paid  thereon 

in  cash. 

3.  That  the  bonds  are  ready  for  delivery,  and  that  there  is  no  impediment 

to  the  settlement  of  the  account. 

4.  The  numbers  and  denominations  of  those  bonds  which  bear  the  auto- 

graphic signature  of  the  London  agents  or  contractors. 

Q.  After  the  application  form  has  been  signed,  the  following  documents  must 
be  supplied  in  the  case  of:  — 

Bondx  quoted  abroad. 

Official  evidence  of  quotation  in  the  country  to  which  they  belong,  or  where 
the  issue  has  been  made. 

Notarially  certified  printed  translations  of  all  prospectuses  and  of  the  laws 
creating  and  authorising  the  loan. 

A  specimen  bond,  together  with  a  bond  duly  executed. 

An  official  certificate  setting  forth:— 

1.  The  authorized  and  issued  amounts  of  the  loan  and  the  terms  of  issue. 

2.  The  distinctive  numbers  and  denominations  of  the  bonds. 

?..  Evidence  that  all  bonds  bear  the  signature  of  some  properly  authorized 
person. 
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CHAPTER  IV. 

INTRODUCTORY  NOTES. 


Tt  has  for  many  years  past  been  a  common  practice  to  have  shares  or  What  is 
debentures  or  debenture  stock  underwritten  before  offering  the  same  "°y  "o-v 
for  public  subscription. 

To  "underwrite,"  as  the  expression  is  used  in  company  matters,  is 
a  well-known  business  term  sig^nifying  the  entering  into  a  contract 
by  which  a  person  (known  as  "  tlie  underwriter"!  agrees  (usually 
for  a  commission)  that  if  the  shares,  debentures,  or  debenture  stock 
about  to  be  offered  for  subscription,  or  some  specified  proportion 
tiiereof,  are  not  within  a  specified  time  taken  up  by  the  public,  or 
by  that  section  of  the  public  to  which  they  are  to  be  offered,  he  will 
himself  take  them  up  and  pay  for  what  the  public  do  not  take  up, 
or  some  specified  proportion  thereof.  Licensed  Victuallers'  Assoc, 
42  C.  D.  1;  Lcmdon,  Paris,  &c.  Assoc,  13  T.  L.  R.  569;  Consort 
Deep,  <&c  Co.,  (1897)  1  Ch.  (C.  A.)  .575.  Sometimes  the  contract  hinds'^ 
the  underwriter  either  to  take  up  the  shares,  &c.  or  to  find  responsible 


persons  to  do  so;  it  is  none  the  less,  incither  ca.sc.  called  fin  under 
wrrEing~^contract.  Occas^onalT^lIiuicZ^erson,  or  firm,  or  company^__ 
omder writes  the  whole  issue^but  it  is  more  commdnTor  the  under- 
writing to  be  done  by  a  number  of  persons,  each  of  whom  underwrites 
a  specific  amount,  and  stipulates  that  the  public  subscriptions  are  to 
go  in  relief  of  all  the  underwriters'  liability  rateably  in  proportion 
to  the  amounts  underwritten  by  them  respectively.  When  the  under- 
writing is  done  by  one  person,  firm,  or  company,  the  underwriter 
usually  re-insures  b}'  making  sub -under  Avri  ting  contracts  so  as  to  re- 
duce the  risk.  Underwriting  and  sub-underwriting  of  this  kind  is  not 
confined  to  professional  underwriters.  Great  numbers  of  business 
men  and  investors  are,  or  in  the  past  have  been,  content  to  "take 
a  line  "  in  the  underwriting  of  a  promising  issue.  If  the  thing 
"goes,"  they  take  their  commission  and  stand  free.  If  it  does  not 
and  they  are  "  landed,"  the  commission  is  so  much  in  reduction  of  the 
■  cost  price,  and,  at  the  worst,  they  can  "  pool "  what  they  are  landed 
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with,  and    graduall}'    dispose    of    it    to    the    general    public.       See 
Forms  6,  7. 
Advantajres  By  having  a  proposed  issue  underwritten  in  this  way  by  responsible 

persons  before  the  prospectus  is  published,  the  success  of  the  issue  is 
assured,  and  the  company  and  others  interested  are  relieved  from  the 
risk  of  loss  and  inconvenience  likely  to  ensue  if  the  public  should  not 
be  disposed  to  subscribe.     Thus — 

(a)  Suppose  that  a  company  is  registered  to  acquire  a  business,  or 
to  carry  into  effect  a  scheme  which  will  require  the  provision 
of  at  least  50,000^.  cash,  and  accordingly,  tliat  by  the  article.s 
of  association  the  minimum  subscription  on  which  (pursuant 
to  sect.  85  of  the  Act  of  1908)  the  directors  may  go  to  allot- 
ment is  fixed  at  50,000  shares  of  11.  each.  If  the  public  do 
not  come  in  and  take  up  the  amount,  and  the  shares  have 
not  been  underwritten,  the  company  will  be  unable  to  pro- 
ceed to  allotment  or  to  commence  business  unless  it  can  find 
people  ready  and  willing  to  take  up  the  minimum  subscrip- 
tion. This,  after  tlie  failure  of  the  invitation  to  the  public  is 
known,  it  may  be  impossible  to  arrange,  and  in  the  result 
the  preliminary  costs  and  expenses  may  be  thrown  away: 
whereas  if  beforehand  the  minimum  subscription  is  under- 
written, this  danger  is  averted.  Accordingly,  it  is  now  very 
common  to  have  at  least  the  minimum  subscription  under- 
written and  so  secure  the  company  going  to  allotment. 
{h)  Suppose,  however,  the  amount  of  the  minimum  subscription 
fixed  in  the  articles — a  matter  left  to  the  discretion  of  the 
promoters — to  be  so  small  that  the  directors  will  themselves 
be  pi-epurcd  to  subscribe  it  if  the  public  do  not  come  in,  still 
it  may  be  necessary  to  resort  to  underwriting  if  the  scheme 
on  which  the  company  is  started  requires  any  considerable 
cash  subscription, 
(c)  Suppose  A.,  B.,  and  C.  are  converting  their  business  into  a 
company  which  is  to  offer  its  preference  shares  and  deben- 
tures for  public  subscription.  The  business  is  well  known 
and  successful,  but  a  large  portion  of  the  capital  employed 
represents  loans,  deposits,  and  other  capital  left  in  the  con- 
cern by  a  deceased  partner;  and  the  proceeds  of  the  pro- 
posed issue  are  intended  to  clear  off  all  these  liabilities.  In 
ihe  circumstances  it  is  essential,  in  the  interests  of  A.,  B., 
and  C,  that  the  issue  should  be  placed  without  fail;  if  they 
go  to  the  public  without  any  underwriting,  there  will  be  risk 
of  failure  by  reason  of  some  unforeseen  contingency,  e.g., 
the  contemporaneous  announcement  of  some  other  or  more 
attractive  scheme,  the  appearance  of  a  hostile  letter  in  a 
newspaper,  some  great  commercial  failure,  or  some  dis- 
turbance of  the  money  market.  Accordingly  steps  are  taken, 
to  eliminate  the  risk  bv  havina:  the'  issue  underwritten. 
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(d)  A  going-  company  may  desire  to  raise  further  funds  by  the 
issue  of  additional  shares,  or  debentures,  or  debenture  stock. 
To  offer  the  new  capital  without  success  would  involve  risk 
to  the  company,  indeed  failure  to  obtain  a  subscription 
nught  prove  disastrous.  The  company's  advisers  are  of 
opinion  that  in  tlie  state  of  the  market,  or  in  the  special 
circumstances  of  the  case,  the  success  of  the  issue  is  pro- 
blematical. Accordingly,  underwriting  is  almost  a 
necessity . 

( e)  A  financial  or  other  company  has  become  possessed  of  shares, 
stock,  or  securities  issued  by  some  other  concern.  It  desires 
to  dispose  thereof  to  the  public,  and,  in  order  to  ensure  the 
success  of  the  issue  and  avoid  the  serious  detriment  which 
non-success  would  involve,  underwriting  is  resorted  to. 

Sometimes,  as  above  mentioned,  it  is  considered  sufficient  to  have  H°^®^'^^J^f"^ 
only  a  portion  of  a  proposed  issue  underwritten,  e.g.,  in  the  case  of  ^f  iggue. 
a  new  company,  sufficient  to  provide  the  necessary  working  capital, 
and  so  nuuh  cash  as  the  vendor  absolutely  requires;   and  where  a 
going  company  wants  further  funds  it  may  often  be  thought  sufficient 
to  have  only  a  part  of  the  proposed  issue  underwritten. 

Old  Law  as  to  Underwriting  in  force  before  the  Companies  Act, 
1900  i^now  replaced  by  sect.  89  of  the  Companies  (Consoli- 
dation) Act,  1908;,  came  into  operation. 

Prior  to  the  coming  into  operation  of  the  Act  of  1900,  the  under- 
writing of  shares  or  debentures  was  attended  with  serious  difficulties 
in  consequence  of  the  then  existing  law  as  to  the  payment  of  under- 
writing commissions.     The  law  stooil  thus:  — 

^1;  It  was  extremely  doubtful  whether  a  company,  even  if  autho-  ^^"^"^P^Yutho- 
rized  by  its  memorandum  and  articles  of  association,  could  rized^by 
legally  pay  out  of  its  capital  commission  for  underwriting  menwrandum, 

shares  in  its  own  capital.  safely  pay 

oommission 
.   ,      ,        ...  n    out  of  capital, 

These  doubts  arose,  if  not  before,  at  any  rate  with  the  decision  ot  ^^^^^^  ^^^^^ 
Kay,  J.,  in  Faure  Accumulator  Co.,  40  C.  D.  141  (1888),  and  they  bjokeragen 
were  certainlv  not  lessened  by  the  decision  of  the  Court  of  Appeal  m 
Lydney  c£  w)gpool  Co.  v.  Bird,  33  C.  D.  85,  in  which  Lindley,  L.  J., 
in  delivering  the  judgment  of  the  Court,  said,  at  p.  95:  "It  appears 
to  me  wholly  wrong  to  make  a  company  pay  for  the  issue  of  its  own 
shares.  No  part  of  the  capital  could  be  so  applied";  or  by  the 
decision  of  the  House  of  Lords  in  Ooregum  Co.  v.  Roper,  (1892)  A.  C. 
125.  in  which  case  it  was  held  that  to  issue  shares  of  a  company  at 
a  discount  was  ultra  vires,  from  which  it  seemed  to  follow  that  to  pay 
a  commission  to  a  subscriber  for  shares  for  subscribing  was  ultra 
vires      These  doubts  were  emphasized,  too,  by  the  fact  that  some  of 
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Otherwise  ;is 
to  profits  of 
share  pre- 
miums. 

Aud  could  pay 
out  of  capital 
for  placiug 
debentures 
or  other  com- 
panies' shares. 
A  company 
could  give 
underwriters 
right  to  calls 
for  shares. 


Underwriting 
obligation 
could  be 
atached  to 
particular 
class  of  shares. 

Illegal 
indirect 
payment  of 
commission 
out  of  capital. 


the  most  eminent  lawyers  at  the  Chancery  Bar  from  time  to  time 
advised  against  the  legality  of  payments  out  of  capital  for  under- 
writing, although  there  were  dicta  in  the  Court  of  Appeal  in  Licensed 
Victuallers'  Association,  42  C.  D.  1,  to  the  contrary,  and  although 
in  Metropolitan  Coal  Consumers'  Association  v.  Scrimgeour,  (1895) 
2  Q.  B.  604,  payment  of  a  2^  per  cent,  brokerage  commission  to  the 
broker  for  his  services  as  such  was  held  legal.  That  decision  was, 
however,  strictly  confined  to  the  case  of  brokerage  to  a  broker  at  a 
rate  not  exceeding  2\  per  cent. 

(2)  A    company    could    out    of    profits,    including    premiums    on 

shares  carried  to  reserve  and  other  assets  not  being  capital, 
pay  a  commission  for  underwriting  shares  in  its  capital. 

(3)  A  company  could  pay  out  of  capital,  profits  or  other  assets, 

for  underwriting  its  debentures  or  debenture  stock,  or 
for  underwriting  shares  in  or  securities  of  other  companies, 
owned  by  it,  and  which  it  was  entitled  to  dispose  of. 

(4)  A  company  could,  as  consideration  for  underwriting  contracts 

■with  it,  give  to  the  underwriters  the  call  at  par  or  at  a 
premium  of  shares  in  the  company's  capital,  that  is  to  say, 
the  right  to  call  for  the  allotment  thereof  on  the  footing  that 
the  allottee  was  to  pay  or  be  liable  to  pay  the  par  value 
thereof  to  the  company  or  some  higher  price. 

(5)  The  obligation  to  underwrite  shares  could  validly  be  made  a 

condition  attaching  to  the  ownership  of  shares  of  a  parti- 
cular class  in  the  company;  for  example,  the  memorandum 
might  provide  that  each  allottee  of  founders'  shares  should 
be  deemed  to  underwrite  100  ordinary  shares. 

(6)  It  was  not  legal  for  a  company  indirectly  to  pay  out  of  capital 

commission  for  underwriting  shares  in  its  capital,  e.g.,  by 
agreeing  to  purchase  property  at  a  price  which  a  company 
through  its  directors  knew  was  fixed  so  as  to  cover  under- 
writing. 

"  There  is  no  doubt  that,  if  it  cannot  be  done  directly,  it  cannot  be 
done  indirectly,"  said  Lord  Chelmsford  in  James  v.  Eve,  L.  E,.  6 
H.  L.  385,  in  relation  to  an  ultra  vires  application  of  capital;  and  the 
same  principle  was  recognized  in  Mann  v.  Edinburgh  Tramways, 
(1893)  A.  C.  69. 


In  certain 
cases  under- 
writing may 
now  be  paid 
for  out  of 
CMipital. 


Law  and  Practice  since  the  Companies  Act,  1900  (now  amended 
and  replaced  by  sect.  89  of  the  Companies  (Consolidation) 
Act,  1908),  which  came  into  operation  1st  January,  1901. 

The  Act  of  1900  materially  altered  the  law  as  to  the  underwriting 
of  shares,  for  it  expressly  allowed  (sect.  8)  a  company,  in  certain  cases 
and  subject  to  certain  conditions,  to  pay  out  of  its  capital  for  under- 
writing shares  in  its  capital.    "  The  Legislature,''  said  Lord  Davey  in 
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Hilder  v.  Dexter,  (1902)  A.  C.  474,  479,  "was  desirous  of  enablii 
remuneration  to  be  paid  for  services  rendered  in  placing  or  procurir 
subscriptions .  of  the  company's  capital,  and  it  appears  to  have  h 
upon  what  may  be  termed  a  compromise." 

Sect.  8  of  the  Companies  Act,  1900,  was  amended  in  some  impor- 
tant particulars  by  sect.  8  of  the  Companies  Act,  1907,  and  both 
sections,  again,  are  now  replaced  by  sect.  89  of  the  Companies  (Con- 
solidation) Act,  1908,  which  runs  as  follows:  — 

Commissiojis  and  Discounts. 

89. — (1)   It   shall    be   lawful   for   a   company   to   pay   a   commission  to   any   ruwertopay 
person  in  consideration  of  his  subscribing  or  agreeing  to  subscribe,  whether  certain  com- 
absolutely  or  conditionally,  for  any  shares  in  the  company,  or  procuring  or  missions,  and 

■      \  u       w  u  *!,  u     w  A-^-        ^     t  prohibition 

agreeing   to   procure   subscriptions,  whether  absolute  or   conditional,   tor   any  ^^  payment 

shares  in  the  company,  if  the  payment  of  the  commission  is  authorised  by  the  of  all  other 
articles,  and  the  commission  paid  or  agreed  to  be  paid  does   not  exceed  the   commissions, 
amount  or  rate  so  authorised,  and  if  the  amount  or  rate  per  cent,  of  the  com-   oisfounts,  &c. 
mission  paid  or  agreed  to  be  paid  is^ 

(a)  In  the  case  of  shares  offered  to  the  publif  for  subscription,  disclosed  in 

the  prospectus;  or 

(b)  In  the  case  of  shares  not  offered  to  the  public  for  subscription,  disclosed 

in  the  statement  in  lieu  of  prospectus,  or  in  a  statement  in  the  pre- 
scribed form  signed  in  like  manner  as  a  statement  in  lieu  of  prospectus 
and  filed   with   the  registrar  of  companies,  and,  where  a  circular  or 
notice,   not   being   a  prospectus,    inviting   subscription    for   the   shares 
is  issued,  also  disclosed  in  that  circular  or  notice. 
(2)  Save  as  aforesaid,  no  company  shall  apply  any  of  its  shares  or  capital 
mon(!y  either  directly  or  indirectly  in  payment  of  any  commission,  discount,  or 
allowance,  to  any  person  in  consideration  of  his  subscribing  or  agreeing  to  sub- 
scribe, whether  absolutely  or  conditionally,  for  any  shares  of  the  company,  or 
procuring  or  agreeing  to  procure  subscriptions,  whether  absolute  or  conditional, 
for  any  shares  in  the  company,  whether  the  shares  or  money  be  so  applied  by 
being  added  to  the  purchase  money  of  any  property  acquired  by  the  company 
or  to  tiie  contract  price  of  any  work  to  be  executed  for  the  company,  or  the 
money  be  j)aid  out  of  the  nominal  purchase  money  or  contract  price,  or  other- 
wise. 

■  (3)  Nothing  in  this  section  shall  affect  the  power  of  any  company  to  ])ay 
such  brokerage  as  it  has  heretofore  been  lawful  for  a  company  to  pay,  and  a 
vendor  to,  promoter  of,  or  other  person  who  receives  payment  in  money  or 
shares  from,  a  company  shall  have  and  shall  be  deemed  always  to  have  had 
power  to  apply  any  part  of  the  money  or  shares  so  received  in  payment  of  any 
commission,  the  payment  of  which,  if  made  directly  by  the  company,  would 
have  been  legal  under  this  section. 

The  section,  it  will  be  observed,  goes  far  beyond  authorizing  pay-  Gives  un - 

...,,,,  I.     e       limited  scope 

inent  of  an  underwriting  commission,  tor  it  allows  the  payment  or  a  j^j.  jj^g^j^g 

commission  to  any  person  in  consideration  of  his  "subscribing  or  shares  at  dis- 
agreeing to  subscribe,  whether  absolutely  or  conditionally,  for  any  ^^^^ 
shares  in  the  company,  or  procuring  or  agreeing  to  procure  subscrip-  observed. 
tions,   whether  absolute  or  conditional,  for  any  shares  in  the  com- 
])any,"— words  whicli  enable  a  company  in  effect  to  issue  its  shares  at 
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ii  discount  subject  to  the  conditions  imposed  by  sub-sect.  1 .  Ajid 
sub-sect.  3  in  eii'ect  allows  a  vendor  or  promoter  to  pay  underwriting 
commission  out  of  what  he  receives  from  the  company,  subject  never- 
theless to  similar  conditions. 

In  the  first  place,  it  is  to  be  noted  that  the  words — the  governing- 
words — with  which  the  section  in  the  Companies  Act,  1900,  began, 
"  Upon  any  oft'er  of  shai'es  to  the  public  for  subscription,"  disappear 
from  the  new  section.  This  enables  a  company  to  pay  an  under- 
writing commission  though  there  is  no  oii'or  of  shares  to  the  j'ublic — ^a 
very  important  concession.  For  it  had  been  held  (Burrows  v. 
Matahele  Gold  Reefs,  (1901)  2  Ch.  23),  that  an  offer  by  a  company  of 
further  shares  to  its  members  was  not  an  "offer  of  shares  to  the 
public";  nor  was  an  offer  of  shares  on  a  reconstruction  by  the  new 
company  to  the  shareholders  of  the  old  company  through  tlie  medium 
of  the  liquidator  (Booth  v.  New  Africander  Gold  Mining  Co.,  87 
L.  T.  509,  C'.  A.);  nor  was  an  offer  made  by  a  promoter  to  a  few  of 
his  friends  (Sleigh  v.  Glasgow  and  Transvaal  Options  G.  F.,  420 
Ct.  of  Sess.);  and  in  all  these  cases  therefore  it  was  not  competent 
to  a  company  to  pay  a  commission.  Now  it  is  so  for  a  private 
company  as  well  as  a  public  company  (Dominion  of  Canada  General 
Trading  Syndicate  v.  Brigstoke,  (1911)  2  K.  B.  648),  and  the 
question  when  shares  are  offered  to  the  public  for  subscription  is 
only  material  for  the  purpose  of  determining  whether  the  commis- 
sion is  to  be  disclosed  in  the  prospectus. 


Lawful  for  a  company  to  pay  a  commission  to  any  person." 

It  lias  not  yet  been  settled  whether  the  word  "pay  "  here  means 
pay  in  money  only,  or  in  money  or  money's  worth. 

Sub-sects.  2  and  3  tend  to  show  )  hat  the  word  "  pay  "  is  used  in  the 
wider  sense,  for,  save  as  aforesaid,  that  sub-section  prohibits  the 
application  by  the  company  of  any  of  its  shares  or  capital  money  in 
payment  of  any  commission,  and  thus  appears  to  recognize  the  word 
"payment"  as  an  apt  description  of  an  application  of  shares  in 
a  company  in  payment  of  a  commission. 

Moreover,  the  word  "pay"  is  used  in  some  other  places  in  the 
Act  of  1908  in  tliis,  the  wider  sense.    See  sects.  65,  81,  85,  and  87. 

Shares  are  constantly  spoken  of  as  being  "paid"  for  otherwise 
than  in  cash,  e.g.,  in  sect.  88. 

The  section  impliedly  allows  of  the  payment  of  a  lump  sum  or  of  a 
rate  by  way  of  commission,  but  it  is  of  course,  controlled  by  the 
company's  articles,  and  if  the  articles  only  allow  payment  of  a  com- 
mission at  a  rate  not  exceeding  so  much  as  the  directors  determine,  a 
lump  sum  cannot  be  paid.  Booth  v.  New  Africand^er  Gold  Mining 
Co.,  (1903)  1  Ch.  295.  The  section  does  not  in  terms  limit  the 
amount  of  the  commission,  and  it  is  difficult  to  imply  any  limit,  except 
such  as  the  directors  may  deem  expedient. 
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The  Legislature  no  doubt  thought  that  companies  might  safely  he 
trusted  nol,  to  damage  their  own  credit  by  paying  and  disclosing  an 
extravagant  commission. 

In  effect,  by  allowing  the  payment  of  a  commission,  the  section 
allows  of  the  issue  of  the  shares  at  a  discount:  for  instance,  a  101. 
share  may  be  allotted  on  the  footing  that  the  allottee  is  to  be  paid 
u  commission  of  ol.  on  the  share;  in  which  case  the  financial  result 
is  the  same  as  if  the  10 L  had  been  issued  at  a  discount  of  50  per 
cent.;  but  as  a  matter  of  form  the  transaction  is  correct;  the  shares 
are  fully  paid  up  by  the  subscriber,  and  the  commission  is  paid  to  him 
by  the  company  out  of  its  funds  as  part  of  its  business  expenditure. 

■'  In  consideration  of  his  subscribing,  &c.  "  Subscribing  "  here 
means,  it  is  apprehended,  taking  from  the  company  on  the  footing 
that  the  share  is  to  be  paid  up  in  due  course  by  the  subscriber  or  his 
successors  in  title,  either  in  cash  or  its  equivalent.  This  is  the 
popular  meaning  of  the  words.  See  Arnison  v.  Smith,  41  C.  D.  348; 
Ross  V.  Estates  Investment  Co.,  3  Ch.  682;  Kent  v.  Freehold  Lands 
Co.,  3  Ch.  492.     As  to  reconstruction,  see  Chap.  XXI.,  infra. 

Whether  absolutely  or  conditionally."  The  word  -  condi- 
tionally "  here  used  is  no  doubt  introduced  to  cover  the  underwriters 
contract,  which  has  almost  invariably  conditions  annexed  to  it.  The 
words  "  whether  absolutely  or  conditionally  "  appear  amply  sufficient 
to  cover  the  ca.se  of  a  man  who  subscribes  absolutely  and  the  case  of 
a  man  who  only  underwrites— that  is,  Bubscribes— conditionally. 

If  the  payment  of  the  commission  is  authorized  by  the 
articles."'  It  follows  that  to  comply  with  the  .section  the  amount  or 
rate  must  be  authorized  by  the  articles  of  association,  and  the  com- 
mission paid  or  agreed  to  be  paid  must  not  exceed  the  amount  or  rate 
so  authorized.  The  "articles"  here  mean  the  articles  as  originally 
framed  or  as  altered  by  special  resolution  (see  sect.  285).  Accord- 
ingly, any  company  which  has  not  got  in  its  articles  a  suitable  pro- 
vi."iou  can,  bv  special  resolution,  alter  its  articles  so  as  to  intioduce 
rlio  provision,  and  this  power  can  be  used  both  where  there  is  no  pro- 
vi.sion  at  all  and  where  the  existing  provision  is  found  unworkable, 
e.g.,  when  it  provides  for  the  payment  of  commission  at  too  low  a 

rate.  r  j  • 

The  articles  nmv  provide  that  a  specified  sum  may  be  applied  in 
paying  commission,  or  that  a  sum  not  exceeding  a  specified  amount 
may  be  so  applied,  or  that  a  particular  rate  may  be  paid,  or  that  a 
payment  not  exceeding  a  particular  rate  may  be  paid. 

Does  not  exceed."     The  amount  or  rate  of   commission  which 
the  company  may  pay  must  not  exceed  the  amount  or  rate  per  cent. 
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authorized  by  the  articles  of  association  and  disclosed  in  Die  pro- 
spectus, but,  subject  to  this  condition,  the  amount  or  rate  is  left  by 
the  Legislature  to  the  company  to  settle,  it  being  considered,  no 
doubt,  that  the  matter  might  safely  be  left  to  the  company's  advisers, 
who  would  not  be  likely  to  sanction  any  extravagant  sums  being  so 
expended,  seeing  that  there  would  have  to  be  public  disclosure.  In 
one  case  (Keatinge  v.  Paringa  Consolidated  Mines,  (1902)  W.  N.  15) 
a  learned  judge  seemed  to  tliink  that  a  commission  might  be  so  large 
as  to  involve  issuing  the  shares  at  a  discount,  but  it  is  submitted  that 
this  can  scarcely  be  treated  as  a  reason  for  limiting  the  statutory 
discretion  vested  in  a  company  by  the  section,  for  the  section  itself 
expressly  authorizes  the  payment  of  a  commission  to  a  person  in  con- 
sideration of  his  subscribing  for  shares,  and  this  is  for  financial 
purposes  equivalent  to  issuing  the  shares  at  a  discount. 

And  '  disclosed  in  the  prospectus.'" 

The  amount  and  rate  per  cent,  of  the  commission  must  not  only  be 
authorized  by  the  company's  articles  and  keep  within  that  limit,  but 
it  nmst  be  disclosed  in  the  company's  prospectus  where  old  shares 
are  offered  to  the  public.  If  the  company  is  one  that  does  not  issue 
a  prospectus  then  the  amount  and  rate  must  be  disclosed  in  the  state- 
ment in  lieu  of  prospectus,  or  in  the  tiled  statement  in  the  prescribed 
form.     See  para,  (h)  of  sect.  8. 

If  a  director  pays  money  out  of  the  company's  funds  by  way  of 
commission  when  the  payment  of  such  commission  is  not  disclosed 
in  the  company's  prospectus,  the  company  may  recover  the  amount 
from  him  in  an  action.  Dominion  of  Canada  General  Trading  Syndi- 
cate v.  Briqstoke,  riQll)  2  K.  B.  648. 


As  to  sub-sect.  2  of  sect.  89:  — 

"  Save  as  aforesaid  no  company  shall  apply  any  of  its  shares 
or  capital  money."  These,  the  preliminary  words  of  sub-sect.  (2j, 
leave  a  company  at  liberty  to  apply  any  of  its  profits  in  paying  com- 
missions in  accordance  with  the  practice  above  referred  to  as  exist- 
ing before  the  Act  of  1900  (Hilder  v.  Dexter,  (1902)  A.  C.  474), 
but  they  prohibit  a  company  from  applying  any  of  its  shares  or 
capital  money  to  the  payment  of  commissions  except  in  a  case  coming 
within  sub-sects.  1  or  3.  'Those  words  naturally  mean  apply  its 
capital,  either  in  the  form  of  shares  before  issue,  when  they  may  be 
described  as  potential  capital,  or  in  the  form  of  money  derived  from 
the  issue  of  its  shares."  Per  Lord  Davey  in  Hilder  v.  Dexter,  (1902) 
A.  C.  474.  They  do  not  affect  the  company's  power  to  grant  to  under- 
writers as  the  commission  or  part  of  the  commission  for  underwriting, 
the  option  to  take  up  shares  at  par  or  above  par.  Hilder  v.  Dexter,, 
supra. 
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"  Elither  directly  or  indirectly."  What  may  be  the  exact  mean- 
ing of  these  words  has  yet  to  be  determined.  The  word  ''directly  " 
is  clear  enough.  It  is  apprehended  that  the  word  "indirectly"  is 
intended  to  point  to  a  transaction  by  which  the  company,  by  some 
device,  contrives  to  bring  about  the  prohibited  payment,  or,  as  Lord 
Davey  said,  in  Hilder  v.  Dexter,  supra,  by  "allotting  the  shares 
in  some  way  with  the  intention  that  they  shall  ultimately  find  their 
way  to  such  person  or  be  applied  in  payment  of  his  commission." 

One  of  the  most  common  ways  of  doing  so  was  by  making  it  one  of 
the  terms  of  the  contract  with  the  vendor  that  he  should  pay  the 
required  commission,  or  by  entering  into  a  contract  to  purchase 
property  on  the  unexpressed  understanding  that  the  vendor  was 
to  pay  the  underwriting  commission — in  other  words,  when  the 
piirchase  price  payable  by  the  company  was  loaded  by  adding  the 
amount  of  the  commission.  Short  of  this  a  company  might  adopt 
or  enter  into  an  agreement  for  the  purchase  knowing  that  the 
vendor  was  going  to  pay  for  underwriting,  and  might  therefore  be 
assumed  to  have  fixed  the  price  with  reference  thereto,  so  that  the 
company  would  be  indirectly  paying  for  such  underwriting.  (See 
Mann  v.  Edinburgh  Tramways,  (1893)  A.  C.  77,  in  which  case  Lord 
Herschell,  L.  C,  said,  "It  is  obvious  tliat  in  estimating  93,000?., 
which  was  to  be  paid  by  the  Tramways  Company  to  the  Cable 
Corporation,  17,000Z.  of  it  was  estimated  as  paid  for  the  amount  of 
these  expenses,  because  the  whole  agreement  was  under  negotiation 
at  the  same  time;"  and  see  Great  Norfh-West  Central  Railivay  v. 
Charlebois,  (1898)  A.  C.  114.) 

[See  supra.] 

"  Added  to  the  purchase-money,"  &c.  If,  as  a  matter  of  fact, 
it  can  be  proved  that  there  has  been  an  addition  to  the  purchase- 
money  or  the  contract  price  of  any  work  to  be  executed  for  the 
company  in  order  to  cover  the  commission,  the  section  Avill  have 
been  contravened. 

"Or  the  money  be  paid."  The  words  "or  the  money  be  paid," 
&c.,  probably  point  to  a  case  in  which  it  cannot  be  said  that  the 
amount  has  been  added  to  the  purchase-money,  but  in  which  the 
purchase-money  has  been  fixed  with  reference  to  the  fact  that  the 
vendor  or  contractor  will  pay  such  commission,  and,  so  inflated,  does, 
in  fact,  pay  the  same.  Mann  v.  Edinburgh  Tramways  Co.,  (1893) 
A.  C.  69;  Booth  v.  New  Africander  Co.,  (1903)  1  Ch.  295;  Lydney 
and  Wigpool  Iron  Ore  Co.  v.  Bird,  33  Ch.  D.  85. 

The  words  "  or  otherwise,"  will  probably  be  construed  as  ejusdem 
generis  with  the  previous  words,  and  accordingly  as  including  any 
other  like  device  under  which  the  company,  in  substance,  gives  shares 
or  capital  money  in  payment  of  the  commission. 
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"  Vendors  or  promoters."  This  portion  of  the  sectiou  qualities 
the  rule  laid  down  iu  sub-sect.  {^2),  and  thus  afl'ords  niuch-noeded 
.elief. 

The  concluding  words  of  the  sub-section  are  material,  "  the  pay- 
ment of  which  if  made  directly  by  the  company  would  have  been 
legal  under  the  section."  They  show  that  a  vendor  or  promoter 
has  no  free  hand  to  pay  commission.  He  may  agree  to  pay 
a  commi-seion,  but  if  he  does  so  it  must  be  seen  to  thab  the  com- 
pany could  legally  pay  such  commission;  that  is  to  say,  that  the 
articles  allow  it,  and  that  the  commission  is  duly  disclosed  as  in  (b) 
of  sub-sect.  (1)  provided. 

As  to  sub-sect.  (3):  — 

"  Such  brokerage."  Sub-sect.  (3)  gives  a  statutory  sanction  to 
the  decision  of  tlie  Court  of  Appeal  above  referred  to  in  Metro- 
politan Coal  Consumers'  Association  v.  Scrimgeour,  (1895)  2  Q.  B. 
G04.  The  brokerage,  therefore,  must  be  payable  to  a  broker  for  his 
services  as  a  broker,  and  must  not,  it  would  seem,  exceed  2^  per 
cent.,  or  other  the  amount  which  would  have  been  held  reasonable 
prior  to  the  Act. 

As  to  giving  the  Call  of  Shares  for  Underwriting.     It  was  at 

one  time  hold  on  the  above  section  that  it  was  no  longer  open  to  a 
company  to  contract  to  give  underwriters  or  subscribers,  as  a  con- 
sideration or  part  consideration  for  underwriting  or  subscribing, 
the  call  of  further  shares  at  par  or  a  premium,  for  that  to  do  so  was 
to  apply  the  company's  shares  in  payment  of  a  commission,  and 
Therefore  in  contravention  of  paragraph  2  of  the  section.  Burrows 
V.  Matabele  Gold  Reefs,  (^I'JOl)  2  Ch.  23.  In  that  case  the  company 
was  a  going  concern.  It  proposed  to  issue  some  of  its  unissued 
shares;  it  did  not  offer  them  to  the  public,  but  it  did  olfer  them  to 
existing  shareholders,  and  it  entered  into  a  contract  with  certain 
persons  to  underAvrite  the  issue  in  consideration  of  an  option  to 
subscribe  for  some  other  unissued  shares  of  the  company  at  the 
price  of  21.  10s.  per  share,  that  is  to  say,  at  a  premium  of  11.  10s. 
per  share;  this  was  less  than  the  market  price.  It  Avas  held  by 
Farwell,  J.,  that  the  offer  to  the  shareholders  was  not  an  offer  to  the 
public,  and  therefore  that  the  company  was  not  entitled  to  pa,y  any 
commission  for  underwriting  under  sub-sect.  (1)  of  the  section,  and 
that  the  contract  to  give  an  option  to  take  the  unissued  shares  was, 
in  effect,  an  application  of  shares  to  the  payment  of  commission 
within  the  meaning  of  the  section,  and  therefore  prohibited  by  sub- 
sect.  (2).  "It  was  said,"  observed  the  learned  judge,  "that  the 
section  was  intended  to  prevent  the  vendor  from  giving  part  of  his 
shares  to  underwriters,  but  assuming  this  to  be  so,  I  can  see  no 
reason  why  the  words  of  the  Act  should  not  be  applied  to  other 
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transactions  wliieli  are  fairl^^  within  tlie  expressed  intention  of  the 
Act  and  the  mischief  intended  to  be  thereby  prevented.  It  was 
urged  that  the  premiums  could  not  be  capital,  and  that  the  con- 
sideration for  the  underwriting  might  be  paid  out  of  premiums,  but 
this  is  not  the  case  before  me.  The  Act  distinguishes  between 
capital  and  shares,  and  forbids  the  application  of  either  in  payment 
of  underwriting  commission,  and  I  have  to  consider  only  a  dealing 
with  shares,  not  with  the  money  produced  by  those  shares."  The 
decision  was  affirmed  on  appeal.  "How,"  said  Rigby,  L.  J.,  "can 
you  'apply'  shares  more  clearly  than  by  allotting  them?  When 
you  allot  the  shares  you  apply  not  their  nominal  value,  but  the 
shares,  and  that  is  what  sub-sect.  (2)  prohibits."  This  decision 
was,  however,  overruled  by  the  House  of  Lords  in  Hilder  v.  Dexter, 
(1902)  A.  C.  474.  In  that  case  the  company  determined  in  1901 
to  issue  a  portion  of  the  shares  in  its  capital,  and  it  did  so  by 
offering  the  shares  not  to  the  public  but  to  fourteen  persons,  of 
whom  Hilder  was  one.  He  applied  for  and  was  allotted  shares  on  the 
following  terms,  namely:  "For  each  share  allotted  in  accordance 
with  this  application  a  subscriber  shall  have  the  option,  during  the 
period  of  one  year  from  the  3rd  day  of  January,  1901,  of  taking 
up  at  par  a  further  ordinary  share  of  11.  in  the  initial  capital  of  tlu' 
company,  and  in  the  event  of  such  last-mentioned  share  being  taken 
up  under  such  option,  a  further  option  during  the  period  of  two 
years  from  and  after  the  said  3rd  day  of  January,  1901,  of  taking  up 
at  par  a  further  ordinary  share  of  ll.  in  the  initial  capital  of  the 
company."  Later  on,  the  shares  having  gone  to  a  premium,  Hilder 
gave  notice  to  the  company  that  lie  elecited  to  take  up  further  shares 
under  this  agreement.  It  was  held  by  Byrne,  J.,  and  by  the  Court 
of  Appeal,  that  the  bargain  was  invalid.  The  House  of  Lords  re- 
versed the  decision.  Lord  Davey  in  his  judgment,  after  pointing  out 
the  condition  of  the  law  at  the  time  when  the  enactment  was  passed, 
proceeded  thus:  — 

"  The  first  words  to  be  eonstruwl  ai-i'  '  apply  any  of  its  sliares  or  capital 
money.'  I  think  that  those  words  naturally  mean,  apply  its  capital  either  in 
the  form  of  shares  before  issue,  when  they  may  be  described  as  potential  capital, 
or  in  the  form  of  money  derived  from  tlie  issue  of  its  shares.  '  In  payment  of 
any  commission,  discount  or  allowance:'  1  think  this  means  payment  by  the 
company.  The  words  '  discount  or  allowance  '  seem  to  mean  the  same  thing, 
namely,  a  rebate  on  what  would  justly  bo  due  from  the  subscriber  on  his  shares. 
The  advantage  which  the  appellant  will  derive  from  the  exercise  of  his  option 
is  certainly  not  a  '  discount  or  allowance,'  because  he  will  have  to  pay  20s.  in 
the  pound  for  every  share.  Xor  is  it,  in  my  opinion,  a  commission  paid  by  the 
company,  for  the  company  will  not  part  with  any  portion  of  its  capital,  which 
is  received  by  it  intact,  or,  indeed,  with  any  moneys  belonging  to  it.  But  the 
words  relied  on  are  '  either  directly  or  indirectly,'  and  the  argument  seems  to  be 
that  the  company  by  engaging  to  allot  shares  at  par  to  the  shareholder  at  a 
future  date  is  applying  or  using  its  shares  in  such  a  manner  as  to  give  him  a 
possible  benefit  at  the  expense  of  the  company  in  this  sense,  that  it  foregoes  the- 
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cliance  of  issuing  them  at  a  premium.  With  regard  t<i  the  lattor  point  it  may 
or  may  not  be  at  the  expense  of  the  company.  1  am  not  aware  of  any  law 
which  obliges  a  company  to  issue  its  shares  above  par  because  they  are  saleable 
at  a  premium  in  the  market.  It  depends  on  the  circumstances  of  each  case 
whether  it  will  be  prudent  or  even  possible  to  do  so,  and  it  is  a  question  for 
the  directors  to  decide.  But  the  point  which,  in  my  opinion,  i.s  alone  material 
for  the  present  purpose  is,  that  the  benefit  to  the  shareholder  from  being  able  to 
soil  his  shares  at  a  premium  is  not  obtained  by  him  at  the  expense  of  the 
company's  capital.  Tliu  prohibited  applieation  of  the  .shares  may  be  direct  by 
allotting  them  as  fully  or  partly  paid  up  to  the  person  underwriting  the  shares, 
or  by  allotting  them  in  some  other  way  with  the  intention  that  they  shall 
ultimately  find  tiieir  way  to  such  person  or  be  applied  in  payment  of  his 
commission. 

"  My  Lords,  it  may  be  that  in  some  particular  case  a  contract  8uch  as  that 
which  your  Lordships  have  before  you  would  be  open  to  impeachment  as  im- 
provident, or  an  abuse,  or  in  excess  of  the  powers  of  management  committed  to 
the  directors.  In  this  case  the  question  is  as  to  the  powers  of  the  company 
itself,  and  not  as  to  the  due  exercise  of  the  directors'  powers.  I  have  come  to 
the  conclusion  from  a  consideration  of  the  language  of  sect.  8,  sub-sect.  2,  that 
the  prohibition  therein  contained  extends  only  to  the  application  direct  or 
indirect  of  the  company's  capital  in  payment  of  a  commission  by  the  <  nmpany, 
and  the  transaction  impeached  in  this  case  is  not  within  it." 

Commission  Payment  of  Commission  out  of  Profits.     It  is  corollarv  from 

outof  profits.  |.|^-g  jgcision  that  Ihc  seclion  does  not  prohibit  the  payment  of  com- 
mission out  of  undivided  profits  of  the  company,  whether  standing  to 
reserve  or  not,  but  of  course  if  payment  is  to  be  made  out  of  reserve, 
it  must  be  .seen  that  tho  reserve  fund  clause  infra,  p.  7')4]  contains 
words,  specific  and  <i-eneral,  sufllciont  to  cover  such  a  payment. 

As  to  Premiums  on  the  Issue  of  Shares.  Before  the  Act  of 
1900,  where  shares  were  to  be  issued  at  a  premium  it  was  not  uncom- 
mon to  procure  underwi'iting  on  the  footing'  that  the  commission  for 
the  same  sliould  be  paid  out  of  the  premiums,  and  eminent  lawyers 
had  advised  that  the  payment  thereout  was  legal.  There  seems  to  be 
nothing  in  sect.  89  of  the  Act  of  1908  to  invalidate  this  practice. 
Apart  from  the  section  and  from  any  special  provisions  in  the  articles 
of  a  company,  premiums  are  usually  carried  to  reserve  or  brought 
into  the  profit  and  loss  account  as  part  of  the  company's  revenue — 
they  are  not  capital— and  to  apply  the  same  or  part  in  payment  of  the 
expenses  of  earning  such  premiums  is  reasonable  enough.  But 
whether  premiums  can  now  be  applied  in  paying  commission  is 
another  matter;  it  involves  different  considerations  from  the  applica- 
tion thereof  in  payment  of  dividend.  To  justify  dividend  thereout  it 
must  be  shown  that  thoy  arc  net  profits.  Lubbock  v.  British  Bank  of 
S.  A.,  (1892)  2  Ch.  198;  Foster  v.  .Yew?  Trinidad  Co.,  (1901)  1  Ch. 
208. 

Prohibited  Transactions.  What  the  Act  then  allows  is  a  fully 
disclosed  payment  subject  to  the  specified  conditions;  all  other  pay- 
ments are  prohibited  by  sub-sect.  (2). 
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Hence  it  is  not  allowable  to  evade  lull  disclosure  by  stating  that 
the  commission  is  to  be  "  at  varying  rates  not  exceeding  5  per  cent.," 
for  this  does  not  disclose  the  actual  amount  paid  or  agreed  to  be  paid. 

Nor  is  it  sufficient  to  state  that  the  rate  is  to  be  at  the  rate  specified 
in  a  contract  offered  for  inspection,  for  that  affords  only  constructive 
disclosure. 

The  following  is  a  summary  of  the  law  as  it  stands:  — 

1.  A  company  which  has  the  requisite  power  in  its  articles,  as 

originally  framed  or  as  altered  by  special  resolution,  may 
pay  out  of  capital  a  commission  for  underwriting  shares 
in  its  capital,  provided  that  the  conditions  specified  in 
sub-sect.  (1)  of  sect.  89  of  the  Act  of  1908  are  complied 
with. 

2.  A   company   which   validly  agrees  to  pay  a  commission  as 

aforesaid  may,  it  is  conceived,  reserve  power  to  satisfy  the 
commission  by  the  allotment  of  paid-up  shares  or  deben- 
tures, and  it  may  be  that  a  company  may  agree  that  the 
payment  of  commission  shall  be  satisfied  in  shares 
credited  as  paid  up. 
y.  A  vendor,  promoter,  or  other  person  may,  out  of  money 
coming  from  the  company,  pay  a  commission,  provided 
the  articles  allow  same  and  there  is  due  disclosure. 

4.  A  company  may,  out  of  undivided  profits,  pay  a  conmaission 

for  underwriting  shai-es  in  its  cajiital,  and  that  without 
complying  with  the  conditions  imposed  by  sect.  89  (1)  of 
the  Act  of  1908. 

5.  A  company  may,  out  of  capital  or  profits,  pay  for  underwrit- 

ing debentures  or  other  securities  of  the  company  (as 
distinguished  from  it.>  own  shares)  or  shares  in  or 
securities  of  any  other  company  owned  by  it. 

6.  A  company  may  give  an  option  to  call  lor  .shares  in  its  capital 

as  the  consideration  for  underwriting  either  shares  or 
debentures,  debenture  stock,  or  othpr  securities  of  the 
company. 

7.  Save  as  aforesaid,  a  company  may  not  pay,  directly  or  indi- 

rectly, any  underwriting  commissions  in  relation  to  the 
placing  of  its  share  capital. 

As  to  the  Practice  since  the  Act  of  1908  came  into  Operation. 

The  usual  practice  is  for  the  company  itself  to  eater  into  direct  rela- 
tions with  the  underwriters.  Very  commonly  one  or  two  persons 
make  the  underwriting  contract  with  the  company,  and  subsequent!}^ 
reduce  their  liability  under  the  contract  by  procuring  sub-under- 
writing contracts  with  other  persons. 

Sometimes  the  vendor  in  the  contract  of  sale  agrees  to  underwrite 
a  portion  of  the  company's  shares,  and  then  he  sub -underwrites. 
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Sometimes  the  company  reserves  j)0\ver  in  tiie  purcluise  contract  Lt> 
rescind,  unless  a  specilied.  number  of  shares  shall  be  subscribed  witiiin 
a  specified  period,  and  in  that  case  the  vendor  conuuonly  j^ets  the 
number  underwritten  so  as  to  ensure  the  carrvin<>-  out  of  tiie  contract 


As  to  Disclosure  in  a  Prospectus  as  regards  Underwriting.  It 
is  necessary  to  disclose  the  amount  or  rate  oi'  the  commission  paid, 
or  agreed  to  be  paid,  where  the  same  is  to  be  paid  out  of  capital. 
Sect.  81  (1)  (h)  of  the  Act  of  1908,  and  p.  171. 

Whether  it  is  necessary  to  disclose  the  underwriting  contracts  is  a 
moot  point,  but  it  is  very  common  to  disclose  the  dates  of,  and  parties 
to,  the  contracts  on  the  assumption  that  sub-sect.  1  (k)  of  sect.  81 
requires  such  disclosure,  and  tliis  is  the  safest  course.  It  may  well 
be  considered  that  as  para,  (h)  expressly  roquiics  disclosure  of  the 
commission,  that  is  sufficient. 

Where  the  underwriting  commission  is  to  be  paid  out  of  undivided 
profits,  it  may  sometimes  he  necessary  to  disclose  the  contracts  under 
sect.  81,  sub-sect.  1  (k). 

As  to  Underwriting  upon  a  Reconstruction.  Where  it  is  pro- 
posed to  reconstruct  a  company  by  iianslor  uf  the  undertaking  to  a 
new  company  in  consideration  of  shares  credited  as  partly  paid  up — 
e.g.,  11.  shares  with  \os.  per  share  credited — to  be  distributed  among 
the  members  of  the  transferring  company,  it  is  very  commonl} 
desired  to  have  such  shares  underwritten,  so  that  the  new  company 
may  start  Avith  sufficient  capital  resources. 

The  difficulty  in  the  w^ay  of  this  arrangement  Avas  that  under 
the  original  form  of  the  power  as  contained  in  sect.  8  of  the  Com- 
panies Act,  1900,  the  underwriting  commission  could  only  be  paid 
■'upon  any  offer  of  shares  to  the  public  for  subscription,"  and  it  was 
held  in  Booth  v.  New  Africander  Gold  Mining  Co.,  (1903)  1  Ch. 
295,  that  an  offer  of  shares  on  a  reconstruction  by  the  new  company 
to  the  shareholders'  of  the  old  company  through  the  medium  of  the 
liquidator  was  not  an  '  offer  of  shares  to  the  public."  This  difficulty 
is  removed  by  the  new  form  of  the  power  in  sect.  89  of  the  Companies 
Act,  1908,  which  does  not  contain  the  words  "on  any  offer  of  shares 
to  the  public,"  and  therefore  permits  payment  of  underwriting 
commission,  whether  the  shares  are  offered  to  the  public  for  subscrip- 
tion or  not.  A  difficulty,  however,  still  remains,  having  regard  to 
the  fact  that  payment  is,  by  sub-sect.  (1),  only  allowable  for  subscrib- 
ing, or  agreeing  to  subscribe,  or  procuring,  or  agreeing  to  procure, 
subscriptions,  and  "subscription"  is  not,  it  has  been  suggested,  a 
very  appropriate  term  as  applied  to  the  taking  up  of  a  share,  credited 
as  partly  paid  up,  which,  under  a  contract  of  reconstruction,  a  share- 
holder is  entitled  to  have  allotted  to  him.  In  a  sense,  no  doubt,  the 
underwriter  in  such  circumstances  Avho  agrees  conditionally  to  take 
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up  the  shares  not  taken  up  by  the  shareholders  in  the  reconstructing 
company  may  be  said  to  have  subscribed,  for  he  agrees  to  take  the 
shares  from  the  new  company  and  to  become  liable  for  a  portion  of 
the  amount,  the  balance  having-  been  paid  up  in  kind  by  the  liqui- 
dator, but  whether  he  technically  "subscribes"  within  the  meaning- 
of  the  section  remains  for  decision.  It  may  also  be  said  that  the  re- 
constructing- company  is  not  in  a  position  to  give  title  to  the  shares, 
seeing  that  by  the  reconstruction  agreement  they  are  to  be  placed 
at  the  disposal  of  the  shareholders  or  of  the  liquidators,  but  neither  of 
these  points  have  much  substance,  and  would  probably  yield  to  a 
liberal  construction  of  the  section  as  an  enabling  one.  But  see 
Barroic  v.  Paringa,  0909)  2  Ch.  658. 

As  to  Framing  Underwriting  Contracts.     Great  care  and  cir-  Framing  of 
cums])ection    are   requisite    for   this    purpose,    inasmuch    as    astute  underwriting 

con  t  r3,Gt  s  • 

underwriters,  when  called  on  to  perform  their  perhaps  onerous 
obligations,  raise  every  possible  objection,  and  in  an  ill-drawn  under- 
writing- contract  they  may  easily  find  loop-holes  for  escape. 

Thus  the  underwriter  may  say:  ''I  agreed  to  underwrite  on  the 
footing  of  a  prospectus,  to  be  prepared  in  accordance  with  a  parti- 
cular draft  submitted  to  me,  and  that  draft  was  altered  without  my 
consent.     Therefore,  I  refuse  to  apply." 

Or  an  underwriter  may  take  this  objection:  "I  find  that  the  pro- 
spectus on  the  faith  of  wiiich  I  agreed  to  underwrite  contains  a  rais- 
repre.sentation;  therefore  I  refuse  to  aj)ply  "  i  Karberg's  case,  (1892) 
3  Ch.  1);  an  underwriter,  it  may  be  observed,  however,  stands  in  a 
le.ss  favourable  ])()sition,  as  regards  obtaining  relief  on  the  ground 
of  defects  in  a  prospectus,  than  an  ordinary  applicant  for  shares. 
See  Batf/  v.  Keswick,  8-5  L.  T.  18.  Or  again  he  may  neglect  to  apply, 
and.  when  sued  for  damages,  may  say:  "I  <tnly  undertook  to  apply 
//  called  on,  and  you  never  called  on  me  to  apply."  Onnerod's  case, 
(1894)  2  Ch.  47.5.  Or,  if  the  shares  have  been  allotted  to  him,  he 
may  repudiate  the  allotment  on  the  ground  that  A.,  who  made  the 
application  on  his  behalf,  had  no  authority,  since  he  had  not  called  on 
him  to  apply,  and  the  authority  was  only  to  arise  if  he  failed  when 
called  on  to  apply.  See  Consort  Deep  Level  Gold  Mines,  (1897) 
1  Ch.  575. 

Even  where  the  underwriter  has  actually  applied  pursuant  to  the 
contract,  he  sometimes,  before  allotment,  serves  the  company  with 
a  notice  that  he  withdraws  his  application,  and,  after  allotment,  he 
sometimes  repudiates  on  the  ground  that  he  was  misled  by  something 
said  by  those  with  whom  he  contracted,  or  by  something  stated  in  the 
prospectus;  and  in  such  a  case  it  must  be  borne  in  mind  that  an 
underwTiter  who  subscribes  on  the  footing  of  a  prospectus  containing 
untrue  statements  may  be  entitled  to  repudiate  an  allotment,  even 
though,  at  the  time  he  subscribed,  the  company  was  not  in  existence. 
Karhergs  case,  (1892)  3  Ch.  1. 

p.  u 


'J!)() 


UNDEKWIUTINO. 


[ClIAl-.    IV. 


Underwriting 
letter  prima 
facie  an  offer. 


Withdrawal. 


Occasionally  an  underwriter,  withuut  any  show  of  legal  justifica- 
tion, as  in  the  above  ca.ses,  seeing  that  an  issue  has  not  gone  ■well, 
simply  refuses  to  apply,  and  says:  "  Bring  your  action,  I  shall  defend 
it,  and  you  will  suffer  by  the  delay  and  publicity,  so  you  had  better 
compromise";  or,  in  the  case  of  debentures,  he  used  sometimes  to 
say  to  the  company:  "I  decline  to  take  up  the  debentures  under- 
written by  me.  Bring  your  action  if  you  like;  but  you  cannot  get 
specific  performance  of  an  agreemeni  for  a  loan,  or  any  substantial 
damages.'  Western  Wagon  Co.  v.  West,  (1892)  1  Ch.  271;  South 
African  Territories  v.  Wallinyton,  (^1898  i  A.  C.  309;  Hahamu.s  Plan- 
tations V.  Griffin,  14  T.  L.  11.  139. 

But  this  attitude  of  defiance  will  no  longer  avail  liim  in  the  case  of 
debentures  or  debenture  stock  now  that  the  Court  is  empowered  to 
specifically  enforce  a  contract  to  take  up  and  pay  for  debentures. 
See  Companies  Act,  1908,  s.  105. 

The  above  are  only  a  few  of  the  difiiculties  that  may  arise,  but 
they  serve  as  a  suflicient  warning  to  frame  an  underwriting  contract 
so  as  specially  to  provide  for  the  circumstances  of  the  case,  and,  as 
far  as  practicable,  to  meet  an}'  dangers  of  repudiation  or  evasion. 

For  instance,  such  vague  terms  as  "  if  shares  "  to  a  certain  amount 
"are  irrevocably  applied  for  by  persons  resident  in  France"  should 
not  be  used,  being  fruitful  of  controversy.  Paul  Boyer,  Ltd.  v. 
Edwards,  17  T.  L.  K.  16. 

An  underwriting  letter  generally  operates  as  an  offer,  and  the  mere 
fact  that  the  underwriter  thereby  purports  to  "  agree  "  to  do  certain 
things  makes  no  difference;  but  of  course  it  may  be  framed  as  an 

acceptance,  e.g.,  "  I  accept  your  offer  to  allow  me  to  underwrite 

shares  on  the  terms  following,  viz.,  &c." 

^^'hon  the  letter  operates  as  an  offer  the  usual  rules  apply.  Accord- 
ingly the  offer  can  be  withdrawn  at  any  time  before  acceptance 
{Hehh's  case,  4  Eq.  9)  and  by  word  of  mouth.  TrunMns  case, 
(^1894)  3  Ch.  272.  The  offer  must  be  accepted,  if  at  all,  within  the 
time  specified  in  it,  or,  if  no  time  is  specified,  then  within  a  reason- 
able time  {Crawley's  case,  4  Ch.  323;  Rindleys  case,  (1896)  2  Ch. 
121,  134),  and  until  accepted  and  notice  of  acceptance  given  there 
is  no  contract.  Consort,  dc.  Mines,  (1897)  1  Ch.  575.  An  oral 
acceptance  is  of  course  sufficient.  North  Charterland  Co.,  13  T.  L.  R. 
80.  In  one  case  it  was  held  that  notice  of  the  acceptance  of  the  offer 
contained  in  an  underwriting  letter  might  be  inferred  from  the  mere 
fact  of  the  retention  of  the  letter  by  the  person  to  whom  it  was 
addressed  {Bultfontein  Sun,  dc  Mine,  12  T.  L.  R.  461);  but,  in 
the  absence  of  express  words  in  the  letter  waiving  notice  of  accept- 
ance (see  Carlill  v.  Carbolic,  dc.  Co.,  (1893)  1  Q.  B.  256),  it  is  diffi- 
cult to  see  how  this  decision  can  be  supported.  A^i  underwriting^ 
letter  is  nothing  more  than  an  offer,  and  an  offer,  e.g.,  to  .sell  land  or 
to  marrj^is  not  regarded  as  accepted  merely  because  it  is  retained 
unanswered.  See  the  observations  of  Lindley,  M.  R.,  in  Consort, 
dc.  Mines,  (1897)  1  Ch.  593. 
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In  HindU'ifs  case,  Kemp  Cordage  Co.,  (1896)  2  Ch.  121,  Vaug-Iian  HiiHUn/'.sca^r. 
Williams,  J.,  held  that  Avhere  the  underwriting;  letter  was  not  ac- 
cepted until  after  the  shares  were  offered  to  the  public  the  acceptance 
was  too  late,  and  that  the  underwriter  was  entitled  to  repudiate 
his  allotment,  ahhough  when  he  repudiated  he  had  been  on  the 
register  tor  two  A'cars.  But  this  decision  was  reversed  on  appeal, 
partly  on  the  ground  that  on  the  true  construction  of  the  letter  the 
offer  thereby  made  Avas  left  open  for  acceptance  for  two  months — 
"  this  engagement  is  binding  for  two  months  " — and  partly  on  the 
erround  that  the  shares  having  been  allotted  to  the  underwriter,  and 
he  having  acted  as  owner  thereof,  he  was  estopped  from  denying  his 
membership.  For  the  Court  is  not  disposed  to  import  into  under- 
writing contracts  implied  conditions  in  derogation  of  the  express 
terms  of  the  contract.    Croion  Lease  Vroprietanj  Co.,  14  T.  L.  R.  47. 

An  underwriting'  contract,  like  any  other  contract,  is  voidable  at  Voidability 

the   option  of   the   underwriters,   where   it  is  induced  by   material  ^^^  minrepre- 

*■  .  sentation. 

misrepresentation  made  by  or  on  behalf  of  the  person  with  whom 

it  is  made.  Hence,  it  is  important  to  see  that  the  prospectus,  or  draft 
prospectus,  or  circular,  on  the  basis  of  which  the  underwriting  is 
done,  is  properly  framed;  and  iu  some  cases,  before  the  Act  of 
1900,  it  was  found  desirable  to  provide  e.xpressly  that  the  contract 
was  not  thus  to  be  voidable,  at  any  rate  as  reganls  iiuincent  misre- 
presentation. 

In  the  case  of  a  company  registered  after  December  ;31st,  1900,  an  where  con- 
underwriting  contract  (like  any  other  contract)  '"  made  by  a  company  tract  proyi- 

1       •  ,,  •     u  •   •         1        1  J"    sional  only, 

before  it  is  entitled  to  commence  business     is     provisional  only  and 

is  '■  not  binding  on  the  company  until  that  date,  and  on  that  date  "  is 
to  ■■  become  binding."  8ce  Companies  Act,  1908,  s.  87  (3),  (6), 
i-eplacing  Companies  Act,  1900,  s.  (3,  sub-ss.  (3),  (6). 

As  to  when  a  company  (other  than  a  private  company)  is  entitled 
to  commence  business,  see  sect.  87,  sub-sect.  (1),  supra,  p.  20. 

One  of  the  conditions  of  commencing  business  is  that  "  the  mini- 
mum subscription  "  must  have  been  obtained,  and  thus  the  under- 
writing which  secures  such  minimum  subscription  becomes  necessary 
or  expedient. 

It  is  generally  desirable  in  an  underwriting  letter  to  refer  to  the  Reference  to 
prospectus  only  in  very  general  terms,  or,  at  any  rate,  to  provide  for  ^     ^ 
modifications.     See  Form  13,  and  last  two  notes  at  p.  29G. 

Where  A.  agrees  with  B.  to  underwrite  so  many  shares,  or  debeu-  Power  to 
tures,  or  other  securities,  and  A.  refuses  to  perform  such  agreement,  ^PPJ^  ?^ 
B.  has,  prima  facie,  no  power  to  apply  in  A.'s  name  for  an  allotment  underwriter's 
to  him,  and  accordingly,  if  A.  makes  default,  B.'s  only  remedy  is  ^^°'®- 
to  bring  an  action  for  damages  against  A.,  a  matter  involving  risk 
and  delay.     It  is,  however,  competent  to  the  parties  to  make  it  one 
of  the  terms  of  the  agreement  that,  if  A.  makes  default,  B.  may, 
make  the  requisite  application  on  his  behalf;  and  it  is  usual  so  to 
provide,  and  such  a  provision  is  effective,  and  A.   cannot  revoke 
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the  authority  thus  given  to  B..  for  it  is  one  of  the  terms  of  the 
contract  botwcou  them  tliat  B.  shall  have  this  authority;  and  where 
there  is  a  contract  for  valuable  consideration  giving  to  one  of  the 
parties  to  such  contract  an  authority,  the  other  party  cannot  put  an 
end  to  the  authority  by  repudiating-  that  torm  of  the  contract. 

This  is  the  rule  both  at  law  and  in  equity.  According  \.*j  the  com- 
mon law  view,  the  authority  in  such  cases  is  not  revocable,  for  it  is 
"an  authorit}'  coupled  witli  an  interest."  Gaussen  v.  Morton,  10  B. 
&  C.  731.  And,  although  a  mere  offer  may  be  withdrawn  before 
acceptance,  if  an  authority  to  apply  is  contained  in  an  actual  agree- 
ment for  valuable  consideration,  the  authority  may  be  irrevocable. 

As  to  the  equity  view  see  Carter  v.  White,  25  C.  D.  GGf).  In 
that  case,  as  part  of  a  contract,  authority  was  given  by  A.  to  UU  up  a 
blank  in  a  bill  of  exchange,  and  it  was  held  that  this  authority  was 
not  revoked  by  the  death  of  A.  "It  is  not,"  said  Fry,  L.  J.,  "an 
authority,  but  a  contract  between  the  acceptor  and  the  intended 
drawer  that  the  drawer  had  a  right  to  fill  up  the  instrument  and  make 
it  a  complete  bill.  That  is  the  nature  of  the  transaction  between 
them.  You  may  call  such  a  right  an  autliority,  but  it  is  a  right 
founded  on  a  contract." 

That  the  authority  to  apply  given  by  an  underwriting  contract  is 
irrevocable,  where  the  party  to  whom  the  authority  is  given  has  an 
interest,  has  been  decided  in  several  cases  by  the  Court  of  Appeal.  In 
CarmichaeVs  case,  ( 1896  )  2  Ch.  G43,  Carraicliacl  liad  signed  an  under- 
writing letter  addressed  to  the  promoter  of  a  company,  by  which  he 
agreed,  in  consideration  of  a  commission,  to  subscribe  for  1,000  ^hai-es 
in  the  company,  the  number  to  be  reduced  according  to  the  number 
taken  by  the  public.  He  further  agreed  that  the  agreement  and 
application  should  bo  irrevocable,  and,  notwithstanding  any  repudia- 
tion by  him,  should  be  sufficient  to  authorize  the  promoter  to  apply  on 
his  behalf  and  the  company  to  allot  them.  The  promoter  by  letter 
acceptod  these  terms.  The  company  was  then  incorporated,  and  the 
subscription  list  was  advertised  to  open  on  27th  March,  and  close  on 
the  30th.  On  27th  March,  Carmichael,  who  had  applied  for  1,000 
shares,  stopped  the  cheque  for  the  deposit,  and  on  the  3Uth  wrote  to 
the  promoter  and  to  the  secretary  of  the  company  repudiating  the 
agreement.  The  promoter  on  2nd  April  applied,  on  behalf  of 
Carmichael,  for  980  shares,  Avhich,  in  the  events  which  had  happened, 
was  the  number  he  was  bound  to  take,  and  the  company  allotted  these 
shares  to  Carmichael,  and  put  him  on  tlie  register,  and  it  Avas  held 
that  Carmichael  was  not  entitled  to  have  his  name  removed,  for  that 
the  authority  was  an  authority  coupled  with  an  interest,  and  therefore 
not  revocable. 

Henry  Bentley  &  Co.,  69  L.  T.  204,  C.  A.,  June,  1893,  is  another 
illustration  of  the  rule.  There  A.,  at  the  request  of  N.,  signed  an 
underwriting  letter  addressed  to  L.  containing  the  following  provi- 
sion:   "This  agreement  to  be  irrevocable  on  my  part,  and  to  be 
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sufficient  in  itself  to  authorize  you,  in  the  event  of  my  not  applying^ 
for  shares  as  above  mentioned,  to  apply  for  such  shares  in  my  name 
and  on  my  behalf" — it  was  held  that  A.  not  having  applied  for  an}- 
shares,  an  allotment  to  him  in  response  to  an  application  by  L.  was 
effective,  although  L.  had  never  notified  to  A.  his  acceptance  of  the 
underwriting  letter,  and  although  A.  had  handed  over  the  letter  to 
N.  on  the  distinct  but  private  understanding  that  it  was  to  be 
accepted  "before  11.30  a.m.  to-morrow  morning,  otherAvise  my 
underwriting  is  not  to  hold  good." 

The  ground  of  this  decision,  as  explained  in  Ex  parte  Stark,  (1897) 
1  Cli.  575,  591,  was  estoppel,  namely,  that  the  principal  is  bound  by 
the  acts  of  the  agent  which  are  within  the  apparent  scope  of  his 
authority.  See  also  Duke  of  Beaufort  v.  Neeld  (1845),  12  CI.  &  Fin. 
248,  and  Hambro  v.  Burnand,  (1904)  2  K.  B.  10,  Avhich  shows  that 
where  an  agent,  in  contracting  on  behalf  of  his  principal,  has  acted 
within  the  terms  of  a  written  authority  given  to  him  by  the  principal, 
but  the  existence  of  Avhich  was  not  known  to  the  other  party  to  the 
contract,  the  principal  cannot,  if  the  other  party  has  acted  bond  fide, 
repudiate  liability  on  the  contract  on  the  ground  that  the  agent  in 
making  it  acted  in  his  own  interests  and  not  those  of  his  principal. 

In  Henri/  Bentleji  dt  Co.,  fiipra,  the  underwriting  letter  was  in  terms 
an  otter  made  by  the  underwriter,  but  that  offer  Avas  not  accepted  by 
notice,  so  that  there  Avas  not  in  reality  any  contract.  The  case, 
liOAA-eA-er,  Avas  not  fought  on  that  point,  but  on  the  private  letter  of 
instruction. 

This  is  stated  by  Lindley,  L.  J .,  in  the  case  next  mentioned,  Consort 
Deep  Level  Gold  Min-ef!,  supra,  pp.  289,  290.  In  that  case  there 
was  an  underAvriting  letter  in  the  shape  of  an  offer,  and  that  offer 
was  never  accepted  by  the  company  to  Avhich  it  Avas  addressed,  and 
the  Court  held  tiiat  the  authority  to  apply  given  by  the  letter  did  not 
arise,  and  t  lie  re  fore  that  rhe  allotment  made  to  the  underwriter  Ava-s 
ineffecti\c 

Sometimes  tlic  underwriter,  on  .signing  liis  underAvriiing  letter,  al.s(j 
signs  and  hands  over  at  once  an  application  for  the  full  number  of 
shares  underwritten  by  him,  together  with  a  cheque  for  the  applica- 
tion moneys.  Carmic^aeVs  case,  (1896)  2  Ch.  044.  This  plan  is  in 
some  cases  expedient,  but  the  underwriting  letter  in  such  a  case 
should  bind  the  underAATiter  not  to  revoke  the  application,  and  as  a 
general  rule  there  is  no  special  advantage  to  be  obtained  by  adopting 
this  mode  of  under Avriting. 

Where  A.  addressed  an  under Avriting  letter  to  B.  agreeing  "at  any  Undertaking 
time  Avithin  three  months  after  the  date  hereof,  if  and  as  called  upon  ^aUedupon." 
by  you,  to  subscribe  or  find  responsible  subscribers  for  any  number  of 
shares  you  may  require,  not  exceeding  1,000,"  Avith  an  authority  for 
B.  to  apply  "in  the  event  of  my  not  subscribing  or  finding  respon- 
sible subscribers,"  it  was  held  that  an  allotment  to  A.  in  response, 
to  an  application  by  B.  Avas  not  effective,  B.  not  having  called  on  A. 
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to  subscribe  Ormerod's  case,  (1894)  2  Ch.  474.  Tliis  case  turned  oa 
tlie  prcsenoo  of  the  words,  "  li"  and  as  called  upon  by  you,"  which 
made  the  authority  to  apply  conditional  on  the  underwriter  beinjj^  first 
called  on,  and  thus  given  the  opportunity  of  finding-  subscribers  if 
unwilling-  himself  to  apply.  See  also  to  the  same  effect,  Brussels 
Palace,  dc.  v.  Frockter,  10  T.  L.  R.  12;  Sangstcr  v.  JSletter,  9  T.  L.  It. 
441;  and  BuUjontein  Siin  Diainand  Mine,  VI  T.  Tj.  T?.  4r.l.  wliciethe 
words  were  "  whenever  called  upon." 

In  all  such  cases  the  company,  in  dealing-  witii  the  uudcruritor's 
ag-cni,i.s  bound  to  call  for  his  authority,  and  is  th-us  lixed  with  notice 
of  the  (jualilications  and  conditions  attached  to  such  authority. 
^\'llere,  howovei-,  the  a})plicaliun  appears  to  accord  with  the  authority 
contained  in  the  underwriting  contract,  the  company  is  not  to  be 
treated  as  having  notice  of  private  instructions  given  to  the  agent. 
llennj  Bentlei/  d  Co.,  G9  L.  T.  204,  supra. 

On  the  same  principle  the  Court,  as  is  evident  from  the  decision 
of  (ho  Court  of  Appeal  in  Croion  Lease  Proprietary  Co.,  11  T.  L.  R. 
47,  is  not  disposed  to  import  into  underwriting  contracts  implied 
conditions  in  derogation  of  the  terms  expressed.  In  that  case  A. 
underwrote  some  shares,  and  gave  B.  authority  to  apply.  13.  applied 
after  it  had  become  clear  that  the  scheme  contemplated  by  the  pro- 
spectus could  not  be  carried  out.  It  Avas  held,  nevertheless,  that  A. 
was  bound. 

Where  A.  signed  an  underwriting  contract  with  B.,  but  failed 
when  called  on  by  B.  to  apply  for  the  shares,  it  was  held  that  A .  was 
entitled  to  his  commission  though  he  had  made  default  and  B.  liad 
not  applied  for  him.  This  was  decided  on  the  ground  that  payment 
of  the  commission  was  not  made  conditional  on  A.  duly  applying, 
and  that  B.  had  no  cause  for  complaint,  as  lie  might  have  applied 
on  A.'s  behalf.    Sangster  v.  Netter,  9  T.  L.  R.  441 . 

The  underwriting  of  debentures  presented  this  difficulty,  that  the 
Court  would  not  until  the  Companies  Act,  1907,  s.  16  ('now  replaced 
by  sect.  105  of  the  Companies  Act,  1908),  specificall}'  enforce  an 
agreement  to  borrow  or  to  lend  money  at  the  instance  of  either  the 
intending  lender  or  borrower.  The  remedy  for  breach  of  such  a 
contract  was  by  action  for  damages.  Accordingh\  an  agreement 
Avith  a  company  to  take  up  debentures  of  the  company' ,  whether  by 
under  waiting  or  unconditionally  subscribing  for  the  same,  differed 
essentially  from  an  agreement  to  take  shares.  The  C-ourt  would 
order  specific  performance  of  the  latter  agreement  (p.  57),  but  not 
of  the  former.  So,  if  a  man  subscribed  for  and  became  the  allottee 
of  shares,  and  made  default  in  paying  up  the  amount  in  due  course, 
the  company  could  and  can  recover  the  amount  from  him;  but  if  he 
subscribed  for  debentures,  and  made  default  in  paying  the  instal- 
ments, the  company  could  not,  prior  to  1907,  sue  for  the  balance. 
It  could  only  claim  damages,  and  in  most  cases  the  damages  given 
would  be  nominal.    South  African  Territories  v.  Wallington,  ^^1898) 
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A.  C.  309;  Baliamas  Plantations  v.  Griffin,  14  T.  L.  R.  139.    Hence, 
in  the  case  of  debentures,  the  real  security  for  the  payment  of  sub- 
sequent instalments  was  the  amount,  if  any,  actually  paid  on  appli- 
cation and  subsequently  which  was  usually  made  liable  to  forfeiture 
for  non-payment  of  the  balance.     In  like  manner,  the  Court  would  Terminable 
decline  to  compel  specific  performance  of  a  contract  to  take  up  deben-  gtock!  "^^ 
ture  stock  payable  at  a  fixed  date,  for  the  issue  of  such  stock  really 
amounts  to  a  borrowing  of  money,  though  it  may  be  that  the  rule  did  "  Perpetual" 
not  apply  to  so-called  perpetual  debentures  and  debenture  stock  (the  debentui-r^'^ 
relationshij)  there  not  being  the  ordinary  one  of  borrower  and  lender,  stock. 
but  in  the  nature  of  a  contract  to  purchase  a  perpetual  annuity,  a  Specific  per- 
contract  of  which  the  Court  will  grant  specific  performance).     See  '  ^■^" 

further.  Part  III.,  10th  ed.  161. 

Moreover,  the  rule  did  not  apply  when  the  underwriting  contract  Specific 

was  made,  not  with  the  comi)auv,  but  Avith  a  third  party,  e.a.,  the  performauce 

TT  1  1  'i  -IT  1  •    ,    ,  [semble)  where 

vendor.     He  at  any  rate  would  be  entitled  to  substantial  damages,  contract  is 

Nor  did  the  rule  apply  to  a  contract  with  a  company  which  is  dis-  ^^*^^  t^vcA 

,.     ,    ,  ,.  ,  P        •  "  1  ,        party  or  as  to 

posing  01  debentures  ot  some  other  company,  tor  in  such  case  the  debenturea  of 

transaction  is  in  etl'eet  a  contract  of  sale,  not  of  loan,  and  therefore  another 

.,.  ,.  -11    1        1  1  company. 

specific  periormancc  will  be  decreed. 

In  most  cases  tlie  right  to  keep  the  amount  previously  paid  afforded  Forfeitmv 
a  sufficient  guaranty  that  a  subscriber  would  pay  the  balance;  but  of  paid  in - 
sometimes,  and  especially  wliou  the  instalments  Avere  spread  over  a  default, 
lengthened    jjoriod,    it    was    deemed    advisable    txj   supplement   this 
guaranty  by  inserting  a  provision  empowering  the  company  to  autho- 
rize some  person  on  the  subscriber's  behalf  to  accept  the  company's 
bill  of  exchange,  payable  on  demand,  for  any  instalment  in  relation  Bill  of  ex- 
to  which  the  subscriber  makes  default.    Such  an  authority  being  part  ^.  ^^oe?ome- 
of  the  contract  was  irrevocable,  and  the  acceptor  would  have  to  pay 
the  amount  of  the  bill,  and  not  mere  damages.    See  Form  21. 

All  these  nice  distinctions  and  devices  are  now,  however,  rendered 
obsolete  by  the  section  above  alluded  to  (Companies  Act,  1908, 
s.  105),  providing  that  "A  contract  with  a  company  to  take  up  and 
pay  for  any  debentures  [or  debenture  stock]  of  the  company  may  be 
enforced  by  an  order  for  specific  performance  " ;  a  long-needed  reform 
bringing  the  law  into  line  with  good  sense. 

An  underwriting  contract  under  hand  requires  a  Qd.  stamp  only; 
if  under  seal  a  10s.  stamp.  The  fact  that  it  contains  an  authority 
to  apply  on  the  underwriter's  behalf  does  not  render  a  power  of 
attorney  stamp  requisite  {Walker  v.  Remmett,  15  L.  J.  Ch.  8,  174), 
for  the  authority  is  incidental  to  the  other  provisions;  but  an  autho- 
rity to  apply,  which  is  not  part  of  a  contract,  may  require  a  power 
of  attorney  stamp,  10s.     Ibid. 
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Form  13.  The  A  Company,  Limited. 


Underwriter's       Proposed  issue  of  100,000  shares  of  \1.  oach.  payable  as  follows:  — 
application.  . 

To  the  above-named  C!onipaiiy. 

Gentlemen. 

I  request  you  to  admit  mo  as  an  underwriler  at  a  commission  of 

p.c.  of  [100]  of  the  above  sliares  or  any  less  number  you  think 

fit,  and  upon  the  terms  set  forth  in  the  within  conditions.    Be  so  good 
as  to  notify  me  by  post  your  acceptance  hereof. 

Yours,  &c. 

Date  .  Name  in  full . 

Signature  . 

Address  . 

Occupation  . 

An  underwriting  letter,  if  for  a  specified  number  of  shares  only,  beinj;  an 
offer  must,  unless  otherwise  expressed  therein,  be  accepted  for  the  full  number 
of  shares.  Hence  the  insertion  of  the  words  "  or  any  less  number  you  think 
fit."  The  conditions  are  sometimes  referred  to  as  set  forth  "  below,"  or 
"  within,"  or  "  indorsed  hereon,"  or  "  at  back,"  and  sometimes  they  are  em- 
bodied in  the  letter  and  referred  to  as  "  the  conditions  following^." 

I  hby  acknowledge  notice  of  your  acceptance  of  the  above  for 

shares . 

Signature  of  Undencrifer. 

Cases  frequently  arise  in  wliich  an  underwriter  alleges  that  he  lias  not  been 
given  notice  of  acceptance,  and  it  is  therefore  desirable  to  obtain  an  acknow- 
ledgment under  his  hand  at  the  foot  of  the  letter. 

Conditions  of  Undericriting. 

Underwriting       1 .  Applicons  are  to  be  in  the  form  accompanying  or  referred  to  in 

contract  ^j^g  prospectus  relating  to  the  above  issue  as  finallv  settled  and  filed 
(vendors  or  ■'^        ^  °         _ 

promoters  pay  "with  Registrar  of  Companies, 
commission) . 

Sometimes  words  are  added  thus — "  And  notwithstanding  that  the  same 
departs  from  the  draft  prospectus  previously  submitted  to  the  underwriters." 

Sometimes  this  clause  runs,  "  such  prospectus  to  be  framed  substantially  in 
accordance  with  the  draft  annexed  hereto,"  or  "  framed  on  the  general  lines 
of  the  draft  prospectus  dated  the day  of ,  with  such,  if  any,  modifica- 
tions therein  as  Messrs.  A.  and  B.   (below  referred  to  as  'the  vendors')  may 
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assent  to,  but  so  that  no  alteration  be  made  as  to  the  capital  or  as  to  the      Form  13 

amounts  made  payable  on  application  and  allotment,"  or  "  framed  in  accord- ~ 

ance  with  the  draft  as  ultimately  settled  and  approved  by  ^Messrs.   — — ,  the 
company's  solicitors,  but  so  that  the  amounts  per  share  payable  on  application 

and  allotment  respectively  shall  not  exceed  £ and  £ ." 

It  is  generally  desirable  to  leave  scope  for  alterations  in  the  draft  prospectus, 
for  it  very  commonly  happens  that  some  alteration  becomes  necessary  at  the 
last  moment,  and,  in  the  absence  of  authority  to  alter,  it  would  be  necessary  to 
ask  all  the  underwriters  to  consent.  Occasionally  a  provision  is  added  as  to 
advertising,  e.g.,  "  and  such  prospectus  is  to  be  advertised  and  circulated  to 
such  extent  as  the  company's  brokers  shall  advise;"  but  it  would  not  be  safe  to 
say  that  it  should  be  "  duly  "  or  "  fairly  "  or  "  widely  "  advertised,  for  then 
it  would  be  open  to  each  underwriter  to  object  that  the  advertisement  was  not 
sufficient.  Sometimes  it  is  provided  tliat  the  prospectus  must  specify  the  day 
for  opening  and  closing  the  list  of  subscriptions. 

2.  Before  three  o'clock  on  the  day  on  which  the  prospectus  relating- 
to  the  above  issue  is  first  advertised  in  the  newspapers  [or  on  which 
the  list  of  subscriptions  is  opened,  as  specified  in  the  prospectus  when 
published]  each  underwriter  is  to  apply  for  the  number  of  the  shares 
underwritten  by  him,  and  every  such  applicon  must  be  accompanied 
by  a  cheque  in  favour  of  the  bankers  of  the  coy  for  the  required 
deposit  on  such  shares. 

It  is  a  common  plan  to  rcijuirc  the  application  to  bo  made  on  the  day  <>n 
wliich  the  list  is  opened. 

Sometimes  the  form  runs,  '"  signed  by  the  underwriter  or  his  nominee  or 
nominees  (approved  by  tlie  company),"  or  "  signed  by  the  underwriter  or  some 
other  rcsponsil)le  person  or  persons  approved  by  the  company." 

A  cautious  underwriter  sometimes  adds  a  note  to  his  application  as  follows:  — 

"  N .B. — ^1  make  this  application  as  an  underwriter,  and  on  the  footing  that 
the  public  subscriptions  are  to  go  in  relief,  i/m  rata,  of  the  underwriters' 
subscriptions." 

Sometimes  an  underwriter  guards  against  the  danger  by  writing  to  the 
company  a  separate  letter,  referring  to  his  application  and  informing  the 
company  that  it  is  an  underwriting  application,  and  that  it  is  made  on  the 
footing,  &c. 

Sometimes  the  underwriters  are  not  required  to  subscribe  until  the  closing 
of  the  lists.  In  such  case  substitute  condition  3  for  2,  and  let  the  following 
clause  be  condition  3:  — 

["  3.  If  upon  the  closing  of  the  list  of  subscriptions  the  Avhole  of  the 
shares  ofi'ered  shall  not  have  been  subscribed  for  by  the  public,  each 
underwTiter,  upon  the  request  of  the  coy,  is  to  apply,  in  accordance 
with  the  prospectus,  for  his  proportion  of  the  shares,  not  subscribed  by 
the  public."] 

Where  such  a  condition  is  used,  it  is  necessary  to  give  to  the  underwriter 
notice  stating  how  many  shares  he  must  apply  for,  and  until  that  notice  is 
given  and  default  made  by  him  he  does  not  "  fail  "  to  apply  within  condition  4. 
Consort,  ^c.  Mines,  (1897)  1  Ch.  575;  Brussels  Palace  of  Varieties  v.  Prockter, 
10  T.  L.  R.  72. 
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Form  13.  3.  Tlie  jjublic  subscriptions  for  the  shares  received  before  tlie 
closing-  of  the  subscription  list  arc  to  go  in  relief  of  the  undor-writers, 
in  proportion  to  the  amounts  underwritten  by  them  respiy .  Subscrip- 
tions by  the  public  withdrawn  before  allotment,  and  subscriptions 
rejected  by  the  directors  as  unsatisfactory,  are  not  to  be  counted  as 
public  subscriptions . 

Somotimes  provision  is  made  that  applications  initialled  and  sent  in  by  an 
underwriter  before  the  closing  of  the  subscription  list,  and  accepted  by  the 
company,  are  to  go  in  further  reduction  of  such  underwriter's  obligation. 

Sometimes  the  issue  of  a  portion  of  the  shares  has  been  otherwise  insured,  and 
in  such  case  it  may  be  necessary  to  add  a  clause  to  the  effect  that  "  the  vendors. 

shall  be  deemed  to  underwrite  of  the  said  shares  on  the  footing  of  these 

conditions,"  and  if  so  arranged  it  can  be  provided  that  the  public  subscriptions 
"  shall  go  first  in  relief  of  the  vendors'  undertaking  aforesaid,  and  any  surplus 
shall  go  in  relief  of  the  underwriters.'" 

4.  Where  any  underwriter  fails  to  put  in  his  applicon  on  the  day 
afsd,  the  coy  is  to  be  at  liberty  to  nominate  some  person  on  behalf  of 
such  underwriter,  to  sign  and  put  in  such  applicon,  and  to  conclude  an 
agreemt  with  the  coy  for  the  allotment  to  such  underwriter  of  the 
shares  which  ought  to  be  taken  up  by  him  as  afsd  or  any  less  number 
[and  the  authority  conferred  by  this  clause  is  irrevocable]. 

The  authority  thus  to  apply  and  contract,  being  one  of  the  terms  of  the 
contract,  cannot  be  revoked.  Carmichael's  case,  (1896;  2  Ch.  643;  Carter  v. 
White,  25  Ch.  D.  666,  supra,  p.  292.  Hence  the  words  in  brackets  can,  if 
desired,  be  omitted. 

If  preferred,  it  can  be  provided  that  ''  the  companj-  may  treat  the  under- 
writing letter  as  a  sufficient  application,  and  may  allot  accordingly."  This  is 
just  as  effective.     Licensed  Victuallers'  Association,  42  C.  D.  1. 

Another  plan  is  to  get  each  underwriter  to  sign  at  once,  in  blank,  a  proper 
form  of  application  for  the  shares,  the  vendors  being  empowered  to  fill  up  the 
blank  for  the  proper  proportions  when  ascertained. 

5.  Each  underwriter  is  to  be  paid  by  the  coy  a  commission  at  the 
rate  of  £ p.c.  on  the  amount  underwritten  by  him,  such  commis- 
sion to  be  paid  within  days  after  the  coy  becomes  entitled  to 

commence  business. 

Sometimes  it  is  provided  that  the  commission  was  to  be  paid  out  of  some 
particular  fund,  e.g.,  "  out  of  the  cash  portion  of  the  purchase-money  payable 

by  the  company  to  the  vendors,  and  the  payment  to  be  made  within days 

after  the  first  general  allotment  of  the  shares  aforesaid,  or  within  days 

after  the  completion  of  the  purchase,"  or  within  days  after  the  payment 

of  the  first  instalment  of  the  purchase-money  payable  by  the  company  to  the 
vendors.     See  now  sect.  89  of  the  Companies  Act,  1908,  supra,  p.  279. 

When  the  commission  is  to  be  paid  by  the  company  out  of  premiums,  provi- 
sion should  be  made  accordingly,  e.g.,  "  is  to  be  paid  by  the  companj'  out  of  the 
premiums  received  in  respect  of  the  above  issue  a  commission  at  the  rate  of 
£ per  cent.,"  kc. 
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As  to  payment  out  of  premiums,  see  p.  286,  supra.  Tfny      11 

Sometimes  the  company  reserves  power  to  satisfy  the  commission  by  the  issue    _      

of  paid-up  shares. 

6.   The  underwriters  are  to  be  relieved  altogether,  unless  at  least 
of  the  sd  shares  are  underwritten  before  the  prospectus  is  pub- 


lished. 

Such  a  condition  is  sometimes  inserted. 
Sometimes  a  condition  as  follows  is  inserted:  — 

["  Each  underwriter  is  to  be  at  liberty  to  determine  his  obligation 

to  subscribe  if  before  the da}'  of the  coy  should,  by  reason 

of  unforeseen  circumstances,  get  into  financial  difficulties  or  discredit, 
or  if  before  that  date  any  war  or  political  disturbances  or  panic 
should  break  out  and  seriously  affect  the  English  money  market."] 

7.  No  underwriter  is  to  effect  any  sale  of  shares  in  the  coy,  either 
directly  or  indirectly,  until  (at  least  fourteen  days)  after  the  first 
general  allotment  of  shares  has  taken  place. 

8.  Any  allotment  to  an  underwriter  as  such  must  be  made  within 
weeks  from  the  date  of  his  applicon  for  admission  as  an  under- 


writer. 

9.  Any  notice  to  an  underwriter  may  be  given  by  sending  the  same 
through  the  post,  addressed  to  him  at  the  address  stated  in  his  form 
of  applicon  for  admission  as  an  underwriter,  and  shall  be  deemed  to 
be  served  at  the  expiration  of  24  hours  after  it  is  posted. 

To  .  Letter  of 

acceptance. 

Sir, 

With  reference  to  your  request  of  the inst.  we  admit  you  as  an 

underwriter  of ordinary  shares  in  the  above  co}-,  at  a  commission 

of  p.c,  upon  the  footing  and  subject  to  the  conditions  therein 

referred  to. 

Yours,  &c. 

In  many  cases  the  liability  of  an  underwriter  turns  on  the  question  whether 
his  offer  to  underwrite  has  been  accepted  by  the  persons  to  whom  it  is 
addressed.  Accordingly,  a  record  of  the  posting  of  the  acceptance  should  be 
kept,  or,  better  still,  let  the  underwriter  sign  on  the  letter  an  acknowledgment 
as  below,  p.  301. 
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UNDERWRITING. 


[Chap.  IV. 


Form  14. 

Underwriting' 
letter  with 
signed  appli- 
cation and 
deposit. 


The  B  Co>rPANY,  Limited. 

Capital  £ ,  divided  into shares  of  11.  each. 

The  proposed  issue  of  — —  shares  of  \l.  oath. 
To  the  above-named  Company. 

Crentlemeii, 

1 .  With  reference  to  the  draft  prospectus,  dated  tlie day  of 

and  marked  "draft  subject  to  revision,"  which  when  finally  settled 
you  propose  to  issue,  and  for  the  conson  below  mentd,  I  the  under- 
signed hby  underwrite of  the  above  shares  so  to  be  offered  [and 

I  now  hand  you  an  applicon  for  the  same  together  with  cheque  for 

£ for  payment  of  the  deposit  of per  share  payable  on  the 

shares  underwritten  by  me  Avhich  is  to  be  applied  accordingly]. 

It  is  now  very  common  to  require  an  underwriter  to  sign  at  once  a  form  of 
application  and  pay  over  tho  apjjlicatiim  money,  as  tlic  payment  I'orm.s  a 
guarantee  of  fjo,iii  fiilfx. 

2.  My  subscription  is  to  be  on  the  terms  of  your  prospectus  as 
finally  settled  and  iilcd  with  the  Registrar  of  Companies,  and  you 
are  at  liberty  to  insert  the  date  of  such  prospectus  in  my  applicon. 

3.  If [or  the  whole]  of  the  sd shares  in  your  capital  shall 

be  applied  for  by  and  allotted  to  the  public,  I  am  not  to  be  allotted 

any  shares  in  respect  of  my  applicon;  but  if  [the  whole  of]  such 

shares  be  not  so  applied  for  and  allotted,  then  all  applicons  made  by 
the  public  on  which  allotments  ai-e  made  are  to  be  applied  in  relief 
of  the  underwriters,  including  myself,  rateably  in  proportion  to  the 
amount  of  the  shares  underwritten  by  them  resply.  Provided  that  if 
any  of  the  unde^^vriters  shall,  under  clause  4  of  the  underwriting 
letters,  subscribe  or  procure  subscriptions  for  amounts  in  excess  of  the 
amounts  which  they  would  but  for  this  proviso  have  to  take  up,  then 
the  excess  shall  be  applied  in  relief  of  the  underwriters  who  have  not 
completely  relieved  themselves  under  clause  4.  and  in  proportion  to 
the  amounts  underA^a-itten  by  them  resply. 

4.  All  applicons  initialled  by  me  and  approved  by  you,  sent  in  by 
me  prior  to  the  time  fixed  by  the  prospectus  for  closing  the  list  of 
subscribers,  are  to  be  applied  primarily  in  relief  of  my  obligation  to 
subscribe  hereunder  and  shall  not  be  considered  subscriptions  by  the 
public. 

5.  If  I  withdraw,  or  do  not  hand  yoti  tlie  above-mentd  applicon, 
3'ou  arc  to  be  at  liberty  to  authorize  anj-  one  of  your  officers  in  ray 
name  or  on  my  behalf  to  sign  and  put  in  an  applicon  in  the  form 
referred  to  in  tlie  prospectus  as  published  for  the  number  of  shares 
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iiudt'i\\ritien  by  me  or  any  less  number,  and  to  take  an  allotment  in     Form  14. 
respect  thereof,  and  I  will  pay  the  ( ?)  applicon  and  allotment  money 
immedialely  after  receiving  notice  of  allotment. 

G.   You  are  within  — —  days  after  you  shall  have  become  entitled  to 

I'Ommence  business  to  pay  me  a  commission  of p.c.  in  cash  on  the 

nominal  amount  of  the  shares  underwritten  by  me,  such  commission 
to  be  pd  whether  I  am  required  to  accept  an  allotment  of  shares  or 
not;  but  if  an  allotment  be  made  to  me  no  commission  is  to  be  pay- 
able until  the  {?)  applicon  and  allotment  moneys  payable  by  me  have 
been  pd,  and  you  may  apply  the  commission  in  or  towards  payment 
of  such  moneys. 

[You  are  to  have  the  option  of  satisfying  the  amount  payable  to 
me  by  allotting  to  me  fully  pd-up  shares  in  your  capital  to  be  treated 
as  of  par  value,  and  if  you  elect  to  exercise  this  option  you  are  before 
allotment  to  enter  into  a  contract  with  some  person  as  trustee  for  me, 
providing  for  the  making  of  such  allotment  in  satisfaction.] 

[As  further  cousctn,  I  am  to  luivo  ihe  right,  exercisable  at  any  time 

before  the day  of ,  to  call  for  the  allotment  at  par  of  one  11. 

share  in  your  capital  for  every  11.  share  underwritten  by  me.  Every 
.-uch  call  must  be  in  writing  under  my  hand  served  on  you,  and 
accompanied  by  the  par  value  of  the  shares  called  for,  and  you  are  to 
allot  the  shares  so  called  for  to  mo  or  to  my  nominee  as  I  may  direct, 
and  each  call  may  comprise  so  many  of  the  sd  shares  as  I  choose.] 

That  a  clause  as  above  is  valid,  see  supra,  p.  284. 

7.  I  am  not  to  be  bound  to  subscribe  unless  at  least of  the  sd 

shares  are  underwritten  prior  to  the  publication  of  the  prospectus,  and 
any  allotment  to  mo  must  be  made  before  the day  of . 

8.  My  obligation  hereunder  is  to  hold  good  notwithstanding  any 
variation  between  the  draft  pr(jspeetus  submitted  to  me,  as  above 
referred  to,  and  the  prospectus  as  finally  settled  and  published,  pro- 

\  ided  that  the  amount  of  the  capital  of  the  coy,  namely,  £ divided 

into  shares  of  1?.  each,  is  not  altered. 

9.  Any  notice  to  me  may  be  served  by  sending  the  same  by  post 
addressed  to  me  at  the  subjoined  address,  and  shall  be  deemed  to  be 
•served  on  the  day  following  that  on  which  it  is  posted. 

B(!  so  good  as  to  notify  to  me  your  acceptance  of  this  proposal. 

Dated  this day  of . 

[Sigfiature  of  Underwriter.'} 

Address . 

I  acknowledge  notice  of  your  acceptance  of  the  above  proposal  for 

shares. 

[Signature  of  Underwriter.] 
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Form  14a. 

Ai'cepttiuce  of 
\iiiderwritiu«'     gjj. 
propoHal.  ' 


To 


of 


With  reference  (o  your  underwriting'  proposal  of  the of , 

a  copy  of  which  is  set  fortli  above,  the  coy  hby  accepts  the  same  for 

shares  and  acknowledges  the  receipt  of  the  cheque  for  £ , 

being  the  deposit  thereon. 

Date . 


A. 
C. 


B. 
D. 


Directors. 


Form  15. 

Sub-under- 
writing letter. 


ThK    COMIWNY,    LlMITKl). 

Capital  £ ,  divided  into shai-es  of  ll.  each. 

Proposed  issue  of shares. 

To  ,  of . 


Understanding  as  I  do  that  you  have,  tor  a  commission  to  be  paid 

by  the  above-named  coy,  underwritten  of  the  above  shares,  I 

hex-eby  propose  to  sub-underwrite  of  the  same  shares,  and  now 

hand  you  an  applicon  for  the  same,  togetlier  with  cheque  for  £ 

for  payment  of  the  deposit  of per  share  payable  on  the  shai-es 

sub-underwritten  by  mo,  which  is  to  be  applied  accordingly. 

My  subscription  is  to  be  on  the  terms  of  the  coy's  prospectus  as 
finally  settled,  and  filed  with  the  liegisti'ur  of  Companies,  and  you  are 
to  be  at  liberty  to  insert  the  date  of  such  prospectus  in  my  applicon. 

If  the  .sd  shares  in  the  coy's  capital  shall  be  applied  for 

and  allotted  to  the  public  within days  after  the  publication  of 

the  prospectus  aforesd,  I  am  not  to  be  allotted  any  shares  in  respect 
of  my  applicon,  but  if  the  w-hole  of  the  sd  shares  shall  not  be  applied 
for  and  allotted  within  the  period  aforesd,  then  all  applicons  made  by 
the  public  on  which  allotments  are  made  are  to  be  applied  in  relief  of 
the  sub-underwriters,  including  myself,  rateably  in  proportion  to  the 
amount  of  the  shares  sub-underAmtten  by  them  respectively,  and  only 
my  rateable  proportion  of  the  shares  not  so  applied  for  by  and 
allotted  to  the  public  shall  be  allotted  to  me. 

All  applicons  initialled  by  me  and  approved  by  you  sent  in  by  me 
to  the  coy  prior  to  the  time  fixed  by  the  jjrospectus  for  closing  the  list 
of  subscribers  are  to  be  applied  in  further  relief  of  my  obligation  to 
subscribe  hereunder,  and  shall  not  be  considered  subscriptions  by  the 
public. 

If  I  withdraw  or  do  not  hand  you  the  above-mentioned  applicon, 
you  are  to  be  at  liberty  in  my  name  and  on  my  behalf  to  sign  and  put 
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in  an  applicon  in  the  form  referred  to  in  the  prospectus  as  published     Form  15. 

for  the  number  sub-underwritten  by  me  or  any  less  number  and  take  ' 

an  allotment  in  respect  thof,  and  I  will  pay  the  applicon  and  allot- 
ment money  immediately  after  receiving-  notice  of  allotment. 

You  are,  within  days  after  you  shall  have  been  paid  your 

underwriting  commission  by  the  company,  to  pay  me  a  commission  of 

per  cent,  in  cash  on  the  nominal  amount  of  the  shares  sub- 
underwritten  by  me,  such  commission  to  be  paid  whether  I  am 
required  to  accept  an  allotment  of  shares  or  not,  but  if  an  allotment 
be  made  to  me  no  commission  is  to  be  payable  until  the  applicon 
and  allotment  moneys  payable  by  me  have  been  paid,  and  you  may 
apply  the  commission  in  or  towards  payment  of  such  moneys. 

I  am  not  to  be  bound,  &c.    \^See  Form  14.] 

My  obligation  hereunder,  &c.     [See  Form  14.] 

Any  notice  to  mo  may  be  served,  Ac.    ^See  Form  14.] 

Be  so  good  as  to  notify  to  me  your  acceptance  of  this  proposal. 

Dated  this  - —  day  of . 

[Signature  of  Underwriter.'] 

Address . 

I  acknowledge  notice  of  your  acceptance  of  the  above  proposal  for 

shares. 

^Signature  of  Underivriter.'] 

It  is  extremely  important  to  neeure  from  the  underwriter  an  acknowledgment 
in  writing  of  the  receipt  of  notice  of  acceptance  of  liis  underwriting  proposal, 
for  otiierwise  where  the  party  to  whom  the  letter  i.s  addressed,  in  exercise  of  the 
authority  apparently  conferred  by  the  letter,  proposes  to  sign  an  application 
for  shares,  the  company  may  not  improbably  raise  the  question  whether  the 
offer  has  been  accepted.  The  company  has  no  right  to  presume  the  acceptance 
of  the  offer;  and  if  the  offer  has  not,  in  fact,  been  duly  accepted,  the  applica- 
tion, pursuant  thereto,  will  be  ineffective.  Si--  f',,),^/,,-'  [)»'rj,  T.fv,-I  (Inid  Mi,te^. 
Ltd.,  (1897)  1  Ch.  575. 


The  D  Company,  Limited.  Form  16. 


(About  to  be  registered.)  Underwriting 

^  o  /  letter  to 

Proposed  issue  of  100,000  shares  of  II.  each.  com^rn^""^ 

,.,.,.«  ,        n       ,1         1  1  about  to  be 

To  A.  B.,  of ,  as  trustee  for  the  above-named  coy.  formed. 

Sometimes  it  is  found  desirable  to  make  the  underwriting  contracts  with  a 
trustee  for  the  proposed  company,  so  that  the  underwriter  may  be  secured 
before  the  expense  of  registration  is  incurred. 

Sir, 

With  reference  [as  in  Form  14]. 

My  subscription  is  to  be  on  the  terms  of  the  coy's  prospectus  as 
finally  settled  and  issued,  and  you,  &c.  [asi7i  Form  14]. 
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UNDERWRITING. 


rCHAP.   IV. 


Form  16.  If,  &c.  [as  in  Form  14]. 

All  applicoiis,  &c.  \as  in  Form  14]. 

If  I  wiilidraw  or  do  not  hautl  vou  tho  abovo-mcntionod  applicon, 
you  are  to  be  at  liberty  in  iiiy  name  and  on  my  behalf  to  sign,  &c. 
[as  in  Form  14]. 

The  coy  is  within  days  after  it  has  become  entitled  to  com- 
mence business,  &c.  [as  in  Form  14]. 

I  am  not,  &c.  \_as  in  Form  14]. 

My  obligation  hereunder,  &c.  [as  in  Form  14]. 

You  are  to  be  at  liberty  on  my  behalf  to  concur  witli  the  coy  in 
making-  a  contract  under  which  the  coy  is  to  take  your  place  for  the 
puq)oses  hereof,  and  if  such  contract  is  not  duly  made  before  the 
publication  of  the  prospectus  I  am  to  stand  free  from  all  obligations 
hereunder. 

[The  rest  as  in  Forni  14.] 

Except  as  allowed  by  sub-sot-t.  1  of  sect.  89,  commissions,  discounts,  kc,  out 
of  capital  in  relation  to  tho  taking  of  .shares  are  prohibited;  but  the  section  is 
not  to  affect  the  power  of  the  company  to  j)ay  brokerage  at  tlie  ordinary  rate 
as  heretofore. 


Underwriting  Letter. 


Form  17. 


To  THE 


Company,  Li.mitrd. 


Underwriting 

letter  where 

application 

not  to  be  made 

till  list  closed.  Gentlemen 


Proposed  issue  of  100,000  Ordinary  Shares  of  1/.  each; 
Payable  as  to on  applicon,  and  a'^  to on  allotment,  &c. 


I  agree,  for  the  conson  below  stated,  to  underwrite  shares  of 

11.  each  in  the  above-named  coy. 

My  subscription  is  to  be  on  the  terms  of  the  coys  prospectus  as 
finally  settled  and  published,  and  upon  the  form  accompanying  or 
referred  to  in  such  prospectus. 

If  upon  the  publication  of  the  prospectus,  the  whole  of  the  sd 
100,000  shares  shall  be  taken  up  by  the  public,  then  no  allotment  is 
to  be  made  to  me;  but  if  the  whole  shall  not  be  so  taken  up,  then  I 
am  to  be  bound  to  subscribe  for  and  take  up  the  residue. 

The  consideration  for  my  entering  into  this  agreemt  shall  be, 
&c.,  &c. 

Applicons  procured  by  me  and  properly  identified  and  approved  by 
you,  upon  which  allotments  shall  be  made,  shall  go  in  reduction  of 
my  underwriting-  obligation,  and  shall  not  be  counted  as  applicons  by 
the  public. 

As  soon  as  conveniently  may  be  after  the  time  fixed  by  the  pro- 
spectus for  the  closing  of  the  subscription  list  you  are  to  inform  me 
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the  number  of  shares  for  which  I  am  to  subscribe  as  above,  and     Form  17. 

unless  within liours  from  such  notice  being  given  I  apply  for  the  

same  you  are  to  be  at  liberty  to  treat  this  letter  as  ray  applicoa 
for  tiio  same,  and  I  will  pay  the  allotment  money  immediately  after 
receiving  notice  of  allotment.  Your  certificate  in  writing  that  I 
have  so  failed  and  as  to  the  number  of  shares  I  am  bound  to  take 
shall  be  conclusive. 

I  undertake  not  to  effect  any  sale  of  shares  in  the  coy,  either 
directly  or  indirectly,  until  at  least  fourteen  days  after  the  first 
general  allotment  of  shares  has  taken  place. 

Any  allotment  pursuant  to  this  agreemt  must  be  made  on  or  before 
the  - — —  day  of next. 

Any  notice  to  me  may  be  sent  through  the  post  to  the  subjoined 
address,  and  shall  be  deemed  to  be  served  on  the  day  follo\ving  that 
on  which  it  is  posted. 

Be  so  good  as  to  notify  to  me  your  acceptance  of  this  proposal. 

Dated  the day  of . 

[Signature  and  Address  of  Undenrr/ter.^ 
I  acknowledge,  &c.,  see  supra,  p.  301. 

Sonictinips  the  underwritinp  Icttor."  contain  a  provi.sion  that  the  shares,  if 
any.  taken  up  pursuant  thereto  are  to  be  pooled,  e.g. : — 

As  regards  any  shares  allotled  io  mv  pursuant  hto,  I  am  to  pool  the 
same  by  signing  on  your  request  the  pooling  agreemt,  a  copy  of  which 
is  indorsed  hereon,  and  if  I  do  not  C(jmply  with  such  request  within 
24  hours  after  the  making  tlioT  you  iiia\  sign  the  sd  pooling  agreemt 
on  my  behalf. 

See  Forms  (J.  7,  ajid  8. 


,    .        The CoMi'.ANY,  Limited.  Form  18". 

Issue  of  10,000  Preference  Sliares  of  10/.  each,  at  a  premium  of  21.   Underwriting- 

per  share,  pavable  as  follows:— [.9/rt^e  howl.  contract  with 

I  r   .  L  J  the  company. 

Conditions  of  Underwriting. 

1 .  The  above  shares  are  to  be  offered  in  the  first  instance  to  the  Where  com- 
ordinary  shareholders  in  the  above  coy  in  accordance  with  the  arts  out  of  profits*. 
of  asson,  and  those  (if  any)  not  taken  up  by  them  are  to  be  offered 

for  public  subscription. by  a  prospectus  approved  by  the  coy's  brokers, 

Messrs.  ,  and  on  the  footing  that  the  issue  price,  121.  per  share, 

is  to  be  pd  up  as  above. 

2.  If  any  such  prospectus  is  published,  an  underwriter,  before 
3  o'clock  on  the  day  on  which  the  list  of  subscriptions  is  opened,  as 

P.  X 
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[Chap.  IV. 


Form  18.     specified  in  such  prospectus,  is  to    apply,  or    procui-e    respuiisiltlo 
persons  tu  apply,  for,  &c.     \Se-e  Form  13,  clauae  2.] 

3.  The  fc>ub.scrii)tions  by  sharoholdors  in  response  to  the  offer  above 
referred  to,  and  the  public  subscriptiony  received  before  the  day  of 
the  subscription  list,  are  to  go  in  relief  of  the  underwriters,  pro  rata, 
in  proportion  to  the  amounts  underwritten  by  them  resply,  nave  that 
subscriptions  by  nominees  of  an  undorwrifer,  if  initialled  by  him,  are 
to  go  in  his  relief  exclusively. 

4.  If  any  underwriter  fails  to  put  in  lii^  applicon  on  the  day  afsd 
the  coy  is  to  be  at  liberty  to  nominate  any  person  to  sign  and  put  in 
such  applicon  on  the  underwriter's  behalf,  and  an  applicon  signed  by 
such  nominee  shall  be  effective,  and  is  not  to  be  revocable  l)y  the 
underAvriter. 

.).   The  coy  is  to  pay  to  each  underwriter  a  commission  at  the  rate 

of p.c.  on  the  amount  underwritten  by  liim,  and  such  coumiis- 

sion  is  to  be  pd  within  days  uft^M-  tlie  notices  of  allotment  are 

sent  out  [i/  so,  add  and  is  to  be  payable  exclusively  out  of  the 
undivided  profits  of  the  coy.     See  j).  28G.] 

6.  No  underwriter  is  to  effect  any  sale.     [See  Form  13.  clause  7.] 

7.  Any  allotment.     [Form  13,  clause  8.] 

8.  Any  notice.     [Form  13,  clause  9.] 

To  the  above-named  coy. 

I  hby  underwrite  shares  of  tlie  above  issue  on  the  terms  set 

forth  in  the  above  underwriting  conditions,  which  are  to  be  treated  as 
embodied  in  this  applicon. 

Be  so  good  as  to  notify  to  me  your  acceptance  hereof. 

Signature,  date,  dc,  as  ubove.^ 


Form  19. 

Agreement 
to  procure 

underwriting 
tor  a  lump 
som. 


Agreement  to  PRocrKE  Underwriters. 

day  of between  The 


Coy, 


AN  AGREEMT  made  the 

Limtd,  of (  hnftr  called  "  the  Coy  "),  of  the  one  part,  and  A.  B., 

of  (hnftr  called  "  Mr.  B."),  of  the  other  part:  Where.^s  the 

capital  of  the  coy  is  120,000Z.,  divided  into  120,000  shares  of  11.  each: 
And  where.\s  the  coy  is  about  to  offer  80,000  of  the  sd  shares  for 
public  subscription,  and  such  offer  is  to  be  made  by  a  prospectus: 
And  whereas  a  draft  of  such  prospectus  has  been  prepared,  and  is 
annexed  hto,  but  it  is  contemplated  that  such  draft  may  be  altered  in 
some  respects  before  it  is  finallj'  settled  and  filed  with  the  Registrar 
of  Companies:  And  where.^s  Mr.  B.  has  offered  to  procure  the 
placing  of  40,000  of  the  shares  so  to  be  offered. 

Now  therefore  it  is  agreed  as  follows: — 

1.  Mr.  B.  .shall  procure  40,000  of  the  shares  so  to  be  offered  as  afsd 

to  be  underwritten  by  responsible  underwriters  within days  from 

the  date  hof. 
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2.  The  under writiug-  shall  be  effected  by  proper  oontracts  in  writing-     Form  19. 

signed  by  the  respective  underwriters,  and  framed  in  the  terms  of 

the  underwriting  letter  annexed  hto,  save  that  if  Mr.  B.  sliall  himself 
undorwiite  pt  [not  exceeding shares]  of  the  sd  shares  the  under- 
writing letter  signed  by  him  must  be  addressed  to  the  coy,  and  the 
commission  payable  thereunder  shall  be  treated  as  in  pt  payment  of 

the  sum  of  1.5,000?.  below  mentd. 

3.  The  underwriting  letters,  duly  signed  as  afsd,  must  be  delivered 

to  the  co}^  within days  from  the  date  hof,  and  it  shall  rest  with 

the  coy  on  such  delivery  to  declare  whether  it  is  or  is  not  satisfied 
as  to  any  of  the  iinderwriters,  and  if  it  so  declares,  Mr.  B.  shall 
forthwith  substitute  other  responsible  underwriters  approved  by  the 
coy. 

4.  On  delivery  to  the  coy  of  the  underwriting  letters  afsd,  the  coy 
is  to  be  entitled  to  the  full  benefit  thof,  and  to  exorcise  all  the  rights 
thby  conferred  on  Mr.  B.,  and  Mr.  B.  shall  be  bound  to  pay  the 
commission  payable  under  such  underwriting  letters,  and  the  coy 

shall  be  at  libciiy,  out  of  the  sum  of  £ below  mentd,  either  to 

pay  such  commissi(Hi  on  liis  behalf  oi-  to  retain  the  requisite  amount 
until  he  slmll  liave  satisfied  the  coy  that  he  has  pd  the  imderwriting 
commission. 

5.  In  conson  of  tlio  ])r(Miii'<('s  tlM'  <<iv  shall,  within da^s  after 

it  becomes  entitled  to  commenco  business,  pay  to the  sum  of 

£ ,  with  full  power  fur  them  to  satisfy  £ part  of  the  sd  sum 

by  the  allotment  of  3,000  fully  pd-up  shares  in  the  coy. 

As  WITNESS,  &c. 

SCIIKDILE. 


The Company,  Limited.  Form  20. 


Issue  of  3, .500,000?.  .',  p.c.  First  Mortgage  Debentures.  ^""^d  bl'S 


For  the  purpu.-^e  of  consolidating  and  converting  the  outstanding 
first  and  second  5h  p-C.  mortgage  debentures  of  the  coy. 

The  new  debentures  will  be  redeemable  at  103  p.c.  in  20  years, 
by  aunua!  drawings,  I  ho  first  redemption  to  take  place  on  1st  January, 
189G. 

The  coy  will  reserve  power  to  pay  off  an}-  debentures  at  any  time 

after  the  of  at  105  p.c.  on  giving  six  calendar  months' 

notice. 

The  new  debentures  will  be  secured  by  a  trust  deed  in  the  terms  of 
the  draft  already  prepared  by  the  coy's  solors. 

The  holders  of  the  present  debentures  will  be  given  the  option  of 
converting  their  debentures  into  debentures  of  the  new  issue,  the 
option  to  be  exercised  within  14  days  from  the  first  publication  of  the 
prospectus  of  the  new  issue.  -  .  .. , 

X  2 


of  a  debenture 
issue. 


;i08 

Form  20. 


UNDERWRITING.  [ChaI'.    IV 


Cond/fions  of  VnderurH'nn)  the  above  Dehoiturcs. 

1 .  An  uiideiw  rit(U'  is  uu  tlic  duy  ol'  tlio  publication  ul"  the  prospectus 
relating-  to  the  above  issue  to  deliver  to  Messrs.  N.  M.  R.  it  Sons, 

at Court,  Lane,  London,  an  applicon  in  \vritin<>-  tramed  in 

accordance  with  the  form  referred  to  in  such  prospectus,  and  duly 
signed  by  sucii  underwriter,  for  the  amount  of  the  debentures  under- 
written by  hiui;  hut,  regard  h(>iu<^'  had  to  condition  G  hereof,  the 
applicon  need  not  be  accompanied  by  the  deposit  nientd  in  the  pro- 
ispectus . 

2.  The  coy  is  to  ite  deemed  to  underwrite  £ of  th(>  debentures. 

3.  The  public  subscriptions  for  the  delientures  are  to  go  as  to  the 

first  £ in  relief  of  the  coy's  underwriting  ai)plication  afsd,  and  as 

to  the  .surplus  in  relief  of  the  underwriters,  other  than  the  coy, 
in  pro[)ortion  to  the  amount.s  underwritten  by  them  resply;  and 
accordingly,  if  the  public  subscriptions  amount  to  3.o()0,000/.,  the 
underwriters  are  t-o  be  wholly  relieved  fr<jm  their  luulerwriting- 
obligations . 

4.  For  tlie  purposes  of  the  preceding-  clause,  all  subscriptions  ou 
the  footing  of  the  sd  prospectus  made  before  the  closing-  of  the  sub- 
scription lists  (othei-  than  those  made  pursuant  to  conditions  1  and  .l) 
arc  to  be  considered  public  subscriptions,  whether  for  cash  or  for 
conversion. 

5.  Where  any  underwriter  fails  to  put  in  his  applicon  on  the  day, 
afsd,  the  coy  is  to  be  at  liberty  to  authorize  any  person  to  sign  and 
put  in  such  applicon  (ui  his  behalf,  and  such  authority  shall  be 
effective.  An  applicon  made  und(>r  this  clause,  or  under  clause  1, 
shall  not  be  revocable. 

6.  Before  entertaining-  any  a[)plicon  for  accepi<ince  as  an  under- 
writer the  coy  must  be  satisfied  that  the  applicant  has  pd  in  to  the 
account  of  the  coy,  ai  Messrs.  N.  M.  R.  &  Sons,  a  sum  equal  to  ')  i).e. 
on  the  amount  i)ixjpo.sod  t-o  be  underwritten  by  him,  and  the  sum  so  pd 
in  is  to  be  treated  as  the  deposit  payable  on  applicon  for  the  deben- 
tures underwritten  by  him. 

7.  Any  allotment  on  an  applicon  made  pursuant  lo  these  conditions 

must  bo  made  before  the day  of ,  otherwise  the  underwriter 

shall  be  relieved  altogether.  If  at  any  time  between  the  signing  of 
this  applicon  and  the  publication  of  the  prospectus,  owing-  to  grave 
political  or  financial  disturbances,  the  price  of  British  2|  p.c.  Consols 
fall  to  or  below  — .  the  underwriters  are  also  to  be  relieved  of  their 
obligation. 

8.  The  coy  within  days  after  the  closing  of  the  subscription 

lists  is  to  pay  to  each  underwriter  a  commission  at  the  rate  of 

p.c.  on  the  amount  of  the  debentures  underwritten  by  him  pursuant 
to  these  conditions. 
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y.   Any  uuticc  to  au  underwriter  may  be  given  by  sending-  the  same     Form  20. 
through  the  post  in  a  letter  addressed  to  him  at  the  address  stated 
in  his  form  of  a})pli(on  for  admission  as  an  underwriter,  and  shall  be 
deemed  to  ho  served  at  the  expiration  of  tAventy-four  hours  after  it  is 
posted. 

London,  May,  18 — . 

Application  for  Admission  as  an  Underwriter. 

Ti)  I  lie ^'<jy.  Limtd. 

Gentlemen, 

Having-  pd  to  your  bankers,  Messrs.  N.  M.  R.  &  Sons, Court, 

Lane,  London,  £ ,  being  a  deposit  of  .5  p.c.  on  £ deben- 
tures of  the  above  issue,  I  hby  request  you  to  admit  me  as  an  under- 
writer of  that  amount  of  debejitures  of  the  sd  issue,  or  any  less  amount 
specified  in  your  acceptance  hereof,  subject  to  the  conditions  of  under- 
WTiting-  annexed. 

Date        -  .  Name  in  full . 

Address . 

Description . 

Signature  . 

As  to  tlie  underwriting  of  debentures,  sec  pp.  294,  295,  su/jrct. 

Sufli  underwriting  is  not  touched  by  sect.  89  of  the  Companies  Act,  1908. 


TllK  (lOMI'ANV,    LlMiriCD. 

Lssue  of  £ Debentures,  &c. 

To  tlie  above-named  (,'oy. 

Gentlemen, 

For  the  conson  hnftr  uKsntd,  I,  the  uudersigned,  agree  with  you 
that  on  the  publication  of  tlie  prospectus  oll'ering-  the  above-mentioned 
debentures  for  public  subscription,  I  will  apply  in  the  form  referred 

to  in  such  prospectus  for  £ of  the  sd  debentures,  and  will  pay 

thereon  the  amount  payable  on  applicon,  and  will  accept  the  allotment 
of  and  pay  the  allotment  moneys  and  subsequent  sums  which  become 
payable  in  respect  of  any  debentures  allotted  to  me  in  response  to 
such  applicon. 

It  is  understood  that  to  the  extent  to  which  applicons  are  received 
from  the  public  before  the  closing  of  the  subscription  list,  I,  and  all 
other  underwriters,  are  to  be  relieved  from  our  underwriting  obliga- 
tions rateably  in  proportion  to  the  amount  of  the  debentures  of  above 
issue  underwritten  by  us  resply. 


Form  21. 

Another. 
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Form  21.  If  the  lull  aiuount  of  liio  sd  dobcMitures  is  within  foiirtceu  day.s  after 
the  first  publication  of  the  prospectus  afsd  allotted  in  respect  of  such 
public  .sub.soviplion,  I  am  not  to  he  liable  to  take  up  anv  of  the 
debentures  Jiby  underwritten.  Applicons  rejected  by  tlie  directors, 
and  applicons  withdrawn  before  allotment,  arc  not  to  be  considered 
applicons  from  the  public  Avithin  the  foregoino-  words. 

If  I  do  not  put  in  such  applicon  at  the  time  afsd  }  ou  are  to  be  at 
liberty  in  my  name  and  on  luy  behalf  to  put  in  sucli  applicon,  and  I 
will  pay  the  applicon  and  allotment  money  immediately  after  receiv- 
ing- notice  of  allotment. 

In  conson  of  the  premises  I  am  to  have  the  right,  exorciseable  at 

any  time  before  the day  of ,  to  call  for  the  allotment  at  par 

of  one  11.  share  in  your  capital  for  every  2/.  of  debentures  under- 
written by  mo.  Every  such  call  must  be  in  writing  under  my  hand 
served  on  you  and  accompanied  by  the  par  value  of  the  shares  called 
for,  and  you  arc  to  alhjt  the  shares  so  called  for  to  me  or  to  my 
nominees  as  I  may  direct,  and  each  call  niay  comprise  so  many  of  the 
said  shares  as  I  choose. 

If  I  make  default  in  paying  any  sum  payable  by  me  in  respect  of 
the  debentures  allotted  to  me  pursuant  to  this  underwriting  letter, 
you  are  to  be  at  liberty  to  draw  a  bill  on  me  for  the  amount,  payable 
to  you  or  order  at  the  expiration  of  seven  days  from  the  date  thof, 
and  to  authorize  any  per.son  to  accept  such  bill  in  my  name  and  on 
my  behalf  and  such  acceptance  shall  be  valid,  and  payment  of  such 
bill  shall  operate  in  satisfaction  of  the  amount  in  default. 

As  to  this  clause,  see  supra,  p.  295. 

If  I  effect  any  sales  of  debentures  of  the  coy  within  fourteen  days 
after  the  first  general  allotment  I  am  to  forfeit  my  right  to  call  as 
afsd,  and  my  right  to  call  as  af.sd  shall  also  be  forfeited  if  I  fail  to 
pay  the  applicon  or  allotment  moneys  in  respect  of  the  debentures, 
if  an3%  allotted  to  me  pursuant  to  this  letter. 

Any  allotment  pursuant  to  this  letter  nuist  be  made  within  

days  from  the  date  hereof. 

I  assent  to  any  modifications  in  the  draft  of  the  prospectus  which 
has  been  shown  to  me  before  the  publication  thereof. 

Any  notice  to  me  may  be  sent  through  the  post  to  the  subjoined 
address,  and  shall  bo  deemed  to  be  served  on  the  day  following  that 
on  which  it  is  posted. 

This  agreemt  is  signed  in  duplicate. 

Dated  this day  of . 

[Signature  of  Vnderwriter.^ 

The  above-named  coy  accepts  and  adopts  and  agrees  to  the  above. 

For  the  coy, 

A.  B.   I  ^.      ^ 
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Form  21. 


The  consoii  for  underwriting-  is  not  uncommonly  the  giving  to  the 
underwriter  the  call  of  sharCvS  in  the  coy  exerciseable  at  any  time 
within  a  specified  period,  and  either  at  par  or  at  a  premium,  and 
often  it  is  arranged  tliat  this  right  of  call  shall  be  embodied  in  a 
certificate  as  below. 


The Company,  Limited.  Form  21a. 

Certificate  of 
Registered  office .  right  to  call 

for  allotment 
No.  ,  Call  Certificate.     Number  of  Shares .  of  shares. 

This  is  to  certify  tliat  for  value  received, ,  of ,  or  other  the 

registered  holder  for  the  time  being  hrof ,  is  entitled  on  or  at  any  time 

before  the   1st  day  of  June,  1912,  to  call  for  an  allotment  of  

shares  of  1?.  each  in  the  ■ Company,  Limited,  on  payment  in  cash 

«)f  1/.  105.  per  share,  being  the  full  amount  of  the  share  plus  a 
premium  of  10s.  per  share,  and  the  following  conditions  shall 
apply:— 

(1)  Any  call  hereunder  may  be  made  for  the  whole  or  part  of  the  sd 

shares.  Every  call  jnust  be  in  writing  (in  the  indorsed 
form)  under  the  hand  of  tiie  registered  holder  for  the  time 
being  hrof,  and  must  specify  the  number  of  shares  called  for, 
and  the  name  and  address  of  the  person  to  whom  the  same 
are  to  be  allotted,  and  nmst  be  accompanied  by  this  certificate 
and  by  a  remittance  of  the  sum  of  11.  10s.  per  share  called. 
If  part  only  of  the  shares  shall  be  called  for  the  holder  will 
be  entitled  to  a  fresh  option  certificate  in  respect  of  the 
balance. 

(2)  A  register  of  the  call  certificates  issued  by  the  company  will 

be  kept  at  the  company's  registered  office,  wherein  there 
Avill  be  entered  the  names,  addresses  and  descriptions  of 
the  registered  holders  and  particulars  of  the  certificates  held 
by  them  respectively,  and  the  registered  holder  may  inspect 
such  register. 

.(3)  The  registered  holder  shall  be  regarded  as  exclusively  entitled 
to  the  benefit  of  this  certificate,  and  all  persons  may  act 
accordingly,  and  this  certificate  shall  be  transferable,  free 
from  any  equities,  cross  or  other  claim. 

(4)  Every  transfer  of  this  certificate  must  be  in  writing  under 
the  hand  of  the  registered  holder,  and  the  transfer  must  be 
delivered  at  the  registered  office  of  the  coy  duly  stamped 
with  a  fee  of  2s.  (id.,  and  such  evidence  of  title  or  identity 
a-s  the   coy  may  reasonably    require,  and    thereupon    the 
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UNDERWRITING. 


[Chap.  IV. 


transfer  will  bo  registered  aiul  the  coy  whall  he  entitled  lu 
retain  the  transfer. 

(5)  If  and  so  far  as  the  right  of  call  hby  given  shall  nuL  be 
exercised  before  the  coniniencement  of  a  winding-up  of  the 
coy,  it  shall  la]).se. 

(G)  Any  notice  may  be  served  by  the  coy  on  the  holder  lor  the  time 
being  of  this  certificate  by  sending  it  through  the  post  in 
a  |)re])aid  letter  addressed  to  such  ])erson  at  his  rogisttn-od 
address,  and  any  notice  so  given  shall  be  deemed  to  have 
been  served  at  the  expiration  of  24  hours  after  it  is  posted. 

Given  under  the  common  seal  of  the  coy  the day  of . 

[To  be  cndnrscfl.] 

To  the  Company,  Limited. 

I, ,  of ,  the  registered  huhh'r  of  the  within  certificate,  hby 

<all  for  an  allotment  of 11.  shares  in  the  coy's  capital,  being  the 

whole  or  part  of  the  shares  -within  refeiTcd  to,  and  I  hand  you  here- 
with cheque  for  £ ,  being  11.  10s.  per  share  in  respect  of  each 

share  so  called,  and  I  direct  the  allotment  of  the  sd  shares  to , 

of [and  I  request  you  to  issue  to  me  a  balance  option  certificate 

for shares]. 

Dated  this day  of . 

[Sifjnature  of  Registered  Holder.] 


Form  22. 

Underwriting 
<'.lauses  in 
memorandum 
tof  association. 


The  .subscribers  of  the  I'uunders"  shares  shall  forthwith  ])iLy  to  the 
coy  the  full  nominal  amount  of  the  founders'  shares  subscribed  for 
by  them  resply,  and  shall,  in  proportion  to  the  founders'  shares 
subscribed  for  by  them  resply,  pay  all  the  preliminary  expenses  of 
forming  and  floating  the  coy  down  to  the  time  when  100,000  ordinary 
shares  in  the  capital  thof  shall  have  been  taken  up,  and  further, 
they  guarantee  that  100,000  of  the  ordinary  shares  in  the  capital 
of  the  coy  shall  be  taken  n\)  within  fourteen  days  after  the  publi- 
cation of  the  coy's  prospectus,  and  accordingly  they  shall  be  bound, 
in  proportion  to  the  founders'  shares  subscribed  for  by  them  resply, 
to  accept  an  allotment  of  such  of  the  sd  100,000  ordinary  shares  as 
shall  not  be  taken  up  within  the  sd  period,  but  so  that  no  such 
subscriber  shall  be  bound  to  accept  an  allotment  of  more  than  oOO 
of  the  sd  100,000  shares  in  respect  of  each  founders'  share  subscribed 
for  by  him,  and  that  any  shares  taken  up  by  him  before  the  expira- 
tion of  such  period  shall  be  treated  as  in  reduction  pro  tanto  of  his 
obligation  to  accept  an  allotment  as  afsd. 

The  underwriting  used  sometimes  to  be  effected  by  making  part  of  the  initial 
capital  a  series  of  founders'  shares,  say  200  of  1/.  each,  and  conferring  on  the 
holders  special  rights  and  privileges,  and  imposing  on  the  subscribers  under- 
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writing  obligations  as  above.    And  this  .plan  is  still  available  without  compliance      Form  22 

•with  sect.  89  of  the  Act  of  1908,  for  the  subscribers  take  the  founders'  shares     

by  the  constitution  of  the  company,  and  they  arc  entitled  to  them  as  of  riglit 
and  without  allotment,  paying,  of  course,  their  par  value.  Hence  the  company 
in  such  circumstances  cannot  be  said  to  "  apply  "'  the  founders'  shares  in  pay- 
ment of  a  commission,  even  though  they  be  worth  more  than  par.  Udder  v. 
Dexter,  (1902)  A.  C.  474. 

Sometimes  the  clause  enables  the  sul)scriber  to  have  the  ordinary  shares 
allotted  to  him  or  his  nominees. 

Where  this  mode  of  underwriting  is  adopted,  and  it  offers  many  advantages, 
it  must  be  borne  in  mind  that  the  subscriber  need  not  subscribe  the  memo- 
randum of  association  with  his  own  hand;  he  can  subscribe  by  the  hand  of  an 
agent  duly  authorized,  and  the  authority  can  be  conferred  either  orally  or  by 
instrument  in  writing;  but  the  latter  is  to  be  preferred,  as  if  the  authority  is 
oral  there  may  be  a  dispute  as  to  whether  it  was,  in  fact,  given.  The  authority 
may  run  as  follows:  — 

To  Mr. ,  of .  Form  23. 

I,  the  undersigned,  hby  authorize  and  request  you  in  my  name  and  Authority  to 
on  my  behali"  to  subscribe  the  memorandum  and  arts  of  asson  of  the  subscribe. 

Coy,  Limtd,  now  about  to  be  registered,  for of  the  founders' 

shares  in  the  capital  of  such  company,  or  such  lesser  number  as  you 
may  arrange  on  the  terms  of  such  memorandum  and  arts. 

Where  a  subscription  is  made  pursuant  to  an  authority  as  aforesaid,  the  sub- 
scriber should  subscribe  the  name  of  his  principal  thus — "  A.  B.,  of ,  justice 

•of  the  peace,  or  as  the  case  may  be,  by  V .  D.,  of  ,  his  duly  authorized  agent 

in  this  behalf." 


AN  ACiREEMT  made,  A:c..  buiwoeii  A.  on  behalf  of  the  several     Form  24. 

persons  named  in  the  schedule  hto  (  hnftr  called   '  the  underwriters  ") 

"  .  Agreement 

of  the  one  pt,  and  B.  as  tree  for  the Coy,  Limtd  (now  about  to  forunder- 

be  incorporated  and  hnftr  referred  to  as  "the  new  coy"),  of  the  writing 

1         1       •     ■  1  ■   11  shares:  A. 

other  pt,  whereby  it  is  agreed  as  follows: —  fortmder- 

1 .  Each  of  the  underwriters  shall  underwrite  the  number  of  shares  ^"J®'^^'  *°^ 

B.  for 
in  the  new  coy  set  opposite  his  name  in  the  schedule  hto,  and  shall  proposed 

accordingly  hand  to  tiie  sd  B.  as  such  tree  as  afsd  an  underwriting  company. 

letter  framed  in  the  terms  of  the  underwiiting  letter  annexed  hto 

with  the  blanks  therein  tilled  up  for  such  number  of  shares. 

2.  The  sd  B.  shall  immediately  on  the  incorporation  of  the  new 
coj'  hand  such  underwriting  letter  to  the  new  coy  and  use  his  best 
endeavours  to  obtain  the  acceptance  by  the  new  coy  of  the  offer 
therein  contained,  and  shall  notify  such  acceptance  to  the  under- 
writer. 

A  company  can  on  incorporation  accept  an  offer  addressed  to  it  though  signed 
before  it  was  incorporated,  and  in  the  result  a  contract  will  arise,  though  pro- 
visional, until  the  company  is  entitled  to  commence  business.  Sect.  87  (3). 
Supra,  p.  258. 
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Form  24.  3.  The  uiidorwriling-  letters  shall  not  be  revoked  by  the  uiider- 

writers,  and  in  the  event  of  any  revocation  the  sd  B.  shall  bo  at 
liberty  in  the  name  and  on  behalf  of  the  revoking-  underwriter  to 
sign  and  make  use  of  a  new  letter  similar  to  that  revoked  or  ex- 
pressed to  be  revoked. 

4.  The  sd  B.  shall  use  his  best  endeavours  to  procure  (he  formation 

of  the  new  coy  within weeks  from  the  date  hof,  and  unless  it  is 

80  formed  within  — —  days  from  the  date  hof  and  accepts  the  under- 
writing letters  afsd  this  agreemt  shall  become  void. 

5.  Any  notice  may  be  served  on  any  of  the  underwriters  by  sending' 
the  same  through  the  post  addre.ssed  to  the  underwriter  at  his  place 
and  address  below  mentd,  and  a  notice  so  served  shall  be  deemed  to 
have  reached  him  on  the  day  following-  that  on  which  it  is  posted. 

In  witness,  &c. 

TlIK    S(  iii-.jji  i.K    .\l!()\  K    KKIKKKKl)    TO. 

[Here  set  out  the  names  and  addresses  of  the  underwriters  and 
the  number  of  shares  undericritten  by  them  respectively. '\ 
Ann-ex  copy  of  laidenvrifincj  letter  and  other  documents. 


Form  25. 

Agreement  to 
allot  paid-up 
shares  iu 
satisfaction  of 
commission. 


AX  AGREEMT  made  the  — —  day  of between  the Coy, 

Limtd  (hnftr  called  "  the  Coy")  of  the  one  pt,  and  A.  B.  of as 

tree  for  the  several  persons  named  in  the  schedule  hto  of  the  other 
part:  Whekk.\s  the  coy  recently  issued  a  prospectus  ollering  20,000 
11.  shares  in  its  capital  for  public  subscription  at  par,  and  such 
prospectus  stated  that  the  coy  would  pay  to  allottees  in  conson  of  their 
subscribing-  a  commission  of  10s.  in  respect  of  each  share  allotted  ta 
them,  and  reserved  the  right  to  satisfy  this  commission  wholly  or  in  pt 
by  the  allotment  of  fully  pd  up  shares  in  the  coy,  to  be  treated  as  of 
par  value:  And  whereas  the  sd  20,000  shares  were  subscribed  for 
and  allotted  to  the  several  persons  named  in  the  schedule  hto,  the 
number  allotted  to  each  of  them  being-  set  opposite  to  his  or  her  name 
in  the  second  column  of  the  sd  schedule:  And  whereas  the  coy  in 
exercise  of  the  right  reserved  as  afsd  has  determined  to  satisfy  the 
commission  afsd  by  the  allotment  of  fully  pd  up  shares  as  thby  pro- 
vided: And  whereas  the  sd  A.  B.  has  agi-eed  to  act  as  tree  for  the 
allottees  for  the  purposes  hof. 

Now  therefore  it  is  agreed  as  follows:  — 

1.  The  coy  shall  forthwith  allot  to  each  of  the  allottees  named  in 
the  first  column  of  the  schedule  hto  the  number  of  fully  pd  up  11. 
shares  in  the  capital  of  the  coy  set  opposite  his  or  her  name  in  the 
third  column  of  the  sd  schedule. 
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2.  The  scl  shares  shall  be  numbered 


to 


inclusive,  and     Form  25. 


shall  be  issued  and  accepted  in  satisfaction  of  the  commission  afsd. 
As  WITNESS,  &c. 


The  Schedule  above  iieferred  to. 


Names  and  Addresses  t)f  Allottees. 


Number  of  the 

20,000  shares 

allotted  to  each. 


Number'of  the 

shares  in 

satisfaction  of  the 

commission  to  be 

allotted  to  each. 


AN  ACiKEEMT,  made  tiie of ,  between  A.  and  B.,  both 

of  ,  hnftr  called  the  vendors,  of  the  one  part,  and  C.  and  D., 

both  of  - — ,  hnftr  willed  the  contractors,  of  the  other  part. 

Whereas  a  limited  liability  co}',  hnftr  called  the  coy,  is  intended 
to  be  immediately  formed  and  registered  with  the  object  (inter  alia) 

of  acquiring-  the  business  now  carried  on  by  the  vendors  at afsd: 

And  whereas  it  is  intended  to  make  a  public  issue  of  100,000?. 
4|  p.c.  debenture  stock  of  tlie  sd  coy  in  the  terms  of  the  prospectus, 
a  proof  print  of  which  is  annexed  hto;  and  that  sucli  stock  is  to  be 
constituted  and  secured  by  a  trust  deed  in  the  terms  of  the  draft 
which  has  already  been  prepared  by  Mr.  ^— ,  solor,  and  signed  by 

him  and  by  Messrs. for  identifK-ation :  A  xd  where.is  the  vendors 

liave  applied  to  the  contractors  to  undertake  the  issue  of  and  to 
guarantee  and  secure  the  subscription  of  the  stock  afsd  upon  the 
terms  and  conditions  hnftr  appearing:  Now  tt  is  iieref'-y  agreed 
as  follows,  that  is  to  sav:  - 


1 .   The  contractors  will  on  or  before  the 


day  of 


19- 


such  later  day  as  shall  be  agreed  between  the  parties  hto,  issue  a 
prospectus  in  the  terras  of  the  prospectus  attached  hto,  Avith  suck 
alterations  of  and  modifications  in  the  details  thof  as  the  coy  and  the 
contractors  may  approve,  and  will  cause  the  same  to  be  efficiently  and 
thoroughly  advertised  in  accordance  as  nearly  as  may  be  with  the 
advertisement  list  annexed  hto.     The  contractors  will  also  issue  and 

circulate  through  the  post  at  the  least copies  of  the  sd  prospectus 

addressed  to  the  persons  named  in  the  lists  already  approved  by  the 
parties  hto. 

2 .  The  vendors  will  enter  into  an  agreemt  with  the  coy  on  the  terms 
of  the  draft  referred  to  in  clause  3  of  the  coy's  arts  of  asson. 


Form  26. 

Underwriting' 
contract  as  to 
debenture 
stock  before 
company 
formed. 
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Form  26.         '•>■  TJie  veudtnH  will  prcxuro  N.  of and  M.  (j1'  to  uccopt 

oflico  as  trees  for  and  on  behalf  of  the  debeiiiurc  stockliolder.s.  If 
oitJier  or  both  the  .said  N.  or  M.  fshall  refuse  to  arcept  olfic.-e  or  die 
before  the  issue  of  the  sd  prospectus,  the  vendors  will  procure  other 
rcs[)on.sibIe  persons  to  agree  to  act  as  trees  for  the  dclicntiin'  stock- 
holders. 

4.  The  vendors  will,  on  or  before  the  day  prior  to  the  day  upon 
which  the  prospectus  is  under  the  agreomt  to  be  issued,  cause  the  coy 
to  bo  duly  registered  in  accordance  with  the  Cos  (Consolidation)  Act, 
1908,  and  on  or  before  the  same  date  deliver  to  the  contractors  a 
pi'inted  duplicate  of  the  copy  prospectus  required  to  be  filed  by  the 
Act,  duly  signed  and  in  all  other  respects  coMiplyiiiii-  wiili  (he  srl 
section . 

•5.  The  contractors  guarantee  that  within  seven  days  after  the  pub- 
lication of  the  prospectus  the  whole  of  the  100,000/.  debenture  stock 
afsd  shall  be  subscribed  for  by  responsible  persons,  and  the  applicon 
moneys  pd  thereon,  and  that  all  applicon  and  allotment  moneys  and 
instalments  payable  in  respect  of  such  applicons  for  the  sd  debenture 
stock  as  shall  be  made  by  the  contractors  or  their  nominees  shall  be 
dul}'  pd  at  the  time  at  which  they  resply  become  payable  ;vs  mentd  in 
the  prospectus. 

(>.  If  at  the  expiration  of  such  seven  days  there  shall  be  any  pt  of 
the  sd  debenture  stock  which  shall  not  have  been  so  subscribed  for, 
and  the  applicon  moneys  of  10  p.c.  pd  thereon,  the  contractors  shall 
witliin  three  days  thereafter  subscribe  and  pay  for  the  same  in 
accordance  with  the  sd  prospectus,  and  if  the  contractors  shall  make 
default  in  so  doing,  the  vendors  may  on  behalf  of  the  contractors 
ai)ply  for  an  allotment  of  such  debenture  stock  to  the  contractors, 
and  these  presents  shall  bo  a  sufficient  authority  for  that  purpose. 

7.  If  within  days  from  the  date  hof  the   whole  of  the  .sd 

debenture  stock  shall  have  been  subscribed  by  responsible  persons, 
and  the  amounts  payable  on  applicon  and  allotment  for  such  shall 
have  been  duly  pd,  the  vendors  shall  pay  to  the  contributors  the  sum 
of ;  but  this  payment  is  conditional  on  the  contractors  perform- 
ing all  the  obligations  hby  imposed  on  them  in  conformity  with  the 
terms  hereof. 

8.  The  contractors  will  procure  a  broker  or  firm  of  brokers  in 
London,  being  members  of  the  London  Stock  Exchange,  to  act  as 
brokers  to  the  CO}^  and  will  pay  and  discharge  their  fees  and  all 
other  brokerage  fees  and  commissions  incurred  by  the  contractors  in 
connection  with  the  subject-matter  of  this  agreemt.  The  vendors 
declare  that  they  believe,  and  have  reasonable  grounds  for  believing, 
that  all  the  statements  contained  in  the  sd  prospectus  are  true  jn 
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8ubstaucc  and  in  fact,  aud  that  the  same  contains  no  niis-statement,      Form  26. 
niiijiepresontation,  or  suppression  of  fact  which  may  in  law  amount 
to  a  mis-statement  or  misrepresentation. 

As  WITNESS,  &c. 


AN  AGREEMT  made  the 


day  of 


between  the 


Form  27. 


Company,  Limtd  (hnftr  called  "the  company"),  of  the  one  part,  Agreement  to 
and  ^,  hnftr  called  Mr.  N..  of  the  other  pan.  debeXrf 

Whereas  tlie  coy  is  about  to  offer  for  public  subscription  £ — —  stock. 
4  p.c.  mortgage  debenture  stock  which  is  to  be  constituted  and  secured 
by  an  indenture  framed  in  accordance  with  the  terms  of  the  draft 
which  has  already  been  prepared,  and  for  the  purposes  of  identifica- 
tion subscribed  by  D.,  a  solor  of  the  Supreme  Court:  And  whereas 
the  CO}  is  desirous  of  insuring  the  placing  of  tlie  sd  del)enture  stock: 
Xow  THEREFORE  it  is  agreed  as  foHows:- 

1     The  coy  is  to  offer  for  public  subscript itui  the  sd  £ debenture 

stock. 

2.  Sucli  offer  is  to  be  made  by  a  prosi)ectus  framed  in  accordance 
with  the  terms  of  the  draft  prospectus  annexed  hto.  but  with  fidl 
l)Ower  for  the  coy,  prior  to  the  publication  of  sucli  prospectus,  to 
modify  the  same  in  such  manner  as  the  coy  shall  think  fit,  provided 
that  sucli  modifications  shall  be  approved  by  the  sd  D. 

;;.  Mr.  X.  shall  take  up  and  pay  for  at  ])ar  the  whole  of  the 
deboiitiiiv  stock  afsd  which  shall  not  have  been  taken  up  and  allotted 
to  (.Hum-  pcisi.ii-^  within  ten  days  after  the  first  publication  of  the  sd 
l)r<>spectiis,  and  that  in  consideration  of  the  obligation  so  imposed  on 

him  he  shall  bo  entitled  to  .  or  to p.c.  of  Uie  premiums  on 

the  sd  £ stock  which  shall  be  received  by  the  coy  upon  the  is.sue 

(.f  that   jKution  which  shall  be  subscribed  for  and  allotted  to  iiersons 
other  than  the  sd  Mr.  X. 

4.  Mr.  N.  shall  jiav  uj)  tiir  tiill  nominal  value  of  the  debenture 
st(.ck  taken  up  by  him  as  afsd  by  tlu-  instalments  and  at  the  times 
s])ecitied  in  the  i)rospectus  afsd.  less,  however,  the  amount  of  the 
j)ivniiuin  according  t(.  the  terms  of  the  prospectus  as  issued  payable  in 

respect  thereof. 

.).  It  shall  rest  with  Mr.  X.  to  fix  the  premium  on  which  the  sd 
debentuiv  stock  shall  be  offered  for  subscription  by  the  sd  prospectus, 
and  if  he  shall  not  within  twonty-four  hours  after  notice  in  writing 
from  the  coy  requiring  him  to  specify  the  same  comply  with  such 
request,  then  it  shall  rest  with  the  new  coy  to  fix  the  premium. 

6.  If  at  any  time  between  the  date  hereof  and  the  publication  of 
the  prospectus  owing  to  grave  political  or  financial  disturbances  the 
price  of  2f  p.c.  British  Consols  shall  fall  to  or  below  lOOL,  Mr.  N.  is 
to  be  at  libert}-  by  notice  in  writing  to  the  coy  to  rescind  tliis  agreemt. 
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Form  27.  ^-  -^"}    uoticc    to  Mi.   X.   may  be   givcu  by   sending  the  same 
through  the  post  addressed  to  him  at  his  abovo-mentd  address,  and  a 

notice  so  sent  shall  be  deemed  to  be  served  at  the  expiration  of  twelve 

hours  after  it  is  posted. 

As  WITNESS,  &c. 


Form  28. 

Notice  to 
underwriters. 


TllK 


Company,  Limited. 


ToN. 
Sir, 


of 


Witli  reference  to  your  underwriting  letter  of  the of 

,  I  am  instructed  by  the  directors  of  the  above-named  coy  to 

inform  you  that  £ of  the  debenture  stock  of  the  coy  has  been 

taken  up   and  allotted,  and  to  request  that  you  will  take  up  the 

balance,  £ .     I  enclose  form  of  application,  and  shall  be  obliged 

if  you  will  return  the  same  to  me  with  a  cheque  for  £ ,  the 

amount  payable  on  applicon. 

Yours,  &c. 


Heading  f  or 
draft  pro- 
spectus for 
underwriting 
purposes. 


In  order  to  obtain  underwriting  sul)scriptions  it  is  generally  found  iicccssary 
to  submit  to  the  underwriters  a  draft  of  the  proposed  prospectus.  In  some 
cases  this  draft  contains  a  number  of  blanks,  and  some  of  the  statements  are 
only  inserted  provisionally,  and  the  completion  of  the  prospectus  must  more 
or  less  depend  on  the  future.  In  such  cases  it  is  sometimes  deemed  desirable  to 
place  a  heading  to  the  draft  prospectus  on  the  lines  of  the  subjoined:  — 


Form  29. 

Heading  for 
draft 

prospectus. 


The  subjoined  draft  pro.spectus  indicates  the  general  lines  on  which 
it  is  proposed  to  frame  the  prospectus  of  the  under-mentd  coy,  and 
states  what  is  anticipated  will  be  the  facts  at  the  time  of  its  issue,  but 
the  terms  of  the  prospectus  cannot,  of  course,  be  finally  settled  until 
after  the  registration  of  the  coy,  and  until  after  the  terms  of  the  con- 
cession have  been  obtained  from  the Government,  and  the  terms 

thof  finally  arranged,  and  until  after  the  various  contracts  with  or  in 
relation  to  the  coy  have  been  made,  and,  generally,  the  prospectus  will 
have  to  be  framed  so  as  to  accord  with  the  actual  facts  at  the  time 
it  is  filed,  and  to  comply  Avitli  the  requirements  as  to  disclosure  of 
sect.  81  of  the  Companies  (Consolidation)  Act,  1908. 
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The  following  is  another  example:  — 

These  debentures  will  be  offered  to  the  public  for  subscription  by  a     Form  30 

]n'ospectus  hnftr  called  "  the  final  prospectus,"  which  it  is  anticipated  

\vdll  be  issued  in  the  course  of  a  few  months.  nother. 

Such  prospectus  will  be  framed  on  the  general  lines  of  this  pro- 
spectus, but  with  such  modifications  as  may  seem  expedient.  It  is 
intended  that  the  deposit  pd  on  applicon  by  the  underwriters  shall  be 
used  for  the  purpo.se  of  providing  the  deposits  which  are  to  be  pro- 
vided and  pd  for  the  concession  and  subsidies  to  be  granted,  and  the 
final  prospectus  will  thus  refer  to  the  concession  and  subsidies  as 
liaving  been  actually  granted.  Applicons  for  admission  as  under- 
wiiters  of  the  issue  must  be  made  on  the  accompanying  form,  and 

must  enclose  the  sum  of  £ per  debenture  by  way  of  deposit  in 

respect  of  each  debenture  comprised  in  the  applicon.     The  deposit 

thus  pd  by  the  underwriters  will  be  pd  into  the Bank,  and  Avill 

bo  applied  in  or  towards  paying  the  deposits  which  have  to  be  pd  as 
the  condition  of  the  grant  of  the  concession  and  of  obtaining  the 
subsidies,  and  when  the  concession  and  subsidies  have  been  obtained 
the  debentures  will  forthwith  be  offered  to  the  public  by  the  final 
prospectus  as  above  indicated,  and  thereupon  the  coy  will  repay  to  the 
underwriters  the  deposits  pd  by  them  resply  except  where  an  allot- 
ment is  made  in  respect  thof . 

In  this  case  the  jjreliminary  prospectus  was  filed. 
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CHAPTEK  V. 

INTRODUCTORY  NOTES. 

Before  commonciug-  business  a  company  in  most  cases  enters  into  or 
ratifies  or  adopts  a  pi*eliininary  contract  for  the  purchase  of  some 
specific  property,  e.g.,  a  mine,  patent,  business,  concession,  or  estate. 
Several  of  the  following:  forms  of  a<ireenient.s  are  precedents  for  sucli 
contracts . 

Tn   framing-  such   preliminary  contract.*;  the  following  principles 
must  be  borne  in  mind:- 

1.  A  company  cannot  before  it  is  incoiporated  enter  into  a  con- 

tract, for  it  is  non-existenf . 

2.  It  is  not  possible  by  any  means,  except  an  Act  of  Parliament, 

to  bring:  into  existeiu*  under  the  Companies  (Consolidation  ) 
Act,  1908,  a  company  tied  and  bound  by  a  contract  pre- 
viously made,  for  a  company  cannot  ratify  or  adopt  a  con- 
tract made  before  it  was  incorporated,  even  though  expressly 
made  on  its  behalf. 

3.  A  company  can  ratify  a  tuntiart  uiude  ajter  its  incorporation  by 

some  person  professing-  to  act  on  its  behalf  provided  that  the 
contract  is  one  within  the  powers  of  the  company,  and  iu 
such  case  after  ratification  the  company  is  bound  as  fully 
and  completely  as  if  it  had  originally  authorized  such  person 
to  enter  into  such  contract  on  its  behalf.     For  that  is  the 
general  rule  in  regard  to  ratification. 
"  Whenever,"  said  Lord   W'ensleydale,  in   Ridgway  v.    Wharton, 
6  H.  L.  C.  296,   '  a  man  purpitrts  to  make  a  contract  with  the  agent  of 
another,  in  order  to  bind  tluit  other  the  agent  jnust  have  authority 
from  him.     It  matters  not  whether  ir  is  authority  previous  or  sub- 
sequent.    If  a  man.  professing  to  act  for  another,  makes  a  contract  for 
him,  and  authority  is  afterwards  given  by  that  other,  the  authority 
given  subsequently  is  equal  to  the  authority  given  before,  according 
to  the  old  maxim,  omtii-s  ratihahitio  retrotrahitur  et  matidato  priori 
ccquiparafur.    If  a  contract  is  made  by  an  agent,  whether  by  authority 
before  given  or  afterwards,  by  ratifying  the  contract  it  equally  binds 
the  principal." 
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But  the  (loctiiiie  of  latiliciitiitii  is  only  ii|)|)liral)K'  w  lie  re  ut  the  time 
the  (;oiitrael  is  made  there  is  in  existence  a  jjiincipal  <aj)ahle  of  rati- 
fying-. Hence,  where  an  agreement  is  made  willi  a  person  who 
|)ur|)orts  to  contract  as  agent  lor  an  intended  company,  the  comj)any 
when  suljsc([uently  registered  eannot  effectually  ratify.  Kelner  v. 
Baxter,  L.  R.  2  C.  P.  174;  Empre.s.s  Knf/ineerinjf  Co.,  Hi  U.  D.  12'); 
yatal  Laud  and  Colonijiation  Co.  v.  I'aidine,  d'c.  St/Hdicate,  (1904) 
A.  C.  120;  North  Sydney  In.re.slntent,  dc.  Co.  v.  Hi'ggins,  (lH[i\)) 
A.  C.  2()3;  Bagot  Pneutruitk-  Tyre  Co.  v.  Clipper  Pneumatir  Tyre- 
Co.,  (1902)  1  Ch.  146;  Natiomil  Motor  Mail  Coach  Co.,  (  1908)  2  (  Ii. 
215.  In  Empress  Engineering  Co.,  Je.ssel,  M.  R.,  .said:  'The  con- 
tract between  the  promoters  and  the  .so-called  agent  for  the  company 
was  not  a  contract  binding  upon  the  company,  for  the  company 
had  then  no  existence;  nor  could  it  l)ecome  binding  on  the  company 
by  ratification,  because  it  has  been  decided,  and,  as  it  appears  to 
me,  well  decided,  that  there  cannot  in  law  be  an  effect ua I  ratification 
of  a  contract  which  could  not  have  l)cen  juade  binding  on  the  ratifior 
at  the  time  it  was  made,  because  the  ratitier  was  noi  then  in  exist- 


ence. 


4.  ^^'llere  an  agreement  {e.g..  for  sale  i  is  made  witli  a  |)er.soii  wlio 
|)urports  to  contract  as  trustee  for  an  intended  comi)any, 
the  mere  fact  that  tlie  cum))any  after  its  inc((rj)oration  acts, 
by  its  directors,  on  such  agreeniont  as  if  it  wore  Ixiuud 
thereby,  or  that  its  directors  pass  a  resolution  adoj^ting  such 
agreement,  does  not  render  the  comininy  liable  on  the  agree- 
ment. It  merely  .signifies  that  the  cinnpaiiy  accepts  the 
l)osition  of  cestui  (jut'  trust. 

Thus,  in  yorthuniberkind  Avenue  Hotel  Co.,  o."}  ('.  \).  JO,  the 
])reliniinary  agreement  was  made  between  Wallis  and  a  trustee  for 
the  intended  company,  and  was  expressly  adopted  by  the  articles  of 
association.  Moreover,  the  company  took  possession  of  the  land 
thereby  agreed  to  be  demi.sod,  and  spent  large  sum.s  thereon  and 
paid  rent  to  the  lessor,  and  by  resolution  of  the  directors  purported 
to  assent  to  modifications  of  the  agi-ecment.  All  this  notwithstanding, 
it  was  held  that  the  company  was  not  bound  by  the  agreement. 
"The  company,"  said  Cotton,  L.  J.,  "seems  to  have  considered, 
or  rather  its  directors  seem  to  have  considered,  that  the  contract  was 
a  contract  binding  on  the  company;  but  the  erroneous  opinion  that 
a  contract  entered  into  before  the  company  came  into  existence  Avas 
binding  on  the  company,  and  the  acting  on  that  erroneous  opinion, 
does  not  make  a  good  contract  between  the  company  and  Mr.  Wallis, 
and  all  the  acts  Avhich  occurred  sub.sequently  to  the  existence  of  the 
company  Avere  acts  proceeding  on  the  erroneous  assumption  that  the 
contract  of  the  24th  July  was  binding  on  the  company.  In  ray 
opinion  that  explains  the  Avhole  of  these  transactions."  A  company 
merely  taking  the  benefit  of  a  pre-incorporation  contract  does  not 
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bind  the  company  to  fulfil  the  obligations  of  that  contract  (Rother- 
ham  Alum.  dc.  Co.,  25  Ch.  D.  103;  National  Motor  Mall  Coach  Co., 
Clinton  a  Claim,  (1908;  2  Ch.  515,  overruling-  English  and  Colonial 
Produce  Co.,  (1906;  2  Ch.  435),  though  it  may  give  the  trustee  a 
right  of  indemnity;  Hardoon  v.  Belilios,  (1901)  A.  C.  118.  See 
also  Morth  Sijdnei/  Investment  and  Tramwaij  Co.  v.  Ilifigins,  (1899) 
A.  C.  2G3,  where  a  contract  had  been  made  with  certain  persons  as 
trustees  for  an  intended  company,  and  by  resolution  of  the  directors 
after  the  company's  incorporation  that  contract  was  adopted  and 
confirmed,  and  it  was  held  not  to  be  binding  on  the  company.  '"  Their 
Lordships  do  n(M  fliink  that  the  adoption  and  confirmalion  by 
directors  of  a  contract  made  before  the  formation  of  the  coiiii)aiiy 
by  persons  purporting  to  act  on  behalf  of  the  company  creates  any 
contractual  relation  whatever  between  tlie  company  and  the  other 
party  to  tiie  contract,  or  imposes  any  obligation  whatever  on  tlio 
company  towards  that  party." 

5.  Nevertheless  where  an  agreement  \e.fj.,  for  sale)  is  expressed  to 
.  be  made  with  a  person  professing  to  contract  as  agent  or 
trustee  for  an  iniendcd  company,  the  company  when  formed 
can  enter  into  a  new  agreement  with  the  parties  to  the 
preliminary  agreement  that  the  company  sluill  adopt  and 
carry  out  the  agreement  thus  made  on  its  belialf  or  for  its 
benefit,  and  this  will  l)ind  the  company.  See  Forms  41 
and  42.  Re  Dale  d'  Pkinf,  (31  L.  T.  20G;  Natal  Land  Co. 
v.  Pauline  Colliery  Syndicate,  (1904)  A.  C.  120.  Moreover, 
acts  done  by  a  company  may  justify  the  inference  of  a  new 
contract  in  the  absence  of  some  authority  from  the  vendor 
enabling  the  agent  or  irusH>e  to  concur  in  the  adoption 
agToement  on  the  vendtn-'s  behalf. 

But  an  agreement  merely  between  the  agent  or  trustee  and  the 
company  that  the  company  shall  adopt  the  preliminary  agreement 
does  not  bring  the  vendor  into  contractual  relations  with  the  com- 
pany, liarjot  Pneumatic  Tyre  Co.  v.  Clipper  Pneumatic  Tyre  Co., 
(^1901)  1  Ch.  196.  So  far  as  the  vendor  is  concerned,  the  adoption 
ao-reement  is  res  inter  alios  acta.  Nor  in  such  circumstances  can  the 
company  sue  the  vendor  on  the  preliminary  agreement,  for  the  com- 
pany is  a  stranger  to  that  agreement,  and  it  is  Avell  settled  that  a 
person  cannot  sue  on  a  contract  to  which  he  is  not  a  party  unless  it 
is  made  on  his  behalf  by  an  agent  or  a  trustee  for  him.  "A  mere 
agreement  between  A.  and  B.  that  B.  shall  pay  C,  an  agreement 
to  which  C.  is  not  a  party  either  directly  or  indirectly,  will  not 
prevent  A.  and  B.  from  coming  to  a  new  agreement  the  next  day 
releasing  the  old  one.  If  C.  were  a  cestui  que  trust  it  would  have 
that  effect."  Per  Jessel,  M.  E.,  Empress  Engineering  Co.,  16  C.  D. 
129;  Gandy  v.  Gandy,  30  Ch.  D.  57. 

6.   Even  where  no  contract  in  writing  for  adoption  as  aforesaid 
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(Proposition  o,  supra)  is  outerotl  into  iiiiiii:  the  incoipoiu- 
tion  of  the  company,  a  contract  may  in  some  cases  be  in- 
ferred from  the  acts  of  a  company  after  its  incorporation, 
for,  althougli  tlio  company  cauiiot  ratify  or  by  mere  rc.sohi- 
tion  adopt,  "  it  does  not  follow  from  that  that  acts  may  not 
be  done  by  the  company  after  its  formation  which  make  a 
new  contract  to  the  same  effect  as  the  old  one.'"  Per  Jos.sol, 
M.  R.,  Emprefff!  Engineer  in  a  Co..  16  V.  D.   128. 

And  accordingly,  where  a  contract  of  sale  made  Avith  a  trustee  for 
an  intended  company  was  carried  into  effect  by  conveyance  of  the 
property  and  by  the  issue  of  the  debentures  whicli  were  to  be  the 
consideration,  Kay,  J.,  found  as  a  fact  that  there  was  a  fresh  contract 
between  the  company  and  the  vendor,  and  refused  to  allow  the  com- 
pany to  repudiate  the  debentures  as  having  been  issued  without 
consideration.  Howard  v.  Patent  Ivorij  Co.,  38  C.  D.  15G.  But  it 
is  not  prudent  to  act  on  the  assumption  that  a  direct  contract  can 
safely  be  omitted. 

An  important  alteration  was  made  in  iIh'  matter  of  companies'  con- 
tracts by  sect.  6  (^3)  of  the  Companies  Act,  11)00.  This  section  is  now 
replaced  by  sect.  87  (3)  of  the  Companies  Act,  1908,  and  provides  as 
follows:  "  Any  contract  made  by  a  company  before  tlie  date  at  which 
it  is  entitled  to  commence  business  shall  be  j)rovisional  only,  and  shall 
not  be  binding-  on  the  company  until  tlutt  <late.  and  on  that  date  it  is 
to  become  binding.'" 

"Provisional"  hero  means  that  the  contratt  is  to  be  read  as  if  it 
contained  a  pruvisiun  that  it  shall  not  be  binding-  on  the  company 
unless  and  until  the  company  becomes  entitled  to  commence  business. 
Tie  Otto  Electrical  Manujacturing  Co..  Jenklihs'  case,  (1906)  2  Ch. 
390.  "Shall  be  l)inding- "  must  not  bo  taken  to  give  any  statutory 
sanction  to  the  contract. 

Private  companies  are  exempt  from  this  provision. 

Another  statutory  alteration  in  the  matter  of  contracts  by  com- 
panies is  contained  in  the  Companies  Act,  1908,  sect.  83,  replacing 
sect.  11  of  the  Companies  Act,  1900.  "A  companj-  shall  not  pre- 
viously to  the  statutory  meeting-  vary  the  terms  of  a  contract  referred 
to  in  the  prospectus,  or  statement  in  lieu  of  prospectus,  except  subject 
to  the  approval  of  the  statutory  meeting.'"  If  a  company  Avere 
allowed  to  do  so.  it  might  evade  criticism  of  the  contract  by  the 
shareholders  at  the  statutory  meeting. 

Where  there  is  to  be  a  preliminary  contract,  one  or  other  of  the 
following  four  plans  is  usually  adoi)ted:  — 

Plan  1. — Agreement,  before  incorporation,  with  trustee  or  agent  for 
intended  oonipany,  followed  by  adoptive  agreement  after 
incorporation. 
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Plan  2. — Agreement  prepared  before  incorporation  and  expressed  to 
be  made  between  the  vendor  and  some  agent  for  the  com- 
pany: it  is  signed  after  incorporation  and  is  subsequently 
ado])ted  by  the  company. 

Plan  .3. — Agreement  prepared  before  incorporation  and  expressed  to 
be  made  with  the  company:  it  is  sealed  by  the  company  after 
incorporation. 

Pi>A.\  4. — Articles  of  association  are  silent  as  to  any  agreement,  but 
give  directors  power  to  purchase  the  propert}\ 


Best  Course  to  be  followed. 

Whenever  there  is  no  particular  reason  for  adopting  Plan  1,  it  is 
expedient  to  adopt  Plans  2,  3,  or  4;  for,  by  the  adoption  of  any  of 
those  plans,  the  company  becomes  bound  in  due  course  without  any 
appcai^auce  of  the  contract  having  been  forced  on  it,  and  without  the 
necessity  for  any  supplemental  contract.  See  the  notes  to  Form  251, 
clause  3,  infra. 

Plan  1. 

Before  the  incorporation  ol  the  company,  the  promoters  procure  the  Plan  1. 
ownei-  of  the  property  to  enter  into  an  agreement  with  some  person,  as  Agreement 
trustee  oi'  agent  for  the  intended  company,  for  i;he  sale  of  the  property  ^,^a„ent  for 
to  the  company  upon  certain  terms  and  conditions.     The  memoran-  intended  com - 
dum  and  ax-ticles  of  a.sso(iation  of  the  company  are  settled,  with  the  bv^I^^nple^ 
concurrence  of  the  vendor  and  of  tiie  promoters,  contemporaneously  mental 
with  this  agreement.     In  the  articles  is  inserted  a  clause  referring  ao-reemrait 
to  tlie  agreement    see  infra,  p.  643,  clause  3,  note],  and  authorizing 
the  company  to  adopt  and  carry  it  into  effect.    The  memorandum  and 
articles  are  then  registered,  and  the  registrar  issues  his  certificate, 
wheit'upon  the   company  becomes  incorporated.     Shortly  after  the 
incorporation  the  directors  hold  a  meeting  at  which  the  preliminary 
agreement  is  taken  into  consideration,  and  a  resolution  is  passed 
for  its  adoption.     This  of  itself  would  not  be  sufficient  to  make  the 
company  liable,  but  notice  of  the  adoption  is  subsequently  given  to 
the  vendor,  and  in  due  course  the  adoption  is  effected  by  means  of  a 
brief  supplemental  agreement,  to  which  the  vendor,  the  agent  or 
trustee,  and  the  company  are  parties,  whereby  the  company  is  bound 
to  perform  the  preliminary  agreement  in  the  place  of  the  agent  or 
trustee.     [See  forms  of  such  agreement,  infra,  pp.  369,  370.]     The 
supplemental  agreement  is  necessary  where  the  preliminary  agree- 
ment is  made  with  an  "  agent,"  because  it  has  been  held  that  there  can 
be  no  effectual  ratification  in  such  a  case,  inasmuch  as  the  company 
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Reasons  why 
Plan  1 
jirefeired. 


was   uol    ill  cxistoiico   wlioii    llie   prcliiuiiiaiy   aj^ivoiiii'iil    was   made. 
See  su[>iit.  pp.  321,  .'J22. 

Plan  1  i.s  soniotimt's  preferred,  because:  ^_aj  Before  f^oin«i-  to  the 
expense  of  forming-  the  company,  tlie  promoters  may  desire  to  have 
tlie  vendor  bound  to  sell  on  speciKed  terms.  This  reason  does  not 
appJy  wJiei-e  the  vendor  is  the  |)ronioter.  or  whore  the  promoters  are 
iu.  a  po.sition  to  dictate  to  him.  \^b\  The  promoters  may  desire  to 
bind  the  company  absolutely  to  acijuiiv  the  property  upon  tJie  ternts 
arranged  by  them  before  it.s  incorporation.  With  a  view  thereto,  the 
terms  are  end)odied  in  a  contract  as  in  Plan  1,  and  iu  the  articles  a 
clause  is  inserted  instructing-  the  directors  to  carry  the  contract  into 
effect.  Promoters  sometimes  think,  and  perhaps  rightly,  that  if  the 
contract  has  already  been  executed  and  oidy  wails  for  adoption,  the 
director.-  will  Ix'  Ic^s  likely  to  raise  (juestions  as  to  the  terms  fixed 
than  would  otherwise  be  the  case.  But  it  must  not  be  supposed  that 
an}-  such  clause  can  bind  the  directors,  or  that  it  relieves  them  from 
the  obligation  to  consider  whether  or  no  the  adoption  of  the  contract 
is  for  the  company's  benefit.  Se;.'  lha:i!iini  Ui(bhcr  Phnfafious 
(;No.  1),  (,1911)  1  Ch.  42.J. 


Plan  2. 

Agreement 
with  agent  for 
company  sub- 
sequently 
adopted  under 
seal  of  com- 
pany. 


Advantages 
of  Plan  2'. 


Plan  2. 

The  ag-reement  is  j)repared  before  the  incorporation  of  the  com- 
pany, and  is  expressed  to  be  made  between  the  vendor  and  some 
person  i)urporting  to  act  as  agent  for  the  company.  The  memoran- 
dum and  articles  refer  to  the  agreement  as  a  contract  already 
pre[)ared  and  intended  to  be  signed  immediately  offer  the  incorpora- 
tion of  the  company,  and  authorize  the  directors  to  ratify  and  adopt 
the  same  [see  Fonn  93].  The  company  is  then  registered,  and 
immediately  aftenvard.s  the  parties  to  the  agreement,  viz.,  the  vendor 
and  the  ag-ent,  sign  the  .same.  Subsecjuently,  a  meeting-  of  the 
directors  is  held,  and  a  resolution  is  passed  to  the  effect  that  the 
agreement  be  ratified  and  adopted,  and  that  the  seal  be  affixed  in 
token  thei-eof .  The  seal  is  then  affixed  to'  a  memorandum,  on  or  below 
the  agreement,  in  these  terms:  "  The  above  [or  within- written]  agree- 
ment is  hereby  ratified  and  adopted  by  the Compan}-,  Limited. 

As   witness  the  common  seal  of  the  said  company  this  day  of 

."  Thenceforth,  the  com2)any  is  effectually  bound  by  the  agree- 
ment; for  the  teclmieal  rule  established  iu  Kehier  v.  Baxter,  L.  E. 
2  C.  P.  174,  does  not  apply,  since  the  agx-eement  was  signed  aftetr 
incorporation,  and  is  therefore  cai)able  of  ratification. 

Plan  2  is  sometimes  adopted  becau.-<e  it  avoids  the  necessity  for  the 
supplemental  agreement  required  by  Plan  1,  and  at  the  same  time 
enables  the  prospectus  to  be  issued  immediately  after  the  incor- 
poration and  before  any  resolution  for  the  adoption  of  the  agreement 
has  been  submitted  to  the  board.  Moreover,  promoters  sometimes 
prefer  to  submit  an  agreemeut  for  adoption  rather  than  a  new  agree- 
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ment  for  execution  as  in  Plans  1,  3,  4.  When  Plan  2  is  adopted,  the 
diioctors  (should  bear  in  mind  that  if  they  act  on  the  contract,  or 
otherwise  show  their  adoption  thereof,  the  company  may  be  bounrl  by 
implied  ratification. 

Plan  3. 

Before  the  incorporation  of  the  company  an  agreement  expressed  Plan  :;. 

to  bo  made  between  the  vendor  and  the  company  itself,  for  the  sale  of  '^f^^^^^\^^ 

the  property  tathe  company,  is,  with  the  privity  of  the  vendor  and  the  -^^g^  ^^^^ 

Dromoters   prepared.     The  memorandum  and  articles  are  at  the  same  power  in 
'  X      1  ,     ,       .   ,      ,       T,  •    •,  T       ii  i.-   1         %    articles  to. 

time  prepared  and  settled  with  the  like  privity.     In   the   articles   is  ^^^^^^^ 

inserted  a  clause  [see  Form  251,  clause  3,  infra,  p.  643]  referring  to 
the  agreement  and  authorizing  or  requiring  the  directors  forthwith  to 
ullix  the  seal  of  the  company  thereto,  or  declaring  that  the  company 
>li;ill  forthwith  execute  the  agreement.  The  memorandum  and  articles 
are  then  registered,  and  the  registrar  issues  his  certificate.  At  the 
first  meeting  of  the  directors  the  agreement  is  taken  into  considera- 
tion, and  a  resolution  passed  for  its  adoption.  The  vendor  is 
informed  of  the  resolution,  and  a  day  a])pointed  for  completion,  when 
the  agreement  is  executed,  being  afterwards  in  due  course  carried 
into  effect. 

Plan  4. 

Tliis  plan  onlv  differs  fn.iii  I'laii  •".  in  one  respect,  namely,  that  the  Plan  4. 

articles  do  not  expressly  refer  to  the  agreement,  bat  authorize  the  ^^^^^[jjl^PX' 

dii-ectors  to  purchase  the  property  on  such  terms  and  conditions  as  directors  to 

tliey  think  ht.     These  general  powers  are  quite  as  effectual  as  an  P'JJ"^;;;;;*;^^^^.^ 

authority  to  adopt  or  enter  into  a  specific  agreement.      OverencL  encetuspetififv 

Garney'cO  Co.  v.  Gibb,  L.  R.  •'.  H.  L.  480.     But  the  (,thor  plans  are  agreement. 
generally  adopted.     And  one  of  those  plans  is  preferable  when  the 
directors  or  some  of  them  an*  vendors. 


Where,  as  in  Phm  1.  a  |..'isum  purports  to  contract  as  agent  for  a  ^^^^J^^^^ 

company  not  yet  formed,  he  is  personally  liable  on  the  contract,   person  con- 

Kelner\-.  Baxter,  L.  R.  2  C.  P.  174.    So,  also,  a  person  contracting  ^^^^^^l^^ 

as  "trustee"  is  personallv  liable.     'S  or  thumb  erland  Avenue  Co.,  33  company  not 

„.  ■  yet  formed. 

C.  Div.   16.  *' 

And  where  a  person  lias  so  contracted  as  "agent,"  the  fact  that  the 
companv  after  its  incorporation  acts  on.  or  purports  to  ratify  or  adopt 
the  contract,  will  not  relieve  the  agent  from  the  personal  liability  he 
incurs  from  signing  on  behalf  of  a  non-existent  principal  {Scott  v. 
Lord  Ebury,  L.  R.  2  C.  P.  2oo),  unless  the  transaction  amounts  to  a 
new  contract,  e.g.,  as  in  Form  41,  infra.  So  too,  where  the  contract 
is  made  with  a  "trustee"  for  a  company,  the  trustee  will  not  be 
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released  from  liability  to  the  veudor  by  reaciou  of  the  company  pur- 
porting- to  adopt  or  acting*  on  the  footing  that  it  irf  entitled  to  the 
benefit  of  the  contract.  Northumberland  Avenue  Co.,  33  C.  Div. 
16;  Walters  v.  Northern  Coal  Co.,  5  De  G.  M.  &  G.  629;  Cox  v. 
Bishop,  8  De  G.  M.  &  G.  81.3.  There  iiui.st  bo  an  oirective  adoption 
contract.  See  Form  41. 
Agreement  It  i.s,  however,  seldom  or  never  the  intention  of  the  parties  that  the 

framed  so  that  ^S'^^*^  ^^'  ti'ustee  should  be  so  liable,  and  accordingly  the  agreement  is 
so  framed  that  his  liability  will  be  mereh'  nominal.  This  is  effected 
as  follows:  The  agent  agrees  that  the  company  shall  purchase  the 
property;  a  future  day  is  li.\ed  for  the  completion  of  the  purchase; 
it  is  provided  [infra,  p.  368]  that  upon  tlie  adoption  of  the  agreement 
by  the  company,  in  such  manner  as  to  become  bound  to  carry  it  into 
effect,  the  liability  of  the  agent  or  trustee  shall  cease,  and  that  if  the 
company  does  not  adopt  the  agreement  before  a  certain  day  t  prior  to 
the  day  fixed  for  completion),  the  agent  or  trustee  may  at  any  lime 
afterwards  rescind  it.  The  effect  of  these  provisions  is,  that  if  the 
company  adopts  the  agreement,  the  agent  or  trustee  is  freed  froui 
liability;  and  if  the  company  does  not  adopt  it  in  due  course,  the 
agent  or  trustee,  before  the  time  fixed  for  completion,  rescinds  the 
agreement,  and  thereby  terminates  his  liability  before  he  has  had  to 
do  anvthin"-  under  the  agreement. 


his  liability 
should  bo 
merely 
aiominal. 


Proviso  limit- 
ing liability  of 
agent  valid  ; 
■secus,  if  pur- 
porting to 
relieve  him 
from  all 
liability. 

Provisions  of 
4trticles. 


A  proviso  thus  limiting  the  liability  of  the  so-called  agent  or 
trustee  is  valid;  but,  not  uncommoidy,  it  is  provided  that  he  shall 
incur  no  personal  responsibility  whatever.  Such  a  proviso  is,  how- 
ever, in  law  i-epugnant  and  void,  the  result  being  that  the  agent  or 
tiustee  is  personally  bound  to  perform  the  contract.  Furnivall  v. 
Coombes,  5  M.  &  Gr.  736;  Williams  v.  Hathaway,  6  C.  D.  544. 

As  to  the  operation  of  clauses  in  the  articles  of  a.ssociation  provid- 
ing for  the  adoption  of  an  agreement,  see  infra,  p.  643. 

Even  before  the  Act  of  1908  was  passed,  when  a  company  was 
started  to  acquire  a  specific  property,  and  the  capital  was  to  be 
raised  by  public  subscription,  it  was  not  unusual  so  to  frame  the 
agreement  for  the  purchase  of  the  property,  that  if  within  a  fixed 
period  a  certain  number  of  shares  were  not  taken,  the  company  could 
rescind,  the  object  being  that  if  the  company  should  fail  in  raising 
the  funds  necessary  to  enable  it  to  commence  business  it  might  be  able 
ro  get  rid  of  the  agreement.  Sometimes  a  similar  power  was  g-ivon 
to  the  vendor,  for  he  might  not  be  wiUing  to  sell  to  a  company  which 
had  not  the  means  to  develop  a  property  for  which  he  was  probably 
to  be  paid  partly  in  shares;  or  his  own  right  to  sell  might  be  con- 
tingent on  a  certain  number  of  shares  being  taken  up. 

But  now.  under  the  Act  of  1908,  s.  87  (3),  "any  contract  made  by 
a  company  before  the  date  at  which  it  is  entitled  to  commence  busi- 
ness shall  be  provisional  onl}-,  and  shall  not  be  binding  on  the  com- 
pany until  that  date,  and  on  that  date  it  .shall  become  binding."' 
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As  to  tho  meaning  oi'  "provisional,"  see  Otto  Electrical  Engineering 
Co.,  Jenkins'  Claim,  (1906)  2  Ch.  390,  suj^ra,  p.  22. 

As  to  when  the  company  is  entitled  to  commence  business,  see 
supra,  p.  20;  and  as  to  the  above  sect.  (87)  the  minimum  subscrip- 
tion, see  sect.  85  of  the  Act  of  1908,  and  the  notes  thereto,  supra, 
p.  9. 

In  preparing-  an  agreement  for  sale,  the  following  are  some  of  the  Points  on 
points  which  arise  for  consideration:  — 


agreements 
for  sale. 


(a)  On  the  sale  of  a  business — Are  the  book  debts  to  be  included? 

Are  any  of  them  bad?  Is  allowance  to  be  made  for  bad 
debts?  Will  the  vendor  guarantee  the  book  debts?  If  they 
are  to  be  excluded  from  the  sale,  is  the  company  to  collect 
them?  Is  the  stock-in-trade  to  be  included  at  a  fixed  figure 
or  to  be  taken  over  at  a  valuation?  Is  the  sale  to  take 
effect  from  the  date  of  the  agreement,  or  from  the  time  fixed 
for  completion,  or  from  some  past  date?  Is  the  vendor  to  be 
precluded  from  competing  with  the  company?  Is  the  busi- 
ness to  be  carried  on  till  completion  on  behalf  of  the  vendor, 
or  on  the  company's  behalf? 

(b)  On  the  sale  of  a  patent — Are  improvements  to  be  included  in 

the  sale?  Are  further  inventions  which  would  not  properly 
be  described  as  mere  improvements  to  be  included?  Are 
foreign  patent  rights  to  be  iialuded?  Is  the  vendor  to  be 
bound  to  give  information  as  to  improvements?  Is  the 
patent  valid?  Ls  the  purchaser  to  be  at  liberty  to  take  any 
opinion  as  to  its  validity  before  completion,  and  to  rescind 
if  the  i)atent  be  pronounced  invalid? 

(c)  On  the  sale  of  a  mine — Is  it  to  be  examined  by  an  independent 

expert  before  completion?  Ls  there  a  good  title?  If  the 
property  is  abroad  can  the  company  hold  it,  and  is  the 
})ur(hase  to  be  completed  abroad  or  in  England?  If  abroad, 
is  the  purchase-money  to  be  sent  abroad,  or  is  it  to  be  paid 
here  to  trustees  pending  information  as  to  the  title  and 
transfer  having  been  completed? 

^d;  On  tlie  sale  of  a  concession — Is  it  valid?  Is  it  liable  to 
forfeiture?  Can  it  be  vested  in  the  company  with  or  without 
consent;  and,  in  the  former  case,  what  is  to  be  done  if  the 
consent  cannot  be  obtained? 

(_e)  On  any  sale,  is  there  to  be  power  to  rescind  if  the  conipany  does 
not  float,  and  who,  in  that  case,  is  to  pay  the  preliminary 
expenses  ? 

Preliminary  agreements  very  commonly  provide  for  the  issue  of  Paid-up 
fully  or  partly  paid-up  shares  for  a  consideration  other  than  cash, 
^.y.,  as  the  consideration  for  the  sale  of  property  or  of  services  to 
be  rendered  to  the  company. 
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The  Jaw  a.s  lo  the  issue  of  sliaies  for  a  coa.sideratiou  other  tliun 
cash  has  been  materiall}-  altered  by  the  Companies  Act,  1900  (now 
replaced  by  the  Companies  Act,  1908 j. 

For  many  years  prior  to  the  time  when  that  Act  came  into  operation 
(1st  January,  1901),  sect.  25  of  the  Companies  Act,  18G7,  had  been  in 
force,  wliereby  it  was  provided  that  everj-  share  in  any  company 
should  be  deemed  and  taken  to  have  been  issued  and  to  be  hold 
subject  to  the  payment  of  the  whole  amount  thereof  in  cash,  unless 
the  same  should  have  been  otherwise  determined  by  a  contract  duly 
made  in  writing-  and  filed  with  the  Registrar  of  Joint  Stock  Com- 
panies at  or  before  the  issue  of  such  shares,  and  it  w-as  well  settled 
that  the  contract  thus  required  to  be  filed  must  show  the  number  of 
the  shares  to  be  allotted,  the  amount  to  be  credited  as  paid,  and  the 
consideration  for  wliich  the  shares  were  to  be  so  credited.  See  the 
leading-  decisions  on  the  Act,  infra,  Chap.  XX.  But  by  sect.  33 
of  the  Companies  Act.  1900,  sect.  2.5  of  the  Act  of  ISO 7  was  repealed 
as  from  January  1st,  1901,  with  the  result  that  the  provisions  of  the 
Act  of  18G2  in  regard  to  payments  for  shares  were  restored,  and  they 
ai-e  now  eml)()died  in  the  Companies  Act,  1908. 

iS'ow  under  the  Act  of  18G2  a  shareholder  was  liable  for  the  full 
amount  of  his  shares,  save  so  far  as  the  amount  may  have  been  pre- 
vioush"  paid  up,  either  by  himself  or  otherwise.  The  oblig-ation  is  not 
very  clearly  expressed  in  the  Act,  but  that  it  e.vists  is  conclusively 
settled  by  many  decisions  of  the  hig^hest  authority.  It  is  also  settled 
that  payment  may  be  made  in  cash,  or  in  its  equivalent,  e.g.,  by 
making-  over  to  the  company  properly  which  it  has  power  to  acquire, 
or  rendering-  or  ag-reeing  to  render  it  services  whi(;h  it  is  willing-  to 
acce})t.  in  .satisfaction  of  the  amount  of  the  share  or  any  specified 
portion  thereof. 

The  liiw.  then,  a.'^  il  now  stands  is  as  follows:  — 

1.  A  com[)any  with  a  share  capital  may  issue  shares  credited  as 

fully  or  partly  paid  up  for  a  corresponding:  cash  con- 
sideration. 

2.  A  company  may  issue  shares  credited  as  fully  or  partly  paid 

up  for  a  consideration  other  than  cash,  provided  that  the 
consideration  is  something',  e.g.,  property  or  services,  the 
acquisition  of  which  is  within  the  powers  of  the  com- 
pany, and  is,  in  the  linnc^t  opinion  of  the  directors,  of 
adequate  value. 

Sub-sect.  (1)  of  sect.  88  of  the  Companies  (Consolidation)  Act^ 
1908,  i.<  as  follows:  — 

Whenever  a  company  limited  bj-  shares  makes  any  allotment  of  its  shares  the 
company  must  within  one  month  tlicreafter  file  with  the  Registrar  of 
Companies  — 

(a)  A  return  of  the  allotments  stating  the  number  and  nominal  amount  of 
the  shares  comprised  in  the  allotment,  the  names,  addresses  and  de- 
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scriptioiis  of  tlio  allottees,  and  tiie  amount  (if  any)  paid  or  due  and 
payable  on  each  share,  and 
(b)  in  the  case  of  shares  allotted  or  fully  or  partly  paid  up  otherwise  than 
in  cash,  a  contract  in  -writing  constituting  the  title  of  the  allottee  to 
the  allotment,  together  with  any  contract  of  sale  or  for  services  or 
other  consideration  in  respect  of  which  that  allotment  was  made,  such 
contracts  being  duly  stamped,  and  a  return  stating  the  number  and 
nominal  amount  of  shares  so  allotted,  the  extent  to  which  tlioy  are  to 
be  treated  as  paid  up,  and  tlu'  consideration  for  which  they  have 
been  allotted. 

As  to  tliese  requircinenttf,  see  pp.  G5  et  seq.,  supra. 

Sub-sect.  (2)  of  the  same  Act  provides  iu  effect  that  if  the  above- 
mentioned  contract  has  not  at  the  time  been  reduced  to  writing,  the 
company  must  within  one  month  after  the  allotment  file  with  the 
registrar  the  prescribed  particulars  of  the  contract,  stamped  with  the 
same  stamp  duty  as  would  have  been  payable  if  the  contract  had  been 
reduced  to  writing. 

3.  An  oral  contract  for  the  issue  of  paid  up  or  paitlv  paid  (i|» 

shares  for  a  consideration  other  than  cash  is  allowaltic.  luii 
particulars  must  be  filed  as  above. 

4.  Where  sbares  are  issued  as  fully  or  partly  paid  up  otbcrwisc 

than  in  casb.     Sect.  88  of  the  Act,  and  pp.  58  et  seq. 

5.  If  default  be  made  in  complying  with  the  requirements  of  the 

above  section,  the  directois  and  oilier  ofiicials  will  incur  a 
penally  of  50/.  a  day.  Kolief  may  be  granted  by  tbo 
Court  Avhere  tbo  oiuissioii  io  fil(>  was  accidental  or  (hie  to 
inadverten<('. 
G.  Whore  shares  are  issued  on  a  tasli  footing,  it  is  open  to  the 
company  subsequently  to  agree  with  the  holder  to  accept 
property  or  services  in  satisfaction  or  i)art  satisfaction 
thereof,  and  it  is  not  nece.ssary  to  file  any  contract  in 
regard  tlvereto;  but  ilie  amounts  or  respective  amount 
so  paid  or  satisfied  will  have  to  appear  in  the  annual 
list  and  summary  under  sect.  26. 

7.  If  a  valid  contract  be  made  for  the  acceptance  by  the  conq)auy 

of  specified  property  or  services  of  substantial  value  in 
payment  or  part  payment  of  shares,  the  Court  will  not, 
Avhilst  the  contract  stands,  inquire  into  the  adequacy  of 
the  consideration  even  at  the  instance  of  the  liquidator. 
PelVs  case,  5  Ch.  1 1 ;  PhujUhi  Hall  Co.,  5  Ch.  .'546;  Wragg, 
Limited,  (1897)  1  Ch.  79(;. 

8.  Non-compliance  with  sect.  88  of  the  Act  will  not  affect  the 

validity  of  the  contract  which  should  have  been  filed,  or 
render  the  shares  which  have  been  allotted  liable  to  pay- 
ment in  cash. 
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Contracts  entered  into  before  the  Company  is  entitled  to 
commence  Business. 

Sect.  87  of  tlio  Act  of  li)U8  provides  as  follows:  — 

(3,)  Aiij'^  contract  made  by  a  company  before  the  date  at  vvliich  it  is  entitled 
to  commence  business  sliall  be  provisional  only,  and  shall  not  be  l>in(lini^  on  tho 
company  until  tiiat  date,  and  on  that  date  it  shall  become  bindins;. 


(()_)  Nothing  in  this  section  shall  aj)ply  to  a  private  company  or  to  a  company 
registered  before  the  first  day  of  January,  nineteen  hundred  and  one,  or  to  a 
company  registered  before  tiie  iirst  day  of  July,  nineteen  hundred  and  eight, 
which  does  not  issue  a  pro8poctu8  inviting  the  puldic  to  subscribe  for  its  shares. 

Tho  words  of  tiic  above  f^ub-.sect.  (3j  are  wide  enough  to  cover  even 
conti-acts  of  membership,  so  that  though  the  company  has  allotted  the 
whole  of  the  minimum  subscription  referred  to  iu  sects.  85  and  87  (1) 
of  the  Act,  and  has  given  notice  thereof  to  the  allottees,  and  so 
completed  contracts  with  them,  each  such  contract  might  stiU 
remain  provisional,  and  not  become  absolutely  binding  until  the 
conditions  {h)  and  (c)  (see  p.  20)  of  sect.  87  (1),  which  are  to 
be  complied  with  liefore  a  company  to  which  .sect.  <>  applies  is 
"entitled  to  commence  business,"  have  been  satisfied.  And  there  is 
after  all  nothing-  unreasonable  in  itself  in  such  a  construction,  for  no 
applicant  for,  or  allottee  of,  shares  in  the  very  early  stage  ought  in 
fairness  to  be  held  to  his  bargain  if  the  company  is  never  in  a 
position  to  commence  business.  '  Provisional  "  means  that  the  con- 
tract is  to  be  treated  as  if  it  contained  a  stipulation  Ihat  it  is  not 
to  be  binding  on  the  company  unless  and  until  tlie  company  becomes 
entitled  to  commence  business.  Otto  Electrical  Manufacturing  Co., 
Jenkins'  Claim,  (1906)  2  Ch.  390. 

There  is  no  need  to  insert  an  express  condition  to  that  effect  in  each 
contract,  for  the  statute  implies  it.  Nevertheless,  it  may  be  con- 
venient for  the  benefit  of  the  business  man  not  learned  in  the  law  to 
set  out  the  condition  in  the  contract  in  some  cases. 

The  words  '  and  on  that  date  .shall  become  binding  ""  merely  remove 
the  bar  created  by  the  section.  They  operate  to  terminate  the  provi- 
sional status  of  the  contract  and  to  make  it  absolute,  but  it  is  only 
binding  for  Avhat  it  may  be  worth,  and  therefore  any  right  to 
repudiate  or  rescind — e.g.,  for  misrepresentation — will  i-emain  un- 
disturbed. 

As  to  varying  such  contracts,  see  supra,  p.  22. 
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As  to  the  Making  of  Contracts  under  Seal — in  Writing— 

by  Parol. 

By  sect.  76  of  the  Companies  Act,  1908  (i-e-enacting- sect.  37  of  the  Sect.  37  of 


Act  of  1867 
as  to  con- 
tracts. 


Companies  Act,  1867;,  it  is  provided  as  follows:  — 

(1)  Contracts  on  behalf  of  a  company  under  the  principal  Act  may  be  made 
as  follows:  that  is  to  say — 

(i.)  Any  contract  which,  if  made  between  private  persons,  would  be  by  law 
re(|uired  to  be  in  writinj;,  and  if  made  according  to  English  law  to  be 
under  seal,  may  bo  made  on  behalf  of  the;  company  in  writing  under 
the  common  seal  of  the  compan}'.  and  may  in  the  same  manner  be 
varied  or  discharged: 
(ii.)  Any  contract  whicli,  if  made  between  private  persons,  would  be  by  law 
required  to  be  in  writing  signed  by  the  parties  to  be  charged  there- 
with, may  be  made  on  behalf  of  the  company  in  writing,  signed  by 
any  person  acting  under  its  authority,  express  or  implied,  and  may  in 
the  same  manner  be  varied  or  discharged: 
(iii.)  Any  contract  which,  if  made  between  private  persons,  would  by  law 
be  valid  although  made  by  parol  only,  and  not  reduced  into  writing, 
may  be  made  by  parol  on  behalf  of  the  company,  by  any  person  acting 
under  its  authority,  express  or  implied,  and  may  in  the  same  mannei-  l)e 
varied  r)r  discharged: 

(2)  All  contracts  made  according  to  this  section  shall  be  effectual  in  law,  and 
shall  bind  the  company  and  its  successors,  and  all  other  parties  thereto,  their 
heirs,  executors,  or  administrators,  as  tlie  case  may  be. 

(3)  Any  deed  to  which  a  company  is  a  party  shall  be  hold  to  be  validly 
executed  in  Scotland  on  behalf  of  the  company  if  it  is  executed  in  terms  of  the 
provisions  of  this  Act  or  is  sealed  with  the  common  seal  of  the  company  and 
subscribed  on  behalf  of  the  company  by  two  of  the  directors  and  the  secretary 
of  the  com])any,  and  such  subscription  (ui  behalf  of  tiie  company  shall  be  equally 
binding  whether  attested  i>y  witnesses  or  not. 

The  statutory  power,  it  will  1)0  observed,  applies  to  all  companies  Effect, 
registered  under  the  Act,  and  by  virtue  of  it  all  such  companies  may, 
except  as  regards  the  contracts  specified  in  sub-sect.   (1),  contract 
Avitlidui  seal.     The  power  may,  of  course,  be  controlled  or  qualified 
by  the  articles  of  association. 

As   to    who   is   a    ''  person   acting    under   tlie   e.vpress   or   implied   Construction 
authority  of  the  company,"  under  sub-sects.  (2)  and  (3)  of  section,     of  sect.  37. 

This  will  depend  on  the  articles  of  the  compan3^  Generally  Authority 
speaking,  the  directors  have  express  or  implied  authority  to  enter  into  °  ^^®°  ' 
all  contracts  necessary  for  carrying  the  objects  of  the  company  into 
effect,  and,  of  course,  a  board  meeting  can  exercise  the  authority. 
If  the  board  approves  of  a  contract,  the  directors  assembled  thereat 
can  sign  the  contract  on  behalf  of  the  company,  pursuant  to 
sect.  1  (ii).  In  most  companies  the  directors  can,  under  the  articles, 
delegate  their  powers,  or  any  of  them,  to  committees,  consisting  of 
such  member  or  members  of  their  body  as  they  think  fit;  and  where 
tliis  is  the  case,  the  power  to  enter  into  a  specific  contracr,  or  into 
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Contracts 
without  seal. 


Contract  on 
behalf  of 
company. 


contracts  generall}',  can  bo  vested  in  the  coininittoo,  and  a  foutract 
.signed  by  the  committee  will  be  Itiiidiiio-.  So,  loo,  where  there  is 
power  to  appoint  agents,  &c..  or  to  delegate  to  a  manager  or  other 
person.  See  further  as  to  what  is  a  duly  authorized  person,  Beer 
V.  London  and  Paris  Hotel  Co.,  20  Eq.  412;  Browning  v.  Great 
Central  Mining  Co.,  5  H.  &  N.  H.")*);  Jioi/al  Bunk  of  India's  case, 
4  Ch.  252;  Land  Credit  Co..  4  t'h.  4()0;  Chapnmn  v.  Smetkurst, 
(1909)  1  K.  B.  727  (C.  A.  i. 

The  test  of  when  a  trading  company  can  cuntract  without  use  of  its 
seal  (apart  from  the  above  enactment  i  is  given  in  South  of  Ireland 
Colliery  Co.  v.  Waddle,  L.  R.  .'J  (J.  P.  4H9. 

As  to  the  form  which  a  contrai-t  to  be  signe-'l  on  behalf  of  a  com- 
l)aiiy  should  take:- -  Su[)poso  it  to  be  a  contract  between  A.  i^.  ;ind 
the  company.  It  may  be  expressed  to  be  made  (a)  "between 
A.  B.  of  the  one  part,  and  the  com[)any  of  the  other  part,"  or 
(h)  "  between  A.  B.  of  the  uni'  part,  and  C\  D.  ^the  person  or  persons 
authorized  to  enter  into  it],  on  l>ehalf  of  the  company,  of  the  other 
l)art."'  The  former  is  generally  considered  the  better  plan,  but 
they  are  equally  effectual.    Aggs  v.  yicholson,  1  H.  &  N.  1G.5. 

"Where  Plan  (a)  is  adopted,  the  testimonium  clause  (if  any)  will 
lun  thus:  "As  Avitness  the  hands  of  the  said  A.  B.  and  C.  D.  E.  F. 
and  G.  H.],  on  behalf  of  the  company,"  or  'In  witness  Avhereof  the 
said  A.  B.  and  two  of  the  directors  of  the  ronipany  on  its  behalf 
have  hereunto  set  their  hands." 

Of  course  no  testimonium  clause  is  necessary,  and  it  will  l)e  sulii- 
cient  if  the  contract  is  signed  thus: 

A.  B. 

C  I).,  for  the  ('om[)any. 


Agent  not 
liable. 


If  the  agent  is  made  party  to  the  contract,  as  in  Plan  (b),  the 
testimonium  clause,  if  used,  will  run:  "As  witness  the  hands  of 
the  said  parties  hereto  the  day,  &c.";  and  the  agent  can,  if  he  thinks 
it  expedient,  ex  abumlanti  cauteld,  qualify  his  signature  by  prefixing 
or  adding  words  showing  his  agency.  It  is  now  settled,  however, 
that  where  an  agent  enters  into  a  contract  on  behalf  of  another,  it 
is  not  essential,  in  order  that  he  may  avoid  personal  respon-sibility, 
to  add  any  qualifying  Avords  to  his  sigtmture,  e.g.,  "as  agent  for 
A.  B."  or  "on  behalf  of  A.  B.,"  or  "on  account  of  A.  B.,"  or 
"for  A.  B."  Prima  facie,  if  he  signs  without  qualification,  he  is 
personally  liable,  but  it  is  a  question  of  intention,  and  if  in  the 
body  of  the  agreement  he  purport  to  contract  "  as  agent,"  or  "  on 
account  of,"  or  "  on  behalf  of,"  or  "  for "  another,  he  Avill  escape 
liability  ou  the  contract.  See  Gadd  v.  Houghton,  1  Ex.  Div.  3.57; 
Pike  V.  Ongley,  18  Q.  B.  D.  710;  Chapman  v.  Sniethurst,  (1909  i 
1  K.  B.  727  (C.  A.).  Although,  if  not  authorized,  ho  may  be  liable 
in  damages  for  breach  of  warranty  as  to  his  authority.     Collen  v. 
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Wright,  8  E.  &  B.  647;  Halbot  v.  Lois,  (1901)  1  Cli.  ;]44;  Week^^ 
V.  Propert.  L.  R.  8  C.  P.  427;  Firbanlc'.s  Exors:  v.  Humphreys, 
18  Q.  B.  D.  ♦50:  Oliver  v.  Hank  of  Enghml  (1902)  1  Cli.  610. 

As  TO  Oral  Agreements. 

As  appears  from  sect.  76  (1)  (iii)  of  the  Act  of  1908,  tliese  can  be  Oral  contract. 
made  l)y  au}-  person  acting-  under  the  express  or  implied  authority  of 
the  company,  and,  of  cours(>,  innumerable  contracts  are  so  made.    In 
tbis  connection,  the  Statute  of  Frauds  and  the  Sale  of  Goods  Act,  As  to  Statute 
1893,  should  be  borne  in  mind,  but  although  sect.  4  of  the  former  ^ 
Act  provides  that,  as  regards  certain  agreements,  and  in  j^articular — 
(a)  any  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person; 
{h)  any  contract   (n-  sale  of  land^,  lonements,  or  Inn'oditaments, 

or  any  intt^rcst  in  or  concerning  the  same; 
(c)  any  agreement  that  is  not  to  be  performed  witliin  tlie  space 
of  one  year  from  tlic  making  thereof; 

no  action  shall  l)e  brought  thereon  "unless  the  agreement  upon 
which  sucli  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  bo  in  Avriting  and  signed  by  <ho  party  to  be  charged 
therewith  or  souk^  other  ])ors()n  Ihorounlo  by  him  lawfully  autho- 
rized." this  section  does  not  invalidate  the  agreement.  "The 
.statute,  in  this  part  of  it,  does  not  say  that  unless  those  requisites 
are  complied  wilh  liic  c(nilra<t  shall  be  void,  but  merely  that  no 
action  shall  be  brought  upon  it."  Per  Jervis,  C.  J.,  Leroux  v. 
Broum  (1852),  12  C.  B.  801;  7/o//te  v.  Iloijle,  (1893)  1  Ch.  84.  The 
])olicy  of  the  Act  js  only  to  prevent  certain  important  classes  of 
.•ontracts  resting  on   the    "frail  testimony  of  memory."     Accord-  f^""!  «?i^- 

'^  J.    •  1    J  •         +  tract  witniii 

iugly,  a  company  can  make  a  parol  agreement  in  relation  to  any  statute,  when 
such  matters,  and  the  agreement  can  be  enforced  if  care  is  taken  to  enforceable. 
obtain  the  evidence  required  by  the  statute,  e.g.,  if  an  admission  of 
the  terms  of  the  agreement  signed  by  some  duly  authorized  agent 
of  the  company  can  be  produced. 

The  words  of  the  statute,  "some  memorandum  or  note  thereof, 
have  been  construed  with  great  liberality;  they  have  been  held  to 
include  any  Avrittcn  memorandum  or  admission  of  the  terms  of  the 
contract  whether  made  before  or  after  the  contract,  provided  that  it 
is  made  before  action  brought.  Thus  a  proposal  in  Avriting  accepted 
orally  has  been  held  a  sufficient  memorandum  as  against  the  pro- 
poser. Watts  V.  AiH.sirorth.  1  H.  &  C.  83;  Beiiss  v.  Ficksly,  L.  R. 
1  Ex.  342.  A  letter  from  the  party  to  be  charged  to  an  agent  or 
friend,  mentioning  the  terms  of  the  agreement  made  with  some  third 
party,  seems  sufficient  (Filby  v.  UoumeU.  a896)  2  Ch.  737;  Bailey 
v.  Sweeting,  9  C.  B.  N.  S.  843),  e.g.,  a  letter  from  a  company  to  its 
own  solicitor  mentioning  the  terms  of  the  contract  made  (Gihsnii 
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V.  Holland,  L.  H.  1  V.  V.  1  »,  and  tli<'  (|ue.s(iuii  i.s  no(  ouo  (jf  iuteution, 
but  simply  of  evidence'.  "The  Court,'  said  Bowen,  L.  J.,  iu  Hoyle 
V.  Hoyle,  (1893)  1  Ch.  99,  "is  not  iu  quest  of  the  intoutiou  of  the 
parties,  but  only  of  evidence  under  the  hand  of  one  of  the  j>artie.s 
to  the  contract,  that  ho  has  entered  into  it.  Any  document  signed 
by  him  [or  his  agent],  and  containing-  the  terms  of  the  contract, 
is  sufficient  for  the  purpose.  In  Bailey  v.  Sweeting,  9  C.  B.  N.  S. 
843,  a  letter  to  an  agent  of  the  person  sought  to  be  cliarged  was 
held  suthcient,  and  whetlier  it  i^  a  letter  to  an  agent  or  to  a  friend 
is  immaterial." 

So  also  in  Jones  v.  Victor  iu  U  raving  Dock,  2  Q.  B.  D.  314,  where 
an  agreement  was  orally  made  between  the  plaintiff  and  the  company 
in  the  terms  of  a  certain  draft,  it  was  held  that  a  minute  of  the  board 
of  directors  signed  by  the  chairman  and  referring  to  such  draft,  and 
resolving  that  it  be  engrossed  and  signed,  Avas  a  suthcient  memo- 
randum within  the  statute.  It  \va.s  contended  iu  this  case  that  the 
signature  of  the  chairman  to  the  minutes  was  put  in  order  to  A-erify 
the  proceedings  of  the  board  in  obedience  to  the  Companies  Act, 
1862,  and  not  in  order  to  attest  or  verify  the  contract,  and  that  as 
the  signature  was  put  alio  intuitu  it  could  not  be  available  for  the 
purpose  of  satisfying  the  Statute  of  Frauds.  But  the  Court  held 
that  there  was  no  foundation  for  this  contention.  "What,"  said 
Lush,  L.  J.,  who  delivered  judgment,  "  is  this  but  an  assertion  under 
the  hand  of  the  company's  agent  that  the  company  had  entered  into 
the  agreement  which  was  contained  in  the  draft  referred  to?  ...  . 
the  question  is  not  what  its  object  was,  but  whether  it  is  a  written 
and  signed  statement  of  the  contract."  See  also  Queenfdand,  dc. 
Co.,  (1894)  3  Ch.  181:  and  (IrifUlh.s  Cf/clc  Corporation  v.  Humber, 
(1899)  2  Q.  B.  414. 

Thus,  suppose  that  a  company  desires  to  purchase  a  jiiece  of  land, 
and  that  for  some  reason  it  is  e.xpedient  to  carry  the  transaction 
through  by  parol  agreement,  it  can  be  done  thus: — Let  the  vendor 
make  a  proposal  in  writing,  addressed  to  the  company,  and  let  the 
directors  pass  a  resolution  authorizing  one  of  their  body  to  accept  such 
proposal  on  behalf  of  the  company,  and  let  him  accept  the  same 
orally,  and  let  him  subsequently  report  in  writing  to  the  company 
the  fact  that  he  has  orally  accepted  the  proposal  as  authorized,  and 
let  such  report  be  read  at  a  board  meeting  and  be  entered  iu  the 
minutes.  In  the  result  there  is  a  valid  contract,  satisfying  the 
requirements  of  the  Statute  of  Frauds.  Aviiichever  party  has  occasion 
to  rely  on  it,  for  the  proposal  thus  orally  accepted  is  a  sufficient 
memorandum  as  against  the  vendor  (JSeuss  v.  Picksly,  supra);  and 
as  against  the  company  the  minutes  show  the  authority  of  the  agent, 
and  his  letter  is  a  sufficient  memorandum  signed  by  the  companj-'s 
agent.  Gibson  v.  Holland,  L.  E.  1  C.  P.  1;  Jones  v.  Victoria 
Graving  Dock,  2  Q.  B.  D.  323:  Hoyle  v.  Hotjle,  (1893)  1  Ch.  84; 
Queensland  Land,  dw.  Co.,  (1894)  3  Ch.   181.     It  may  be  added 
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that  a  proposal  thus  orally  accepted  requires  no  stamp.  See  mjruy 
p.  338.  Au  oral  acceptance  of  one  of  two  alternatives  contained  in 
a  wi-itten  offer  makes  an  enforceable  contract  as  against  the  writer. 
Lever  v.  Koffler,  (1901)  1  Ch.  543.  Part  performance  of  an  oral 
contract  to  sell  land  may  take  the  case  out  of  the  Statute  of  Frauds 
(Dickinson  v.  Barrow,  (1904)  2  Ch.  339),  provided  such  part  per- 
formance shall  be  unequivocally  referable  to  the  contract.  Alder  son 
V.  Maddison,  8  App.  Cas.  467.  As  to  filing;  particulars  of  an  oral 
contract  for  the  issue  of  paid-up  or  partly  paid-up  shares  for  a  con- 
sideration other  than  cash,  see  sect.  88,  and  p.  331,  supra. 

As    to    Stamps.  Stamps. 

Not  under  Seiil. 

Except  where  otherwise  provided  by  the  Stamp  Act,  1891  (54  k  55  Ag-reement 
Vict.  c.  39).  an  agreement  in  writing  not  under  seal  entered  into  by  ^^^-^ 
or  on  behalf  of  a  company  generally  comes  under  the  following  head- 
ing in  the  schedule  to  the  Stamp  Act,  1891:  "Agreement,  or  any 
memorandum  of  an  agreement,  made  in  England  or  Ireland  under 
hand  only,  or  made  in  Scothind.  witliout  any  clause  of  registration, 
and  not  otherwise  specifically  charged  with  any  duty,  whether  the 
same  be  only  evidence  of  a  contract,  or  obligatory  upon  the  parties 
from  its  being  a  ^\Titten  instrnniont.""  and  accordingly  requires  a  6f/. 
agreement  stamp. 

By  sect.  22  of  the  same  Act,  it  is  provided  that  the  duty  of  (id.  upon  Adhesive 

an  agreement  may  be  denoted  by  an  adhesive  stamp,  which  is  to  be  *  ^™P' " 

cancelled  by  the  pei-son  by  whom  the  agreement  is  first  executed. 

The  mode  of  cancelling  is  prescribed    bv  sect.   8    of    the  Act,  How  to  he 
,  cancelled, 

namely:  — 

(1)  An  instrument  the  duty  upon  wliicli  is  required  or  permitted  by  law  to 

be  denoted  by  an  adliesive  stamp  is  not  to  be  deemed  duly  stamped 
with  an  adhesive  stamp,  unless  the  person  required  by  law  to  eancel 
the  adhesive  stamp  cancels  the  sami-  by  writinfj  on  or  across  the  stamp 
his  name  or  initials,  or  tlie  name  or  initials  of  his  firm,  together  with 
the  true  date  of  his  so  writing;  or  otlirririup  efe.ctuallij  cancels  the- 
stamp  and  renders  the  same  incapable  of  being  used  for  any  other 
instrument,  or  for  any  postal  purpose,  or  unless  it  is  otherwise  proved 
that  the  stamp  appearing  on  the  instrument  was  aflBxed  thereto  at  the 
proper  time. 

(2)  Where  two  or  more  adhesive  stamps  are  used  to  denote  the  stamp  duty 

upon  an  instrument,  each  or  every  stamp  is  to  be  cancelled  in  the 
manner  aforesaid. 

(3)  Every  person  who,  being  required  by  law  to  cancel  an  adhesive  stamp, 

neglects  or  refuses  duly  and  effectually  to  do  so  in  the  manner  afore- 
said, shall  incur  a  fine  of  10^. 

Having  regard  to  the  words  in  italics,  the  signature  and  date  need 
not  now  be  written  across  the  stamp  if  it  is  otherwise  effectually 
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cauculkHl.      M< Mullen    v.    Sir   Alfred   llirhnutii  Steamship  Co.,   71 
L.  J.  Ch.  7()G;  18  T.  L.  K.  (ioO. 


Agreemt'ut 
under  seal. 


Oral 
a,irreemeiiT. 


I' niU'i  Seal. 

A  coutracl  luiclur  .seal,  o\t(!|jt  wlioio  olliei^vise  piuvided  hy  tb(! 
Stamp  Act,  IHDl,  is  usually  liable  to  duly  under  that  Act,  as  a  "deed 
of  any  kiud  \vhat«oovor  nut  dosciihod  in  tlio  scliodule,"  i.es.,  it  requires 
a  U)s.  stamp. 

Oral. 

An  oral  a«;roonient,  <•!'  cour.se,  r«'(|nir<\s  no  .stamp;  nor  docs  a  mere 
proposal  in  writing-,  orally  a(ce])te(l  see  supra\  for  such  a  proposal  i.s 
not  "an  a<):roemont  or  memorandum  of  an  a^n't^oniont,  whether  the 
.same  be  only  evidence  ol'  a  contrad  or  obligatory  u^jon  the  i)artief< 
from  its  being  a  writt^Mi  instrument."  Pranl  v.  Brown,  6  B.  &  C. 
mo,  in  wliicl)  Holroyd,  .1.,  .said,  •This  \va.s  a  mere  propo.sal;  if  it 
had  been  uc('e])1ed  by  writing,  it  uuist  bave  been  stamped;  but  i)eing 
accepted  by  parol,  the  agreement  was  in  law  a  parol  agreement." 
And  .see  per  Hawkins,  J.,  in  Cdrlill  v.  (drhnlie  Smoke  Bull  Co., 
0892)  2  Q.  B.  4y;5. 

So  in  Ckiij  V.  Crojts.  2()  L.  .1.  Iv\.  'M\.  where  a  .sciioolma.ster 
embodied  his  term.s  in  a  prospectus  and  a  verbal  contract  was  made 
thereon,  it  wa.s  hold  that  the  prospet;tus  was  a  proposal  and  not  an 
agreement,  and  that  no  stamj)  was  nece.ssary.  'The  defendant,  by 
adopting  tbe  ])ropo.sal  and  sending  his  sons  to  the  school,  makes  it  a 
oxyntract.  ...  A  memorandum  does  not  require  a  stamj)  where, 
being  a  mere  projxjsal  in  the  first  instance,  it  afterwards  becomes 
binding  by  sub.secjuent  matter.  '  Per  Parke,  B.  See,  however, 
Warner  v.  Millington,  3  Drew.  .■)2.'i;  Smith  v.  }seale,  2  C.  B.  N.  S. 
()7;  and  ReusH  v.  Picksleij,  T..  R.  1  E.\.  ."542. 


Agreements  for  Sale  of  Property. 

Sect.  18  of  By  sect.  18  of  the  Customs  and  Inland  Revenue  Act,  1889  (^.32  it  .").'{ 

Customs,  io.    Vict.  c.   ~ ),  ad  valorem  duty  Avas  imposed  on  all  agreements  for  the 

'  sale  "of  any  property,  save  such  as  passes  by  delivery,  or  must  }je 

conveyed  by  deed  ";  but  this  enactment  was  found  intolerable,  and  by 

sect.  o9  of  the  Stamp  Act,  1891  (54  &.  55  Vict.  c.  39),  the  followinj^ 

was  substituted:  — 


!=wt.  59  of 
Sttmp  Act, 

t«yi. 


(1)  Any  contract  or  agreement  made  in  England  or  Ireland  under  seal,  or 
under  hand  only,  or  made  in  Scotland,  with  or  without  any  clause  of 
registration,  for  the  sale  of  any  equitable  estate  or  interest  in  any 
property  whatsoever,  or  for  the  sale  of  any  estate  or  interest  in  any 
property  except  lands,  tenements,  hereditaments,  or  heritages,  or  pro- 
perty locally  situate  out  of  the  United  Kingdom,  or  goods,  wares,  or 
merchandi>!0,  or  stock,  or  marketable  securities,  or  any  ship  or  vessel, 
or  part  interest,  share,  or  property  of  or  in  any  ship  or  vessel,  shall 


INTRODUCTORY  NOTES.  ^39 

be  charged  with  tlie  same  ad.  valoirni  duty,  to  be  paid  hy  the  pur- 
ehaser,  as  if  it  were  an  actual  conveyance  on  sale  of  the  estate,  interest, 
or  property  contracted  or  agreed  to  \w  sold. 
(2;  Where  the  purchaser  has  paid  the  said  od  ndnrrin  duty,  and  before 
having  obtained  a  conveyance  or  transfer  of  the  property,  enters  into 
a  contra(;t  or  agr(;ement  for  the  sale  of  the  same,  the  contract  or  agree- 
ment shall  be  charged,  if  the  consideration  for  that  sale  is  in  excess  of 
the  consideration  for  the  original  sale,  with  the  fd  ralorem  duty  pay- 
able in  respect  of  such  excess  consideration,  and  in  any  other  case  with 
the  fixixl  duty  of  ten  shillings,  or  of  sixpence,  as  the  case  may  require. 

(3)  Where  duty  has  been  duly  paid  in  conformity  with  the  foregoing  provi- 

sions, the  conveyance  or  transfer  made  to  the  purchaser  or  sub-pur- 
chaser, or  any  other  person  on  his  behalf  or  by  his  direction,  shall  not 
be  chargeable  with  any  duty,  and  the  Commissioners,  upon  application, 
either  shall  denote  the  payment  of  the  od  valorem  duty  upon  the 
conveyance  or  transfer,  or  shall  transfer  the  ad  ralorem  duty  thereto 
upon  production  of  the  contract  or  agreement,  or  contracts  or  agree- 
ments, duly  stamped. 

(4)  Provided  that  wJiere  any  such  contract  rjr  agrwment  is  stamped  with  the 

fixed  duty  of  ten  shilling.s  or  of  sixpence,  as  the  case  may  require,  the 
contract  or  agreement  shall  be  regarded  as  duly  stamped  for  the  mere 
j)urj)osi'  of  procr'cding  to  enforce  specific  performance,  or  recover 
damages  for  t\w  breach  thereof. 

(5)  Provided  also  that  where  any  such  c(jnti"ict  or  agreement  is  stamjjcd  with 

the  said  fixed  duty,  and  a  conveyance  or  transfer  made  in  conformity 
with  the  contract  or  agreement  i.s  j)resented  to  the  commissioners  for 
stamping  with  the  ad  vnloi-pni  duty  chargeable  thereon  within  the 
peritjd  of  six  months  after  the  first  execution  of  the  contract  or  agree- 
ment, or  within  such  longer  period  as  the  commissioners  may  think 
reasonable  in  the  circumstances  of  the  case,  the  conveyance  or  transfer 
shall  Jjc  stamped  accordingly,  and  the  same  and  the  said  contract  or 
agreement  shall  be  deemed  to  be  duly  stamped.  Nothing  in  this 
proviso  shall  alter  or  afl'ect  the  j)rovisions  as  to  the  stamping  of  a  con- 
veyance or  transfer  after  the  execution  thereof. 

(6)  Provided  also,  that  the  ad  valo,rm  duty  paid  upon  any  such  contract  or 

agreement  shall  be  returned  by  the  commissioners  in  case  the  contract 
or  agreement  be  afterwards  rescinded  or  annulled,  or  for  any  other 
reason  be  not  substantially  jierformcd  or  carried  into  effect  so  as  to 
operate  as,  or  be  followed  by,  a  conveyance  or  transfer. 

Having  regard  to  the  above  section  (,59 ),  a  written  agreement  for  Construction 
the  sale  of  property,  with  the  exceptions  specified  in  sub-sect.  (1)  of*>ect.  59. 
of  the  above  section,  require-s  to  be  stamped  as  if  it  were  an  actual 
conveyance  on  sale  of  the  estate,  interest  or  property  contracted  or 
agreed  to  be  sold.  The  duty  on  conveyances  was  fixed  by  the  Stamp 
Act,  1891,  at  2s.  Grf.  per  cent.,  and  so  in  proportion,  but  by  the 
Finance  (1909-10)  Act,  1910,  the  duty  was  doubled.  See  sect.  73, 
which  provides  that  "  the  said  duties  chargeable  under  the  heading 
'  conveyance  on  sale  or  on  transfer  of  any  property '  in  the  first 
schedule  to  the  Stamp  Act,  1891  (in  this  part  of  this  Act  referred 
to  £is   the   principal  Act),  shall  be  double  those  specified  in  that 

z2 
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schedule,  provided  (hat  (liifs  boctioii  shall  not  apply  to  the  convey- 
ance or  transfer  of  any  stock  or  marketable  securities  as  defined 
by  sect.  122  of  that  Act,  or  to  any  conveyance  or  transfer  where 
the  amount  or  value  of  the  consideration  for  the  sale  does  not  exceed 
500^,  and  the  instrument  contains  a  statement  certifying  that  the 
transaction  thereby  effected  does  not  form  part  of  the  larprer  trans- 
action or  of  the  series  of  transactions  in  respect  of  which  the  amount 
or  value  or  the  ag-gregate  amount  or  value  of  the  consideration 
exceeds  500Z." 

With  reference  to  the  above  sections,  it  may  bo  convenient  to 
consider  in  detail  some  of  the  wording:  — 

"  Made  in  England,"  &c.  It  is  to  be  noted  that  the  ad  valorem 
duty  imposed  by  the  section  (59.  supra)  was  not  to  attach  unles.s  the 
agreement  was  "  made  in  England  [including  Wales]  or  Ireland  or 
Scotland." 

Where  a  contract  is  constituted  by  offer  and  acceptiince  it  is  to  be 
taken  to  be  "  made  "  when  the  acceptance  took  place.  Miiller  <f-  ('o.'n 
Margarine  v.  Inlmid  Revenue,  (1900)  1  Q.  B.  .'UO.  "  In  my  opinion.  ' 
said  Collins,  L.  J.,  in  that  case,  "a  contract  is  made  within  the 
meaning  of  sect.  .)9  when  the  signature  of  the  last  necessary  party  is 
affixed." 

And  upon  appeal  this  view  was  pronounced  correct  by  the  House  of 
Lords.  Inkuxl  lievemie  v.  Miiller  d'  Co.,  (1901)  A.  C.  217. 

Accordingly  a  contract  made  abroad  was  not  touched  by  the  section, 
and  if  was  at  one  time  a  common  practice,  in  order  to  avoid  the  duty, 
to  enter  into  a  contract  for  sale  in  some  foreign  place,  even  where 
the  property  to  be  sold  was  Avholly  or  in  part  within  the  United 
King-dom;  but  contracts  made  abroad  are  no  longer  exenn)ted.  for 
by  sect.  7  of  the  Revenue  Act.  1909  (9  Edw.  7,  c.  4.'}).  it  is  provided 
that  "  The  limitation  of  sect.  59  of  the  Stamp  Act,  1891  (which  makes 
certain  contracts  chargeable  for  the  purposes  of  stamp  duties  as  con- 
\eyances  on  sale)  to  conti'acts  and  agreements  made  in  England, 
Ireland  or  Scotland  shall  cease  to  have  effect."  Hence  the  words 
"  or  made  anywhere  else  "  should  be  read  into  sub-sect.  (1)  of  sect.  59 
immediately  before  the  words  "for  the  sale." 

■  For  the  sale  of  any  equitable  estate  or  interest  in  any  pro- 
perty whatsoever."  It  has  been  held  that  these  words  mean  for 
the  sale  of  an  equitable  estate  or  interest  as  distinguished  from  the 
legal  estate  or  interest.  West  London  Sijyidicate  x.  Inland  Revenue, 
(1898)  2  Q.  B.  507;  Danubian  Sugar  Factories  v.  Inhnd  Revenue, 
(190r:  1  Q.  B.  257. 

Thus,  if  the  agreement  is  for  the  sale  of  an  equity  of  redemption, 
the  ad  valorem  duty  is,  it  has  been  held,  paj^able  thereon  even  if  the 
property  be  sittiate  abroad.  Farmer  du  Co.  v.  Inland  Revenue, 
(1898.)  2  Q.  B.  141. 
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So,  also,  if  the  teriu«  of  the  agreement  iudicate  the  inteutioii  that; 
tlio  legal  estate  shall  be  left  outstauding  and  the  equitable  estate 
only  conveyed,  the  ad  valorem  duty  will  attach.  Chesterfield 
Brewery  Co.  v.  Inland  Revenue,  (^1899)  2  Q.  B.  7. 

The  mere  fact,  however,  that  the  agreement  for  sale  gives  the  pur- 
chaser the  option  in  certain  events  of  taking-  a  declaration  of  trust 
instead  of  a  conveyance  of  the  legal  estate  does  not  make  the  agree- 
ment one  for  the  sale  of  an  equitable  interest  only.  West  London 
Syndicate  v.  Inland  Revenue,  (1898)  2  Q.  B.  507. 

Lands,  tenements,  hereditaments  and  other  property  locally 
situate  out  of  the  United  Kingdom."  In  Smelting  Co.  of  Australia 
v.  Inland  Revenue,  i  1897j  1  Q.  B.  175,  it  was  contended  that  the 
words  'or  property  locally  situate  out  of  the  United  Kingdom," 
following  as  they  do  the  words  "' lands,  tenements,  hereditaments 
or  heritages,"  all  of  which  denote  real  ])roperty,  ought  to  be  construed 
as  meaning-  property  of  the  same  kind;  and  Lord  Esher,  M.  K.,  and 
Lopes,  L.  J.,  considered  that  the  words  should  be  so  read;  but 
Rigby,  L.  J.,  considered  that  the  words  ought  not  to  be  so  limited, 
and  the  decision  of  the  House  of  Lords  in  Inland  Revenue  v.  Miiller 
d  Co.'s  Margarine,  (^1901)  A.  C.  217,  is  obviously  inconsistent  Avith 
such  a  restricted  construction  of  the  words. 

In  the  case  last  mentioned,  Liudley,  L.  J.,  said:  "The  words 
'  lands,  tenements  and  hereditamonis  '  themselves  exhaust  real  pro- 
perty, and  the  introduction  after  them  of  the  word  '  property  '  shows 
that  something  more  is  to  be  excepted.  Nothing  more  can  be  sug- 
gested which  is  ejuxdt'ni  generis,  and  nothing  but  i)crsonal  property 
remains." 


Locally  situate,'  &c.  In  Smelling  Co.  of  Australia  v.  Com- 
missioners  of  Inland  Revenue,  (1897;  1  Q.  B.  175,  it  Avas  held  that 
an  agreement  made  in  England  for  the  sale  of  a  share  in  a  patent 
granted  in  New  South  Wales  and  a  sole  licence  to  use  in  a  district  of 
that  colony  the  invention  protected  by  the  patent  was  liable  to  ad 
valorem  duty  under  the  section  on  the  ground  that  the  property  was 
not  property  "locally  situate  out  of  the  United  Kingdom."  Lord 
Esher,  M.  R.,  in  that  case  was  of  opinion  that  the  expression 
"locally  situate"  could  not  apply  to  something  Avhich  in  truth  and 
in  fact  has  no  locality.  "  It  may  be,"  said  his  Lordship,  "  that  there 
are  chattels  of  Avhich  it  may  fairly  and  truly  be  predicated  that  they 
are  locally  situate  out  of  the  United  Kingdom;  it  is  not  necessary  to 
decide  that  it  be  so:  I  Avill  assume  it.  If  a  chattel  is  a  physical, 
tangible  thing,  which  can  be  touched  and  seen,  and  Avhieh  can  be 
placed  in  a  particular  i)lace,  it  may  be  locally  situate  Avithin  the  mean- 
ing of  those  Avords,  but  the  property  here  in  question  could  not  be 
touched  or  seen  or  placed  anyAvhero;  it  is  incapable  of  being  brought 
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■within  the  fair  ami  true  nioaniiii>-  of  the  wijrds  'locally  situate'  or  of 
boino-  .said  to  exist  in  anv  locality."  And  Lopes,  L.  J.,  said:  "I  do 
not  see  how  a  share  in  a  patent  <»r  a  licence  to  use  a  i)atent  whicii  is 
not  a  visible  or  a  tanfrihle  tliin<i'  can  he  said  to  he  locally  situate  any- 
where." This  decision  was  referred  to  in  the  arofunjent  in  Inhind 
Bevenuc  v  MilUer  d-  Co.'s  Marf/orhie,  (1901)  A.  C\  220,  a.s  an 
authority  for  the  proposition  that  an  incorporeal  rifrht  can  have  no 
local  situation:  hut  Lord  Davey  said  that  lie  did  not  'express  any 
opinion  on  the  abstract  question  whether  an  incorporeal  rijrht  can 
have  a  local  situation  beyond  Kayin<>-  that  I  am  not  ini|)ressod  with 
the  diflBculty  of  holding:  that  it  may  have  one  for  revenue  purposes 
in  analo<iy  to  the  decisions  in  the  probate  cases."  See  Attoruey- 
General  v.  Bainmts,  4  M.  <S:  \V.  171.  and  in  the  .same  case  Lord 
Lindle}'  said,  referring-  to  tlit>  Snielfhifi  Co.  of  AiistidUd  v.  Inhuid 
Fevenue,  sujim.  'Lord  Eshor  and  Lopes,  L.  d.,  considered  that 
incorporeal  personal  pioperty  could  not  be  said  to  bo  siniate  any- 
where. This  is.  of  course,  hue  |»liy>i(all\  spo:ikiu<i-.  Imi  no).  1  think. 
in  contemplation  of  law." 

In  I )n II uhlan  Suf/ar  F actor k'.s  v.  Inland  lievenue.  (1901  »  1  Q.  B. 
249,  it  was  hold  that  the  benefit  of  a  contract  to  transfer  land  .situate 
abroad  was  noi  within  tiie  words  '  property  locally  situate  out  of  the 
United  Kingdom,"  but  the  authority  of  this  decision  is  impaired  by 
the  decision  last  referred  to. 

In  Inland  Revenue  v.  Miiller  i(-  Co.'s  Maiujariiw.  i  19()1  i  A.  C. 
217,  it  was  contended  that  o^oodwill  had  no  locality,  and  could  not 
be  said  to  be  situate  anywhere,  but  the  Hou.se  of  Lords  negatived 
this  contention.  'For  my  part,"  said  Lord  Macnaphten,  "I  think 
that  if  there  is  one  attribute  common  t(t  all  cases  of  goodwill,  it  is 
the  attribute  of  locality":  and  in  the  same  case  Lord  Lindley  said: 
"  Goodwill  is  only  taxable  as  property,  and  the  local  couc-eption  of 
property  appears  to  me  to  involve  the  local  conception  of  existence 
somewhere.  Incorpoi-eal  projierry  has  no  existence  in  nature,  and 
has,  physically  speaking,  no  locality  at  all.  We,  however,  are 
dealing  not  with  anything  which  in  fact  fills  a  portion  of  space, 
but  with  a  local  conception,  or  in  other  words  with  rights  regarded 
as  property:  but  to  talk  of  property  as  existing  nowhere  is  to  use 
language  which  to  me  is  unintelligible.  The  authorities  which  bear 
upon  the  locality  of  incorporeal  personal  property  for  purposes  of 
probate  appear  to  me  to  afford  tlie  best  guides  for  the  solution  of 
the  case  before  us.  Those  cases  tend  strongly  to  show  that  for 
purposes  of  probate.  goodAvill.  except  so  far  as  it  merely  enhances  the 
value  of  lands  and  hereditaments,  must  be  regarded  as  j)ersonal 
property  situate  somewhere:  and  if  this  were  a  probate  case,  I  do 
not  suppose  that  anyone  would  say  that  the  goodwill  with  which 
we  have  to  deal  would  be  regarded  as  in  any  sense  situate  in  this 
country." 

In  Wefif  London  St/ndirafc  v.   Inhud  Bevenue.  (1898  •  2  Q.   B. 
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-,07,  there  was  an  agreement  tor  the  «ale  of  the  goodAviU  ol  the  busi- 
ness of  an  hotel  proprietor,  and  the  lease  of  the  hotel,  with  furniture, 
!,„„k  debts,  &c.  It  was  held  that  the  crood^vill  was  not  to  be  regarded 
as  attached  to  the  premises,  and  that  ad  valorem  duty  in  respect 
thereof  was  chargeable:    but   query   whether  this  case  would  now 

be  supported. 

As  to  book  debts,   sec    Measures  Bros.   v.    Inkind  Revenue,  82 

L.  T.  689. 

'  Goods,  Wares,  or  Merchandise." 

These  words  include  electrical  energy.  Countij  of  Durham.  Elec- 
trUal  Pcm-er  Distribution  Co.  v.  Inkmd  Revenue  Commrs.,  (1909) 
2  Iv.  B.  604  (C.  A.). 

Tliey  do  not  include  lixtinos,  unless  actually  severed.  Lee  v. 
(iasl-eU,  1  Q.  B-  D-  "<•*'•  HohsoH  v.  Gorringe,  (1897)  1  Ch.  182. 

What  Law  governs  the  Interpretation  and  Operation  of 
Contracts. 
In   framing  a  contract   it    is  in  some  cases  material  to  consider 
whether  it  is  or  is  not  necessary  or  desirable  to  make  special  provi- 
sions as  to  the  law  which  is  to  govern  it. 

Of  course,  if  the  contra.t  is  made  in  England  between  a  company 
reo-i«tered  in  England  and  some  other  person  or  persons  also  resident 
thei-e  and  it  provides  for  performance  in  England,  the  law  of 
England  will  apply,  unless,  indeed,  there  be  some  provision  to  the 
contrary  in  the  contract. 

But  cases  frequentlv  ari«'  jn  which  the  circumstances  are  very 
ditterent  Thus,  some  partv  to  the  agreement,  e.g.,  the  vendor, 
mav  be  a  foreigner  or  an  Englishman  i-esident  abroad;  the  subject- 
matter  of  the  contract  n.av  be  property  situate  abroad,  or  shares. 
<.oncessions,  patents,  or  other  a.s.sets  constituted  under  some  ioreig.. 
law  the  performance  of  tlu'  contract  may  have  to  take  place  abroad, 
as  where  propertv  is  to  be  delivered  or  conveyed  abroad,  or  where 
.services  are  to  be  rendered  abroad:  or  the  contract  may  happen  to 
be  made  abroad,  as  where  the  company  by  its  agent  enters  into  a 
contract  in  a  foreign  country. 

In  all  such  cases  the  question  ari.ses.  What  law  is  to  govern  he 
.-ontract?  The  answer  to  this  question  is,  that  the  law  which  the 
parties  intend  to  apply  is  to  apply.     Jacobs  v.  Credit  Lyonnms,  12 

Q.  B.  D.  600.  ,  .1  ,    .+ 

If  the  intention  is  e.vpressly  declared,  e.g.,  where  the  contract 

provides  (infra,  p.  362.  tluit  it  is  t.  be  construed  and  have  effect 

Ls  a  contract  maxie  in  England  or  in  some  other  specified  country. 

the  contract  must  be  construed  and  have  effect  accordingly. 
But  wher.    there   is   no  such    express    direction    it  is  necessary 

to  ascertain  the  intention  by  inference.     Hamlyn  &  Co.  v.  Tahsker 
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Distillery,   (1894)   A.    C.   202;    AuntrioDi  Lloyd  Steamship  (Jo.    v. 
Gresham  Life  Assurance  Society,  (190;J)  1  K.  B.  241). 

Prima  facie,  tlic  parties  to  the  contract  ai-e  pi>38uiiied  to  infceud  tJiat 
the  law  of  the  country  where  it  is  made  shall  govern  as  to  its  interj)i"e- 
tation  and  operation.  Bobinson  v.  Hlund,  1  W.  Bl.  258;  Jacobs  v. 
Credit  Lyonnais,  12  Q.  B.  1).  .")89;  South  African  Breweries  v.  Kiny, 
<1900)  1  Ch.  273;  De  Beers  v.  British  South  Africa,  (1911) 
A.  0.  52. 

But  there  is  no  hard  and  fast  rule  either  that  the  law  of  the  place 
where  the  contract  is  made  or  the  law  of  the  place  where  it  is  to  be 
performed  shall  apply,  and  slight  indications  of  intention  may  turn 
the  scale  and  suffice  to  determine  the  question.  ThiLs,  when  it  is  a 
question  which  of  the  laws  of  two  countries  apply,  and  the  contract 
contains  a  provision  which  is  valid  under  the  law  of  one,  but  invalid 
under  the  laws  of  the  other,  that  circumstance  tends  to  show  that  it 
was  intended  that  the  laws  of  the  former  should  apply.  Missouri 
Steamship  Co.,  42  C  D.  321;  and  see  the  ca.se  iu-st  referred  to.  In 
Jacobs  V.  Credit  Lyonnais,  12  Q.  B.  D.  599,  Bowen,  L.  J.,  said  that 
■'  The  only  c-ertain  guide  is  to  be  found  in  applying  sound  ideas  of 
business  convenience  and  sense  to  the  language  of  the  contract  itself 
with  a  view  to  discovering  from  it  the  true  intention  of  the  parties. 
Even  in  respect  of  any  performance  that  is  to  take  place  abroad, 
the  parties  may  still  have  desired  that  their  liabilities  and  obligations 
shall  be  governed  by  English  law,  or  it  may  be  that  they  liave 
intended  to  incor[)orate  the  foreign  law  to  regulate  the  method  and 
manner  of  pertVtrmance  abroad  without  altering  any  of  the  incidents 
which  attached  to  the  contract  according  to  English  law.  Stereotyped 
rules  laid  down  by  juridical  writers  cannot,  therefore,  be  accepted 
as  infallible  canons  of  inteqiretation  in  these  days  when  commercial 
transactions  have  altered  in  character  and  increased  in  complexity, 
and  then.'  can  be  no  hard  and  fast  rule  by  which  to  construe  the 
multiform  commercial  agreements  with  which  in  modern  limes  we 
have  to  deal." 

Looking  to  the  foregoing  remarks  and  the  desirability  of  securing 
certainty  of  interpretation  it  seems  best,  where  a  foreigner  is  a  party 
to  a  prelimiimry  or  other  conti'act  with  a  company,  to  j)rovide 
expressly  that  the  law  of  England  shall  apply,  and  further  to  ])rovide 
for  service  in  England  on  an  ag-ent  of  the  foreigner. 

It  is  also  well,  where  the  contract  provides  for  payment  to  a  person 
not  resident  in  England,  to  state  where  the  payment  is  to  be  made, 
for  the  g-eneral  rule  is,  that  Avhere  no  place  of  payment  is  specified, 
either  expressly  or  by  implication,  the  debtor  must  seek  his  creditor. 
Robey  v.  Snaefell  Co.,  20  Q.  B.  D.  152;  Charles  Duval,  Ltd.  v. 
Gans,  (1904)  2  K.  B.  685. 
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Agreement  to  sell  Business  to  New  Company. 

This  is  an  example  of  the  form  of  agreemeut  commonly  adopted  in  i'lan  3, 
supra,  p.  327.     It  can  readily  be  altered  to  suit  the  case  of  one  vendor. 


Form  31. 

General  form. 


AN  AGREEMT  made  the  day  of ,  between  A.,  of , 

B.,  of ,  and  C,  of (hnftr  called  "the  vendors  "),  of  the  one  Parties. 

part,  and  the Coy,  Limtd  (hnftr  called  "  the  coy  "),  of  the  other 

part:    Where.\s   the  vendors   have   for  some   time  past  carried  on  Recitals. 

business  as ,  at and  elsewhere,  under  the  style  or  firm  of 

"M.  &  Co.":  And  wiierevs  the  coy  has  been  formed  under  tlie  Cos 

(Consolidation)  Act,  1908,  with  a  nominal  capital  of  £ ,  divided 

into  — —  shares  of  £ each,  with  a  view,  amongst  other  things, 

to  the  acquisition  of  the  sd  business:  And  where.as  by  clause  3  of 
the  arts  of  a-sson  of  the  coy  it  is  provided  that  the  coy  sliall  enter 
into  the  agreemt  therein  referred  to,  being  this  agreemt.  Now  it 
is  liby  agreed  as  follows :  — 


The  vendor  .shall  .sell,  and  the  coy  shall  })urchase — 
First,  the  goodwill  of  the  sd  business  [with  the  exclusive  right  to 
use  the  name  of  M.  &  Co.  as  part  of  tlie  name  of  the  coy,  and 
represent  the  coy  as  carrying  on  such  bu.siness  in  continua- 
tion of  the  vendor's  firm,  and  in  succession  thereto,  and  the 
right  to  use  the  words  'late  M.  &  Co.,"  or  any  other  words 
indicating  that  the  business  is  carried  on  in  continuation  of 
or  succession  to  the  sd  firm],  and  all  trade  marks  connected 
therewith. 


Agreement 

for  sale. 

Parcelt . 


Tlio  words  ill  l)rackets  are  probably  implied  in  the  word  "  goodwill."  Walker 
V.  Levy,  10  C.  Div.  13(i.  But  an  assignment  of  a  goodwill  does  not  authorize 
the  use  of  the  trade  name  in  such  a  way  as  to  expose  the  vendor  to  liability. 
Thinine  v.  Shove,  45  C.  D.  577;  Toivnsend  v.  Jannan,  (1900)  2  Ch.  698.  As 
to  the  right  of  a  vendee  to  restrain  a  vendor  from  soliciting  his  old  customers, 
and  otlierwise  interfering  with  the  goodwill,  see  note,  infra,  p.  357. 

A  conveyance  of  the  goodwill  may  carry  the  benefit  of  covenants  not  to 
compete  by  employes  or  a  late  partner  of  the  vendor.  Jacohy  v.  Whitmore, 
49  L.  T.  335;  Toicuseiid  v.  Jnrman,  (1900)  2  Ch.  698. 

The  sale  of  a  goodwill  by  a  trustee  in  bankruptcy  carries  no  implied  restric- 
tion as  again.st  the  bankrupt.  Walker  v.  Mottram,  19  C.  Div.  355;  Baivson  v. 
Beesun,  22  Ch.  505. 
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Form  31.  ^^^  *"  *'^'-'  "c^'cssity  of  expressly  iiiciitioiiinK'  ^nxMlwill,  sec  A'r  /Snnir//,  Chnkr 
V.  H'liilr,  (1899)  1  Ch.  316. 

The  amount  ])ayal)l('  for  jfoodwill  is  one  of  the  particulars  which  must  be 
stated  in  the  company's  prospectus.     Companies  Act,  1908,  s.  81   (1)   (g). 

As  to  tiie  im|)osition  of  conditions  on  the  sale  of  a  patented  article,  see 
Natioual  PhotKxjrojth  Co.  of  AuKlrnlia  v.  Mt'ttcJf,  27  T.   L.  R.  239. 

Under  .sect.  70  of  the  Patents,  Designs  and  Trade  Marks  Act,  1883  (4«  \  47 
Vict.  c.  57;,  a  trade  mark  when  reg'istered  was  only  assiffnahle  in  connection 
with  the  goodwill  of  the  business.  See  MaguolUt  Metal  Cotnpani/'ii  Trade 
MarJcH,  (1897)  2  Ch.  371.  An  assignment  in  gross  was  invalid.  Thomeloe  v. 
Hill,  (1894)  1  Ch.  569.  The  above  section  is  repealed  by  .sect.  73  of  the  Trade 
Marks  Act,  1905  (5  Ed.  7,  c.  15),  as  from  1st  April,  1906  (sec  sect.  2),  where 
it  is  replaced  bj'  a  similar  enactment  (in  sect.  22),  with  the  following  addition: 
"  But  nothing  in  this  section  contained  sliall  be  deemed  to  affect  the  right  of  the 
proprietor  of  a  registered  trade  mark  to  assign  the  right  to  use  the  same  in  any 
15ritisli  j)ossession  or  protectorate  or  foreign  country  in  connection  with  any 
goods  for  which  it  is  registered  together  with  tlie  goodwill  of  the  business 
therein  in  sucii  goods."     See  Kerly,  Trade  Marks,  3rd  ed.  340. 

Where  a  company  purchases  an  old  trade  mark,  which  consists  of  or  includes 
the  name  of  the  proprietor  of  the  business,  and  the  company  has  taken  that 
name  with  the  word  '"  limit<"d  "  added  thereto,  leave  will  be  given,  under 
sect.  92  of  the  Patents,  Designs  and  Trade  Marks  Act,  1883,  now  replaced 
by  Trade  Marks  Act,  1905,  s.  32,  to  add  the  word  "  limited  "  to  the  trade  mark. 
GuhnienH  ^-  Co.'s  TickIp  Mark,  5  Rep.  Pat.  Cas.  316,  since  followed  in  several 
cases;  and  see  Ilpury  Clmj,  ^-r.  Co.,  (1892)  3  Ch.  553;  see  Kerly,  Trade  Marks, 
3rd  ed.  316.  Rut  no  abbreviation  of  the  word  "  limited  "  is  allowed.  Jlolhrook's 
Tm.s.,  18  Rep.  Pat.  Cas.  447:   Kerly,  Trade  Marks,  3rd  ed.  319. 

Soeniullx .  all  the  freehold,  copyhold  and  leasehold  heroditamouts 
i<>8|»l\  specitied  in  the  first,  .second,  and  third  schednles  lito. 

Sometimes  it  is  considered  undesirable  to  show  in  tiie  tiled  agreement  the  full 
particulars  of  the  property,  and  in  such  cases  the  description  can  run — "  All 
the  freehold,  copyhold  and  leasehold  property  belonging  to  the  vendors  in 
connection  with  the  said  business." 

Thirdly,  all  the  plant,  machinery,  office  furniture,  patents, 
licences,  lioi"ses,  waggons,  carts,  stock-in-trade,  implements 
and  utensils  to  which  the  vendors  are  entld  in  connection 
with  the  sd  business. 

As  to  the  meaning  of  '"  plant,"  see  London  and  Eastern  Counties,  ^-c.  Co.  v. 
Creasey,  (1897)  1  Q.  B.  768.  '"Plant"  and  "machinery"  are  two  quite 
different  things:  per  Kekewich,  J.,  Re  Brooke,  64  L.  J.  Ch.  27;  and  see  Be 
Niftlei/  and  Finn,  W.  N.  (1894)  64;  T/iom/>,son  v.  Citt/  Glass  Bottle  Co.,  (1902) 
1  K.  B.  233:  and  Stroud's  Judicial  Dictionary. 

Fourthly,  all  the  book  and  other  debts  due  to  the  vendors  in 
connection  with  the  sd  business,  and  the  full  benefit  of  all 
securities  for  such  debts. 

A  cheque  or  bill  of  exchange  given  in  respect  of  a  pre-existing  debt  operates 
as  conditional  payment  thereof,  and  on  the  condition  being  performed  by  actual 
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payment,  the  i)ayment  relates  back  to  the  time  wlien  the  cheque  or  bill  was      Form  31. 

triveii,  and  therefore  when  defendant  sold  to  a  company  his  business  as  existing 

on  December  31,  1887,  with  the  goodwill,  stock-in-trade,  and  "all  book  and 
other  debts  due  to  the  vendor  in  connection  with  the  said  business,  and  the  full 
l)enefit  of  all  securities  for  such  debts;"  and  on  January  1,  1888,  had  in  his 
j)ossession  chetjues  and  bills  of  exchange,  given  for  trade  debts,  which  had  been 
received  by  him  before  that  date  and  were  subsequentlj'  honoured,  Byrne,  J., 
held  that  the  trade  debts,  having  been  paid,  did  not  pass  to  the  company,  and 
that  the  cheques  and  bills  were  not  securities  within  the  meaning  of  the  agree- 
ment. FelLv  lladlcy  ^-  Co.  v.  Hadley,  (1898)  2  Ch.  680. 
As  to  the  stamp  duty  on  book  debts,  see  futprn,  p.  340. 

Fiftlily,  the  full  benefit  of  all  pendiug-  contracts  and  eugag-e- 
ments  to  which  the  vendors  arc  or  may  be  entld  in  connec- 
tion with  the  sd  l)usiness. 

Sixthly,  all  cash  in  hand  and  at  the  bank,  and  all  bills  and  not-es 
of  the  vendors  in  connection  with  the  sd  business. 

Seventhly,  all  other  ppty  to  Avhich  the  vendors  are  entld  in 
connection  with  the  sd  business. 

The  above  spccitication  of  the  premises  sold  is  given  in  considerable  detail. 
If  desired,  it  can  be  expressed  more  concisely,  thus,  "The  goodwill  of  the  said 
l)usines8  and  all  the  a.ssets  of  the  vendors  in  connection  with  such  business  "  ; 
but  it  is  generally  considered  preferable  to  give  some  details.  In  the  above 
ilause  all  the  assets  of  the  vendors  in  connection  with  the  business  are  included, 
but  sometimes  a  sale  only  comprises  certain  specified  assets,  e.r/.,  goodwill, 
freehold  and  leai-ehold  hereditaments,  plant,  stock-in-trade,  contracts,  and  en- 
gagements, thus  leaving  the  vendors  the  cash,  bills,  notes,  book  debts,  ke. 
Sometimes  everything  is  sold,  "  except  the  book  debts,  belonging  to  the  vendor, 

in  connection  with  the  said  business,  on  the  day  of ,"  and  in  such  case 

it  is  not  uncommon  to  insert  a  clause  providing  that,  as  regards  the  excepted 
i)ook  debts,  the  company  shall  use  its  best  eiHlcavours  to  collect  the  same.  Bee 
Clause  12e,  infra. 

As  to  the  contract  and  return  now  required  to  be  filed,  where  shares  are 
allotted  wholly  or  in  part  for  a  consideration  other  than  cash,  see  the  Com- 
panies Act,  1908,  s.  88,  and  the  notes  thereto,  Hitprn,  pp.  64,  65  et  seq.  Pro- 
iiably  mucli  of  the  case  law  on  the  repealed  ''  cash  payment  section,"  sect.  25 
of  the  Companies  Act,  1867,  as  to  the  statement  of  the  consideration  in  the 
contract  will  apply  to  sect.  88  of  the  Act  of  1908.  The  consequences  of  not 
complying  with  that  section  will  of  course  be  different  from  those  of  neglecting 
to  comply  with  sect.  25. 

There  is  an  implied  indemnity  by  the  ])ur(liascr.  as  to  contracts.  Bowatcy 
S:  Sons<\.  Mirror  of  Life  Co.,  50  W.  R.  381. 

As  to  vendor's  lien  for  unpaid  purchase-nu)iiey.  see  Stiickleij  v.  Kekeivich, 
(1906)  1  Ch.  67. 

2.  [Part  of]  the  conson  for  the  sd  sale  shall  be  rlie  sum  of  £ — — ,  Consideration 

which  shall  be  pd  and  satisfied  as  foUoAvs,  vi/.:    As  to  the  sum  of  g^aTes  [and 

£- in  cash,  and  as  to  the  sum  of  £ by   the   allotment   to  the  debentures 

vendors  or  their  nominees  of  ■ fully  pd-up  [ordinary  or  preference]  ^[0^^]^°  "'^^ 

shares  in  the  capital  of  the  coy  of  £ each,  to  be  numbered to 

inclusive  ^and  as  to  the  sura  of  £ by  the  allotment  to  the 
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Form  31.      veudoi".s  or  tlieir  noniiuoos  of  £- 


debentures  I  or  debcuiuro  «tock]  of 
the  coy  carrying-  interest  at  the  rate  of p.c.p.a.  ivs  from  the 

day  of ]. 


If  the  allotment  is  to  be  made  to  nominees  a  supplemental  contract  con- 
stituting their  title  to  allotment  should  be  made  before  allotment,  for  it  is 
doubtful  whether  a  subsequently  made  contract  can  "  constitute  "  their  title. 

The  principal  contract  and  the  supplemental  contract  will  have  to  be  filed 
with  the  Registrar  within  one  month  after  allotment  (sect.  H8  of  the  Act  of 
1908)  ;  in  default  the  directors  and  other  officials  will  incur  lieavy  penalties. 

Looking  to  sect.  83  of  the  Act  of  1908,  whicli  provides  tliat  a  company  sliall 
not  prior  to  the  statutory  meeting  vary  the  terms  of  a  contract  referred  to  in 
the  prospectus,  except  subject  to  the  approval  of  the  statutory  meeting,  it  will 
often  be  desirable  to  give  by  the  contract  alternative  modes  of  satisfying  the 
consideration,  for  the  adoption  of  an  alternative  is  not  a  variation. 

The  consideration  is  sometimes  wholly  cash,  and  sometimes  wholly  paid-up, 

or   partly   paid-up   shares    {e.g., shares   in   the   company   of   10/.   each, 

numbered,  &:c.,  with  the  sum  of  11.  per  share  credit<^d  as  paid  up  thereon),  and 
sometimes  wholly  debentures  or  debenture  stock,  and  sometimes  part  of  the 
consideration  is  of  each  kind. 

When  part  of  the  consideration  is  to  be  satisfied  by  debentures  or  debenture 
stock,  the  agreement  should  contain  elsewhere  a  clause,  as  follows:  "The 
debentures  aforesiiid  are  to  l)e  framed  in  accordance  with  tlie  forms  set  forth 
in  the  — ■ —  schedule  hereto  "'  :  or  "  The  debentures  aforesaid,  and  tlie  trust  deed 
securing  the  same,  are  to  be  framed  in  accordance  witli  the  forms  whidi,  for 
the  purpose  of  identification,  have  been  subscribed  by  X.,  a  solicitor  of  the 
Supreme  Court  "  ;  or  "  The  debenture  stock  aforesaid  is  to  be  constituted  and 
secured  by  a  trust  deed  framed  in  accordance,  &c.''  Not  uncommonly  the  con- 
sideration is  a  specified  sum,  "  whereof   .C is  to  be   paid   in  casli   and  the 

l)alance.  Si —  -,  may  be  satisfied,  at  the  option  of  the  company,  either  in  cash 
or  as  to  the  whole  or  any  part  [or  i)arts  |  thereof  by  the  allotment  to  the 
vendors  or  their  nominees  of  fully  i)aid-up  shares  in  |  or  debentures  of]  the 
company,  to  be  treated  [resjicctivelyj  as  of  par  value."  If  tlie  option  is 
exercised  in  favour  of  an  allotment  of  shares,  it  is  desirable  to  execute  l)efore 
allotment,  and  in  due  course  to  file  a  supi)lemental  contract,  showing  how 
many  shares  are  thus  to  be  issued  and  constituting  the  title  of  the  allottees,  so 
that  the  tiled  contract  may  show  the  aggregate  and  denoting  numbers  of  the 
paid-up  shares.     See  supra,  p.  67,  and  sect.  88  (1)   (b),  supra,  p.  64. 

As  to  stating  the  consideration  for  the  goodwill,  sect.  81  of  the  Act  of  1908, 
3ub-seet.  1  (g),  requires  the  prospectus  to  specify  the  amount  payable  for 
goodwill.  In  view  of  this  it  may  be  desirable  to  add  to  the  above  clause  the 
words,  "  Of  the  said  sum  of  X. the  sum  of  t is  i)ayable  for  the  good- 
will." 


Consideration        i2b.   The  conson  for  the  sd  stock-in-trade  .shall  be  .such  a  sum  as 

Sadl*'t?bJ''     ^^^^^  ^^  certitied  by  Messrs.  of to  be  the  fair  vahie  thof,  or 

ascei-taiued  by  if  any  difficulty  shall  arise  in  obtaining-  their  certiticato,  then  a  sum 

valuation.         equal  to  the  fair  value  of  such  ppty;  and  so  that   any  dilference   in 

regard  thereto  shall  be  referred  to  the  decision  of  two  competent 

valuers,  one  to  be  appointed  by  the  vendors  and  the  other  by  the  coy 

[or  by  Messrs.  •  of  ],  and  the  submission  may  be  made  an 

order  of  the  High  Court.     The  conson  moneys  mentd  in  this  clause 
are  hnftr  referred  to  as  the  valuation  moneys.] 
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Sometimes  the  consideration  for  tiie  stock-in-tr:ide  is  dealt  with  seimrately,      Form  31 
as  above.  \ 

Where  a  i)urcliase  at  a  valuation  of  any  considerable  subject-matter  is 
intended,  it  is  desirable  so  to  frame  the  contract  that  the  valuation  shall  be  a 
submission  to  arbitration  within  the  Arbitration  Act,  1889,  otherwise  serious 
loss  and  inconvenience  may  ensue. 

An  ajjrccment  to  sell  at  a  price  to  be  fixed  by  valuers  is  not  a  submission  to 
arbitration  witliin  the  meaning:  of  the  Act,  for  there  is  no  "  difference  "  between 
the  parties,  and  the  Act  only  applies  where  the  parties  have  agreed  to  submit 
present  or  future  differences  to  arbitration.  Collins  v.  Collins,  26  Beav.  30(5. 
Accordingly  in  that  case  the  Court  refused  to  appoint  an  umpire  on  the  valuer's 
default.  And  wiiere  the  Act  does  not  apply  the  Court  has  no  power  to  appoint 
a  valuer  in  the  place  of  one  who  dies,  or  refuses  to  act,  or  to  remit  the 
valuation  where  a  mistake  has  been  made.  Where,  however,  the  agreement  is 
framed  as  above,  these  difficulties  are  avoided,  for  if  the  certificate  of  the 
named  referee  is  not  obtainable,  the  alternative  provision  arises,  and  any 
difference  goes  to  arbitration.  It  is  the  more  important  to  see  that  the  Act 
will  apply,  because  until  the  valuation  has  been  effected  the  Court  cannot 
enforce  specific  performance,  (forohn/  v.  Duke  of  Somerspf,  20  Ves.  Jr.  430; 
Milnes  v.  G'ery,  14  V'es.  400;  Vickers  v.  Vickers,  4  Eq.  529;  Tillett  v.  Charing, 
ijx-.  Co.,  26  Beav.  419;  llurt  v.  Hart,  18  Ch.  D.  685;  .see  also  Fry  on 
Specific  Performance.  Sometimes  the  contract  provides  that  the  difference 
"  shall  be  referred  to  arbitration  as  hereinafter  provided,"  and  contains  the 
usual  arbitration  clause.  Infra,  p.  367.  See  also  as  to  what  is  a  reference 
to  arbitration.  Bos  v.  Helsham,  L.  R.  2  Ex.  79:  Richardson  v.  Smith,  5  Ch. 
741;  Sniif/i  v.  Peters,  20  Eq.  511;  Carus  Wilson,  18  Q.  B.  Div.  7;  Hammond 
and  Waterton's  Jrhif ration,  62  L.  T.  808;  and  Russell  on  .Arbitration,  9th  od., 
pp.  44,  45. 

3.  As  tlio  rosiduo  ol'  tlie  eousoii  lor  the  sd  sale,  the  coy  shall  under-  As  residue  of 

take  to  pay,  satisfy,  discharge,  and  fulfil  all  the  debts,  liabilities,  ^°^'^^ny  t^ 

contracts  and   enofaii-einonts  of  the   vendors  in  relation    to    the    sd  undertake 

business,  and  shall  indemnify  thein  ag-ainst  all  proceedings,  claims  ^^°jj°[jgg 
and  demands  in  respect  thereof. 

\  cry  commonly  a  clause  as  above  is  inserted,  and  the  price  is  fixed  accord- 
ingly, e.ff.,  assets  worth  130,000^.,  and  debts  30,000/.,  therefore  price  100,000/. 
But  sometimes  the  full  consideration  is  given  for  the  assets,  and  the  vendors 
clear  off'  the  debts  and  lial)ilities. 

Sometimes  it  is  provided  that  the  debts  and  liabilities  aforesaid  shall  be 
deemed  to  include  any  moneys  owing  to  the  vendors  in  respect  of  their  private 
accounts  with  the  firm. 

As  to  the  importance  of  providing  for  indemnity  against  claims  and  demands, 
see  Wurtvick  v.  Richardson,  10  M.  i:  W.  284;  Tat/lor  v.  Chirhesier  Rail.  Co., 
L.  R.  2  Ex.  390. 

Where  the  premises  are  in  the  metropolis  and  within  the  area  of  the  Cas 
Light  and  Coke  Company,  the  purchasers  are  liable  to  that  company  for  arrears 
of  gas.     Gas  Light  and  Coke  Co.  v.  Cannon  Brewery  Co.,  (1903)  1  K.  B.  593. 

As  to  stamp  duty  where  payments  are  to  be  made  as  part  of  the  considera- 
tion, see  Swaynr  v.  Inland  Revenue,  (1900)  1  Q.  B.  172. 

As  to  Deposit.— It  is  not  usual  to  require  a  deposit  when  a  new  company  is 
purchasing,  but  when  a  deposit  is  paid  the  purchaser  has  a  lien  if  the 
purchase  is  determined  without  any  default  on  his  part.  Whitbread  ^-  Co.  v. 
Watt,  (1902)  1  Ch.  835;  Ridout  v.  Fowler,  (1904)  1  Ch.  658. 


Form  31. 

Comniuiice- 
ment  of  title. 
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4.    The  title  l<»  tlio  sr|  iKMcdilaiMciils  sliall  ((tiiinuMice- 


[Chap.  V. 


(a)  As   to   tho   s(l  freehold  hei-editauieuls,    witli   uii   iiidoiituie 

dated,  itc.  hein<>'  a  conveyance  (jn  sale  to  M.; 

(b)  As  t(^  tho  sd  seveial  leasehold  licicditainents,  with  the  inden- 

tures  of   lease    midei-    wliicli    the   same   are   held   by   the 
vendors; 

(c)  As  to  the  s(l   copyhold   licrcditaiiieiits,    with  a  covenant  to 

surrender  on  sale,  and  a  snrrendcr  ami  admittance  accord- 
ing'ly  in  llie  year -. 

And  tho  coy  shall  nut  iii\cstioate  oi'  make  any  requisition  or 
objection  in  respect  of  the  pi  ior  title. 

In  an  agreement  for  sale  to  a  company  of  a  goin^,'  bu.siness,  the  title  is 
generally  looked  into  bcforeiiaml,  and  in  sueli  a  ease  a  clause  (7c,  in/ta)  is 
eonunonly  in.serted  tlnit  tiie  title  .siiail  be  accepted,  l)ut  occasionally  special 
conditions  as  to  the  title  arc  made;  tlieir  nature  must  depend  on  the  circum- 
stances. The  Vendor  and  l'urclia.«cr  .Vet,  1H74.  and  the  Conveyancing  and  Law 
of  Property  Acts.  1881.  I88J.  1892  and  1911.  must  he  borne  in  mind.  Hect.  3 
of  the  Act  of  1881  does  not.  it  seems,  prevent  a  purchaser  from  raising  an 
objection  to  the  earlier  title  if  it  can  be  shown  aliunde  to  be  defective. 
iraddell  v.  ll'ulfc,  L.  H.  9  Q.  H.  515;  Brund  v.  Muufuit,  12  C.  D.  131;  6'o.r 
and  Neve's  case,  (1891 )  2  (-'h.  109;  Ite  Msbet  and  Pott's  Contract,  (1905)  1  Ch. 
391;  but  a  condition  that  the  purchaser  sliall  not  iin-i'stifjate  the  prior  title 
us  above  is  effective,  and  jjrccludes  such  an  objection.  Iltone  v.  Bently,  5  De 
G.  &  S.  520;  Xat.  I',or.  Hank  and  Marsh,  (1895)  1  Ch.  190;  Williams,  \ .  iV  P. 
161.  It  does  not,  however,  prei'lude  objection  in  respect  of  a  defect  disclosed 
by  the  vendor.     Smith  v.  liohinson,  13  C.  D.  148. 

And  if  the  j)urchaser  proves  that  the  title  is  bad,  or  too  doubtful,  specific 
performance  will  not  be  ordered.  In  re  Scott  and  Alvarez's  Contract,  (1895) 
1  Ch.  596;  2  Ch.  603;  Itr  U'nllis  and  Barnard's  Contract,  (1899)  2  Ch.  515; 
Re  Huf/hes  and  Ashlci/s  Cnitrart,  (1900;  2  Ch.  595,  602;  Nichols  and  Van 
Joel's  Contract,  (1910)   1  Ch.  43. 

As  to  the  effect  of  losing  title  deeds,  see  IlaHfa.r  Conuncrci-cd  Bank  and  Wood, 
47  W.  R.  194,  and  Dart.  W  \   P.,  7th  ed.  156. 


Special  con- 
ditions of  sale. 


[4a.  It  shall  be  assumed  h^ire  state  auji  required  assumptions], 
e.g.,  that  A.  B.,  a  former  owner  of  the  fi-eehold.  died  intestate,  and 
Avithovit  issue.] 


A  vendor  is  not  entitled  to  rely  on  such  a  condition  when  he  knows  that  the 
assumption  is  contrary  to  the  fact  {Broad  v.  Mioiton,  Be  Banister,  12  C.  D. 
131;  Be  Marsland  (IranvUle,  24  Ch.  D.  17);  but  if  he  believes  the  assumption 
to  be  correct,  he  is  entitled  to  rely  on  the  provision.  Sandbach  and  Edmond- 
son,  (1891)  1  Ch.  99;   Bloihrr;/  v.  Kccres,  (1906)  2  Ch.  175. 


What  iucum  ■ 
brauces. 


5.   The  sd  premises  are  sold  free  from  all  incumbrances  [e.vcept 

the  mortgages  specified  or  referred  to  in  the  schedule  hto], 

but  as  regards  the  freeholds,  subject  to  all  quit,  chief  and  other 
rents  affecting  the  same,  and  as  regards  the  leaseholds,  the  rents 
and  covenants  contained  iu  the  leases  or  agreemts  for  leases  under 
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^vhit•h  the  same  are  held,  aud  as  regards  the  copyholds  ^iubject  to      Form  31. 
the  customs  of  the  several  manors  under  which  thej'^  are  held,  and 
as  reg-ards  all  such  hereditaments  to  all  rights  of  way,  light,  and 
other  easements,  if  any,  affecting  the  same  resply,  and  to  all  existing 
leases  and  tenancies,  and  agreemts  therefor. 

On  the  sale  of  a  lease  the  vendor  should  disclose  the  existence  of  nnusiial  and 
onerous  covenants.     Muliftieiu:  v.  Iluwtreij,  (1903)  2  K.  B.  487. 

As  to  the  inquiries  to  be  made  when  the  mortgage  moneys  are  stated  to  belong- 
to  the  mortgagees  upon  a  joint  account,  see  Re  Blaibeiij  (uid  .Ihruluanti,  (1899) 
2  Ch.  340. 

t>.   No  further  or  <jther  evidence  shall  be  required  of  the  identit}-  of  Identity  of 
any  of  the  sd  hereditaments  -with  the  ppty  to  which  title  is  shown  by  ^^^^^  ^• 
the  abstract  besides  such  evidence,  if  any,  as  may  be  gathered  from 
the  descriptions  in  the  documents  abstracted. 

This  may  require  to  be  supplemented  in  some  cases,  e.g.,  by  provision  for  a 
statutory  declaration,  and  in  others  it  may  be  omitted  altogether. 

7.   The  description  of  tlie  sd  several  hereditaments  is  believed,  and  I^escription 
hliould  bo  correct;  but  if  any  error  should  be  found  therein,  the  same, 
if  capable  of  compensation,  shall  not  annul  the  sale,  but  a  fair  com- 
pensation sliall  1k'  aljnwcd  by  the  vendors  in  respect  thereof. 

Description  here  means  description  of  the  corporeal  property,  not  of  the 
title.  Beyfun  v.  Maxtem,  39  C.  D.  110;  Debenlmm  v.  tiawbridye,  (1901)  2 
Ch.  98.  It  can,  of  course,  be  extended  to  the  title.  Such  a  provision  does  not 
prevent  the  vendors  from  avoiding  payment  by  annulling  the  contract  under  a 
riause  like  7b.  .hkbanuu-  v.  Seivell,  (1891)  3  Ch.  405;  Dart,  V.  .V:  P.  7th  ed. 
177,  178. 

Under  such  a  clause  compensation  may  be  enforced  after  conveyance  as  well 
:is  before  (Palmer  v.  Johtisoti,  13  Q.  B.  D.  351 ;  Clayton  v.  Leech,  41  Ch.  D. 
103^ ;  but  the  words  "  provided  the  same  is  claimed  before  conveyance,"  can 
be  added. 

As  to  the  effect  of  similar  words,  see  Leijland  and  Taylor's  Contract,  (1900)  2 
Ch.  625;  Carlish  v.  Salt,  (1906)  1  Ch.  335.  The  authorities  as  to  conditions 
as  to  compensation  were  reviewed  by  Buckley,  J.,  in  Jacobs  v.  Revell,  (1900) 
2  Ch.  858;  and  see  Re  Msbet  and  Pott's  Contract,  (1905)  1  Ch.  391;  and 
Shepherd  v.  Croft,  (1910)  1  Ch.  521.  As  to  the  jurisdiction  to  enforce  specific 
performance  with  compensation  in  the  absence  of  a  (condition  on  the  subject, 
see  Rudd  v.  Lascelles,  (1900)  1  Ch.  814. 

Such  a  condition  does  not,  as  a  rule,  apply  to  defects  in  title.  Deheuham  v. 
Sawbridge,  (1901)  2  Ch.  98. 

I  7a.    The  coy  sliall  make  its  objections  and  requisitions,  if  any,  in  Requisition 
respect  of  the  vendors'  title  to  any  of  the  sd  hereditaments,  and  all  ^^  ^  ^' 
mattei-s  appearing   in  any   abstract  or  muniment   of  title,  or  this 

agreemt,  and  send  the  same  to  Messrs.  ,  the  vendors'  solors,  at 

No.  ,  Street,  &c.,  within days  from  the  delivery  of  the 

abstracts,  and  in  default  of  such  objections  and  requisitions,  if  none, 


352 


AGREEMENTS. 


[Chap.  V. 


Form  31.     and  subject  to  8iich,  if  any,  sliall  bo  deemed  to  have  aocepied  the 
title.] 


Power  of 
annulment 
where  com- 
pany persists 
in  objections. 


Very  commonly  uj)ou  a  sale  to  a  company,  the  ajafreoinent  docs  not  contain 
any  provision  as  to  requisitions  or  objections ;  and  wlicrc  the  title  is  accepted 
(as  in  clause  7c,  iiifra),  this  clause  will  be  omitted. 

[7b.  If  the  coy  shall  make  \or  shall  insist]  on  any  requisition  or 
objection  as  to  title,  conveyance,  or  other\\-iso,  which  the  vendors  shall 
be  unable,  or  on  the  ground  of  expense,  delay,  or  otherwise,  shall 
be  unwilling-  to  comply  with,  the  vendore  may.  notwitlistanding  any 
previous  negotiation  or  litigation,  by  notice  in  writing  determine  this 
agreemt  [except  as  to  clause  13a  hof],  without  giving  rise  to  any  claim 
for  expense  or  otherwise.] 


In  the  case  of  a  sale  to  a  company,  the  agreement  very  commonly  contains 
no  provision  or  clause  as  above  mentioned,  for  the  title  in  raanj'  cases  is  in- 
vestigated beforehand,  and  even  when  this  is  not  done  this  clause  is  commonly- 
omitted,  especially  where  the  company  is  at  once  going  to  the  public  for  sub- 
scriptions, for  it  would  be  highly  inconvenient  if,  after  floating  tiic  company, 
the  vendor  was  in  a  position  to  rescind. 

As  to  the  operation  of  the  clause,  it  is  well  settled  tiiat  it  is  effective,  and 
that  a  vendor  is  not  bound  to  assign  any  reason  for  rescission.  Re  Glenton 
and  Saunders  to  Iladen,  53  L.  T.  434  (C.  A.).  There  is  a  difference  between 
"making"  and  "insisting"  in  such  a  clause.  In  the  one  case,  the  vendor 
may  rescind  on  delivery  of  the  requisitions  {Stair-Bowkett,  42  C.  D.  375), 
but  in  the  other  ease  the  power  to  rescind  does  not  arise  until  the  purchaser 
not  only  makes,  but  insists.     See  Re  Glenton  and  Snundem,  nhi  supra. 

A  power  to  rescind  must  be  e.xercised  within  a  reasonable  time  and  in  good 
faith.  Smith  v.  Wallace,  (1895)  1  Ch.  385:  Mmsdr,,  v.  Sowsnn.  28  W.  R. 
954;    Qntnion  v.  Home,  (1906)  1  Ch.  596. 

A  condition  of  sale  empowering  tlie  vendor  to  iiiinul  the  sale,  if  the  purchaser 
makes  any  objection  or  requisition  "  as  to  the  title,  particulars,  conditions,  or 
any  other  matter  or  thing  relating  or  incidental  to  the  sale,"  which  the  vendor 
is  unable  or  unwilling  to  comply  with,  extends  to  a  matter  of  conveyance  as 
w'ell  as  of  title. 

The  ordinary  condition  of  sale  giving  the  vendor  a  power  of  rescission  applies 
only  where  he  has  some  title,  not  where  he  has  none,  or  none  to  part  of  the 
property.  In  re  Deighton  and  Harris's  Contract.  (1898)  1  Ch.  458;  .Jackson 
and  Haden's  Contract,  (1906)  1  Ch.  412. 

Where  property  was  sold  under  conditions  empowering  the  vendor  by  notice 
to  rescind  the  sale  if  any  objection  should  be  insisted  on  which  he  should  be 
unable  to  remove,  "  notwithstanding  any  intermediate  negotiation,"  and  pro- 
viding that  on  rescission  the  purchaser  should  be  entitled  to  receive  back  his 
deposit  without  interest  or  costs,  and  the  condition  was  silent  as  to  intermediate 
litigation,  and  the  purchaser  insisted  on  an  objection  that  the  particulars  mis- 
represented that  the  property  was  freehold,  and  that  the  title  shown  was  only 
to  a  term  under  an  underlease;  and  on  this  ground  commenced  an  action  on 
November  30,  1896,  for  rescission,  return  of  his  deposit,  and  payment  of  the 
expenses  of  investigating  the  title,  and  before  further  proceedings  were  takea 
the  vendor,  on  December  4,  1896,  gave  the  purchaser  notice  of  the  rescission 
of  the  contract,  and  offered  to  repay  the  deposit,  and  it  was  held  that  no 
misrepresentation  was  made  out,  Byrne,  J.,  held  that  the  notice  was  in  time^ 
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and  that  the  i)urchaser  was  only  entitled  to  a  return  of  his  dei>osit  without      Form  31 

interest,  and  to  the  costs  of  the  action  up  to  the  time  of  the  receipt  of  the   '- 

notice  to  rescind,  and  that  he  must  pay  the  defendant's  costs  as  from  that  date. 
haacs  v.  Towell,  (1898)  2  Ch.  285. 

Sub-sect.  6,  sect.  3,  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
does  not  affect  the  ordinary  right  of  a  purchaser  to  have  the  title-deeds  handed 
over  to  him  on  completion,  and  the  mere  fact  that  obtaining  the  deeds  for  this 
purpose  may  cause  the  vendor  trouble  and  expense  is  no  answer  to  the  pur- 
chaser's demand. 

On  an  open  contract  the  vendor  must  bear  the  expense  of  obtaining  title- 
deeds  required  by  the  purchaser  to  be  handed  over  on  completion,  althougli 
such  title-deeds  are  not  in  the  vendor's  possession,  and  are  not  referred  to  in 
the  abstract.     Buthy  attd  Jesson's  Contract,  (1898)  1  Ch.  41. 

On  the  sale  of  the  lease  of  a  public-house  the  contract  fixed  a  day  for 
completion,  and  the  plaintiff,  the  purchaser,  paid  a  deposit  to  the  defendants 
as  stakeholders.  It  was  a  term  of  the  contract  that  the  deposit  should  be 
forfeited  if  the  purchaser  refused  to  perform  his  part  of  the  agreement.  Before 
the  date  fixed  for  completion  the  vendor  committed  an  act  of  bankruptcy, 
which  came  to  the  notice  of  the  purchaser,  who  thereupon  refused  to  complete, 
and  demanded  the  return  of  the  deposit;  and  the  Court  of  Appeal  held  that 
though  the  contract  for  sale  was  protected  by  sect.  49  of  the  Bankruptcy  Act, 
1883,  the  assignment  and  the  payment  of  the  purchase-money,  in  pursuance 
of  the  contract  but  after  notice  of  the  act  of  bankruptcy,  would  not  have  been 
protected,  and  that  the  purchaser  was  therefore  not  bound  to  complete,  and 
was  entitled  to  recover  the  deposit.  Powell  v.  Marshall,  I'nrkes  ^  Co.,  (1899) 
1  Q.  B.  710;  Dart,  V.  &  P.,  7th  ed.  295. 

[7c.   The  coy  shall,  without  [further]  investig-ation,  objection,  or  Unreserved 
requisition,  accept  such  title  as  the  vendors  have  to  the  sd  premises  \l^\^  ^^^^  ^ 
lihy  agreed  to  be  sold. 

Where  the  title  has  been  already  investigated,  or  is  w(>ll  known,  a  cla\ise  as 
above  is  very  common,  and  in  the  case  of  a  jii-ivate  company  it  is  generally  used. 

8.  The  purchase  shall  be  completed  on  the day  of ,  at  the  Completion  of 

office,  No.  , Street,  London,  of  Messrs.  ,  the  vendors'  P"Tchase. 

solors,  when  possession  of  tlie  premises  shall,  as  far  as  practicable, 

be  given  to  the  coy,  and  the  conson  afsd  so  far  as  the  same  consists  of 
cash  and  shares  [and  debentures]  shall  be  pd  and  satisfied  subject  to 
the  provisions  of  this  agreerat,  and  thereupon  the  vendors  and  all 
other  necessary  parties,  if  any,  shall  at  the  expense  of  the  coy  execute 
and  do  all  assurances  and  things  for  vesting  the  sd  premises  in  the 
coy,  and  giving  to  it  the  full  benefit  of  this  agreemt  as  shall  be 
reasonably  required. 

As  to  the  coats  of  obtaining  a  mortgagee's  concurrence,  see  Willett  and 
Argenti,  W.  N.  (1889)  66;  60  L.  T.  735;  distinguished  in  Sander  and  Wal- 
ford's  Contract,  W.  N.  (1900)  183. 

9 .  If  from  any  cause  whatever  other  than  the  wilful  default  of  the  Interest  on 
vendors  the  purchase  shall  not  be  completed  on  the  sd  day  of  ^['^"^^.^2^;  j^- 
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purchase  not 
completed  on 
fixed  day. 


,  the  coy  shall  pay  interest  on  the  sd  sum  of  £ cash  at  the 

rate  of p.c.p.a.  until  the  purchase  shall  be  completed. 

Where  completion  was  delayed  by  the  vendor  going  abroad,  it  was  held  to  be 
wilful  default  on  his  part.  Young  and  Harston's  Contract,  31  C.  D.  168, 
discussed  in  Bennett  v.  Stone,  (1902)  1  Ch.  226.  Deliberate  neglect  by  a 
vendor  may  amount  to  wilful  default  {IVilson  and  Stevens'  Contract,  (1894) 
3  Ch.  5i6)  ;  the  vendor's  inability  to  procure  concurrence  of  necessary  parties 
may  be  wilful  default  (^Iletling  and  Merton's  Contract,  (1893)  3  Ch.  269; 
distinguished  in  Re  Wood  and  Lewis'  Contract,  (1898)  2  Ch.  211,  and  Earl 
of  Straford  v.  Maples,  (1896)  1  Ch.  235);  and  so  also  may  neglect  to  deliver 
abstract  through  misunderstanding  the  contract  (Pelly  and  Jacobs'  Contract, 
80  L.  T.  45),  or  an  unreasonable  refusal  to  approve  the  form  of  conveyance. 
Bennett  v.  Stone,  (1903)  1  Ch.  509. 

In  Yotoig  and  Harston's  Contract,  supra,  Bowen,  L.  J.,  said:  "'Default'  is 
a  purely  relative  term,  just  like  negligence;  it  means  nothing  more,  nothing 
less,  than  not  doing  what  is  reasonable  under  the  circumstances,  not  doing 
something  which  you  ought  to  do,  having  regard  to  the  relations  which  you 
occupy  towards  the  other  person  interested  in  the  transaction." 

Delay  in  completion  by  the  day  fixed,  occasioned  by  the  time  occupied  in 
remedying  a  defect  in  the  vendor's  title  which  was  not  and  could  not  be  known 
to  hira  at  the  time  of  entering  into  the  contract,  is  not  attributable  to  a 
"  default  "  on  his  part  so  as  to  prevent  interest  running  against  the  purchaser 
under  a  clause  for  payment  of  interest  by  the  purchaser  "  if  from  any  cause 
whatever  other  than  the  default  of  the  vendor  "  the  purchase  should  not  be 
completed  by  the  day  fixed.  In  re  Woods  and  Lewis'  Contract,  (1898)  1  Ch. 
433;  affirmed,  (1898)  2  Ch.  211;  and  see  Bennett  v.  Stone,  supra.  Interest 
will  run  if  the  real  cause  of  delay  is  the  purchaser's  inability  to  pay.  London 
(Maijor)  and  Tubbs,  (1894)  2  Ch.  524.  And  the  vendor's  repudiation  of  the 
contract  by  resisting  the  purchaser's  claim  to  specific  performance  docs  not 
necessarily  constitute  such  "  wilful  default  "  as  to  disentitle  him  to  interest. 
North  V.  Percival,  (1898)  2  Ch.  128.  See  also  BayJeu-Worthington  and  Cohen's 
Contract,  (1909)  1  Ch.  648,  in  which  all  the  cases  were  considered. 


Consents  of 
landlords  as  to 
assignment  of 
leaseholds,  or 
in  default 
declaration  of 
trust  for 
<ompany. 


10.   Divers  of  the  leaseholds  specified  in  the schedule  hto  arc 

only  assignable  with  the  conseDt  of  the  landlords  from  whom  the  same 
resply  are  held.  The  vendors  shall  use  their  best  endeavours  to 
obtain  the  requisite  consents  for  the  assignment  thereof  to  the  coy, 
and  in  any  case  where  such  consents  cannot  conveniently  be  obtained 
the  vendors  shall  at  the  option  of  the  coy  execute  a  declaration  of 
trust  of  the  premises  in  favour  of  the  coy,  or  otherwise  deal  with  the 
same  as  the  coy  shall  direct. 


Where  the  sale  comprises  leaseholds,  the  terms  of  the  leases  must  be  care- 
fully considered,  and  the  agreement  must  be  framed  accordingly.  If  the 
covenant  is  merely  against  assignment,  a  demise  for  the  whole  term  (less  one 
day)  is  allowable  ;  and  so  is  an  equitable  assignment  (jGentle  v.  Faulkner, 
(1900)  2  Q.  B.  267);  and  if  there  is  a  covenant  against  assignment  and  sub- 
letting, a  declaration  of  trust  may  be  available;  and  if  there  is  a  covenant 
only  against  sub-letting,  that  does  not  include  assigning.  Boyle  and  O'Hara's 
Contract  (1899),  1  Ir.  Rep.  113.  But  if  there  is  a  covenant  also  against  part- 
ing with  possession,  very  special  expedients  are  required. 
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A  limited  company  may  be  a  "  respectable  and  responsible  person  "  within       Form  31 

the  meaning  of  a  covenant  not  to  assign  without  the  consent  of  the  lessor  (such    '— 

consent  not  to  be  withheld  in  the  case  of  a  "  respectable  and  responsible 
person."  Willmott  v.  London  Road  Car  Co.,  (1910)  2  Ch.  525,  overruling 
(on  this  point)  Harrison,  Ainslie  ^  Co.  v.  Barrow-in-Furness  Corp.,  63  L.  T.  84. 

A  breach  of  the  covenant  not  to  assign,  &c.  may  give  the  lessor  the  right  to 
re-enter  (Ilarman  v.  Ainslie,  (1904)  1  K.  B.  698;  Conveyancing  Act,  1881, 
s.  14);  even  at  the  suit  of  an  assignee  of  the  equity  of  redemption.  Matthews 
V.  Usher,  81  L.  T.  542;  Molyneux  v.  Rich-ard,  (1906)  1  Ch.  34.  Production  of  a 
receipt  for  the  last  rent  due  is  not  conclusive  evidence  that  the  covenants  have 
been  performed.  Highett  and  Bird's  Contract,  (1903)  1  Ch.  287;  explained 
Allen  and  Driscoll's  Contract,  (1904)  2  Ch.  226. 

No  action  lies  for  refusing  to  give  the  consent.  Sear  v.  House  Property  and 
Investment  Society,  10  C.  D.  387;    Goodwin  v.  Saturley,  16  T.  L.  R.  437. 

Where  there  is  a  covenant  against  assignment  without  consent,  and  consent  is 
refused  on  grounds  which  are  not  obviously  unreasonable,  the  title  will  not  be 
forced  on  an  unwilling  purchaser.  Marshall  and  Salt's  Contract,  (1900)  2 
Ch.  202.  But  the  Court  will  not  allow  unreasonable  conditions.  Young  v. 
Ashley  Gardens  Properties,  (1903)  2  Ch.  112;  Jenkins  v.  Price,  (1907)  2  Ch. 
229;  S.  C,  (1908)  1  Ch.  10,  C.  A.  The  covenant  not  to  assign  runs  with  the 
land.  McEacharn  v.  Colton,  (1902)  A.  C.  104;  Woodfall,  L.  &  T.  (18th  ed.) 
753. 

Where  the  vendor  induces  tho  landlord  to  refuse  consent,  the  purchaser  may 
have  the  contract  rescinded  and  damages  against  the  vendor.  Day  v.  Single- 
ton, (1899)  2  Ch.  320,  C.  A.;  dist.  Pease  v.  Courtney,  (1904)  2  Ch.  503. 

The  Court  has  no  power,  under  sect.  14  of  the  Conveyancing  Act,  1881,  to 
relieve  against  forfeiture  for  breach  of  covenant  not  to  assign  or  underlet. 
Nor  can  the  Court  relieve  on  the  ground  of  mistake,  even  when  an  assignment 
or  sub-lease  is  made  in  forgetfulness  of  the  covenant  (Barroio  v.  Isaacs,  (1891) 
I  Q.  B.  417);  or  because  it  is  thought  to  be  unimportant.  Eastern  Telegraph 
Co.  V.  Bent,  (1899)  1  Q.  B.  835.  See  also  Dymock  v.  ShoweU's  Brewery  Co., 
J5  T.  L.  R.  13. 


[The  leases  under  which  the  leasehold  portions  of  the  premises  are 
held  have  already  been  submitted  for  the  inspection  of  the  coy,  and 
accordingly  the  coy  is  to  be  deemed  to  have  notice  of  the  contents 
thof.] 

Unless  otherwise  provided,  a  purchaser  of  leaseholds  is  not,  prior  to  complc 
tion,  fixed  with  constructive  notice  of  unusual  and  onerous  provisions  in  th" 
lease.      Reeve   v.    Berridge,   20   Q.    B.    D.    523;    White   and  Smith's   Contract, 
(1896)  1  Ch.  637. 

And  eoe  sect.  3  (1)  of  the  Conveyancing  Act,  1882,  and  Molyneux  v.  Hawtrey, 
(1903)  2  K.  B.  487. 

As  to  registered  leaseholds,  see  Voss  and  Saunders'  Contract,  103  L.  T.  493. 

[10a.  As  regards  anj-  of  the  premises  subject  to  mortgages  Avhich  As  to 
cannot  be  pd  off  until  after  the  time  for  completion,  the  vendors  shal]    ^^^  S^S^^- 
if  so  required  by  the  coy,  convey  the  same  to  the  coy  subject  to  the 
mortgages  affecting  the  same  resply,  and  the  coy  shall  be  at  liberty 
to  retain  out  of  the  cash  portion  of  the  sd  conson  a  sum  sufficient  to 
pay  off  and  satisfy  in  full  all  claims  under  such  mortgages.] 
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Form  31  '^'"^  clause  will,  of  course,  only  be  required  if  the  vendors   purport  to  sell 

'—     free  from  the  mortgages,  and  arrangemonts  in  such  a  ease  are  generally  niado 

for  clearing  off  the  mortgages  without  delay. 

Vi-udorto  [10b.  Save  as  hnbefore  provided,  the  vendors  shall  pay,  satisfy, 

dischargf           ^  discharge  all  their  debts  and  liabilities  in  connection  with  the 
hiibilities  not                               o  Tiii-i  -/..I 

undertaken       sd  business  as  on  the day  of ,  and  shall  indemnity  the  coy 

by  company,     .^g^inst  all  proceedings,  claims,  and  demands  in  respect  thof .] 

The  insertion  of  this  clause  depends,  of  course,  on  whether  tiie  company  is 
or  is  not  to  undertake  all  debts  and  liabilities. 

Possession  t<i         H.  The  possession  of  the  sd  premises  shall  be  retained  by  the 
be  retained  by  yeiidoi-s  ui)  to  the  sd  day  of  ,  and  in  the  meantime  they 

vendors  untu  ,  ,        •  •        i  i_         .    p 

completion,      -^liall  carry  on  the  sd  business  in  the  same  manner  as  neretotore,  so  as 
and  they  to       y^  maintain  the  same  as  a  going  concern,  and  they  shall  from  the 

bu^nels,  \( .     dute  hof  [or  as  from  the day  of ]  be  deemed  to  [have  been 

for  company.    .^^^^^^  ^qJ  \jq  carrying  on  such  business  on  behalf  of  the  coy,  and  shall 
account  and  be  entld  to  be  indemnilied  accordingly. 

Wliere  a  business  is  purchased  it  is  very  common  to  make  the  purdiase  from 
a   past  date   [e.ff.,   the  date  of   the   last   balance   sheet,    made,    perhaps,   some 
months  previously] ;   the  desire  being  that  the  company  shall  take  the  profits 
as  from  that  date,  and  be  able  to  detdare  dividends  as   if  it  had   carried  oa 
Ak  to  capital-    l)usiness  from  that  date.     There  is,  however,  serious  difficulty  in  giving  effect 
ising  mterim     ^^  such  desire,  for  the  interim  profits,  when  accjuired,  represent  so  much  capital 
^^  "      ■  expended  by  the  company,  and  therefore  constitute  part  of  the  capital  assets 

of  the  company,  and  to  apply  the  same  in  paying  dividend  would  be  to  pay  a 
dividend  out  of  capital,  for  the  amount  of  which  the  directors  would  be  per- 
sonally responsible. 

Sometimes  the  interim  |>rofits  are  excepted,  e.ff.,  by  inserting  a  clause  ex- 
pressly providing  that  "  there  shall  be  excepted  from  the  sale  the  profits  of 
the  business  made  between  the  30tli  August  last  and  the  date  hereof,  and  the 
profits  of  the  business  for  the  year  ending  the  30th  August  next  shall  be 
ascertained  in  due  course,  and  the  vendors  shall  in  satisfaction  of  the  said 
excepted  profits  accept  a  sum  bearing  the  same  ratio  to  the  year's  profits  as 
the  period  aforesaid  bears  to  the  year."'  Of  course,  there  is  nothing  to  prevent 
the  vendor,  when  profits  are  so  excepted,  from  (subsequently  to  the  agreement), 
assigning  the  same  to  the  company  by  way  of  donation,  on  the  footing  that 
they  are  to  be  placed  to  the  credit  of  the  first  year's  profit  and  loss  account, 
or  to  reserve.     And  this  has  sometimes  been  done. 

Vendor  not  to       12.   The  vendor  shall  covenant  with  the  coy  that  he  will  not  at  any 

Tmiiar  busi-     ^^^^  hereafter,  either  solely  or  jointly  with,  or  as  manager  or  agent 

ness.  for,  any  other  person  or  persons,  or  coy,  directly  or  indirectly,  carry 

on,  or  be  engaged,  or  concerned,  or  interested  in  the  business  of  a 

,  or  permit  or  suffer  his  name  to  be  used  or  employed  in 

carrying  on  or  in  connection  with  any  such  business,  within  100  miles 
of  the  sd  leasehold  premises,  save  so  far  as  the  vendor  shall  as  a  mem- 
ber of  the  COY  be  interested,  or  as  an  officer  or  servant  or  agent  of  the- 
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00}'  be  employed,  in  the  business  of  the  coy:   [And  in  case  the  vendor     Form  31. 

shall  commit  any  breach  of  the  foregoing  stipulation,  he  shall  pay  to  7.     . ,      , 

the  coy  [immediately  on  every  such  breach]  the  sum  of  £ ,  as  damages. 

liquidated  damages  in  respect  thereof.] 

In  the  absence  of  a  stipulation  to  the  contrary  such  as  the  above,  the  vendor 
of  the  goodwill  of  a  business  may  set  up  a  similar  business,  either  in  the  same 
neighbourhood  or  elsewhere;  but  he  may  not  solicit  the  customers  of  the  old 
business.  See  Trego  v.  Ilrinf,  (1896)  A.  C.  7,  which  in  part  overruled  Pearson 
V.  Pearson,  27  C.  D.  145,  and  restored  Labouchere  v.  Baivson,  13  Eq.  322; 
Gillingham  v.  Beddow,  (1900)  2  Ch.  242.  The  rule  in  Trego  v.  Hicnt  applies 
to  all  persons  who  were  customers  prior  to  the  sale,  and  is  not  limited  so  as  to 
exclude  persons  who,  before  solicitation,  became  of  their  own  accord  the  vendor.s 
customers.  Curl  Bros.,  Ltd.  v.  Webster,  (1904)  1  Ch.  685.  And  where  the 
business  is  sold  or  disposed  of,  this  rule  will  operate  for  the  benefit  of  the 
purchaser,  although  goodwill  is  not  specifically  mentioned,  for  a  vendor  cannot 
on  principle  derogate  from  his  grant.  Jennings  v.  Jennings,  (1898)  1  Ch. 
378;  David  and  Matthews,  (1899)  1  Ch.  378.  And  see  Macfarlane  v.  Bum- 
barton  Steamboats  Co.,  36  Sc.  L.  R.  771. 

This  state  of  things,  however,  is  not  in  general  sufficient  protection;  hence 
the  need  for  a  clause  as  above.  The  benefit  of  such  a  provision  is  assignable 
with  the  business  (^Baines  v.  Gettry,  35  (^.  D.  154;  Wright  v.  Chappell,  17 
W.  R.  655),  and  may  pass  with  the  goodwill  {Jacoby  v.  Whitmore,  32  W.  R. 
18),  unless  tlie  covenant  appears  to  be  merely  personal.  Dnvieii  v.  Bavies,  36 
C.  D.  559. 

Although  a  general  covenant  not  to  carry  on  business  in  competition  with  the 
purchaser  would  not  be  valid  (see  Trego  v.  Hunt,  (1896)  A.  C.  7,  27),  yet  an 
agreement  by  the  vendor  of  a  business  not  to  carry  on  a  similar  business  is 
valid,  provided  that  it  does  not  go  beyond  what  is  reasonably  necessary  for  the 
protection  of  the  purchaser  (^Mitchell  v.  Reynolds,  1  Sra.  L.  C.  391 ;  Badischc 
Anilin  v.  Schott,  (1892)  3  Ch.  447;  Nordenfelt  v.  Maxim  Nordenfelt  Co., 
(1894)  A.  C.  535;  Underwood  v.  Barker,  (1899)  1  Ch.  300;  Tivoli,  Manchester, 
Ltd.  V.  Colley,  52  W.  R.  632;  Lamson  Pneumatic  Tube  Co.  v.  Phillips,  W.  N. 
(1904)  1.34;  91  L.  T.  363  (eastern  hemisphere);  Stuart  v.  Halstead,  55  S.  J. 
598),  and  is  to  be  construed  according  to  the  intention.  Moenich  v.  Fcnestre, 
67  L.  T.  708. 

The  old  rule  that  a  restraint  unlimited  in  space  was  void  has  been  relaxed,  an<! 
the  restraint  may  be  world-wide  if  the  circumstances  justify  so  wide  a  restraint. 
See  Nordenfelt  v.  Maxim  Nordenfelt  Co.,  supra;  Underwood  and  Sons  v. 
Barker,  (1899)  1  Ch.  300.  The  test  is  what  is  reasonably  necessary  for  th(' 
protection  of  the  covenantee.     Reasonableness  is  a  question  for  the  Court. 

A  covenant  by  a  newspaper  reporter  not  to  be  connected  with  any  othei' 
news])appr  within  twenty  miles,  not  too  wide.  Sir  W.  G.  Leng  if-  Co.  v. 
Andreivs,  (1909)  1  Ch.  768  (C.  A.). 

A  covenant  in  r&3traint  of  trade,  which  is  not  wider  than  is  reasonably  required 
for  the  protection  of  the  covenantee,  will  not  be  held  void  on  any  ground  ot 
public  policy,  unless  some  specific  ground  for  so  holding  it  void  can  be  clearly 
established.  But  such  cases  are  exceptional.  Underwood  and  Sons  v.  Barker, 
(1899)  1  Ch.  300.  And  the  covenant  is  not  necessarily  bad  because  it  purports 
to  restrain  the  covenantor  during  the  whole  of  his  life.  Haynes  v.  Boman, 
(1899)  2  Ch.  13;  Hood  ^-  Moore's  Stores  v.  Jones,  81  L.  T.  109;  Lamson 
Pneumatic  Tube  v.  Phillips,  91  L.  T.  363.  Especially  when  the  covenantor  is 
a  servant.  Marshalls,  Ltd.  v.  Leek,  17  T.  L.  R.  26.  As  to  an  infant  cove- 
nantor, see  Hooper  v.  Willis,  94  L.  T.  624;  and  Long  v.  Andrews,  (1909) 
1  Ch.  703. 
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Form  31.  -^  covenant  not  to  carry  on  within  (say)  the  United  Kingdom  is  not  divisible, 

— • that  is  to  say:   if  it  is  too  wide  a  restraint  it  is  void  altogether,  although  if 

confined  to  London  or  some  other  specified  district  it  would  have  been  valid. 
But  a  covenant  may  be  framed  ao  as  to  be  divisible,  e.g.,  "  Not  to  carry  on 
in  London  or  within  100  miles  or  within  300  or  within  500,  or  within  the 
United  Kingdom."  If  the  reasonableness  of  such  restraint  is  called  in  question 
the  Court  may  hold  it  valid  in  part  and  void  as  to  the  rest,  e.g.,  valid  as  to 
London  and  100,  and  void  as  to  the  rest,  for  it  is  divisible.  See  Price  v. 
Green,  16  M.  &  W.  346;  Davies,  Turner  ^-  Co.  v.  Lowen,  64  L.  T.  655; 
Badische  Anilin,  4-c.  v.  Schott,  (1892)  3  C.  D.  447.  But  unless  the  provision 
is  thus  alternatively  expressed  it  may  be  impossible  to  divide  the  good  from  the 
bad.  Baker  v.  Hedgecock,  39  C.  D.  520;  Ehrman  v.  Bartholomew,  (1898)  1 
.  Ch.  671.  For  an  example  of  a  severable  agreement,  see  William  Robinson  ^ 
Co.  v.  Heuer,  (1898)  2  Ch.  451. 

Each  case  is  to  be  separately  considered  with  due  regard  to  its  circumstances, 
and  accordingly  the  greatest  care  must  be  taken  not  to  make  the  restraint  too 
wide,  as  otlierwise  it  may  be  totally  ineffective.  Thus  a  restraint  is  unreason- 
able and  void  if  it  goes  beyond  what  is  required,  e.g.,  if  the  business  is  that  of 
a  brewer  and  the  vendor  is  restrained  not  only  from  carrying  on  such  business, 
but  any  other  business.  Perls  v.  Saalfeld.  (1892)  2  Ch.  149,  C.  A.;  but  see 
Woodbridge  v.  Bellamy,  (1911)  1  Ch.  326. 

A  contract,  though  too  wide  as  regards  space,  may  be  held  valid  if  it  only 
prohibits  the  use  of  the  old  name.  Vernon  v.  Hallam,  34  Ch.  D.  748;  White, 
Tomkins  and  Courage  v.   Wilson,  23  T.  L.  R.  449. 

A  contract  "  not  to  carry  on  "  does  not,  in  all  cases,  prevent  the  vendor  from 
acting  merely  as  manager  or  agent  for  another.  Allen  v.  Taylor,  19  W.  R.  35; 
24  L.  T.  249.  But  see  Palmer  v.  Mailed,  36  C.  Div.  411,  and  Robertson  v. 
Willmott,  25  T.  L.  R.  683. 

The  words  "  permit  or  suffer  "  import  knowledge.  Somerset  v.  Wade  (1894), 
42  W.  R.  399. 

"  Not  to  be  interested  "  imports  a  pecuniary  interest,  and  does  not  touch  the 
case  of  a  vendor's  wife  or  relations  setting  up  and  carrying  on  business. 
Hanbury  v.  Ciindy,  58  L.  T.  155.  And  see  Cade  v.  Calfe,  22  T.  L.  R.  243,  and 
Gophir  Diamond  Co.  v.  Wood,  (1902)  1  Ch.  950. 

"  Not  to  be  interested  or  concerned  "  prohibits  acting  as  manager  or  servant 

{Jones  V.  Heavens,  4  C.  D.  636;  Newling  v.  Dobcll,  19  L.  T.  408;  Hill  ^  Co.  v. 

•  Hill,  55  L.  T.  769),  and  being  interested  as  a  shareholder  in  a  rival  company's 

business.     Wright  v.  Chap-pell,  17  W.  R.  655;  Castelli  v.  Middleton,  17  T.  L.  R. 

373  (1901).    But  see  Cory  ^  Son  v.  Harrison,  (1906)  A.  C.  274. 

"  Not  to  solicit  within  "  or  "  do  any  work  or  act  for,  &c.  within  "  the  specified 
district,  prohibits  soliciting  by  letter  posted  beyond  the  district.  Callard  v. 
Taylor,  3  T.  L.  R.  698;  Edmundson  v.  Render,  W.  N.  (1905)  121.  And 
soliciting  within  the  district  may,  at  any  rate  if  it  is  at  all  systematic,  amount 
to  a  breach  of  contract  not  to  carry  on  business  within  that  district.  Turner 
V.  Evans,  2  Ell.  &  B.  512.  But  "  not  to  act  as  agent  within  "  the  district  may 
allow  acting  beyond  the  district  for  a  firm  acting  within.  Fairbrother  v. 
England,  40  W.  R.  220. 

"  Not  to  sell  below  certain  prices."  Ellim/in  v.  Carrington,  (1901)  2  Ch.  275: 
National  Phonograph  Co.  v.  Edison  Bell  Co.,  (1908)  1  Ch.  335;  McGrutter  v. 
Pilcher,  (1904)  2  Ch.  306. 

Distances  in  such  contracts  are  measured  as  the  crow  flies.  Mouflet  v.  Cole, 
L.  R.  8  Ex.  32. 

If  the  restraint  is  from  trading  at  a  particular  place,  which  is,  say,  a  borough 
or  any  place  within  so  many  miles  of  it,  the  distance  is  measured  from  the 
borough  boundary,  and  not  from  the  centre  of  the  town.  Cattle  v.  Thorpe, 
W.  N.  (1900)  83. 
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"  Not  to  compete  directly  or  indirectly  within  the  district,"  prohibits  dealing      Form  31 
with  persons  within  the  district.     Rogers  v.  Lrury,  36  W.  R.  496.  • 

The  "  neighbourhood  "  has  been  held  to  mean  the  immediate  neighbourhood. 
Stride  v.  Martin,  77  L.  T.  600. 

Wrongful  discharge  releases  a  servant  from  his  covenant.  General  Bill 
Posting  Co.  v.  Atkinson,  (1908)  1  Ch.  537. 

Occasionally  the  vendor  contracts  to  deal  exclusively  with  the  company. 
Thus,  in  the  case  of  the  vendor  of  a  brewery  being  the  proprietor  of  a  hotel 
which  he  retains,  a  covenant  is  inserted  that  the  vendor,  his  heirs  and  assignees, 
will  purchase  their  beer  from  the  company  alone  or  its  successors  in  business. 
Such  a  covenant  is  not  void  as  being  in  restraint  of  trade  (see  Catt  v.  Tourle, 
4  Ch.  App.  654;  Clegg  v.  Hands,  44  C.  Div.  503;  Birmingham  Breweries  v. 
Jameson,  W.  N.  (1898)  15,  145;  67  L.  J.  Ch.  403;  78  L.  T.  512),  and  runs 
with  the  land,  and  the  successors  in  business  need  not  be  brewing  at  the  same 
brewery  as  the  original  covenantee.  Manchester  Brewery  Co.  v.  Coom,bs,  82 
L.  T.  347;   (1901)  2  Ch.  608. 

As  to  liquidated  damages:  the  object  and  intention  of  such  a  provision  is  to  Liquidated 
assess  the  damages  prospectively,  so  that  if  the  covenant  is  broken  the  cove-  damage, 
nantee  shall  be  entitled  on  proof  of  the  breach  to  the  amount  thus  assessed, 
without  being  called  on  by  witnesses  or  otherwise  to  prove  the  actual  damage 
sustained ;  but  it  has  been  held  that,  even  when  the  contract  expressly  declares 
the  amount  fixed  to  be  payable  as  liquidated  damages,  the  context  may  impliedly 
negative  this  intention,  and  where  the  amount  fixed  is  made  payable  in  several 
events  of  varying  importance,  the  Court  regards  that  circumstance  as  cogent 
evidence  that  the  words  are  not  to  be  read  in  their  primd  facie  sense.  Kemble 
V.  Farren,  6  Bing.  1;  Dodd  v.  Churton,  (1897)  1  Q.  B.  562;  Strickland  v. 
Williams,  (1899)  1  Q.  B.  382,  384;  secus  where  payable  in  one  event;  Latv  v. 
Local  Board  of  Redditch,  (1892)  1  Q.  B.  127. 

Accordingly,  it  is  in  some  cases  expedient  to  add  further  words  emphasizing 
the  intention,  e.g.,  "  it  being  the  intention  that  the  said  sum  shall  in  every  such 
case  be  paid  as  agreed  compensation  for  such  breach  of  covenant,  and  without 
any  need  to  prove,  and  irrespective  of,  the  actual  damages  sustained." 

The  Court  could  not  well  override  this,  for  "  to  construe  is  nothing  more  than 
to  arrive  at  the  meaning  of  the  parties  as  expressed  in  the  language  they  have 
used."    Scott  V.  Corporation  of  Liverpool,  3  De  G.  &  J.  360. 

A  provision  for  payment  of  liquidated  damages  does  not  preclude  the  other 
party  from  obtaining  an  injunction.  National  Provincial  Bank  v.  Marshall, 
40  C.  D.  112. 

But  according  to  Wright,  J.,  the  covenantee  cannot  have  both  the  damages 
and  the  injunction,  but  must  elect  between  the  two  remedies.  General  Accident 
Assurance  Corp.  v.  Webster,  (1902)  1  K.  B.  377. 

As  to  release  of  the  covenantor's  obligations  where  the  company  goes  into 
liquidation.  Measures  Bros.  v.  Measures,  (1910)  1  Ch.  336;  and  see  General 
Bill  Posting  Co.  v.  Atkins,  (1909)  A.  C.  118. 

[12a.  Of  the  conson  afsd,  £- is  the  conson  for  the  sale  of  the  Apportion- 

goods,  chattels,  moneys,  and  other  effects  capable  of  manual  delivery  ment  of  stamp 
and  forming  part  of  the  purchased  ppty.] 

The  Revenue  authorities  will  not  always  accept  a  provision  as  above,  and 

vendors   very  commonly  prefer   not  to  disclose  the  apportionment   in   a   filed 

contract.    And  see  in  Wragg,  (1897)  1  Ch.  796,  where  an  apportionment  clause 
led  to  onerous  litigation. 

[12b.  All  books  of  account  of  the  sd  firm,  and  all  books  of  reference  Books  of 
to  customers,  and  all  other  books  and  documents  of  the  sd  firm  (except  account. 


MW 
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Form  31.  such  as  relate  exclusively  to  the  private  affairs  of  the  said  firm  or  tho 
individual  membei-s  thof  J,  shall  bo  delivei'ed  by  the  vondcjrs  U)  the  coy 
on  possession  bein<^  given  of  the  prouii^cs,  pursuant  to  the  provision 
in  that  behalf  hnbefore  contained,  and  the  coy  shall  thenceforth,  sub- 
ject to  the  following  proviso,  be  eutld  to  the  custody  thuf,  and  to 
the  use  thof  for  the  purpose  of  carrying  on  its  business;  but  the 
vendors  shall  have  free  access,  at  all  reasonable  times,  to  such  of  the 
sd  books  and  documents  as  show  or  relate  to  the  outstanding  book 
debts  and  credits  of  the  vendors,  or  may  otherwise  be  reiiuisite  for 
enabling  the  vendoi-s  to  collect  and  get  in  the  assets  of  the  sd  firm  not 
hby  agreed  to  be  sold,  and  to  liquidate  the  affairs  thof;  nevertheless, 
when  and  so  soon  as  any  of  the  sd  books  of  reference  and  other  books 
shall  cease  to  be  necessary  for  the  carrying  on  of  the  sd  business,  the 
same  shall  bo  delivered  over  to  the  vendors,  who  shall  thereupon 
become  absolutely  entld  thereto.] 

TJiis  and  the  next  following  clause  are  ocfasionally  inserted. 


Acc<jiamoda- 
tion  in  office 
to  bo  given  to 
vendors. 


12c.  The  vendors  shall  be  entld  to  .such  accommodation  a-s  they 
may  reasonably  require  in  the  counting-hoase  of  the  coy,  in  the  sd 
leasehold  premises,  for  the  purpose  of  collecting  the  book  and  other 
debts  duo  to  the  vendors  in  respect  of  the  sd  business  and  liquidating 
the  affairs  thof;  and  the  vendors  shall  make  all  such  book  and  other 
debts  payable  at  the  sd  premisevs,  and  at  no  other  place,  the  object 
being  to  secure  the  continued  resort  of  the  customers  of  the  sd  firm  to 
the  sd  premises,  and  so  to  give  to  the  coy  the  full  benefit  of  the  good- 
will of  the  sd  business.] 


Vendor 
guarantees 
book  debts. 


12(1.   The  vendor  guarantees  that  the  buok  debts  included  in  the 

sale  af.<d  shall  in  the  aggregate  produce  the  sum  of  £ ,  being  the 

amount  at  which  they  are  included  in  the  sale,  and  unless  they  shall 
within  the  period  of  twelve  calendar  months  from  the  date  hereof 
produce  that  sum,  the  vendor  shall,  if  so  required  by  the  ooy,  pay  to 
the  coy  a  sum  sufficient  to  make  good  the  deficiency,  and  he  shall 
thereupon  be  entld  to  the  uncollected  book  debts  afsd.] 

The  above  is  sometimes  inserted. 


Company  to 
collect  book 
debts. 


[12e.  The  coy  shall  collect,  on  behalf  of  the  vendor,  all  the  book 
debts  of  the  vendor  excepted  from  the  sale  hby  agreed  to  be  made, 
and  in  doing  so  the  coy  shall  act  under  the  direction  of  the  vendor, 
and  shall,  once  a  month,  account  to  the  vendor  for  all  moneys  so 
collected,  less  all  expenses  of  collection;  and  for  the  purposes  of 
facilitating  such  collection,  the  vendor  shall  do  whatever  the  coy  may 
reasonably  require,  and  the  coy  shall  not  be  responsible  for  any  losses 
in  the  course  of  the  collection  afsd.] 


As  to  this  clause,  see  sapra,  p.  347, 
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[12f.   Each  of  the  vendors  shall,  if  he  shall  so  long  live,  retain  and     Form  31, 
hold  in  his  own  name  the  whole  of  the  shares  to  be  allotted  to  him 


v^^^Tidorfi  to 

pursuant  to  clause  5  hof  for  a  period  of  six  calendar  months  from  the  hold  shares 
allotment  thof,  and  shall  retain  and  hold  in  his  own  name  at  least  for  certain 


period. 


insurance. 


75  p.c.  of  the  ed  shares  for  a  period  of  five  years  from  the  time  of 
such  allotment.] 

Such  a  clause  as  the  above  is  occasioaally  inserted. 


13.  The  coy  shall,  subject  to  the  consent  of  the  office  and  to  the  Benefit  of 
completion  of  the  purchase,  be  entld  to  the  benefit  of  the  current 
insurance  of  the  premises. 

Prima  facie,  a  purchaser  is  not,  in  the  event  of  fire,  entitled  to  repudiate 
the  contract  or  to  any  reduction  in  the  purchase-money  (Paine  v.  Meller, 
6  Ves.  349),  nor  is  he  entitled  to  the  boncfit  of  any  insurance  effected  by  the 
vendor  (Rai/npr  v.  Preston,  18  C.  D.  1);  and  if  a  fire  occurs,  and  the  vendor 
obtains  the  insurance  money,  and  is  subsequently  paid  the  purchase-money,  he 
must  recoup  the  office,  for  his  only  right  is  to  indemnity  {Castellain  v.  Preston, 
11  Q.  B.  D.  380);  even  if  the  vendor,  on  recovering  the  insurance  money, 
reduced  the  purchase-money  pro  tanto,  he  would  be  accountable  for  the  amount 
to  the  ofiice.  Went  of  England  Fire  Co.  v.  Isaacs,  (1897)  1  Q.  B.  226.  No 
doubt,  indirectly,  the  purchaser  may,  in  some  cases,  be  enabled  to  get  the 
benefit  of  the  insurance  by  calling  on  the  office  to  reinstate  under  14  Geo.  3, 
c.  78,  s.  83;  but,  notwithstanding  Ex  parte  Gorely,  4  De  G.  J.  &  S.  477,  it  is 
loubtful  whether  that  Act  applies  beyond  the  bills  of  mortality.  See  dicta  in 
Vestminster  Fire  Office  v.  Glas.,  #c.  Soc,  13  App.  Gas.  714,  716.  In  the 
result  the  proper  course  is  for  the  purcha'^er,  immediately  on  the  oxocntion  of 
the  contract,  to  make  arrangements  with  the  insurance  office,  and  the  above 
clause  leaves  him  free  to  do  this. 


[13a.  The  vendors  sliall  pay  all  the  costs  of,  and  incidental  to,  th('  Preliminary 
preparation  and  execution  of  this  agreemt,  and  of  the  memdum  and  '^^^^^^^^ 
arts  of  asson  of  the  coy,  and  of  the  registration  thof,  and  of  all  stamps,  be  borne  by 


fees,  and  legal  expenses,  incident  to  the  formation  of  the  coy,  and 
generally  all  preliminary  expenses  whatever  incurred  in  relation  to 
the  coy  down  to  the  first  general  allotment  of  shares,  or  to  the  time 
when  the  directors  determine  not  to  proceed  to  allotment.] 

Sometimes  this  clause  is  varied  so  as  only  to  cover  costs  up  to  incorporation, 
and  very  commonly  no  such  provision  is  made. 

The  clause  means  all  the  reasonable  costs,  &.c.  which  a  prudent  man  would 
incur  in  the  matter.  Malceru  Urban  District  Council  v.  Malvern  Link  Gas  Co., 
83  L.  T.  326,  328. 

A  promoter  can  only  recover  from  the  company  what  he  has  paid  in  pre- 
liminary expenses  where  he  proves  a  contract  by  the  company  to  pay.  English 
and  Colonial  Producers  Co.,  (1906)  2  Ch.  435;  National  Motor  Mail  Coach, 
<1908)   2  Ch.  515. 


venaors. 


W2 


AGREEMENTS. 


[Chap.  V. 


Form  31. 

Viilidity  uol 
to  be  im- 
peached. 


^ISb.  The  validity  of  this  agreemt  shall  not  be  impeached  on  the 
ground  that  the  vendors,  as  promoters  or  otherwise,  stand  in  a 
fiduciary  relation  to  the  coy,  and  that  the  directors,  having  accepted 
office  at  their  request,  do  not  constitute  an  independent  board.] 

A  clause  as  above  is  sometimes  inserted,  and  may  have  some  operation 
(Postage  Stamp  Automatic  Co.,  (1892)  3  Ch.  566);  but  it  should  be  made  to 
fit  the  circumstances,  e.g.,  if  one  of  the  directors  is  to  receive  a  payment  from 
the  vendor  or  is  interested  as  a  partner  or  shareholder  in  the  vendor  company, 
let  the  facts  be  disclosed  here  and  the  clause  provide  that  he  is  not  to  be 
accountable.  The  clause  is  no  use  unless  it  covers  the  particular  case.  See 
Olympia,  Ltd.,  (1898)  2  Ch.  153,  157,  168;  and  p.  132,  supra:  and  cf. 
Brazilian  Rubber  Plantations  (No.  1),  (1911)  1  Ch.  425. 

Detennina-  1-i-   Unless  before  the  day  of the  coy  shall  have  become 

*^"^  '^ffi^"*'^^*^''    eutld  to  commence  business,  either  of  the  parlies  hto  may  by  notice  in 
ciently  writing  to  the  other  determine  this  agreemt  except  as  to  clause  13a 

subscribed.       j^^f^  j^^^  such  determination  shall  not  give  rise  to  any  claim  for  com- 
pensation, expenses  or  otherwise. 

This  clause  is  inserted  to  meet  the  contingency  of  the  company  not  becoming 
entitled  to  commence  business  under  seot.  87  of  the  Companies  Act,  1908 ;  it 
will,  therefore,  of  course  be  omitted  in  the  case  of  private  companies. 

Service  of  ^^-  ^^J  notice  hereunder  may  be  served  on  the  vendors  by  send- 

notices.  ing  the  same  through  the  post,  addressed  to  them  at  No.  ,  

Street, ,  and  shall  be  deemed  to  have  been  served  witliin  twenty- 
four  hours  after  the  same  is  posted. 

It  would  seem  that  notice  might  in  the  absence  of  such  a  clause  be  given  by 
post.     James  v.  Institute  of  Chartered  Accountants,  98  L.  T.  225. 


This  agree- 
ment to  take 
effect  as  an 
English 
contract. 

Appointment 
of  agent  in 
England  to 
represent 
vendors  for 
legal  pro- 
cesses, &c. 


[15a.  This  agreemt  is  to  be  construed  and  take  effect  as  a  contract 
made  in  England,  and  in  accordance  with  the  law  of  England,  and 
the  vendors  hby  submit  to  the  jurisdiction  of  the  High  Court  of 

Justice  in  England,  and  hby  appoint  the  Bank,  Limtd,  and 

every  clerk  for  the  time  being  of  that  coy,  to  be  the  agent  in  London 
of  the  vendors  for  the  purpose  of  accepting  service  on  behalf  of  the 
vendors  resply  of  any  writ,  notice,  order,  judgment,  or  other  legal 
process  or  document  in  respect  of  any  matter  arising  out  of  this 
agreemt,  and  such  appointment  shall  not  be  revocable,  and  service 
of  any  such  document  on  such  appointee  shall  be  deemed  to  be  good 
service  on  the  vendors  for  all  purposes,  and  the  vendors  elect  domicile 
at  the  registered  office  of  the  sd  bank.] 


Where  the  vendor  is  a  foreigner,  a  clause  as  above  may  be  desirable,  see 
p.  343,  supra.  Such  a  clause  is  effective,  and  cannot  be  revoked.  Tharsis,  ^-c. 
Co.  v.  Societe,  ^-c.  des  Metaux,  58  L.  J.  Q.  B.  435;  approved  by  the  Court 
of  Appeal  in  Montgomery  v.  Liebenthal,  (1898)  1  Q.  B.  487;  Copin  v.  Adam- 
son,   1  Ex.   D.   17. 
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It  does  not  offend  against  the  rule  that  the  parties  cannot  contract  that  the     Form  31 

Court  shall  have  a  jurisdiction  not  given  by  Order  XI.  r.   1.     British  Wagon 

V.   Gray,  (1896)  1  Q.  B.  36. 

16.   The  coy  shall  cause  this  agreemt  to  be  duly  filed  with  the   Agreement  to 
Registrar  of  Companies  pursuant  to  sect.   88    of    the    Companies  ^^  ^^®'^- 
(Consolidation)  Act,  1908,  and  also,  in  the  case  of  shares  allotted  to 
the  vendors'  nominees,  shall  cause  a  sufficient  contract  to  be  so  filed 
constituting  the  title  of  such  nominees. 

Where  the  agreement  provides  for  the  issue  of  paid-up  or  partly  paid-up 
shares,  a  clause  as  above  is  useful  as  a  reminder. 

If  there  is  to  be  an  invitation  to  the  public  to  subscribe  for  shares,  a  contract 
like  the  above  should  contain  a  new  clause  to  the  effect  that — 

[17.  This  agreemt  is  provisional  only,  and  is  not  to  become  absolute 
unless  and  until  the  coy  has  become  entld  to  commence  business.] 

See  sect.  87  of  the  Act  of  1908,  supra,  p.  20. 
As  WITNESS,  &C. 

The  Schedules  above  referred  to. 


Special  Clauses  in  Vendors'  Agreements. 

Upon  payment  of  the  cash  portion  of  the  purchase-money  the      Form  32. 

vendor  shall  enter  into  a  covenant  with  the  coy  for  the  benefit  of  the  Quarantee  of 

members  thof ,  guaranteeing  that  the  net  profits  of  the  coy  in  respect  profits  by 

of  the  sd  business  during  each  of  the  three  years  next  following  the  ^^^  ""^ 

day  of next  shall  amount  to  not  less  than  [10]  p.c.p.a.  on 

the  pd-up  capital  of  the  coy  not  exceeding  100,000?.,  and  that  if  there  to  the  intent 

shall  be  no  profits,  or  a  deficiency  of  profits,  in  any  of  the  sd  three  ^^^^^^^^  ^^ 

years  the  vendor,  his  heirs,  executors,  or  administrators  shall,  imme-  respectively 

diately  after  the  same  shall  have  been  ascertained,  and  notice  thof  ^"®  *^/  ^°^^' 
•^         ,  '  pany  tor  any 

given  to  him  or  them,  pay  to  the  coy,  in  trust  for  the  members  thof,  a  breach  of  such 
sum  sufficient  to  make  up  the  amount  guaranteed.    The  certificate  in  covenant. 
writing  of  the  auditor  or  auditors  for  the  time  being  of  the  coy  as  to 
the  amount  at  any  time  payable  under  this  clause  shall,  as  against 
the  vendor,  be  conclusive  evidence  thof  for  the  purposes  of  this  clause. 

GtMrantee  of  Profits. 

It  occasionally  happens,  where  a  going  business  is  sold  to  a  company,  that 
the  vendor  guarantees  that  the  profits  shall,  during  a  limited  period,  amount  to 
a  particular  sum.     The  guarantee  is  usually  given  for  the  benefit  of  the  share- 
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Form  32.      Jioldera,  uiid  is  btak-d  in  the  ])rospoctus  as  an  attraction.     Where  the  tran/^action 

—  is  bona  fide,  it  has  been  hold  that  the  niomlxjrs  thereby  acquire  an  independent 

right,  which  they  will  be  able  to  rely  on  if  the  profits  are  insufficient.  See  South 
Llanharran  Co.,  12  C.  Div.  503;  and  Oelly  Beg  Colliery  Co.,  38  L.  T.  440. 
But  it  would  seem  that  such  a  guarantee  cannot  be  considered  bond  fide  given 
where  part  of  the  capital  is  paid  to  the  vendor  as  the  consideration  for  the 
guarantee,  e.g.,  where  an  addition  to  the  price  is  made  in  order  to  cover  the 
guarantee  so  given.  And  query  whether  these  cases  are  quite  consistent  with 
the  principles  laid  down  in  Trevor  v.  Whitworth,  12  App.  Cas.  409.  In  any 
case,  such  guarantees  require  to  be  very  carefully  framed.  See  Stuart's  Trusts, 
4  C.  D.  213,  where  it  was  held  that  the  guarantee  amounted  to  a  provision  for 
payment  of  dividends  out  of  capital,  and  accordingly  that  the  members  could  not 
claim  the  benefit  thereof  as  against  the  company's  creditors.  Sometimes  the 
performance  of  the  guarantee  is  secured  by  the  investment  of  a  fund  in  the 
names  of  trustees.  A  company  can  in  some  casos  release  a  guarantee  by  a 
vendor.     Sheffield  Nickel  Co.  v.  Uriivin,  2  Q.  B.  D.  214. 

.Where  a  vendor  guarantees  the  company  a  certain  dividend  for  a  fixed 
number  of  years  there  is  no  implied  contract  by  the  company  to  carry  on  the 
business  disentitling  it,  if  it  discontinues  the  business  during  the  currency  of 
the  guarantee,  to  sue  the  vendor  on  it  (^Brown  ^  Co.  v.  Brown,  36  T.  L.  R. 
272),  d  fortiori  where  the  company  discontinues  only  one  out  of  several  of 
the  businesses  bought.  Ibid.;  of.  Rhodes  v.  Forwood,  1  A.  C.  256;  and  Ex 
parte  Madure,  L.  R.  5  Ch.  737;  contra,  Telegraph  Despatch  Co.  v.  McLean, 
L.  R.  8  Ch.  658.  Where  there  is  a  guarantee  fund,  it  is  sometimes  provided 
that  if  the  profits  in  any  year  amount  to  the  guaranteed  sum,  a  part  of  the 
fund  shall  be  released.  In  South  Llanharran  Co.,  ubi  supra,  it  was  provided 
that  any  moneys  paid  under  the  guarantee  should  be  repaid  out  of  the  surplus 
profits  which  in  any  subsequent  year  remained  after  payment  of  a  10  per  cent, 
dividend  for  that  year.  As  to  construction  of  a  guarantee,  sec  Addison  v. 
Ness,  9  T.  L.  R.  607. 

The  clause  provides  usually  for  a  guarantee  for  a  term  of  years,  but  occa- 
sionally it  provides  for  a  perpetual  guarantee,  and  in  that  ease  the  question 
has  been  raised  whether  such  a  guarantee  contravenes  the  rule  against  per- 
petuities. 

It  is  well  settled  that  the  rule  docs  not  apply  to  a  personal  covenant  or 
contract  (JValsh  v.  Secretary  of  State  for  India,  10  H.  L.  C.  367),  but  it 
has  been  suggested  that  if  the  guarantee  is  for  the  benefit  of  the  holders  for 
the  time  being  of  the  shares,  it  ought  to  be  analyzed  into  its  component 
elements,  and  when  so  analyzed  it  resolves  itself  into  first  a  covenant  to  pay 
an  annuity,  and  secondly,  a  settlement  of  that  annuity  on  the  holders  for  the 
time  being  and  from  time  to  time  of  the  shares,  that  it  is  thus  a  settlement 
of  property — the  supposed  annuity — and  open  to  objection  as  constituting  a 
perpetuity. 

But  this  reasoning  is  as  fallacious  as  it  is  far-fetched.  The  guarantee  cannot 
be  treated  as  including  the  grant  of  an  annuity.  A  grant  of  an  annuity  of 
inheritance  must  be  on  the  ordinary  lines  of  inheritance,  and  an  annuity  to  A., 
the  holder  of  a  share,  which  is  to  go  over  when  he  parts  with  the  share  to  the 
transferee,  and  so  on  toties  quoties,  is  a  thing  unknown  to  the  law.  We  arc 
asked,  therefore,  to  metamorphose  the  guarantee  for  the  purpose  of  bringing 
into  existence  an  annuity  which  is  impossible  in  law  in  flagrant  violation  of 
the  principle  embodied  in  the  maxim,  Ut  res  magis  valeat  quani  pereat.  The 
guarantee,  it  is  to  be  noted,  is  for  the  benefit  of  the  holders  for  the  time  being 
and  from  time  to  time  of  the  shares,  and  under  such  a  guarantee  each  holder 
for  the  time  being  has  only  to  show  that  he  is  a  holder  of  the  shares,  and 
as  such  he  is  brought  within  the  class  of  beneficiaries  indicated,  and  becomes 


FORMS.  365 

entitled  to  claim  the  benefit  of  the  guarantee.     It  matters  not  how  he  obtained       -ri  on 

the   transfer   of   the   shares.      His   title   to   participate   in   the   benefit  of   the    1_ 

guarantee  is  not  derivative,  but  independent.  It  attaches  under  the  contract  of 
guarantee  the  moment  he  can  show  that  he  occupies  the  position  of  a  share- 
holder, and  is  therefore  a  cestui  que  trust.  But  the  mere  fact  that  a  contract 
of  guarantee  is  with  trustees  for  the  beneficiaries  does  not  affect  the  position 
so  far  as  the  question  of  a  perpetuity  is  concerned ;  whether  the  trustees  or  the 
beneficiaries  in  their  right  sue,  they  must  sue  on  the  contract — a  mere  personal 
contract — as  in  the  case  above  referred  to.  They  cannot  sue  by  virtue  of  the 
devolution  of  title  to  any  annuity  or  other  property,  and  this  being  so,  there 
is  no  foundation  for  the  suggestion  of  invalidity  above  referred  to. 

As  between  the  holders  of  the  12,000  shares  to  be  allotted  to  iho      Form  33 

vendors  pursuant  to  clause hot'  (which  shares  are  hnftr  referred 

to  as  the  vendors'  shares),  and  the  holders  of  the  other  shares  in  the  sharer^ 
capital  of  the  coy  which  have  been  already  or  shall  hereafter  be  deferred, 
issued,  not  exceeding  20,000  in  number  (hnftr  referred  to  as  the 
ordinary  shares),  the  profits  of  the  coy,  from  the  1st  day  of  January, 
1912,  to  the  31st  day  of  December,  1917,  shall  be  applied  first  in  pay- 
ing to  the  holders  of  the  ordinary  shares  a  cumulative  preferential 
dividend  at  the  ral«  of  6  p.c.p.a.  upon  the  amount  for  the  time  being 
pd  up,  or  credited  as  pd  up,  on  the  ordinary  shares  held  by  them 
i-esply . 

Sometimes  upon  the  sale  of  a  going  concern  the  vendor  agrees  to  give  a 
limitod  preference  of  this  kind  to  the  shares  taken  up  by  the  i)ublic. 

The  juemorandum  will  refer  to  the  agreement,  and  set  out  the  clause,  and 
state  that  the  shares  included  in  the  certificate  form  part  of  the  vendor's  shares. 

So  long  as  the  capital  pd  up  on  the  5,000  10^  shares  to  be  issued      Form  34. 
to  the  vendor  as  afsd  shall  exceed  what  on  the  average  is  pd  up  on  Another 
the  other  issued  shares,  the  excess  shall  not  be  deemed  to  carry 
dividends,  and  upon  each  certificate,  &c. 

The  vendors  shall  have  the  option,  during  the  term  of  three  years      Form  35. 
from  the  date  hof,  of  taking  up  at  par  shares  in  the  capital  of  the  ~~~.     '        ' 

'  o      r  i  I  Option  to 

coy  forming  part  of  its  initial  capital,  to  an  extent  not  exceeding  in  vendor  to 
the  whole  100,000  shares  of  II.  each,  and  the  coy  shall  accordingly   subscribe  for^ 
sot  aside  100,000  of  the  shares  in  its  initial  capital  to  answer  such 
option,  and  the  following  provisions  in  regard  to  such  option  shall 
have  effect,  that  is  to  say:  — 

(a)  The  option  shall  in  each  case  be  exerciseable  by  notice  in 

Avriting  to  the  coy. 

(b)  The  vendors  may,  under  the  option  afsd,  take  up  all  or  any  of 

the  sd  100,000  shares,  and  may  exercise  the  option  from  time 
to  time,  taking  on  each  occasion  a  part  of  the  shares  afsd  not 
being  less  than  25,000  shares. 

(c)  As  and  whenever  the  vendors  exercise  the  sd  option,  they  must, 

along  with  the  notice  afsd,  pay  to  the  coy  the  sum  of  ten 
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shillings  per  share  in  part  payment  of  the  shares  to  be  taken, 
and  the  balance  of  the  amount  of  such  shares,  namely,  ten 
shillings  per  share,  shall  be  pd  to  the  coy  within  thirty  days 
after  tJie  allotment  of  the  shares  so  taken. 


A  clause  auch  as  the  above  is  not  uncommon,  and  sometimes  such  an  option 
may  be  of  great  value.  In  Ki^'i"?  ^uch  an  option  the  company  does  not 
impliedly  contract  not  to  wind  up  until  the  option  is  exerciseable,  and  if  it  winds 
up  the  option  still  remains  exorciseable.  If  the  liquidators  refuse  to  give  effect 
to  the  option,  the  party  entitled  thereto  can  prove  for  damages  and  the  re- 
version on  his  share  in  tihe  existing  assets  of  the  company  after  deducting 
the  price  he  had  agreed  to  pay  for  the  shares.  Hirsch  ^  Co.  v.  Burns,  77 
L.  T.  377. 


Form  36. 

Exclusion  of 
objectionable 

assets. 


[The  coy  is  to  be  at  liberty,  at  any  time  within days  from  the 

date  hof,  to  notify  in  ^vriting  to  the  vendors  that  the  coy  objects  to 
any  particular  asset,  whether  bill,  note,  book  debt,  or  chose  in  action, 

comprised  in  the  sale,  and  within days  after  receiving  notice  of 

any  such  objection  the  vendors  shall  pay  over  to  the  coy  in  cash  a  sum 
equal  to  the  value  at  which  such  asset  was  brought  into  the  balance 
sheet,  upon  the  basis  of  which  the  sale  has  been  arranged,  and  there- 
upon such  asset  shall  be  deemed  to  be  excluded  from  the  sale,  and  the 
vendors  shall  be  entld  thereto.] 


Vendor  may  pay  Promoter  Syndicate. 

Form  37.         The  vendor  shall  be  at  liberty  to  make  over  to  the  B.  Syndicate, 

Limtd  (hnftr  called  "the  B.  Syndicate")  a  portion,  viz.,  £ ,  of 

the  cash  and of  the  pd-up  shares  mentd  in  clause  2  liof  in 

respect  of  the  services  of  that  coy  to  him  in  relation  to  the  formation 
and  promotion  of  the  coy,  and  the  syndicate,  notwithstanding  the 
fiduciary  position  it  stands  in  as  a  promoter  of  the  coy,  shall  be  in 
no  wise  accountable  to  the  coy  for  what  it  so  obtains,  and  the  inten- 
tion is  that  this  provision  shall  enure  for  the  benefit  of  the  syndicate, 
and  the  vendor  shall  be  regarded  as  a  tree  thof  accordingly. 

The  object  of  the  concluding  words  is  to  give  the  syndicate  a  right  to  the 
benefit  of  the  stipulations  by  creating  a  trust  in  its  favour.  See  Empress 
Eiiffineerinff  Co.,  16  C.  D.  125;  Rotherimm  Alum  Co.,  25  C.  D.  103;  Kelly 
v.  Larking,  (1910)  2  Ir.  R.  550,  and  supra,  pp.   148,  149. 


A  vendor  may  now,  out  of  his  consideration,  cash  or  shares,  pay 
commission  if  the  payment  would  have  been  legal  if  made  directly  by 
the  coy.     See  sect.  89  (3)  of  the  Act,  and  p.  278  et  seq.,  supra. 
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If  any  difierence  shall  arise  between  the  parties  hto  touching  these  Form  38. 
presents,  or  the  construction  hof,  or  any  clause  or  thing-  herein  con-  7~ZZ  7- 
tained,  or  any  matter  in  any  way  connected  with  these  presents,  or  the 
operation  thof,  or  the  rights,  duties,  or  liabilities  of  either  party  in 
connection  with  the  premises,  then  and  in  every  or  any  such  case  the 
matter  in  difference  shall  be  referred  to  two  arbitrators,  one  to  be 
appointed  by  each  of  the  parties  in  difference. 

Occasionally  a  clause  as  above  is  inserted  in  agreements,  but  its  insertion  is 
not  to  be  recommended,  for  a  disput*  can  generally  be  settled  more  speedily  and 
with  lees  expense  without  a  reference  to  arbitration,  besides  which  such  a  clause 
gives  too  muich  power  to  a  hostile  or  cantankerous  vendor,  who  can  get  up  a 
dispute  and  so  obtain  discovery T>l- the  books  of  the  company. 

The  vendors  guarantee  the  due  payment  of  the  overdrawn  accounts      Form  39. 

specified  in  the  list,  which,  for  the  purpose  of  identification,  has  been   ~ — ; — : r 

subscribed  by and to  the  extent  in  each  case  set  opposite  the  certain  assets 

sd  account  in  the  column  of  the  sd  list,  but  the  coy  shall  be 

entitled  to  work  all  such  overdrawn  accounts  either  within  the  limit 
of  or  in  excess  of  the  overdraft  existing  as  on  the  date  hereof. 
Nevertheless,  the  working  of  any  such  account  so  as  to  allow  of  over- 
draft in  excess  of  the  existing  overdraft  afsd  shall,  as  regards  the 
excess,  be  at  the  sole  risk  of  the  coy.  The  guarantee  of  the  vendors 
as  regards  each  such  account  shall  be  deemed  to  be  a  continuing 
guarantee,  and  shall  extend  to  the  payment  of  the  balance  for  the 
time  being  and  from  time  to  time  of  Buch  account  not  exceeding  the 
amount  of  the  overdraft  at  the  date  hof,  and  the  vendors  shall  not 
be  entitled  to  insist  that  payments  into  the  account  after  the  date 
hof  are  to  be  treated  as  in  satisfaction  pro  tanto  of  items  to  the  debit 
of  such  account  on  the  date  hof,  and  the  coy,  without  prejudice  to  such 
guarantee,  is  to  be  at  liberty  to  give  time  to  the  customer,  and  to 
release  or  modify  any  security,  and  generally  to  make  any  concessions 
to  the  customer  which  the  coy  may  think  expedient. 

The  above  clause  is  occasionally  used,  but  it  is  somewhat  stringent,  and  is 
only  to  be  adopted  in  special  circumstances. 


Agreement  for  Sale  mcode  with  Agent  or  Trustee  for  intended    Form  40. 
Company  prior  to  its  formcdion.  Agreement 

with  agent  or 
This  is  an  example  of  a  form  of  an  agreement  commonly  adopted  in  Plan  1.  trustee  for 
supra,  p.  325.  company. 

AN  AGREEMT  made  the  day  of ,  between  A.,  of,  &c.  Parties. 

(hnftr  called  the  vendor),  of  the  one  part,  and  B.,  of,  &c.,  on  behalf 
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Form  40.     of  the  coy  below  mentd  (which  coy  is  hnftr  referred  to  a^  the  coy  i, 
of  the  other  part. 

Sometimes  it  is  preferred  to  iiial{<'  tlic  agreement  with  J}.  "  as  trustee  for  tlio 
company  below,"  ^c.,  but  tlie  adoption  of  tliat  course  has  occasionally  led  to 
difficulty  where  modifications  were  subsequently  desired,  for  though  an  intended 
company  when  regi8t«red  cannot  claim  any  right  under  an  agreement  made  with 
a  person  purporting  to  act  before  its  incorporation  as  its  agent,  it  may  be  that 
the  company  can  claim  the  benefit  of  an  agreement  made  with  a  trustee  on  its 
behalf  before  its  incorporation,  and  therefore  that  the  trustee  is  not  eiitith-d  (<> 
modify  without  the  company's  consent. 

Recitals.  Where.\s  the  vendor  has  for  some  time  past  carried  on  business  as, 

Ac,  upon  the  liereditaments  linftr  described.    And  whereas  the  coy, 

to  be  called  The  Coy,  Limtd,  is  about  to  be  formed  under  the 

Cos  (Consolidation)  Act,  1908,  having  for  its  objects,  among  other 
things,  the  ac(|uisition  and  working  of  the  sd  business.  And 
u'HEREAS  the  memdm  and  arts  of  asson  of  the  coy  have  witli  the 
privity  of  the  vendor  been  already  prepared.  And  whereas  the 
nominal  capital  of  the  coy  is  to  be  80,000Z.,  divided  into  10,000  shares 
of  81.  each.  And  whereas  by  the  sd  ai-ts  of  asson  it  is  provided  that 
the  coy  shall  immediately  after  the  incorporation  thof  adopt  the 
agreemt  therein  referred  to,  being  these  presents:  Now  it  is  hereby 
.\greed  as  follows:  — 


.Sometimes  the  memorandum  and  articles  have  not  been  prepared  when  tho 
agreement  is  executed,  and  in  such  case  the  tliird  and  fifth  recitals  should  be 
omitted. 


Agreement 
to  sell. 


The  vendor  shall  sell  and  the  coy  when  incorporated  shall  purcha.se. 
Here  should  folloiv  such  of  the  causes  in  Form  31,  supra,  as  may  be 
required,  e.g.,  1  to  13  and  15.] 


Discharge 
of  B. 


15.  Upon  the  adoption  of  this  agreement  by  the  coy  in  such  manner 
as  to  render  the  same  binding  on  the  coy,  the  said  B.  shall  be 
discharged  from  all  liability  in  respect  thof. 


As  to  this  clause,  see  supra,  p.  327  et  seq. 


Power  to  16.  Unless  before  the day  of the  coy  shall  have  become 

resernd  shares  entld  to  commence  business,  either  of  the  parties  hto  may,  "by  notice  in 
scribed.  writing  to  the  other,  determine  this  agreemt,  and  after  adopting  this 

agreemt  the  coy  shall  stand  in  the  place  of  the  sd  B.,  for  the  purpose 

of  this  clause. 


Power  to 
rosciud  if  not 
adopted. 


17.  If  this  agreemt  shall  not  be  adopted  by  the  coy  in  manner  afsd 
before  the  day  of next,  either  of  the  parties  hto  may,  by 
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notice  in  Avriting-  to  the  other,  determine  the  same ;  [and  in  the  case     Form  40, 
of  an  invitation  to  the  pnblic  for  the  first  time  to  subscribe  for  sharesi 
add  the  words  of  clause  17  of  Form  31]. 

See  supra,  p.  328. 

18.   The  determination  of  this  agreemt  under  clause  16  or  17  hereof  No  claim  fe*- 
shall  not  give  rise  to  any  claim  for  compensation,  expenses,  or  other- 
Avise . 

See  supra,  p.  328. 

As  WITNESS  the  hands  of  the  parties  hto  the  day  and  year  first 
above  written. 

The  Schedule  above  referred  to. 

As  to  adoption  of  contracts,  see  supra,  p.  327.  See  also  sect.  87,  sub- 
sect.  3  of  the  Act  of  1908.  Having  regard  to  this  section,  if  the  adoption  takes 
place  before  the  company  has  become  entitled  to  commence  business,  and  there 
has  been,  or  is  to  be,  an  appeal  to  the  public  to  subscribe  for  shares,  a  clause 
sliould  be  inserted  aa  in  clause  17,  p.  363,  supra. 


Agrkkment    hy   Company   adopting   Contract    made   on   its     j  orm  41. 
BEHALF  before  ITS  INCORPORATION.      FoT  indorsement  on 
Original  Contract. 

AN  AGREEMT  made  this  day  of ,  between  A.,  of,  &e.,  Parties. 

of  the  first  part,  B.,  of,  Ac,  of  the  second  part,  and  The Coy, 

Limtd  (hnftr  called  the  coy),  of  the  third  part.    Whereas,  since  the  Recitals, 
o.vecutiou  of  the  within-written  agreemt,  the  coy  has  been  incorpo- 
rated in  accordance  with  the  intention  in  that  behalf  referred  to  in 
such  agreemt: 

Now  IT  IS  hereby  mutually  agreed  as  follows: — 

1 .  The  within-written  agreemt  is  hby  adopted  by  the  coy,  and  shall  Adoptiou. 
be  binding  on  the  sd  A.  and  on  the  coy  in  the  same  manner,  and  take 

effect  in  all  respects  as  if  the  coy  had  been  in  existence  at  the  date 
thof,  and  hatl  by  these  presents  ratified  the  same. 

2.  The  sd  B.  shall  from  henceforth  be  discharged  from  all  liability  B.diselixi««d. 
under  or  in  respect  of  the  sd  agreemt. 

In  witness,  &c. 

Where  a  contract  is  made  on  behalf  of  an  intended  company  [as  above. 
pp.  327  et  seq.],  it  is  requisite  to  take  steps  to  bind  the  company  when  it, 
comes  into  existence.     An  idea  prevailed  at  one  time  that  a  company  could 
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Form  41.      mtify   such  a  contract,   but  it   is   now   well   settled   that  it  cannot.      Enipresa 

Enginecrinff  Co.,  16  C.  Div.  125;   Northiimberlaiid  Avetiue  Co.,  33  C  Div.  16. 

See  supra,  p.  322.  Accordinj^ly  the  usual  plan  is?  to  execute  an  agrconifnt 
as  above,  so  as  to  effect  a  novation  of  contract.  See  supra,  p.  323.  Where  the 
preliminary  contract  is  made  with  B.  as  "  trustee  "  for  the  int(!nded  company, 
clause  1  must  run  as  in  the  form  following.  That  su(!h  an  adoption  is  effec- 
tive, see  Boston  Beep  Sea  Co.,  39  C.  Div.  359;  Natal  Land  Co.  v.  Pauline 
Colliery  Syndicate,  (1904)  A.  C.  120. 


Torm  42.    Agreement  hy  Company  adopting,  with  modifications,  Con- 
tract  MADE   BEFORK    ITS    INCORPORATION. 


Ilecitals. 


Adopting 

preliminary 

contract. 


Completion. 


Modification 
of  terms  of 
sale. 


Parties:  the  coy,  1;  the  veudor,  2;  A.,  3.  Whereas  by  an 
agreemt  (hnftr  called  the  preliminary  contract)  dated,  &c.,  and  made 
between  the  vendor,  of  the  one  part,  and  the  sd  A.,  a.s  tree  for  the 
coy  (which  was  then  intended,  and  ha.s  since  been  fonned  under  the 
Cos  (Consolidation)  Act,  1908),  of  the  other  part,  it  was  agreed  tliat 
the  vendor  should  sell,  and  the  coy  should  purchase,  ct^rtain  ])piy 
upon  the  terms,  and  subject  to  the  stipulations  therein  exprcs,-<ed: 
And  whereas  a  copy  of  the  ])itdiminary  contract  is  set  forth  in  the 
schedule  hto. 

Now  THESE  PRESENTS  W^ITNESS  AND  DECLARE  aS  foUoWS:  — 

1 .  The  preliminary  contract  is  hby  adopted  by  the  coy,  and  shall 
(subject  as  hnftr  provided)  he  hinding  on  the  vendor  and  the  coy  in 
the  same  manner,  and  take  cllect  as  if  the  coy  had  been  in  e.\istence 
at  the  date  thof,  and  had  been  a  party  thereto  instead  of  the  said  B. 

2.  The  time  for  the  comjilction  of  the  sale  shall  be  postponed  to  the 
day  of . 

3.  If  at  the  time  for  completion  less  than  10,000  shares  in  the  coy's 
capital  have  been  taken  up,  the  cash  portion  of  the  purchase-money, 
viz.,  50,000/.,  shall  be  satisfied  as  to  20,000^  by  the  issue  to  the 
vendor  or  his  nominees,  of  2,000  fully  paid-up  \Ql.  shares  in  the  coy's 
capital,  and  as  to  30,000Z.  as  follows: — that  is  to  say,  at  the  time  for 
completion,  one  moiety  of  the  then  capital  moneys  of  tlie  coy  shall  be 
,pd  to  the  vendor,  and  the  other  moiety  shall  be  retained  by  the  coy 

for  its  general  purposes;  and  out  of  the  capital  moneys  subsequently 
paid  up  the  coy  may  retain  for  its  general  purposes  any  sum  not 
exceeding  5,000Z.,  and,  subject  as  afsd,  shall  pay  such  capital  moneys, 
as  and  when  received,  to  the  vendor,  until  the  residue  of  the  sd  sum 
of  30,000/.  has  been  paid,  with  interest,  at  the  rate  of  5  p.c.p.a.,  as 
from  the  time  for  completion  to  the  time  of  actual  payment.  And, 
unless  A\-ithin  six  calendar  months  from  the  first  allotment  of  the  coy's 
shares,  the  whole  of  such  residue  has  been  pd,  the  coy  may  at  any 
time  thei'eafter  satisfy  the  balance  thof,  then  remaining  unpd,  by 
issuing  to  the  vendor  or  \\i&  nominee  fully  pd-up  shares  to  be  regarded 
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as  of  par  value  {or  the  balance  shall  thereupon  immediately  become     Form  42. 
payable  in  cash).  

4.  If  at  the  time  for  completion  less  than  shares  shall  have  When  trans- 
been  taken  up,  then  upon  payment  of  the  amount  hnbefore  made  ^g  ^?^® 
payable  at  the  time  for  completion,  and  upon  the  allotment  of  the  sd 

2,000  shares,  the  vendor  will  transfer  the  ppty  to  the  coy  in  accord- 
ance with  clause  ■  of  the  preliminary  contract. 

5.  [As  in  Form  41,  cl.  2.]  B.discharged. 

6.  Unless  before  the  day  of  at  least shares  in  the  Power  to 

coy  shall  have  been  applied  for  by  responsible  persons,  either  of  the  rescind, 
parties  hto  of  the  first  and  second  pts  may,  by  notice  in  writing-  to  the 

other,  annul  the  sale,  and  thereupon  the  preliminary  contract  and 
these  presents  shall  become  void,  save  as  regards  this  and  the  last 
preceding  clause  hof. 

7.  \As  in  Form  31,  cl.  16.]  Filing 
In  witness,  &C.  contracts. 

[Add  schedule  containing  copy  of  preliminary  contract-l 
As  to  adoption  oi"  contracts,  see  note  supra,  p.  323. 


Agreement  btj  Company  for  Sale  pf  its  Entire  Business  as  a    Form  43. 

Going  Concern. 

AN  AGREEMT  made  the day  of ,  between  A.  B. ,  of ,  Parties. 

on  behalf  of  The Coy,  Limtd  (hnftr  called  "the  Coy"),  of  the 

one  pt,  and  The Corporation,  Limtd  (hnftr  called  "  the  Corpora- 
tion ";,  of  the  other  pt. 

Whereas  the  coy  was  incorporated  in  the  year under  the  Cos  Recitals. 

Acts,  1862  to  1900,  with  a  nominal  capital  of  £ ,  divided  into 

shares  of  £ each:  And  whereas  the  whole  of  the  sd  shares  have 

been  issued  and  are  fully  pd  up:  And  whereas  by  the  memdum  of 
asson  of  the  coy  it  is  declared  that  one  of  the  objects  of  the  coy  is  to 
sell  the  undertaking  of  the  coy,  or  any  pt  thof,  for  such  conson  as 
the  coy  may  think  fit,  and  in  particular  for  shares,  debentures,  or 
securities  of  any  coy  having  objects,  altogether  or  in  pt,  similar  to 
those  of  this  coy:  And  whereas  the  objects  of  the  corporation  are 
in  pt  similar  to  those  of  the  coy:  And  whereas  the  corporation  is 
desirous  of  acquiring  the  undertaking  and  ppty  of  the  coy. 

Now,  therefore,  it  is  agreed  as  follows:  — 

1.  The  coy  shall  sell,  and  the  corporation    shall    purchase,  the  Sale. 
undertaking  of  the  coy,  which  expression  shall  be  deemed  to  include 
all  the  lands,   buildings,  hereditaments,   goods,    chattels,    moneys, 
credits,   debts,   bills,   notes,  goodwill,   things    in    action,  contracts, 
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( 'ouHidera- 
tiou. 


Further  con- 
sideration. 


Form  43.      agi"O0iucat.s,  securities,  and  other  a.s.sots  whatsoever  and  wiieresoevor 
of  the  coy,  except  its  uncalled  capital. 

2.  As  a  ])t  of  the  eonsou  for  the  sd  .sale,  the  corporation  shall  nndor- 
take,  pay,  satisfy,  discharge,  perform,  and  fulfil  all  the  debts,  liabili- 
ties, contracts,  engagements,  and  obligations  of  the  coy  whatsoever, 
and  shall  indemnify  the  coy  against  all  actions,  proceedings,  claims, 
and  demand.s  in  respect  thof. 

3.  A.s  a  further  pt  of  the  conson  for  the  sd  sale,  the  corporation 

shall,  if  the  coy  within  weeks  from  the  date  hof,  pa-sses  an 

effective  resolution  for  the  voluntary  winding-up  thof,  pay  all  the 
costs,  charges,  and  expenses  of  and  incident  to  the  winding-up  and 
dissolution  of  the  coy,  and  shall  indemnify  the  coy  against  all  actions, 
proceedings,  claims,  and  demaiuls  in  respect  thof. 

4.  As  further  conson  for  iho  sd  sale,  tlu^  corporation  shall  pay  to 
the  coy  the  sum  of  £ in  cash. 

5.  [Title  accepted.] 
G.   The  sale  and  purcha.se  hby  agreed  to  be  made  shall  be  completed 

on  the day  of next,  when  the  sd  conson  in  cash  and  shares 

shall  be  pd  and  satisfied,  and  the  coy  shall  execute  and  do  all  such 
assurances  and  things  as  shall  reasonably  bo  reciuired  bv  the  coy  for 
vesting  in  it  the  sd  j)rcmi.ses. 

7.  TJii.s  agrecnit  is  conditional  on  rhe  same  being  ratified  by  a 
resolution  of  a  general  meeting  of  the  coy,  and  if  the  same  is  not  so 

ratified  within weeks  from  the  date  hereof,  either  of  the  parties 

hto  may,  by  notice  in  writing  to  the  other,  rescind  this  agreemt. 
Filing.  8.  [Agreemt  to  bo  (ih-d.     See  Foiin  31.  rl.   16.] 

As  WITNESS,  &c. 


Further  con- 
sideration. 

Title. 
Completion. 


Conditions. 


Sale  of  under- 
taking before 
going  into 
liquidation. 


It  is  a  very  common  thing  for  a  company  to  agree  to  ?ell  its  undcrtakiu'r  as  a 
going  concern  without  going  into  liquidation,  but  in  order  to  justify  such  an 
agreement  power  to  dispose  of  the  undertaking  must  be  found  in  the  memo- 
randum of  association  of  the  company.  No  doubt,  by  proceeding  under  sect. 
192  of  the  Companies  Act,  1908  (replacing  sect.  161  of  the  Act  of  1862),  almo.st 
any  company  under  the  Act  can  sell  its  undertaking,  but  there  are  cases  in 
which  it  is  not  convenient  to  ])rocced  under  that  section,  for  an  effective  agree- 
ment cannot  be  made  under  tlio  section  unless  and  until  the  company  goes  into 
liquidation,  and  appoints  li(|uidators,  and  invests  them  with  authority  to  exercise 
the  powers  of  the  .section.  Where  the  purchasing  company  is  already  a  going 
concern  with  large  resources,  there  may  be  no  objection  to  the  vendor  company, 
after  settling  the  terms  of  the  agreement,  or  entering  into  a  provisional  agree- 
ment, going  into  liquidation ;  but  even  in  such  cases  the  vendor  company  some- 
times prefers  to  postpone  liciuidation  till  after  completion.  And  where  the 
purchasing  company  is  to  be  formed  and  floated  the  vendor  company  may  find 
itself  placed  in  a  very  awkward  predicament  if  it  goes  into  liquidation  with  a 
view  to  making  the  agreement,  and  then  subsequently  the  new  company  is  not 
formed,  or  does  not  float.  In  the  result  the  agreement  may  fall  to  the  ground, 
and  the  vendor  company  may  find  that  it  has  lost  its  status  as  a  going  concern 
without  obtaining  any  corresponding  benefit,  and  that  it  cannot  start  again 
without  either  reconstructing  or  applying  to  the  Court  to  stay  the  winding-up. 
If,  on  the  other  hand,  the  vendor  company  being  in  a  position  so  to  do,  makes 
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an  agreement,  for  sale  without  going  into  liquidation,  that  agreement  can,  of 
course,  provide  that,  unless  the  sale  is  duly  carried  into  effect,  the  agreement 
may  be  rescinded,  and  then,  if  things  go  wrong,  that  power  can  be  exercised, 
and  the  vendor  company  can  resume  and  continue  its  business.  Sometimes  such 
an  agreement  is  made  direct  with  the  new  company,  or  with  a  trustee  for  it, 
and  sometimes  it  is  made  with  some  person  as  an  intermediary,  who  re-sells  to 
the  new  company  at  a  pi-ofit. 

A  company  cannot  sell  its  whole  undertaking  unless  there  is  power  to  do  so 
in  its  memorandum  of  association.  Simpson  v.  JFesfniinstcr  Palace  Hotel  Co., 
8  H.  L.  Cas.  712.  But  where  the  memorandum  makes  the  sale  of  its  under- 
taking one  of  the  company's  objects,  such  a  sale  is  intm  vires  and  allowable. 
Cotton  V.  Imperial  and  Foreign  Co.,  (1892)  3  Ch.  D.  454;  Sew  Zealand,  ij-c. 
Co.  V.  Peacock,  (1894)  1  Q.  B.  622. 

Nevertheless,  according  to  a  remarkable  decision  of  the  Court  of  Appeal 
(^Bisgood  v.  Henderson's  Transvaal  Estates  Co.,  (1908)  1  Ch.  743),  or  to  the 
reasons  assigned  for  the  decision,  a  sale  of  the  undertaking  for  shares  mad© 
with  a  view  to  distribution  of  the  proceeds  amongst  the  members  of  the  selling 
company  cannot  bo  made  under  a  power  in  the  memorandum  even  though 
immediately  followed  by  a  voluntary  winding-up.  For  observations  on  this 
decision,  sec  infra,  Chap.  XXI. 


Form  43. 


After  the  agreement  has  been  ratified,  the  seal  of  the  company  should  be 
affixed  to  a  memorandum  at  the  foot  of  the  agreement  as  follows:  — 

Pursuant  to  a  resolution  passed  at  a  general  meeting-  of  The Form  44. 

Coy,  Limtd,  held  the  day  of  ,  the  above  ag-reemt  is  hby  Zir  ] 

.  °  "^     Memorandum 

ratified.    As  Avitness  the  common  seal  of  the  coy,  this day  of .   of  ratification. 

Sometimes  the  agreement  is  made  conditional  on  its  being  adojited,  under 
sect.  192  of  the  Act  of  1908,  replacing  set-t.  161  of  the  Act  of  1862,  e.g.,  "This 
agreement  is  conditional  on  the  same  being  adopted  by  the  liquidator  of  the 
(•om])any,  pursuant  to  a  sjjccial  resolution  of  the  company  conferring  on  him 
the  requisite  authority,  under  sect.  192  of  the  Companies  Act,  1908,"  but  in 
such  cases  the  provisions  of  the  agreement  will  require  considerable  modifica- 
tions.    See  Chap.  XX.,  infra. 

Sometimes  the  purchasing  comjjany  has  not,  when  the  agreoaient  is  made, 
j)ower  to  purchase  the  business,  and  in  such  case  it  is  necessary  either  to  wait 
until  tlie  objects  of  the  purciiasing  company  have  been  extended  (see  Petitions, 
infra,  Chap.  XV'll.),  or  if  a  provisional  agreemenc  is  required  at  once,  it  can 
i)e  made  with  C.  D.,  on  behalf  of  the  purchasing  company,  and  a  clause  can  be 
inserted  making  the  agreement  conditional,  inter  alia,  "  on  its  being  effectually 
adopted  by  the  company  after  its  objects  shall  have  been  extended  so  as  to  allow 
of  such  adoption." 

Insurance  Business. 

As  to  transfer  of  life  insurance  businesses,  see  Form  45  and  Petitions,  infra, 
Chap.  XVII. 


Banking  Business. 

As  to  transfer  of  banking  businesses  where  the  vendors  are  a  firm.  Form  43 
can  be  readily  adapted;  and  where  the  vendors  are  a  company,  the  above  form 
can  sometimes  be  adapted,  or  one  of  the  forms  in  Chap.  XXI.,  infra.  Occa- 
sionally, however,  special  provisions  are  required. 
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Form  45. 


Agreement 
for  transfer  of 
life  assurance 
business. 


Contracts  and 
liabilities  to 
be  taken  over. 


Assets  to  bo 
made  over  to 
meet  lia- 
bilities. 

How  such 
assets  to  be 
ascertained. 


Certificate  of 
valuers  and 
selection  of 
assets. 


Differences 
of  valuers  to 
be  referred 
to  arbitrator. 


Premiums, 
&c.  to  be 
accounted  for 


Agreement  ior  Tkax.seer  o/  Life  A.ssura.\ce  Busine.ss. 

(As  to  life  assurance  companies  generally,  see  Chap.   XVIT.) 

AK  AGEEEMT  made,  &c.,  between  A.  on  l)eliall"  of  the  13.  Cojr 
(hnftr  called  "the  B.")  of  the  one  pt,  and  the  C.  Assurance  Coy 
(hnftr  called  "  the  C")  of  the  other  pt. 

WjjKRF.nv  IT  IS  .vciRKEP  ixn  follow.s:  — 

1.  The  (".  .shall  lake  over  all  the  life  assurance  contracts  and  all 
the  annuity  conlracts  of  the  B.  current  or  capable  of  revival  or  of 
other  cos  for  wliieh  the  B.  is  liable  as  from  the  31st  day  of  December, 
19 — ,  and  shall  assume  the  liabilities  of  the  B.  in  respect  of  such 
contracts,  and  the  B.  and  its  assets  shall  stand  discliarofod  from  all 
liability  in  respect  thof. 

2.  The  B.  shall  make  over  to  the  C.  assets  sufficient  as  on  the  sd 
.'}Lst  day  of  December,  19 — -.  to  provide  foi-  thr>  liahilitics  to  be 
assumed  by  the  C  as  afsd. 

3.  For  the  pur|)o.se  of  ascertaining-  the  amount  of  the  assets  to  be 
made  over  to  the  ('.  as  afsd  the  value  of  the  liabilities  to  be  under- 
taken by  the  C.  as  afsd  shall  be  ascertained  and  certified  by  L.  and 
M.  upon  the  bases  and  principle  following-,  that  is  to  say:  — 

(1.)  Valuation  to  be  made  as  on  the  31st  day  of  December,  19 — . 

(2.)  The  Mortality  Tables  to  be  employed  shall  be  (a)  for  the 
assurance  contracts,  the  Institute  of  Actuaries'  H.  M.  (5) 
Table,  and  (b)  for  llio  aniniitios.  fho  (Jovernment  Experi- 
ence Table,  1884. 

(3.)  The  rate  of  interest  assumed  in  the  calculations  shall  be  3 
p.c.p.a.  throug:hout. 

(4.)  The  premiu,ms  to  be  valued  shall  l)e  the  ordinarj'  premiums 
only  throwing-  off  all  extra  premiums  for  health  and  in- 
stalments and  commission  (if  any). 

(5.)  The  proportion  of  the  annual  premium  income  reserved  as  a 
provision  for  future  expenses  and  profit-s  shall  be  10  p.c. 
and  such  further  percentage  as  the  valuers  shall  agree  upon, 
not  exceeding  2.y  p.c.  as  may  in  their  opinion  be  necessary 
for  the  purpose  of  carrying  out  this  agreement. 

4.  The  sd  L.  &  M.  shall  also  value  the  assets  of  the  B.,  and  their 
certificate  as  to  the  value  thof  shall  be  conclusive  as  between  the 
parties  hto,  and  Avhen  such  value  has  been  certified  it  shall  rest  with 
the  B.  and  its  liqrs  to  select  the  particular  assets  which  are  to  'be 
made  over  to  the  C.  pursuant  to  clause  2  hof. 

5.  If  the  sd  L.  &  M.  shall  differ  in  reg-ard  to  any  such  valuation 
as  in  clauses  3  and  4  hof,  then  and  in  such  case  the  difference  shall 
be  referi-ed  to  A.,  of,  &c.,  actuary,  or  to  some  other  person  selected 
by  the  B.  and  the  C.  and  the  award  of  such  person  shall  be  conclusive. 

6.  The  B.  shall  account  to  the  C.  for  all  pi-emiums  and  other 
moneys  falling:  or  accruing-  due  after  the  31st  December,  19 — ,  and 
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received  by  the  B.  in  respect  of  such  assurance  contracts  as  from  the  Form  45. 
31st  December,  19—,  and  the  C.  shall  be  deemed  to  be  liable  to  bear 
and  shall  recoup  all  payments  made  by  the  B.  in  respect  of  the  sd 
a.ssurance  contracts  and  annuities  accrued  or  emerged  as  from  the 
sd  31st  of  December,  19—,  and  a  proper  account  shall  be  made  out 
accordingly,  and  if  the  balance  is  against  the  C.  the  assets  to  be 
made  over  to  it  under  clause  2  hof  shall  be  reduced  pro  tanio. 

7.  The  residue  of  the  assets  of  the  B.  shall  be  converted  into  money  ;\PPl^\?^*^;'»g 
and  the  proceeds  of  such  conversion  shall  be  retained  by  the  liqrs  assets. 
thof  and  shall  be  applied  in  paying  off  the  debts  and  liabilities,  if 

any,  of  the  B.  which  are  not  to  be  assumed  by  the  C.  as  afsd,  and  ot 
ail  the  costs,  charges  and  expenses  of  the  parties  hto  and  of  the  hqrs 
of  the  B.  of  and  incident  to  the  winding-up  and  final  dissolution  of 
the  B..  and  the  surplus  shall  be  distributed  among  the  shareholders 
of  the  B.  in  accordance  with  their  rights  and  interests  in  the  assets 

of  the  B.  1     • 1      .       . 

8.  The  C.  shall  accept,  without  objection  or  requisition,  such  title  '^^^l^'"''^ 
as  the  B.  has  to  the  assets  to  be  made  over  as  aforesaid. 

9.  The  C.  shall  enlarge  all  the  assuj-ance  contracts  to  be  made  over  ^^l^r^ment 
as  afsd,  and  which  shall  not  have  become  claims  before  the  agreemt  is  contracts. 
sanctioiied  by  the  Court  in  manner  following-,  that  is  to  say:  — 

(a)  By  making  all  death  or  matu;-ity  claims  payable  within 
fourteen  days  after  the  delivery  and  approval  of  the  proofs 
of  death  or  maturity  and  of  title. 

(b;  By  freeing  all  such  contracts  from  all  conditions  in  restriction 
of  travel,  residence,  or  occupation. 

10.  Moreover,  the   C.   shall  open  an  accou,nt,  and  on  the   31st  Q;j3™» 
December,  19—,  and  on  the  31st  December  in  each  succeeding-  year,  ^^^^^^^^^ 
shall  carry  to  the  credit  of  si^ch  account  a  sum  equal  to  5  p.c.  of  the  ^enefit  of  ,^^ 
premium  revenue  on  such  of  the  sd  assurance  contracts  as  confer  the  ^oi^e^s.      " 
right  to   participate   in  profits  during  the   year  ending  such   31st 
December,  and  the  sums  from  time  to  time  standing-  to  the  credit  of 

such  account  shall  be  deemed  to  carry  interest  at  the  rate  of  3  p.c. p. a., 
with  yearly  rests,  and  on  the  31st  December,  19-,  and  at  the  ex- 
piration of  each  succeeding  quinquennial  period,  the  amount  standing 
to  the  credit  of  such  account  shall  be  appropriated  by  way  of 
equivalent  reversionary  bonus  for  the  benefit  of  the  holders  of  the  sd 
assurance  contracts  whoso  assurances  shall  on  such  31st  December, 
19—  or  at  the  expiration  of  each  such  quinquennial  period,  be  in 
force  or  capable  of  revival  and  in  proportion  to  the  premiums  of 

the  period.  ,      ,•      ,         £  ^. 

11 .  The  B.  and  the  liquidators  thereof  shall  procure  the  directors^of  D^ecto^^of 
the  B    to  g-ive  to  the  C.  an  undertaking  that  such  directors  shall,  for  ^^^p^^^ 

a  period  of  at  least  three  years  from  the  date  of  the  resolution  con-  to -j^t^m^ 
firming  the  winding-up,  for  the  same  remuneration  resply  as  tliey  ^^^  t^^^^^^r, 
now  receive  and  from  such  last-mentioned  date  to  be  pd  by  the  &c. 
C     assist  in  consolidating  the  transfer,  collecting  the  asse;^,  and 
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Form  45. 


Staff  to  be 
taken  over. 


Indemnity  of 
directors, 
trustees,  and 
other  officers. 


Liability  of 
transferor 
company 
limited  to  its 
property, 
and  of  its 
members  to 
their  liability 
on  their 
shares. 
Completion 
after  sanction 
of  Court. 
Charores  on 
assets  of 
transferor 
company 
not  to  be 
prejudiced. 
Winding-up. 
Modification 
of  the 

arrangement. 
Deed  poll 
covenanting 
with  pulicy 
holders,  &c. 
to  observe  this 
agreement. 
Agreement  to 
be  conditional 
on  resolutions 
passed  and 
adoption  by 
liquidators 
and  sanction 
of  Court. 


luaiiitaiuiiiji;-  aiul  devolopiii^'  the   busiuoss  eounectioiis  ol'  tlio    15.   in 
relation  to  the  policies  and  annuities  to  be  transferred  pursuant  hto. 

12.  The  C.  shall  take  over  the  staff  of  the  B.,  and  indomnifv  the  B. 
against  all  claims  for  salary  or  otherwise  by  the  luombers  of  that  staff 
as  from  the  31st  December,  19 — ,  and  shall  recoup  to  the  B.  all 
payments  made  by  the  B.  in  respect  thof,  and  of  all  projjcr  ofhce  and 
other  expenses  incident  to  ilio  carrying  on  of  the  business  as  from  the 
sd  31st  December,  19—. 

13.  The  C.  shall  indemnity  the  directors,  trustees,  auditors  and 
other  officers  of  the  B.,  and  each  and  every  of  them,  and  their  and 
each  and  every  of  their  executors  and  administrators,  against  all  such 
liabilities  as  the  B.  is  now  liable  to  indemnify  them  against  under 

clause of  the  deed  of  settlement  of  the of  ,  18 — .  of 

the  B. 

14.  The  liability  of  the  (J.  under  this  agreomt  is  limtd  to  its  ppty 
and  funds  for  the  time  being,  and  accordingly  the  individual  liability 
of  each   ])ro))rictor  is   limt<l   to  the  amount   unpaid  on   his  shares. 

1,3.  The  arrangement  embodied  herein  is  to  be  carried  into  effect 
forthwith  after  the  same  shall  have  been  sanctioned  by  the  (.'ourt  as 
hnftr  provided. 

1().  Nothing  in  this  scheme  contained  shall  prejudice  any  existing 
security,  lien  or  charge  upon  the  a>>sets  of  the  B.  or  any  pt  thof. 

17.  The  winding-up  of  the  B.  shall  be  completed,  and  the  dissolu- 
tion thof  shall  be  effected  with  all  convenient  speed. 

18.  The  liqrs  of  the  B.  may  assent  to  any  modifications  in  the 
arrangement  embodi(Kl  herein  on  conditions  which  the  Court  mav 
think  fit  to  approve  or  impose,  and  which  the  C.  shall  consent  to. 

Ii».  When  and  so  soon  as  this  agreomt  has  been  sanctioned  by  the 
Court  as  hnftr  provided,  the  C.  shall  execute  a  deed  poll  covenanting 
with  the  holders  of  the  assurance  contract  and  annuity  contracts  to  be 
taken  over  as  afsd  to  observe  the  provision-^  in  their  favour  re-^plv 
herein  contained. 

20.  This  agreemt  is  conditional  on  all  sueli  resolutions  of  the  B.  as 
may  be  necessary  being  passed  and  on  its  being  adopted  by  the  li(|rs 
of  the  B.  with  due  authority,  and  on  its  being  sanctioned  by  the 
Chancery   Division  of  the  High  Court  of  Justice. 

In  witness,  &c. 


lu  the  above  case  the  sale  is  out-and-out,  but  more  conunonly  nowadays  an 
assurance  business  is  transferi-cd  on  the  footing  that  the  company  which  takes  it 
over  shall  place  the  assets  of  the  business  in  a  separate  fund  to  be  worked  for  the 
benefit  of  the  policyholders  in  the  transferring  company,  and  to  be  the  primary 
fund  for  answering  policies  and  claims,  the  transferring  company  guaranteeing 
its  suiBcienc}'^  and  taking  any  surplus.  Very  commonly  the  company  which  takes 
over  the  concern  is  given  the  riglit  to  a  iiercentage  of  the  income  of  the  fund 
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as  compensation  for  working  it.     TJie   following  is  an  outline  of  the  clauses       xOrm  45. 

which  have  in  several  cases  been  adopted,  the  transferring  company  being  re-    

ferred  to  as  the  A.  Company,  and  the  other  company  as  the  B.  Company. 


Clauses  upon  Transfer  of  Assurance  Business  for  Special     Form  46. 
Fund  in  Hands  of  the  Transferee  Company. 

1.  A  fund  for  the  protection  and  sole  benefit  of  the  A.  Coy's.poliey-  Separate 
holders  and  annuitants  and  others  is  to  be  established  by  the  B.  Coy,  ^^^^J'^ 
and  is  to  be  called  "  The  A.  Coy  Fund,"  and  such  fund  is  to  be  holders,  &c. 
vested  in  the  B.  Coy  as  trustee  for  the  purposes  hnftr  mentioned,  and  ferrin^'^com- 
is  to  consist  of —  pany. 

(a)  The  assets  to  be  transferred  as  afsd. 

(b)  All  proceeds  arising-  from  sales,  exehang-e^,  and  other  dealings 

with  the  A.  fund. 

(c)  All  assets  acquired  with  assets  of  the  B.  fund. 

(d)  All  income  arising-  from  assets  for  the  time  being  of  the  A. 

fund. 

( e)  All  ])i'cmiums  and  other  payments  received  in  respect  of  the 

A.   ])olicies  and  annuity  contracts  for  the  time  being  sub- 
sisting; and 
^^f  I  All  sums  received  in  respect  of  any  compromise,  arrangement, 
modification,  substitution,  or  other  dealing-  in  relation  to  the 
A.  policy  and  annuity  contracts. 

2.  The  A.  fund  is  to  be  kept  se})arate  from  the  general  assets  of  the  Trusts  of 
B.  Coy,  and  is  to  bo  reg-arded  a-;  a  trust  fund  applicable  for  the  benefit 

of  those  entitled  to  A.  policy  and  annuity  contracts  and  other  persons 
;to wards  whom  the  A.  Coy  is  under  liability,  and  accordingly  out  of 
the  A.  fund  tlie  B.  Coy  is  from  time  to  time  and  in  due  course  to 
pay,  satisfy,  and  discharge  all  claims  and  moneys  from  time  to  time 
payable  in  respect  of  the  A.  policies  and  annuity  contracts,  and  all 
sums  payable  in  respect  of  compromises,  surrenders,  or  otherwise  in 
relation  to  A.  policies  and  annuities,  and  all  sums  payable  to  the  B. 
Coy  by  wa}-  of  recoupment  as  hnftr  provided,  and  all  premiums  on 
re-insurance  policies  effected  in  relation  to  any  A.  policies  or  annuity 
contracts,  and  all  claims,  liabilities,  pensions,  and  all  sums  from  time 
to  time  payable  to  the  B.  Coy  or  other Avise  by  way  of  contribution  to 
management  expenses  or  otherwise  under  clause  5  hof,  and  all  other 
debts  and  liabilities  of  the  A.  Coy  existing  at  the  time  of  the  com- 
mencement of  this  Act,  and  all  other  sums  under  these  presents 
payable  out  of  the  sd  fund,  and,  subject  to  all  such  payments  as  afsd, 
the  A.  fund  is  to  be  held  for  the  benefit  of  the  participating  policy- 
holders of  the  A.  Coy. 
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Form  46. 

Transferei' 
company  to 
undertake 
liabilities  o' 
transferor 
compaiij. 

Manajfement 
expenses. 

Temporary 
advaiK.'es. 

Mauaffement 
and  (control 
of  fund. 

Quinquennial 
valuations. 

No  new- 
policies  or 
annuities  to 
be  >rranted 
witli  referenee 
to  the  fund. 

Participating 
holders  only 
entitled  to 
profits  of 
fund. 

Transfer  of 
staff. 

Fund  and 
transferee's 
property 
alone  liable. 
Act  of  Parlia- 
ment or 
sanction  of 
Court. 


.'J.  The  B.  Coy  i.s  to  be  liable  in  the  place  of  the  A.  Coy  upoji  and  in- 
respect  of  all  the  debts,  liabilities,  contracts  and  eng^agemontfi  of  the 
A.  Coy,  includino-  its  policies  and  annuity  contracts,  but  ujion  the 
footing  that  its  liability  is  primarily  to  be  out  of  the  A.  fund,  and  if 
this  shall  be  insufficient  or  exhausted,  then  out  of  its  own  fund  and 
property. 

4.  rOut  of  the  premiums  a  contribution  towards  managcincni 
expenses  to  bo  taken  by  the  B.  Coy.] 

5.  [B.  Coy  to  be  recouped  with  interest  temporary  advances.] 

<i.  [Provisions  for  the  management  and  control  of  tlio  A.  fund  by 
the  directors  of  the  B.  Coy.] 

7.  [Quinquennial  valuations  and  distribution  of  suq)his  moneys  to- 
participating  policyholdor.s.] 

8.  [No  new  policy  or  annuity  contract  to  be  granted  with  reference 
to  the  A.  fund  except  upon  a  surrender  and  in  substitution,  &c.] 

9.  [Participating  policyholders  of  the  A.  Co}'  only  entitled  to 
participate  in  profits  of  the  fund.] 

10.  [Provision  for  the  transfer  of  staff.] 

11.  [Provision  that  fund  and  property  of  B.  Coy  are  alone  to  be 
liable  if  needs  be.] 

12.  [Provision  for  obtaining  Act  of  Parliament  to  effectuate  the 
transfer  or  otherwise  for  obtaining  the  sanction  of  the  Court.] 


Form  47.     Agreement  /w  Sale  of  P.\tents.     Consideration 
~~  Founders'  Shares. 


Cv.sii  and 


Parties. 

Agreement 
to  sell. 


AN  AGEEEMT,  &c.:  parties,  vendor.  1;  coy,  2. 

1.  The  vendor  shall  sell,  and  the  coy  shall  purchase,  first,  the 
patents  specified  in  the  schedule  hto,  and  the  full  and  exclusive  benefit 
thof ;  and  secondly,  the  benefit  of  all  improvements  on  the  inventions 
referred  to  in  the  sd  patents  resply,  and  of  all  further  inventions  in 

connection  witli  the  manufacture  of ,  which  have  been  already  or 

may  hereafter  be  made  by  the  vendor,  and  all  British  patents  which 
maj"  be  obtained  by  or  on  behalf  of  the  vendor  for  any  such  improve- 
ments or  further  inventions,  and  the  full  and  exclusive  benefit  thof. 


Having  regard  to  the  Patents,  Designs  and  Trade  Marks  Act,  1883  (46  &; 
47  Vict.  c.  57),  as  amended  by  the  Patents  and  Designs  Act,  1907  (7  Ed.  7, 
c.  28),  there  is  no  need  to  provide  that  the  purchaser  shall  be  entitled  to  apply 
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for  extensions,  or  to  sue  for  infringement,  or  to  disclaim,  inasmuch  as  the  xYct      Form  47. 

and  the  patent  together  confer  the  requisite  powers  on  the  owner  of  the  patent 

for  the  time  being. 

Sometimes  the  sale  includes  foreign  as  well  as  British  patents,  thus — 

"The  vendor  shall  sell  and  the  company  shall  purchase:  — 

"  (1)   The  benefit  of  the  patent  of  his  Majesty,  dated  &c.,   numbered 

,  and  granted   to  the  vendor  in   respect  of  an   invention   in 

relation  to  electric  cables  (hereinafter  called  the  present  inven- 
tion) ; 

"  (2)  The  benefit  of  any  foreign  patents  which  have  already  been  ob- 
tained by  or  on  behalf  of  the  vendor  in  respect  of  the  present 
invention,  and  the  benefit  of  all  pending  negotiations  for  the 
acquisition  of  foreign  patents ; 

"  (3)  The  benefit  of  all  future  inventions  which  shall  be  made  by  the 
vendor  in  connection  with  the  manufacture  or  working  of  electric 
cables ; 

''■  (4)  The  exclusive  right,  so  far  as  the  vendor  can  confer  the  same,  to 
apply  for  and  obtain  foreign  patents  for  the  present  invention, 
and  any  such  future  inventions  as  aforesaid,  and  the  benefit  of 
all  patents  so  obtained; 

"  (5)  The  benefit  of  all  extensions  and  prolongations  of  the  terms  and 
privileges  granted  by  any  such  patents  as  aforesaid.'' 

The  following  is  more  limited:  — 

(a)  The  patents  for  the  United  Kingdom,  France,  Germany,  Austria, 

Italy,  and  Spain  specified  in  the  schedule  hereto,  which  patents 
have  been  granted  in  respect  of  the  inventions  referred  to  in  the 
same  schedule: 

(b)  The  exclusive  right,  so  far  as  regards  tiie  countries  aforesaid,  and 

so  far  as  the  vendor  can  confer  the  same,  to  all  improvements 
on  the  said  inventions  made  or  to  be  made  by  the  vendor,  and  to 
apply  in  those  countries  respectively,  either  in  the  name  of  the 
vendor  or  otherwise,  for  patents  for  such  improvements,  and  the 
full  and  exclusive  benefit  of  all  patents  so  obtained. 

An  agreement  to  sell  future  inventions  is  not  open  to  objection.  Printing, 
^c.  Co.  V.  Sampson,  19  Eq.  462;  Maxim  Xordenfclt  v.  Norden/elt,  (1894)' 
A.  C.  535;  Wallace  and  Williamson,  Pat.  p.  330. 

As  to  what  are  "  improvements  "  under  a  covenant  to  communicate  improve- 
ments, see  HopkinH  v.  Llnotijpe,  Ltd.,  101  L.  T.  838. 

As  to  joint  and  several  covenants  on  an  assignment  by  two  or  more  patentees, 
see  National  Societ>,  for  Distribution,  S;c.  v.  Gibh.,  (1900)  2  Ch.  280;  Wallace 
and  Williamson,  Pat.  p.  452. 

A  licensee  of  a  patent  cannot  rid  himself  of  liability  to  royalties  by  transfer 
to  a  limited  company.     Cumminris  v.  Stewart.  (1900)  1  Ir.  R.  236. 

2.  As  the  conson  for  the  sale,  the  coy  shall  pay  to  the  vendor  the  gonsidera- 
sum  of  3,000Z.  cash,  and  shall  issue  to  him  or  his  nominees  the  whole 

of  the  100  founders'  shares  of  ll.  each  in  the  capital  of  the  coy,  and 
such  shares  shall  be  deemed  for  all  purposes  fully  pd  up. 

3.  The  vendor  shall  from  time  to  time,  with  all  convenient  speed,  I^^^^enM 
communicate  to  the  coy  or  its  assig-ns  all  such  improvements  and 
further  inventions,  and  shall  give  them  full  information  as  to  the 

exact  mode  of  working  and  using  the  same,  and  shall  from  time  to 


•^^0  AGKEKMENTS.  [ChAP.   V. 

Form  47.  fiux!  at  tiio  ie(^iii'st  anil  o.xpt'uso  of  the  coy  cxocuii!  aii<l  do  all  sncJi 
(locuiuoal.s  and  thinp;-s  as  may  ho  ro({uisite  for  the  piii|t()so  of  I'liahliii}^ 
the  coy  to  ohtaia  Biitisli  ])atenl.s  for  sucli  inij)rovoiiiont.s  and  fiiithcr 
inventions,  and  .shall  from  time  to  time  and  at  all  times  during-  the 

term  of years  to  ]>v  computed  from,  ikc,  and  w  ithctut  making-  any 

charge  therefor,  give  all  siidi  advice,  explanation,  and  instruction  to 
the  directors  and  other  (officers  and  woikmen  of  the  coy  as  mav  1)0 
necessary  to  enable  them  etfectually  to  o.xercise  and  work  such  im- 
provements and  further  inventions  resply.  and  shall  for  such  puii)oscs 
at  the  expense  of  the  coy  ])ropaie  and  furnish  to  the  coy  all  necessary 
plans,  drawings,  and  models. 

Tliis  clause  rc(|uires  some  slij^lit  iiiodiHcatioii  wlion  forcifjrn  j)atonts  arc  sold. 

Completion.  ^-    ■^^'^'  piircha.se  shall  be  completed  on  the day  of ,  at,  &c., 

Avhen  the  sd  sun)  of  y.UUO/.  easli  shall  be  [hI  to  the  vendor,  and  the  sd 
founders'  shares  shall  be  allotted  a^^  afsd.  And  thcreui)on.  and  frtnn 
time  to  time,  and  at  any  time  afterwards,  the  vendor  shall  at  the 
expense  of  the  coy  execute  and  do  all  such  assurances  and  things  as 
may  rea.sonably  be  re(|uir<\l  by  the  coy  for  carrying  the  sale  into  effect 
and  giving  to  the  coy  tIic  full  beneKt  of  the  agreemt. 

5.   Unle.ss  before  liic  day  of  -        next  at  least shares  in 

the  coy'.s  ca|)ital  shall  have  been  taken  up  by  responsible  persons, 
either  of  the  i)ariies  hxu  may  by  notice  in  writing  to  the  other  rescind 
this  agreemt.  and  such  rescission  shall  not  give  rise  to  any  claim  for 
exjjenses  or  otherwise. 

Ix   W  1  TMvSS,  ttc. 

[Add  schedule  contnining  parficular.s  of  pntenfs.l 

Oil  a  sale  by  the  patentee  <jf  a  i)atentcd  article  a  condition  can  be  imposed, 
e.f/.,  that  the  article  shall  not  be  sold  under  a  specified  price,  and  a  pureha.ser 
will  not  be  able  to  use  the  article  in  contravention  of  this  condition.  TSadische 
Anilin  und  Soda  Fabrik  v.  Inter,  (1906)  1  Ch.  605;  yationnl  Phonograph  v. 
Mend:,  (1911)  A.  C.  336  (P.  C).     And  see  infra,  p.  424. 

Sometimes  the  company  is  only  f^iven  an  option,  to  be  exercised  within  a 
limited  time  after  communication,  to  acquire  patents  in  respect  of  improve- 
ments and  further  inventions,  so  that  if  the  comj)any  doe-i  not  elect  to  proceed 
the  vendor  may  himself  proceed;  and  the  same  plan  is  sometimes  adopted  as 
regards  foreii^n  i)atents.  Occasionally  special  provision  is  made  for  obtaining 
foreign  patents  and  realizing  the  same  by  sale,  or  otherwise,  and  dividing  the 
proceeds,  whether  consisting  of  cash,  shares,  or  otherwise,  between  the  vendor 
and  the  company,  or  for  issuing  to  the  vendor  paid-up  shares  in  the  company 
equivalent  to  a  certain  proportion  of  such  proceeds. 

Sometimes  companies  are  brought  out  with  an  exclusive  licence  or  concession 
(acquired  for  a  lump  sum  in  cash,  shares,  or  otherwise)  to  use  patented  inven- 
tions for  all  or  specified  purposes  within  a  limited  district.  But  there  was 
great  difficulty  in  framing  these  concessions  satisfactorily;  for  a  patented 
article  duly  made  and  sold  carried  with  it  prhtifi  iucir  a  licence  to  use  the  same 
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witMn   the  limits   of  the   patent    {Belts   v.    Wllmof,   L.    R.    6   Ch.    239);    and      Form  47. 

accordingly  any  person  who  could  duly  acquire  the  patented  article  outside  the 

district  could  sell  and  use  it  within  the  district.  The  difficulty  was  met,  but  by 
no  means  effectually,  by  the  insertion  of  covenants  by  the  grantor  and  grantee 
not  to  sell  for  use  outside  their  respective  districts. 

However,  it  seems  probable  that  for  the  future,  instead  of  such  a  concession, 
it  will  be  found  advisable  to  purchase  and  obtain  an  assignment  of  the  patent 
for  the  particular  district,  under  sect.  36  of  the  Act  of  1883,  above  referred  to. 
That  section  provides  that  "  A  patentee  {i.e.,  the  owner  for  the  time  being)  may 
assign  his  patent  for  any  place  in  or  part  of  the  United  Kingdom  or  Isle  of 
Man,  as  effectually  as  if  the  patent  were  originally  granted  to  extend  to  that 
place  or  part  only."  This  provision  appears  admirably  calculated  to  facilitate 
the  concession  system,  and  it  would  seem  that  where  a  patent  for  a  district  has 
been  sold  it  will  not  be  lawful  to  sell  or  use  in  that  district  a  patented  article 
made  elsewhere.  Von  Hcydm  v.  yenstadf,  14  C.  Div.  230;  Neilson  v.  Bett.i, 
L.  R.  5  H.  L.  1;  Adair  v.  Young,  12  C.  Div.  13;  Soeiefe  des  Maiuifactures  de 
Glace  V.  Tilghman's  Co.,  25  C.  Div.  1;  NoheVfi  E.rplosires  Co.  v.  Jones,  8  App. 
Cas.  5;  United  Telephone  Co.  v.  S'/wrpIes.  29  C.  D.  164:  Wallace  and  William- 
son, Pat.  pp.  328,  329. 

Where  a  licence  only  is  to  be  granted,  the  licensee  should  be  empowered  to 
sue  for  infringements,  if  so  intended.  Henp  v.  Hartley,  42  C.  Div.  461; 
Guyot  V.  Thomson,  (1894)  3  Ch.  388;  London  Printing  Alliance  v.  Cox, 
(1891)  3  Ch.  291.  Having  regard  to  these  cases  and  to  Limmcr  Asphnlte  Co. 
v.  Commissioners  of  Inland  Revenue,  L.  R.  7  Ex.  211  (but  see  National  Tele- 
phone Co.  V.  hiland  Revenue  Commissioners,  (1899)  1  Q.  B.  2-50),  it  would 
seem  that  a  premium  payable  for  the  grant  of  a  licence  is  not  liable  to 
ad  valorem  duty  as  consideration  for  a  sale.  A  licence  granted  for  value  cannot 
prima  facie  be  revoked  by  the  grantor  for  brcacii  i)y  the  grantee  of  the  con- 
tract.     Guyot  V.  Thomson,  supra. 

Where  a  royalty  is  made  payable,  tlic  question  sometimes  arises  whether  a 
company  is  impliedly  bound  not  to  wind  up  during  the  currency  of  the  patent. 
It  is  very  difficult  to  imply  such  a  covenant.  Ellis  v.  Dadson,  60  L.  J.  Ch. 
353;  7  T.  L.  R.  318;  Ilirsch  v.  Burne  (|-  Co.,  77  L.  T.  377  (H.  L.);  Brown  ^ 
Co.  V.  Broun,  36  L.  T.  272;  Railway  and  Electric  Co.,  30  C.  D.  597;  Hamlyn 
v.  Wood,  (1891)  2  Q.  B.  488;  Turner  v.  Goldsmith,  (1891)  1  Q.  B.  544.  See, 
however,  Ogden  v.  Nelson,  (1905)  A.  C.  109. 

By  proper  provisions,  specified  obligations  can  be  attached  to  run  with  the 
patent  so  as  to  bind  the  owners  for  the  time  being.  Werdermann  v.  Societe 
Generate,  19  C.  Div.  246;  explained  Bagot  Pneumatic  Tyre  Co.  v.  Clipper 
Co.,    (1902)    1   Ch.   146. 

Sect.  87  of  the  Patents,  Designs  and  Trade  Marks  Act,  1883,  provides  that 
where  a  person  becomes  entitled  by  assignment  and  transmission  or  other 
operation  of  law  to  a  patent,  the  controller  shall,  on  request  and  on  proof  of 
title  to  his  satisfaction,  cause  the  name  of  such  person  to  be  entered  as  the  pro- 
prietor of  the  patent  ...  in  the  register  of  patents  ...  the  person  for  the 
time  being  in  tlie  register  of  patents  ...  as  proprietor  of  a  patent  .  .  .  shall, 
subject  to  the  provisions  of  this  Act,  and  subject  to  any  rights  appearing  from 
such  register  to  be  vested  in  any  other  person,  have  power  absolutely  to  assign, 
grant  licences  as  to  or  otherwise  deal  with  the  same,  and  to  give  effectual 
receipts  for  any  consideration  for  such  assignment,  licence  or  dealing,  provided 
that  any  equities  in  respect  of  such  patent,  design,  or  trade  mark  may  be 
enforced  in  like  manner  as  if  in  respect  of  any  other  person  or  property. 

But  if  the  registered  proprietor  creates  an  equitable  interest  in  favour  of  A., 
and  subsequently  in  favour  of  B.  with  notice  of  A.'s  equity,  B.  will  not  be 
allowed  priority  over  A.     Izion  Tyre  Co.  v.  Spillsbury,  (1898)  2  Ch.  484. 
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AN  AGREEMT  made  the  day  of  ,  between  The 

Syndicate,  Limtd  (hnltr  called  ""  the  Syndicate  "),  of  the  one  pt,  and 
The  Coy,  Linitd  (linftr  called    'the  Coy"),  of  the  other  part: 

to  companj  to   WhEREBY  IT  IS  AGREED  aS  follows:  — 

manufacture 

goods  for 

licensor. 


Form  48. 

Agreement  to 
grant  licence 


1, 


Exclusive 
licence  to 
company. 


Only  transfer 
able  with 
<  on  sent. 


Company  to 


cate  with 
machines 


The  Syndicate  shall  grant  to  the  coy  an  exclusive  licence — 

(1)  To  manufacture  in  the  United  Kingdom  for  use  in  the 
Inited  Kingdom  electrical  machines,  and  to  sell  and  let 
on  hire  .such  machines  for  use  in  the  United  Kingdom, 
and  the  machines  manufactured  under  such  licence  are 
huftr  referred  to  as  "the  licensed  machines." 

(2)  For  the  purposes  afsd  but  no  further  to  exercise  the  rights 
vested  in  the  syndicate  or  its  trees  under  the  patents 
specified  in  the  schedule  hto. 

2.  The  sd  exclusive  licence  is  not  to  be  transferred  -without  the  con- 
sent of  the  syndicate  under  its  common  seal,  and  if  at  any  J;ime  the 
coy  shall  cease  to  carry  on  its  business  the  sd  licence  shall  determine. 

o.  The  deed  granting  the  sd  licence  is  to  confer  on  the  syndicate 
cate'with"  "  ^'^®  right  from  time  to  time  during  the  continuance  of  such  licence  to 
order  and  obtain  from  the  coy  electrical  machines  of  any  kind  from 
time  to  time  manufactured  by  the  coy,  ^vhether  under  the  sd  licence 
or  under  any  other  licence  or  otherwise,  but  upon  the  footing  that 
the  goods  so  ordered  shall  only  be  for  use  by  the  syndicate  for  the 
purposes  of  its  own  mauufacturing  business. 

4.  Every  order  under  the  last  preceding  clause  shall  be  in  writing 
and  shall  state  specifically — 

(a)  The  number  and  character  of  the  machines  and  apparatus 
ordered. 

(b)  The  time  when  the}-  are  required  to  be  delivered. 

(c)  Whether  the  syndicate  desires  to  purchase  or  hire  the  same. 

(d)  "Whether  the  same  are  to  be  used  in  the  business  of  the  syndi- 
cate in  the  United  Kingdom  or  abroad,  and  in  the  latter 
case  in  what  country. 

5.  With  all  reasonable  despatch  after  any  such  order  the  coy  shall 
comply  with  the  same,  and  shall  deliver  the  goods  ordered  to  the 
syndicate  at  the  works  of  the  coy  in  London  when  such  goods  are 
ready  for  delivery. 

6.  Where  goods  are  ordered  as  a£sd  the  price  is  to  be  a  sum  equal 
to  the  shop-cost  thof,  with  an  addition  thereto  of  not  more  than  one- 
half  the  difference  between  such  shop-cost  and  the  price  charged  by 
the  coy  for  similar  goods  to  its  most  favoured  customer  (other  than 
the  syndicate)  in  the  United  Kingdom. 

7.  Whenever  the  coy  acquires  a  new  kind  of  machine  or  a  material 
part    thereof,    or    any    invention    in    relation    to    cigarette -making 


Regulation 
as  to  orders 


Supply. 


Price 


New  kinds  of 
machines. 
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duachinery,  the  coy  shall  forthwith  giv*^  to  the  syndicate  full  infor-      Form  48. 
aiatioii  as  to  the  same. 

8.   Should  auy  of  the  patents  specified  in  the  schedule  hto  be  Infringement 
infringed,  the  coy  shall  be  at  liberty  to  take  proceedings  in  the  name  "*  Patents, 
of  the  syndicate  for  restraining  the  qontinuance  of  such  infringements 
and  for  obtaining  damages  in  respect  of  the  infringements  committed, 
and  the  coy  shall  have  full  conduct  of  such  proceedings,  and  may  at 
its  discretion  prosecute,  compound,  discontinue,  abandon,  or  deal  with 
the  same,  and  shall  be  entld  to  all  damages  obtained  in  respect  thof, 
and  shall  also  be  entld  in  the  name  of  the  syndicate  to  take  all  such 
proceedings  as  may  seem  expedient  to  the  coy,  with  a  view  to  eu- 
forcino-  any  undertaking  or  injunction  that  may  be  obtained  in  the 
course  of  such  proceedings,  and  for  obtaining  the  committal  of  any 
persons  for  contempt  in  respect  of  any  breach  of  any  such  under- 
taking or  injunction.     Nevertheless  the  coy  shall  at  all  times  keep 
the  syndicate  indemnified  against  all  expenses  and  outgoings  occa- 
sioned by  any  such  proceedings,  and  on  the  other  hand  the  syndicate 
shall  execute  and  do  all  such  things  as  the  coy  may  reasonably 
require  for  facilitating  such  proceedings. 

9.  Proper  accounts  for  the  purposes  hof  shall  be  kept  by  the  coy,  Accounts. 
showing  the  lowest  prices  from  time  to  time  charged  by  it,  and  the 
syndicate  shall  have  the  option  from  time  to  time  of  testing  the 
accuracy  of  .such  accounts  by  employing  an  independent  auditor 
or  auditors  to  examine  the  books  of  the  coy,  or  by  calling  for  a 
statutory  declaration  by  the  secretary  of  the  coy  verifying  the  prices 
set  forth  in  such  account,  and  in  the  former  case  the  coy  shall  give 
such  auditor  or  auditors  all  reasonable  facilities  for  making  such 
examination,  and  in  the  latter  case  shall  procure  its  secretary  to 
make  such  declaration. 

10.  The  conson  for  the  sd  licence  to  bo  granted  pursuant  to  cl.  1  Considera- 
hof  is  to  be  a  sum  of  £ ,  which  sum  is  to  be  satisfied  by  the  allot- 
ment to  the  syndicate  of fully  paid  up  shares  of  U.  each  in  the 

capital  of  the  cov,  which  shares  arc  to  be  numbered  to  - — 

inclusive. 

11.  The  syndicate  is,  during  the  continuance  of  the  licence  afsd,  to  g^^^^'^^J^^*" 
keep  the  patents  specified  in  the  schedule  hto  on  foot,  and  is  to  pay  ^^  foot. 

ail  fees  and  sums  requisite  for  such  purposes,  and  is  at  its  own 
expense  to  apply  for  and  obtain  all  possible  prolongations  and 
extensions  thof. 

12.  The  licence  afsd  is  to  continue  during  all  the  residue  imexpired  Duration, 
of  the  terms  of  years  granted  or  conferred  by  the  patents  specified 

in  the  schedule  hto,  and  during  all  prolongations  and  extensions  of 
the  .same  terms. 

13.  The  sd  licence  shall  be  by  deed,  and  it  shall  be  completed  on  Completion. 
the day  of ,  at  the  offices  of  Messrs. ,  of ,  when  the 

same  shall  be  executed  and  delivered  to  the  coy,  and  at  the  same  time 
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Form  48.     the  coy  sliall  execute  a  counterpart  thof  and  deliver  the  same  to  the 
Byndicate  and  allot  the  sd  shares. 
In  witness,  &c. 

Schedule. 
[Particulars  of  Patents.^ 


Form  49. 


Parties. 


Agreement 
for  sale. 


Inspection. 


Title. 


Considera- 
tion. 


Completion. 


Transmission 
of  certificates 
and  deben- 
tures. 


Agreement  for  S.\le  to  Company  of  Foreign  Mines. 

AN  AGREEMT  made  the day  of ,  between  A.,  of , 

in  the  State  of  (hnftr  called  the  vendor),  by  B.,  his  attorney^ 

of  the  one  pt,  and  the Coy,  Linitd  ( liiiftr  called  the  coy),  of  the 

other  pt:  Whereby  it  is  .\oreeu  as  follows: 

1.  The  vendor  shall  sell,  and  the  coy  shall  puidiaso.  the  mines, 
mining-  rights,  mills,  stamps,  orehouses,  plant,  machinery  plant, 
stock,  ore,  and  other  ppty  and  rights  specified  in  the  first  schedule 
hto,  and  hnftr  called  the  scheduled  premises. 

[2.  The  coy  shall,  with  all  rouHonable  despatch,  direct  W.,  or  some 
other  competent  j)crs(ju,  to  inspett  and  report  upon  the  value  of  the 
scheduled  pi-emises.  and  unless  the  report  of  such  person  shall  be 
deemed  satisfactory  by  the  coy,  the  coy  shall  be  at  liberty,  by  notice  in 
writing  to  the  sd  B.,  to  rescind  this  agroomt.  prnvidod  such  notice  be 
given  before  the day  of . 

3.  The  vendor  shall  make  out  to  tlie  satisfaction  of  the  coy  a  good 
title  to  the  scheduled  i)rcuiises,  according  to  the  laws  in  force  in  the 
sd  State,  free  from  all  incumbrances,  except  any  royalties  imposed  by 
the  Mining  Code  of  the  sd  State. 

4.  The  conson  for  the  sd  sale  shall  be  lOO.OOO/..  whereof  20,000Z. 
shall  be  pd  in  cash,  and  the  balance  shall  be  satisfied  l)y  tlie  issue  to 
the  vendor  or  his  nominees  of  debentures  for  securing  30,000Z.,  and 

5,000  10/.  shares  of  the  coy,  to  be  numbered to inclusive, 

and  to  be  considered  for  all  purposes  as  fully  pd  up. 

5.  The  sale  shall  be  completed  at  L..  in  the  sd  State,  on  the  

day   of  ,   when  the   vendor  shall   duly   transfer  the  scheduled 

premises  to  the  coy  or  its  nominees,  and  the  certificates  of  title  to 
the  sd  5,000  shares,  and  the  sd  debentures,  shall  be  handed  over  to 
the  vendor. 

6.  The  coy  shall,  before  the  time  for  completion,  execute  the  sd 
certificatos  and  debentures,  and  transmit  the  same  to  L.,  there  to  be 
ready  for  issue  at  the  time  for  complftion.     Each  of  the  sd  certificates 

shall  comprise shai-es.  and  the  sd  debentures  shall  be  in  the  form 

set  forth  in  the  second  schedule  hto. 
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7.  The  coy  shall  also  appoint  some  person  in  L.  to  be  its  attorney     Form  49. 

or  agent,  with  full  powers  in  relation  to  the  completion  of  the  sale,  T 

and  shall  notify  such  appointment  to  the  vendor  not  less  than '-     ^^*" 

days   before   the  time   for  completion.      The  coy  shall  cause  such 

attorney  or  agent  to  transmit  to  it  teleg-raphic  information  of  the 
completion  of  the  sd  transfer. 

8.  Not  less  than days  before  the  time  for  completion  the  coy  Deposit. 

shall  pay  the  sd  sum  of  20,000L  cash  to  J.  &  D.  upon  trust  to  place 

the  same  on  deposit  in  their  joint  names  at  the Bank,  in  the  City 

of  London,  and  to  keep  the  same  there  deposited  until  they  shall  be 
satisfied  that  the  scheduled  premises  have  been  duly  transferred  in 
accordance   with  clause  5  hof,  and  thereupon  to  withdraw  the  sd 

deposit  and  any  interest,  and  pay  the  same  to -,  the  vendor's  agent 

in  London,  or  as  he  shall  direct.  If  this  agreemt  shall  be  rescinded 
under  clauses  2  or  11  hof,  the  sd  deposit  and  interest  shall  be  forth- 
vnth  withdrawn  and  pd  over  to  the  coy. 

9.  Possession  of  the  scheduled  premises  shall  be  given  to  the  coy  at  Possession, 
the  time  for  completion,  and  the  vendor  shall  in  the  meantime  keep 

the  same  in  good  repair  and  condition,  and  shall  work  the  mines  and 
mills  in  as  full  and  effectual  manner  as  the  same  have  hitherto  been 

worked.    As  from  the day  of the  vendor  shall  be  deemed  to 

have  been  carrying  on  the  said  mines  and  mills  for  the  benefit  of  the 
coy;  and  ho  shall  account  to  the  coy  for  all  moneys  and  other  benefits 
received,  and  shall  be  indeumified  by  tlie  coy  against  all  expenses 
whilst  so  caiTy ing  on  the  same . 

10.  The  vendor  shall  pay  all  the  costs  of  and  incidental  to  the  pre-  Vendor  to  pwj 
paration  and  execution  of  this  agreemt,  and  of  the  memdum  and  arts  preliminary 
of  asson  of  the  coy,  and  of  the  registration  thof,  and  of  all  stamps,  ^^P*^*^' 
fees,  and  legal  expenses  incident  to  the  formation  of  the  coy,  and 
g-eneially  of  all  preliminary  expenses  whatever  incurred  in  relation 

io  the  coy  up  to  the  incorporation  thof;  and  if  the  result  of  the 
inspection  to  bo  made  pursuant  to  clause  2  hof  shall  be  unsatisfactory 
to  the  coy,  or  if  the  vendor  shall  fail  to  show  a  good  title  to  the  sd 
premises,  the  vendor  shall  also  pay  the  costs,  charges,  and  expenses 
incurred  by  the  coy  in  relation  to  such  inspection,  but  so  that  such 
last-mentioned  costs,  charges,  and  expeu'^es  shall  not  exceed  £ . 

11.  [Form   31,   clause  14.]  Rescission. 

12.  For  the  purposes  of  this  agreemt  any  notice  may  be  given  to  Notices. 
the  vendor  by  leaving  the  same  for  him  at  the Bank  in  L.,  or  (at 

the  option  of  the  coy)  by  leaving  the  same  at  No.  — , Street,  in 

the  City  of  London:  and  any  notice  so  left  shall  be  deemed  to  have 
reached  the  vendor  at  the  expiration  of  forty -eight  hours  after  it  is  so 
left. 

In  witness,  &c. 

[Add  schedules — (1)  containing  partic-ulars  of  mines,  dc,  and  (2) 
ior}n  of  debenture.'] 

p.  c  c 
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Form  60. 

Option  to  buy 
ojnce.ssion. 


Option, 


M'heu  to  1^' 

t'KOIvi.SI'd. 


<  V)usi dera- 
tion. 
^^)InpaIl^•. 


Conditions. 


C<ii&pletion. 


AN   AGREEMT  made  tlio  «lay  of ,  1895,  between  the 

Syndicate,  Limtd  (hnftr  called   '  the  Syndicate"),  of  tlie  one  pt, 

and  A.,  of ,  and  B.,  of (linlti-  called    'the  p urcha.se r.s  "),  of 

the  other  pt:  Whereby  it  is  agreed  a.s  follow.^:    - 

1.  Tilt;  purchaser,s  or  their  a-sHign-  >hall  have  the  option  of  pur- 
chiusino-  the  conecs.sion,  a  tran.slation  whereof  is  set  fortli  in  ihe 
scheduhi  hto,  and  al!  th!>  inler;->is  (jf  the  .<\  ndiiaie  therein. 

2.  The  sd  option  .shall  lie  e.xerci^caltle  ritiier  by  the  purchasons  or 
their  assigUiS,  by  notice  in  writing-  to  the  .>yndicate  at  any  time  within 
three  calendar  months  from  the  date  liof,  and  if  the  purchasers  or 
their  assigns  shall  exercise  the  sd  option  the  syndicate  shall  sell,  and 
the  purehaiiers  or  their  assigns  shall  i)ur(hase,  the  sd  prenii.ses  on  the 
tenns  hnftr  expressed;  and  if  the  sd  oi)tion  is  exercised  by  the 
assigns  of  the  purchasers,  then  and  in  such  ca.se  the  purchasers  shall 
not  be  in  any  way  liable  hereunder. 

.'?.   The  conson  for  the  .sd  sale  shall  be  the  sum  of  .50,000/. 

4.  Should  the  purchasers  or  their  assigns  exercise  the  .sd  option,  the 
syndicate  will,  if  recpiired  by  the  purchasers  or  their  jvssigns,  accept 
pd-up  shares  in  a  coy  (hnftr  called  'the  new  coy  "),  forming  20  p.c. 
of  its  capital,  and  not  by  less  than  .")0,000/.,  in  satisfaction  of  the  .sd 
sum  of  .30.000/.,  provided — 

(a)  That  the  new  coy  is  register(Ml   nmlor  the  Cos  Acts,  1862  to 

1890,  as  a  coy  limtd  by  shares. 

(b)  That  the  registered  capital  of  the  coy  does  not  exceed  2o0,000/. 

(c)  That  the  new  coy  has  a  working  capital  of  .50,000/. 

(d)  That  the  purchasei-s  shall  have  exercised  the  option  given  theni 

b}'  clause  1  of  this  agreemt,  and  shall  have  resold  the  con- 
cession to  the  new  coy,  or  in  the  alternative  that  the  new 
coy,  as  the  assigns  of  the  pnicha.scrs.  shall  have  exercisfvl 
the  sd  option. 

.5.  Until  the  time  for  completion  hnftr  nientd.  or  up  to  the  expira- 
tion of  the  sd  period  of  three  calendar  months,  in  case  the  sd  option 
shall  have  been  previously-  exercised,  the  syndicate  shall  comply  Avith 
all  the  terms  of  the  sd  concession,  and  keep  the  same  from  becoming 
forfeited  or  void. 

6.  If  the  purchasers  or  their  assigns  should  exorcise  the  sd  option. 
the  purchase  shall  be  completed  with  all  convenient  speed  thereafter, 

and  before  the dav  of  ,  189G,  when  po.ssession  of  the  land 

comprised  in  the  sd  concession  shall  be  given  to  the  purchasers  or 
their  assigns,  as  the  case  may  be,  and  the  syndicate  shall  execute  and 
do  all  assurances  and  things  for  vesting  the  sd  concession  and  all  its 
interests  therein  in  the  purchasers  or  their  assigns,  and  thereupon 
the  sd  conson  shall  be  pd  or  satisfied,  and  po.ssession  shall,  as  soon  as 
convoiiiently  may  be,  be  given  to  the  purchasers  or  their  assigns. 
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7.  Should  the  .sd  optiou  be  exercised,  the    purchasers    or    their     Form  50. 
assigns  shall,  before  the  time  hubefore  fixed  for  completion,  appoint  T^T"! — — ~ 
some  competent  agent  in  East  Africa,  or  send  out  such  ])erson  there,      ^ 

to  examine  and  report  on  the  title  of  the  sd  concession,  and  to  certify 
the  transfer  thereof;  and  a  telegram  from  such  agent,  stating  that  the 
title  is  satisfactory  anil  that  the  transfer  is  complete,  shall  be  sufficient 
evidence  of  the  facts. 

8.  The  conson  for  the  sd  option  shall  be  the  sum  of  -500/.  cash,  to  Payment, 
be  pd  by  the  purchasers  inunediately  on  the  execution  hof,  and  the 

sd  sum  shall  l>o  retained  by  the  syndicate  Avhether  the  sd  option  shall 
or  shall  not  be  exercised,  and  shall  not  in  any  case  be  treated  as  pd 
■on  account  of  the  sd  purchase  conson. 

y.   tSliould  the  sd  agent  not  report  as  to  the  title  to  the  sd  concession  Title. 

to  the  satisfaction  of  the  purchasers  or  their  assigns  before  the 

day  of ,  190 — ,  the  purchasers  or  their  assigns  may,  at  any  time 

thereafter  before  the  completion  of  the  sd  purchase,  by  notice  in 
writing  to  the  syndicate,  annul  the  sale;  and  if  the  sd  purchase  conson 
shall  not  be  pd  or  satisfied  at  the  time  and  in  the  manner  afsd,  then 
and  in  any  such  case  the  syndicate  may  at  any  time  afterwards,  by 
notice  in  writing  to  the  purchasers  or  the  new  coy,  as  the  case  may 
require,  annul  the  sale. 

10.  If  the  sale  is  annulled  under  clause  9  hof  by  the  purchasers  Repayment, 
or  their  assigns,  the  syndicate  shall  repay  to  the  purchasers  the  sd 

sum  of  oOOZ.;  but  if  such  annulment  is  made  by  the  syndicate, 
neither  party  shall  have  any  claim  against  the  other  for  expenses, 
damages,  or  otherwise. 

11.  A  notice  hereunder  may  be  served  on  eacli  of  the  purchasers  Notice. 
by  sending  the  same   through  the  post,  addressed  to  him  at  his 
address  above  mentd,  and  shall  be  deemed  to  be  served  at  the  expira- 
tion of  twenty-four  hours  after  the  same  is  posted  in  London. 

In  witness,  &c. 
The  Schedule  above  referred  to  ^copi/  irauslation  of  concession]. 


Agreement  for  Sale  oj  Ship  to  Single  Ship  Company.  Form  51. 

Parties:    A.,   B.,  and   C,   "the   vendors"    (1),   and     "the  com-  Parties. 
pany"  (2). 

1 .   The  vendors  shall  sell,  and  the  coy  shall  purchase,  the  steamship  Sale, 
specified  in  the  schedule  hto,  together  with  all  tlie  gear,  stores,  and 
other  effects,  and  the  benefit  of  all  contracts  and  engagements  therein 
mentd . 

cc2  :     '         .; 
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Form  51. 

Cuii.Hidfra- 
tiou. 


2.  The  consoii  for  the  sd  sale  .shall  bo  32,000/.,  which  Khali  ho 
satisfied  as  to  3,000Z.  by  crediting  as  paid  up  tlie  eight  shares  which 
by  the  coy's  menidm  of  asson,  the  subscribers  thereto  (including  the 
vendors)  have  agreed  to  take  up;  and  as  to  the  balance  (29,000/.) 
by  the  allotment  to  the  vendors,  in  the  proportion  specified  in  the 
second  schedule  hto,  of  the  remaining  fifty-six  shares  in  the  coy's 
capital:  such  shares  (o  be  deemed  for  all  purposes  fully  pd. 

Sometimes  the  vendors  and  their  friends  subscribe  the  memorandum  for  all 
the  shares. 


Completion.  3.   The  purchase  sliall  be  completed  on  the  day  of ,  and 

thereupon  the  vendors  shall  transfer  the  sd  steamship  and  jiremises 
to  the  coy,  free  from  incumbrances. 

No  duty  is  payable  on  the  sale,  transfer,  or  other  disposition  of  any  ship  or 
vessel,  or  interest  or  property  thoroiii.    See  Schedule  to  Stamp  Act,  1891 . 

4.  [See  Form  .31,  douse  16.] 
In  witness,  &c. 

[Schedules — (1)  glvlmi  •particuUnn  of  ship,  <&c.  ;  (2)  sliowitig  how 
shares  to  he  apportioned.'] 

Sometimes  the  agreoniont  for  sale  provides  for  tho  appointment  of  some  of 
the  vendors  as  managers  at  spe-ified  remuneration;  but  it  seems  better  not  to 
disolose  this  in  an  apreoment  which  must  be  filed.  As  to  sale  of  ship  at  instance 
of  share-owiior  whoro  niiijnrity  sell  to  a  company,  "^eo  Rr  Ilririmrrl,  (189.5'> 
P.  284. 


Form  52.         AN  AGREEMT  made  the day  of  — 

Satisfaction  of  of ,  the  vendor,  of  the  one  pt,  and  the 


part  of  price 
in  paid-up 
shares. 


1901,  between  A.  B., 
—  Coy,  Limtd  (hnftr 


called  "the  coy"),  of  the  other  pt,  supplemental  to  a  contract  (hnftr 

called  "  the  ppal  contract "),  dated  the  day  of  ,  and  made 

between  the  same  parties:  Whereby  it  is  agreed  as  follows:  — 

1.  The  sum  of  £ ,  pt  of  the  cash  portion  of  the  price  payable 

by  the  coy  under  clause  2  of  the  ppal  contract,  shall  be  satisfied  by 

the  allotment  to  the  vendor  of fully  pd-up  shares  in  the  coy  of 

£ each,  numbered  — —  to inclusive. 

2.  The  ppal  contract  shall  be  varied  accordingly. 

3.  This  agreemt  is  conditional  on  the  same  being  approved  by  the 
statutory  meeting  of  the  coy  now  about  to  be  held. 

As   WITNESS,   &c. 

When  it  becomes  necessary  to  vary  a  contract  referred  to  in  the  prospectus 
such  variation  requires  the  approval  of  the  statutory  meeting.  Sec  sect.  83  of 
the  Act  of  1908,  supra,  p.  324. 
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Agreement  as  to  Issue  of  Paid-up  Shares  to  Vendor's  Form  63. 

Nominees  . 

AN  AGREEMT  made  the day  of ,  1901,  between  A.  B.,  Issue  of  paid 

of (.hnftr  called  "the  vendor"),  of  the  first  pt,  and  the  vendi^r*'' 

Coy,  Limtd  (hnftr  called  "the  coy  "),  of  the  second  part,  and  C.  D.,  nominees. 

of ,  of  the  third  pt.     Whereas  by  an  ag-reemt  (hnftr  called  Parties. 

"the  preliminary  contract"),  dated  the day  of ,  19 — ,  and 

made  between  the  vendor,  of  the  one  pt,  and  the  coy,  of  the  other 
pt,  provision  was  made  for  the  sale  to  the  coy  of  certain  ppty,  and 
pt  of  the  conson  for  the  sd  sale  was  to  be  the  allotment  to  the  vendor 

or  his  nominees  of fiiHy  pd-up  shares  in  the  coy  of  11.  each, 

numbered to inclusive.    And  whereas  the  vendor  desires  to 

have  divers  of  the  sd  shares  allotted  to  the  sd  CD.  as  his  nominee, 
and  to  place  tlie  coy  in  a  position  to  file  a  contract  constituting-  the 
title  of  such  allottees  to  such  shares.  Now  therefore  it  is  agreed 
as  follows:  — 

1 .  The  coy  shall  as  and  when  the  time  for  the  allotment  of  the  sd  Allotment, 
shares  shall  arrive  [or  shall  forthwith]  allot  the  sd  — —  as    such 
nominee fully  pd-up  shares,  pt  of  the  sd •  shares. 

2.  The  sd  shares  sliall  be  numbered to  —  inclusive.  Numbers. 

In  witness,  &c. 

\\'liore  shares  are  to  l)e  allotted  to  the  vendor's  nominee,  it  appears  to  be 
desirable  to  make  and  tile  a  sujjplemental  eontract  as  above  constituting  the 
title  to  allotment  of  the  nominees;  for  sect.  88  of  the  Act  of  1908  requires 
that  in  the  ease  of  shares  allotted  in  whole  or  in  part  for  a  consideration  other 
than  cash  a  contract  in  writing  "  constituting  the  title  of  the  allottee  to  such 
allotment  "  shall  be  filed,  and  imposes  heavy  pecuniary  penalties  on  the  directors 
and  ofBcials  for  non-compliance.     See  supra,  pp.  64 — 66. 

It  is  open  to  argument  that  the  principal  contract  does  not  "  constitute 
the  title  of  the  nominee  to  such  allotment "  ;  his  title  appears  to  be  con- 
stituted by  the  contract  plus  the  nomination;  yet  the  section  says,  "con- 
stituting the  title  of  the  allottee  to  the  allotment,"  not  constituting  wholly 
or  in  part  the  title  of  the  allottee  to  the  allotment.  No  doubt,  where  the 
section  says  "  a  contract,"  that  would  cover  several  successive  contracts, 
as,  for  example,  where  the  sale  is  for  so  many  paid-up  shares  to  be 
allotted  to  the  vendor  or  his  nominees,  and  afterwards,  for  valuable  considera- 
tion, the  vendor  contracts  to  sell  some  of  these  shares,  and  to  nominate  the 
purchasers.  The  second  contract  would  be  a  contract  under  which  the  title  of 
the  allottee  to  the  allotment  was  constituted.  So,  too,  where  in  the  original 
contract  the  nominee  is  a  cestui  que  trust  of  the  vendor,  and  has  therefore  an 
equitable  right  to  the  allotment  under  the  contract,  that  would  be  sufficient  to 
constitute  his  title.  The  expression  "  a  contract  in  writing  "  does  not  import 
that  the  writing  must  be  signed  by  the  vendor  and  the  company  and  the  allottee, 
but  it  must  be  a  contract  constituting  the  title  of  the  allottee  to  sucli  allotment. 
Accordingly,  where  there  are  several  nominees,  it  is  a  common  practice  to  make 
a  supplemental  contract  between  the  parties  to  the  original  contract  and  some 
person  purporting  to  act  as  trustee  for  and  on  behalf  of  the  proposed  allottees, 
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Form  53.       ^"^  tlun  to  jirovidc  tliciciii  i'ur  iilli)tiiiciit  to  tlioin  aftordinfjly.      In  :iiiy  (•il^s(^  it 

seems   far   l)etter   to    pirclude   any   question  on   tiie   section    tlian    to    liavi-   tiie 

direetors  open  to  the  risk  of  jienalties  aeeruinp. 

Sometimes  an  allotment  i-<  made  to  a  nominee  without  filing  any  rontiait 
constituting  his  title  to  such  allotment,  and  the  question  arises  whether,  after 
allotment,  it  is  possihie  to  make  a  contract  "  eonstitutini;  "  the  title  of  the 
allottee  to  such  allotment.  It  is  difficult  to  see  liow  this  can  be  done.  No 
doubt  a  contract  j>urporting  to  confirm  or  ratify  the  ajjreemcnt  mifjht  be  made 
and  filed,  but  unless  the  allotment  was  in  .some  sense  irregular  or  voidable,  it 
seems  difficult  to  hold  that  such  a  contract "'  constitutes  "  the  title.  Tiio 
allottee  as  nominee  of  the  vendor  n>ay  have  a  perfectly  good  title  to  tiie  siiarea 
as  paid-up  shares,  but  penalties  may  nevertheless  be  running.  It  might,  how- 
ever, be  po.ssible  to  obtain  an  order  from  the  Court  extending  the  time  for 
filing  the  requisite  contract  (see  the  proviso  to  sub-sect.  (3)  of  sect.  88).  For 
this  purpo.se  it  would  only  be  nece^sary  to  show  that  through  inadvertence  no 
contract  constituting  the  title  of  the  allottee  had  been  made  or  filed,  and  the 
order  having  been  obtained,  tln>  question  would  arise  what  about  the  previous 
allotment;  that  would  not  be  invalidat(«d,  and  the  order  merely  e.\tend<  the  time 
for  filing,  and  does  not  extend  the  time  for  making  the  contract,  so  that  the 
ground  is  not  completely  cleared. 

Another  plan  is  to  proceed  under  sub-sect.  (2)  of  sect.  88  of  the  .Vr-t  to  file 
particulars  of  a  contract  which  was  not  reduced  to  writing,  but  this  has  to  be 
done  within  the  month.  Thus  the  making  of  a  contract  with  the  nominees  of  a 
trustee  for  them  at  the  [)ropcr  time,  that  i^  before  allotment,  is  the  only 
satisfactory  course. 


Form  54.     Agreemenj  /o  Insi  k  rAiD-ii'  Sii.\kks  in  S.itisi-actiox  of  Di;irr 

DUE    1)1/   Co\rPANY. 

AN  AGREEMT  iiiade  the day  of ,  between  tl»o  A.M.  B. 

Coy,  Limtd  (linltr  called  tlie  A.  C'uy).  of  the  one  pt,  and  the  C.  U. 
and   E.   Coy.    Limtd   (hnftv  called   the  C.   Coy),  of  the   otlier   pt. 

Recitals.  Whereas  by  an  agreement,  dated  the day  of ,  and  made 

between  the  C.  Coy.  of  the  one  pt,  and  the  A.  Coy,  of  the  other 
pt  (being-  the  agree  nit  No.  1  referred  to  in  the  introduction  to  the 
arts  of  asson  of  the  A.  Coyi,  the  A.  Coy  agreed  to  pa}-  the  C.  Coy 
for  the  Avorks  and  matters  undertaken  by  the  C.  Coy  in  connection 

with  making  and  constructing  a  dock  at the  sum  of  225,000?., 

whereof  the  sum  of  7.5,000/.  is  payable  by  instalments  in  manner 
therein  nieutd:  And  whereas  an  instalment  of  10,000/..  ])art  of 
the  sd  last-mentd  sum.  will  become  payable  to  the  C.  Coy  on  the 
day  of next: 


Now  IT  IS  HBY  agreed  as  follows:  — 

The  A.  Com-        1.  The  A.  Coy  shall,  on  or  before  the day  of next,  allot 

?^n°nT,*v^"°*     to  the  C.  Cov  1.000  shares  of  10/.  each  in  the  A.  Cov.  which  shares 
1,000  snares ;  •  "  '  . 
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shall  be  deemed,  for  all  purposes,  to  be  fully  pd  up,  and  shall  be      Form  54. 

numbered  in  the  books  of  the  A.  Coy  with  the  numbers to 

,      .  "  to  be  deemed 

inclusive.  fully  paid  up: 

2.  The  C.  Coy  shall  accept  the  said  shares  in  full  satisfaction  and  and  to  be 

discharge  of  the  sd  instalment  of  10,000/.,  and  of  all  claims  and  ff*^^ep*^^^y 
5^  .  '  the  c.  Corn- 

demands  in  respect  thof .  pany  instead 


of  cash. 


Ix  WITNESS,  &C. 

As  the  instalment  is  not  presently  payable,  this  agreement  requires  to  l)e  filed 
under  sect.  88  of  the  Act  of  1908.  If  the  instalment  were  presently  payable, 
tlie  transaction  would  amount  to  a  payment  for  the  shares  in  cash,  and  it  would 
not  be  necessary  to  file  the  agreement.  Spargo's  case,  L».  R.  8  Ch.  407 ;  Lnroche 
V.  Beuuchemin,  (1897)  A.  C.  358.  See  supra,  p.  68.  But  even  then  it 
would  be  expedient  to  tile  it  for  tlie  benefit  of  transferees,  who  would  tliereby 
secure  the  preservation  of  evidence  that  the  shares  were  in  fact  paid  up  in  cash. 
See  supra,  p.  71.  Where  paid-up  shares  are  to  be  issued  in  satisfaction  of  a 
debenture  not  yet  due,  a  contract  should  be  filed.  Appleyard's  case,  18  C.  D. 
587;  Kent's  case,  39  C.  Div.  259.  And  see  the  notes  on  sect.  88  of  the  Act  of 
1908,  supra,  p.  65. 


Agreement  hij  Subscriber  to  Memorandi  .\r  of  Association  to     Form  65. 
SELL  his  Shark  and  hold  In  Trust. 

AN  AGREEMT  made  the day  of ,  between  A.  i>.  of ,  Agreement 

of  the  one  pt,  and  the  CD.  Coy,  of (hnftr  callerl  '  tlic  American  ^^^^fl^l^^ 

coy"),  of  the  other  pt.     Whereas  the  N.  Coy,  Limtd  (hnftr  called  hold  in  tru.'^t. 
"  the  English  coy  "),  was  registered  under  the  Cos  Acts,  1862  to  1900,  Recitals, 
in  the  month  of  April.  190.").     And  whereas  the  said  A.  B.  sub- 
scribed the  mcmdum  of  asson  of  the  English  coy  for  one  lOZ.  share. 
And  whereas  the  sd  A.    B.  is  willing  to  sell  the  sd  share  to  the 
American  coy. 

Now  THEREFORE  IT  IS  HEKEHY  AGREED  aS  follows: 

1.  The  sd  A.  B.  shall  sell,  and  the  American  coy  shall  purchase.  Sale  of  share. 
the  sd  share  in  the  English  coy  subscribed  for  by  the  sd  A.  B.  as  afsd. 

2.  The  conson  for  the  sd  sale  shall  be  the  sum  of  lO.s.  paid  on  the  Price, 
exon  hof,  the  receipt  of  which  sum  the  sd  A.  B.  hby  acknowledges. 

3.  Until  the  sd  share  shall  have  been  transferred  to  the  American  Vendor  to 
coy  or  its  nominee   as  hnftr  provided,  the  sd  A.    B.   shall  stand  hold  in  trust, 
possessed  thof  in  trust  for  the  American  coy,  and  shall  from  time  to 

time  exercise  all  rights  incident  to  the  ownership  of  the  sd  share  in 
such  manner  as  the  American  coy  shall  from  time  to  time  direct,  and 
shall  account  to  the  coy  for  all  dividends  and  other  sums  payable  in 
respect  of  the  sd  share. 
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Form  55. 

Purchaser  to 
indemnify. 

Signature  of 
transfer. 


Notice. 


4.  Tlie  Amoiicuii  coy  •sluill  indemnify  the  ,sd  A.  H.,  liis  oxocutors, 
administrators  and  assigns  from  and  ag'ainst  all  liabilities  incidont  to 
the  holding  of  the  sd  share. 

5.  The  American  coy  shall  be  at  liberty  at  any  time  to  authorize 
any  person  to  sign  in  the  name  and  on  behalf  of  the  nd  A.  H.  a 
transfer  of  the  sd  share  to  the  American  co_y,  or  to  a  nominee  or 
nominees  of  the  American  coy,  and  the  American  coy  may  delegate 
the  authority  hby  conferred  to  any  person  or  persons  as  it  may 
from  time  to  time  think  tit. 

(i.  Any  notice  to  the  said  A.  B.  may  be  given  by  sending-  (he  same 

through  the  po.st  addressed  to  him  at ,  and  any  notice  so  given 

shall  be  deemed  to  be  served  on  (he  rhiy  following-  tliat  on  wliicli  it  is 
posted . 

In  witness,  &c. 

Jt   is  a  iiiisfc  usance  U)v  a  director  to  hold  ids  qualitii-ution  siiaros  in  trust  for 
the  prdiiiotiT  oF  tiie  company.     London  and  S.  W.  Coal  Co.,  (1911)  1  Ch.  316. 


Form  56. 


Contract  to 
take  qualifica- 
tion shares 


Agreement  to  take  Qualh-ication  Shares  in  Proposed 

Company. 

No.  of  Cortilicate . 

Cos  (Consolidation)  Act,  1908. 

Contract  by  diroctons  to  take  and  pay  for  qualification  shares  in 
— ,  Limtd,  to  bo  signed  and  filed  pursuant  to  sect.  72  (1)  (2)  of 


in  a  proposed    the  Cos  (Consolidation)  Act,  1908. 


company. 


Presented  for  tiling  by . 

To  the  Registrar  of  Cos. 

We,  the  undersigned,  having  consented    to  act    as  directors    of 

the  ,  Limtd,  do  hby  agree  to  take  from  the  sd  coy  and  pay 

for  the  shares  of  each,  being  the  number  of  shares  pre- 
scribed as  the  qualification  for  the  office  of  director  of  the  sd  coy: — 


Signatures. 


Description. 


Dated . 

Witness  to  the  above  signatures 
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Where  upon  the  formation  of  a  company  (other  than  a  private  company)  the 
articles  appoint  the  first  directors  and  require  them  to  hold  a  share  qualifica- 
tion, it  is  necessary  before  registration  to  comply  with  the  requirements  of 
sect.  72  of  the  Act  of  1908.  Accordingly,  the  directors  must  either  subscribe 
the  memorandum  of  association  for  the  requisite  qualification,  or  "  sign  and 
file  with  the  Registrar  a  contract  in  writing  to  take  from  the  companj'  and  pay 
for  his  qualification  shares  (if  any)."  The  section  does  not  say  with  whom  the 
•contract  is  to  be  made,  but  the  Registrar  is  satisfied  with  a  contract  or  docu- 
jnent  framed  as  above. 

The  instrument  cannot  well  be  treated  as  a  contract  with  the  Registrar,  but  it 
would  seem  to  be  a  contract  by  the  signatories  with  one  another,  each  signing 
in  consideration  of  the  others  signing.  Whether  the  company  is  entitled  to 
■enforce  the  contract  is  open  to  question,  for  the  contract  is  not  made  with  the 
company  or  with  a  trustee  for  the  company.  See  supra,  pp.  7,  8.  To  Justify  the 
position  and  effectually  bind  the  directors,  it  is' sometimes  deemed  expedient  to 
make  a  contract  with  a  trustee  for  the  proposed  company  as  below. 


AN  AGREEMT  made  tlie  — -  day  of ,  between  A.  of  — — ,    Form  56a. 

B.  of ,  C.  of ,  and  D.  of (hnftr  called  "the  proposed  .~  ~~~        r, 

directors  " ;,  of  the  one  pt,  and  M.  as  trustee  for  the  coy  proposed  to  be  trustee  to  take 
formed  as  hnftr  mentd,  of  the  other  pt.     Whereas  it  is  proposed  qualification 

111  T)rOT)OSG(i 

forthwith  to  register  under  the  Cos  (Consolidation)  Act,  1908,  a  coy  company. 

limtd  by  sliares,  to  be  called  the Coy,  Limtd,  with  a  capital  of 

£ divided  into shares  of  £ each.    And  where.\s  the  arts 

■of  asson  of  the  sd  coy  have  been  prepared  and  have  been  approved  by 
the  parties  hto,  and  by  the  said  arts  the  sd  A.,  B.,  C.  and  D.  are 
named  as  the  first  directors,  and  by  such  arts  it  is  declared  that  the 
qualification  of  a  director  is  to  be  the  holding  of  shares  in  the  coy 
■of  the  nominal  value  of  £ . 

Now    THEREFORE   IT  IS  AGREED  aS   follows: 

1 .  Each  of  the  proposed  directors  shall  take  from  the  coy  and  pay 
for  his  qualification  shares  afsd,  and  the  coy  shall  be  at  liberty  to  allot 
the  same  to  him. 

2.  If  the  CO}'  shall  not  within weeks  from  the  date  hof  become 

entld  to  commence  business,  either  of  the  proposed  directors  or  the  sd 
M.  may  by  notice  in  writing  to  the  other  parties  hto  rescind  this 
Agreemt . 

3.  The  sd  M.  shall  use  his  best  endeavours  to  procure  the  adoption 
hof  by  the  coy. 

As   WITNESS,  &c. 


;i94 


AOUKKMKNrS. 


[Cha.'.  V. 


Form  56b. 

Agreement  to 
take  qualify  cu- 
tiou  sharew  by 
director  not 
ap|x)intecl  by 
articles  but 
named  in 
jiri)Hpoot>ifi. 


AN  A(JREEMT  matlo  the day  of ,  between  A.  of , 

13.  of ,  C.  of ,  and  D.  of  ,  of  the  one  pt,  and  tlie 

Coy,  Ijimld  (huftr  called  "the  coy  "),  of  the  other  pt.  Whekkas  the 
sd  A.,  B.C.  and  D.  have  been  duly  appointed  by  the  .subscribers  to 
the  nitniduni  of  a.s.son  of  the  coy  to  be  directors  thof.  And  wherk.-v.s 
by   tlie  artrt  of  asson  of  the  coy  the  qualification  of  a  director  is 

declared  \<>  lio  the  holding  of  shares;  And  whereas  the  coy  in. 

about  to  issue  a  prospectus  inviting  subscription.s  for  pt  of  its  ."hare.s: 
.share.s: 

Now    1  iir.i<i:i-OKK  it  is  agreed  a.s  follows:  — 

1.  Each  of  them  the  sd  A.,  B.,  C.  and  D.  shall  take  from  the  coy 
and  pay  for  his  qualification  shares  afsd. 

2.  The  coy  shall  allot  the  sd  shares  when  and  so  soon  as  the  shares 
taken  up  on  the  footing  of  cash  payment  i)liis  the  shares  hby  sub- 
scribed shall  together  amount  to  the  minimum  subscription  on  which 
the  directors  may  i)roceod  to  allotment,  and  not  before  that  time. 

.'{.   The  proposed  directors  shall  pay  for  their  sd  shares  as  to  £ 

per  share  on  allotment,  and  as  to  the  balance  by  the  instalments 
following,  that  is  to  say: 

4.   This  agreemt  is  provisional,  and  shall  not  be  binding  on  the  coy 
unless  and  until  the  coy  shall  be  entld  to  commence  businesfi. 
As  WITNESS,  i<:c. 

This  agreement  niu.>(t  be  filed  before  the  publieation  of  tlie  prospeettis.  (Com* 
panies  Aet,  HIOS,  s.  72.)  Such  a  eontract  siiould  certainly  be  made  with  the 
company,  and  not  merely  between  the  directors.  As  to  the  appointment  of 
directors  bj'  the  subseriiier';  of  the  memorandum,  see  p.  717,  infrn. 


Form  67.  Agreement  on  behalf  of  Ordinary  Shareholders  in  a  Company 
for  Sale  to  Another  Company  of  all  the  Ordinary  Sharks 
in  an  Existing  Company. 


Partiefs. 

Agreement 
on  behalf  of 
holders  foi' 
the  sale  of 
ordinary 
.shares  and 
control  of 
company 
Definition  of 
owner. 


AN  AtiREEMT  made  the day  of ,  between  A.  B.  (t  Co. 

of  — ~  t  hnftr  called  "  the  firm  "),  on  behalf  of  themselves  and  all 

the  other  owners  of  ordinary  shares  in  the  N Co.,  Limtd.  Thnftr 

called  "the  Coy  'i,  of  the  one  pt,  and  the  J.  K.  Coal  Co.,  Limtd.,  of 
the  otlter  ])t:  ^^'nEKEL!Y  it  is  agreed  as  follows:  — 

1 .  Throughout  this  agreemt  "  owner  of  shares  in  the  coy  "  includes 
not  only  any  owner  who  at  the  time  he  ratifies  is  the  registered 
holder  of  any  ordinary  shares  in  the  coy,  but  any  equitable  owner 
who  at  the  time  he  ratifies  is  entitled  to  any  ordinary  shares  in  the 
coy,  and  words  importing  the  singular  number  shall  be  taken  to 
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include  the  plural,  and  vice  versa,  and  words  importing  the  mascu-      Form  57. 

line  gender  include  the  feminine,  and  words  importing-  persons  in- 

elude  corporations. 

2.  The  firm  and  each  ut  the  other  owners  oi*  ordinary  shares  in   Sale  of  .shares, 
the  coy  shall  sell,  and  the  purchasers  shall  purchase  the  whole  of 

the  ordinary  shares  in  the  coy  of  such  vendor  on  the  terms  following. 

3.  The  price  to  be  paid  for  the  sd  ordinary  shares  shall  be  oOl.   Price, 
per  share. 

4.  Any  owner  of  shares  who  desires  to  ratify  this  agreemt  nmst  Howratifica- 
ratify  the  same  in  writing,  and  deliver  such  ratification  to  the  firm  ^"^^g"  ^^ 
on  or  before'  the day  of ,  but  any  owner  of  shares  who  prefers 

may  abstain  from  ratifir-ation.  but  in  such  case  shall  be  excluded 
from  the  operation  of  this  agreemt  accordingly. 

5.  Unless  by  the  day  of  tlie  owners  of  ordinary  In  absence  of 

shares  in  the  coy  shall  have  ratified  and  delivered  such  ratifications  ratification 

J.    1     ,,  ,/•  ,  .-f.      .•  1     ,.     1     ,1   1  •  ■     agreement  to 

as  arsd,  then  this  agreemt   and  any  ratifications  hor  shall  be  void,  be  void. 

unless  the  purchasers  sjiall   give   notice  in  writing  to  the  firm   not 

later  than   the of  .   tliat    they    desire    the    agreemt    and 

any  ratifications  afsd  to  remain  in  force. 

6.  As  regards  each  of  the  owners  of  shares  in  the  coy  who  shall  Completion, 
have  ratified  this  agreemt  as  afsd,  the  purchase  and  sale  as  regards 

his  shares  shall  be  com})leted  at  the  office  of  the  firm,  No.  — , 

Street,  in  the  City  of  London,  on  the ~  day  of  — — ,  when  and 

where  the  purchasers  are  to  pay  the  cash  price  afsd  to  the  firm  on 
behalf  of  the  vendor,  and  the  vendor  or  his  agent  is  to  hand  over 
to  the  purchasers  the  ceriilicale  or  certificates  of  title  to  the  shares 
so  sold,  and  to  execute  and  procure  all  necessary  parties  to  execute 
in  favour  of  the  purcha.seis.  or  in  favour  of  their  nominees,  a  proper 
and  sufficient  transfer  of  such  shares.  If  for  any  reason  other  than 
default  on  the  part  of  the  vendor  the  purchase  is  not  completed  on 
that  day,  the  purchase-money  shall  bear  interest  at  the  rate  of 
5  per  cent,  per  annum  from  that  datn  until  completion,  and  the  pur- 
chasers shall  pay  such  intcMost  accordingly  to  the  vendor  or  to  the 
firm  on  his  behalf. 

7.  The  ratifying  owners  of  ordinary  shares  in  the  coy  and  the  Resignation 
firm  are  resply  to  use  their  best  endeavours  to  procure  each  of  the  °*  directors, 
members  of  the  present  advisory  committee  to  resign  his  office  as  suoh 
member,  and  the  purchasers  shall  pay  or  procure  to  be  paid  to  each  re- 
signing member  of  the  advisory  committee  of  the  company,  the  sum  of 

£ as  compensation  for  loss  of  office,  and  he  shall  accept  the  same 

in  full  satisfaction  of  all  claims  on  the  coy  in  respect  of  such  loss  of 
oflBce.  The  resignation  of  the  advisory  committee  shall  not  take  effect 
until  new  provisions  have  been  made  for  the  appointment  of  direc- 
tors or  other  officers  to  carry  on  the  business,  and  the  firm  and  the 
other  ratifying  members  shall  use  their  best  endeavours  to  procure 
such  alterations  in  the  articles  of  asson  of  the  coy  as  the  purchasers 
shall  reasonably  require. 


shareholders. 
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Form  57.  8.   Tlio  puichasors  !ihall  procui-o  tluil  all  oniplo^es  of  tlio  coy  uud 

EraDlov6s  to  •    ^^  ^^^^  ^^^  shall  be  employed  by  the  coy,  and  no  employe  who  shall 

coutiiiue.  have  been  more  than  10  yoara  in  the  nei'vieo  bot'oro  the day  of 

and  .shall  be  under  the  age  oi" ^-ears  shall  be  dismissed  by 

the  coy  except  for  misconduct  or  incompetence  for  five  years  from 
that  date  unless  i-easonablo  compensation  to  be  fixed  in  case  of 
difference  b}'  arbitration  shall  be  paid  to  him  for  his  loss  of  ollice. 

Agent  to  9_  ji^^  far  as  practicable  the  i)resejit  agents  of  the  co\'  sliall  be 

continue.  ,    .       , 

retained. 

Condition  of          10.   Thio  agrcomcnt  is  conditioual:  — 
agreement.  •    r^       ,  ^     •  .... 

(1)  On  the  iirm  on  completion  i*esigning  their  olhce  as  managers 

of  the  coy;  and 

(2)  On  the  firm  having  entered  into  an  agreement  in  \vriting 

Avith  the  purchasers  in  tlie  terms  of  the  agreement  already 
ai)proved  by  the  parties  lito  to  the  effect  that  the  firm 
sJiall  not  nor  shall  any  member  of  the  firm  for  a  period 
of  10  years  complete  [&c.]. 

Firm  to  com-        1 1 .   The  firm  .shall  communicate  the  terms  of  this  agreement  to  the 
municatc with  Bliareholdors  of  the  coy  in  so  far  as  iiracficablo,  and  shall  recom- 
mend  its  ratification. 

The  firm  shall  forthwith  after  i-oceipt  thof  communicate  to  the 
purchasers  the  several  ratifications  thof  from  time  to  time  received 
by  the  firm  and  siiall  furnish  the  purchasers  witii  such  information 
as  the  firm  may  possess  as  to  the  i'esi)ective  ownership  of  the  shares 
of  such  ratifying  owners. 
As  witnp:ss,  &c. 

Circular  Letter  to  the  Members  of  the  Company  in  relation 
to  the  above  Agreement. 

SiK  uii  MAD.iM, — We  have  the  jjleasuro  to  inform  you  that  we  have  received 

from  an  offer  to  purchase  the  whole  of  the  ordinary  shares  in  the  

Company,  Limited,  at  the  price  of  50/.  per  share.  As  these  terms  are  satis- 
factory, we  have  thought  it  desirable  to  embody  them  in  a  provisional  agree- 
ment expressed  to  be  made  between  ourselves  on  bclialf  of  the  shareholders  of 

the  one  part,  and  of  the  other  part,  so  that  all  the  shareholders  who  are 

satisfied  with  the  terms  may  be  in  a  position  to  ratify  the  agreement  so  far  as 
their  respective  holdings  are  concerned,  and  thus  become  entitled  to  take  the 
benefit  of  it. 

A  print<'d  copy  of  the  agreement  is  enclosed,  and  you  will  see  that  in  order 
to  ratify  the  agreement  you  must  do  so  in  writing  and  deliver  such  ratification 

to  us  before  the  — —  day  of ,  but  that  you  arc  under  no  obligation  to  ratify, 

and,  accordingly,  that  you  may  abstain  from  ratification  as  you  think  fit,  in 
which  case  you  will  be  excluded  from  the  operation  of  the  agreement.  You 
will  also  observe  that  the  agreement  is  conditional  on  our  entering  into  an 

agreement  with binding  ourselves  not  to  be  interested  as  managers  or 

directors  in  any  competing  business.   .   .   . 

You  will  observe,  &c.  [disclosure  of  the  advantages  the  firm  obtains']. 

We  consider  that  it  would  be  desirable  for  all  the  shareholders  to  ratify  the 
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apreement   inasmuch   as   the   terms   are    liberal,   and   we   intend   ourselves   in-      Form  57. 

dividually    to    do    so.      If    you    desire    to    ratify    the    agreement    you    will 

be  so  good  as  to  sign  the  form  of  ratification  enclosed  with  print  of  the  agree- 
ment in  the  place  indicated,  and  return  the  same  to  us  by  post  forthwith. 


Form  of  Ratification. 

I  (or  we)  hereby  ratify  the  agreement  dated  the day  of ,  and  made 

between  &  Co.  on  behalf  of  themselves  and  all  other  holders  of  ordinary 

shares  in  the  Co.,  Ltd.,  of  the  one  part,  and of  the  other  part,  for 

the  sale  of  my  (or  our)  ordinary  shares  in  the  Co.,  Ltd. 

Signature  . 

Address . 

Description . 

Signature  . 

Address . 

Description  . 

In  case  of  joint  holdings  all  should  subscribe. 


Agreements  for  the  Acquisition  of  Control  over  a  Company. 

Cases  not  infrequently  occur  in  which  it  is  desired  by  some  person,  firm  or 
company  to  acquire  control  over  another  company,  e.f/.:  — 

(1)  In  the  case  indicated  in  Form  57.     Here  it  is  supposed  that  Company 

A.  desires  to  acquire  the  control  over  Company  B.,  which  is  carrying 
on  a  rival  business,  or  one  which  can  best  be  worked  in  conjunction 
with  the  other.  Company  A.  has  debentures  and  preference  shares 
of  large  amount,  and  it  is  not  desired  to  interfere  with  them.  The 
ordinary  shares  are  also  of  large  amount,  and  are  worth  in  the 
market  a  consideral)le  premium.  Tlic  agreement  therefore  provides 
for  the  acquisition  of  the  ordinary  shares  or  the  great  bulk  of  them 
at  a  premium  sufficient  to  attract  ratifications,  and  it  is  subject  to  the 
ratification  of  the  holders  of  ordinary  shares  or  holders  of,  say,  three- 
fourths  of  them,  and  there  is  to  be  power  to  rescind  if  less  than,  say, 
three-fourths  ratify  within  a  specified  time,  x^ssuming  that  three- 
fourths  ratify,  Company  A.,  as  owner  of  three-fourths  of  the  shares, 
will  have  an  effective  control  over  Company  B.,  assuming  that  the 
preference  shareholders  have  no  votes  or  a  restricted  vote  which  is  not 
likely  to  cause  inconvenience,  and  thus  the  two  concerns  will  work  in 
friendly  alliance. 

(2)  Another  common  case  is  that  Company  A.  wants  to  acquire  the  shares 

in  Company  B.,  which  is  entitled  to  a  concession  of  great  value,  and 
which  is  not  transferable  without  the  approval  of  a  foreign  govern- 
ment, and  tliere  is  grave  reason  to  apprehend  difficulties  in  obtain- 
ing that  concession  unless  upon  onerous  terms.  It  has  preference 
shares,  ordinary  shares,  and  debentures  outstanding.  Company  B. 
desires  to  acquire  all  the  shares  or  the  great  majority  thereof,  and 
an  agreement  is  accordingly  prepared  for  the  sale  of  all  the  shares 
at  the  market  price  and  something  beyond.  The  consideration  to  be 
satisfied  by  the  issue  of  paid-up  preference  shares  and  paid-up  ordi- 
C;i  nary  shares  in  Company  B.,  or  it  may  be  by  the  issue  of  debentures 

of  Company  B.,  or  partly  cash.  The  requisite  majority  ratify  and  the 
agreement  is  carried  through,  and  thus  the  alliance  is  completed. 
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Form  57.  ^'^^  Somctiiaus  Company   A.   dcsirts   to  anjiiirc  >t'M.ial  other  couccrus  whicli 

it  is  considered  could  be  worked  with  additional  success  if  united,  but 

it  is  desired  to  keep  each  concern  as  a  separate  concern,  and  not  to 
disclose  to  the  public  the  fact  that  they  arc  united  in  interest.  Accord- 
ingly, a  provisional  aprc<'niciit  if'  made  for  the  acquisition  of  the 
ordinary  shares  in  each  for  a  casli  ])rice,  and  when  the  ordinary 
shares  in  each  of  tliose  companies  have  been  so  ac(iuired  and  have 
been  transferred  to  nominees  of  tin-  ac<|uirinp  company  that  coni])any 
will   have  effective   control. 

In  most  (iisi's  tlie  terms  of  a 'tiiiisitioti  are  pro\  isionallj'  arranged 
between  tlic  directors  of  tlie  cmc  cDMcern  and  the  directors  of  the 
other  concern.  It  may  be  that  wliat  is  desired  will  be  ensured  if  the 
acquiring  company  acquires  tlic  whole  of  the  ordinary  shares  in  the 
other  concern  or  the  great  bulk  of  them.  Sometimes  it  is  considered 
essential  to  acquire  all  the  ordinary  sharc'*,  and  sometimes  to  acipiire 
all  the  shares  outstanding  of  whatcvei-  class,  and  tlie  agreement  has 
to  be  framed  accordingly. 

Several  notable  transactions  of  the  kind  Jiave  been  carried  througli 
during  the  la.st  few  years.  The  |)Ian  has  l)cen  in  use  for  many  years, 
and  has  the  advantage  of  kcejiing  alive  the  company  over  whicli  it  is 
desired  to  obtain  control.  Moreover,  where  the  alternative  is  a  sale 
under  sect.  192,  a  plan  for  the  acquisition  of  the  shares,  or  the  great 
bulk  of  them,  is  more  clastii-  than  a  proceeding  under  sect.  192. 
seeing  that  under  that  section  any  shareholder  who  docs  not  come  in 
must,  if  he  requires,  be  bought  out  by  j>aying  him  arbitration  valui'. 

Again,  wiicre  the  company  over  which  it  is  d(<8ired  to  ol)tain  control 
has  a  large  amount  of  loan  ra|)ital  at  moderate  ratc«  of  interest,  it  may 
be  extremely  desirable  to  avoid  a  reconstruction  or  amalgamation  bv 
sale  and  winding-uj),  seeing  that  in  the  ri-sult  the  debenture  debt  would 
mature — whereas,  if  the  control  is  obtained  merely  by  the  acquisition 
of  the  shares  or  the  ordinary  ."hares  or  the  hulk  of  thom  the  debentun* 
debt  is  left  undisturbed. 

Again,  it  is  couvenicnt  that  if  in  the  result  the  acquiring  company 
gets  nearly  all  the  ordinary  shares  it  will  be  in  a  position,  where  it  is 
considered  necessary  to  obtain  the  rest,  to  offer  the  holders  more 
favourable  terms  and   so   complete   the   transaction. 


Form  57a.    Agreement  for  Tkansi  kr  of  Ijunniyc.  Ohder  to  New  Co.mp.vny. 

AN  AGREEMT  nuule  tlie day  of ,  between  the  Urban 

District  Council  of  D.,  in  the  County  of  E.  (hereinafter  called  tlic 

council),  of  the  one  part,  and  the ( ■oin})any.  Limited  (hereinafter 

called  the  company)  of  the  other  part.  Wjiereas  the  council  being 
the  local  authority  for  the  purpo.se.'*  of  the  Electric  Lighting  Acts, 
1882  and  1888,  are  applying  to  the  Bd  of  Trade  for  a  provisional 
order,  to  !be  called  the  D.  S:v.  order.  11U2  i  "  the  order  "  i  to  authorize 
the  supply  of  energy  a,s  tlirin  defined  within  the  area  of  the  urban 
district  of  D.  &e.  (hereinafter  called  "the  area  of  .supply")  and 
contain,  inter  alia,  the  following  provons:  power  to  tran.sfer  at  any 


FORMS.  ^'^ 


lime   within  one  year  after  commeiueinl   of  this  order  or  such  ex-    Form  57a^ 
tended  period  not  exceeding-  in  the  whole  15  months  as  the  B.  of  T. 
may  allow,  the  undertakers  may,  with  the  consent  of,  and  subjt  to 
such  terms  and  condons,  and  for  such  ])eriods  as  may  be  approved  by 
the  B.   of  T.  by  deed,  to  be  approved  by  the  Board,  transfer  the 
uudertakg-  authorized  by  this  order  to  a  coy  to  be  regd  under  the  Cos 
(Consolidation)  Act,  1908,  to  be  called  the  D.  Electric  Co.,  Ltd.,  and 
on  such  transfer  the  rights,  powers,  authorities,  oblig-ons,  and  liabili- 
ties of  the  undertakers  in  resp'ect  of  the  under takg  shall,  subjt  to  the 
pi-ovons  contd  in  the  deed  of  transfer,  be  transferred  and  may  be, exer- 
cised by  and  shall  attach  to  that  coy  who  shall,  subjt  to  the  provons  of 
this  order,  become  the  undertakers  for  the  pposes  of  this  order  as  if 
tlie  coy  had  been  named  thrin  asi  the  undertakers.    And  whereas  the 
coy  is  about  to  promote  and  register  a  limited  coy  to  be  called,  &c. 
("  the  Electric  Co."  j  for  the  ppose,  amongst  otiier  things,  of  supplying- 
electric  energy  for  public  and  private  pposes  within  the  area  of  sup  ■■ 
ply.    Now  IT  IS  AGREED  by  and  betwn  the  ])arties  hto  as  follows,  that 
is  to  say: — 

1.  The  council  siiall  do  everything  necessary  in  their  power  to 
obtain  the  issue  by  the  B.  of  T.  and  the  subsequent  confirmon  by 
Parliament  of  the  order,  and  the  before  recited  provons  thrin  with 
respect  to  transfer,  and  shall  employ  as  their  Parliamentary  agents 
in  the  matter  the  firm  of,  &c. 

2.  The  coy  bhall  within  six  calendar  months  after  date  of  con- 
firmon by  Parliament  of  the  order,  or  if  the  B.  of  T.  so  requires 
piior  to  the  grant  of  ihe  or<ler,  promote  and  form  the  Electric  Co. 
with  sucli  a  subscribed  capital  as  may  satisfy  the  council  and  the 
B.  of  T.  that  the  Electric  Co.  will  be  able  to  carry  this  agmt  into  effect; 
and  the  council,  at  the  rc(iuest  of  the  coy,  shall  render  to  the  coy  any 
reasonable  assistance  and  facility,  other  than  pecuniary,  in  their 
power  towards  the  formation  of  the  coy  and  the  establishmt  of  the 
undertakg. 

:).   The  coy  sliall  iu  any  event,  and  whether  the  necessary  consents 
and  sanctions  of  the  B.  of  T.  and  Parliamt  resply  shall  be  obtained,  or 
whether   the  transfer  (unless  the  same  shall  be  prevented  by  the 
unreasonable  action  of  the  council)  hnftr  provided  shall  be  made 
or  orwisG,  pay  all  the  costs,  chg-es,  and  expes  incurred  or  to  be 
incurred  in  connection  with  the  applicon  to  the  B.  of  T.  for  the  pro- 
visional order  and  its  confirmon  by  Parliamt  togr  with  any  costs 
incurred  by  the  council  in  connection  with  this  agmt,  such  paymts  to 
form  and  be  the  conson  for  the  tran.sfer  of  the  order  as  hnftr  provided. 
4    Upon  the  negotiation  and  formation  of  the  Electric  Co.  with 
such  subscribed  capital  afsd  and  upon  payment  of  all  the  sums  of 
money  referred  to  in  cl.  3  of  this  agreemt,  and  subject  to  the  issue 
and  confirmon  of  the  order  as  afsd  (including  the  sd  provon  as  to 
transfer  of  the  order^.  and  to  the  approval  of  the  B.  of  T.,  the  conned 


400 


AGREEMKNT8. 


[Chai-.  V. 


Form  57a.  .sliall  execute,  and  the  Electric  Co.  shall  tuko  a  transfer  of  all  that 
the  undertakg  of  the  council  under  the  order  and  the  deed  of  transfer 
shall  bo  in  the  form  approved  by  the  B.  of  T.,  and  shall  contain 
all  the  provons  usual  in  such  deeds,  and  in  addition  (subjt  as  next 
hnftr  provided)  the  provons  set  forth  in  the  schedule  hto. 

5.  Provided,  however,  that  if  the  B.  of  T.  shall  refuse  to  approve 
the  deed  of  transfer  containing  all  or  any  of  the  provons  in  the  sd 
schedule,  the  council  and  the  coy  shall  be  bound  by  such  refusal, 
and  the  terms  of  this  ag-rcomt  and  of  the  sd  deed  shall  be  varied 
accdgly:  Provided  further,  that,  in  any  such  case,  the  council  and 
the  Electric  Co.  shall,  as  a  condon  precedent  to,  and  as  a  conson 
for  the  transfer  of  the  order,  enter  into  a  supplementary  agreemt 
under  their  respivo  common  seals  to  carry  out  the  several  matters 
and  things  on  their  respive  parts  as  in  the  sd  schedule  provided, 
and  not  contained  in  the  sd  deed:  Provided  also  that,  if  for  any 
reason  (other  than  the  unrea-sonablo  conduct  of  the  council)  the  sd 
transfer  shall  not  be  made  within  the  period  allowed  therefor  by 
the  order,  neither  the  coy  nor  the  Electric  Co.  shall  have  any  claim 
whatever  agst  the  council  either  for  the  transfer  of  the  undertakg 
or  costs  or  expenses  or  otherwise,  nor  shall  the  council  have  any 
claim  agst  the  coy  or  the  Electi-ic  Co..  but  the  order  and  the  under- 
takg shall  be  and  remain  the  ppty  of  the  council  as  fully  and  effec- 
tually as  if  the  order  had  contd  no  provon  as  to  transfer  and  this 
agreemt  had  not  been  entered  into. 

Thr  Schedule  above  referred  to. 

[Here  set  out  the  provision-^  nioifd  at  end  of  rhiitie  4.] 

Sometimes  the  fonsideration   or   part  of  the  consideration   for  a  sale  is  the 
issue  of  debentures  to  resristerod  holders  as  helow. 


Form  58. 

Registered 
debentures, 
one  of  a 
series. 


The 


Limited. 


Issue  of  £ debentures  ( debentures  of  £ 


interest  at  the  rate  of 
No. 


per  cent  per  annum. 


each)  carrying 
£ . 


Debenture. 

1.   For    valuable    consideration    already    i-eceived   the Coy, 

Limited  (hereinafter  called  the  company)  will  on  the  day  of 

or  on  such  earlier  day  a^  the  principal  moneys  hereby  secured 

become  payable  in  accordance   with   the  condons  indorsed  hereon 
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pay  to  — —  of or  other  the  registered  holder  for  the  time  being      Form  58.« 

the  sum  of  £ . 

2.  The  company  will  during  the  continuance  of  this  security  pay 
to  such  registered  holder  interest  on  the  said  sum  of  £— —  at  the 

rate  of  per  cent,  per  annum  by  half-yearly  payments  on  tjie 

day  of and day  of in  each  year,  and  the  first  of 

such  half-yearly  pay  mentis  will  be  made  on  the day  of next. 

3.  The  company  hereby  charg-es  with  such  payments  its  under- 
taking and  all  its  property,  present  and  future,  including  its  uncalled 
capital. 

The  above  words  create  what  is  called  a  floating  charge,  which,  as  it  were, 
hang-s  over  the  whole  of  the  property  charged  but  leaves  the  company  at 
liberty  to  deal  with  it  in  the  ordinary  course  of  business  until  the  charge 
crystallizes  by  the  appointment  of  a  receiver  or  the  commencement  of  a  winding- 
up.  See  Re  Payuima,  #c.  Co.  (1870),  L.  E.  5  Ch.  318;  Government  Stock- 
Co.  V.  Manila  Railway  Co.,  (1897)  A.  C.  at  p.  97;  Wheatley  v.  SilTcstone  Co., 
29  C.  D.  715. 

4.   This  debenture  is  issued  subject  to  and  with  the  fall  benefit 
of  the  conditions  indorsed  hereon,  which  are  to  be  deemed  part  of  it. 

CtIVEN,  &c. 

The  Conditions  within  referred  to:  — 

1.  This  debenture  is  one  of  a  series  of  debentures  of  the  company  Conditions, 
for  securing  principal  sums  not  exceeding  in  the  aggregate  at  any 

one  time  £ .     The  debentures  of  the  said  series,  whether  original 

or  not,  are  all  to  rank  pari  passu  as  a  first  charge  on  the  undertaking 
of  the  company  without  any  preference  or  priority  one  over  another, 
and  such  charge  [save  as  regards  the  specifically  mortgaged  premises 
comprised  in  the  indre  below  mentioned]  is  to  be  a  floating  security. 
[//  so  desired,  say:  but  the  company  shall  not  be  at  liberty  to 
create  any  mortgage  or  charge  ranking  in  priority  to  or  pari  passu 
with  the  charge  hereby  created.] 

A  floating  charge  operates  as  an  immediate  and  continuing  cliargc  on  tho 
property  cliarged,  subject  only  to  the  company's  power  to  deal  with  the  property 
in  the  ordinary  course  of  its  business.  Florence  Lund  Co.,  10  C.  D.  541;  Stan- 
dard Manuiactaring  Co.,  (1891)  1  Ch.  627.  Unless  otherwise  agreed,  the 
floating  charge  leaves  the  company  at  liberty  to  create  specific  mortgages  or 
charges  ranking  in  priority  to  the  floating  charge  {Wheatley  v.  Slllstone  Co. 
(1885),  29  C.  D.  715;  Castell  v.  Brov:...,  (1898)  1  Ch.  315),  but  a  floating  charge 
does  not  take  priority  over  an  execution  creditor  where  the  execution  is  levied 
before  the  charge  crystallizes.  Evans  v.  Rival  Granite  Quarries,  (1910)  2  Iv.  B. 
979.  Nevertheless,  it  takes  priority  over  the  general  creditors  whether  in  a 
winding-up  or  otherwise.  General  South  American  Co.,  2  C.  D.  337.  Where 
there  is  a  prohibition  against  mortgaging  or  charging  in  priority,  a  mortgagee 
who  takes  without  notice  of  the  prohibition  may,  nevertheless,  obtain  P"onty. 
EngUsh  <nul  Scottish,   ^c.   Trust   v.    Brunton,   (1892)   2   Q.   B.    (C.    A.)    700; 

Cufitell  v.  Broion,  (1898)  1  Ch.  315. 

D  D 
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Form  68.  ^®''*-  ^^-^  ^'  *'"'  ■^''*  °'  ^^^'^  qualitiwi  the  ..|Krutioii  of  a  flouting  ihur^c  winTi* 

II  wiiidiii^'-up  commentoa  within  thri-o  montli>t  after  iu  oruution.    Soo  tliut  M'«tiou 

unci   I'ldin.thiiin   /'iif-I'iU/o/iii'j  f'o.,   (1910)    i    Ch.   758,  and  Orlfiui   Mod),    Co., 
(1911;  •_>  ("li.   n. 

2.  A  rofi.stoi-  of  the  ilebontmv-  will  In?  kept  ut  the  cuinpuiiy'.s 
roj^i.'stoiod  uffico  whoroiii  tiioie  will  l)0  enluit»<l  the  mimes,  iul(ire>«i«s 
and  (lescrijjtiuns  of  the  i-egistoied  lloKlur^^  uud  piirticulartj  of  tho 
dclMMitiires  licld  by  ihem  ivspet.tively,  and  such  re<,'^ister  will  at  all 
loasunablc  limes  diiriii};  busiiM'ss  Iiiiiii<<  be  ujn'ii  to  tho  iuypeetiitii  of 
tho  i-oi^istorod  hohlor  horouf  an. I  hi>  le^^al  porsoiiul  roprosoutalives 
and  any  porsons  uuthoii/vd  in  \Mitiiij4  by  hini  or  thorn. 

.'{.  Save  as  iu  those  eouditions  provided,  tho  registered  holiler 
hereof  or  his  legal  personal  repres4.'ntative.s  will  bo  regarded  as 
exclusivoly  entitled  to  the  boneUl  of  this  debenture,  .md  all  persons 
may  act  accordingly,  and  the  coni])any  .shall  not  be  bound  to  enter 
in  the  register  notii-o  of  any  trust,  or,  save  as  herein  otherwise  pro- 
vided and  o.xcept  a.s  ordered  by  some  Court  of  competent  jurisdiition 
or  as  by  statute  required,  to  i-ecogni/.e  any  trust  or  e(juity  allocfing 
the  title  to  this  (lel)enture  or  tho  moiu'ys  lioreby  secured. 

\  l]\<'rv  tran.sfer  of  tlii>  d»'lM>iilurc  imu>i  be  in  wiiting  iindfi- 
the  hanti  of  the  regi.st<Med  holdei-  hereof,  or  jiis  legal  personal  rcpre- 
aentatives.  'Y\w  transfer  mu.st  be  delivered  at  the  registered  otiice 
of  tlu"  I  uiiipany,  witii  a  fee  of  I'.s.  (i(/..  and  .such  evidence  «)f  identity 
or  title  a.s  tJie  company  may  rea.sonably  reipiiro,  and  thereupon,  if  this 
debenture  remain.s  regi.stered  in  the  nana'  of  the  transferor,  the 
tiiinNferoe  will  be  rocogni/e<l  a.s  having  become  entitled  to  the  bi'nelit 
of  this  debentuiv  free  from  amy  eijuities,  set-ofi,  or  irt)ss-elaim.s 
whii'h.  but  for  this  provision,  the  compiiuN  would  b(!  (Mititled  to  ^et 
uj)  ugaiuHt  the  transferor,  and  the  transfer  will  bo  registered,  and 
a  note  of  such  registration  will  Ite  indorsed  hereon.  Tho  coy  .-hall 
be  entitle<l  to  retain  the  tran.sfer. 

.").  In  tho  case  of  joint  regi.stered  liolders.  tlie  ))rini'ipal  money.s 
and  interest  hereby  secured  sliajj  be  deemed  to  be  owing  to  them 
on  a  joint  account. 

G.  No  transfer  will  be  regi.>.l«'reil  during  the  seven  days  imme- 
diately preceding  either  of  tho  half-vearly  days  ])y  this  debenture 
lixeil  foi-  payment  of  intero.st. 

7.  in  respect  of  each  half-years  interest  on  this  debenture,  a 
uarranl  on  the  company's  bankers,  payable  to  the  order  of  tho  regis- 
tered holder  hereof,  or  in  case  of  joint  holders  to  the  order  of  that  one 
■\vho.se  name  .stands  first  on  the  register,  as  one  of  such  joint  holders, 
Avill  bo  .sent  by  post  to  tho  registered  a<ldros.s  of  such  registore«l 
holder,  and  tho  coy  shall  not  be  responsible  for  any  loss  in  trans- 
ini.ssion,  and  the  payment  of  the  warrant,  if  purporting  to  be  duly 
iiidor-sed;  shall  be  a  good  discharge  to  the  company. 


FORMS.  ^'^i 

8.  Tlio  i)iiii<ii)al  mouey.s  and  interest  hereby  secured  will  be  paid,      Form  58. 
and  .siicli  moneys  are  to  be  Uansferable  as  at'oresai<l  free  from  and 

witliout  re«j:ard  to  any  equities  between  the  company  and  the  original 
or  any  intermediate  holder  hereof,  or  any  set-off  or  cross-claims,  and 
the  receipt  of  the  registered  holder  hereof,  or  his  legal  personal 
representatives,  for  such  principal  moneys  and  interest  shall  be  a 
good  discharge  to  the  company  for  the  same. 

Priirid  facie  a  debenture  being  a  chose  in  action  is  only  assignable  subject  to 
all  equities  between  tlie  roiupany  and  the  original  subscriber  (Mai<glrs  v.  Dixon, 
3  H.  L.  r.  702;  Li/f//  v.  Poufr.i  (1748),  1  \>s.  :i4H;  Judicature  Act,  1873, 
8.  25  (6);,  but  this  rule  yields  where  the  intention  that  the  chose  in  action 
should  bo  assignable  free  from  and  unaffected  by  such  e^juities  is  made  clear. 
Agra,  4'c-  Bank  (1865),  2  Ch.  397.  Accordingly,  a  clause  as  above  is 
effective. 

9.  The  company  may  at  any  time  give  notice  in  writing  to  the 
registered  holder  hereof,  or  his  legal  personal  representatives,  of 
it.s  intention  io  pay  off  this  debenture,  and  upon  the  expiration  of 
«ix  calendar  months  from  such  notice  being  given  the  principal 
moneys  hereby  secured  shall  become  payable. 

10.  The  principal  mon<'vs  liereliv  b«'(.ure<l  .--hiill  immediately 
become  payable:  — 

(a)  If   liie  company  makes  default  fur  u  period  of  si.\  calendar 

months  in  the  payment  of  any  intoie-it  hereby  secured,  and 
the  registered  holder  hereof,  or  his  legal  personal  repre- 
sentatives, before  such  interest  is  paid,  by  notice  in  Avriting 
to  the  company  calls  or  call  in  sucii  princij)al  moneys;  or 

(b)  If  an  order  is  made  or  an  elfective  resoln  is  j)assed  for  the 

winding-up  of  the  coy. 

1 1 .  At  any  time  after  the  principal  moneys  hereby  secured  become 
payable,  or  after  the  security  constituted  by  the  indre  below  mcntd 

becomes  enf ore-cable,  the  registered  holder  of  this  debenture  may  i 

from   time  to  time,   with  the  consent  in   writing  of  the  holders  of 
the    majority   in   value   of   the  outstanding  debentures  of  the  said 
series,  appoint  by  writing  any  person  or  persons  approved  by  the 
trustees  or  trustee  of  the  said  indenture  to  be  a  receiver  or  receivers 
•of  the  property  charged  by  the  debentures  of  this  series  and  not  com- 
prised in  such  indenture,  and  may  with  the  like  consent  remove  any 
euch  receiver,  and  such  appointment  or  removal  shall  be  as  effective 
as  if  all  the  holders  of  debentures  of  the  same  series  had  concurred 
therein.     And  a  receiver  or  receivers  so  appointed  shall  have  power — 
(1)  To  take  possession  of,  collect,  and  get  in  the  property  charged 
by  the  debentures,  and  for  that  purpo.se  to  take  any  proceed- 
ings in  the  name  of  the  company  or  otherwise  as  may  seem 
expedient . 
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Form  58.  (2)  To   cariv   on   or   concur   in   currying    on    iJio   bu>in(.'ss   ol    ilie 

company,  and  for  that  purpose  to  raise  money  on  the 
promises  charg-od  in  priority  to  tJio  debentures  or  olherwiso. 

(3)  To  sell  or  concur  in  .sollin<j  any  of  the  property  charged  bv  tiie 

debentures  after  giving  to  the  company  at  least  seven  days' 
notice  of  his  intention  to  sell,  and  to  carry  any  such  sale  into 
ofToct  by  convoying  in  the  name  and  on  bohall"  of  the 
coni]iany . 

(4)  To  make  any  arrangoniont  or  compromise  whicii  he  or  they 

shall  think  e\|iiMlient  in  the  intere.st.s  of  Iho  (jcbi'iidirc 
holdei-s. 

And  all  moneys  i-eceived  by  such  receiver  or  receivers  shall,  after 
providing  for  the  matters  specified  in  the  tirst  throe  pamnraphs  of 
clause  8  of  sect.  24  of  the  Conveyancing  and  Law  of  Prop^-rtv  Act, 
1881,  and  for  the  purposes  aforesaid,  be  applied  in  or  towards  satis- 
faction ])tiri  ]ut^ssu  of  the  debentures  or  paid  over  to  tiie  trustees  or 
trustee  of  liio  said  indenture  to  be  held  on  the  trusts  by  that  indenture 
declared  of  and  concerning  the  moneys  to  arise  from  the  execution 
of  the  primary  trust  for  conversion  as  therein  defined].  And  the 
foregoing  provision.s  in  this  condition  shall  tiike  effect  as  and  bv 
way  of  variation  and  extension  of  the  provisions  of  sects.  19  to  24 
of  the  said  Act.  which  provons  so  varied  and  extended  shall  be 
regarded  as  incorporated  herein. 

Siicii  a  provision  as  alunc  is  cffoctivc.  Il,-,i,ij  I'mniff,  Sun  ij-  Jlutihhis  (1882), 
42  V.  1).   1(12  (C.  A.). 

12.  The  holders  of  the  debentures  of  the  ab(»ve  issue  arc.  and  will 
be,  entitled  imri  jxissu  to  the  benefit  of  and  subject  to  the  provisions 

contained  in  an  indenture  dated  the  day  of  ,  and  made 

between  the  company  of  the  one  part  and and of  the  other 

part.] 

This  clause  should  !)«■  oniitti-.l  if  tiicre  is  no  trust  doed. 

13.  [^Where  tJiere  is  no  trust  deed  it  is  usual  to  insert  hero  a 
clause  enabling  a  majority  of  three-fourths  to .  bind  the  Avhole 
class  of  debenture  holders.] 

14.  The  principal  moneys  and  interest  hereby  secured  will  be  paid 

at  the  Bank.  Limited,  No.  — ,  Street,  London,  or  at  the 

registered  office  of  the  company. 

This  clause  |?ives  tiio  holders  an  option.  Thom  v.  Cifij  Rice  Milh  (1889).  40 
C.  D.  357. 

15.  A  notice  may  be  served  by  the  coy  upon  the  registered  holder 
of  this  debenture  by  sending  it  through  the  post  in  a  prepaid  letter 
addressed   to  such  person  at  his  registered  address,  and  shall   Ije 


FORMS. 

deemed  to  liave  i-eached  such  holder  on  the  day  folio  wing'  that  on 
which  it  is  posted,  and  in  proving  such  service  it  shall  be  suiUcient  to 
prove  that  the  letter  containing-  the  notice  was  properly  addressed 
and  put  into  the  post-office. 

See  Part  III.  of  this  work  as  to  the  hnv  and  practice  rohiting  to  debentures 
and  debenture  stock,  with  forms. 
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Form  58. 


Agreement  for  Funding  Arrears  o/  Dividend  on  Preference    Form  68a. 
Shares.    (No  clause  in  Articles  of  Association  for  modifij- 
ing  rights  of  any  class  of  shareholders.)    To  he  sanctioned 
by  the  Court  under  sect.  120  of  the  Act. 

AN   ACiREEMT  made  on  the  -      day  of  ,   ID-    between  Parties. 

A.  B.,  on  behalf  of  all  the  holders  of  preference  shares  in  the  B. 
Coy,  Limtd  ^.huitv  referred  to  as  •  the  coy'),  of  the  Jirst  pt,  C.  D., 
on  behalf  of  all  t  he  holders  of  ordinary  shares  in  the  coy  of  the  second 
pt,  and  the  B.  Coy,  Limtd,  afsd,  of  the  third  pt.  And  whereas  Recital... 
there  are  larg-e  arrears  of  proforeiue  divid(Mul  on  tlie  company's 
preference  shares,  and  it  i^  dosirod  (o  fund  the  sd  arr(3ai-s  as  hnftr 
provided. 

Now    TIIKKKKORK   IT   IS    \(.HKK1)  aS  foUowS: 

J .  The  coy  shall,  when  this  agreemt  ha.s  been  sanctioned  as  hnftr  W^oJ 
provided,  issue  to  each  holder  of  preference  shares  a  funding  certi-  certificates, 
ficate  for  so  much  of  the  arrear  of  dividend  afsd  as  shall  be  owing 
in  respect  of  the  preference  shares  held  by  him,  or  at  his  option 
several  funding  certificates  each  for  a  portion  of  such  amount  afsd, 
and  every  such  funding  certificate  shall  be  framed  in  the  terms  set 
forth  in  the  .schedule  hto,  and  the  principal  sums  specified  in  every 
such  certificate  shall  be  a  sum  equal  to  the  amount  of  the  arrear 
afsd  in  respect  of  which  such  certificate  is  issued,  and  such  certificate 
or  certificates  shaU  be  in  satisfaction  of  the  sd  arrears,  and  the  sd 
arrears  up  to  the day  of shaU  be  cancelled. 

2.  The  principal  sum  specified  in  each  such  certificate  .shall  carry  Interest, 
interest  at  the  rate  of  3  p.c.p.a.,  but  such  interest,  as  regards  each 
year,  shall  be  payable  exclusively  out  of  the  surplus  profits  of  the  coy 
of  that  year  which  shall  remain  after  paying  the  dividend  on  the 
preference  shares  in  the  coy  to  the  close  of  such  year,  and  shall  not  be 
cumulative. 


hH'i 


AGKEEMKNT.S. 


TChap.  v. 


Form  08a. 

Kights  in 
wiiidin^'-uj). 


3.  Ill  tlio  event  ol"  a  ■\\indiiio-up  of  the  coy,  tlio  piiuci[)al  .sums 
niontd  in  the  sd  (-(utificatt's  shall  he  pd  oli'  out  of  the  Burphis  assets  <»f 
Ihe  English  cov  whu.li  shall  rouiaiu  after  paying  off  the  capital  pd. 
up  on  the  piefeience  shares  in  the  original  capital,  and  shall  rank 
for  pavniont  in  priority  to  any  return  of  capital  on  <Jie  ordinary 
shares . 

4.  This  agroenit  is  conditional  on  the  same  heiug  sanctioned  by 
the  Court  as  an  arrangement  under  sect.  120  of  the  Companies 
(Cousolidationj  Act,  1908,  and  if  it  is  not  so  sanctioned  before  the 
day  of it  shall  <>n  that  day  become  void. 

See  fiirtlicr,  su/mi.  ]>.  3H0. 

As    WITNKSS,   itc. 

SCHEFULE. 


[See  next  Form.~\ 

Sometime*  instead  of  issuin^•  fundintr  certificates  the  arrears  are  extinguished. 
It  is  now  allowable  to  issue  j)aid-u[)  shares  in  satisfaction  of  the  arrears.  Ffimu- 
fhia  Co.  V.  /ii'iif.  (191(>)  A.  C.   t3il. 


Form  59. 

Fundiug 

eertificRtc. 


'I'lir. Cov,    LiMTD. 

Funding  Certificate. 

Issue  of  funding  certificates  not  exceeding  22,.)0()/.,  carrying  in- 
terest at  3  p.c.p.a.  subject  as  below  meutd. 

Funding  certificate  for  the  princi])al  sum  of  £ . 

1.  This  certificate  is  is.siied  in  respect  of  the  jireference  shares  in 

the  coy,  numbered to  inclusive,  and  in  satisfaction  of 

an  arrear  of  dividend  thereon  uj)  to  the of  — — -,  19 — . 

2.  The  .sd  principal  sun\  above  mentd  carries  interest  at  the  rate 

of  3  p.c.p.a..  payable  half-yearly  on  the day  of ,  and  the 

day  of -,  out  of  the  surplus  profits  of  the  coy  of  each  year 

which  shall  remain,  after  paying  or  providing  for  the  payment  of 
the  dividend  on  the  preference  shares  in  the  coy  at  the  close  of  each 
year,  and  such  interest  is  not  to  be  cumulative. 

3.  In  the  event  of  the  winding-up  of  the  coy,  the  principal  sum 
mentd  in  this  certificate  will  be  pd  off.  &c.  [as  in  clause  3  of  the 
aoreemt^. 


FURMtt. 

4.  This  certificate  is  issiuni  to ,  of ,  and  he,  or  other  the 

reoistercd  holder  for  the  time  being-  hof,  will  be  eiitld  to  the  beiietit 
thof. 

o.  This  certificate  is  issued  subject  to  the  conditions  indorsed 
hereon,  which  shall  be  deemed  part  of  it. 

Given,  &c. 

The  conditions  within  referred  to:  — 

[Here  provide  for  a  register  of  the  certificate  holders,  and  as  tu 
forms  of  transfer,  majority,  &o.,  somewhat  on  the  lines  of  a  registered 
debenture.     See  Form  58,  supra.] 

Sec  further  as  to  arrangements  with  ilasse.s  cf  shai-oholders,  "  Arrangements," 
Cliai)ter  XXIII.,  infra. 
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Form  59. 


Agreement  for  satisfying  Pkkierknce  Dividends  for  a  Term     pojm  60. 
by  the  vssiie  of  DFRFXTiRr  Stock  where,  a  Majority  Clause 
is  in  Articles. 

AN  AGREEMT,  made  the  ~  -  day  of ,  between  A.  B.,  of,  &c..  Parties. 

on  behalf  of  the  holders  of  the  preference  shares  in  the  coy  below 
mentd  of  the  first  pt,  the  sd  A.  B.  on  behalf  of  the  holders  of   the 

ordinary  shares  in  the  sd  coy  of  the  second  pt,  and  the  Coy, 

Limtd    (hnftr  called   "the   coy")   of  the   third  pt.     Whereas  the   Kecitals. 

capital  of  the  coy  is  500,000L,  divided  into  25,000  preference  shares 

of  lOZ.  each  and  25,000  ordinary  shares  of  lOZ.  each:  And  whereas 

all  the  sd  shares  have  been  issued  and  are  fully  pd  up:  And  whereas  ^ 

by  paragraph  (c)  of  Article  110  of  the  arts  of  asson  of  the  coy,  the 

directors  thof  have  power,  before  recommending  any  dividends,  U> 

set  aside,  out  of  the  profits  of  the  coy,  such  sum  as  they  think  proper 

Q&  a  reserve  fund  for  the  purposes  therein  mentd,  and  such  reserve 

fund  mav,  with  tlie  sanction  of  the  coy  in  general  meeting,  be  in  whole 

or  in  part  distributed  by  way  of  bonus  among  tlie  members  in  such 

manner  as  such  general  meeting  shaU  determine:  And  whereas  by 

Article  113  of  the  sd  arts  of  asson.  the  net  profits  of  the  coy  in  each 

year  shall  be  applicable,  first,  in  payment  of  a  cunmlative  preferential 

"dividend  of  6  p.c.p.a.  upon  the  amount  ci-edited  or  pd  up  on  the  pre- 

fei-ence  shares  of  the  coy,  and  subject  thereto,  shall  be  applicable  in 

payment  of  dividends  upon  the  amount  credited  as  pd  up  on  the 

ordinary  shares  of  the  coy:  And  whereas  by  Article  72  of  the  sd  arts 

of  asson,  it  is  provided  that  if  at  any  time,  by  the  issue  of  preference 


^^^  AGREEMKNTS.  [ChAI*.   V. 

Form  GO.  shares  or  otherwise,  tlio  cupiUil  ih  <livi(led  into  shaiiss  oi'  (litleifiit 
classes,  all  or  any  of  the  rights  aud  privileges  belonging  to  any  class 
may  bo  affected,  altered,  modified,  or  dealt  with  in  any  manner  with 
the  sanction  of  an  extraordinary  resohition  las  defined  by  sect.  Gl*  of 
the  Cos  (Consolidation)  Act,  1908)  pas.sed  at  a  separate  general 
meeting  of  the  membere  of  that  cilass,  and  that  to  any  such 
general  meeting  all  the  provisions  of  the  sd  articles  fshall  mutittis 
mutandis  apply,  but  so  that  the  necessary  quorum  shall  be  one-tenth 
in  number  of  the  members  of  the  cla>;s  holding  or  representing  l>y 
proxy  one-tenth  of  the  capital  pd  or  (•rc<lited.a3  pd  on  the  issued  shaies 
of  the  class:  And  whereas  thesd  cunmlative  preferential  dividend  in 
respect  of  the  sd  preference  shares  has  boon  pd  up  to  the  10th  <liiy  of 
January,  19 — :  And  \viiere.\s  the  sd.cuniulativejjreforential  dividend 
is  payable  in  equal  half-yearly  in.stalments  on  the  lOtli  day  of 
January  aud  lOth  day  of  July  in  each  year:  And  where.as  the  vuy 
has  been  so  far  successful  in  its  business  as  to  have  pd  out  of  its 
])rofits,  in  addition  to  the  above  dividend,  in  respect  of  the  sd  pre- 
ference shares,  an  average  dividend  per  year  since  its  incorporation  in 

,  18 — ,  of  more  than  8  p.c.  on  the  capital  pd  up  on  its  ordinary 

shares:  And  whereas  it  has  become  tlie  practice  in  the  district  in 
which  the  coy  carries  on  business  for  brewery  cos  to  make  advances 
to  saloon  keepers  aud  others  witli  a  view  to  obtaining  or  keeping  their 
custom,  and  the  coy  has  been  coinp<'lle<l  to  adopt  this  custom,  and  has 
found  tlie  adoption  thof  advantageous  to  its  business:  And  whereas 
it  is  necessary  to  continue  tliis  practice,  aud  for  the  purpose  the  coy 
requires  further  working  capital:  .\m)  whereas  in  present  circuiii- 
tstances  it  is  not  practicabk^  io  raise  -udi  further  working  capital  from 
outside  sources  except  on  onerous  t*'rm«>:  And  whereas  it  is  con- 
sidoi-ed  that  the  most  economical  mkkIo  of  pnn'iding  the  amount 
required  is  to  retain  in  hand  a  sutficiont  part  of  the  coy's  accruing 
income,  wliich  Avould  otherwise  be  available  for  dividend:  And 
WHEREAS  in  the  circumstances  it  is  considered  that  it  is  desirable  to 
make  provision  for  funding  for  a  linitd  period  the  accruing  dividends 
on  the  preference  shares  afsd. 

KoW    THEREFORE   IT    IS   AGREED   US    foUoWS:  — 

IJext  dividend  1 .  The  coy  shall  satisfy  the  dividend  on  the  preference  shares  afsd, 
fi^^asVebeu-  ^^^^ich  Avill  become  payable  on  the  lOth  July,  19 — ,  as  and  \\hen 
ture  stock         declaimed,  by  issuing  to  each  of  the  holders  of  preference  shares  5  p.c. 

debenture  stock  of  the  coy  to  the  amount  of  suoli  dividend,  and  so  that 

any  fiaction  of  a  shilling  shall  be  pd  in  cash. 

So  as  to  2.   The  coy  shall  as  i-egards  each  of  the  five  next  following  half- 

di^*^^"*        yearly  dividends  on  the  sd  preference  shares,  if  the  directors  of  the 

coy  or  the  majority  of  them  shall  in  the  interests  of  the  coy  consider  it 

expedient,  be  at  liberty  to  satisfy  siich  dividend,  as  and  when  declared, 

in  like  manner. 


FORMS.  '^^^ 

3.   The  debenture  stock  afsd  nhall  be  part  of  the  100,OOOZ.  5  p.c.      Form  60. 

debenture  stock  of  the  coy  which  is  forthwith  to  be  constituted  and  g^^  ^^ 

secured  by  deed  poll  framed  in  accordance  with  the  agreemt  which  debeuture 

has  already  been  approved  by  the  parties  hto.  ^  "^ 

4    Whenever  the  cov  pursuant  to  this  agreemt  natisfies  any  half-  No  dividend 
^  ,  ..11.1-  i?   1   u  on  ordinary 

year's  dividend  on  the  preference  sliares  atsd  by  the  issue  ot  deben-  glares. 

ture  stock  as  afsd,  it  shall  be  precluded  from  paying  any  dividend 

for  such  half  year  on  its  ordinary  shares. 

o.   This  agreemt  is  intended  to  bind  all  the  shareholders  in  the  coy  W^l^"^  to 

and  their  shares  in  the  capital  of  the  coy,  and  also  their  respive 

successors  in  title,  owners  for  the  time  being  of  their  shares. 

6.  The  coy  shall  have  the  custody  of  this  agreemt,  and  shall,  as  Custody, 
soon  as  the  same  becomes  absolute,  cause  a  note  to  bo  indorsed  thou  of 

the  fact  of  the  same  having  become  absolute. 

7.  This  aereemt  will  become  absolute —  Whenagree- 

°  ment  absolute. 

(1.)  If  before  the  Slst  day  of  October,  19—,  separate  general 
meetings  of  the  holders  of  the  sd  prefereiice  shares  and  the 
sd  oi-dinary  (shares  shall  sanction  the  same  by  extra- 
ordinary resolution  in  accordance  with  clause  69  of  the  sd 
arts  of  asson. 

(2.)  If  before  the  31st  day  of  October,  19  -,  afsd,  a  special 
resolution  of  the  coy  shall  have  been  passed  sanctioning 
this  agreemt. 

In  witness  whereof  the  said  A.  B.  has  hereunto  set  his  hand,  and 
the  coy  has  uuused  its  common  seal  to  be  affixed  the  day  and  year 
first  above  Avritten. 


A(;rekmknt  /;//  Dkhenture  Holders  (o  cxtettfi  Time  fo?-         Form  61. 
Payment  where  no  Majority  Clause. 


Time 
extended. 


AN  AGREEMT  made  the day  of ,  between  the Coy,  Parties 

Limtd  (\n\U\-  called  "the  coy"),  of  the  one  pt,  A.  B.,  on  behalf  of 
the  holders  of  the  debentures  of  the  coy  for  20,000/.  now  outstanding, 
of  the  other  pt.     Whereby  it  is  .u;rerd  as  follows: 

1 .  The  time  for  payment  of  the  ppal  moneys  secured  by  the  sd  out- 
standing debentures  of  the  coy  shall  be  extended  to  the  - —  day  of 

,  1935,  and  all  the  sd  debentures  shall  from  Jienceforth  be  read 

and  construed  and  take  effect  as  if  that  date  were  substituted  therein 
for  the  20th  December,  1912,  being  the  date  originally  fixed  therein 
for  payment. 

2.  The  coy  shall  u.se  its  best  endeavours  to  procure  all  the  holders  Ratification. 
fit  the  sd  debentures  to  ratify  this  agreemt,  and  it  shall  be  binding 

on  those  who  ratifv  so  far  as  concorns  their  debentures  afsd  resply. 


410 
Form  61. 

Avoidance. 


Debeutiircs  to 
be  indorsed. 


AGREEMENTS. 


[Chai'.  V. 


3.  Unless  wiiliiu  •lii>'>  li'oin  the  dale  hoi"  the  iioldors  ol  iiiuo- 
tenths  in  vahio  ol  the  sd  deheiitures  shall  ratify  this  agreomt,  it  shall 
thereupon  become  void. 

4.  Each  deljendue  iiolder  at'.sd  who  ratiiies  this  agreeuil  juusi  forth- 
with give  np  his  debenture  to  the  coy  in  order  that  a  raemdin  referring 
lilo  .may  be  indorsed  iliou. 

As  wiT.VEss  the  common  seal  of  tiie  coy  and  I  he  hiiiid  of  the  sd 
A.  B.  the  day  and  voar.  &c. 


An  agreement  a-*  above  liuviug  Ijeen  sealed  by  tiie  ecjnipany  and  siijiied  by 
A.  B.  (not  .sealed  by  liini'.,  printed  copie.s  can  bo  sent  out  to  the  debenture 
holders,  and  they  c^an  l)0  asked  to  ^ipn  at  the  foot  a  note  as  follows: 


Ratification.  '"1,  —       of 

£ ,  numbcrcii 

is  a  copy." 


li(>ing  ;i  holder  of  debentures  of  (ho  coy   for 
.  (Ill  bby  latify  the  agreomt  of  which  the  above 


Eaeh  debenture  iiuldcr  .xiiould  then  send  in  hi.s  del)enture  to  be  endor.sed,  and 
B,  memorandunj  should  be  put  tliere<jn  as  follows:  — 

"  Memoraudion, — That  by  an   agreement  dated  the  day  of  ,   and 

mado  between  the  above  company  of  the  one  part,  and  A.  B.,  on  behalf  of  all 
the  then  holders  of  debentures  of  the  company  for  20,000/.  (including  the 
then  holder  of  this  debenture),  of  tlie  other  part,  it  was  agreed  that  the  time 
for  payment  of  tiie  said  delientures  of  tiie  company,  including  the  within  de- 
benture, sliould  be  extended  to  the day  of ,   1935,  and  tliat  the  said 

debenture  sliould  be  read  and  construed  and  take  effect  as  if  that  date  had  iieen 
substituted  for  the  20th  December,  1912,  originally  therein  fixed  as  the  time 
for  payment,  and  sucli  agreement  was  duly  ratified  by  — ,  tlie  then  holder 
of  tlie  witliin  delientiiie." 


Form  62.  Agreement  by  Deuenh  ke  Holders  allmcing  creatwn  of  Prior 
Lien  Debentures  cmd  makinr/  Interest  oh  existing 
Debentures  pai/ahle  for  Fn  k  Years  out  of  Profits  only 
{majoriti/  clavse^ . 

Debenture.^  now  constantly  contain  a  clause  enabling  a  certain  majority  l)y 
resolution  to  bind  the  rest  to  a  compromise  or  modification  of  their  riglits  in 
this  way;  but  an  agreement  is  useful  to  recite  and  explain  the  circumstances 
giving  occasion  to  tlie  resolution.  See  'ntifa.  p.  413:  Precedents,  vol.  TTl.. 
p.    373. 


I'arties. 


Recitals. 


AN  AGREEMT  made  the 


day  of 


19—.  between  A.  H. 


on  behalf  of  the  holders  of  the  original  debentures  hnftr  inontd.  of 

the  one  pt,  and  the Coy,  Limtd  (hnftr  called  "  the  coy  "),  of  the 

other  pt.  Where.\s  the  coy  was  incorporated  in  the  year  19 — ,  and 
has  a  tiomina]  capital  of  oOO.OOOL,  divided  into  .50,000  shares  of  10/. 
each,  all  of  which  shares  have  been  allotted  and  are  fully  pd  up. 


FORMS.  "lii 

And  whereas  the  eov  lias  iMsuod  270,000/.  of  debentviies,  Imftr  re-      Form  62. 
ferred  io  as  tlie  original  debeutuross,  and  .sxieh  debentures  are  secured 
by  au  indenture,  lint'tr  referred  to  as  the  existing  trust  deed,  dated 

the day  of ,  19 — ,  and  made  between  the  coy  of  the  one  pt 

and  C.  and  D.  of  the  other  pt:  And  whereas  the  said  debentures 
carry  interest  at  the  rate  of  5  p.c.p.a.  payable  half-yearly  on  tlic 

— —  day  of ,  and day  of  ■:   And  whereas  the  business 

of  the  coy  has  not  been  successful,  and  the  net  revenue  froju  such 
business  is  wholly  inadequate  to  pay  the  interest  on  the  sd  existing 
debentures,  moreover  the  coy  has  lost  a  considerable  portion  of 
its  pd-up  capital  and  it  is  taking  steps  to  cancel  the  same:  And 
whereas  the  coy  is  in  urgent  need  of  further  funds,  to  the  extent 
of  50,000/.  or  thereabouts,  for  carrying  on  its  business,  and  unless 
such  further  funds  can  be  raised  the  coy  will  have  to  stop,  and 
stoppage  would,  it  is  apprehended,  disastrously  affect  the  security 
of  the  holders  of  the  existing  debentures:  And  whereas  it  is  con- 
sidered impossible  to  raise  such  further  funds  except  upon  the 
security  of  doboutures  ranking  in  point  of  security  in  priority  to 
the  existing  debentures,  and  upon  the  footing  that  the  rights  of  tiie 
holders  of  the  existing  debentures  shall  be  modified  as  hnftr  pro- 
vided, so  that  the  coy  may  have  an  opportunity  of  working  and 
developing  its  l)usiness  and  bringing  it  into  a  paying  condition 
without  depleting  its  resoiu'ces  by  paying  tlie  interest  on  the  existing 
debentures  out  of  capital. 

Now    I'HEKEFORK   IT   IS  A(;i<EEJ.»  aS   follows: 

1.  The  coy  shall,  as  soon  as  this  agroemt  shall  become  absolute,  as  Prior  lien 

hnftr  i)rovided.  l)e  at  libertv  to  issue    further  debentures    to    the  debentures 

'-  '  .         .  may  be 

aggregate  amount  of    50,000/.,  carrying  interest  at  such  lalc,  jiot  created. 

exceeding  5  p.c.p.a.,  as  the  coy  may  fix,  and  having  priority  in  point 

of  charge  on  the   undertaking  and  assets  of  the  coy  over  the  sd 

existing  debentures  of  the  aggregate  amount  of  270,000/.  and  the 

securities  for  the  same.     Each  of  the  sd  further  debentures  shall  be  ^ 

framed  in  accordanc(!  with  the  form  set  forth  in  the  scliodulo  hto. 

2.  The  sd  further  debentures  shall  be  secured  by  a  trust  deed  Ifow  socureJ. 
(hnftr  called   'the  new  deed'"),  framed  in  accordance  with  tlie  draft 

which  is  already-  prepared  and  approved  of  by  the  parties  hto,  and 
expressed  to  be  made  between  the  coy  of  the  first  pt,  the  said  C. 
and  D.  of  the  second  pt.  and  E.  and  F.  of  the  third  pt,  and  the  trees 
of  the  existing  deed  shall  concur  in  and  execute  such  new  deed. 

o.   The  interest  on  tlie  existing  debentures  due  the  1st  of  -fuly,   Interest  wheu 
1908,  shall  be  released,  and  the  holders  of  the  existing  debentures   P^ya^^^'- 
shall  resply  surrender  (o  the  coy  to  be  ('ancellod  the  (  oii])ons  referring 
to  such  interest. 

4.   For  the  term  of  five  years,  as  from  the  1st  Jul}',  19 — ,  the  interest  Out  of  profits. 
payable  on  the  sd  existing  debentures  shall  be  payable  exclusively 
out  of  the  profits  of  the  coy  as  follo\vs,  that  is  to  sa}^  the  not  profits 
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[Ohai>.  v. 


Form  62. 


Accounts. 


Indorsement. 


Operation. 


Extra- 
ordinary 
resolution. 


Considera- 
tion. 


of  the  coy  for  the  lialf-year  emliiig  the  31.st  of  Docoinber  next,  and 
lor  each  succeoding'  half-yoar,  «hall  bo  ascertained  by  a  profit  and 
J0.9.S  account  Avhich  shall  be  made  out  as  soon  a.s  practicable  after  the 
dose  of  each  half-year,  and  in  iuscertaijiing-  fsuoh  net  profits  the 
account  .shall  l)o  credited  with  the  o^ro8.s  profit,  and  .shall  be  debited 
with  all  outgoings  for  rates,  taxes,  wag-es,  and  other  outgoings  neces- 
sary or  properly  incurred  in  carrying  on  the  business,  and  with  a 
reasonal)le  deduction  for  depreciation  of  plant,  machinery,  and 
patents,  and  Avith  the  interest  on  the  new  debentures,  and  with  any 
other  current  interest  except  the  interest  on  the  existing  debentures, 
and  the  credit  balance,  if  any,  shall  be  regarded  as  the  net  profit  of 
the  half-year  for  purposes  hof.  And  such  credit  balance  shall  be 
applied  in  or  towards  the  payment  of  the  interest  on  the  existing 
debentures  for  the  half-year  compri.se<l  in  such  account,  and  if  such 
credit  balance  shall  be  insufficient  to  pay  such  interest  in  full,  the 
interest  foi'  tlio  half-year  shall  be  reduced  accordingly,  and  if  there 
shall  bo  no  credit  balance  for  such  half-year  there  shall  l)e  no  interest 
on  the  debentures  for  that  half-year. 

5.  The  coy  shall,  with  all  convenient  speed  afier  the  close  of  such 
half-year  afsd,  furnish  the  trees  or  tree  of  the  existing  trust  deed 
with  a  full  and  correct  profit  and  lo.ss  account,  showing  the  amount 
of  net  profit  for  such  half-year  ascertained  as  afsd.  and  shall  procure 
such  account  t^)  be  certified  as  correct  by  the  auditors  of  the  coy,  and 
such  certificate  shall  bo  conclusive. 

<).  If  this  agrecint  becomes  absolute,  notice  thereof  shall,  as  soon 
as  such  extiaordinary  resolution  as  is  hnftr  mentd  shall  have  been 
pa.s.sed,  and  the  new  deed  shall  have  been  executed,  be  indorsed  on 
each  of  the  said  existing  debentures,  and  the  holders  thof  shall 
deliver  the  sanw  to  the  coy  for  the  purpose  of  such  indorsement  being 
made  accordingly. 

7.  If  this  agi-eemt  becomes  absolute,  it  shall  take  effect  and  operate 
by  way  of  modification  of  the  right.s  of  the  holders  of  the  existing 
debentures,  and  of  the  provisions  contained  in  the  existing  trust  deed. 
And  the  trees  shall  concur  with  the  coy  in  executing  a  supplemental 
trust  deed  in  the  terms  of  the  draft  which  has  already  been  prepared 
by  Messrs.  . 

8.  This  agreemt  shall  become  absolute  a.s  soon  as  it  shall  be  sanc- 
tioned by  an  extraordinary  resolution,  as  defined  in  the  third  schedule 
to  the  ppal  indenture.  pa.ssed  at  a  meeting  of  the  holders  of  the 
existing  debentures,  as  therein  })iovided.  and  if  it  does  not  become 
absolute  w'ithin days  from  tlie  date  thof.  this  agreemt  shall  there- 
upon become  void. 

9.  In  conson  of  the  premises  the  coy  shall  use  its  best  endeavours  to 
procure  the  passing  of  the  sd  extraordinary  resolution,  and  the 
placing  of  the  .sd  .")0.0007.   new  debentures. 


F0KM8. 
As  WITNESS  the  common  seal  of  the  coy,  and  the  hand  of   the  sd      Form  62 
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A.  B.,  the day,  &c. 

The  Schedules  above  referred  to. 


The  above  is  a  specimen  of  an  agreement  made  with  a  view  to  binding  deben- 
ture holders  by  majority  provisions  in  the  trust  deed  securing  the  same.  See 
Part  III.  As  a  general  rule  it  is  convenient  and  desirable  to  deal  witli  such 
matters  by  provisional  agreement,  and  then  to  pass  an  extraordinary  resolu- 
tion (see  Companies  (Consolidation)  Act,  1908,  s.  69  (1))  ratifying  tlic  agree- 
ment. See  Form  in  Part  III.  The  reason  is  that  the  agreement  affords  an 
opportunity  of  placing  on  re;-ord  the  circumstances  on  which  the  resolution  is 


Sometimes  the  quorum  under  the  deed  is  too  large,  or  for  other  reasons  it  is 
thought  better  to  proceed  under  sect.  120  of  the  Companies  (Consolidation)  Act, 
1908.  In  any  such  ciuse  a  clause  will  I>c  substitut-ed  for  clause  8  making  the  agree- 
ment conditional  on  the  same  being  sanctioned  as  an  arrangement  under  sect.  120 
of  the  Act,  and  then  application  will  be  made  to  the  Court  to  direct  the  calling 
of  meeting.     See  infra,  "Arrangements,'"  Chapter  XX 111. 


Agreement  to  s.att.sj-v  Boms  hi/  Issi  t:  of  Pajd-up  Shakes.        Form  63. 


AN  AGKEEMT  made,  &c.  bolweeu  the •,  Limtd  ( Jinftr  called  A."-reement 

■'  (he  coy  "),  of  the  one  part,  and  A.,  of ,  on  behalf  of  himself  and  to  8atisfy 

all  the  other  holders  of  ordinary  shares  in  the  capital  of  the  coy  and  bonus  in 

a«  trnstec  for  tlieni,  of  the  other  part.    Whereas,  at  an  extraordinary  paid-up 
general  meeting-  of  the  coy,  held  on  the  24th  day  of  January,  1908, 
it  was  resolved  as  follows,  that  is  to  say:  — 

That  it  is  desirable  to  capitalize  the  sum  of  100,000/.,  being-  part 
of  the  undivided  profits  of  the  co}^  standing  to  the  credit  of 
,  the  coy's  reserve  fund,  and  accordingly  that  a    bonus    of 

105.  per  share  free  of  income  tax  on  each  of  the  issued 
ordinary  shares  be  and  the  same  is  hby  declared,  and  that 
(he  directors  be  and  they  are  hby  authorized  to  satisfy  such 
bonus  by  the  dis(ribution  amongst  the  members  holding 
ordinary  shares  rateably  of  100,000  of  the  unissued  II. 
ordinary  shares  in  the  coy,  credited  as  fully  paid  in  satisfac- 
tion of  such  bonus. 

And  whereas,  pursuant  to  clause  of  the  coy'.s  arts  of  a-^son, 

the  said  A.  has  been  duly  authorized  by  the  directors  of  the  coy,  on 
behalf  of  the  bolders  of  the  ordinary  shares  afsd,  to  enter  into  this 
agreemt:  And  whereas  the  names  of  the  holders  of  ordinary  shares 
in  the  coy  are  specified  in  the  schedule  hto : 
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Form  63.         Now    jiikkkfork  it  is  acjkkkd  a.s  t'ulluw.s:  — 

AUotinout.  ^-   Tlie  coy  shall  allot  and  issue  to  each  of  the  peifjuus  uaiiicd  in  the 

schedule  hto  the  number  of  new  ordinary  shares  of  ll.  each  (part  of 
the  sd  100,000  ordinary  shares )  set  opposite  Ids  or  her  name  in  the 
second  column  of  the  same  schedule,  and  where  in  such  schedule 
eeveral  jiersons  are  bracketed  as  joint  h<jlder-«  thov  shall  be  considered 
ojio  ])erson  for  the  purposes  of  this  clause. 

2.  The  said  shai'es  shall  be  numbered to inclusive,  and 

shall  be  crodit<'d  a**  fully  paid  u]). 

."{.  The  coy  shall  also  allot  to  each  ol  iln-  ^aid  lu'ldoKS  the  fractional 
certificate  (if  auy)  set  opposite  his  or  her  name  in  the  third  column  of 
(he  same  schedule,  and  each  of  llie  said  fractional  certificates  shall  be 
framed  so  that  the  bearer  of  every  two  of  tliem  shall  be  entld  on 
presentation  thof  to  the  coy  within  -  weeks  from  the  date  liof  to 
call  for  an  allntment  of  one  fully  ptl-up  ordinary  share  in  the  capital 
of  the  coy. 

Satisfactiou.  4.   The  sd   shares  so  credited  aii<l   fractional   c<Mtificales  shall   be 

accepted  in  satisfaction  of  the  sd  Imhuis. 


Numbering. 


Fractional 
certificate. 


As  WITNKSS,  &C. 


The  Schedule  .\bovi:  KErKUKicD  to. 


Names  of  shareholders,  joint  holders 
being  bracketed. 


Number  of  shares 

to  be  allotted 

to  tach. 


Number  of  fractional 

certificates  (if  any) 
t.)  be  allotted. 


Form  64. 


AN  AGEEEMT  made  the 


dav  of  ,  between  A.  B.,  on 


behalf  of  all  the  shareholders  in  the  above-named  coy  (hnftr  called 

Agreement  as  c  i  z-i    t%      -n    -n 

to  requisition   "the  coy  "),  except  the  present  directors  thof,  and  C.  D.,  E.  F.  and 

-,  E.  F.  of , 


and  general      Q.  H->  hnftr  mentd,  of  the  one  pt,  and  CD.  of 
meeting.  '- 

and  G.  H.,  of ,  of  the  other  or  second  pt. 

AVhereby  it  is  agreed  as  f ollows :  — 

1.  The  sd  C.  D.,  E.  F.,  and  G.  H.  are  to  use  their  best  endeavours 
t-o  procure  the  signature  by  the  requisite  number  and  proportion  of 
shareholders  in  the  coy  of  the  requisition  for  a  g-eneral  jueeting, 
framed  in  accordance  with  the  form  set  forth  in  the  schedule  hto 
Avhich  is  now  in  course  of  signature,  and  shall,  when  such  requisition 
has  been  so  signed,  deposit  the  same  at  the  registered  ofiice  of  the  coy. 
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2 .  If  the  directors  of  the  coy  do  not  proceed  to  cause  a  meeting  to 
he  held  within  twenty-one  days  from  the  date  of  the  requisition  being- 
.so  deposited,  the  requisitionists  or  the  majority  of  them  in  value  arc 
to  convene  the  same,  and  the  sd  C.  D.,  or  failing-  him  the  sd  E.  F., 
or  failing  him  the  sd  G.  H.  is  to  be  considered  to  be  appointed  by 
the  requisitionists  for  the  purpose  of  signing-  the  requisite  notice 
convening  such  meeting  to  be  held  within  three  months  from  the  date 
of  such  deposit. 

o.  Each  member  who  ratifies  this  agreement  shall,  if  so  required  by 
the  sd  C.  D.,  E.  F.,  and  G.  H.,  sign  the  requisition  and  also  two  proxy 
forms  (one  for  each  of  the  two  meetings  i,  and  shall  be  deemed  to 
authorize  the  secretary  to  fill  up  the  blanks  therein. 

4.  Should  any  resolution  be  passed  at  the  meeting  afsd,  whether 
convened  by  the  board  of  directors  or  by  tlie  requisitionists,  which  in 
order  to  have  effect  requires  to  be  couHrmed  as  a  special  resolution, 
and  the  directors  do  not  convene  the  meeting  within  seven  days  from 
the  date  of  the  pa.ssing  of  the  first  resolution,  then  and  in  such  case 
the  sd  C.  1).,  E.  F.,  and  G.  H.  shall  convene  tlio  same,  and  for  that 
purpose  the  sd  C.  D.,  or  failing  him  the  sd  E.  F.,  or  failing  him  the 
.sd  G.  H.,  is  to  be  considered  to  be  appointed  by  the  requisitionists  for 
the  pui-pose  of  signing  the  requisite  notice  convening  such  meeting. 

As  WITNESS  the  hands  of  the  parties  hto  this day  of . 

The  Schedule  above  i-eferred  to  see  next  Form].  . 

See  sect.  Gti  uf  the  Cumpanies  (Coiisolidatioii;  Act,  1908,  giving  a  .statutory 
right  to  lioldors  of  the  issuod  share  capital  to  liave  a  gfiioral  mooting  called. 
As  to  l)hink  proxies,  see  l'\jrm  251,  note  to  clause  81. 


Form  64. 


The 


Company,  Lf\nrED. 


Form  65. 


To  the  Dii-ectors  of  the  above-name<l  coy.  Requisition 

Take  notice  that  we,  the  undersigned  shareholders  in  the  above-  ^"^'  extraordi- 

'^  1       e    1       narj'  general 

named  coy,  holding  in  the  aggregate  not  less  than  one-tenth  of  the  meeting. 

issued  capital  of  the  sd  coy  upon  which  all  calls  or  other  sums  due  Sect.  66  of 
liave  been  pd,  do  hby  require  you  to  convene  an  extraoi-dinary  g-eneral      ^  ^ 
meeting  of  the  above-named  coy  for  the  objects  following,  that  is 
to  say:  — 

(1.)  To  pa.ss  a  resolutiun  to  tlie  effect  that  the  meeting  is  dis- 
satisfied with  the  conduct  of  the  directors  and  calls  on  them 
to  retire,  and  determines  that  it  is  inexpedient  that  they 
should  be  allowed  to  act  any  further  as  directors  of  the  coy. 
(2.)  To  pa.ss  a  resolution  to  the  elfect  that  no  sale  of  the  coy's 
patents  is  to  be  made  without  the  sanction  of  a  general 
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meotiiiy,    and     in     parliculai     tlial     iJic     j)io|m).so(I    .sale    to 

Mr.   L F— — ,  a  shareholder  in   th<'  coy,  is  not  to  he 

made  without  .such  saiu-lion. 

(3.)  To  select shuroholder«  iii  the  coy  to  act  as  a  protective 

committee  and  to  pass  a  i-esolution  appointing  such  persons 
to  be  a  committee  and  vesting  in  them  surli  powers  as  may 
seem  to  the  meeting  e.xpcdient  in  the  interests  of  the  coy. 

(4.)  To  pass  a  resolution  or  resolutions  ])ursuant  to  clause of 

the  arts  of  asson  removing  all  or  such  one  or  more  of  the 
directors  now  in  office  as  to  the  meeting  may  seem  e.xpedieut. 

(5.)  To  appoint  Buch  person  or  persons  as  the  meeting  may  think 
fit  to  be  directors  of  the  coy . 

(6.)  To  pass  a  resolution  altering  clause  90  of  tJie  arts  of  asson  bv 
substituting  tlie  word  "seven  "  for  the  word   'live"  therein. 

See  Comijaiiics  (Consolidation;   .Vit,  1908,  s.  tiG. 

It  should  be  seen  that  the  articles  allow  sudi  nuittnw  ti»  In-  dcult  with.     See 
i)ifra,  p.  747. 


Form  66.     Agreement  hi/  lioNDiioLOKK.N    /'//  .Vmkkic.v.n    R.mlw.vy  Co.    I<> 
Di.i'osTT  their  KoNns  irith  a  vk'tr  to  inited  AfTTox. 


Bond  depoHit 
agreement. 
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Interpreta- 
tion. 


AN  AtiK  EKMT  nuuh*  this  day  of  ,  l)0tween  A.  B.,  of , 

on  behalf    of    him.self    and  all  the  other  holders  of    bonds  of    the 

Coy  (a  coy  constituted  in,  Scv.,  and  huftr  called  the  American 

coy),  of  the  one  })t,  and  the Corporation  ilinfti'  called  the  cor- 
poration), of  the  other  pt:  \Vhere.\s  the  American  coy  issued  a 
series  of  first  mortgage  bonds  for  $1,000,000,  and  such  bonds  are  still 
outstanding  unredeemed:  And  \vhere.\s  the  American  coy  has 
become  involved  in  financial  diihculties,  and  has  made  default  in 
payment  of  the  interest  on  the  sd  bonds;  and  its  undertaking  is  now 
in  the  hands  of  a  recr,  appointed  in  an  action  of,  &c.:  And  wherea.s 
the  bulk  of  the  sd  bonds  are,  it  is  believed,  held  by  persons  residing 
in  the  United  Kingdom:  And  whereas  it  is  necessary  to  take  steps 
to  protect  the  interests  of  the  holders  of  the  sd  bonds,  and  with  a  view 
thereto  it  is  desirable  to  procure  the  co-operation  of  the  bondholders 
or  the  bulk  of  them:  And  wiiereas  the  corporation  is  willing  to  act 
as  trees  for  the  purposes  thof . 

Now    THEREFORE    IT    IS    AGREED   aS    folloWS: 

1.  In  these  presents — 

"The  bonds"  means  the  bonds  afsd: 

"  Bondholder  "  means  a  holder  of  any  of  the  bonds: 


FORMS. 
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"  The    certificates "    means    the    certificates    issued    under     Form  66. 

clause  4  hof  and  for  the  time  being  outstanding: 
"  The  certificate  holders '"  means  the  holders  for  the  time 

being-  of  the  certificates. 

2.  Each  bondholder  who  ratifies  this  agreemt    is    forthwith    to  Deposit, 
deposit  his  bonds   with  the  corporation  upon  the  footing  of  this 
agreemt,  and  is  to  receive  in  return  a  certificate  as  hnftr  provided. 

3.  The  object  of  the  deposit  and  registration  of  the  bonds  of  the  Effect  of 
wilhin-mentd  series  is  to  invest,  and  a  party  depositing  and  regis-     ^^^^^  ' 
tering  the  same  is  to  be  regarded  as  thereby  investing,  the  corpora- 
tion with  the  following  powers,  that  is  to  say:  — 

(a)  To  act  as  if  it  were  the  absolute  owners  thof ,  aud  to  exercise  all 

rights  and  powers  extending  to  the  ownership  of  such  bonds. 

(b)  In  particular,  without  derogating  from  the  generality  of  the 

foregoing  power,  to  advance  and  support  claims  and  enforce 
the  rights  of  the  bondholders;  to  negotiate,  conclude,  and 
carry  out  any  comiironiise  with  the  American  coy;  to  prose- 
cute, defend,  intervene  in.  and  compromise  legal  or  other 
proceedings  in  relation  to  the  bonds;  to  concur  in  referring 
any  question  to  arl)iiranon.  and  to  cany  out  any  awards;  to 
bid  at  any  sale  or  sales  of  the  mongagcd  ])pty,  and  in  the 
event  of  the  corporation  becoming  a  purchaser,  to  manage, 
work,  and  re-organi/e  the  same:    to  lodge  the  bonds  de- 
posited with  any  banker,  broker,  lawyer,  or  safe  deposit  coy 
or  agent  in  the  United  Kingdom  or  America;  to  sell  or  ex- 
change the  bonds  deposited  for  cash  or  for  shares,  bonds, 
debentures,  or  other  securities;  to  sell,  lease,  or  concur  in 
any  sale  or  lease  of  the  ppty  mortgaged;  to  release,  post- 
pone, or  modify  the  mortgage  or  diarge  securing  the  bonds; 
to  concur  in  any  re-organization,  re-construction,  or  arrange- 
ment:   10    appoint    and    employ    agents,    legal    and   other 
advisers,  and  assistance,  and,  if  thought  fit,  to  adopt  and 
act  on  their  advice;  to  apply  to  any  municipalities,  autho- 
rities, or  governments  for  any  rights,  powers,  interests,  or 
privileges,  and  for  any  legislative  or  governmental  decrees; 
and  to  receive  and  give  discharges  for  any  money  or  securi- 
ties receivable  in  respect  of  the  sd  bonds,  whether  accord- 
ing to  the  tenor  thof  or  according  to  any  such  arrangement 
or  compromise  as  afsd  or  otherwise,  and  to  apply  and  dis- 
tribute anv  such  moneys  or  securities  according  to  the  rights 
of  the  bondholders;  and  generally  to  act  in  all  things  as 
the  corporation  mav  think  expedient  in  the  interests  of  the 
holders  of  certificates  (hnftr  called  '  the  certificate  holders"). 
(c)  To  delegate  any  of  the  sd  powers  and  authorities  and  discre- 
tions to  any' person  or  persons,  or  coy  or  cos,  and  on  such 
terms  and  in  such  manner  as  to  the  corporation  may  from 
time  to  time  seem  expedient . 
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Certificate. 


Application  of 
contribution. 


Form  66.  4.  Tlie  corporation  is  to  issue  to  each  depositor  a  certificate  repre- 
senting each  bond  deposited  by  him,  and  entitling  the  bearer  to  the 
riglilw  arising-  from  the  deposit,  subject  to  these  conditions;  and 
each  certificate  liolder  shall  be  bound  at  any  time,  and  from  time 
to  time,  on  notice  from  the  corporation,  to  execute  such  power  of 
attorney  and  other  authorities  in  favour  of  the  corporation,  or  any 
nominee  or  nominees  of  the  corporation,  as  the  corporation  may 
ro(|uire. 
Contribution.  .).  In  order  to  provide  the  necessary  funds  for  the  purposes  of  the 
corporation,  a  cash  contribution,  0(pial  to  1  p.c.  of  the  nominal  amount 
of  the  bonds  deposited,  nmst  be  pd  by  each  depositor  ypon  making-  tlie 
deposit;  and  if  the  corporation  shall  at  any  time,  by  writing  under 
it.s  seal,  certify  that  more  funds  mo  required  for  the  purposes  of  the 
corporation,  then  the  corporation  may  raise  such  further  funds  on  the 
security  of  the  bonds,  at  such  rate  of  interest,  not  exceeding  5  p.c. 
a.s  tlie  corporation  may  arrange;  ami  ilic  corporation  may  pay  off  such 
advances  out  of  any  moneys  arising  out  of  the  bonds;  and  before 
any  bond  can  be  withdrawn  by  the  holder  of  the  certificate  ropre- 
Honting  the  same,  he  must,  if  so  required,  pay  to  the  corporation  a 
jx'oportionatc  part  of  such  fuitiier  assessment. 

(i.  The  contributions  and  advances  afsd  shall  be  applied  by  the 
corporation  in  manner  following,  that  is  to  say:  — 

(1)  To  the  payment  of  \Uv  \m-^[  and  future  expenditure  of  the 
corporation,  of  and  incidental  to,  or  connected  with,  the 
deposit  of  the  bonds,  and  of  the  doing  of  all  such  things  as 
the  corporation  may  think  it  expedient  to  do  in  the  interests 
of  the  certificate  holders. 

(2)  To  the  payment  of  the  renuineration  of  the  corporation. 

(3)  Any  surplus  shall,  wIkmi  the  labours  of  the  corporation  in  rela- 
tion to  the  bonds  shall  have  been  com])leted,  be  divided 
amongst  the  certificate  holders  in  proportion  to  the  amount 
of  tlie  bonds  voprosonted  by  certificates  held  by  the 
subscribers. 

7.  The  corporation  shall  be  entld  to  such  i-emuueration  for  its 
services  in  relation  to  these  presents  as  it  shall  determine,  not 
exceeding  one-half  ji.c.  of  the  nominal  value  of  the  bonds  deposited. 

8.  The  corporation  may  at  any  time  convene  a  meeting  of  the 
certificate  holders.  At  least  seven  days'  notice  by  advertisement  in 
three  London  daily  newspapers  shall  be  given  of  such  meeting.  A 
quorum  of  any  such  meeting  shall  be  at  least  teji  persons  holding 
certificates  for  at  least  $ of  the  bonds  deposited. 

9.  At  every  such  meeting  the  bearers  of  the  certificates  afsd  shall 
be  regarded  as  exclusively  entld  to  vote  in  respect  of  the  bond  or 
bonds  represented  thereby,  and  upon  the  voting  for  every  $100  of 
jipal  owing  in  respect  of  any  such  bond  or  bonds  shall  confer  one 
vote  on  the  corresponding  certificate  holder. 

SV^werof  10-  A  general  meeting  of  certificate  holders  convened  as  afsd  shall 

luajoritj.  liive  full  power  by  resolution  passed  by  a  majoritj  of  the  votes  given 


Rcmuuera- 
tioii. 


Meetinff. 
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upon  the  question  to  sanction  and  approve  any  course  of  action  which      Form  66. 
the  committee  may  recommend.  " 

11.  If  ii  })oll  is  demanded,  it  shall  be  taken  in  such  manner  and  at  Poll, 
such  time  and  place  as  the  chairman  of  the  meeting  directs,  land 
either  at  once  or  after  an  interval  or  adjournment  or  otherwise,  and 

the  result  of  the  poll  shall  be  deemed  to  be  the  resolution  of  the 
meeting-  at  which  such  poll  was  demanded. 

12.  The  chairman  of  any  such  meeting  may,  with  the  consent  of  Adjourmuent. 
the  meeting,  adjourn  the  same  from  time  to  time  and  from  j)lace 

to  place,  but  no  business  shall  be  transacted  at  an  adjourned  meeting 
other  than  the  business  left  unfinished  at  the  meeting  from  which 
the  adjournment  took  place. 

13.  Any  pull  duly  demanded  on  the  election  of  a  chairman  of  a  When  no  iioll. 
meeting  or  on  any  question  of  adjournment  shall  be  taken  at  the 

meeting  without  adjournment. 

14.  Notice  to  the  certificate  holders  or  any  of  them  may  be  given  Notice, 
by  advertising  the  same  in  three   London  daily   newspapers,  and 

shall  be  deemed  to  be  served  on  the  day  following  that  on  a\  hich  the 
last  of  such  advertisements  shall  be  published. 

15.  Minutes  of  all  resolutions  and  proceedings  of  any  meeting  of  Minutes, 
the  corporation  or  of  the  bondholders  shall  be  made  and  duly  entered 

in  books  to  be  provided  by  the  corporation,  and  any  such  minutes,  if 
purporting  to  be  signed  by  the  chairman  of  the  meeting  at  which  such 
resolutions  were  passed  or  pi-oceedings  liad,  shall  be  conclusive  evi- 
dence of  the  mattci'S  therein  stated;  and  until  the  contrary  is  proved, 
ever}'  such  meeting  in  respect  of  the  proceedings  of  which  minutes 
have  been  made,  shall  be  deemed  to  have  been  duly  held  and  con- 
vened, and  all  resolutions  passed  thereat,  or  proceedings  had,  to  have 
been  duly  i)asried  and  had. 

16.  The  corporation  does  not  giuirantee  the  genuineness  of  the  No  guarantee, 
bonds  in  respect  of  which  the  certificates  are  issued,  and  it  reserves 

to  itself  the  right  to  call  in  any  certificate  upon  returning  to  the 

holder  of  such  certificate  the  bond  or  bonds  deposited  with  it,  and  '^ 

the  corporation  shall  not  be  bound  to  assign  any  reason  for  exercising 

the  power  so  reserved. 

17.  The  certificate  in  each  case  is  to  be  regarded  for  all  purposes  Negotiability 
as  a  negotiable  instrument  and  as  conclusively  evidencing  the  title  '^^  ceitifiLutes. 
of  the  bearer  for  the  time  being  and  from  time  to  time  to  the  bond 

or  bonds  therein  mentd  and  all  persons  are  invited  by  the  cori^oratiou 
.and  the  owners  thof  to  act  on  that  footing,  and  neither  the  corporation 
nor  any  holder  or  depositor  shall  be  affected  by  any  notice  to  the 
•contrary,  and  no  depositor  or  holder  shall  be  required  or  liable  to 
deliver  up  or  otherwise  deal  with  such  bond  or  bonds  except  upon  the 
terms  of  the  corporation,  and  the  certificate  holder  is  not  to  be  at 
liberty  to  withdraw  his  bond  or  bonds  until  the  corj^oration  shall 
have  certified  in  writing  under  its  seal  that  its  relatioiiii  to  the  bond.s 
are  complete. 
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Form  66.         18.  This  agreemt  is  conditional  on  its  being-  ratified  in  writing  by 

„    TT.  the  holders  of  all  the  bonds  or  bv  tlio  holders  of  such  proportion, 

being  not  less  than  one-tourth  m  value  thereof,  as  the  corporation 

may  consider  sufficient,  and  if  this  agreemt  does  not  become  absolute 

before  the  of  ,  it  shall  on  that  day  become  void,  and  the 

deposited    bonds   shall   be    returne<l   Ut   the    eortificato    holdoi-s    on 
demand. 

19.  [Indemnity  to  coy,  &c.] 


Form  67.     Agreement  thai  Directors  gh^ll  take  up  Le.\ses  and  shall  (jranl 

SuB-LE.\SES  to  Company. 


•Vgreement 
for  directors 
to  take  leases 
and  grant 
sub-leases  to 
company. 


Agrecmt;  coy  (1)  and  A.,  B..  and  C.  (directors;  (2;. 

Recitals  to  the  eftect  that  tho  coy  carries  on  business  on  certain 
leasehold  premises,  and  has  ne^:()tiate<l  with  the  landlords  for  now 
leases,  but  that  they  will  only  grant  the  same  to  .substantial  indi- 
viduals and  not  to  the  coy,  and  that  the  coy  has  requested  the  directors 
to  take  up  the  leases  and  grant  sub-lea.ses  to  tho  coy  on  similar  terms, 
and  that  tho  directors  are  willing  to  do  so,  and  that  tlio  forms  of 
the  leases  are  annexed. 

Now  IT  IS  HEREBY  AC.REED  aS  follows:  — 

1.  The  directors  shall  use  their  best  endeavours  to  obtain  the  sd 
lea-scs,  and  after  e.xecution  thof  the  coy  shall  grant  the  sub-lea.ses 
and  the  coy  shall  e.vecute  couutor-parts  of  the  sub-leases. 

2.  At  the  same  time  the  coy  shall  ooncur  with  the  directors  iu 
executing  a  trust  deed  by  way  of  security  to  the  directors  in  the  terms 
of  the  draft  annexed  hto. 

3.  In  taking  up  the  .sd  leases  the  sd  directors  are  not  to  be 
considered  as  trustees  for  the  coy,  and  the  coy's  only  rights  in  the 
demised  premises  are  those  which  shall  bo  conferred  by  the  sub-leases 
afsd,  and  accordingly  the  lessees  or  other  the  persons  or  person  for  the 
time  being  entitled  to  the  premises  in  reversion  expectant  on  the  sd 
sub-leases  are  to  liavo  full  powers,  rights  and  remedies  a«  the  absolute 
owners  or  owner  of  the  sd  reversions  resply. 

4.  This  agreemt  is  conditional  on  the  same  being  sanctioned  and 
a,p proved  by  a  resolution  of  the  coy  in  general  meeting. 

In  WITNESS,   &c. 

The  Schedules. 


A  limited  company,  it  has  been  decided,  is  a  "  respectable  and   respon.sible 
person  "  within  the  meaning  of  a  covenant  by  a  lessee  not  to  assign  without 
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the  consent  of  the  lessor   (such  consent  not  to  be  withheld   in   the  case  of  a      Form  67. 

"respectable  and  responsible   person").      H'iUinott   v.   London  Road  Car  Co., 

(1910)  2  Ch.  525. 


Agreement  as  to  Sale  of  Goods  /;//  a  Manufacturing  Com-     Form  6c. 
PANY  to  a  Firm  as  Intermediary  jor  supplying  Retail 
Traders  and  the  Public  :   Minimum  Prices. 

AN  AGREEMT,  made,  &c.,  between  the Manufacturing  Coy, 

Limtd  (hnftr  called    'the  coy"),  of  the  one  pt,  and  A.,  of ,  B., 

of  ,  and  C,  of  ,  carrying  on  business  as,  &c.,  at,  &c.,  in 

partnership  under  the  style  of,  &c.  (hnftv  called  'the  firm"),  of  the 
other  pt. 

Whereby  it  is  agreed  as  follows:  — 

1.  The  coy  shall  supply  to  the  firm,  and  the  Ih-m  shall  purchase  and  Company  to 
act  as  intermediaries  for  the  sale,  distribution  and  supply  to  the  trade  '""PP  ^  ^"'^  '"• 
and  to  the  public  of  ,  &c.,  and  similar  goods  manufactured  by 

the  coy,  and  the  firm  shall  use  their  best  endeavours  to  promote  such 
sale  and  distribution.  The  prices  at  whicli  goods  shall  be  supplied 
by  the  coy  to  the  firm  shall  be  those  specified  for  .such  goods  in 
the  cuiTent  price  list  for  the  time  being  of  the  coy  for  the  United 
Kingdom  (hnftr  called  'the  coy's  current  price  list  ')  less  the  dis- 
count mentd  in  clau.se  18  hof. 

2.  Save  as  provided  by  clause  3  hof,  the  firm  shall  not  without  the  Minimum 
express  coasent  in  writing  of  the  coy  su})ply  for  any  })urpo^e  whatever  P^'^eti. 
goods  of  the  kinds  specified  or  referred  to  in  clause  1  hof  manufac- 
tured and  supplied  by  the  coy  at  less  prices  than  those  specified  in 

the  coy's  current  price  list,  nor  shall  the  firm  without  such  consent 
allow  any  rebate,  bonus,  allowance,  or  reduction  of  any  kind  on  such 
price  cither  directly  or  indirectly. 

3.  The  firm  shall  at  the  commencement  of  each  .season  prepare  a  Discount 

retail  pattern  book  of and  other  goods,  and  shall  therein  price  li'^^ite'i. 

their  goods  in  conformity  with  the  next  following  clause  hof. 

4.  The  minimum  and  maximum  scale  for  pricing  in  the  sd  retail  Scales  for 
pattern  book  shall  be  fixed  at  the  beginning  of  each  season  by  the  P"'^^'^^^- 
vote  of  a  majority  of  a  committee  consisting  of  two  of  the  directors 

for  the  time  being  of  the  coy  and  the  acting  members  of  the  committee 
established  under  clause  20  hof.  The  firm  shall  not  ticket  or  sell  any 
goods  at  a  less  price  than  the  conmiittee  shall  in  writing  approve. 

.5.   Subject  to  clause  2  hof  the  firm  shall  be  at  liberty  to  quote  their  Firm's  liberty 
own  net  prices  for  stock  orders.  °  ^^^  ^' 

G.   The  firm  shall  not  pay  the  carriage,  exce])t  in  Ihe  following  Carriage, 
cases,  namely,  &c. 
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Form  68. 

Issue  of 

new  season 
])rice  hook. 
Tt'iins  of 
settlement 
to  be  allowed 
by  firm. 
Terms  of 
settlement 
to  be  allowed 
by  company . 
Dates  of 
deliveiy  of 
new  season's 
goods  for 
purpose  of 
accounts. 
Exti"a  dis- 
count to  firm 
for  cash  pro- 
jiayments. 


Goods  to  be 
supplied  for 
firm's  busi- 
ness. 

Company  not 
to  be  liable 
for  strike.^, 
fire,  etc. 

Discount 
where  pay- 
ment on 
delivery. 


^\'hen  com- 
pany to  pay 
caiTiaare. 


7.  No  now  .sea'^on  retail  ])ri(od  palt<>ru  hooks  .sliall  bo  issued  wiiliiu 

the  United  Kingdom  by  tlie  firm  or  the  ooy  prior  to  the day  of 

in  each  year. 

8.  Terms  of  settlomont  to  ho  allowed  by  the  firm  <.\\;i\\  not  e.vceed 
llie  following-  rates,  namely,  &c. 

9.  Terms  of  settlement  to  be  allowed  by  the  coy  to  I  ho  lirm  shall 
be  as  follows,  &c. 

10.  New  season's  goods  delivered  between  September  1st  in  any 
year  and  the  ne.xt  succeeding  28th  February  to  be  dated  for  the 
])urposes  of  the  accounts  mentioned  in  the  last  preceding  clause  as  of 
tJie  1st  day  of  the  month  of  March  following  such  do! ivory. 

11.  fii  the  case  of  now  season's  goods  supplied  by  the  coy  to  the 
lii  111  and  ])aid  for  in  cash  before  the  payment  of  the  monthly  account 
for  such  goods  becomes  duo  the  coy  shall  allow  the  firm  an  extra  cash 
discount  at  the  rate  of  Hi.  p.c.p.a.  from  the  dat.o  of  j)aymeut  until 
the  date  when  the  payment  of  sucii  monthly  account  becomes  due, 
such  discount  to  be  deducted  after  deduction  of  the  discount  allowed 
under  claiuse  9  hof. 

12.  All  goods  to  be  supplied  by  the  coy  to  the  firm  shall  be  supj)lied 

l)y  the  coy  solely  for  the  firm's  business  at ,  or  at  such  other 

address  as  the  coy  shall  in  writing  approve,  and  with  all  reasonable 
oxpodilion,  regard  being  had  to  other  ponding  orders  for  goods  to  be 
supplied  by  the  coy  to  other  customers,  but  the  coy  shall  not  be  liable 
for  any  damage  which  may  be  caused  by  any  strike  of  workmen  or 
any  lock-out  of  Avorkmen,  or  any  fire  or  other  accident,  or  generally 
for  anything  beyond  the  control  of  the  coy  in  the  ordinary  course 
of  its  business,  and  the  coy  may  at  any  time  require  payment  in  cash 
against  delivery  of  goods,  but  in  that  case  shall  allow  discount  at 
the  rate  of  5  p.c.p.a.  from  the  date  of  payment  until  the  date  when 
the  payment  of  the  monthly  account  for  such  goods  becomes  due 
in  the  same  manner  as  is  provided  under  clause  11  hof  in  the  case  of 
new  season's  goods;  and  the  coy  shall  not  be  bound  to  supply  to 
the  firm  any  Ispecify  kind  of  goods],  the  supply  of  which  may  be 
confined  by  the  coy  to  any  dealer  or  firm  of  dealers,  or  any  place  or 
district,  but  the  firm  shall  have  the  right  to  be  supplied  b}'  the  coy 
with  any  goods  repre.sented  in  the  coy's  pattern  sets  of  any  manu- 
factory acquired  or  taken  over  by  the  coy,  and  now  supplying  the 
firm  directly  with  stock  represented  in  the  firm's  pattern  books. 

13.  The  coy  shall,  on  stock  orders  fi-om  the  firm  to  the  coy  of  the 

value  of  £ net  or  upwards,  imy  the  carriage  to  the  firm's  afsd 

place  of  bu.siness,  or  subject  to  the  provisions  of  clause  12  hof  to  any 
railway  station  in  the  United  Kingdom,  provided  that  the  coy  shall 
have  the  right  to  refuse  to  pay  the  earriag-e  in  any  circumstances 
which  the  coy  may  consider  exceptional. 
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14.  The  firm  shall  uot  without  the  couseut  iu  writing  of  the  coy      Form  68. 

stock  or  cut  up  patterns,  or  issue  in  their  pattern  books  or  sell  for  Restriction 

stock  any  [specify  kinds  of  goods]  other  than  those  manufactured  hv  on  firm's 

the  coy.  *    ^^f^'S^^, 

•J  out.sidc  the 

15.  The  firm  shall,  on  the  written  request  of  the  coy,  desist  from  f^ompany- 

supplying-  goods  for  such  period  as  the  coy  shall  require  to  any  dealer  ^^^^  ^^  supply 

or  purchaser  to  whom  the  coy  maj'  decline  or  be  unwilling  to  supply  to  particular 

1  persons, 

goods.  ^ 

16.  The  firm  shall  not  in  each  year  start  travelling  or  soliciting,  As  to 

or  take  stock  orders  on  new  patterns  until  the  date  which  shall  be  f^.j.^j^j.j^l.t'^ 
fixed  by  the  coy  in  each  such  year  for  the  coy  to  take  orders  on  new 
patterns.     So  far  as  practicable  pattei-ns  shall  be  sent  to  the  firm  a 
week  earlier  than  such  last-meutd  date. 

17.  The  firm  shall  not  supply  the  coy's  goods  for  the  purpose  of  Auctions. 
being  sold  by  auction. 

18.  In  conson  of  the  premises  the  coy  shall  allow  the  firm  a  dis-  Special  dis- 
count of  10  per  cent,  on  the  amount  pd  by  the  firm  to  the  coy  for  for  particular 
{class  of  goods]  purchased  by  the  firm  direct  from  the  coy  at  the  goods, 
price  of  the  coy's  current  price  list,  but  this  discount  shall  not  apply 

to  goods  of  earlier  seasons  than  the  season  of  1909 — 1910. 

19.  In  the  event  of  any  infringement  by  the  firm  of  the  j)rovisions  Suspension 
hof,  except  as  to  clause  14  hof,  the  committee  hnftr  mentd  shall  ^.^  ^^^^  where 
have  power  to  suspend  the  discount  payable  or  allowed  under  clause  iufringenunt. 
18  hof  for  such  period  and  in  such  manner  as  the  committee  shall 

think  fit,  and  the  decision  of  the  committee,  or  of  the  majority  of 
its  members,  shall  be  accepted  by  the  firm  as  final,  and  the  coy  shall 
further  have  the  right,  immediately  on  such  infringement,  to  cease 
to  supply  any  more  goods  to  the  firm.  Provided  that,  without 
limiting  the  rights  and  powers  mentd  in  this  clause,  the  firm  shall 
before  such  discount  is  suspended,  and  before  the  coy  cease  sucli 
supply,  bo  allowed  to  state  to  the  committee  or  some  of  its  members 
within  fourteen  days  after  notice  from  the  committee  or  some  of 
its  members  so  to  do  the  firm's  reasons  for  such  infringement. 

20.  The  committee  shall  consist  of , , ,  and and  Committee^ 

of  the  directors  for  the  time  being  of  the  coy.     The  acting  members 

of  the  committee  other  than  the  directors  shall,  in  the  event  of  any 
of  the  first  five  named  or  of  any  one  nominated  in  succession  to  them 
dying  or  declining  to  act,  have  power  to  api)oint  a  successor  or 
successors  in  office,  but  so  that  the  number  of  the  committee  other 
than  the  directors  of  the  coy  shall  not  at  any  lime  exceed  five. 

21.  In  the  event  of  any  infringement  of  any  of  the  provisions  of  infringement, 
clause  14  hof,  the  provisions  of  clause  19  hof  shall  not  apply  to  such  of  Clause  14. 
infringement,  but  the  coy  shall  iu  addition  to  its  other  remedies  have 

the  right  immediately  on  such  infringement  to  cease  to  supply  any 
more  goods  to  the  firm. 


424 


AGRKEMENTS. 


Form  68. 

No  issue  of 
pattern  book 
•;o  small 
buyers. 


This  agree- 
■raeut  to  bind 
successors  of 
the  parties. 


Duration  of 
agreement. 


Services  of 
notices  on 
firm. 


22.  Tlio  coy  sliall  uot  issue  a  retail  priced  pattern  book  to  ^mall 
buyers  liuftr  cletinod.  Provided  that  the  coy  shall  be  iu  uo  way 
restricted  from  carrying  ou  or  extending  the  businesses  (whether  of 
dealers  or  otherwise)  as  now  existing  and  carried  on  by  any  firms 
or  cos  which  may  be  acquired  or  taken  over  by  the  coy,  and  in 
particular  it  is  declared  that  this  clause  shall  not  prevent  the  coy 
from  sending  retail  priced  pattern  books  to  any  customer  or  cus- 
tomers to  whom  any  of  the  firms  or  cos  whose  business  shall  be 
acquired  or  taken  over  by  the  coy  have  sent  such  pattern  books  since 
the  month  of ,  19 — . 

23.  This  ag-reemt  shall  be  binding  on  and  enure  for  the  benefit  of 
the  persons  for  the  time  being  carrying  ou  business  in  succession  to 
the  parties  hto  of  the  second  part,  notwithstanding  any  changes  which 
during  the  continuance  of  this  agreemt  may  occur  in  the  constitution 
of  the  firm  by  the  death  or  retirement  of  any  partner  or  partners  or 
the  addition  of  any  partner  or  partners. 

24.  This  agreemt  shall  remain  in  force  for  seven  years  from  the 
of ,  19 — .  Provided  that  the  coy  shall  have  power  to  deter- 
mine the  agreemt  on  the  31st  of  December,  19 — ,  by  three  calendar 
months'  notice  in  writing  addressed  to  the  firm.  Provided  further 
that  the  coy  shall  until  the  31st  of  December  in  the  year  in  which  this 
agreemt  is  determined  or  expires  continue  to  supply  to  the  firm  for 
pattern  book  orders  only  goods,  the  supply  of  which  by  the  coy  to  the 
firm  foi"  such  orders  is  herein  provided  for. 

25.  Any  notice  under  this  agreemt  may  be  given  to  the  firm  by 
sending  the  same  through  registered  post  to  the  firm  at  their  last 
known  or  usual  place  of  business,  and  any  notice  so  sent  shall  be 
deemed  to  have  been  served  on  the  firm  on  the  day  following  that  on 
wjiich  it  is  posted. 

In  witness,  &c. 


A  manufacturer  who  sells  goods  can  make  it  one  of  the  conditions  of  sale  that 
they  shall  not  be  resold  at  less  than  a  specified  price.  Etlinian  ij-  Son  v. 
Carrhic/ton  S,-  Sons,  (1901)  2  Ch.  275;  McGnicher  v.  Pilcher,  (1904)  2  Ch. 
306;  Vnited  Shoe  Marhinenj  Co.  of  Canada  v.  Brunt,  (1909)  A.  C.  330. 
Such  a  condition  will  not  run  with  the  goods  so  as  to  bind  a  purchaser  with  or 
without  notice  {Taddy  ij-  Co.  v.  Sterious  4'  C'o.,  (1901)  1  Ch.  354),  unless 
indeed  the  goods  arc  patented  and  the  sale  is  made  by  the  owner  of  the  patent 
rights.  Prima  facie  a  sale  by  him  implies  a  licence  to  sell  the  patented  goods, 
but  if,  on  the  sale,  this  implied  licence  is  qualified,  a  sub-purchaser,  with  or 
without  notice  of  the  qualification,  is  bound  to  keep  within  the  licence.  Badische 
Anilin  and  Soda  Fabrik  v.  Isler,  (1906)   1  Ch.   605. 

Where  a  manufacturer  sells  to  A.  subject  to  the  condition  that  he  .shall  not 
sell  to  B.,  and  15.  induces  A.  to  commit  a  breach  of  the  contract,  B.  is  liable  in 
damages  to  the  manufacturer  for  the  tort.  National  Phonograph  Co.  v.  Edison 
Bell,  ij-c.  Co.,  (1908)  1  Ch.  335. 

See  supra,  p.  380. 
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Agreement  hy  Cold  Storage  Keepers  to  pool  Gross  Earnings     Form  69. 
nnd  fix  Minimum  Rates  for  Storage  of  Produce  during  a 
term  of  years. 


AN  AGREEMT  made  the day  of  between  tlie  several  Parties. 

coys,  firms,  and  persons  named  in  the  first  schedule  hto,  whereby  it 
is  agreed  as  follows :  — 

1.  In  these  presents,  unless  there  be  something  in  the  subject  or  Inteipreta- 

,..,.,  '  tion. 

context  inconsistent  therewith:  — 

"The  signatories"  means  the  parties  hto. 

"  The  committee  "  means  the  committee  for  the  time  being  con- 
stituted as  linftr  provided. 

"  Tlie  authorized  premises  "  means  the  premises  specified  in  the 
second  column  of  the  first  schedule  hto. 

"  The  gro.ss  earnings  "  means  the  whole  income  arising  from  the 
storage  of  frozen  goods  and  for  services  incidental  thereto. 

"Year"  means  some  calendar  year  commencing  with  the 
1st  January. 

"Month"  means  calendar  month. 

2.  For  the  period  of vears  from  the  — —  day  of the  Grross 

111  11.  "  •  ,1,  e  e  earuinafs  to 

Signatories  shall  pool  their  gross  earnings  on  the  storage  or  trozon  be  pooled. 

produce  at  Barchester  and  services  incidental  thereto,  and  the  total 
amount  thof  shall  as  hnftr  provided  be  divided  between  the  signa- 
tories in  accordance  with  the  percentages  set  opposite  their  respective 
names  in  the  first  schedule  hto,  and  during  the  sd  period  each  of  the 
signatories  shall,  for  cold  storage  and  incidental  services,  charge  not 
less  than  the  minimum  rates  in  that  behalf  specified  in  the  second 
schedule  hto  or  oiher  the  minimum  rates  from  time  to  time  fixed  in 
accordance  with  clause  9  liof. 

3.  Within  twenty-eight  days  of  the  expiration  of  each  year  com-   Accounts, 
mencing  with  the  year each  of  the  signatories  shall  furnish  to 

the  committee  a  proper  detailed  account  of  the  gross  earnings  of  such 
signatory  during  the  preceding  year,  and  the  committee  shall  be  at 
liberty  to  employ  an  accountant  or  other  expert  to  examine  such 
account  and  certify  as  to  the  correctness  thof,  and  such  signatory  shall  . 
afford  to  the  committee  or  any  such  accountant  or  expert  all  reason- 
able facilities  for  verifying  the  accuracy  of  the  account. 

4.  Within  seven  days  of  the  commencement  of  each  calendar  month  Monthly 
each  of  the  signatories  shall  pay  into  a  banking  account  to  be  opened  ^tT^.** 
by  the  committee,  or  to  bo  under  their  control,  60  p.c.  of  the  gross 
earnings  of  such  signatory  during  the  preceding  month. 

5.  The  committee  may  from  time  to  time,  out  of  the  moneys  pd  to  Advance, 
the  sd  account,  advance  to  the  signatories,  or  any  of  them,  on  account 

of  the  proportion  of  total  proceeds  to  which  such  signatories  or 
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Form  69. 


Pttymoiit  of 
balaiiff. 


Divisiou  of 

avaihible 

balance 

amonjfst 

Miyiiiitorios. 


Information 

reach  of 
HfiTfcnieut. 


Special 
obligations 
of  sismatorit 


Committee. 


i^^igimtory  aro  or  is  as  hiifir  uioiitionod  resplj  entitled,  such  amounts 
as  the  eomrnittee  may  think  fit. 

G.  A.s  .soon  after  the  expiration  of  each  year  as  the  gr<j8.s  earnings 
of  eaeli  signatory  shall  have  been  aacertaineJ  by  the  conunittee  under 
the  provisions  of  clause  .'J  hof,  the  committee  shall  call  upon  each  of 
the  signatories  to  pay  the  balance  (if  any)  of  the  gross  earnings  of 
such  signatory  into  the  sd  banking  account,  and  upon  such  payments 
being  made  the  committee  shall  divide  the  total  amount  so  j)d  into  the 
sd  banking  account  amongst  the  signatories  in  due  proiiortious, 
regard  being  had  to  any  sums  in  regard  to  which  the  signatories 
resjjl}'  shall  be  in  default,  and  any  sums  advanced  to  them  resply  as 
afsd  so  tliaf  the  gross  earniiig.s  may  bo  divided  in  innt'oriiiit\  uilh 
clause  1  hof. 

7.  Full  informal iuii  to  b«'  given  to  committee,  &i\ 

8.  As  to  each  oi  tiio  signatories,  if  such  contributory  faiU  to  make 
any  monthly  or  other  payment  herein  provided  to  bo  made  within 
seven  days  after  being  duly  required  by  the  committee  stj  lo  do.  or  to 
comply  witli  any  other  requirement  from  the  committee  properly 
made  by  them,  or  shall  commit  any  other  breach  of  the  (obligations 
of  such  signatory  hereunder  whereby  any  damage  shall  in  the  opinion 
of  the  committee  accrue  bo  any  other  of  the  signatories,  such  signatory 
shall  forthwith  become  liable  to  pay  such  amount  as  the  <'ommitt€e 
in  tiieir  uncontrolled  discretion  shall  certify  to  be  the  sum  which  in 
their  opinion  represents  the  fair  measure  of  the  damage  so  caused 
to  such  other  signatories,  and  the  amount  so  certified  shall  l)e  recover- 
able from  such  signatory  by  the  other  signatories  as  licpiitlated 
damages,  irrespective  of  and  without  inquiry  as  to  the  actual  damages 
sustained,  and  any  amount  so  recovered  shall  be  divisible  among  the 
said  other  signatories  according  to  their  respective  proportions  of 
proceeds,  unless  the  committee  shall  by  any  certificate  under  their 
hands  or  the  hands  of  any  three  of  them  prescribe  any  other  pro- 
portions. 

9.  The  following  provisions  shall  have  eflect,   namely  :- 

(a)  [Not  to  part  with  authorized  premises.] 

(b)  [Not  to  be  concerned  in  any  other  cold  storage  concern.] 

(c)  [Not  to  extend  authorized  premises  without  consent  of  com- 

mittee.] 

(d)  [To  maintain  authorized  premises  in  good  order  and  con- 

dition.] 

(e)  [Provision  for  case  of  destruction  or  damage  to  authorized 

premises.] 

10.  There  shall  be  a  committee  for  the  purposes  hof.  Each  of  th& 
signatories  shall  be  entld  to  appoint  two  persons  as  members  of  the 
committee.  [Poiver  to  fill  up  Vacancies — Procedure — Quorion — 
Powers — Minutes,  dc.^ 


FORMS.  '^-^ 

11.  The  signatories  shall  be  bound  by  the  decisious  of  the  com-      ^^rm  69. 
uiittee  upon  all  matters  which  under  the  provisions  hof  arc  placed  Decibion.s  of 
under  the  control  of  the  committee  or  declared  to  be  subject  to  its  committee, 
decision. 

12.  The  committee  shall,  if  and  whenever  retiuired  so  to  do  by  any  J^'^^^^'^'JJi'*^ 
one  or  more  of  the  signatories,  consider  and  decide  ou  the  question  conditions, 
whether  the  rates  or  conditions  specified  or  set  forth  in  the  second 
schedule  hto  shall  be  increased  or  reduced  or  modified  either  generally 

or  in  particular  cases,  and  if  so,  subject  to  what  (if  any)  special 
conditions,  and  their  decision  shall  be  binding  on  the  signatories. 

13.  Subject  to  the  last  preceding    clause    hof,  no    commissions.  No  rebates 
advantages,  allowances,   concessions,   bonuses  or  reductions,  direct  gchedulc,  &c. 
or  indirect,  shall  be  paid,  given  or  allowed  by  any  of  the  signatories 

or  any  agent  or  employee  thof  to  any  merchants,  brokers  or  other 
persons  whomsoever,  but  the  rates  for  the  time  being  in  force  here- 
under shall  bo  equally  charged  to  all  persons  by  all  the  signatories, 
it  being  of  the  essence  of  this  agroemt  that  all  the  signatories  shall 
charge  the  same  rates  in  the  fullest  and  widest  sense  of  that  expres- 
sion, subject  to  the  provisions  of  clause  12  hof. 

14.  All  the  costs  and  expenses  of  and  iiicidontal  to  the  preparation  Expenses. 
and  execution  of  this  agi-oemt,  or  in  any  way  incuri-cd  by  the  com- 
mittee in  connection  with  the  meetings  or  other  proceedings  thof,  or 

in  obtaining  expert  assistance,  or  for  secretarial  or  other  purposes,  or 
otherwise  for  carrying  out  the  provisions  hof,  shall  be  paid  out  of  the 
sd  banking  account,  and  so  borne  by  the  signatories,  in  accordance 
with  the  proportions  in  which  they  are  to  share  the  total  amount  of 
the  gross  earnings. 

15.  [Provisions  for  arbitration.']  Arbitration. 
In  witness,  &c.  \ 

The  Schedules  above  referred  to. 
First  Schedule. 


Names  and  Addresses  of 
Signatories. 


.r.       .  xi.     •     J       Proportion  of  proceeds  to  be 

Premises  authorized.      ^ese^ved  by  each  Signatory. 
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Form  69. 


AOREEMKNTS. 


Seccftid  Schedule. 


rcnAi'.  V. 


DfHcriptioii  of  Frozfii  I'mdiuo. 


Ratts  uikI  Conditions. 


SJiiiriii^'  f,'ro5i««  returns,  as  above,  doen  not,  it  is  ap|>roliend(Hl,  constitute  a 
purtnersliip  (^Pollock  on  rartnershij),  p.  5;  and  rartnership  Act,  1890, 
s.  2  (-).),  but  it  is  suflicii-nt  to  justify  a  restraint  as  regards  selling  prices,  and  is 
not  unreasonable. 


Form  70. 


Agreoinont 
for  salo  of 
debcnturn 
stock  to 
oapitali.sts, 
who  may  oH'er 
same  for 
public  sub- 
floription . 


Sale  of  stock 
and  payment 
by  instal- 
ments. 


Interest  on 
instalments. 


Agrkement  for  Sali  of  Dkbentire  Stock  to  Capitalists  who 
intvml  later  on  to  Oi  i  kk  Same  for  Pi  hlic  Subscription. 


.\N  AliI{EKMT  uia<lo,  ^v.,  IxMweoii  tlio 


Cdv,  Liiiitil  ( liiit'tr 


called  "the  coy"),  of  the  one  pt,  and  A.  ami  H.  ( linftr  called  "the 
contraolora  ")  of  the  oflior  pt.  Wukkkas  the  coy  is  about  to  cieate 
and  issue  200,000/.  .5  p.c.  dehontnte  stock.  And  whkkkas  such 
(iobentm-e  stock  is  to  he  constituted  and  .secured  l»y  a  trust  deed 
framed  in  the  t^Miiis  nf  the  rhafi  \vhi<h  has  already  \*<^\\  prepared, 
and  a  copy  of  which  ha.s,  ft»r  the  purpose  of  id^MitiHuition.  heon 
sub.scril)ed  l)y  .\.,  a  solicitor  of  the  Supi'enio  Court.  And  wiikreas 
the  contractors  are  uiilinix  to  purchase  the  said  stock  subject  to  and 
on  the  terms  hnftr  set  forth. 

Now    TIIKRKFORE    IT   IS   AOHKKD  as   follows:  — 

1.  If  the  said  trust  deed  shall  be  e.\ecuted  within  seven  days  from 
the  date  hof,  the  coy  shall  sell,  and  the  contractors  shall  purchase,  the 
.said  200,000/.   debenture  stock,  to  be  secured  by  such  deed  at  the 

price  of  £ for  every  100/.  of  such  stock,  that  is  to  say,  the  sum 

of  £ iu  all.      The  .sd   price  shall  be  paid   by   the  instalments 

following-,  that  is  to  say — 

p.c.  on  the day  of  ; 

p.c.  on  the day  of  ; 

p.c.  on  the day  of  ;   and 

p.c.  on  the day  of . 

2.  The    contractors    shall    be    entitled  to  interest  at  the  rate  of 

p.c. p. a.  on  the  amount  of  the  sd  instalments  for  the  time  being 

pd  as  from  the  payment  tliof  rosply,  and  the  coy  shall  pay  such 
interest  accordiujrlv. 
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3.  The  contractors  sliall  bo  eutld  to  pay  each  of  the  iustahneuts      Form  70. 
afsd  or  any  pt  thof  before  tlie  day  fixed  for  the  payment  thof  at  a  dis-  y..  ., 

count,  that  is  to  say,  interest  at  the  rate  of p.c.  from  the  period  payment  in 

between  the  date  when  such  instalment  shall  actually  be  paid  and  ^'i^a^'ice. 
the  date  when  the  saiue  becomes  due  may  be  deducted. 

4.  If  the  directors  shall  determine  to  ofter  all  or  any  part  of  the  sd  Company  to 
200,000/.  debenture  stock  by  a  prospectus  for  public  sub.scription,  or  J'^dtj^^  j"  *''*' 
to  sell  or  dispose  of  the  same  in  any  other  manner,  the  coy  shall,  at  the  coutractoitj 
expense  of  the  contractort^,  supply  the  contractors  with  all  such  infor-  ojjvr'^o^-^^t^.^lj 
mation  as  the  contractors  .shall  rea.sonably  require  for  the  purpose  of 

any  such  prospectus,  and  shall  furnish  such  information  in  such 
manner  to  the  contractors  as  the  contmctors  may  reasonably  require. 

5.  The  coy  shall  pay  all  stamp  duties  payable  in  respect  of  the  Compitny  to 
creation  of  the  sd  debenture  stock,  and  the  costs  of  stamping  the  trust  duticMas' to 
(.UtMl  and  .secunno-  the  same,  and  the  costs  of  the  contractors  and  the  creation  of 
trees  of  and  in  relation  t<j  the  sd  trust  deed.  ^^.^^^  j"^^ 

6.  On  payment  by  the  contractors  of  the  first  instahnont  of p.c.  Scrip  c(  rti- 

afsd,  the  coy  shall  issue  to  the  contractors  or  their  nominees  scrii)  "*^*^*^*^''* "" 

'■  payment  of 

certificates  representing  in  the  aggregate  (he  right  to  the  i.ssue  of  tlie  first  in.-<tal- 

fuU  amount  of  the  stock  hin-  agivetl  to  be  sold,  and  such  certificates  '"^'"t- 

sliall  bo  for  such  amounts  resply  as  tlie  coniractoi-s  may  direct,  and  the 

right  of  the  contractoiN  to  the  issue  of  the  stock  hby  agi"ced  tobcsftld 

ehall  be  considered  to  be  attiiclied  to  the  scri|)  certificates  afsd,  or  t« 

any  certificates  issuer!  in  substitution  for  the  same. 

7.  If  any  scrip  certificate  holder  afsd  makes  defaidt  for  more  tiian  Forfeiture 

I           •      4i                        .1-                                  II-                   I                 -ii    xi  wlien  default 
days  in  tlie  payment  oi  any  sum  payal)le  in  accordamo  with  the  of  <;(itifi(ate- 

tornis  of  the  scrip  certificate,  the  coy  sliall,  in  exorcise  of  the  power  lioldcr,  and 

in  that   behalf  i-eserved  by  the  scrip  certificates,  fcnfeit  the  stock  make jrood the 

compristMl  in  surh  scrip  c-ertificate.  and  all  moneys  pd  in  lospect  thof,  same  and  get 

and  shall,  l>y  notice  iu  writing  to  the  contractors,  call  on  (hem  to  f,^^_^ 

make  good  such  default  within days,  and  (he  contractors  shall 

make  good  such  default  accordingly,  and  shall  tJiereupon  receive 
a  fresh  scrip  certificate  from  the  coy  relating  to  the  forfeited  stock 
credited  with  the  sum  pd  prior  to  the  forfeiture,  and  with  any 
sums  pd  by  the  contractors  in  accordance  with  such  notice. 

S.   Payment  to  am  scrip  certificate  holder  (jf  anv  interest  in  accord-  Intert^t  to  a 

ance  with  the  terms  of  such  certificate  shall  bo  credited  as  in  satisfac-  holder 

tion,  pro  tanto,  of   the  interest   payable  t<>  tlie  <nii(iactors  under  equivalent  to 

,  „  ,     »  *  intere.st  under 

clause  2  hot.  clause  2. 

9.  Whenever   the   holder  of   an}-  scrip   certificate  afsd  shall,  in  I^iscount  to 

respect  of  the  stock  comprised  therein,  elect  to  pay  any  instalment  holder 

payal»le  thereon  in  advance  at  a  discount,  the  contractors  shall  bo  equivalent  to 

deemed  to  elect  to  make  the  like  payment  in  advance  at  a  discount  undorclauseS. 

in  respect  of  the  .same  stoek,  and  shall  forthwith  pay  the  amount 

to  the  coy  accordingly. 
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AGREEMKNTS. 


[ClIAP.  V. 


Form  70. 

Definitive 
certificatoa 
when  scrip 
paid  np. 


ContractoFH 
to  receive 
the  moneys 
from  the 
certificate 
holders. 


lu.  W'JitMi  and  so  aoou  as  any  of  the  scrip  oortilioatos  shall  have 
been  pd  up  iu  full,  tho  coy  shall  register  as  stockholders  the  rogis- 
lorod  holders  of  such  .scrip  certificates,  and  shall  issue  definitive 
certificates  to  thcni  accordinolv,  and  such  registration  and  issue 
shall  be  regarded  as  a  completion,  pro  tanto,  of  the  sale  of  the  stock 
to  the  contractors. 

11.  Although  tho  stock  certificates  are  to  be  issued  in  tho  name  of 
the  coy,  the  sums  payable  by  the  holders  in  accordance  Avith  the 
terms  hof  are  to  be  pd  over  to  the  contractors,  but  without  preju- 
dice to  their  obligations  to  pay  the  coy  the  full  instalments  payable 
in  respect  of  the  sale  hby  agreed  to  be  made  in  accordance  Avith 
clause  1  hof. 

In    WITNKSS,    &.C. 

In  the  case  of  u  going  eonij>any  wliicli  desires  to  dispose  of  a  block  of 
dchciituros  or  delx-nturc  stock  or  preforcnfc  sliares  it  is  sometimes  thought 
expedient  to  sell  tiie  i:*8ue  to  some  capitalist  and  to  leave  him  to  offer  it  to  the 
puljiic  at  his  own  risk  and  discretion.  One  advantage  of  this  plan  is,  that  if 
the  i)urcliaser  is  not  a  person  who  has  been  engaged  or  interested  in  tho 
formation  of  the  company,  a  prospectus  issued  by  him,  on  liis  own  account,  is 
exempt  from  the  onerous  recpiirements  of  sect.  81  of  the  Companies  Aet,  1908. 
See  supra,  p.  107.  .\ccordingly,  as  long  as  the  prospectus  is  an  honest  one, 
the  j)urclias('r  is  not  bound  to  make  any  spe-iai  disclosures  as  to  contracts,  in:. 


Form  71.  Agreement  for  the  Appointment  of  a  Manager  by  a  Company. 
Remuneration,  Salar I/,  and  Share  of  Profits.  Compensation 
in  Case  of  Dismi-'^sal. 


Parties. 


Appointment 
to  office. 


Tei-m. 


A.  to  perform 
duties. 


AN  AGREEMT,  &c.     Parties:  (1)  the  coy;  {2)  B. 
Whereby  it  is  acreed  as  follows:  — 

1.  The  sd  A.  shall  be  and  he  is  hby  appointed  the  first  general 
manager  of  the  coy,  and  as  such  general  manager  shall  ])erform  the 
duties  and  exercise  the  powers  which  from  time  to  time  may  be 
assigned  to  or  vested  in  him  by  the  directors  of  the  coy. 

2.  The  sd  A.  shall  hold  the  sd  office,  subject  as  hnftr  provided, 
for  the  term  of years  from  the  date  hof. 

3.  The  sd  A.,  unless  prevented  by  ill-health,  shall,  during  the  sd 
term,  devote  the  whole  of  his  time,  attention,  and  abilities  to  the 
business  of  the  coy,  and  shall  obey  the  orders  from  time  to  time  of 
the  board  of  directors  of  the  coy,  and  in  all  respects  conform  to  and 
comply  with  the  directions  and  regulations  given  and  made  by  them, 
and  shall  well  and  faithfully  serve  the  coy  and  use  his  utmost  en- 
deavours to  promote  the  interests  thof. 
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4.  Tlioiv  sluill  1)0  pd  to  tJie  sd  A.,  as  such  general  mauag-er,  a      Form  71. 
salary  which  shall  be  as  follows,  namely:  The  sum  of  300/.  for  the   ~"^ 

first  year,  the  sum  of  400/.  for  the  second  year,  ami  the  sum  of  500/. 
for  each  succeeding-  year,  and  so  in  proportion  for  any  less  period. 

5.  The  sd  salary  shall  commence  from  the  date  hof,  and  shall  be  pd  AVhen  to  be 
quarterly  on  the day  of ,  &c.,  the  first  (piarterly  payment  to  P*^*^- 

be  made  on  the day  of next. 

G.  In  addition  to  his  afed  salary,  the  sd  A.  shall,  during  his  tenure  Besides  share 
of  office  afsd,  be  entld  to  the  share  in  the  profits  of  the  coy  Avhich,  of  profits  as 
II  !•  1     r.    •  111  1  1.       P®'"  articles, 

under  tlie  arts  or  asson  thot,  is  payable  to  the  G;oiieral  manager  tor 

the  time  being  of  the  coy. 

7.  The  sd  A.  shall  be  at  liberty  to  resign  the  sd  olfice  at  any  time  A.  may 
upon  giving  to  the  coy  three  calendar  months'  notice  of  his  desire  *''^**'^- 
so  to  do. 

8.  [If,  bi'fore  the  expiration  of years  from  the  date  hof,  the  Compciisa- 

roy  is  wound  up,  or  if  by  any  other  means,  e.\cei)t  the  death  or  ca«e  of  wind- 
losignatiou  of  the  sd  A.,  his  tenure  of  the  sd  office  shall  bo  deter-  ing  up,  &c. 
mined,  the  coy  shall  pay  to  the  .sd  A.  the  sum  of  2,000/.  as  liquidated 
damages  for  his  loss  of  oflBce.] 

In  wiTNiiss,  &c.  (a). 

Soiuctiuies  a  t4ause  is  inserted  in  an  agreement  witli  an  employe  to  the  ett'eet 

tliat  all  inventions  in  relation  to  the  nuinut'acturo  of made  by  sueh  employe 

whilst  in  the  emploj'inent  of  the  company,  and  the  benefit  of  all  patents, 
whether  at  home  or  abroad,  obtainable  in  respect  thereof,  shall  belong  to  the 
comjjany;  and  such  eniploy6  shall,  upon  the  request  and  at  the  expense  of  the 
company,  do  whatever  the  company  may  reasonably  require  for  giving  to  the 
company  the  full  benefit  of  the  provision. 


A(.uei:mi:.\ T  for  the  Appointmknt  of  a  Si:cri:t.\ky  b?/  a  Form  72. 

CoMP.vNY.     Lmi^  of  Ahaence.     Power  to  Rescind.  ^ 

THIS  Al;KEEMT,&c.    Parlies:  il)  the  coy ;  and  1^2;  B.    Wiierea  •  Purtics. 

the  capital  of  tlie  coy  is  £ ,  divided  into shares  of  £ each :   Recitals. 

And  wheke.vs  the  directors  of  the  coy  are,  b}'  the  arts  of  asson  thof, 
empowered  to  appoint  a  secretary  of  the  coy,  either  for  a  fixed  term 
or  otherwise  as  therein  mentd,  and  to  fix  and  determine  his  remunera- 
tion, which  may  be  by  way  of  salary  or  otherwise  as  in  the  sd  articles 
mentd . 

Xow  11   IS  HBV  .-VGREED  as  follow's:  — 

I .   The  .sd  B.  shall  be  secretary  of  the  coy  for  a  lerm  of year.s,  Appointment. 

to  bo  comjmted  from  the  date  hof. 


(a)  See  infra,  p.  441,  as  to  appointment  of  officers. 
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AGREEMENTS. 


[Chap.  V. 


Form  72. 
Salary. 


B.  entitled  to 
leave  of 
absence. 


Shares  to  be 
allotted  to  B. 


Power  to 
rescind. 


2.  There  shall  be  pd  by  the  coy  to  the  sd  B.,  as  such  secretary  as 
afsd,  a  salary  at  the  rate  of  £ per  anmim.  Such  salary  shall  com- 
mence from  the  date  hof,  aud  shall  be  payable  quarterly  oii  every 

day  of , day  of -, daf  of ,  and day  of 

;  the  first  of  such  quarterly  payments  to  be  made  on  the day 

of next. 

3.  The  ad  B.  shall,  unless  prevented  [supra,  p.  430,  cl.  3]. 

4.  The  sd  B.  shall,  during-  his  tenure  of  the  sd  office,  be  entld  to 

leave  of  absence  for  a  period  in  each  year  not  exceeding weeks, 

and,  unless  otherwise  arrang-ed  between  the  board  of  directors  of  the 
coy  and  the  sd  B.,  such  leave  of  absence  shall  be  granted  in  each 

year  as  follows,  namely,  from  the day  of to  the day  of 

,  &c.,  &c.  The  afsd  salary  of  the  sd  B.  shall  continue  notwith- 
standing such  leave  of  absence. 

5.  In  conson  of  the  premises,  the  coy  shall  forthwith  allot  aud 

issue  to  the  sd  B.  ten  of   its  shares  of   £ each,  which  shall  be 

numbered  in  the  books  of  the  coy to  both  inclusive,  and 

shall  be  deemed  for  all  purposes  fully  pd  up. 

G.   Either  of  the  parties  hto  may  at  any  time  after  the day  of 

determine  this  agreemt  by  giving  to  the  other  not  less  than 

calendar  months'  notice  in  writing,  and  upon  the  expiration  of  the 
period  specified  in  such  notice  the  sd  B.  shall  cease  to  be  secretary  of 
the  coy. 

In  witne.ss,  &e. 


Form  73. 

Commission 
on  surplus 
profits. 


Commission 
on  profits. 


Form  74. 

Commission 
on  dividends. 


Tho  following  clauses  are  occasiuiially   used:  — 

"  Whenever  the  profits  of  the  company  made  during  the  financial  year  or  other 
period  comprised  in  the  accounts  submitted  to  the  ordinary  general  meeting  in 
each  year  are  more  than  sufficient  to  pay  a  dividend  on  the  paid-up  capital  of  the 
company  for  such  period  at  the  rate  of  5  per  cent,  per  annum,  the  said  - — ■ — ,  in 
addition  to  his  salary  aforesaid,  shall  be  paid  a  sum  equal  to  25  per  cent,  of  the 
excess.  The  certificate  in  writing  of  the  company's  auditor  as  to  the  amount  of 
such  excess  or  as  to  there  being  none  shall  be  conclusive." 

Sometimes  an  employe  is  given  as  part  of  his  remuneration  a  commission  on  or 
share  of  profits.  Such  arrangements  should  be  carefully  expressed,  and  it  ia 
generallj'  desirable  to  make  the  auditor's  certificate  conclusive.  likhton  v. 
Grissell,  5  Eq.  326;  and  Fmrnen  v.  Bidtfontein  Co.,  (1891)  I  Ch.  140.  The 
clauses  may  run  thus:  — 

"  In  addition  to  his  salary  aforesaid,  the  said  shall  be  entitled  to  a  com- 
mission of  10  per  cent,  on  the  profits  made  during  the  financial  year  or  other 
period  comprised  in  the  accounts  submitted  to  each  ordinary  general  meeting 
of  the  company." 

As  to  profit-sharing  schemes,  sec  pp.  1017,  1031. 

"  Whenever  a  dividend  is  declared  by  the  company  in  general  meeting,  and 
such  dividend,  together  with  the  dividend  or  dividends,  if  any,  previously  paid, 
amounts  to  more  than  5  per  cent,  per  annum  on  the  capital  of  the  company  for 
the  time  being  paid  up  as  from  the  incorporation  of  the  company  to  the  time  of 


FORMS.  ^'^'^ 

the  declaration  of  such  dividend,  then  and  in  Buch  case  the  said  shall,  in      Form  74. 

addition  to  his  aforesaid  salary,  be  entitled  to  a  commission  equal  to  10  per  cent. 

of  tlio  excess,  such  commission  to  be  paid  when  the  dividend  becomes  payable." 
As  to  the  appointment  of  officers,  see  p.  441. 


AN  AGKEEMT  mado  the day  of  ,  between  the Form  75. 

Coy,  Limtd  (hnftr  called  "  the  coy  "),  of  the  one  pt,  and  L.,  of ,  Ao^ncy 

merchant,  of  tlie  other  pt.     Whereby  it  is  agreed  as  follows: —         agreement 

for  foreign 

1.  The  coy  hby  appoints  the  sd  L.  to  be  the  sole  ag«nt  of  the  coy  country. 

in  the  Republic  of for  the  sale  of  all  the  coal  and  other  products  Appointment 

of  the  coy,  and  for  the  purchase  of  such  ma'terials  and  goods  required  ^  ^^^^  "' 
by  the  coy  as  the  coy  may  instruct  him  to  purchtise,  and  for  the 
chartering  of  all  ships  on  behalf  of  the  coy. 

2.  The  sd  L.  shall  manage  the  sale  of  all  the  coy's  coal  and  other  What  they 
products,  and  the  purchase  of  all  goods  and  materials  which  he  may 
purchase  for  the  coy,  and  arrange  the  chartering  of  all  ships  which 

the  coy  may  require,  and  shall  use  his  best  endeavours  to  promote 
(he  interests  of  the  coy,  and  on  all  sales  of  the  coy's  coal  or  other 
[iroducts  through  the  sd  L.  he  shall  be  taken  to  guarantee  to  the  coy 
the  payment  in  due  course  of  the  purchase  money  for  the  same. 

3.  As  remuneration  for  these  services,  and    as    conson    for    the  Rsmunera- 
guarantee  afsd,  the  coy  shall  pay  or  allow  to  the  sd  L.  a  commission    ''^°' 

of p.c.  on  the  selling  price  of  all  the  coy's  coal  and  other  products 

sold,  but  so  tliat  from  the  amount  of  money  received  in  respect  of 
•sales  there  shall  be  deducted  only  the  usual  and  proper  disbursements, 
the  sd p.c.  being  a  sale  and  guarantee  commission,  and  no  allow- 
ance shall  be  made  to  the  sd  L.  for  rent  or  office  expenses  or  salaries 
of  clerks  or  assistants,  or,  where  a  sub-agent  is  employed,  such 
sub-agent's  commission,  which  is  to  be  pd  by  the  sd  L. 

4.  On  all  purchases  made  on  behalf  of  the  coy  the  sd  L.  shall  be  Allowance.-*, 
allowed  the  customary  and  usual  commissions  in  similar  cases.     On 
charters  effected  by  the  sd  L.  for  the  coy  he  shall  be  ontld  to  recover 

from  the  shipowners  a  commission  not  exceeding  2^  p.c.  on  the 
amount  of  freight,  and  he  shall  make  no  charge  against  the  coy  in 
respect  of  such  charters,  but  shall  account  to  the  coy  for  any  com- 
mission and  allowance  beyond  2^  p.c.  which  he  may  recover. 

5.  The  sd  L.  shall  keep  the  coy  duly  advised  of  all  sales  and  pur-  Adviser  to 
chases  and  charters  effected  by  him,  and  will  in  due  course  render 

proper  accounts  of  the  same,  and  from  time  to  time  remit  or  pay  to 
the  coy  the  amounts  which  shall  be  due  to  the  coy  on  the  accounts 
current. 

().   The  sd  L.  shall  keep  in  proper  books  full  and  proper  records  of  Accounts, 
all  the  coy's  business  passing  through  his  hands,  and  the  sd  records 
and  all  documents  relating  to  the  premises  in  the  possession  or  under 
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Form  75 


liiNtructionH. 


lut«rpretH- 
tions. 


Daratiuu. 


I  lie  control  of  the  sd  L.  shall  at  all  rea.-<onable  times  bo  open  to  the 
inspection  of  the  coy  or  tlioir  agent.s,  who  shall  have  full  liberty  to 
make  copies  or  extracts  of  or  from  the  same  or  any  of  them. 

7.  The  sd  L.  shall  at  all  times  during  the  continuance  of  (his 
agreemt  observe  all  the  directions  and  instructions  which  may  be 
given  by  the  coy  relating  to  the  premises,  and  in  the  absence  of 
.special  instructions  shall  act  in  -udi  nianiuM-  us  he  <li!ill  d(?em  most 
beneficial  to  the  coy. 

8.  The  expression  "  L."  hnbefoi^e  used  means  and  inchides  the  sd 
L.  personally  and  all  j)ersons  who  may  be  in  partneit^hip  with  him  in 
the  sd  Republic  wliuni  he  may  from  time  Uj  time  nominate  in  writing 
in  his  behalf  and  their  successors  in  business,  and  this  agreemt  shaU 
be  binding  on  and  operate  for  the  benefit  of  the  sd  L.  and  his 
partners  as  above  mentd  and  their  successors  in  business,  whatsoever 
changes  may  occur  in  the  constitution  of  the  firms  by  the  addition  of 
any  new  partner  or  partners,  or  death  or  retirement  of  any  jiartner. 
or  otherwise   howsoever. 

9.  This  agreemt  shall  remain  in  force  for  a  fixed  period  of 
years  from  the  incorporation  of  the  coy,  but  in  the  event  of  the 
bankruptcy  of  the  sd  L.  or  his  firm  as  above  mentd,  or  any  liquidatiou 
of  their  allairs  for  the  benefit  of  their  creditors,  it  shall  as  from  the 
commencement  of  the  sd  bankruptcy  or  li(|uida(ion  cease  and 
determine. 

10.  [Arbitration  r/a//.v<>,  suprd,  p.  'M7 :  niul  aild  service  clause  15, 
,if  ]).  3G2,  supra.] 

In   whnt.ss,  &c. 


Form  76.  Agreement  to  employ  Agent  to  go  Aijro.vd  and  Examine 

Title  to  and  Ch.vracter  of  Mining  Property. 


harden.  AN  AGREEMT,   &c.,  between  A.   B.,  of  the  one  pt,  and 

Limtd  (hnftr  called  "the  syndicate"),  of  the  other  pt.  Where.vs 
it  has  been  represented  that  there  exists  in  the  empire  of  C,  about 
1,200  miles  N.N.W.  of  D.  and  about  3,000  feet  alxive  sea  level,  an 
area  of  over  nine  square  miles,  containing  a  virgin  matrix  of 
diamonds  of  the  finest  quality,  yielding  an  average  of  one  carat  to  the 
cubic  meti-e  of  the  ground,  and  lying  at  about  fifty  to  seventy  feet 
below  the  surface,  and  that  the  present  owner  or  owners  of  this  ppty 
is  or  are  willing  to  treat  for  the  sale  thof,  and  it  has  been  arranged 
that  the  sd  A.  B.  shall  proceed  to  D.,  A\^th  a  view  to  inquiring  into  the 
matter,  and  if  possible  obtaining  on  behalf  of  the  syndicate  an  option 
for  the  purchase  of  the  sd  ppty  or  some  interest  therein:  And 
WHEREAS  it  has  been  further  arranged  that  the  parties  hto  shall 
■^v  into  the  aureemt  hnftr  contained  in  relation  U)  the  premises: 


FORMS.  ^•^•'> 

Now    TliE5.E   PRESENTS  WITNESS  AND  IT  IS  HBV   AGREED  aS  folloWS:  FODU   76. 

1.  The  sd  A.  B.  shall  proceed  to  D.  by  the  outgoing  mail  steamer  a.  B.  lo  .^o 
jstarting  on  the day  of ,  19 — ,  and  shall  on  his  arrival  in  D.,  **'""'''*'' 

in  the  first  place,  after  ascertaining  that  the  owner  or  owners  of  the 
ppty  is  or  are  willing  to  treat  for  the  sale  thof  or  for  some  interest 
therein,  procure  an  investigation  into  the  title  of  the  present  owner  or 
owners  of  the  ppty  above  referred  to  by  one  or  more  competent  D. 
lawyers,  who  are  to  report  in  Avritiug  thereon.  If  he  shall  consider 
such  reports  unsatisfactory  or  that  the  bu.sines«  does  not  warrant  him 
in  incurring  further  expense,  he  shall  forthwith  communicate  such 
news  to  the  syndicate,  and  shall,  unless  he  shall  receive  other  instruc- 
tions by  letter  or  cable  from  the  syndicate,  forthwith  return  to 
London. 

2.  If  the  sd  A.  li.  shall  consider  such  reports  as  satisfactory,  or  iJ'  To  prospect- 
he  shall   not  so  consider,  but  the  syndicate  shall  by  letter  or  cable 

re(|uire  him  so  to  do,  he  shall  immediately  proceed  to  make  personal 
inspection  and  examination  of  the  ppty,  and  shall  cause  the  same  to 
be  fully  prospected,  and  shall  make  inquiries  and  obtain  reports  as  to 
the  trutli  of  the  above-recitod  rej)re.sentatitjn6  as  to  the  ppty,  and 
shall,  if  he  consider  that  the  results  of  such  inquiries  justify  him  in 
•so  doing,  or  if  he  shall  not  so  consider,  but  the  syndicate  shall  h\ 
letter  or  cable  require  him  so  to  do,  use  his  i)est  endeavours  to  obtain 
from  the  owner  or  owners  of  the  sd  ppty  a  contract  giving  the  syndi- 
cate the  option  of  acituiring  the  same  or  some  interest  therein  on  the 
most  favourable  terms  that  he  can  arrange,  and  shall  thereupon 
leturn  forthwitli  to  London. 

."{.   The  sd  A.  B.  shall,  whilst  in  D.,  ac(juire  all  such  information  as  Gather  infor- 
he  can  with  regard  to  the  ppty  in  question,  its  surroundings,  and  "»='tinTi. 
geographical  and   other  characteristics,  and    the    means    of    access 
thei"eto,  and  as  to  the  mining  and  other  laws  of  D.  so  far  as  they 
shall  affect  the  working  and  development  of  the  ppty  in  question,  and 
the  winning  and  exporting  of  diamonds  therefrom,  and  generally  all  , 

such  information  in  relation  to  the  promises  as  he  may  think 
-sidvantageous  or  useful  to  the  syndicate. 

4.  All  reports  and  information,  and  all  contracts,  agreemts.  and  Ri^^i,tK  ,,f 
arrangemts  which  the  sd  A.  B.  may  make  or  obtain  in  relation  to  ^vn'bcate. 
the  premises  shall  be  on  behalf  of  and  for  the  benefit  of  the  syndicate 

alone,  and  shall  at  all  times  be  their  absolute  ppty.  and  shall  be 
•communicated  by  the  .sd  A .  B.  to  the  syndicate  at  the  earliest  oppoi- 
tunities,  and  the  sd  A.  B.  shall  not  disclose  such  information,  reports, 
contracts,  agreemts,  or  airangements  to  any  person  other  Ihan  tho 
members,  officers  and  servants  for  the  time  being  of  the  svndirate. 

5.  The  syndicate  shall,  prioi    to  the  departure  of  the  sd  A.   li..   AdvaiRos 
place  to  his  credit  with  a  bank  or  mercantile  house  in  London  the  ^o-'^-  ^•■ 
sum  of  600/..  which  is  to  be  drawn  on  by  him  as  he  shall  require  for 

the  purposes  of  defraying  his  necessary  and  proper  disbursements 
•contemplated  in  clause  1  hof. 


43>. 


AGKEEMliNTH. 


Chap.  V. 


Form  76 

Fiutliel 
rtdvance«. 


A.  B.  to 

account. 


Kemuuera- 
tion  of  A.  B. 


t>.  If  the  sd  A.  B.  and  the  syndicate  shall  consider  that  the  in- 
ijuiries,  investigations,  and  reports  under  clause  2  are  satisfactory, 
the  syndicate  shall  place  at  his  request  to  his  credit  with  a  bank  or 
mercantile  house  in  England  a  further  sum  of  1,400^,  to  be  drawn 
on  as  the  sd  A.  B.  shall  require  for  the  purpose  of  defraying  hn* 
necessary  and  proper  disbursements  in  connection  with  the  further 
investigations  and  business  contemplated  under  clauses  2  and  3  hof . 

7.  The  sd  A.  B.  shall  account  to  the  syndicate  for  all  moneys 
drawn  by  him  on  the  sd  credits,  and  shall  keep  full  and  true  account* 
of  all  his  drawings  on  the  sd  credits,  and  of  his  expenditure  thof, 
under  clauses  5  and  6  hof,  and  shall,  if  and  when  required  by  the 
syndicate,  duly  vouch  such  accounts,  and  the  syndicate  shall  not  be 
under  any  obligation  to  advance  to  him  for  the  purposes  of  such 
clauses  or  otherwise  any  moneys  in  excess  of  the  sums  of  600/.  and 
l,400Z.  therein  resply  named. 

8.  If  the  sd  A.  B.  shall  obtain  from  the  owner  or  owners  of  the  sd 
ppty  a  contract  which  shall  be  accepted  by  the  syndicate,  giving 
the  syndicate  the  option  of  acquiring  the  sd  ppty  or  some  interest 
therein,  then  the  sd  A.  B.  shall  be  pd  for  his  services  in  connection 
with  this  business  a  sum  of  l.OOOi.,  but  if  no  such  option  shall  be 
obtained  and  accepted  by  the  syndicate,  the  sd  A.  13.  shall  not  Ite 
ontld  to  claim  from  the  syndicate  any  remuneration  whatever. 


In  witness,  &c. 


Form  77.  Agreement  continuin<j  the  Appointment  o/  a  Person  who  has 
?)eew  Editor  of  a  Company's  New.sp.\per,  and  has  become 
a  Director. 


A.  B.  to  be 

editor. 

Policy  and 
conduct  of 
this  news- 
paper. 


AN  AGREEMT,  made  the of 


between  the 


Coy, 


Limtd,  of  the  one  part,  and  A.   B.,  of  — 
Mr.  B.),  of  the  other  part. 

Whereas  Mr.  B.  is  the  editor  of    '  The 
is  owned  by  the  coy.    And  whereas  it  is  proposed  that  Mr.  B.  shall 
continue  to  act  as  such  editor  upon  the  terms  hnftr  mentd. 


(hnftr  referred  to  as 
—  Newspaper,"  which 


Now  IT  IS  HEREBY  AGREED  aS  f oUo WS :  ■ 


of ,  Mr.  B.  shaU 


1.  For  a  period  of  five  years  from  the  - 
act  as  the  editor  of  "  The Newspaper  "  owned  by  the  coy. 

2.  Subject  to  the  general  control  of  the  board  of  directors  of  the 
coy  the  policy  of  the  sd  newspaper,  and  the  manner  in  which  the 
same  shall  be  conducted,  shall  be  determined  by  Mr.  B.  and  the 
managing  director  for  the  time  being  of  the  coy  jointly,  and  any 
point  in  difference  between  the  sd  A.  B.  and  the  managing  director 
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shall  be  referred  to  the  board  of  directors  of  the  coy,  and  Mr.  B.     Form  77- 
and  the  managing  director  shall  act  in  accordance  with  the  decision 
of  the  board. 

3.  Mr.  B.  shall  be  just  and  faithful  to  the  coy  in  all  things,     lie  ^^^^f^^' ;;;;^^ 
shall  preserve  the  coy's  secrets,  and  in  particular  shall  use  his  best  caution  as  t^ 
endeavours  to  prevent  any  libellous  matter  from  appearing  in  the  ^i^^l,  &c. 
sd  newspaper.      He  shall  also  carefully  refrain  from  commenting 
upon  any  legal  proceedings  while  in  progress  in  such  manner  as  to 
commit  a  contempt  of  Court. 

4    Mr   B   mav  pled^-e  the  coy's  credit  in  any  one  transaction  to  the  Limited 

.       ,  ■       ■,  1  1  \r      -n      u    ^^      ^1.  liberty  to 

extent  of  lOOZ.,  but  subject  as  m  this  clause  mentd  Mr.  ^i.  shall  not  pig^ge  corn- 
pledge  the  credit  of  the  coy  in  any  manner.  pauy'.s  credit. 

r>.  The  coy  shall  pay  to  Mr.  B.,  by  way  of  remuneration  for  his  R^emnueration 
services,  the  sum  of  £ per  annum,  which  shall  be  deemed  to  salary  with 

accrue  from  day  to  day,  and  shall  be  pd  as  "nearly  as  may  be  by  abatement 

J                •/  '                            ,     „  1  •  where  pronts 

twelve  equal   monthly  instalments  of  £ each,  commoncing  as  ^^^ 

from  the day  of  .     Provided  always,  that  if  in  any  year 

the  profits  of  the  coy  available  for  dividend  shall  be  loss  than  the 

yum  of  £ ,  Mr.  B.  shall  receive  in  respect  of  that  year  the  sum 

of  £ only,  and  shall  repay  any  such  amount  beyond  that  sum 

which  he  may  have  received  in  respect  of  the  year  in  question.    The 

certificate  of  the  auditor  of  the  coy  shall  be  conclusive  as  to  the 

amount  of  the  profits  of  the  coy  available   for  dividend  in   each 

year,  or  as  to  there  being  none. 

G    If  Mr    B    shall  be  guilty  of  any  wilful  act  of  misconduct  in  the  Notice  by 

■  .-,,.1  ii  i  company  to 

course  of  his  employment,  or  if  he  shall  become  bankrupt  or  com-  determine 
pound  with  his  creditors,  the  coy  may  by  notice  in  writing  to  Mr.  B.  Jorj^U^"J^^ 
terminate  his  engagement.  bankniptcy. 

7    If  Mr   B  shall  be  unable  for  a  consecutive  period  of  six  calendar  ^^- 

.,,1  1  Notn-e  by 

months  to  perform  his  duties  owing  to  illness,  lunacy  or  unsoundness  ^.^^p^^y  t„ 

of  mind   the  coy  may,  by  notice  in  writing  to  Mr.  B.,  terminate  this  determine  for 

'  ./  ^  '     ^  incapacity, 

agrcemt. 

8.  If  this  agreemt  shall  be  terminated  under  clauses  6  or  7,  or  if  ^j  .^^ J^^^^^^'^ 
the  sd  A.  B.  shall  leave  the  coy's  service  during  the  sd  period  of  five  j^  ^,^1,^,^ ' 
years  in  breach  of  the  agreemt  on  his  pt  herein  contained,  Mr.  B.   P^^^'^P^'^''^ 

shall  not,  for  a  period  of  years  from  the  date  of  such  event,  events.' 

engage  or  be  concerned,  either  directly  or  indirectly,  in  the  produc- 
tion or  publication  of  any  daily  newspaper  in  England  other  than 

<«Tjjo  Newspaper"  afsd  or  any  other  newspaper  owned  by 

the  coy. 

As   WITNESS.  &0. 
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Form  78.  Agkeement  to  .vrruixVi  Two  Directoks  as  Geneii.\l  Manageiis 
of  a  Company's  Business,  with  Delegation  of  Directors' 
Powers  —  Company  to  Share  any  New  Business  of 
Managers'  Firm — Remuneration  of  Managers  out  of 
Surplus  Profits,  Reserve  Fund,  Transfer  Fees,  &c.-- 
Special  Provision  as  to  Settlement  of  Accoints  in  Wind- 
i\G-T'p  or  Termination  of  thi<i  Agrkement. 


Coy,   Liintd   (^linflr 
— ,  and  B.,  of 


Firm  to  bt 
inanairers. 


roil  11  "f 
office  and 
extensiou 
and  power 
to  tcvmiiiMte. 


]\Iauag"ei's  to 

SUpplv    offic.V 

and  staff,  &c. 


AGHEEMT,  dated  —     ,  betweou  Tlio     - 
called  "the  Coy"),  of  the  one  pt,  and  A.,  of 
(hnftr  failed    '  Messrs. ")  of  the  other  part. 

Recital  of  rejjistration  of  coy.    Capital,  £ and  shares,  and  that 

Messrs.   — —  carry  on  business  as,  &c.   under  the  style  of   " 

JirotJier.s."    And  whereas  b}'  the  arts  of  asson  oi  tJie  coy  Messrs. • 

were  appointed  two  of  the  directors  of  the  coy.     And  vvhere.vs  it  is 

deemed   oxpedienl   that   Mes.srs. should   be   managers  of   the 

business  of  the  coy  upon  the  terms  hnftr  apjieariug. 

Now  IT  is  hereby  agreed  as  follows:  — 

1 .  Messrs.  — —  shall  be  the  manager.^  of  the  bu.siness  of  the  coy  for 
the  term  hnftr  specified,  and  if  either  of  them  during  such  term  ceases 
to  be  one  of  the  managers,  the  other  shall  become  the  solo  manager  of 
the  business  of  the  coy,  and  they  or  he,  as  such  manager  or  managers, 
are  hnftr  referred  to  as  "  the  managers  or  manager." 

2.  The  managers  or  manager  shall  hold  office  for  a  term  of  ten 
year.s  from  the  registration  of  the  coy,  but  with  power  for  them  or  him 
at  any  time  during  the  sd  term,  by  notice  in  writing  to  the  coy,  to 
extend  such  term  for  a  further  period  of  three  years,  and  if,  during 
the  continuance  of  this  agreerat,  the  managers  or  manager  shall  be 
incapacitated  by  ill-health,  or  shall  discontinue  in  office,  or  shall  find 
that  they  or  he  cannot  satisfactorily  continue  with  the  coy  or  other 
directors  of  the  coy,  or  if  the  arts  of  asson  shall  be  altered  by  the  coy 
without  their  or  his  consent,  such  managers  or  manager  shall  have 
power,  by  notice  in  writing  to  the  coy,  to  terminate  this  agreemt. 

;5.  The  managers  or  manager  shall  during  their  or  his  tenure  of 
office  provide  and  maintain  for  the  coy  suitable  office  accommodation 
in  London  and  a  secretary,  and  grant  to  the  coy  the  assistance  of 
their  or  his  staff  in  London  and  South  America  resply  for  the  purpose 
i>f  carrying  on  the  coy's  business,  as  may  reasonably  be  required, 
and  in  conson  of  the  services  of  the  managers  or  manager,  including 
the  services  to  be  rendered  to  the  coy  under  this  clause,  the  coy  shall 
pay  to  the  managers  or  manager  reasonable  working  expenses,  and 
such  payments  shall  be  in  addition  to  the  i-emuneration  of  the 
managers  or  manager  prescribed  by  clause  7  hof. 
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4.  The  managers  or  mauag^r  shall  manage  and  conduct  ^ 
ness  of  the  coy  according  to  the  best  of  their  or  his  judgn                    ^        ^  \ 
subject  to  such  regulations,  general  or  special,  as  the  directo.                    -< 

cov  may  from  time  to  time  make,  and  shall  for  that  purpose, 
as  afsd,  have  full  control  over  the  assets  of  the  coy,  and  the  pc 
use  its  seal,  and  to  make  contracts  of  all  kinds  within  the  obJ6 
the  coy,  and  generally  to  exercise  for  the  purposes  afsd  all  the  po 
authorities,  and  discretions  of  the  directors  under  the  arts  of  asson 
of  the  coy  capable  of  being  delegated  to  managers. 

5.  Without  prejudice  to  the  generality  of  the  foregoing  provisions.  Special 
the  managers  or  manager  shall  on  behalf  of  the  coy  have  power  to—     ^'"^^ 

(a)  Make  and  effect  all  such  purchases  and  sales  of  ppty  and 

claims  as  they  or  he  may  think  proper, 
(h)  Make  all  such  loans  and  advances  as  they  or  he  may  think 

proper, 
(ci  Transact  all  general  contango  busincs.s  foi'  tlio  heuefit  of  the 

(d)  Invest  moneys  of  the  coy  in  stocks,  funds,  shares,  bonds,  deben- 

tures, debenture  stock  and   other  securities,  and    deal    in 
options. 

(e)  Sell,  exchange,  and  deal  with  any  such  stocks,  funds,  shares, 

bonds,  debentures,  debenture  stock,  ami  other  securities,  aiul 
to  give  options  for  the  ])urchase  thof. 
(^f  j  Generally  to  carry  out  such  transactions  as  thoy  oi-  ho  consider 
expedient  in  the  interest  of  the  coy. 

b.   Subject  as  afsd  the  managers  or  manager  shall,  whilst  they  or  jManagers  i.> 

he  hold  office,  piocure  the  firm  of  L &  Co.  as  the  same  shall  from  p^^jy  a^^Jr- 

time  to  time  be  constituted  to  offer  from  time  to  time  to  the  coy   centajire  of 
33  p.c.  at  least  of  such  iirm's  interest  in  all  new  business  from  time  net^V.'X  *" 
to  time  undertaken  or  proposed  to  be  undertaken  by  the  said  firm  ues-^es. 
including  the  interest  in  any  new  business  which  may  arise  out  of  any 
business  in  which  the  sd  firm  are  at  present  interested,  but  excluding 
for  the  benefit  of  the  sd  firm  their  ordinary  market  transactions. 

7.  As  reo-ards  their  or  his  services  as  managers  or  manager  of  the  Ec-muuemtion 
'^  ,,    ,      .  ,     .  ,  .  I-     If  CI  i     j\       oi  managers 

business  the  coy  shall  during  their  or  his  term  ot  oihce  atsd  pay  to  the  y^^  ^^^^^^  ,^f 

managers  or  manager  as  regards  each  financial  year  of  the  coy:—      profits, 

®  ^  tiansfer  fees, 

(1)  A  sum  equal  to  one  quarter  of  the  profits  of  the  coy  of  such  &c. 

year  after  provision  is  made  thereout  (a)  for  any  depre- 
ciation, (h)  for  reserve  fund  or  any  addition  thereto  as  may 
be  determined  by  the  directors,  (c)  for  the  payment  of 
dividends  accrued  up  to  the  close  of  such  year  on  any  shares 
ranking  in  priority  to  the  ordinary  shares  of  the  coy,  and 
(d)  for  a  minimum  dividend  for  that  year  at  the  rate  of  o  p.c. 
on  the  ordinary  shares,  and 
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Blieet  in 
wuidin-jT-up 
or  on  ol  her 
notermiiiation 
(li  thin  iisrrce- 
meut. 


Final  eettle- 
incnt  between 
the  parti(>s  in 
the  winding- 
up  ur  other 
determina- 
tion. 


(2)  A  sum  equal  to  one  quarter  of  such  pt  (if  any)  of  the  reserve 

fund  as  shall,  in  respect  of  such  year,  be  distributed  by  way 
of  bonus  or  dividend  amongst  the  shareholders;  and 

(3)  The   amount  of  all   fees  duiing;  sucli   year  received  on  the 

transfer  of  any  of  the  shares  in  the  coy's  capital  and  on  the 
transfer  of  any  debenture-^  or  debenture  stock  which  may 
be  created  by  the  coy,  and  on  the  conversion  of  share 
warrants  and  share  certificates  and  vice  versa,  and  on  the 
conversion  of  debentures  or  debenture  stock  into  shares. 

8.  Upon  the  winding-up  of  the  coy  whilst  the  managers  or  manager 
are  or  is  in  office,  or  upon  the  managers  or  manager  vacating  office 
whether  by  reason  of  death  or  ill-health  or  effluxion  of  time  or  other- 
wise as  hnbefore  provided,  a  balance-sheet  of  the  coy  bh.ill  be  made 
out  as  on  the  day  of  the  commencement  of  the  winding-up  of  the  coy, 
or  on  the  day  of  such  vacating  of  office,  and  if  it  shall  appear  that 
the  value  of  the  coy's  assets  exceeds  the  amount  of  the  coy's  debts  and 
liabilities  including  pd-up  capital,  then  the  managers  or  manager  or 
their  or  his  legal  personal  representatives  shall  be  entitled  to  one 
quarter  of  the  value  of  such  excess.  In  making  out  such  a  balance- 
sheet  assets  shall  be  taken  at  their  market  value,  and  all  assets  not 
having  a  market  value  shall  be  taken  at  the  fair  value.  All  disputes 
with  reference  to  the  sd  balance-sheet  shall  be  determined  by  arbi- 
tration, and  the  Arbitration  Act,  1889,  shall  apply. 

9.  In  the  event  of  the  winding-up  of  the  coy  the  jnanagors  or 
manager  shall  be  pd  their  or  his  share  of  the  value  of  the  surplus  to 
be  ascertained  as  afsd  pari  passu,  with  the  other  persons  eutld  to 
share  therein,  and  at  the  same  time.  But  if  the  managers  or  manager 
shall  vacate  office  for  any  of  the  above-mentd  reasons  before  the 
Avinding-up  of  the  coy  they  or  he  shall  receive  their  or  his  share  of 
the  value  of  the  surplus  so  ascertained  as  afsd  at  the  option  of  the 
coy  either  (a)  by  a  cash  payment  for  the  whole  amount  due  to  them 
or  him,  or  (b)  by  transfer  to  them  or  him  of  such  aliquot  2)art  of 
each  kind  of  asset  of  the  coy  as  shall  together  represent  the  amount 
due  to  them  by  him,  except  where  any  assets  of  the  (;oy  shall  not 
consist  of  cash,  stocks,  funds,  shares,  bonds,  debentures,  or  debenture 
stock,  then  the  value  of  the  aliquot  part  of  such  assets  shall  be 
pd  to  them  or  him  in  cash.  The  coy  shall  within  one  month  from  the 
date  of  the  balance-sheet  referred  to  in  clause  8  give  notice  in 
writing  to  the  managers  or  manager  in  which  of  the  sd  ways  the 
coy  intends  to  account  to  them  or  him  for  their  or  his  share  of  the 
value  of  the  surplus,  and  immediately  upon  receipt  of  such  notice 
the  managers  or  manager  shall  be  entld  to  a  statement  of  account. 
If  the  coy  shall  fail  to  give  such  notice  the  manager  or  managers 
shall  be  entld  to  an  immediate  settlement  in  cash. 


In  witness,  &o. 
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Appointment  ol  Officers  and  Agents. 


The  articles  of  a  company  often  purport  to  make  appointments  of  managers, 
secretaries,  agents,  solicitors,  and  others ;  but  it  is  generally  expedient,  after 
the  incorporation,  for  persons  so  appointed  to  enter  into  an  agreement  in 
writing  with  the  company  defining  the  terms  and  conditions  of  the  appoint- 
ment; for  though  the  articles  in  such  a  case  operate  as  an  authority  by  the 
shareholders  to  the  directors  to  appoint  the  person  named  in  the  articles,  they 
do  not  constitute  a  contract  between  the  company  and  the  appointee  on  which 
the  appointee  can  rely.  Eley  v.  Positive  Government,  ^o.  Co.,  1  Ex.  Div.  88; 
Rotherham  Co.,  25  C.  Div.  103;  Empress  Engineering  Co.,  16  C.  Div.  125; 
Browne  v.  La  Trinidad,  37  C.  D.  1;  Ex  parte  Beckwith,  (1898)  1  Ch.  324,  326; 
lie  International  Cable  Co.,  66  L.  T.  254;  Swabey  v.  Port  Darwin  Gold  Co. 
(1889),  1  Meg.  C.  C.  385;  and  infra,  p.  635.  As  to  what  is  evidence  of  an 
appointment  of  an  officer  by  the  company,  see  Browning  v.  Great  Centra! 
Mining  Co.,  5  H.  &  N.  856;  29  L.  J.  Ex.  399. 

Moreover,  if  the  agreement  is  not  to  be  performed  within  a  year,  it  is  neces- 
sary to  have  an  agreement  in  writing,  by  reason  of  sect.  4  of  the  Statute  of 
Frauds.  Eley  v.  Positive  Government,  ^c.  Co.,  1  Ex.  Div.  20;  S.  C.  88. 
However,  the  signature  of  the  secretary  of  a  company  to  a  minute  recording  a 
resolution  for  his  appointment  may  be  sufficient.  Jones  v.  Victoria  Graving 
Dock  Co.,  2  Q.  B.  Div.  314;  and  see  Gihxon  v.  Barton,  L.  R.  10  Q.  B.  332; 
Beeve  v.  Jennings,  (1910)  2  K.  B.  522;  JIanau  v.  Ehrlich.  (1911)  2  K.  B.  1056, 
in  which  case  it  has  been  held  that  a  contract  for  service  for  a  period  exceed- 
ing one  year  with  power  to  determine  on  either  side  by  six  months'  notice  was 
a  contract  not  to  bo  performed  within  the  year. 

Specific  performance  of  a  contract  for  personal  services  will  not  be  ordered. 
Blocker  v.  Brocklebank,  3  M.  &  G.  250;  Brett  v.  East  India,  ^c.  Co.,  2  H.  &  M. 
404;  Mair  v.  Himalaya  Tea  Co.,  1  Eq.  411  ;  Fry,  Specific  Performance,  6th  ed. 
Nor  of  a  contract  to  procure  the  performance  of  services.  Ryan  v.  Mutual 
Tontine  Assoc,  (1893)  1  Ch.  116.  But  where  there  is  a  negative  stipulation 
that  the  employe  will  not  engage  elsewhere,  the  Court  will  grant  an  injunction 
to  restrain  a  breach  thereof.  Lumley  v.  Wagner,  1  D.  M.  &  G.  604.  In  that 
case  A.  had  agreed  to  sing  at  B.'s  theatre  for  a  certain  period,  and  not  to  sing 
elsewhere  without  his  consent  in  writing.  At  the  instance  of  B.  an  injunction 
was  granted  restraining  A.  from  singing  elsewhere;  and  see  Star  Newspaper 
Co.  V.  O'Connor,  (1898)  W.  N.  114,  122;  and  Metropolitan  Electric  Supply  v. 
Ginder,  (1901)  2  Ch.  799.  But  it  seems  that,  in  order  to  obtain  such  an 
injunction,  it  is  necessary  to  put  in  the  contract  a  clear  negative  covenant,  or 
words  amounting  thereto  {IFhitwood  Chemical  Co.  v.  Ilardman,  (1891)  2  Ch. 
416),  and  that  even  the  words  "  act  exclusively  for  "  are  not  sufficient  (Mutual 
Reserve  Fire  v.  New  York  Life,  ^c.  Co.,  75  L.  T.  528,  C.  A.);  at  the  same 
time,  words  though  positive  in  terms  may  in  substance  be  negative.  Catt  v. 
Tourle,  4  Ch.  654.  But  doubt  has  been  expressed  whether  an  injunction  will 
be  granted  where  there  is  only  an  implied  negative.  Davis  v.  Foreman,  43 
W.  R.  168.  See,  however,  what  was  said  in  Wolverhampton,  ^c.  Ry.  Co.  v. 
L.  ^  N.  W.  Ry.  Co.,  16  Eq.  433;  followed  in  Re  Cary  Elwes'  Contract,  (1906) 
2  Ch.  143. 

In  the  absence  of  express  provision  an  employ6  is  entitled  to  reasonable  notice 
of  dismissal  or  compensation.  Green  v.  Wright,  1  C.  P.  D.  592;  Illustrated 
Newspaper  Corporation,  16  T.  L.  R.  157;  African  Association  v.  Allen,  (1910) 
1  K.  B.  396.    In  the  case  last  mentioned  power  was  reserved  for  the  employer  to 
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di  turuiine  at  any  time,  but  it  was  iield  that  this  did  not  dispense  with  reasonable 
notice.  Uut  he  may  be  dismissed  without  noti(!e  for  wilful  disobedience  of  any 
lawful  order  of  the  employer.  Shuir  v.  Arnott,  2  Stark.  250;  Callo  v.  Broun- 
clear,  4  C.  &  P.  518;  Amor  v.  Tesson,  9  A.  &  E.  548;  Turner  v.  Mason, 
11  M.  &i.  W.  112.  Moral  misconduct,  whether  in  relation  to  money  affairs  or 
otherwise,  is  enough.  Callo  v.  Brounclear,  supra;  Broivn  v.  Crojl,  6  C.  &  P.  16; 
I'earce  v.  Foster,  17  Q.  B.  D.  536.  So  is  takinjj  a  bribe.  Boston  Deep  Sea  Co. 
V.  Russell,  39  C.  D.  339;  BailUe  v.  Kell,  4  Bing.  N.  C.  638. 

It  is  sufficient,  it  was  said  in  the  former  of  these  cases,  if  a  valid  reason  for 
dismissal  existed  at  the  time  though  the  master  was  not  aware  of  it.  IJisclosure 
of  a  company's  accounts  to  a  person  connected  with  another  company  will 
justify  dismissal.  East  Anr/Uan  Bail.  Co.  v.  Lythiioe.  2  Ij.  M.  &  P.  221 ;  Mercer 
V.  ll'hall  (1845),  5  Q.  B.  447.  So  will  habitual  negligence  or  conduct  calcu- 
lated to  prejudice  the  employer's  business  (Rokner  v.  Anderson,  3  Esp.  235; 
Ridgway  v.  llunriprjord  Market  Co.,  3  A.  &  E.  171;  Smith  v.  Tompson,  8 
C.  B.   44);   or  incompetence  or  permanent  disability   {Ilarmer  v.   Cornelius.  5 

C.  B.  N.  S.  236);  or  stock  exchange  speculations  {Powers  v.  Fooks,  17  Q.  B. 

D.  537);  or  getting  a  list  of  customers  for  his  private  purposes  from  a  receiver 
and  manager  who  is  carrying  on  tho  business  of  the  company  {Measures  Brothers, 
Ltd.  V.  Measures,  (1910)  2  Ch.  248);  even  a  single  act  of  forgetfulnesa 
having,  or  calculated  to  have,  serious  results,  may  justify  dismissal  without 
notice  {Baxter  v.  London  and  Count;/  Printing  Works,  (1899)  1  Q.  B.  901). 

A  fortiori  where  an  employ^  underlakes  as  one  of  the  terms  of  his  employment 
to  use  his  best  endeavours  to  promote  tlio  interests  of  tho  company  and  commits 
a  breach  thereof  the  company  may  (lisiiiiss  him.  Aiding  v.  Lomax  (1854),  24 
L.  J.  Ex.  80. 

As  to  absence  through  Ulnoss,  see  iJaries  v.  Ehbw  I'nle  Uili'i>i  Coiin'il,  27 
T.  L.  R.  543. 

If  an  employer  makes  out  a  piinul  facie  case  of  misconduct,  the  onus  is  on  the 
employer  to  prove  the  innocence  of  the  transaction.     Federal  Supply  and  Cold 
Storage  v.  Angerren,  103  L.  T.  150. 
Incompatible         An  officer  who  accepts  an  incompatible  office  vacates  prima  facie  his  original 
offices.  office.     Bales  v.  Cumberland  Lead  Co.,  6  II.  &;  N.  481 ;  Iron  Ship  Co.  v.  Blunt, 

L.  R.  3  C.  P.  484;  Melwood  v.  Thatcher  (1892),  2  T.  R.  81;  Reg.  v.  Tidy, 
2  Q.   B.   179. 

Trade  sctMctK,  An  employe  or  ex-employ6  may  generally  be  restrained  by  injunction  from 
revealing  trade  secrets.  Merryweather  v.  Moore,  (1892)  2  Ch.  518;  Robb  v. 
Green,  (1895)  2  Q.  B.  1;  affirmed  on  appeal,  (1895)  2  Q.  B.  315.  See  also 
Louis  V.  Smellie,  W.  N.  (1895)  115;  Lamb  v.  Evans,  (1893)  1  Ch.  218;  Helmore 
V.  Smith  (No.  2),  35  Ch.  D.  449;  Summers  v.  Boyce,  23  T.  L.  R.  724. 

Agrcunii'iit  to  It  is  very  common  expressly  to  fix  by  agreement  the  compensation  to  be  pay- 
pay  sppcitic  2i.h\G  to  the  agent  in  case  his  agency  shall  be  terminated  by  tho  company.  Thus, 
of  office  ^^  Logan's  case,  9  Eq.  149,  L.  was  by  the  articles  appointed  managing  director 

,  of  a  company,  at  800/.  per  annum  and  a  commission  on  profits.     It  was  also 

provided  that:  "  In  the  event  of  the  said  L.  being  at  any  time  deprived  of  or 
removed  from  his  office  for  any  other  cause  than  gross  misconduct,  the  directors 
shall  pay  to  him  as  compensation  for  loss  of  office  a  sum  equal  to  three  years' 
salary.  .  .  ."  The  company  was  ordered  to  be  wound  up,  and  L.  was  held 
entitled  to  prove  for  three  years'  salary.    See  also  Shirreff's  case,  14  Eq.  417. 

But  where  an  order  had  been  made  to  wind  up  a  company  of  which  T.  was 
an  officer,  one  of  the  terms  of  his  engagement  being,  that  "  5,000/.  be  paid  to 
him  if  the  company  discontinue  to  employ  him,"'  it  was  held  by  Lord  Cairns 
that  "T.  was  not  entitled  to  prove  for  the  5,000/.,  as  there  was  no  voluntary, 
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active,  and  intelligent  discontinuance  by  the  company  of  the  employment  of  'i'." 
Albert  Life  Assurance  Co.,  Tui's  claim,  16  Sol.  J.  46. 

As  a  rule,  an  agent  or  servant,  appointed  for  a  term  at  a  salary,  will,  subjoct   As  to  proof  in 
to  deductions,   be  entitled   to  prove  in  the   winding-up   for  the   value   of  his   winding-tip. 
salary  for  the  unexpired  residue  of  the  term,  for  the  winding-up  is  a  breach 
of  the  contract  of  employment.     Measures  Brotfiers,  Ltd.  v.  Measures,  (1910) 
2    Ch.    248;    Yelland's    case,   4    Eq.    350;    Ex    parte    Clark,    7    Eq.    550;    and    YeUmid'$  ciy,. 
-60  AJacdonell,  Master  and  Servant,  2nd  ed.,  129.     But  when,  in  addition  to  his  Agent  cannot 
salary,  an  agent  is  to  have  a  commission  on  business  done,  he  is  not,  upon  a   piove  for 
winding-up,  entitled  to  prove  for  what  he  might  have  otherwise  earned.     Kx  i'\ture  com- 
parte  Maclure,  5  Ch.  737.     This  was  a  case  of  a  voluntary  winding-up,  and  the 
same  rule  must  a  fortiori  apply  in  a  compulsory  winding-up.     See  Sovcri'i<iii 
Life,  Salter's  claitn,  7  T.  L.  R.  602;  and  see  cases  below. 

Important  questions   sometimes  arise  as  to  how  far  a  discontinuance  of   a   Sale  or  dis- 

business,  whether  by  winding-up,  sale  or  otherwise,  is  a  breach  of  an  agreement  coutinuanof 

01  business 
for  employment  or  for  the  payment  of  remuneration  out  of  profits.  v.lieu  a  breach 

Where  an  agreement  had  been  made  between  A.  and  B.  tiiat  B.  should  be  f'f  agreement, 
sole  agent  at  Liverpool  for  the  sale  of  A.'s  coal  during  a  term  of  years  at  certain 
commission,  A.  to  have  control  of  the  prices  with  power  for  him  to  rescind  if  B. 
did  not  sell  a  certain  minimum,  and  A,  sold  his  colliery  before  the  e.\piration  of 
the  term,  it  was  held  by  the  House  of  Lords,  that  an  action  by  B.  against  A.  for 
damages  for  breach  of  the  agreement  occasioned  therel)y  would  not  lie,  for  that 
the  agreement  did  not  bind  A.  to  keep  his  colliery  or  send  any  coal  to  Liverpool. 
Khodes  v.  Forwood,  1  App.  Cas.  256. 

But  where  tobacco  merchants  contracted  witli  a  retail  dealer  that  in  con- 
sideration of  his  purchasing  direct  from  them  and  agreeing  to  continue  to  buy, 
display  and  sell  their  goods  and  not  to  sign  any  agreement  with  any  other  firm 
which  would  prevent  him  from  carrying  out  this  contract — they  would  for  the 
next  four  years  distribute  to  such  of  their  customers  as  purchased  direct  from 
them  their  entire  net  profits  on  goods  sold  in  the  United  Kingdom,  and  also  the 
sum  of  200,000/.  a  year,  to  i)0  distributed  every  three  months  in  proportion  to 
the  purchases,  and  soon  afterwards  the  manufacturers  sold  their  business,  and 
went  into  voluntary  licpiidation:  the  House  of  Lords  held  that  tiiere  was  an 
express  contract  to  pay  to  the  retail  dealer  his  due  proportion  of  200,000/.  a  yeaj- 
for  four  years,  and  that  ho  was  entitled  to  damages  for  breach  of  that  contract, 
the  merchants  having  put  it  out  of  their  own  power  to  carry  on  the  business. 
Of/dens,  Ltd.  v.  Nelson;  Ogdens,  Ltd.  v.  Telford,  (1905)  A.  C.  109,  H.  L.  (E.). 

Again,  where  a  business  was  sold  to  a  company  on  the  terms  that  the  pur-  > 

chasc-moncy  should  be  paid  to  A.  out  of  the  profits  of  the  business,  and  before 
payment  the  company  resold  the  business  to  the  exclusion  of  A.,  it  was  held 
riiat  he  was  entitled  to  damages.  Teleyraph  Bospotch  Co.  v.  McLean,  8  Ch. 
t.)oS;  discussed  Re  Railway  and  Electric  Co.,  38  Ch.  D.  504.  Compare  Spanish 
I'rospecting  Co.,  (1911)  1  Ch.  92;  Inclibald  v.  The  Western  NeUcjherry  Co., 
17  C.  B.  N.  S.  733;  and  Railway  and  Electric  Co.,  38  C.  D.  597;  Eamlyn  v. 
Wood,  (1891)  2  Q.  B.  488;  Hotel  and  General  Advertising  Co.  v.  Wickenden, 
14  T.  L.  R.  480;  and  Hirsch  ^  Co.  v.  Burns,  supra,  which  all  illustrate  the  diffi- 
culty of  reading  in  implied  restrictions;  and  see  Turner  v.  Goldsmith,  (1891)  1 
(J.  B.  544;  and  Churchward  v.  The  Queen,  L.  R.  1  Q.  B.  173  (commission;. 

Where  a  company  has  not  sold  its  business  and  is  not  in  liquidation,  it  is  liable 
for  damages  for  prospective  commission  if  it  repudiates.  Lockett  v.  Lagtmas 
Sitraie  Co.,  Times,  22  March,  1900. 

But  an  agreement  to  employ  a  man  does  not  oblige  the  employers  to  provide 
liim  with  work.  Turner  v.  Sawdon  #  Co.,  (1901)  2  K.  B.  653;  and  see  Midland 
bounties  District  Banking  Co.  v.  Attwood,  (1905)  1  Ch.  357. 
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A  compulsory  winding-up  order  is  ofjuivalent  to  a  dismissal  of  a  company'^ 
Hervante.  Chapman's  casr  (1866),  1  Eq.  346.  This  case  was  decided  on  the 
ground  that  the  winding-up  order  which  is  advertised  in  the  newspapers  is  notic<' 
to  all  the  world  of  the  winding-up,  and  accordingly  the  applicant  was  held 
entitled  to  prove  for  his  salary  on  the  footing  of  having  had  notice  of  discharge 
on  the  day  the  order  was  made.  And  this  decision  has  never  been  overruled. 
Per  Chitty,  J.,  MacdowalVs  case  (1886),  32  C.  D.  366,  368;  and  see  Reid  v. 
Explosives  Co.  (1886),  19  Q.  B.  D.  264,  in  which  it  wa.s  held  that  the 
appointment  by  the  Court  of  a  receiver  and  manager  in  a  debenture  holder'n 
action  also  operat-es  as  a  dismissal  of  the  company's  servants.  It  was  also  held 
in  Shirreff's  case,  14  Eq.  417,  that  the  same  rule  applied  in  a  voluntary  winding- 
up.  "I  am  of  opinion,"  said  Lord  Romilly  in  that  case  (1872),  "that  the 
resolution  to  wind  up  the  company  ipso  facto  put  an  end  to  Mr.  Shirreff's 
employment  as  manager,  and  was  equivalent  to  his  dismissal."  No  doubt  this 
also  was  decided  on  the  ground  that  there  would  be  notice  of  the  passing  of  the 
resolution  advertised  in  the  "  Gazette  "  in  accordance  with  sect.  132  of  the 
Companies  Act,  1862  (now  sect.  185  of  the  Companies  Act,  1908),  and  the 
decision  has  ever  since  been  acted  on  without  question  until  the  decision  of 
Warrington,  J.,  in  Midland  Counties  District  Bank  v.  Attwood,  (1905)  1  Ch. 
357.  In  that  case  the  question  was  whether  a  former  employ^  of  the  company 
could  be  restrained  from  committing  a  breach  of  the  covenant  that  he  would  not 
within  a  year  of  the  termination  of  agreement,  whether  by  notice  or  under  the 
terms  of  a  special  clause,  enter  into  the  service  of  another  bank  carrying  on 
business  within  certain  districts.  The  company  had  passed  a  resolution  to  wind 
up,  and  the  defendant  contended  that  as  this  was  a  wrongful  dismissal  he  wa-s 
not  bound  by  the  restrictive  covenant.  The  learned  judge  held  that  the  resolu- 
tion for  winding-up  did  not  operate  as  a  discharge  of  the  servants,  thus  over- 
ruling Shirreff's  case,  supra.  The  ground  of  the  decision  was,  that  regard  being 
had  to  sect.  131  of  the  Act  of  1862  (sect.  184  of  the  Companies  Act,  1908),  the 
corporate  existence  and  corporate  powers  of  the  company  subsisted,  notwith- 
standing the  winding-up,  and  that  as  the  liquidator  was  appointed  by  and  is  an 
officer  of  the  company,  there  is  no  such  change  in  the  personality  of  the  employer 
as  to  dismiss  the  servants.  On  the  other  hand,  the  learned  judge  considered  that 
in  the  case  of  a  compulsory  winding-up  there  was  a  change  of  personality, 
seeing  that  the  business,  as  from  the  date  of  the  winding-up  order,  was  carried  on 
by  the  Court  for  the  purpose  of  liquidation  with  the  assistance  of  the  official 
liquidator,  an  officer  of  the  Court.  It  seems,  however,  doubtful  whether  this 
distinction  can  be  maintained,  seeing  that  the  corporate  existence  subsists  in  n 
compulsory  winding-up  as  much  as  in  a  voluntary  winding-up.  Chapman's 
case  was  decided  on  the  ground  of  notice,  not  of  change  of  personality,  and  there 
is  notice  given  in  the  case  of  a  voluntary  winding-up.  No  doubt,  in  a  sense,  the 
liquidator  in  a  compulsory  winding-up  is  an  officer  of  the  Court;  but,  a.« 
pointed  out  by  James,  L..  J.,  in  £x  parte  Watkin,  1  C.  D.  130,  he  is  appointed 
by  the  Court  to  act  for  the  company,  and  acts  as  agent  for  and  on  behalf  of 
the  company,  subject  to  the  control  of  the  Court. 

In  the  case  of  service  contracts,  if  a  third  party,  without  justification,  induces 
either  of  the  contracting  parties  to  commit  a  breach  of  the  contract  and  damage 
ensues,  such  third  party  is  liable  to  an  action  for  damages  (Lumley  v.  Gf/e,  2 
E.  &  B.  216;  Bou-en  v.  Hall,  6  Q.  B.  D.  339;  South  Wales  Miners'  Federation 
v.  Morgan  Coal  Co.,  (1905)  A.  C.  239) ;  and,  as  the  case  last  mentioned  shows, 
the  principle  is  not  confined  to  service  contracts.  See  also  National  Phonograph 
Co.  V.  Edison  Bell,  S^c.  Co.,  (1908)  1  Ch.  335.  Very  commonly,  interference 
with  service  contracts  arises  by  the  action  of  trade  unions,  and  it  was  held  in 
Taff  Vale  Hail.  Co.  v.  Amalgamated  Society  of  Railway  Servants,  (1901)  A.  C. 


FORMS.  445 

i26,  that  a  registered  trade  union  might  be  sued  in  its  registered  name  in  respect 
of  wrongs  done  on  its  behalf.  But  this  principle  was  virtually  abrogated  by 
the  Trade  Disputes  Act,  1906  (6  Edw.  7,  c.  47),  by  which  "  No  Court  "  is  now 
"  to  entertain  any  action  .  .  .  against  a  trade  union  in  respect  of  any  tortious 
act  alleged  to  have  been  committed  by  or  on  behalf  of  the  trade  union." 

The  following  are  some  of  the  leading  cases  in  relation  to  breach  of  contract 
procured  by  trade  uniom:— Allen  v.  Flood,  (1898)  A.  C.  1,  in  which  tho 
defendant  neither  uttered  nor  carried  into  effect  any  threat,  but  simply  warned 
the  employers  what  the  men  without  his  persuasion  were  determined  to  do; 
Head  V.  Friendly  Society  of  Operative  Stonemasons,  (1902)  2  K.  B.  732;  Giblan 
T.  National  Amalgamated  Labourers'  Union,  (1903)  2  K.  B.  600;  Tluttly  v. 
Simmons,  (1898)  1  Q.  B.  181;  Leatham  v.  Craig,  2  Ir.  R.  667;  Ajello  v. 
Worsley,  (1898)  1  Ch.  274.  But  by  far  the  most  important  is  the  decision  of 
tho  House  of  Lords  in  South  Wales  Miners'  Federation  v.  Morgan  Coal  Co., 
above  referred  to.  In  that  case  all  the  previous  cases  were  considered,  and  the 
principle  was  clearly  laid  down  that  procuring  a  breach  of  contract  is  an 
actionable  wrong  unless  there  be  justification  for  interfering  with  the  legal 
right.  There  miners,  employed  in  collieries  without  giving  notice  to  their 
employers  and  in  breach  of  their  contracts,  abstained  from  working  on  certain 
days  under  the  direction  or  order  of  the  Federation  of  Miners  by  their  Executive 
Council.  The  federation  and  council  acted  honestly  and  without  malice  or  ill- 
will  against  the  employers.  Indeed,  they  considered  wiiat  they  were  doing 
would  be  for  the  benefit  of  the  employers,  and  their  only  object  was  to  keep  up 
the  price  of  coal  by  which  the  wages  were  regulated.  But  it  was  held  that  an 
action  for  damages  lay  l>y  the  emjiloyers  against  the  federation  and  its  officers, 
no  justifioation  for  their  action  being  shown. 
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INTRODUCTOKY  NOTES. 
Sections  2  aud  3  of  the  Companies  Act,  1908,  are  as  follows:  — 

Memoraiulmn  of  Assuriatioii. 

2.  Any  seven  or  more  personn  (or,  where  the  conij)any  to  be  formed  will  be  a 
private  company  within  the  meaning  of  this  Act,  any  two  or  more  persons) 
associated  for  any  lawful  purpose  may,  by  subscribing  their  names  to  a  memo- 
randum of  association  and  otherwise  complying  with  the  requirements  of  this 
Act  in  respect  of  registration,  form  an  incorporated  company,  with  or  without 
limited  liability  (tiiat  is  to  say),  either — 

(i)  A  company  having  the  liability  of  its  members  limited  by  the  miino- 
randum  to  the  amount,  if  any,  unpaid  on  the  .'(hares  respectively  hold 
i)y  them  (in  this  Act  tormod  a  company  limited  by  shares) ;  or 
(ii)  A  company  having  the  liability  of  its  members  limited  by  the  mem<»- 
randum  to  such  amount  as  the  members  may  respectively  thereby 
undertake  to  contribute  to  the  assets  of  the  company  in  the  event  of 
its  being  wound  up  (in  this  Act  termed  a  company  limited  by 
guarantee) ;  or 
(iii)  A  company  not  having  any  limit  on  the  liability  of  its  membci-s  (in  this 
Act  termed  an  unlimited  company'. 

3.  In  the  case  of  a  company  limited  by  shares — 

(1)  The  memorandum  must  state — 

(i)  The  name  of  the  company,  with  "  Limited  "  as  the  last  word 
in  its  name; 

(ii)  The  part  of  the  United  Kingdom,  whether  England,  Scotland, 
or  Ireland,  in  which  the  registered  office  of  the  company  is  to  be 
situate ; 

(iii)  The  objects  of  the  company; 

(iv)  That  the  liability  of  the  members  is  limited; 

(v)  The  amount  of  share  capital  with  which  the  company  i)roposes 
to  be  registered,  and  the  division  thereof  into  shares  of  a  fixed 
amount: 

(2)  No  subscriber  of  the  memorandum  may  take  less  than  one  share: 

(3)  Each  subscriber  must  write  opposite  to  his  name  the  number  of  shares 

he  takes. 

For  form  of  such  a  memorandum,  see  infra,  p.  490. 

As  to  wli«>n  the  word    'limited  "'  niav  be  omitted,  see  Form  81. 
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Meniorauduiii 
of  HHsociaiioii 
of  cunijiaiiy 
limited  by 
jfuaiauteo. 


As  to  tlio  memorandum  of  a  company  limited  by  guarantee,  sect.  4 
of  the  Act  of  1908  is  as  follows:  — 

4.    In  the  case  of  a  company  limited  by  guarantee — 

(1)  The  memorandum  must  state — 

(i)  The  name  of  the  company,  with  "  Limit^^d  "  as  the  last  word  in 
ito  name; 

(ii)  The  part  of  the  United  Kingdom,  whetlier  England,  Scotland, 
or  Ireland,  in  wiiirli  tho  registered  office  of  the  company  is  to  be 
situate ; 

(iii)  The  objetts  of  the  company; 

(iv)  Tliat  the  liability  of  tho  members  is  limited ; 

(v)  That  each  member  undertakes  to  contribute  to  the  assets  of  the 
company  in  the  event  of  its  being  wound  up  while  ho  is  a  member,  or 
witliin  one  year  afterwards,  for  the  payment  of  the  debts  and  liabilities 
of  tho  company  contracted  before  he  cea-;es  to  bt?  a  inonibcr,  and  of  the 
costs,  cliarges,  and  oxj)enses  of  winding  up,  and  for  adjustment  of  the 
rights  of  the  contributories  among  themselves,  such  amount  a.s  may  be 
required,  not  exceeding  a  specified  amount. 

(2)  If  the  company  has  a  share  capital--- 

(i)  Tiie  memorandum  must  also  state  the  amount  of  share  capital 
with  which  the  company  proposes  to  be  registered  and  the  division 
thereof  into  shares  of  a  fixed  amount; 

(ii)   No  subscriber  of  the  memorandum  may  take  less  than  one  share; 

(iii)  Each  subscriber  must  write  opposite  to  his  name  tho  number  of 
shares  he  tiikes. 


Menn)randnni 
of  association 
of  an  un- 
limited 
company. 


As  to  the  memorandum  of  an  unlimited  company,  sect.  5  of  the  Act 
provides  as  follows:  — 

5.    In  the  case  of  an  unlimited  company — 

(1)  The  memorandum  must  state — 

(i)  The  name  of  the  company; 

(ii)  The  part  of  the  United  Kingdom,  whether  England,  Scotland, 
or  Ireland,  in  which  the  registered  office  of  tho  company  is  to  be 
situate; 

(iii)  The  objects  of  the  company. 

(2)  If  the  company  has  a  share  capital — 

(i)  No  sub.scribcr  of  the  memorandum  may  take  less  than  one  share; 
(ii)  Each  subscriber  must  write  opposite  to  his  name  the  number  of 
shares  he  takes. 


For  form  of  such  a  memorandum,  see  infra,  p.  503. 
As  to  the  signature  and  stamping  of  the  memorandum  of  a  com- 
pany limited  or  unlimited,  sect.  6  runs  thus:  — 

Stamp  and  6.    The  memorandum  must  bear  the  same  stamp  as  if  it  were  a  deed,  and 

signature  of       must  be  signed  by  each  subscriber  in  the  presence  of  at  least  one  witness  who 
memorandum.    ,„^,g|.  ^^j-est  the  signature,  and  that  attestation  shall  be  sufficient  in  Scotland  &.- 
well  as  in  Enji'land  and  Ireland. 
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^\'itll  regard  to  tlio  registration  of  the  memoranduni  of  a^sociatiou, 
it  is  provided  by  sect.  15  of  the  Act  of  1908  that:  — 

16.  The  memorandum  and  the  articles  (if  any)  shall  be  delivered  to  the 
registrar  of  companies  for  that  part  of  the  United  Kingdom  in  which  the 
registered  office  of  the  company  is  stated  by  the  memorandum  to  be  situate,  and 
lie  shall  retain  and  register  them. 

244.— (Ij  There  shall  be  paid  to  the  registrar  in  respect  of  the  several 
matters  mentioned  in  Table  H.  in  the  first  schedule  to  this  Act  the  several  fees 
therein  specified,  or  such  smaller  fees  as  the  Board  of  Trade  may  from  time  to 
time  direct. 

(2)  All  fees  paid  to  the  registrar  in  pursuance  of  this  Act  shall  be  paid  into 
the  exchequer. 

Copies  of  Tables  B.  and  C.  will  be  fuund  Injra,  in  the  Appcudi.x. 
As  t-o  the  effect  of  registration,  sect.  16  of  this  Act  provide.s  that:  — 

16  -  (Ij  On  tiie  registration  f)f  the  memorandum  of  a  comjjany  the  registrar 
sliall  certify  under  his  iiand  that  the  com])any  is  incorporated,  and  in  the  case 
of  a  limited  company  tliat  the  company  is  limited. 

(2)  From  the  date  of  incorporation  mentioned  in  the  certificate  of  incorpora- 
tion, the  subscribers  of  the  memorandum  together  with  such  other  persons  as 
may  from  time  to  time  iiccome  members  of  the  company,  shall  be  a  i)ody 
<-orporate  by  the  nainr  cfintained  in  the  memorandum,  capable  forthwith  of 
exercising  all  the  functions  of  an  incorporated  company,  and  having  perpetual 
succession  and  a  common  seal,  with  ])ower  to  hold  lands,  but  with  such  lialiility 
on  the  jtart  of  the  members  to  contribute  to  the  assets  of  the  company  in  the 
event  of  its  being  woutul  u|)  as  is  mentioned  in  this  Act. 

A.s  to  the  stamp,  signature,  and  effect  of  memoranduni,  .sect.  14  of 
the  Act  of  1908  provides  as  follows:  — 

14.— (1)  The  memorandum  and  articles  shall,  when  registered,  Ijiiui  the 
company  and  the  members  thereof  to  the  same  extent  as  if  they  respectively 
had  been  signed  and  sealed  by  each  member,  and  contained  covenants  on  the 
part  of  each  member,  his  heirs,  executors,  and  administrators,  to  observe  all  the 
jirovisions  of  the  memorandum  and  of  the  articles,  sul)ject  to  the  provisions  of 
this  Act. 

(2)  All  money  payable  bj-  any  member  to  the  company  under  the  memo- 
randum or  articles  shall  be  a  debt  due  from  him  to  the  company,  and  in 
Knerland  and  Ireland  be  of  the  nature  of  a  specialty  debt. 

With  regurd  to  tlie  several  clauses  contained  in  the  memoranduni  of 
as.sociation: 

As  to  the  NAME:— 

This  clause  is  required  in  every  memorandum.     The  choice  of  the  Name  of 
name  rests    with  the  subscribers  of  the  memorandum.      They  are  company, 
free  to  select,  subject  to  sect.  20  of  the  Act,  any  name  they  like,  so, 
nevertheless,  that  the  word    'limited"  shall,  in  case  of  a  company 
limited  by  shares  or  by  guarantee,  form  the  last  word  of  the  name. 
See,  however,  infra,  p.  498,  u. 
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Sect.  8.  Sect.  8  provides  as  follows:  — 

8. — (1)  A  company  may  not  be  registered  by  a  name  identical  witli  that  by 
whieh  a  comipany  in  existence  is  already  registered,  or  so  nearly  resembling  that 
name  as  to  be  calculated  to  deceive,  except  where  the  company  in  existence  is  in 
the  course  of  being  dissolved  and  signifies  its  consent  in  such  manner  as  tiie 
registrar  requires. 

(2)  If  a  company,  through  inadvertence  or  otherwise,  is  without  such  consent 
as  aforesaid,  registered  by  a  name  identical  with  that  by  which  a  company  in 
existence  is  previously  registered,  or  so  nearly  resembling  it  as  to  be  calculated 
to  deceive,  the  first-mentioned  company  may,  with  the  sanction  of  the  registrar, 
change  its  name. 

(3)  Any  company  may,  by  special  resolution  and  with  the  approval  of  the 
Board  of  Trade  signified  in  writing,  change  its  name. 

(4)  Where  a  company  changes  its  name,  the  registrar  shall  enter  the  new 
name  on  the  register  in  place  of  the  former  name,  and  shall  issue  a  certificate 
of  incorporation  altered  to  meet  the  circumstances  of  the  case. 

(5)  The  change  of  name  shall  not  affect  any  rights  or  obligations  of  the 
company,  or  render  defective  any  legal  proceedings  by  or  against  the  company, 
and  any  legal  proceedings  that  might  have  been  continued  or  commenced  against 
it  by  its  former  name  may  be  continued  or  commenced  against  it  by  its  now 
name. 


Improper  use 
of  name. 


Principle  for 
intervention 
of  Court. 


Fraudulent 
intention  or 
not. 


Sect.  8  is  desig'ued  to  prevent  similar  uame«  g-ettiug-  on  the  register;, 
but  the  registration  of  a  company  by  a  name  wliich  is  calculated  to 
deceive  by  j-eason  of  its  identity  with  or  resemblance  to  the  name  used 
by  some  unreg'istered  company,  partnership,  or  person,  will  not  pre- 
vent the  Courts  from  intervening,  in  a  proper  case,  by  injunction,  to 
protect  the  rights  of  such  last-mentioned  company,  partnership,  or 
person . 

The  principle  on  which  the  Court  interferes  in  such  cases  is,  that 
one  person  is  not  to  be  permitted  to  represent  the  business  which  is 
carried  on  by  another  as  carried  on  by  him  (Levy  v.  Walker,  10 
C.  Div.  436),  or  to  represent  his  goods  as  being  the  goods  of  another 
man,  or  to  enable  his  customers  to  make  a  false  representation  to 
some  one  who  is  the  alternative  purchaser.  Reddaway  v.  Banham, 
(189G)  A.  C.  199  (explained  in  Lever  Bro^.  v.  Bedingfield,  80  L.  T. 
100);  and  see  Reddaway  v.  AhlerSy  19  E,.  P.  C.  12;  Crofft  v.  Bay, 
7  Beav.  84.  And  see  J .  <&  J.  Cash,  Limited  v.  Cash,  82  L.  T.  655; 
86  L.  T.  211;  Jamieson  v.  Jamieson,  15  Kep.  Pat.  Cas.  193; 
Valentine  Meat  Juice  Co.  v.  Yale^itine  Extract  Co.,  83  L.  T.  259; 
16  T.  L.  R.  522,  where  the  defendants  were  using  their  own  names; 
also  S.  Olivers  d  Sons  v.  S.  Chivers  d  Co.,  Limited,  17  R.  P.  C.  420. 
And  this  principle  applies  equally  to  companies. 

It  is  not  necessary  to  prove  any  fraudulent  intention  on  the  part  of 
the  defendants:  it  is  sufficient  if  in  the  circumstances  of  the  particular 
case  the  name  adopted  by  them  will  be  likely  to  mislead.  Singer 
Machine  v.  Wilson,  3  App.  Cas.  376;  Merchant  Banking  Co.  of 
London,  Limited  v.  Merchants'  Joint  Stock  Bank,  Limited,  9  C.  D. 
560;  Gimrdian  Fire  and  Life  Assurance  Co.  v.  Guardian  and  General 
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Insurance  Co.,  43  L.  T.  791;  Hendriksv.  Montagu,  17  G.  Div.  638; 
Tussaud  V.  Tussaud,  44  Ch.  D.  678;  F.  Plnet  et  Cie.  v.  Maison 
Louis  Pinet,  Limited,  (1898)  1  Ch.  179;  Montreal  Lithographing  Co. 
V.  Sabiston,  (1899)  A.  C.  610;  Societe  Panhard  v.  Panliard  Levassor 
Co.,  (1901)  2  Ch.  513;  Aerators,  Limited,^.  TolUt,  (1902)  2  Ch.  319; 
British  Vacuum  Cleanser  Co.  v.  New  Yacmun  Cleanser  Co.,  (1907) 
2  Ch.  312;  Electromobile  Co.  v.  British  Electromobile  Co. ,97  L.  T. 
196;  Cash  (J.  d  J.),  Limited  v.  Cash,  82  L.  T.  655;  Valentine  Meat 
Juice  Co.  V.  Valentine  Extract  Co.,  83  L.  T.  259;  Manchester 
Brewery  Co.  -v.  North  Cheshire  and  Manchester  Breicery  Co.,  (1899; 
A.  C.  83.  In  that  case  in  1897  two  comj)ames  existed,  called  the 
Manchester  Brewery  Comijany  and  the  North  Cheshire  Brewery 
Company.  The  former  had  its  brewery  and  a  large  business  in 
Manchester.  The  hitter  had  its  brewery  in  Macclesfield  and  its 
business  cliiefly  there,  but  to  some  small  extent  also  in  Manchester. 
In  that  year  (1897)  the  business  of  the  latter  company  was  sold 
to  persons  who  started  a  new  company  named  "  The  North  Cheshire 
and  Manchester  Brewery  Company."  Th!e  House  of  Lords,  affirming- 
the  Court  of  Appeal,  held  that  though  it  did  not  appear  that  there 
was  any  fraudulent  intention,  they  must  be  restrained  from  trading 
under  that  name,  as  it  was  calculated  to  deceive  the  public  into 
thinking  that  the  new  company  was  carrying  on  the  business  of  the 
Manchester  Brewery  Company.  The  Court  of  Appeal  had  laid  down 
that  there  is  no  rule  that  a  name  is  not  so  like  another  as  to  be 
calculated  to  deceive  when  the  words  common  to  the  two  names  come 
first  in  the  one  and  last  in  the  other.     (1898)  1  Ch.  539. 

See  also  Premier  Cycle  Co.  v.  Premier  Tube  Co.,  12  T.  L.  R. 
481;  and  John  Brinsmead  and  So7is  v.  T.  E.  Brinsmead  and  Sons, 
Limited,  (1897)  1  Ch.  49,  413,  where  an  injunction  Avas  granted 
restraining  the  use  of  the  name  of  Thomas  Edward  Brinsmead  and 
Sons.  Limited,  or  the  word  "  Brinsmead  "  by  the  defendants  in  con- 
nection with  the  manufacture,  sale,  or  hire  of  pianos  without  adding 
thereto  an  express  statement  that  the  company  was  distinct  from,  and 
had  no  connection  with,  the  old  firm  of  John  Brinsmead  &  Sons;  and 
Saxlehner  v.  Apollinaris  Co.,  (1897)  1  Ch.  893;  F.  Pinet  S  Co. 
V.  Maison  Louis  Pinet,  Ltd.,  (1898)  1  Ch.  179;  and  Chap.  XIX., 
infra;  Army  and  Navy  Co-operative  Society  v.  Army,  Navy  a7id 
Civil  Service  Co-operative  Society  of  South  Africa,  19  R.  P.  C. 
575.  As  Lord  Bowen  once  said,  "The  world  is  wide,  and  there  are 
many  names." 

The  fact,  hoAvever,  that  the  defendants  have  not  only  adopted  a 
name  resembling  that  of  the  plaintiff,  but  have  set  up,  or  propose  to 
set  up,  business  in  the  same  street,  or  have  issued  deceptive  circulars, 
goes  far  to  show  a  fraudulent  intention.  See  Lee  v.  Haley,  5  Ch. 
161;  Merchant  Banking  Co.  v.  Merchants',  dc.  Bank,  ubi  supra. 

The  Court  has  great  difficulty    in    interfering  where    the    name  Name  de- 
adopted  is  merely  descriptive  of  the  character  of  the  defendant's  business. 

gg2 
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Mere 

similarity 
of  name. 


Where 
businesses 
are  different. 


Where  no 
danger  of 

deception. 


ItUHiness,  and  accordingly,  in  each  of  the  three  following  casen  an 
injunction  was  rehised:—Lunclo7i  and  Provincial  Law  Assurance 
Society  v.  London  and  Provincial  Joint  Stock  Life  Assurance  Co., 
17  L.  J.  CIi.  37;  Colonial  Life  Assurance  Co.  v.  Home  and  Colonial 
Assurance  Co..  Ltd.,  33  Beav.  548;  The  London  Assurance  Cor- 
poration V.  The  London  and  Westminster  Assurance  Corporation, 
Limited,  9  Jur.  N.  S.  843.  But  see  now  Reddaway  v.  Banham, 
(1896)  A.  C.  199;  and  British  Vacuum  Cleanser  Co.  v.  Neio  Vacuum 
Cleanser  Co.,  (1907)  2  Ch.  312;  Electromobile  v.  British  Electro- 
mohilc  Co.,  98  L.  T.  258;  and  North  Cheshire  and  Manchester 
Brewery  Co.  v.  Manchester  Brewery  Co..  (1899)  A.  C.  83. 

And  a  company  cannot,  merely  by  registering  as  its  name,  or  part 
of  its  name, a  common  word  from  the  English  language,  whate\er  its 
nature  and  however  attractive — e.g.,  "Aerators"' — monopolise  that 
word  as  its  name  so  as  to  prevent  its  use  in  the  name  of  a  sub- 
sequently registered  company.  Aerators,  Limited  v.  Tollit,  (1902) 
2  Ch.  319:  Duvall  Ceylon  Estates  v.  lira  Ceylon  Rubber  Estates, 
103  L.  T.  416.  ■ 

Merc  sinularity  of  name  is  not  in  itself  enough  to  give  a  right 
to  an  injunction;  for  there  is  no  right  of  property  in  the  name.  "  In 
this  country  we  do  not  recognize  the  absolute  right  of  a  person  to 
a  particular  name  to  the  extent  of  entitling  him  to  prevent  the 
assumption  of  the  name  by  a  stranger."  Du  Boulay  v.  Du  Boulay, 
L.  R.  2  C.  P.  441.  Hence,  if  persons  chose  to  carry  on  business,  say 
as  ironmongers,  under  the  name  of  Day  and  Martin,  the  well-known 
blacking  makers  could  not  restrain  them. 

The  plaintiffs  must  go  further  and  show  that  they  have  carried  on 
some  trade  or  business  under  the  particular  name,  and  that  the 
defendants'  conduct  may  lead  to  their  securing  by  deception  part  of 
the  plaintiffs'  business.  If,  then,  the  defendants  are  carrying  on,  or 
propose  to  carry  on,  a  different  kind  of  business,  there  can  be  m> 
danger  of  deception,  and  therefore  no  legal  injury.  See  Day  v. 
Brownrigg.  10  C.   Div.  304. 

There  is.  for  example,  in  law  no  absolute  monopoly  in  the  name 
of  a  newspaper.  To  entitle  the  proprietors  of  a  newspaper  to  an  in- 
junction to  restrain  the  publication  of  another  newspaper  with  a 
similar  name,  they  must  show  that  the  use  of  that  name  is  calculated 
to  lead  to  the  belief  that  the  defendants'  newspaper  is  the  plaintiffs', 
and  that  the  use  of  such  name  is  injurious  to  them.  Outram  v. 
London  Evening  Newspaper  Co..  27  T.  L.  R.  231  (1911). 

And  even  where  the  business  is  of  the  same  character,  and  the  name 
adopted  very  similar  to  that  of  the  plaintiffs',  the  circumstances  may 
be  such  as  to  show  that  there  will  not  in  fact  be  any  danger  of  decep- 
tion: e.g.,  when  the  defendants  propose  to  carry  on  business  in 
a  different  district  or  place.  Merchant  Banking  Co.  v.  Merchants' 
Joint  Stock  Bank.  9  C.  D.  560:  Lee  v.  Haley,  5  Ch.  155;  Turton  v. 
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Turton,  42  C.  Div.  128.     But  see  North  Cheshire,  dc.  Co.  v.  Man- 
chester Brewery  Co.,  supra. 

As  to  evidence  as  to  how  the  existing  company  had  used  its 
name,  see  Daimler  Motor  Co.  v.  British  Motor  Traction  Co.,  IS 
R.  P.  C.  465. 

As  to  evidence  other  than  the  judge's  own  ocular  view,  see  London 
General  Omnibus  Co.  v.  Lavell,  (1901)  1  Ch.  135,  with  which  com- 
pare Paxton  &  Co.  v.  Smelling,  Lampard  &  Co.,  (1901)  A.  C.  308,  31 1 . 

Not  only  may  a  registered  company  be  restrained  from  carrying  on 
business  as  above,  but  promoters  may  be  restrained  from  registering  ;i 
company  with  a  name  calculated  to  deceive.  Thus,  in  Hendriks  v. 
Montagu,  17  C.  D.  638,  the  registration  of  a  company  as  ■The 
I'niverse  Life  Assurance  Association,  Limited,"  was  restrained  at  the 
instance  of  an  unregistered  company  known  as  the  '  T^niversal  Life 
Assurance  Society." 

The  prohibition  against  siniiiaviiy  ul'  naiuo  does  not  apijly  where  an 
existing  company  is  in  course  of  being  dissolved  and  testifies  its  con- 
sent to  the  satisfaction  of  the  registrar.  See  Companies  Act,  1908, 
s.  8  (1).  The  power  thus  given  is  frequently  exercised,  especially  in 
cases  of  reconstruction  or  amalgamation.     See  Chap.  XXI..  infra. 

An  inadvertent  omission  on  the  i)art  of  a  limited  comjjauy  lo 
publish  its  corporate  name  will  not  disentitle  it  to  have  the  use  of 
its  trade  name  protected  by  injunction.  Randall,  Ltd.  v.  British  and 
American  Shoe  Co..  i  1902)  2  Ch.  354;  and  see  Pewks.  Gunston  (0 
Tee,  Ltd.  v.  Thompson.  Talme;/  &  Co.  ( 1901 ),  18  R.  P.  C.  185. 

Where  a  company  purchases  the  goodwill  of  an  existing  business,  it  Oompany 
has,  in  the  absence  of  agreement  to  the  contrary,  a  right  to  carry  ou  I^qo^^jj™^ 
business  under  the  trade  name  previously  used  in  connection  Aviih 
such  business;  for  the  goodwill  includes  the  right  to  use  the  name 
{Levy  V.  Walker,  10  C.  D.  436;  see  p.  450.  supra);  and  the  fact 
that  no  one  bearing  the  name  is  connected  with  the  company  does 
not  affect  its  right  to  protection.     Crojt  v.  Daij,  7  Beav.  84. 

As  to  carrying  on  business  in  the  name  of  a  dissolved  company  ilie 
business  of  which  has  been  purchased  by  another  company,  or  the 
name  of  a  dissolved  partnership,  see  Montreal  Lithographing  Co. 
V.  Sabiston,  (1899)  A.  C.  610;  Burchellv.  Wilde,  0900)  1  Ch.  551. 

A  foreign  trader  who  has  no  English  agency,  but  whose  goods  are 
in  fact  frequently  imported  into  England,  has  a  sutficiont  English 
market  to  enable  him  to  restrain  piracy  of  his  trade  name.  Collins 
Co.  V.  Broicn  (,1857),  3  K.  &  J.  423,  followed;  La  Socipte.  Anonyme 
des  Anciens  Etablissements  Pavhard  et  Levassor  v.  Panhard  Levassor 
Motor  Co.,  Ltd.,  ^901)  2  Ch.  513. 

In  the  last  case  Farwell,  J.,  held  that  where  a  company  is  formed 
for  a  fraudulent  purpose,  the  signatories  to  the  memorandum  are 
guilty  of  a  fraudulent  conspiracy  to  effect  that  purpose.  In  that  case 
the  name  itself  was  enough  to  show  fraud.  A  motor-car  manufac- 
turing company  had  been  registered  in  a  name  colourably  resembling 
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that  of  existing  motor-car  maiiut'acturer.s  with  the  iraudulent  iuteu- 
tion  of  obtaining  the  benefit  of  their  reputation  in  that  business, 
and  the  company  and  the  signatories  to  tlie  memorandum,  who  were 
the  only  directors  and  sharoliolders,  were  restrained  from  usiug  tlie 
name  in  connection  with  that  business,  and  the  signatories  were 
further  restrained  from  allowing  the  company  to  remain  registered 
under  that  name. 

Pui'chasing  businesses  carried  on  Ijy  persons  of  the  name  of  X. 
and  Y.  as  a  colourable  device  for  enabling  a  man  to  Iui\e  .some 
appearance  of  right  to  use  the  name  of  X.  and  Y.,  a  firm  known  as 
manufacturers  of  an  article,  will  not  protect  'the  purchaser  from  an 
injunction.    Abel  Morrall,  Ltd.  v.  T.  Hessin  d  Co.,  19  li.  P.  C.  o;)7. 

It  may  be  well  here  to  draw  attention  to  a  rule  made  some  years 
ago  by  the  Board  of  Trade,  viz.,  that  the  registrar  shall  not  register 
any  memorandum  of  association  for  the  incorporation  of  a  company 
by  a  name  of  which  the  word  "Royal"  or  "Imperial"  forms  part» 
unless  there  be  special  circumstances  for  relaxing  ihe  rule,  e.g., 
where  the  word  "  Royal "  has  been  used  in  connection  with  property 
which  the  company  is  to  acquire,  or  where  permission  (o  use  tlie 
Avord  has  been  granted  by  the  Home  Olficc. 

Whore  the  royalty  referred  to  is  not  British,  the  Board  of  Trade  is 
not  so  punctilious. 

In  some  cases  it  may,  in  order  to  avoid  delay,  be  desirable  to  apply 
to  the  Home  Office  for  liberty  to  use  the  word  "  Royal.'' 

As  to  the  penalties  for  unauthorized  use  of  the  Royal  Arms,  or  of 
any  "  device,  emblem,  or  title  "  suggesting  employment  by  the  Royal 
Family,  see  sect.  68  of  the  Trade  Marks  Act,  1905. 

Before  finally  settling  on  a  name  and  getting  documents  printed, 
it  is  generally  desirable  to  ascertain  from  the  Registrar  cf  Joint 
Stock  Companies  that  no  objection  exists  to  the  proposed  name. 

As  to  change  of  name,  see  Chap.  X.,  infra. 

As  to  omitting  the  ivord  "  limited."  In  some  cases  a  company 
may  by  licence  of  the  Board  of  Trade  be  registered  as  a  limited 
company  without  using  the  word  "limited"  as  part  of  its  name. 
These  cases  are  specified  in  sect.  20  of  the  Companies  Act,  1908. 
See  infra,  p.  498. 

It  has  been  held  (F.  Stacey  d  Co.  v.  Wallis  (1912),  28  T.  L.  R. 
209)  that  the  abbreviation  "Ltd."  may  in  the  case  of  a  bill  of 
exchange  be  used.  But  the  Legislature  has  persistently  enacted  that 
the  word  "limited"  shall  be  used,  and  it  is  not  easy  to  justify  the 
decision,  seeing  that  tlie  enactment  is  for  the  benefit  of  the  public. 
See  sects.  63,  67  of  the  Act. 

As  to  the  registered  office  of  the  conipany : — 

Clause  2  of  every  memorandum  must  state  in  which  part  of  the 
kingdom  the  registered  office  is  proposed  to  be  situate.  This  deter- 
mines where  the  company  is  to  be  registered,  and  also  the  jurisdiction 
to  which  it  will  be  subject.     See  sects.  15  and  134  of  the  Companies 
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Act,  1908;  and  sect.  131  (2)  (8).  Aud  the  company  must,  under 
penalties,  have  a  registered  office  (sect.  62).  It  must  also  give  notice 
of  the  situation  of  the  office  for  the  time  being  to  the  registrar 
(sect.  62),  the  object  being  to  have  an  address  at  which  the  company 
can  always  be  found.  And  where  the  company  is  limited  by  shares 
or  by  guarantee  it  must  paint  up  its  name  outside  the  office,  and 
engrave  its  name  on  its  seal  and  its  documents  (sect.  63). 

As  to  the  objects  of  the  company : — 

Clause  3  of  the  memorandum  is  to  state  the  objects  of  the  company,  Objects 
and  that  clause  must  be  framed  with  great  care.  its  operation. 

The  statement  of  the  objects  is  not  a  mere  record  of  what  is  con- 
templated by  the  subscribers,  without  operative  effect.  On  the 
contrary,  the  statement  has  a  twofold  operation — 

(1)  It  affirmatively  determines  what  shall  be  the  powers  of  the 

company;  for  the  objects  by  being  stated  confer  on  the 
company  all  powers  reasonably  requisite  to  the  attainment 
thereof; 

(2)  It  limits  and  restricts  the  powers  of  the  company  to  those 

thus  conferred,  save  so  far  as  other  powers  are  given  by 

statute. 
Hence,  as  it  rests  with  the  subscribers  to  declare  the  objects,  it 
follows  that  the  subscribers  are  by  the  Act  furnished  with  the  means, 
not  merely  to  bring  into  existence  a  statutory  corporation,  but  to 
endow  that  body  with  such  powers  (not  illegal)  as  they,  in  their 
absolute  discretion,  think  fit.  This  is  their  statutory  right,  and  its 
importance  cannot  be  exaggerated. 

To  apply  and  illustrate  these  principles:  — 

If  a  company  is  formed,  for  example,  "to  buy,  sell  aud  deal  in  Wtat  powers 
coal,"  it  may,  for  the  purpose  of  carrying  out  its  objects,  not  only  buy,  i^iplied. 
sell  and  deal  in  coal,  but  may — (1)  purchase  or  take  on  lease  stores; 
(2)  open  shops  and  agencies;  (3)  buy  and  hire  trucks,  carts,  horses; 
(4)  employ  labour;  (5)  draw  and  accept  bills  of  exchange;  (6)  borrow  "^ 

and  give  security;  (7)  incur  debts;  (8)  make  contracts  for  purchase 
or  supply;  (9)  have  banking  account;  (10)  bring  actions  and  take 
proceedings;  (11)  compromise  actions  and  disputes  (Bath's  case, 
8  Ch.  D.  334);  (12)  employ  agents;  (13)  pay  bonuses  and  pensions 
to  employes,  for  these  things  are  fairly  incidental  to  and  conse- 
quential on  the  object  to  "  buy,  sell,  and  deal  in  coal." 

Such  a  company  may  also  pay  all  "expen.ses  incurred  in  getting  up 
and  registering  the  company,"  and  it  may  pay  dividends  out  of 
profits,  and  may  provide  for  payment,  even  out  of  capital,  of  interest 
on  capital  paid  up  in  advance  of  calls,  for  clauses  71  and  17  of 
Table  A.  (substituted  for  clauses  55  and  7  of  the  original  Table  A.) 
treat  such  outgoings  and  expenses  as  properly  dealt  with  by  the 
articles,  and  what  Table  A.  authorizes  is  not  to  be  treated  as  ultra 
vires.    Lock  v.  Queensland  Mortgage  Co.,  (1896)  A.  C.  461. 
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Necessity  of  W'ido  ;is    Iho  puwors   llms   vested  arc,  oxporioiioo   liU'^   shown    lliat 

obiects'^'^^       they  are  not  wide  enough  to  cover  inany  of  the  trausaotioiiN  which 

clause.  are   found   necessary  or  convenient  in  the   course   of  a  company  s 

business,  irrespective  of  the  fact  already  alluded  to,  that  an  over- 

eoucise  statement  of  objects  leaves,  in  the  opinion  of  business  men, 

too  much  to  implication  of  law,  thereby  necessitating  constant  resort 

to  leg'al  advice,  and  also  hampering  business  by  the  doubts  it  induces 

amongst  outsiders,  as  to  the  company's  capacity  to  engage  in  a  given 

transaction.     See  further,  supra,  p.  4")8  et  .seq. 

Hence  the  objects  clause  of  by  far  the  greater  number  of  existing 

comj)anics  is  expressed  in  considerable  detail  (see  p.  458  et  seq.  ), 

and  specifies,  in  most  cases  at  any  rate,  some  objects  which  might 

be — to  a  lawyer — implied. 

Specimen  The  following  arc  the  clau.sc-  iiiosi  commonly  found  in  memoranda 

clauses;  why    „i-    ,,      „•    *• 
inserted.  ^^  association:  — 

1.  A  clause  authorizing  the  company  to  carry  on  the  particular 
business  which  it  is  proposed  to  carry  on,  and  also  to  c^rry  on  various 
other  businesses  which  it  may  probably  or  possibly  be  desirable  io 
carry  on   in  conjunction  therewith  or  in  lieu  thei-eof. 

The  object  of  this  is  to  avoid  the  necessity  for  going  to  the  Court 
(under  sect.  9  of  the  Act  of  1908)  to  extend  the  objects,  and  also  to 
give  the  company  full  freedom  for  develo})ing  its  business. 

2.  A  clause  empowering  the  company  to  acquire  any  other  business 
similar  to  its  own,  for  it  is  extremely  ditKcult  to  imply  such  a  power 
from  the  UKMiiorandum.     Ernest  v.  Xichutls,  G  H.  L.  C.  401. 

3.  A  clause  empowering  the  company  to  enter  into  any  agreement 
for  sharing  profits,  joint  adventure,  reciprocal  concession,  or  other 
arrangement  of  a  like  nature  with  other  persons  or  companies 
carrying  on  any  similar  business;  for  very  clear  powers  are  necessary 
to  justify  such  transactions.  Ex  parte  British  Nation,  dc.  Associa- 
tion, 11  .Ch.  D.  704. 

4.  A  clause  empowering  the  com[)any  t(j  take  shares  in  other 
companies  having  similar  objects,  &c.  Such  a  power  is  commonly 
wanted,  and  not  easily  implied.  Banied's  Baukinfi  Co.,  3  Ch.  10.3; 
Lands  Allotment  Co.,  (1894)  1  Ch.  630. 

5.  A  clause  empowering  the  company  to  promote  other  companies 
for  any  purpose  calculated  to  benefit  the  comjmny.  This  power, 
though  often  required,  cannot  be  implied.  Joint  Stork  Discount  Co. 
v.  Brown,  8  Eq.  381. 

G.  A  power  generally  to  acquire  i)roperty  and  rights  which  the 
company  may  think  necessary  or  convenient  for  the  purpose  of  its 
business.  In  dealing  with  outsiders,  it  is  found  useful  to  have  an 
express  power  like  this,  and  so  preclude  any  question  of  capacity. 

7.  A  power  to  lend  money  and  guarantee  the  performance  of 
contracts  by  customers  and  others.  These  loan  and  guarantee  trans- 
actions are  constantly  called  for  in  business,  and  yet  the  power  is  one 
not  easil}'  implied. 
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8.  A  power  to  borrow  or  raise  money  by  the  issue  oi'  debentures, 
■debenture  stock  or  otherwise;  for,  although  a  trading  company  has 
an  implied  power  to  borrow  and  to  give  security  to  a  reasonable 
amount,  it  is  found  in  practice  highly  desirable  to  have  an  explicit 
power  in  the  memorandum.  Some  doubt,  too,  exists  whether  deben- 
ture stock  of  a  permanent  character  can  be  raised  without  express 
power.    See  now,  however,  sect.  103  of  the  Act  of  1908. 

9.  A  power  to  draw,  make,  accept,  indorse,  discount,  and  issue 
promissory  notes,  bills  of  exchange,  debentures,  and  other  negotiable 
or  transferable  instruments.  This  is  very  desirable;  for,  although 
a  trading  company  has  implied  power  to  make  and  accept  promissory 
notes  and  bills  of  exchange  for  the  purpose  of  its  business  (see  In  re 
Peruvian  Rails.  Co.,  L.  R.  2  Ch.  623),  the  fact  that  various  kinds 
of  companies  have  been  held  not  to  possess  any  such  implied  power 
clouds  the  implication  with  a  most  inconvenient  uncertainty.  See 
infra,  p.  509. 

10.  A  power  to  sell  and  dispose  of  the  undertaking  of  the  company 
for  shares,  debentures,  or  securities  of  any  other  company  having 
objects  altogether,  or  in  part,  similar  to  those  of  this  company.  This 
is  effective.  Sec  Cotton  v.  Inti)erial,  dc.  Co.,  (1892)  3  Ch.  454;  Grant 
v.  United  Switchback  Co.,  40  C.  D.  135.  Sale  of  the  undertaking  or 
any  part  was  one  of  the  objects.  A>m'  Zealand,  dc.  Co.  v.  Peacock, 
(1894)  1  Q.  B.  G22,  in  which  it  wa.s  distinctly  held  by  the  Court  of 
Appeal  that  a  sale  under  the  power  in  the  memorandum  was  valid. 
So  too  in  Foster  v.  Borax  Co..  (1901)  1  Ch.  32G;  and  Yivian  d  Co., 
(1900)  2  Ch.  ()24.  Lindley  on  Companies,  Gth  ed.,  25G.  In  the 
absence  of  an  express  power  like  this,  a  company  cannot  sell  or 
dispose  of  its  whole  business  [Shnpson  v.  We.ifmin.'iter  Palace  Hotel 
Co.,  8  H.  L.  C.  712).  Accoixling,  however,  to  Bis-yood  v.  Henderson's 
Transvaal  Estates,  (1908)  1  Ch.  743.  tlie  power  to  sell  for  shares 
cannot  be  exercised  if  winding-up  and  distribution  among  the  share- 
holders of  the  j)roceeds  of  sale  is  in  contemplation;  but  this  view  is 
commonly  considered  erroneous.     See  further,  infra,  ]).  511. 

11.  A  power  to  apply  for  an  Act  of  Parliament  for  any  purpose 
which  may  seem  expedient.  Without  such  an  express  power  a  com- 
pany cannot  apply  its  funds  in  promoting  a  Bill  to  effect  any 
modification  in  its  constitution.  Munt  v.  Shrewsbury,  dc.  Rail.  Co., 
13  Beav.  1;  Simpson  v.  Denni.<ion.  10  Hare,  51;  Vance  v.  East 
Lancashire  Rail.  Co.,  3  K.  &  J.  50. 

12.  A  power  to  sell,  improve,  manage,  develop,  exchange,  lease, 
mortgage,  dispose  of,  turn  to  account,  or  otherwise  deal  with,  all  or 
any  part  of  the  property  and  rights  of  the  company.  Although  a 
trading  company  has  an  implied  power  to  deal  with  its  ])roperty  for 
the  purpose  of  its  business  (see  In  re  Patent  File  Co.,  L.  R.  6  Ch. 
13),  it  is  in  practice  found  highly  desirable  to  have  express  and 
explicit  powers  on  such  matters,  and  so  preclude  all  question  and 
doubt.     See  Kingsbury  Collieries,  (1907)  2  Ch.  259. 
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As  regards  legality,  the  foUowiug  rules  are  aijplicable:  — 

(a)  The  objects  must  not  include  anything  in  contravention  of 

the  Act.  For  example,  a  limited  company  cannot  legally 
issue  shares  at  a  discount,  and  accordingly,  to  make  the 
issuing  of  its  shares  at  a  discount  one  of  the  objects  of 
such  a  company  is  not  allowable.  Ooregum  Co.  v.  Roper, 
(1892)  A.  C.  125.  Again,  it  is  not  a  lawful  object  to 
provide  for  a  limited  company  dealing  in  its  own  shares, 
for  that  is  in  contravention  of  the  Act. 

(b)  The  objects  stated  must  not  include  anything  in  contraven- 

tion of  the  general  law.  For  example,  it  is  not  a  lawful 
object  "  to  keep  a  gambling  house  in  the  United  King- 
dom," or  "  to  establish  and  work  lotteries  in  England,"  or 
"to  work  and  develop  inventions  for  importing  tobacco 
into  the  United  Kingdom  free  of  duty,"  or  "  to  Avork  a 
scheme  for  debasing  the  coinage,"  or  to  facilitate  the 
commission  of  burglaries — for  all  these  objects  are  con- 
trary to  the  general  law. 

(c)  The  objects  nmst  not  include  any  which  would  render  the 

company  a  trade  union,  for  to  register  a  trade  union  under 
the  Companies  Act,  1908,  is  illegal.  See  Trade  Union 
Acts,  1871  and  1876,  and  sect.  294  of  the  Companies  Act, 
1908. 

The  Subject  to  these  restrictions  the  subscribers  of  a  company's  memo- 

discretioru"  randum  of  association  have  complete  freedom  to  frame  the  objects  as 
they  choose.  It  is  for  them  to  say  whether  the  objects  shall  be  wide 
or  narrow,  cautious  or  speculative,  wise  or  ridiculous,  reasonable  or 
unreasonable,  congruous  or  incongruous,  diliuse  and  rambling,  or 
concise  and  definite,  whether  they  shall  be  concurrent,  or  indepen- 
dent, or  substitutional,  or  contingent,  or  in  the  alternative.* 


*  No  doubt  some  persons  have  argued  that  what  the  Legislature  really  in- 
tended was  that  the  principal  objects  should  be  specified — not  the  powers  by 
which  those  objects  are  proposed  to  be  attained — and  proceeding  from  this 
jjremiss  maintain  that  once  a  main  or  primary  "  object "  is  specified  it  is 
improper  to  set  out  in  the  memorandum  further  objects  which  merely  confer 
"  powers."  But  there  is  nothing  in  the  Act  to  give  colour  to  this  contention, 
or  to  show  an  intention  to  discriminate  between  main  objects  and  objects  merely 
conferring  powers.  Every  object  stated,  whether  main  or  auxiliary,  in  effect 
endows  the  company  with  a  power  or  powers.  To  exclude  objects  conferring 
powers  is  to  nullify  the  Act. 

Besides  these  critics  there  is  another  class  who  complain  of  what  may  be 
called  the  multifariousness  of  the  contents  of  a  memorandum  of  association.  Th& 
objects  clause,  according  to  their  view,  ought  to  specify  the  leading  objects,  be 
they  one  or  many;  and  that  is  enough!  To  go  on  and  specify  as  an  object  any- 
thing which  is  implied  or  may  possibly  be  implied  as  incidental,  on  a  reasonable 
construction  of  the  leading  object  or  objects,  is  irregular  and  improper.  There 
ought  to  be  no  overloading,  overlapping,  repetition  or  surplusage.     But  here 
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The  limitation  of  a  company's  powers  is  a  characteristic  which  dis-  Limitation 
tinguishes  all  statutory  companies  incorporated  for  specified  pur-  oi-power6& 
poses,  and  there  is  no  need  to  seek  for  and  find  in  (lie  Act  or  the  feature  of 
constitution   of   the  company  any   words   prohibiting  the  company  p*^"**^ 
from  transgressing  its  specified  objects,  for  it  is  now  settled  that 
the  limitation  js  inherent  in  the  constitution  of  the  company.     There 
is  a  difference  of  opinion  as  to  whether  this  limitation  of  the  powers 
of  such  companies  exists  (1)  because  they  are  to  be  regarded  as 
being  incorporated  only  for  the  specified  objects,  or  (2)  because  they 
are  to  be  regarded  as  being  expressly  or  impliedly  prohibited  from 
transgressing  those  objects.     But  in  Ashbury  Co.  v.  Riche,  L.  R.   Ashbury  Co. 
7  H.  L.  693,  Lord  Selborne  said:   "I  only  repeat  what  Lord  Crau-  Juppor/of° 
worth,  in  Hawkes  v.  Eastern  Counties  Rail.  Co.,  5  H.  L.  C.  o31,  view), 
when  moving  the  judgment  of  this  Hou.se,  stated  to  be  settled  law, 
when  I  say  that  a  statutory  corporation,  created  by  Act  of  Parliament 
for  a  particular  purpose,  is  limited,  as  to  all  its  powers,  by  the 
l)urposes  of  its  incorporation  as  defined  in  that  Act.     The  present 
and  all  other  companies  incorporated  by  virtue  of  the  Companies 
Act  of  1862  appear  to  me  to  be  statutory  corporations  within  this 
principle.     The  memorandum  of  association  is,  under  the  Act,  their 
fundamental  and   (except    in    certain    specified    particulars)    their 
unalterable  law;  and  they  are  incorporated  only  for  the  objects  and, 
purpose  expressed  in  that  memorandum.   .   .   .  And  it  seems  to  me 
far  more  accurate  to  say  that  the  inability  of  such  companies  to 
make  such  contracts  {i.e.,  beyond  their  objects)  rests  on  an  original 
limitation  and  circumscription  of  their  powers  by  the  law  and  for 
the  purposes  of  their  incorporation,  than  that  it  depends  upon  some 
(ixpress  or  implied  prohibition,  making  acts  unlawful  which  other- 
wise they  would  have  had  a  legal  capacity  to  do." 

This  view  is  in  accordance  with  the  opinions  expressed  by  Lord  other  cases  to 
Langdale,  M.  R.,  in  Colmmi  v.  E.  C.  Rail.  Co..  10  Beav.  1;  and  in  like  effect. 


again  the  answer  is  that  it  is  a  matter  for  the  subscribers'  discretion.  If  they 
deem  it  desirable  to  set  out  the  objects  in  greater  detail  than  some  experts 
would  consider  necessary,  there  is  nothing  in  the  Act  to  prevent  them,  and 
there  is  much  to  be  said  from  the  commonsen^e  point  of  view  in  favour  of  the 
practice.  Take,  for  instance,  borrowing  powers  of  a  company.  It  is  unneces- 
sary, any  critic  might  say,  to  include  a  borrowing  power  in  the  objects  of  a 
trading  company,  for  such  a  power  is,  according  to  the  decisions,  implied ;  and 
so  it  is  to  the  trained  lawyer  familiar  with  the  authorities ;  but  the  persons  to 
whom  a  memorandum  of  association  is  addressed  are  in  the  main  men  of 
Imsiness,  jiot  lawyers,  and  for  these  it  is  expedient  that  the  powers  of  the 
company  should  be  made  manifest  by  adequate  objects,  and  should  not  be 
left  as  far  as  possible  to  inference  or  implication.  This  principle  has  been 
extensively  and  almost  universally  acted  on  during  the  last  thirty  years,  and  has 
^been  sanctioned  by  the  authority  and  example  of  the  greatest  masters  of  com- 
pany law,  including  Lord  Macnaghten,  Lord  Davey,  and  the  Lords  Justices 
Chitty,  Rigby,  and  Farwell,  when  at  the  Bar.  In  the  result  cases  of  ultra  vires 
with  reference  to  a  company's  objects  have  been  almost  banished  from  the  Courts. 
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Contrary 
opinionw. 


Sect.  7  of 
Act. 


Powers. 


Salomons  v.  Luiny,  12  Beav.  339;  and  with  tlie  law  laid  down  in 
East  Anglian  Rail.  Co.  v.  Eastern  Counties  Bail.  Co.,  11  C.  B.  775; 
21  L.  J.  C.  P.  23,  where  Jervis,  C.  J.,  said:  "It  is  clear  that  the 
defendants  have  a  limited  authority  only,  and  are  a  corporation 
only  for  the  purpose  of  making  and  maintaining  the  railway  sanc- 
tioned l)y  the  Act,  and  that  their  funds  can  onl}'  be  applied  for 
the  purposes  directed  and  provided  hy  that  statute  " — a  (;ase  lo  which 
Lord  Selborne  referred  as  an  authority  in  Ashbury  Co.  v.  Riche, 
uhi  supra.  So,  also,  when  Baroness  Wenlock  v.  The  River  Dee  Co., 
30  C.  Div.  674,  was  before  the  Court  of  Appeal,  the  Court  (Lord 
Esher,  M.  R.,  au"d  Cotton  and  Bowcn,  L.  .].].)  wore  all  of  u[)inion 
that,  in  the  case  of  a  statutory  corj)oration,  it  is  not  necessar}^  to 
seek  for  a  prohibition,  for  such  a  corj)oration  only  has  such  powers 
as  are  conferred  on  it  expressly  or  by  iniplicalion. 

Nevoi'theless,  the  advocates  of  the  other  view,  viz.,  that  statutory 
corporations  are  to  be  regarded  as  endowed  with  full  powers,  but 
as  prohibited  from  using  those  powers  otherwise  than  for  thei)- 
specified  ol)jects,  can  cite  various  dicta  in  favour  of  that  view,  e.g., 
per  Parke,  B.,  afterwards  Lord  Wensleydale,  in  South  Yorkshire 
Rail.  V.  G.  A'.  Rail.  Co.,  9  Ex.  .).");  per  Lord  Cran worth,  Shrewsbury 
Rail.  Co.  V.  N.  W.  Rail.  Co.,  6  H.  L.  C.  113;  and  per  Lord 
Blackburn,  in  Aft. -Gen.  v.  G.  E.  Rail.  Co.,  5  App.  Cas.  473.  In 
the  last  case  his  Lordship,  referring  to  Ashbury  v.  Riche,  ubi  supra, 
said,  "  That  case  a])pears  to  me  to  decide,  at  all  events,  this,  that 
when  there  is  an  Act  of  Parliament  creating  a  corporation  for  a 
particular  ])urpose,  and  giving  it  powers  for  that  particular  purpose, 
what  it  does  not  expressly  or  impliedly  authorize  is  prohibited." 

In  the  case,  however,  of  companies  subject  lo  the  Consolidation 
Act,  1908,  replacing  sect.  12  of  the  Act  of  1862,  it  is  not  necessary 
to  resort  to  either  of  the  above  reasons;  for,  as  we  have  seen,  sect.  7 
of  the  Act  expressly  provides  that,  save  as  therein  mentioned,  'A 
company  may  not  alter  tlie  conditions  contained  in  its  memorandum 
except  in  the  cases  and  in  the  mode  and  to  the  extent  for  which 
express  provision  is  made  in  this  Act";  and  it  is  well  settled  that 
these  Avords,  inter  alio,  prohibit  the  comj^any  from  doing  anything  in 
contravention  of  the  conditions  thereof.  Ashbury  v.  Riche,  7  H.  L. 
653;  Tr&cor  v.  Whitworth,  12  App.  Cas.  409. 

A  company  under  the  Act  has  the  following  powers:  — 

(1)  Power  to  do  whatever  it  is  necessary  to  do  with  a  view  to  the 

attainment  of  the  objects  (see  supra,  p.  458)  stated  in  its 

memorandum,  and  also  whatever  may  fairly  be  regarded 

as  incidental  to  and  consequential  on  the  stated  objects. 

(2^  Power  to  do  whatever  else  is  authorized  by  the  other  clauses 

of  its  memorandum. 
(3)  Power  to  do  such  other  things  as  it  is  allowed  to  do  by  the 
Act  of  1908  or  by  any  other  statute. 
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That  the  powers  of  a  reg-istered  (■oiii[)uii3'  were  dependent  vn  and 
governed  by  its  stated  objects  was  recognized  in  an  early  case  decided 
ou  the  Joiut  Stock  Companies  Act,  185G,  the  immediate  I'orerunaer  of 
the  Companies  Act,  1862.  The  Act  of  1856  contained  provisions  as 
to  formation  ahnost  identical  with  those  subscquenth'  adopted  in  the 
Act  of  18G2.  In  particular  the  Act  required  that  the  memorandum 
should  state  the  objects  of  the  proposed  company,  and  it  prohibited 
any  alteration  of  the  conditions  contained  in  the  memorandum  of 
association.  It  was  in  relation  to  a  company  formed  under  this  Act 
that  Simpson  v.  Westminster  PitUu-c  HofcL  8  H.  L.  ('.  712,  was 
decided  in  1860.  In  that  case  ihe  memorandum  staled  that  "the 
objects  for  which  the  company  is  established  are  the  purchase  of 
l<>as(3li()l(l  lauds  in  the  City  of  Westminster,  the  erection,  furnishing- 
and  maintenance  of  an  hotel  ihereon,  and  rhe  carrying  on  the  usual 
business  of  an  hotel  and  tavern  therein,  and  the  doing  all  .such  things 
a.s  are  incidental  or  otherwise  conducive  to  the  attainment  of  these 
objects."  The  directors,  whilst  the  hotel  was  in  course  of  being- 
liuill,  agreed  to  let  off  for  a  stipulated  period — a  few  years — a  large 
jiortion  of  the  building-  to  the  head  of  a  Government  Department 
for  the  business  of  his  office,  and  evidence  was  given  that  such  a 
letting  was  calculated  to  be  productive  of  advantage  to  the  com- 
l)auy  in  its  intended  business.  The  case  went  to  the  Hou.se  of  Lords, 
and  it  was  decided  that  the  letting  was  not  ultra  vires,  ou  the  ground 
that  it  was  temporary  and  preliuj^^uary,  and  conducive  to  the  ulti- 
mate object  of  the  whole  being  devoted  to  the  proper  purpose  of 
the  hotel.  The  Lord  Chancellor  (Lord  Campbell),  in  his  opinion, 
.said:  "  The  funds  of  a  joint  stock  company  established  for  one  under- 
taking cannot  be  applied  to  another.  If  an  attempt  to  do  so  is  made 
tlie  act  is  ultra  vires,  and  although  sanctioned  by  all  the  directors 
and  by  a  large  majority  of  the  shareholders,  any  single  shareholder 
l)as  a  right  to  resist  it,  and  a  Court  of  Equity  will  interpose  on  Iiis 
behalf  by  injunction.  A  railwa}'  company  cannot  apply  its  funds  to 
make  a  line  of  railway  different  from  that  described  in  the  Act  by 
which  the  conq)any  was  constituted.  A  compan}'  established  for 
granting  fire  and  life  insurances  cannot  engage  in  marine  insurance. 
A  company  established  to  make  a  railway  and  exercise  the  trade 
of  carriers  upon  the  line  from  one  town  in  England  to  another  cannot 
add  to  it  rhe  trade  of  a  steam-packet  company;  and  no  company  can 
ever  abandon  the  business  for  which  it  was  established  and  under- 
take another I  agree  that  the  ca.se  depends  upon  the  fair 

construction  of  the  third  clause  of  the  Memorandum  of  Association. 
There  is  a  difficulty  in  saying  that  the  letting  of  so  large  a  portion  of 
the  hotel  to  the  India  Board  for  so  long  a  time  is  carrying  on  the  usual 
business  of  an  hotel  or  tavern  therein;  but  I  conceive  that  it  is  in  the 
words  of  the  third  clause,  '  doing  a  thing  otherwise  conducive  to  the 
attainment  of '  the  described  objects  of  the  undertaking.  An  hotel 
to  be  used  as  such  still  remains  in  the  hands  of  the  company.     This 
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nolol  iii  larger  than  auy  other  hotel  iu  Euglaud,  and  iu  this  portion  of 
the  building  the  usual  business  of  an  hotel  and  tavern  is  to  bo  carried 

on I  rely  much  upon  the  consideration  that  the  arrangement 

is  temporary  and  preliminary,  and  conducive  to  the  ultimate  object  of 
the  whole  building  being  devoted  to  the  proper  business  of  the  hotel," 
and  the  other  learned  lords  concurred. 

Anhbury  v.  After  the  Act  of  1862  came  into  operation  this  decision  was  treated 

Jticke,  1875.  t      i  i     ,  •  •    ,         i  -i         ■  .  ,         . 

as  applicable  to  companies  registered  under  that  Act,  and  as  import- 
ing that  a  company  so  registered  was,  as  regards  its  powers,  sub- 
stantially iu  the  same  position  as  a  railway,  water,  gas  or  other 
company  incorporated  for  specified  purposes  or  objects,  and  was 
not  endowed  with  the  general  powers  of  a  common  law  corporation 
(supra,  p.  .'30).  Whether  this  was  the  true  position  of  such  a  com- 
pany was  not,  however,  finally  settled  until  1875,  when  the  celebrated 
case  of  Ashhury  Railway  Carriage  and  Iron  Co.  v.  Riche,  L.  E. 
7  H.  L.  653,  was  decided  by  the  House  of  Lords.  In  that  case  the 
objects  of  the  company  were  "  to  make  and  sell,  or  lend  on  hire, 
railway  carriages  and  waggons  and  all  kinds  of  railway  plant,  and 
to  carry  on  the  business  of  mechanical  engineers  and  general  con- 
tractors; to  purchase,  lease,  work  and  sell  mines,  minerals,  lands 
and  buildings;  to  purchase  and  sell,  as  merchants,  timber,  coal, 
metals  and  other  materials;  to  buy  and  sell  any  such  materials  on 
commission  or  as  agents;  to  acquire,  purcha.se,  hire,  construct  or 
erect  Avorks  or  buildings  for  the  purposes  of  the  company;  and  to  do 
all  such  other  things  as  are  necessary,  contingent,  incidental  or 
conducive  to  all  or  any  of  such  objects." 

The  company  with  this  memorandum  defining  its  objects  had 
entered  into  a  contract  with  the  plaintiff  in  relation  to  the  con- 
struction of  a  railway  in  Belgium,  and  the  question  raised  in  the 
action  was,  whether  that  contract  Avas  valid.  The  Exchequer 
Chamber,  affirming  the  decision  of  the  Court  of  Exchequer,  hold 
that  the  contract  was  ultra  vires,  but  in  the  Exchequer  Chamber, 
L.  R.  9  Ex.  249,  the  judges  were  evenly  divided  in  opinion. 

Blackburn,  J.,  in  his  judgment,  in  which  Brett  and  Grove,  JJ., 
also  concurred,  was  of  opinion  that  the  company,  being  incorporated, 
was  like  a  chartered  or  common  law  corporation  endoAved  Avith  full 
powers,  that,  although  the  Act  might  have  expressly  or  impliedly 
cut  doAvn  these  powers  it  had  not  in  fact  done  so,  and  that  in  the  cir- 
cumstances the  contract  Avas  only  ultra  vires  the  directors,  not  ultra 
vires  the  company,  and  capable,  therefore,  of  being  ratified  by  the 
shareholders. 

On  appeal,  the  House  of  Lords  held  that  the  contract  Avas  ultra 

vires  the  company  and  therefore  altogether  void,  and  that  the  views 

put  forward  by  Blackburn,  J.,  and  those  Avho  concurred  Avith  him, 

were  erroneous. 

House  of  The  vieAv  of  their  Lordships  was  that  a  company  under  the  Act  of 

dedsion  1862  was  not  to  be  regarded  as  a  common  law  corporation  endoAved 
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with  full  powers,  but  as  a  statutory  corporation  eudowed  with  limited 
powers  only.  Lord  Chancellor  Cairns,  after  premising  (p.  669)  that 
the  subscribers  "are  to  state  the  objects  for  which  the  proposed 
company  is  to  be  established,  and  that  the  existence,  the  coming  into 
existence  of  the  company,  is  to  be  an  existence  and  to  be  a  coming 
into  existence  for  tiiose  objects,  and  for  those  objects  only,"  and 
after  referring  to  the  words  at  the  end  of  sect.  12,  to  the  effect  that 
'no  alteration  shall  be  made  by  any  company  in  the  conditions  con- 
tained in  its  memorandum  of  association,"  proceeded  as  follows:  — 

"  Now,  my  Lords,  if  that  is  so— if  that  is  the  condition  upon  which  ^^^T^  ^^"^ 
the  corporation  is  established— if  that  is  the  purpose  for  which  the 
corporation  is  established— it  is  a  mode  of  incorporation  which  con- 
tains in  it  both  that  which  is  affirmative  and  that  which  is  negative. 
It  states  affirmatively  the  ambit  and  extent  of  vitality  and  power 
which  by  law  are  given  to  the  corporation,  and  it  states,  if  it  is 
necessary  so  to  state,  negatively  that  nothing  shall  be  done  beyond 
that  ambit,  and  that  no  attempt  shall  be  made  to  use  the  corporate 
life  for  any  other  purpose  than  that  which  is  so  specified." 

"A  statutory  corporation,"  said  Lord  Selbornc  in  the  same  case, 
created  by  Act  of  Parliament  for  a  particular  purpose,  is  limited  as 
to  all  its  powers  by  the  purposes  of  its  incorporation,  as  defined  in 
that  Act.      The  present  and  all  other  companies,  incorporated  by 
virtue  of  the  Companies  Act,  18G2,  appear  to  me  to  be  statutory 
corporations  within  this  principle.     The  memorandum  of  association 
is,  under  the  Act,  their  fundamental  and,  except  in  certain  specified 
particulars,  their  unalterable  law;  and  they  ai-e  incorporated  only  for 
the  objects  and  purposes  expressed  in  that  memorandum.   ...  I 
am  unable  to  sec  any  distinction  for  this  purpose  between  statutory 
corporations    under    the    Railway  Acts  and  statutory  corporations 
under  the    Companies  Act,   1862.   .   .   .  1   think  that  contracts   for 
objects  and  purposes  foreign  to,  or  inconsistent  with,  the  memoran- 
dum of  association  are  tiltra  vires  of  the  corporation  itself.     And  it 
seems  to  me  far  more  accurate  to  say  that  the  inability  of  such  com- 
panies to  make  such  contracts  rests  on  an  original  limitation  and  cir- 
cumscription of  their  powers  by  the  laAV  and  for  the  purposes  of  their 
incorporation,  than  that  it  depends  upon  some  express  or  implied 
prohibition  making  acts  unlawful  which  otherwise  they  would  have 
had  a  legal  capacity  to  do."     And  all  the  learned  lords  were  of 
opinion  that,  if  it  were  necessary  to  find  words  of  prohibition,  the 
words  at   the  conclusion  of  sect.    12,   to   the  efl^ect  that,   "save  as 
aforesaid,  no  alteration  shall  be  made  in  the  conditions  contained  in 
the  memorandum  of  association,"  were  sufficient,  and  that  in  thus 
prohibiting  any  alteration  of  the  conditions  in  the  memorandum  the 
Act,  in  effect,  prohibited  the  doing  of  anything  beyond  the  objects 
expressed.     They  fiu'ther  held,  as  a  corollary  from  the  above,  that 
the  contract,  being  ultra  vires,  and  therefore  void  in  its  inception,  was 
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Att.-Gen.  v. 
G.  E.  Rail.  Co 


Question  of 
ultra  vires 
same  for  rail- 
way, &c. 
companies  as 
for  companies 
under  Act  of 
1862. 


incapable  of  ratification  even  by  the  unanimouH  consent  of  all  the 
shareholders . 

In  a  subsequent  ca,se  {Att.-Gen.  v.  Great  Eastern  Rail.  Co.,  5 
App.  Cas.  473),  the  principle  laid  down  in  Ashbury  v.  Uiche  was 
again  recognized  in  the  House  of  Lords,  but  it  was  given  a  greater 
elasticity  by  the  rule  laid  down  by  Loixl  Selborne,  L.  C.  and  the 
other  Law  Lords,  to  the  effect  that  the  principle  was  one  to  be 
reasonably,  and  not  unreasonably,  understood  and  applied,  and  that 
whatever  may  fairly  be  regarded  as  incidental  or  consecjuential  upon 
those  things  wliich  the  Legislature  had  authorized  (that  is,  thoso 
things  specified  in  the  memorandum  as  objects;  ought  not,  unless 
expressly  prohibited,  to  be  held  by  judicial  construction  to  bo  ultra 
vires. 

Lastly,  in  London  County  Council  v.  Att.-Gen..  Lord  Halsbury, 
L.  C,  referring  to  Ashbury  Raihray  Carriage  Co.  v.  Riche  and 
Att.-Gen.  v.  G.  E.  Rail.  Co.,  said,  "I  think  now  it  cannot  be 
doubted  that  those  two  cases  do  constitute  the  law  upon  the  subject. 
It  is  impossible  to  go  behind  those  two  cases.  They  are  now  part 
of  the  law  of  this  country,  and  we  must  acquiesce  in  them  whether 
we  like  them  or  not." 

It  will  be  convenient  here  to  refer  to  some  cases  in  which  trans- 
actions have  been  held  ultra  vires  on  the  ground  that  they  were  not 
expressly  or  impliedly  comprised  in  the  specified  objects.  Some  of 
these  cases  relate  to  railway  companies;  but  "there  is  no  distinction 
between  statutory  corporations  under  railway  and  similar  Acts,  and 
statutory  corporations  under  the  Companies  Acts,  a^s  regards  the 
extent  of  their  powers  to  enter  into  contracted  or  to  deal  with  their 
corporate  funds;  both  ai'e  limited  in  the  exercise  of  their  powers  to 
purposes  within  the  scope  of  their  constitution."  Per  Baggallay, 
L.  J.,  Att.-Gen.  v.  G.  E.  Rail.  Co.,  11  C.  Div.  449. 

An}-  shareholder  is  entitled  to  have  a  contemplated  act,  which  is 
ultra  vires  the  company,  restrained,  and  it  makes  no  difference  that  the 
shareholder  has  himself  been  a  part}'  to  similar  ultra  vires  acts  in  the 
past,  as,  for  instance,  an  ultra  vires  issue  of  shares.  Moseley  v. 
Koffyfontein.  Ltd..  (1911)  1  Ch.  73;  (1911)  A.  C.  409. 


Illustr.vtions  of  Ultra  \'ires  Tr.wsactio.xs.* 

Cases  of  ultra        Where  the  prosperity  of  a  railway  company  depended  materially  on  the  navi- 
'V*res.  gation  of  a  river  being  improved,  and  accordingly  they  proposed  to  Parliament 


*  "  An  ultra  vires  contract  or  transaction  is  not  illegal  in  the  sense  that  no 
right  of  action  can  arise  in  connection  therewith.  It  is  not,  merely  because  it 
is  ultra  vires,  to  be  regarded  as  malum  prohibitum  or  malum  in  se."  Per 
Lord  Cairns,  Ashbury  v.  Riche,  L.  R.  7  H.  L.  672.  The  contract  is  void,  and 
no  action  can  be  brought  on  it,  but  the  company,  or  an  innocent  shareholder  on 
behalf  of  the  shareholders,  can  sue  for  the  recovery  of  its  assets  wrongfully 
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for  the  requisite  powers.  Held,  that, an  applioatioii  of  the  funds  of  the  company 
towards  the  promotion  of  the  Bill  was  ultra  rirrx.  Miint  v.  Shreu'xbiiry  Co., 
13  Beav.  1;  and  see  Ea>>t  Anglian  Rail.  Co.  v.  E.  C.  Hail.  Co.,  11  C.  B.  775. 
See  further,  infra,  Chap.  XXIII.,  and  Form  116. 

Where  a  railway  company  proposed  to  secure  the  capital,  and  guarantee  the 
jirofits  of  another  company  ai)out  to  run  steamboats  in  connection  with  the  line. 
Colman  v.  E.  C.  Rail.  Co.,  10  Beav.  1.  In  that  case  Lord  Langdale,  M.  R., 
said:  "It  has  been  very  properly  admitted  that  railway  companies  have  no 
right  to  enter  into  new  trades  or  businesses  not  pointed  out  by  the  Act;  but  it 
has  been  contended  th-it  they  have  a  right  to  pledge,  without  limit,  the  funds 
of  the  company  in  the  encouragement  of  other  transactions,  however  various 
and  e.xtensive,  provided  the  object  of  that  liability  is  to  increase  the  traffic  upon 
the  railway,  and  thereby  to  increase  the  profits  of  the  sharelioldors.  There  is.. 
however,  no  authority  for  anything  of  the  kind." 

Where  a  railway  company  proposed  to  subscribe  to  the  Imperial  Institute. 
Tomkinson  v.  S.  E.  Rail.  Co.,  56  L.  T.  813. 

\\'here  a  railway  company  was  working  coal  mines  and  dealing  in  coal  for 
profit,     .iff. -Gen.  v.  G.  X.  Rail.  Co.,  1  Dr.  &  Sm.  283. 

County  council  running  omnibuses  in  connection  with  tramways,  lawfully 
worked  by  the  council,  but  without  any  statutory  authority,  the  council  being 
only  a  statutory  corporation.  London  Cotnily  Council  v.  Alt. -Gen.,  (1902) 
A.  C.  165.  Local  authority  using  land,  acquired  for  a  sewage  farm,  as  a 
hospital  site.     Alt. -Gen.  v.  Hnnuell  V.  T).  C,  (1900)  2  Ch.  377. 

Where  the  caj)itril  of  a  company  wa.s  about  to  bo  applied,  or  had  I)e(n  applied, 
to  the  payment  of  dividends.  Guinness  v.  Land  Corporation  of  Ireland,  22 
C.  Div.  342;  Elitcroft's  cane,  21  C.  Div.  533. 

Where  the  capital  of  a  company  has  been  applied  to  the  purchase  of  its  own 
eiiares,  or  a  contract  has  l)cen  made  so  to  do:  Land  Credit  Go.  v.  Lord  Fermoy, 
5  Ch.  763;  Trevor  v.  Jl'/iitivorth,  12  App.  Cas.  409;  even  though  expressly 
authorized  by  its  memorandum.  Raine's  case,  4  T.  L.  R.  303;  Mersina  and 
Adana  Co.,  5  T.  L.  R.  680;  General  Property  Co.  v.  Matheson's  Trustees,  16 
C.  of  S.  Cas.  282  (Sc.);  British,  ^c.  Co.  v.  Couper,  (1894)  A.  C.  339. 

Provision  that  dismissed  employe  shall  surrender  his  shares.  Walker  v. 
Hackney,  57  L.  T.  763. 

Where  a  railway  company  subscribes  to  the  InipcM-ial  Institute.  Tomkinson 
v.  .S'.  E.  Rail.  Co.,  35  Ch.  D.  675. 

Where  the  company  had  issued  shares  at  a  discount:  Almada  and  Tirilo  Co., 
38  C.  Div.  415;  Railway  Time  Tables  Co.,  42  C.  Div.  98;  Oorer/um,  ^-c.  Co.  v. 
Roper,  (1892)  A.  C.  125;  even  though  expressly  authorized  by  its  memorandum 
or  articles.     Welton  v.  Saffery,  (1897)  A.  C.  299. 

^\'herc  a  company  issued  bonus  shares  pursuant  to  a  filed  agreement,  but 
without  consideration.     Eddystone,  ^c.  Co.,  (1893)  3  Ch.  9. 

Where  a  company  offers  debentures  at  a  discount  with  an  option,  at  once 
exerciseable,  to  exchange  them  for  shares,  fully  paid,  equal  in  nominal  value 
to  the  face  value  of  the  debentures.  Moseley  v.  Koffyfontein  Mines,  (1904)  2 
Ch.   108. 

Where  an  arrangement  for  partnership  or  amalgamation  had  been  made. 
Ex  parte  British  Nation  Life  Association,  8  C.  Div.  679,  704. 


expended  in  relation  to  that  contract  as  constituting  a  misapplication  of  the 
company's  funds.  G.  E.  Rail.  Co.  v.  Turner,  8  Ch.  149;  Collman  v.  Coltman, 
19  C.  Div.  64;  Towers  v.  African  Tug  Co.,  (1904)  1  Ch.  558.  And  the 
directors  and  other  parties  implicated  in  the  transaction  may  be  sued  in  relation 
thereto,  and  may  have  rights  of  contribution  inter  sc. 
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Where  the  undertaking  of  another  company  was  taken  over.  Ernest  v. 
NichoUs,  6  H.  L.  C.  401. 

Where  the  company  was  formed  to  carry  on  the  business  of  a  bill  broker  and 
scrivener,  the  making  advances  and  procuring  loans,  and  investing  in  securities, 
and  other  specified  objects,  it  was  held  that  the  subscribing  for  shares  in  a  new- 
company  in  order  to  assist  in  floating  it  was  not  a  bond  fide  investment,  and 
was  therefore  ultra  vires.     Joint  Stock  Discount  Co.  v.  Broivn,  8  Eq.  381. 

Where  the  company  was  formed  to  make  and  sell  railway  carriages  and 
waggons,  and  railway  plant,  and  to  carry  on  the  business  of  mechanical 
engineers  and  general  contractors,  and  to  purchase  mines  and  lands,  and  to 
buy  and  sell  timber  and  coals,  and  other  specified  objects.  Held,  that  the  words 
"  general  contractors  "  must  be  read  as  referring  to  such  contracts,  and  to  such 
contracts  only,  as  were  incidental  to  the  business  of  a  mechanical  engineer. 
Ashhury  Co.  v.  Riche,  L.  E.  7  H.  L.  665. 

Where  the  funds  of  the  company  had  been  applied  in  paying  the  costs  of  a 
prosecution  against  a  person  who  had  libelled  the  company's  directors,  the  libel 
not  applying  to  the  company  itself.     Studdert  v.  Grosi^enor,  33  C.  D.  528. 

Where  commission  had  been  paid  for  placing  shares.  Faure  Electric  Accumu- 
lator Co.,  40  C.  Div.  141.  But  see  Metropolitan,  ^c.  Assoc,  v.  Scrimgeoiir, 
(1895)  2  Q.  B.  604;  and  sect.  89  of  the  Act  of  1908,  supra,  p.  279. 

Where  directors  were  issuing  new  shares  without  the  sanction  of  a  resolution 
of  the  company  in  general  meeting.  Moseley  v.  Koffyfontein  Mines,  Ltd., 
(1911)  A.  C.  409. 

For  action  against  tramway  for  manufacturing  rolling  stock,  see  Att.-Gen. 
v.  North  Metrop.  Tram.  Co.,  (1892)  3  Ch.  70. 

Applying  the  company's  net  profits  in  buying  off  opposition  to  a  parlia- 
mentary bill,  or  getting  a  public  body  to  exercise  powers  in  its  favour  which 
were  for  the  public  benefit.  Greenwich  Tier  Co.  v.  Thames  Conservators,  21 
T.  L.  E.  669. 

Where  a  corporation  acts  as  carriers  in  relation  to  tramways.  Att.-Gen.  v. 
Manchester  Corporation,  (1906)  1  Ch.  643;  and  see  Att.-Gen.  v.  North  Eastern 
Rail.  Co.,  (1906)  2  Ch.  675. 

The  jurisdiction  of  the  Attorney-General  to  decide  in  what  cases  it  is  proper 
for  him  to  sue  on  behalf  of  relators  is  absolute.  London  Comity  Council  v. 
Att.-Gen.,  (1902)  A.  C.  165. 

Where,  in  the  winding-up  of  a  company,  a  resolution  was  passed  for  the 
distribution  of  a  large  sum  among  its  officers.  Stroud  v.  Royal  Aquarium, 
19  T.  L.  E.  656;  and  see  Button  v.  West  Cork  Rail.  Co.,  23  C.  D.  654. 

Where  a  company  issues  debentures  with  bonus  certificates  for  payment  of 
an  additional  sum  out  of  profits,  it  cannot  afterwards,  by  arrangement,  issue 
fully  paid  shares  in  satisfaction  of  the  certificates.  Bury  v.  Famatina  Develop- 
ment Co.,  (1909)  1  Ch.  754;  Railivay  Time  Tables,  68  L.  T.  649;  Moseley  v. 
Kofyfontein  Mines,  Ltd.,  (1904)  2  Ch.  108. 


Illustrations  of  Intra  Vires  Transactions. 

Cases  of  intra       Qyy  \\^q  other  hand,  the  following  are  cases  in  which  transactions 
have  been  held  within  the  powers  of  a  company:  — 

Where  an  insurance  company  had  paid  losses  not  strictly  covered  by  its 
policies.     Taunton  v.  Royal  Insurance  Co.,  2  H.  &  M.  135. 

Where  a  company  had  given  to  its  employes  a  bonus  beyond  their  wages. 
Hampson  v.  Price's  Patent  Candle  Co.,  45  L.  J.  Ch.  437;  24  W.  E.  754. 
But  see  Button  v.   West  Cork  Rail,   Co.,  23  C.  D.   654.     Compare  Stroud  v. 
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iRoyal   Aquarium,    19   T.    L.    R.    656;    W.   N.    ClflOS)    146.   a.s    to    gratuifcics   to 
•directors  and  other  officers. 

Where  a  company  granted  a  pension  to  the  widow  of  an  e.v-officer  of  the 
-company.     Henderson  v.  Bank  of  Australasia,  40  Ch.  D.  170. 

Wliere  a  company  compromi.sed  a  bond  fide  dispute.  Baf/i  v.  Case,  8  Ch. 
D.  85. 

Where  a  company,  with  wide  powers  of  lending,  lent  money  to  a  servant 
•of  the  company.     Rainforfh  v.  James  Keith,  (1905)  2  Ch.  147. 

Where  a  company  formed  to  work  a  patent  purchases  the  patent.  Lrifchild's 
case,  1  Eq.  231;  and  see  Baglan  Hall  Co.,  5  Ch.  356. 

Where  a  company  was  formed  to  work  mines,  and  having  acquired  a  lease, 
it  afterwards  bought  the  freehold,  including  the  surface.  Jones  v.  Balfour, 
6  T.  L.  R.  389. 

Where  a  hotel  company,  not  requiring  the  whole  of  its  premises,  let  part 
•off.     Simpson  v.  Westminster  Palace  Hotel  Co.,  8  H.  L.  C.  712. 

W^here  a  colliery  company  sold  land  from  time  to  time  when  the  sale  was 
reasonably  necessary.    Kincjsburrj  Collieries,  (1907)  2  Ch.  259. 

Where  a  railway  company  contracted  to  supply  rolling  stock  to  another  com- 
pany in  special  circumstances.     Att.-Gen.  v.  G.  E.  Rail.  Co.,  5  App.  Cas.  473. 

Where  a  railway  company  leased  the  arches  under  its  lines,  Foster  v.  L.  C. 
^  D.  Rail.,  (1895)  1  Q.  B.  711;  or  a  right  of  way  over  its  line.  Gonty  v. 
Manchester,  ^c.  Rail.  Co.,  (1896)  2  Q.  B.  439. 

Where  an  unlimited  company,  pursuant  to  provisions  in  its  regulations,  paid 
■out  withdrawing  members.     Borou<ih  Commercial,  cj-c.  Soc,  (1893)  2  Ch.  242. 

Where  a  trading  company  created  a  mortgage  to  secure  a  debt  due  to  its 
■bankers.  Patent  File  Co.,  6  Ch.  83;  General  Auction  Co.  v.  Smith,  (1891) 
3  Ch.  436;  see  further,  infra,  p.  472. 

A  company  incurring  debts  for  the  purpose  of  its  business.  Russell  v.  East 
Anglian  Rail.   Co.,  3  M.  &  G.   125. 

Where  several  companies  having  power  to  borrow  money  on  debentures, 
.granted  joint  debentures  charging  all  their  properties,  the  charge  was  held  good 
•on  the  separate  property  of  each  company  to  the  extent  of  the  money  actually 
received  by  that  company.     Johnston  Foreign  Patents  Co.,  (1904)  2  Ch.  234. 

Where  a  company  was  formed  to  create  a  societe  anonyme  in  Peru,  and  to 
transfer  the  assets  to  that  company  when  formed,  and  the  memorandum  also 
provided  that  "  in  order  to  the  attainment  of  the  main  object  of  the  company, 
they  may  do,  either  in  the  United  Kingdom  or  Peru,  or  elsewhere,  whatsoever 
they  may  from  time  to  time  think  incidental  or  conducive  thereto.''  Held,  that 
the  company  could  validly  accept  bills  of  exchange.  But  for  the  words  in 
inverted  commas  it  was  considered  that  there  would  have  been  no  such  power. 
Peruvian  Rys.  Co.,  2  Ch.  623. 

Where  one  company  took  shares  in  another.  Barned's  Banking  Co.,  Ex  parte 
•Contract  Corporation,  3  Ch.  105.  In  that  case  the  objects  included  power  "  to 
purchase  or  accept  shares  in  any  foreign  or  English  company." 

See,  also,  Financial  Corporation,  Goodson's  claim,  28  W.  R.  760.  'fhere  the 
objects  of  the  company  included  "  the  undertaking,  assisting,  and  participating 
in  financial,  commercial,  and  industrial  operations  and  undertakings,  both  in 
England  and  abroad,  and  both  singly  and  in  connection  with  other  persons,  firms, 
companies,  and  corporations."  Held,  that  the  taking  of  shares  in  another  com- 
pany was  intra  vires.  Jessel,  JVI.  R.,  there  said:  "  Reading  this  memorandum  in 
the  largest  sense,  as  I  think  it  ought  to  be  and  was  intended  to  be  read,  it  seems 
to  me  that  these  words  are  meant  to  include  almost  everything  in  the  way  of 
financial  o^jerations.  The  words  are  [as  above].  Now,  I  can  imagine  no  wider 
■terms  than  these;  it  appears  to  me  that  the  last  words  I  read  are  quite  wide 
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enough  to  comprise  the  buying  and  selling  of  shares,  and  the  succopding  words 
only  add  to  the  extent  of  their  application." 

See,  also,  Internationnl  Contract  Co.'s  case,  17  W.  R.  454,  wlierc  a  banking 
company  holding  some  debentures  by  way  of  security  sold  them  and  guaranteed 
the  interest.  U'est  of  Enfjland  Bank,  Ex  parte  Booker,  14  C.  D.  317.  Held 
valid. 

Where  a  company  having  power  to  enter  into  any  arrangement  for  amalga- 
mation with  respect  to  the  union  of  interests  on  amalgamation,  either  in  whole 
or  in  part,  with  any  other  companies  or  persons  carrying  on  any  trade  or  busi- 
ness of  a  similar  nature  to  that  of  the  company,  entered  into  an  agreement  to 
acquire,  in  consideration  of  paid-up  shares,  the  undertaking  of  a  society  carry- 
ing on  a  similar  business.     Pulbrook  v.  New  C'irU  Service  Co.,  26  W.  R.  11. 

Where  a  company  whose  objects  included  the  selling  of  its  undertaking  for 
shares  sold  the  same.  Cotton  v.  Imperial.  4V.  Co..  (1892)  3  Cli.  454,  and 
other  cases,  infra,  p.  510. 

Where  a  company  formed  to  carry  on  a  spccitiod  business,  and  also  to  amal- 
gamate with  any  other  company  carrying  on  a  similar  business,  and  to  sell  all 
or  any  part  of  its  business  or  property,  and  to  hold  debentures  and  shares  ia 
any  other  company,  sold  all  its  assets  (including  goodwill),  except  certain 
securities,  to  a  new  company,  formed  to  take  over  its  undertaking  and  property, 
in  consideration  of  shares  and  debentures  in  the  new  company,  although  tiio 
selling  company  contracted  not  to  carry  on  the  specified  business  otherwise  tiian 
in  conjunction  with  and  for  the  benefit  and  on  behalf  of  the  new  company. 
Borax  Co.,  Foster  v.  Borax  Co.,  (lOOlt  1  Ch.  326.  .Vnd  see  Chap.  XXII. 
(Amalgamation). 

Where  a  company  which  was  bound  to  supply  boats  for  a  ferry  cmj)loyed  tiic 
boats,  when  not  wanted  for  the  ferry,  in  excursions.  Forrest  v.  Mnnchexter 
Rail.  Co.,  30  Beuv.  40. 

Where  a  railway  company,  having  provided  a  weighing  machine  for  the 
purpose  of  its  business,  let  the  public  have  the  use  and  made  charges  for  the- 
use.    L.  ^  N.  W.  Rail.  Co.  v.  Price,  11  Q.  B.  D.  485. 

Where  an  insurance  company,  having  power  to  give  and  take  policies  by  way 
of  guarantee,  entered  into  an  agreement  with  other  offices  for  joint  liabilitv- 
Norwio/i  Equitable,  57  L.  T.  241. 

Where  a  company  was  empowered  to  insure  against  sickness,  ill-health,  and 
other  specified  contingencies,  and  life  insurance,  and  to  grant  annuities,  and 
"  generally  to  make  insurances  against  all  and  every  kind  of  risk,  special  or 
general,  which  may  be  effected  according  to  law."  Held,  that  there  was  power 
to  carry  on  fire  insurance  business.  Bath's  case,  8  C.  Div.  334.  "  I  cannot," 
said  Jessel,  M.  11.,  in  that  case,  "  see  that  there  is  any  ground  for  restricting  the 
meaning  of  the  terms  of  the  latter  part  of  that  clause,  or  for  applying  that 
which  is  so  often  called  the  doctrine  of  tioscitur  a  sociis,  when  you  cannot 
suggest  a  single  instance  of  a  risk  having  any  connection  with  life  assurance 
which  is  not  included  in  the  express  terms  of  the  prior  part  of  the  clause." 
And  see  Phoenix  Bessemer  Co.,  44  L.  J.  Ch.  683. 

Where  the  company  was  formed  for  carrying  on  the  business  of  discounters^ 
lenders  of  and  dealers  in  money,  and  a  number  of  other  specified  objects, 
and  "  the  entering  into  and  carrj'ing  on  any  monetary  and  financial  arrange- 
ments or  operations,  and  the  doing  of  all  matters  and  things  which  may  appear 
to  the  company  to  be  incident  or  conducive  to  the  objects  aforesaid,  or  any  of 
them."  Held,  that  a  purchase  by  the  company,  jointly  with  other  parties,  of 
an  estate  on  which  one  of  such  other  parties  undertook  to  finish  the  Alexandra 
Palace  for  200,000?.,  the  company  undertaking  to  float  another  company  to- 
acquire  the  premises,  was  not  ultra  vires.  London  Financial  Association  v.  Kelk, 
26  C.  Div.  107.     In  that  case  it  was  argued,  inter  alia,  that  the  general  words. 
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at  the  conclusion  of  the  objects  clause  ought  to  be  treated  as  merely  ancillary  to 
the  businesses  mentioned  at  the  commencement  of  the  objects;  but  Bacon,  ^  .-C 
declined  to  adopt  that  argument,  saying,  "It  is  enough  to  say  in  answer  to  it. 
that  if  it  were  to  prevail  all  the  succeeding  words  would  be  useless.  I  am  not  at 
liberty  to  say  that  the  parties  to  the  contract  meant  nothing  by  the  words  they 
have  thought  fit  to  employ  for  defining  and  regulating  the  conduct  of  then- 
lawful  business." 

Where  a  company  was  formed  to  acquire  and  work  an  iron-ore  mine,  it  was 
considered  that  the  company  might  properly  pay  fees  for  a  report  on  its  mine, 
and  fees  to  solicitors,  brokers,  and  for  advertisements,  printing,  ice,  but  could 
not  properly  pay  a  commission  for  placing  its  shares.  Lijdne>/  ami  Wigpool  Co. 
V.  Bird,  33  C.  Div.  85. 

Where  a  company  is  second  mortgagee  it  may  be  entitled,  if  called  on,  to  pay 
off  the  first  mortgage,  and  where  it  is  mortgagee  of  leaseholds  it  may  be  en- 
titled to  pay  rent  and  otherwise  prevent  forfeiture.  HheffieU,  ^c.  Society  v. 
Aizleioood,  44  C.  D.  412. 

Where  the  funds  of  the  company  were  applied  in  i)aying  the  costs  of  prosecu- 
ting a  person  who  had  libelled  the  company  and  its  directors.  Studdert  v. 
Grosvcnor,  33  C.  Div.  528;    Ihray  v.  RoyaJ  British  Nurses'  Ass.,  (1897)  2  Ch. 

272. 

Where  a  reasonable  commission  or  brokerage  is  paid  to  brokers  for  placing 
shares.  Metropolitan  Coal  Consumers'  Ass.  v.  Scrimgeour,  (1895)  2  Q.  B.  (504; 
and  see  Companies  Act,  1908,  sect.  89,  supra,  p.  279. 

Where  a  company,  with  a  view  to  advertising  its  patent  medicine,  offered  a 
prize  to  be  shot  for  at  Wimbledon.  Lockwood  v.  Hop  Bitters  Co.,  3  T.  L.  R. 
p.  (i98.     But  query  as  to  this. 

Where  a  company  incurred  expense  in  printing,  stamping  and  sending  out 
proxy  papers  and  circulars  to  secure  the  defeat  of  a  resolution  which  tlie 
directors  considered  adverse  to  the  company's  interests.  Peel  v.  L.  ^  N.  W. 
Rail.  Co.,  (1907)  1  Ch.  5,  overruling  Studdert  v.  Grosvenor,  33  C.  D.  528, 
on  this  point. 

Wlietlier  any  giveu  transaction  is  or  is  not  witliin  the  powers  of  a  Construction 
company  is  a  question  of  law  depending  on  the  construction  to  be  '^^^;^J^^''^ 
placed  on  ils  memorandum  of  association;  and  that  [construction] 
nmst  be  [construed]  in  accordance  Avith  the  rules  generally  applic- 
able to  the  construction  of  written  documents.  Hence,  the  whole 
document  must  be  read;  the  words  must  have  their  ordinary  signi- 
ficance, unless,  when  so  applied,  they  produce  an  inconsistency,  or 
an  absurdity  or  inconvenience  sufficient  to  show  that  the  intention 
could  not  have  been  to  use  them  in  their  ordinary  signification; 
technical  words  are  to  be  treated  prima  facie  as  being  used  in  their 
technical  sense;  and  the  words  used  must  be  understood  with  due 
reference  to  the  subject-matter.  In  all  cases  the  object  is  to  arrive 
at  the  intention  as  expressed  by  the  words  used.* 

But  in  framing  the  objects  clause  of  a  memorandum  of  association,  "Main  ob- 
it  behoves  the  draftsman  to  bear  in  mind  a  novel  rule  of  construction  3^°*"  ^ule. 
first  suggested  in  Haven  Gold  Mining  Co.,  20  C.  D.   151,  and  in 


•  See  further  as  to  the  interpretation  of  the  memorandum,  infra,  Chap.  VII. 
p.  591  et  seq. 
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German  Date  Co.,  20  0.  D.  169,  and  subsequently  recognized  iit 
Croion  Bank,  44  C.  D.  634;  Amalgamated  Syndicate,  (1897)  2  Oh. 
600;  Coolgardie  Gold  Mines,  76  L.  T.  269;  Stephens  v.  Mysore 
Reefs  Co.,  (1902)  1  Ch.  745. 

According  to  these  authorities,  where  the  objects  of  a  company  are 
expressed  in  a  series  of  paragraphs,  the  true  rule  of  construction  is  to 
seek  for  the  jiaragraph  or  paragraphs  (commonly  the  first)  which 
appears  to  embody  the  main  or  dominant  object  of  the  company,  and 
to  treat  all  the  other  paragraphs,  however  generally  expressed,  as 
merely  ancillary  to  this  main  object,  and  as  limited  and  r-outroiled 
thereby. 

Assuming  that  this  rule  of  construction  is  to  be  treated  as  estab- 
lished, it  is,  of  course,  to  be  borne  in  mind  that  like  every  other  rule 
of  construction  it  may  be  excluded  or  modilied  by  the  contents  of  the 
documents  to  be  construed,  for  every  rule  of  construction  contains  by 
implication  the  saving  clause  "  unless  a  contrary  intention  appear  by 
tlie  document."*  Accordingly  the  rule  nmst  be  applied  with  caution; 
it  has  only  a  prima,  facie  application,  and  it  must  be  seen  that  there 
is  nothing  iu  the  document  to  exclude  or  modify  it.  For  cases  in 
which  the  rule  was  held  inapplicable  see  Pedlar  v.  Road  Block  Co., 
(1905)  2  Ch.  427;  and  Butler  v.  Northern  Territories  Mines  of 
Australia,  96  L.  T.  41.  Sometimes  the  memorandum  declares  the 
intention  to  be  that  the  objects  specified  in  each  paragraph  of  the 
clause,  or  in  each  of  three  or  four  specified  paragraphs,  shall,  except 
where  otherwise  expressed  in  such  paragraph,  be  in  no  wise  limited 
or  restricted  by  reference  to  or  inference  from  the  terms  of  any  other 
paragraph  or  the  name  of  the  company.  These  words  are  obviously, 
intended  to  exclude  or  modify  the  rule,  and  the  Court  is  bound  to  give 
effect  to  the  intention  thus  indicated. f 

There  are  other  modes  occasionally  adopted  of  excluding  the 
artificial  rule  iu  question.  For  example,  several  of  the  leading 
objects  are  sometimes  made  to  commence  with  the  words  "  as  an  inde- 
pendent object."  In  other  cases,  the  first  few  paragraphs  are 
expressed  in  very  wide  general  terms,  and  any  special  object  is  made 
subordinate  thereto,  and  is  sometimes  expressed  to  be  "  without  pre- 
judice to  the  generality  of  the  preceding  objects."  See  further,  as 
to  interpretation,  Chap.  VII.,  infra,  p.  591  et  seq. 


*  See  per  Bowen,  L.  J.,  in  Eail  of  Jersey  v.  Guurdiann  of  Poor  of  Neath, 
22  Q.  B.  D.  548. 

i"  Yet,  strange  to  say,  in  Stcjihens  v.  Mysore  Reefs  Kangundy  Miuinr/  Co., 
supra,  a  learned  judge  disregarded  the  presence  of  such  words  on  the  ground 
that  inasmuch  as  when  applied  to  one  particular  paragraph  they  would  be- 
nonsense,  they  could  not  be  held  to  apply  to  the  other  twenty-three  para- 
graphs. Such  a  doctrine  is  at  variance  with  the  .settled  principles  of  construc- 
tion, and  cannot,  it  is  apprehended,  be  maintained. 
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The  objects  clause    geuemlly  closes  with    the    following  words:  M-^;''^,^,,, 
•And  to  do  all  such  other  things  as  a.e  --'^-'-' ."^^^    t.  ",  T^" 
the  attainment  of  the  above  objects,  or  any  ot   hen.      "^^  1  li^ 
been  supposed  that  these  words  were  implied-for  Qm^il^  ahquul 
1L(  <r    ,mndaiur  et  omne  per  quod  pervenUur  ad  .W«<J-and 

„  o'ringly  superfluous;  since  Expressio  eorum  qu.  taute 
IZTlm  :,Lil.  The  Conn  has  however  on  se..r.  ^  - 
.ions  treated  such  words  as  rnatorntl.     Bo,Un  «<."  C°     5  Ch  J^  ; 

Simpso7i  V.  Westminster  Palace  Co.,  8  H.   L.  e.    ^ 

^rL'TIsTc  word!  "as't,!f  c^H-ny  may  ik,,.  conducive  -are 
su'ruted  for  the  words  '•  as  ar.  conducive."    These  were  the  wo  d 
used  in  Peruman  Uail  Co.  v.  Th.nw.,  do.  Co    2  Ch^617,  and  we 
treated  as  very  material.    In  that  case,  Lord  Cairns,  h   J.,  said  that 
but  or  thegeLral  words  the  words  used  "  would  -'•  "^y  "l""^ 
confer  on  the  company,  as  incident  to  the  carrying  on  its  business,  he 
■,ow«-  of  issuin.-  negotiable  instruments";  but,  having    read   the 
leal  irZ  Ms  Lordship  proceeded:  "  Anything,  therefore  ,vioh 
Tn  the  oninion  ot  the  company  (how  to  be  expressed  we  shall  see 
Iftrrward  )  is  incidental  or  conducive  to  the  main  object  of  the 
crmpry-which  was  the  acquisition  of  concessions  for  railways- 
h"y  may  do.     If,  thei.£ore,  there  comes  to  bo  a  concession  for  a 
a  IwaTwllh  is   0  be  paid  for  by  instalments,  it  is,  I  think,  beyond 
a      lossibilily  of  dispu't.,  that  if  they  think  "  -f;^  J j;^ 
ducive  to  the  attainment  of  the  concession,  when  the    "^l^""^"^ 
become  or  are  about  to  fall  due,  in  place  of  making  calls  on  their 
1     eTolders,  they  should  give  a  bill  of  exchange,  payab  e  a^  a 
future  day,  for  the  amount  of  the  instalments,  they  may  .lo  so.    The 
Ids  seem  to  me  so  wide  that  they  necessarily  include  a  powder  of 
hat  kind      This  is  a  power  which,  of  course,  may  require  to  be 
tecsed  by  a  general  meeting  of  the  shareholders,  or  it  may  be 
aplb  e  of  being%xercised  by  the  directors";  and  it  appearing  that 
by  the  articles  the  general  conduct  of  the  business  was  vested  in  the 
dfrectors,  his  Lordship  held  that  they  eould  exercise  (he  VO-'^- 

This  case  goes  further  to  show  that  the  substitution  of  he  words 
"as  the  company  may  think  conducive,"  tor  the  words,  are  con- 
ducive  "  s  not  without  eSect.  But  no  doubt  the  operation  of  the 
tc^^s  must  be  limited  to  such  things  as  may  rea.om.Zj/  and  in  good 
faith  be  deemed  conducive.  See  Joint  Stock  D.scount  Co  J.  fto»», 
3  Eq.  150;  8  Eq.  381;  and  AU.-Ge,i.  v.  Gt.  FMStem  Bail,  o  App. 

*""  ormtrly  it  was  the  practice  of  the  office  of  the  Kegn^trar  ot  Jcnnt  y^^  „r 
Stock  Companies  to  require  general  words  to  strictly  fo  low  the 
statutory  forms.  Feels  case.  2  Ch.  G75.  But  this  practice  has  been 
abandoned  and  general  words  may  be  made  as  extensive  as  desired. 
It  ishowever,  ^^nerally  considered  better  not  to  rely  too  much  on 
he  ;2ecrof  general  words,  having  regard  to  the  artificial  doctrine 
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of  construction  above  alluded  to,  pp.  469,  470,  but  to  state  the  objects 
in  sufficient  detail,  and  conclude  as  in  the  statutory  forms. 
Power  to  It  Avas  at  one  time  by  no  means  uncommon  to  insert  in  the  objects 

cannot  be"*  ^^  ^  clause  of  the  memorandum  words  to  the  following  effect:  "And  also 
;,'iven.  such  additional  or  extended  objects  as  the  company  may  from  time 

to  time  determine."'  Examples  may  be  found  in  the  following  cases: 
Clinch  V.  Fincmckil  Corporation,  o  Eq.  452;  4  Cli.  117;  Si/ers  v. 
Brighton  Brewery  Co.,  13  W.  R.  221;  compare  with  Ashbury  Rail- 
way, &c.  Co.  V.  Biche,  L.  R.  7  H.  L.  653.  But  sucli  words  ought 
never  to  be  inserted,  as  being  nugatory  and  misleading. 
Implied  As  lo  implied  powers. — There  are  some  implied  powers  which  tlio 

To^dfby         company  possesses  in  virtue  of  its  being  a  body  corporate.     Thus,  a 
agents.  company  may  appoint  and  act  by  agents,  and  as  principal  may  incur 

the  ordinary  consequences  (see  supra,  p.  36);   and  in  Bath's  c^sr, 
8  C.  Div.  334,  it  was  held  that  a  power  to  compromise  a  bond  fide 
Tocompro-       cli.spute    is    incident    to    every    body    corporate.      "I    think,''    said 
James,  L.  J.,  in  that  case,  "  we  are  warranted  in  liolding  that  a  power 
bond  fide  to  compromise  any  dispute  whatever  is  incident  to  the  legal 
To  mortgage,  existence  of  the  personal  of  a  body  corporate.'    Again,  according  to 
with  its  Patent  File  Co.,  6  Ch.  83,  a  body  corporate  as  such  has  an  implied 

property.  power  to  deal  Avith  its  property.     In  that  case,  James,  L.  J.,  said: 

'  The  company  is  a  body  corporate,  and  by  the  laws  of  England  a 
body  corporate  can  hold  property  and  dispose  of  it  as  freely  as  an 
individual,  unless  it  is  specially  prohibited  from  so  doing.  In  tlie 
memorandum  of  this  company  I  can  find  nothing  to  prevent  the  com- 
pany qiin  company  from  pledging  part  of  its  property  for  payment 
of  a  debt  incurred  in  the  course  of  its  business."  And  Mellish,  L.  J., 
said:  "  It  was  urged  that  no  company  can  mortgage  unless  expressly 
authorized  to  do  so.  Now,  the  company  has  property  which  it  is 
authorized  to  deal  Avith,  and  I  should  say  that  the  true  rule  is  just 
the  contrary,  namely,  that  the  company  can  mortgage  unless  expressly 
prohibited  from  doing  so."  But  too  much  reliance  must  not  be  placed 
on  these  dicta,  for  the  company  in  this  case  was  a  trading  company, 
formed  to  acquire  and  work  certain  patented  inventions,  and  "  for  the 
doing  of  all  such  other  things  (including  the  purchasing,  leasing  or 
otherwise  accpiriug,  holding  and  disposing  of  lands  and  buildings) 
as  are  incidental  or  conducive  to  the  attainment  of  the  above  objects, 
or  any  of  them."  The  question  for  decision  was  whether  the  company 
had  power  to  mortgage  its  property  to  secure  a  debt  owing  to  its 
bankers,  and  the  mortgage  might  very  well  have  been  treated  as 
covered  by  the  general  words,  or  as  justified  by  reason  of  the  com- 
pany being  a  trading  company.  Moreover,  the  dicta  seem  scarcely 
consistent  with  the  principle  established  in  Ashbury,  ttc.  Co.  v. 
Biche,  L.  R.  7  H.  L.  653,  which  was  decided  five  years  later. 

It  is  submitted  that  the  powers  of  a  company  to  deal  with  its  pro- 
perty and  to  borrow  depend  (in  the  absence  of  express  power  in  the 
memorandum  of  association),  not  on  its  being  a  body  corporate,  but 
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on  its  having  implied  power  to  do  whatever  is  fairly  and  reasouabl\- 
necessary  to  efiectuabe  its  specified  objects.    In  each  case  the  question  Question 
depends  on  the  specified  objects  of  the  company.     Thus,  a  company  ^vTa^t  specified 
formed  "to  carry  on  the  business  of  a  colliery  proprietor  "  might  no  objects. 
doubt  acquire  and  work  collieries;  might  have  a  banking  account;   Examples, 
might  for  the  purposes  of  its  business  borrow  money  on  mortgage  or 
otherwise,  and  draw,  accept,  and  endorse  bills  of  exchange;  might 
compromise  claims  made  against  it;  might  remunerate  its  employes; 
might  pay  dividends  to  its  shareholders;  might  advertise  its  products; 
might  establish   branch  offices;    might    acquire    rolling    stock,  and 
machinery,  and  vessels  for  conveying  its  coal;  for  all  these  things, 
and  many  others,  are  reasonably  implied  by  the  Avords  used;   and 
a  fortiori  it  might  do  these  things  if  the  objects  concluded   with 
general  words  as  above,  p.  471. 

Again,  if  a  company  is  formed  simply  "to  provide  a  Town  Hall 

at ,  and  to  let  the  same  for  any  purpose,  public  or  private,"  the 

company  might  no  doubt  purchase  a  site  and  erect  a  building,  and 
might  let  it,  and  might  remunerate  its  employes,  and  do  various 
other  things;  but  it  seems  doubtful  whether  it  could  without  oxpre.ss 
authority  in  its  memorandum  accept  a  bill  of  exchange,  or  borrow, 
or  sell,  or  mortgag-e  the  property.  Perhaps  it  might  boiTOw  money  to 
pay  for  the  erection  or  repair  of  the  building  (see  Re  Badger,  (190 ii) 
1  Ch.  o(>8 ),  but  that  must  be  because  the  power  is  reasonably  implied 
from  the  objects  specified.  It  will  not  have  the  power  merely  because 
it  is  a  corporation.  In  this  respect  what  was  said  by  Cotton,  L.  J.,  in 
The  Queen  v.  Sir  Charles  Heed,  5  Q.  B.  Div.  483,  may  be  cited: 
"  But  it  was  said  that  every  corporation,  unless  restricted  by  this  Act 
of  incorporation,  has  the  same  power  as  an  individual  to  enter  into 
contracts,  including  that  of  borrowing  money.  In  our  opinion,  this 
contention  of  the  School  Board  cannot  be  maintained.  In  our 
opinion,  the  power  of  a  corporation  established  for  certain  specified 
purposes  must  de[)end  on  what  those  purposes  are,  and,  except  so  far 
as  it  has  express  powern  given  it,  it  will  liave  such  powers  only  as 
are  necessary  for  the  purposes  of  enabling  it  in  a  reasonable  and 
proper  way  to  discharge  the  duties  or  fulfil  the  ])urjioses  for  which  it 
was  constituted.  ...  A  trading  corporation  stands,  as  regards  an 
implied  power  of  borrowing,  in  a  very  different  position  from  a 
school  board."  In  this  case  the  dicta  in  Patent  File  Co.  were  relied 
on;  but  Cotton,  L.  J.,  said  that  "  was  a  case  of  a  trading  corporation, 
which  may  have  the  power  to  borrow  or  to  mortgage  its  ))roperty 
for  the  purpose  of  enabling  it  to  carry  on  its  trade." 

A  trading  company  has  for  the  purpose  of  effectuating  its  objects 
an  implied  power  to  borrow  to  a  reasonable  amount  (see  General 
Auction,  &c.  Co.  v.  Smith,  (1891 )  3  Ch.  432;  Bryoyi  v.  Metropolitan 
Omnibus  Co.,  3  De  G.  &  J.  123;  Australian  Co.  v.  Mounsey,  4  K.  & 
J.  733;  and  Company  Free.  Part  III.,  pp.  47,  48);  it  has  also  an 
implied  power  to  incur  debts  (see  Russell  v.  East  Anglian  Rail.  Co., 
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",  Mac.  &  G.  125;  and  Cork  Hail.  Co.,  4  Cii.  748);  aud  it  may  have 
an  implied  power  to  sell  and  mortgage  (see  Gardner  v.  L.  C.  d  D. 
Co.,  2  Ch.  201;  Yorkshire  Rail.  Co.  v.  Maclure,  21  C.  Div.  ;507; 
Kingsbury  Collieries,  (1907)  2  Ch.  259). 

Having-  regard  to  these  doubts  and  difficulties  as  to  corporate 
capacity,  it  is  exceedingly  desirable  not  merely  to  state  the  main 
objects  of  the  company,  but  also  to  state  any  ancillary  objects  which 
the  company  is  intended  to  have,  or  may  possibly  require,  and  which 
are  not  necessarily  implied  from  the  statement  of  the  main  objects,  or 
cannot  with  confidence  be  left  to  the  operation  of  the  general  words 
with  which  every  memorandum  concludes.  Practice  varies  as  to 
where  to  draw  the  line,  but  it  has  noAv  become  customary  to  set  out 
the  objects  in  considerable  detail. 

It  was  formerly  not  unusual  to  state  the  objects  in  the  memoran- 
dum with  the  utmost  conciseness,  and  then  to  elaborate  them  in  the 
articles;  for  instance,  the  objects  as  stated  in  the  memorandum  might 
be:  "  The  working  of  coal  mines,  and  the  doing-  of  all  such  things  as 
are  conducive  or  incidental  thereto."  The  articles  would  then  con- 
tain, inter  alia,  power  for  the  directors  to  sell  the  undertaking  of  the 
company,  in  consideration  of  cash  or  shares,  to  promote  other  com- 
panies, to  purchase  and  hold  shares  in  otlier  companies,  to  purchase 
the  business  of  ^any  other  company,  and  undertake  the  liabilities 
thereof,  to  enter  into  partnership  arrangements,  to  lend  money,  to 
guarantee  contracts,  and  so  forth.  The  danger  where  this  plan  was 
adopted  was  that  some  of  the  powei-s  expressly  conferred  on  the 
directors  by  the  articles  might  be  held  ultra  vire^  of  the  company. 

According  to  present  practice,  the  reverse  of  this  plan  is  adopted. 
Thus,  in  tlie  above  case  the  powers  conferred  by  the  articles  on  the 
directors  would  be  inserted  as  objects  of  the  company  in  the  memo- 
randum, while  the  articles  would  empower  the  directors  to  exercise  all 
the  powers  of  the  company  not  by  statute  required  to  be  exercised  in 
general  meeting,  subject,  perhaps,  to  certain  restrictions. 
Advantages  of  No  doubt  in  the  result  the  objects  clause  of  the  memorandum,  as 
sue  practice,  j^^^y  framed,  is  in  many  cases  unnecessarily  long,  and  states  not  only 
what  may  be  called  the  leading  or  primary  objects,  but  expressly 
empowers  the  comjjany  to  do  a  great  many  things  which,  if  not 
expressed,  would  or  might  be  implied  as  reasonably  incidental  to  the 
leading  objects,  or  w^hich  may  never  be  required.  But,  after  all,  it 
must  be  borne  in  mind  that  the  objects  clause  of  a  memorandum  is 
intended  to  be  read  and  understood,  and  acted  on  not  merely  by 
lawyers,  but  by  ordinary  business  men;  and  such  men  like  to  see  the 
powers  of  the  company  expressed  with  fulness  and  in  considerable 
detail,  instead  of  resting  in  implication. 

Take,  for  example,  the  case  of  a  company  whose  objects  are  "to 
buy,  sell,  and  deal  in  coal,  aud  to  do  all  things  incidental  thereto." 

What  an  imperfect  guide  such  a  specification  of  objects  affords  to 
business  men  I    They  may  be  taken  to  know  in  a  general  way  tliab 
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liie  company  can  only  do  thooe  things  wliieli  are  comprised  in  it« 
objects  or  are  fairly  incidental  thereto.  But  the  practical  question 
arises:  "What  is  fairly  incidental  thereto?  Where  is  the  line  to  be 
drawn?"  The  directors  will  say:  "  May  we  buy  and  work  a  colliery? 
May  we  buy  offices  and  stores?  May  we  buy  ships?  May  we  make 
patent  fuel?  May  we  accept  bills  of  exchange?  May  we  borrow 
money?  May  we  issue  debenture  stock?  May  we  lend  money?  May 
wo  enter  into  partnership  with  others?  May  we  take  shares  in  other 
concerns?  May  we  sell  the  whole  undertaking  if  a  chance  arises? 
May  we  give  a  guarantee?  May  we  promote  another  company  to 
make  an  alliance  with  our  company?  May  we  buy  up  the  business  of 
another  company?    May  we  buy  a  patent?" 

No  doubt  a  lawyer  could  answer  these  questions  and  say,  "  Some  of 
(liesc  things  you  may  do;  others  you  cannot."  But  surely  the  busi- 
ness man  has  reasonable  ground  to  ask,  "  Why  is  so  much  loft  to 
implication?  Would  it  not  have  been  more  convenient  to  state  the 
objects  in  greater  detail,  and  thus  let  the  document  itself  answer 
quostion.s  tJiat  are  sure  to  arise?" 

Nor  is  it  easy  to  answer  this  question  otherwise  than  in  the 
affirmative. 

And  even  the  lawyer  cannot  but  sympathize  in  the  matter  with  the 
business  man,  for  the  decisions  as  to  what  is  and  what  is  not  ultra 
vires  are  not  altogether  in  accord,  and  although  a  concise  objects 
clause  may  suffice  when  read  in  the  light  of  the  decisions,  it  appears 
\ery  shortsighted  and  impolitic  to  leave  to  implication  powers  with 
wliich  it  is  clearly  desirable  to  invest  ihe  company,  and  thus  in  effect 
to  pave  the  way  for  differences  of  opinion,  to  prepare  pitfalls  for 
the  unwary,  and  to  compel  the  prudent  director  to  seek  legal  advice 
at  every  step.  See  further,  on  this  point.  Company  Law  (9th  ed.), 
pp.  30  et  seq. 

As  to  altering  and  extending  the  objects  of  a  company,  see  sect.  9  Alteration  of 
of  the   Companies  Act,   1908,  incorporating  the   provisions  ot  the 
Companies     (Memorandum     of      Association)     Act,     1890,     infra, 
Chap.  XVII. 

The  foregoing  matters  (_p.  449)  must  be  inserted  in  every  memo-  Astoaddi- 
landum  of  association,  whether  the  company  is  to  be  limited  or 
unlimited.  In  the  ca.se  of  a  company  limited  by  guarantee,  there 
is  only  one  more  clause — viz.,  the  guarantee  clause,  unless  it  is  to 
have  a  capital  divided  into  shares,  in  which  case  there  must  also 
lie  a  capital  clause  (see  sect.  4  (2)  of  the  Act,  replacing  sect.  21  of 
ilie  Companies  Act,  1900);  whilst  in  the  case  of  a  company  limited 
by  shares  there  are  two  more  clauses — viz.,  the  declaration  of  limited 
liability  and  the  capital  clau.ses.  The  above  mentioned  are  conditions 
of  the  memorandum  which  sect.  41  of  the  Act  of  1908  would  seem 
to  render  unalterable.  The  word  "seem"  is  used  because,  singu- 
larly enough,  it  has  been  held  that  those  conditions  do  not  prevent 
the  company  from  imposing,  by  its  regulations,  on  its  members  a 
greater  or  further  liability. 
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Thii.s,  in  HiWs  case,  20  Eq.  585,  and  Maria  Anna  Co.,  6  C.  D. 
447,  it  was  held  by  Malins,  V.-C,  that  the  articles  could  effectually 
ini})ose  a  liability  in  excess  of  the  amount  of  the  shares  held  by  the 
inenibers,  and  the  last-mentioned  decision  was  affirmed  by  the  Court 
of  Appeal.    See  also  Peninsula  Co.  v.  Fleming,  27  L.  T.  N.  S.  93. 

In  like  manner,  it  has  been  held  that,  in  the  case  of  a  company 
limited  by  guarantee,  the  articles  may  impose  further  liabilities. 
TAon  Insiirance  Co.  v.  Tucker,  12  Q.  B.  Div.  176. 

But  the  liabilities  imposed  by  the  memorandum  on  the  members 
cannot  be  diminished  or  restricted  by  the  articles  of  association. 
Baglan  Hall  Co.,  5  Ch.  346;  SeweU's  rase,  3  Ch.  131;  Welton  v. 
Safjery,  (1897)  A.  C.  299;  Guinness  v.  TavkI  Corporation  of  Ireland, 
22  Ch.  D.  372. 

As  Lord  Selborne  said  in  Forbes'  case,  8  Ch.  776,  sect.  12  of  the 
Act  of  1862  (now  sect.  41  of  the  Companies  Act,  1908 )  prohibits  any 
alteration  of  the  conditions  in  the  memorandum,  and  "it  is  quite 
certain  that  under  that  section,  if  there  be  found  anything-  in  the 
articles  limiting  the  liability  of  the  shareholders  in  a  way  inconsistent 
with  the  memorandum — anything  tending  to  reduce  the  liability 
of  the  shareholders  thereby  prescribed — it  is  simply  void." 


-Capital. 


-V  mount  of 
shares. 


Objection  to 
share.s  only  in 
part  paid  up. 


Alteration  of 
capital. 


.4.V  f,>  the  CAPITAL  of  the  Company:— 

The  fifth  clause  of  the  meinurauduui  of  a  company  limited  hy 
shares  must  state  the  nominal  (.apital  and  the  number  of  shares  int-o 
which  it  i.s  divided,  Avith  the  amount  of  each  share. 

As  the  capital  can  be  readily  increa.sed,  there  is  no  object  in  start- 
ing with  a  very  large  nominal  capital,  much  reason  in  fact  against 
it.  It  involves  a  needless  expenditure  in  stamp  dut}^;  no  saving, 
however,  is  effected  in  stamp  duty  or  otherwise  by  starting  with  less 
than  2.0001.  capital. 

The  aiuuuiit  of  the  shares  depends  on  a  number  of  considerations. 
If  the  public  are  to  be  invited  t»  apply  for  shares,  the  amount  should 
be  moderate,  for  it  is  generally  found  that  there  is  a  better  market 
for  101.  or  51.  shares  than  for  larger  ones.  Indeed,  1^  shares  are 
now  the  most  popular.  Moreover,  it  is  generally  expedient  not  to 
leave  much,  if  any,  liability  on  the  shares  issued.  So  long  as  shares 
are  not  fully  paid  up,  their  value,  unless  in  exceptional  cases,  is 
impaired  by  the  existence  of  the  liability;  and  if  the  company  should 
meet  with  reverses,  its  shares  may  become  almost  unmarketable. 

There  may,  however,  be  cases  in  which  these  disadvantages  may 
be  counterbalanced  by  the  security  afforded  by  the  existence  of  a 
large  amount  of  uncalled  capital,  e.g.,  in  a  banking,  investment, 
or  insurance  company. 

In  the  case  of  a  company  limited  by  shares,  the  capital,  being  one 
of  the  fundamental  conditions  contained  in  the  memorandum,  can 
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only  be  altered  as  provided  by  the  Act.     That  is  to  say,  where  the 
articles  permit — 

(a)  The  capital  may  be  increased  by  the  creation  of  new  shares. 

(b)  The  shares  may  be  consolidated,  e.g.,  ten  II.  into  one  10/. 

(c)  Paid-up  shares  may  be  converted  into  stock. 

(d)  Stock  mav  be  reconverted  into  fully-paid  shares. 

(e)  The  shares  may  be  sub-divided  by  special  resolution,  e.g.,  one 

101.  into  ten  ll. 

(f)  Shares  which  have  not  been  issued  may  be  cancelled. 

(g)  The  capital  may  be  reduced  by  special  resolution  sanctioned 

by  the  Court. 
(a)  (t)  and  (c)  were  authorized  by  sect.  12  of  the  Act  of  182G; 
^d)  by  sect.  29  of  the  Act  of  1900;  ^e)  by  sect.  21  of  the  Act  of  186/ ; 
(7)  by  sect.  5  of  the  Act  of  1877,  all  now  consolidated  in  sect.  41  of 
the  Companies  Act,  1908;  (g)  by  sect.  9  of  the  Act  of  18G7,  explained 
by  the  Act  of  1877,  now  sect.  46  of  the  Companies  Act,  1908. 

Save  as  aforesaid,  and  subject  to  the  power  now  given  to  a  com- 
pany to  reorganize  its  capital  (Companies  (Consolidation)  Act  1908, 
s  45),  no  alteration  of  the  capital  of  such  a  company  can  be  legally 
made.  Fielding  and  Rimingtons  case,  2  Ch.  714  (unauthorized 
sub-division  of  shares);  SewelVs  case,  3  Ch.  131  (unauthorized  in- 
..rease  of  capital.;  Trevor  v.  Whitworth,  12  App.  Cas.  409;  W elton, 
v    8ai]ery    Kimi)  A.  C.  299  (^unauthorized  reduction  of  capital). 

■  As  regards  reduction  of  capital,  the  Act  of  1862  gave  no  power  to  Reductun  of 
reduce  fhe  capital.     The  power  was  first  <-onferred  by  the  Ac    of  -Ft.  • 
1867      It  was,  however,  held  that  the  power  so  conferred  only  autho- 
rized the  reduction  of  liability  in  respect  of  uncalled  capital  (E6?.i^ 
Yale  Co     4  C    D    837),  and  not  reduction  of  paid-up  capital  which 
had  been  lost:  but  by  the  Act  of  1877  it  was  declared  that  the  word 
"  capital,"  as  used  in  the  Act  of  1867,  should  include  paid-up  capital 
and  that  the  power  to  reduce  capital  conferred  by  that  Act  should 
include  a  power  to  cancel  any  lost  capital,  or  any  capital  unrepre- 
sented bv  available  assets,  or  to  pay  off  any  capital  which  might 
be  in  excess  of  the  wants  of  the  company.     These  powers  are  now 
contained  in  sect.  46  of  the  Companies  Act,  1908.     By  the  provi- 
sions of  that  section  the  interests  of  creditors  are  carefully  sate- 
ouarded-  for  the  reduction  to  be  effective  requires  (1)  the  sanction 
of  a  special  resolution;   (2)  the  consent  of  every  creditor,  or  provi- 
sion for  his  pavment,  except  as  provided  by  sect.  49;   ^3j  the  con- 
firmation of  the  Court,  except  as  provided  by  sects.  48-ob.     bee, 

further.  Chap.  XVII.,  injra.  f  ^r    a   ■ 

Kor  can  any   words  inserted  in  the  memorandum  or  articles  of  Wor^-J^^^^^ 
association  abrogate  the  disability  imposed  by  the  Act,  or  enable  tne  ^^  ^,,^,1 
parties  to  escape  from  the  conditions  which  the  Legislature,  on    he  cannot^a^^^^^^^^ 
grounds  of  public  policy,  has  thought  fit  to  impose.     Thus,  at  a  ^^.^^^ 
company,  by  its  memorandum  of  association,  takes  power  to  buy  its 
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pay  for  all 
Bhares  in  full 


No  power  to 
issue  at 
discount ; 


nor  bonus 
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Issue  of  paid- 
up  shares. 


jwu  shares,  or  to  pay  dividends  out  of  capital,  inasmuch  as  the 
exorcise  of  the  power  would  involve  a  reduction  of  the  capital,  the 
power  cannot  be  validly  exercised,  except  in  accordance  with  the 
statutory  provisions.  Trevor  v.  Whitworth,  12  App.  Cas.  409. 
What  cannot  be  done  directly  cannot  be  done  indirectly. 

It  may  be  convenient  here  to  note  that  the  liability  incident  to  a 
share  can  only  be  satisfied  by  payment  in  full.  Payment  may  now 
be  made  in  cash  or  in  property,  or  services',  or  anything  of  value; 
but  tliore  is  no  power  to  issue  at  a  discount,  either  for  cash  or 
otherwise.  It  was  held,  in  Ince  Hall  Co.,  23  C.  D.  .)45,  n.,  that 
shares  might  be  issued  at  a  discount,  provided  an  agreement  was 
filed  under  the  now  repealed  sect.  25  of  the  Companies  Act,  1867; 
but  it  was  held  by  the  House  of  Lords  that  this  was  not  so,  and  that 
sect.  25  did  not  alter  the  amount  payable,  but  merely  required  that 
if  the  amount  was  to  be  paid  up  otherwise  than  in  cash  a  contract 
must  be  filed  before  the  issue  of  the  shares.  Addlestone  Linoleum 
Co.,  37  C.  D.  191;  Almada  and  Tirito  Co.,  38  C.  Div.  415;  Railway 
Time  Tables  Co.,  42  C.  Div.  98,  and  that  this  was  the  law  was 
settled  by  the  House  of  Lords.  Ooregum  Co.  v.  Roper,  (1892)  A.  C. 
125.  Even  where  all  liabilities  to  outride  creditors  have  been  satis- 
fied, the  discount  shareholder  must  pay  up  in  full  to  adjust  the 
rights  of  shareholders  inter  se.  Welton  v.  Safjery,  (1897)  A.  C. 
299.  And  a  fortiori  bonus  shares  cannot  be  validly  issued.  Eddy- 
stone  Marine,  &c.  Co.,  (1893)  3  Ch.  9;  Moseley  v.  fioffyfontein 
Mines,  (1904)  2  Ch.  108. 

A  company  cannot  issue  paid-up  shares  except  on  (he  footing  that 
they  are  to  be  paid  for  in  cash  or  its  equivalent  in  value.  True, 
it  may  pay  a  commission  to  a  subscriber,  and  thus,  so  far  as  the 
financial  result  is  concerned,  issue  the  shares  at  a  discount,  but  in 
theory  the  shares  are  still  paid  up  in  full  by  the  underwriter,  though 
part  is  returned  in  the  form  of  commission.  See  sect.  89  of  the 
Companies  Act,  1908,  supra,  p.  279. 

An  agreement  to  issue  paid-up  shares  in  consideration  of  ])roperty, 
services,  or  other  consideration  of  value  is  only  effective  because  it  is 
in  substance  an  agreement  by  the  directors  to  accept  the  property, 
services,  or  other  consideration  in  payment  of  the  amount  of  the 
shares.  While  the  agreement  stands  uuimpeached,  the  Court  will 
not  inquire  into  the  value  of  the  property  or  services,  but  will  assume 
the  directors  to  have  exercised  an  honest  judgment  and  the  con- 
sideration in  property  or  services,  &c.  to  have  been  the  equivalent 
of  the  capital  liability  on  the  shares.  PeJVs  case,  5  Ch.  11;  Re 
Wragg,  (1897)  1  Ch.  796,  supra,  p.  62  et  seq. 

But  this  does  not  import  that  shares  can  be  issued  as  fully  paid-up 
in  consideration  of  property  which  the  contract  itself  shows  that  the 
parties  valued  at  less  than  the  amount  of  the  shares.  Almada  and 
Tirito  Co.,  ubi  supra. 
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Where  share  capital  of  the  company  is  to  be  olTeied  to  (ho  public 
for  subscription,  the  amount  of  "the  minimum  subscription  upon 
which  the  directors  may  proceed  to  allotment "  maij  be  "  lixed  by  the 
memorandum"  of  association.  See  sect.  85  of  Companies  Act,  1908, 
and  p.  10,  supra.  It  need  not  be  stated  in  the  memorandum,  but 
it  must  be  fixed  either  by  the  memorandum  or  by  the  articles  of  asso- 
ciation. Ibid.  And  it  is  better  to  fix  it  by  the  articles,  for  if  in- 
serted in  the  memorandum  it  is  unalterable,  and  may,  if  not  obtained, 
wreck  the  company,  whereas  if  inserted  in  the  articles  it  can,  if 
the  public  subscription  proves  insufficient,  be  altered. 


Additional  Provisions. 

Besides  those  conditions  which  the  Act  of  1908,  s.  3,  requires  to  be  Conditions  in 

specified  in  the  memorandum,  any  material  provision  which  is  in  fact  i^^!^*(i'iti!jn"to 

set  out  in  the  memorandum  of  a^isociation — e.g.,  as  to  the  amount  of  the  statutory 

the  minimum  subscription — is  (subject  to  what  is  said  above)  unalter-  ^"^"• 

able.     Thus,  if  the  memorandum  of  association  of  a  company  states    .    ^    ?. „  '     ^ 
'  111-'^"*°  dirfereiit 

the  capital  and  divides  the  shares  therein  into  several  classes,  and  classes  of 

declares  the  rights  as  reo^rds  dividends  or  otherwise  assigned  to  shares, 
each  class,  such  declaration  is  a  condition  of  the  memorandum,  and  is 
unalterable  by  special  resolution  or  otherwise.  Ashbury  v.  Watson, 
SO  C.  Div.  376.  In  that  case  certain  special  resolutions  had  been 
passed  by  the  Smyrna  and  Cassaba  Railway  Company,  and  acted  on 
for  more  than  ten  years  without  objection,  wliich  purported  to  alter 
the  rights  inter  se  of  the  different  classes  of  shares  as  defined  by  the 
memorandum  of  association,  and  it  was  held  that  these  resolutions 
wei-e  ultra  vires  and  inoperative.  In  support  of  the  validity  of  the 
resolutions  it  was  there  contended,  in  reliance  on  Duke's  case,  1  C.  D.  '^ 

620,  and  W instone  s  case,  12  C.  D.  239,  that  the  definition  of  rights 
was  not  a  condition  within  the  meaning  of  sect.  12  of  tlie  Act  of  1862 
{now  sect.  41,  Companies  Act,  1908),  and  that  the  conditions  which,  by 
that  section,  are  made  unalterable,  were  only  those  conditions  which 
the  Act  required  to  be  specified.  But  it  was  held  otherwise.  Brett, 
M-  R.,  after  referring  to  the  Avords  of  sect.  12  of  the  Act  of  1862,  said: 
"Anything  more  plain  I  cannot  conceive.  It  does  not  say,  'the 
conditions  hereinbefore  mentioned,'  nor  'in  any  condition  necessary 
to  the  constitution  of  the  company.'  It  contains  no  limitation  of  any 
kind.  To  my  mind  it  is  a  plain  enactment  that  the  company  shall  not 
alter  anytliing  in  the  memorandum  of  association,  which  is  a  condi- 
tion, save  what  is  expressly  autliorized."  Sec  infra,  note  to  Form 
260:  also  Andrews  v.  Gas  Meter  Co.,  (1897)  1  Ch.  361;  and  Allen 
V.  Gold  Beefs  of  West  Africa,  (1900)  1  Ch.  656. 
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silent,  but 
power  in  ori- 
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Preference  and  other  Special  Classes  of  Shares. 

Not  inlrequcntlj  tlio  capital  is,  by  the  luemorauduui  and  articles 
of  association,  divided  not  only  into  shares  of  different  amounts,  but 
into  different  classes  of  shares  with  different  rights  attached  to  them; 
for  instance,  into  preference  and  ordinary  shares,  or  preference, 
ordinary,  and  founders'  shares.  When  this  is  the  case,  it  is  not 
uncommon  to  define  in  the  memorandum  some  of  the  rijrht.s  attached 
to  the  diffci-ent  cla.sscs  of  shares  re.s])octively,  or  to  some  one  class  of 
them . 

The  object  of  so  defining-  the  rights  of  shuroliolder.s  in  the  memo- 
randum is  to  fortify  the  position  of  tlie  class,  for  rights  once  uneon- 
ditionally  attached  by  the  memorandum  to  a  particular  class  of  shares 
cannot  be  altered  or  infringed.  Ashhury  v.  Watson,  30  C.  D.  37G. 
See  supra. 

But  if  the  rights  are  not  unconditionally  attached,  that  is,  if  though 
specified  in  the  memoi-andum  they  are  cou])led  vdih  a  clause  in  the 
memorandum  providing  for  alteration,  such  a  specification  in  the 
memorandum  does  not  take  effect  as  an  unalterable  condition. 
WeUhach,  tie.  Co.,  ^904)  1  Ch.  87. 

More  often,  however,  the  memoranduni  luorely  contains  a  clause 
in  general  terms  to  the  effect  that  "'the  shares  in  the  capital  for  the 
time  being,  whether  original  or  increased,  may  be  divided  into  several 
(.lasses  with  any  preferential,  special,  qualified,  or  deferred  rights, 
privileges,  or  conditions  attached  thereto,"'  and,  in  such  case,  it  is 
clear  that  the  articles  for  the  time  being  may  authorize  the  division 
of  the  shares  into  classes  and  attach  thereto  preferential  and  other 
special  rights. 

In  other  cases,  now  less  common  than  formerly,  the  niemoi-andum  is 
totally  silent  as  to  the  issue  of  special  classes  of  shares;  but  even  in 
such  cases  it  w^as  long  since  held  that  the  articles,  as  originally  framed 
and  registered,  could  effectually  divide,  or  give  power  to  divide,  the 
capital  into  different  classes  of  shares  with  preferential  and  other 
rights  attached.  Harrison  v.  Mexican  Rail.  Co.,  19  Eq.  358;  Ee 
South  Durham  Brewery  Co.,  31  C.  D.  261.  This  conclusion  was  not 
arrived  at  without  difficulty,  for  the  decisions  in  Hutton  v.  Scar- 
borough Cliif,  dc.  Co.  (No.  1)  (1865),  4  De  G.  J.  &  S.  672;  and 
(No.  2)  2  Dr.  &  Sm.  521,  both  appeared  to  point  to  the  conclusion 
that  where  the  memorandum  of  association  was  silent  as  to  classes, 
there  was  an  implied  condition  of  equality,  and,  if  so,  it  was  not  easy 
to  see  how  (looking  to  sect.  12  of  the  Act  of  1862  (now  sect.  41 
of  the  Companies  Act,  1908))  the  articles  of  association  could 
effectually  modify  this  condition.  However,  Jessel,  M.  K.,  in 
Harrison  v.  Mexican  Rail.  Co.,  19  Eq.  358,  held  that  the  articles 
could,  in  effect,  negative  or  qualify  this  implied  condition,  and. 
although  Kay,  J.,  subsequently  decided  the  contrary  in  South 
Durhmn  Brewery  Co.  {supra),  that  decision  was  reversed  on  appeal. 
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It  is,  however,  not  uncommon  to  find  that  neither  tlie  memorandum  Where  memo- 
uor  the  articles,  as  originally  framed,  give  power  to  issue  preference  jj^UcleTa^e 
and  other  special  classes  of  shares,  and,  where  botli  are  silent,  the  both  silent  as 
following-  questions  sometimes  arise: — (1;  Can  the  company  issue  gj^j^^lgg^^^ " 
part  of  the  shares  in  its  original  capital  with  preferential  or  special 
rights  attached?     (2)  Can  the  company  issue  new  shares  created  upon 
an  increase  of  capital  with  preferential  or  special  rights  attached? 

Until  recently,  it  was  generally  considered  that  both  tliese  questions  Views  till 
must  be  answered  in  the  negative.  prevailL" 

As  to  the  first  question,  it  was  decided  l)y  Lord  West  bury,  Jj.  C, 
that  when  both  the  memorandum  and  articles  were  silent  as  to  pre- 
ference shares,  a  company  could  not  issue  shares  in  its  original  capital 
as  preference  shares,  at  any  rate,  without  altering  its  articles;  and 
further,  his  Lordship  expressed  doubt  whether  even  by  altering  its 
articles  the  power  could  be  obtained  (Hutto)i  v.  Scarborough  Cliff, 
dc.  Co.,  4  De  G.  J.  &  S.  G72;;  and  the  decision  of  Ivindei-sley. 
V'.-C,  in  Hutton  v.  Scarborough  Cliff,  dc.  Co.  (No.  2),  2  ]Jr.  & 
Sm.  521,  went  far  to  confirm  this  doubt.  And  as  to  the  eeeond 
(jucstion,  it  was  answered  in  the  negative  by  the  decision  of 
Ivindersley,  V.-C,  in  the  case  last  mentioned. 

But  this  decision  has  now  been  overruled  by  the  Court  of  Appeal  The  law  a.* 
in  Andrews  v.  GV/.s  Meter  Co.,  (1896)  1  Ch.  36 L  In  that  case  there 
was  no  power  in  the  original  memorandum  or  articles  to  issue  pre- 
ference shares,  but  power  was  taken  by  special  resolution  and  acted 
un.  The  Court  of  Appeal  held  that  the  preference  shares  were 
validly  created,  on  the  ground  that,  although  by  sect.  8  of  the  Act  of 
1862  (now  sect.  3  of  the  Act  of  1908)  the  memorandum  of  association 
is  to  state  the  amount  of  the  original  capital,  yet  in  other  respecis  the 
righf.s  of  the  shareholders  in  respect  of  their  shares  and  the  terms  on 
which  any  additional  capital  may  be  raised,  are  matters  to  be  regu- 
lated by  the  articles  of  association  rather  than  by  the  memorandum, 
and  are  therefore  matters  which  ( unle.ss  provided  for  by  the  memo- 
randum, as  in  Ashbury  v.  Watson,  30  C.  D.  376)  may  be  determined 
by  the  company  from  time  to  time  by  special  resolution,  pursuant 
to  sect.  50  of  the  Act  of  1862  (now  sect.  3  of  the  Act  of  1908).  This 
view  clearly  negatives  the  doctrine  that  there  is  a  condition  in  tlie 
memorandum  of  association  that  all  shareholders  are  to  be  on  an 
equality  unless  the  memorandum  itself  shows  the  contrary.  See 
Lindley,  L.  J.  Accordingly,  the  correct  answer  to  the  second  ques- 
tion is:  "Yes,  by  altering  its  articles  so  as  to  take  the  requisite 
power." 

Moreover,  the  grounds  of  this  decision  go  far  to  show  that  the  same 
answer  should  be  given  to  the  first  question;  for  it  is  now  abundantly 
clear  that  a  memorandum  being  silent  as  to  any  distinction  between 
shareholders  does  not  amount  to  an  implied  condition  of  equality 
as  between  the  shares  in  the  capital.  , 

p.  II 
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Adverting  to  this  point,  Cotton,  L.  J.,  in  Guinness  v.  Land  Cor- 
poration of  Ireland,  22  C.  D.  349,  377, 'said:  "In  reality  it  is  not  by 
implication  from  the  construction  of  the  memorandum  that  the 
equality  of  the  shareholders  as  regards  dividend  arises,  but  by  the 
implication  which  the  law  raises  as  between  partners,  unless  their 
contract  has  provided  to  the  contrary."  And  in  a  later  case  (British 
Co.  V.  Couper,  (1894)  A.  C.  399),  Lord  Macnaghten  said:  "I 
agree  that  the  equality  of  shareholders  as  regards  dividend  is  not 
an  implied  condition  of  the  memorandum;  but  I  doubt  whether  it 
is  necessary  to  have  recourse  to  the  doctrine  of  partnership.  It 
seem*  to  me  that  if  the  sum  of  the  interests  of  persons  concerned  in 
a  joint  venture  is  divided  into  shares  of  equal  amount  distinguished 
by  numbers  for  the  purpose  of  identification,  but  wuth  no  other 
distinction  between  them,  expressed  or  implied,  it  follows  as  a  self- 
evident  proposition  that  the  interests  of  the  shareholders  in  respect 
of  these  shares,  as  regards  dividends  and  everything  else,  must  be 
equal." 

There  being,  then,  no  implied  condilion  of  equality,  it  appears  to 
follow  that  silence  in  the  memorandum  does  not  preclude  the  issue  of 
preference  shares,  but  that  the  articles  as  originally  framed  or  as 
altered  by  special  resolution  can  give  the  requisite  power  to  issue 
part  of  the  original  shares  as  preference  shares.  This  conclusion  is 
not  at  variance  with  the  decision  in  Hutton  v.  Scarborough  Cliff 
Co.,  4  De  G.  J.  &  S.  (No.  1),  supra,  for  in  that  case  the  company 
was  seeking  to  issue  preference  shares,  although  neither  its  memo- 
randum nor  articles  gave  power  to  issue  the  same,  and  although  its 
articles  e.xpressly,  in  effect,  provided  that  all  dividends  were  to  be 
paid  pari  pas.9u.  It  is  only  contrary  to  the  doubt  expressed  by 
Lord  Westbury — a  doubt  which  gave  rise  to  a  dictum  merely.  As 
to  altering  the  rights  attached  to  classes  of  shares,  see  infra,  p.  636; 
and  WeJsbach,  dc  Co.,  supra. 

On  referring  to  the  forms  of  memoranda  of  association  given  below 
(pp.  490 — 503),  it  will  be  seen  that  each  of  them  concludes  with  a 
declaration  that  the  subscribers  desire  to  be  formed  into  a  company. 

It  will  also  be  observed  that  sects.  4,  5  of  the  Act  require  that, 
"in  a  company  limited  by  guarantee  or  unlimited,  and  having  a 
capital  divided  into  shares,  each  subscriber  shall  take  one  share  at 
the  least,  and  shall  write  opposite  his  name  in  the  memorandum  of 
association  the  number  of  shares  he  takes."  It  has  been  considered 
that  the  word  "  memorandum "  in  this  paragraph  is  an  error  for 
"articles,"  but  the  practice  of  the  registrar  is  to  require  the  number 
of  shares  taken  to  be  stated  in  the  memorandum.  If  the  shares  are 
of  different  classes  it  should  be  stated  which  class  of  shares  the 
signatories  subscribe  for. 

The  memorandum  may  be  in  writing,  but  where  articles  are  regis- 
tered it  is  usually  printed  with  them.  If  in  writing,  it  is  sometimes 
filled  in  upon  a  skeleton  printed  form.     It  must  be  signed  by  at 
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least  seven  persons  (or  in  the  case  of  a  private  company  two  persons, 

see  p.  911  J,  in  the  presence  of,  and  be  attested  by,  one  witness  at  Witness. 

least.     The  same  witness  usually  attests  the  signatures  of  all  the 

subscribers. 


Certificate  of  Incorporation. 

Sect.  17  of  the  Act  of  1908  (representing  sect.  1  of  the  Companies  Certiiicate 

evidence  that 
Act,  1900)  provides  that:—  requisitions  of 

Act  complied 
"  (1.)  A  certiiicate  of  incorporation  given  by  the  ref^istrar  in  respect  of  any  with, 
association  shall  be  conclusive  evidence  that  all  the  requirements  of  the  Act  in 
respect  of  registration  and  of  matters  precedent  and  incidental  thereto  have  been 
complied  with,  and  that  the  association  is  a  company  authorized  to  be  regis- 
tered and  dul)-  registered  under  this  Act. 

"  (2.)  A  statutory  declaration  by  a  solicitor  of  the  High  Court,  and  in  Scot- 
land by  an  enrolled  law  agent,  engaged  in  the  formation  of  the  company,  or  by 
a  person  named  in  the  articles  as  a  director  or  secretary  of  the  company,  of 
compliance  with  all  or  any  of  the  said  requirements,  shall  be  produced  to  the 
registrar,  and  the  registrar  may  accept  such  a  declaration  as  sufficient  evidence 
of   compliance." 


See  supra,  p.  25,  as  to  the  operation  of  this  provision. 

The  registrar  makes  no  objection  to  registering  a  memorandum 
subscribed  by  a  married  woman.  No  doubt  he  Avould  refus©  if  he 
IvQew  that  one  of  the  subscribers  was  an  infant,  but  if  the  memoran- 
dum so  subscribed  is  registered,  it  is  conceived  that  the  infant  was 
bound  even  before  the  Act  of  1900.  See  Nassau  Phosphate  Co.,  2 
Ch.  D.  610;  Laccon  d  Co.  (2),  (1892)  3  Ch.  555.  Sect.  1  of  that 
Act  (now  sect.  17  of  the  Act  of  1908)  dispels  any  doubt  as  to 
the  future. 

As  to  the  effect  of  subscribing  the  memorandum  of  association:  By  Effect  of 
sect.  24  of  the  Act  (sect.  23  of  the  Companies  Act,  18G2)  it  is  provided  ^g^'j^o^aidSm. 
that:  — 

"  (1.)  The  subscribers  of  the  memorandum  of  a  company  shall  be  deemed  to 
have  agreed  to  become  members  of  the  company,  and  on  its  registration  shall 
bo  entered  as  members  in  its  register  of  members;  (2.)  Every  other  person 
who  agrees  to  become  a  member  of  a  company,  and  whose  name  is  entered  in  its 
register  of  members,  shall  be  a  member  of  the  company." 

Hence  a  subscriber  to  the  memorandum  is  indisputably  a  member 
of  the  company,  and  cannot  repudiate  the  shares  he  has  subscribed 
for,  even  though  he  has  been  induced  to  take  them  by  misrepresenta- 
tion. Lord  Lurgari's  case,  (1902)  1  Ch.  707;  and  see  Lever's  case, 
W.  N.  (1878)  205. 

In  a  company  limited  by  shares,  "  no  subscriber  of  the  memoran-  ^"^''^"Pg.^" 
dum  may  take  less  than  one  share,"  and  each  subscriber  "must  write  ment  to  take 
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and  pay  for 
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"When  shares 
subscribed  in 
memorandum 
must  be  paid 
for  in  cash. 


opposite  to  his  name  the  number  of  shares  he  takes-."  Sect.  3  of  the 
Act  of  1908  (sect.  8  of  the  Act  of  1862).  It  is  conceived  that 
where  a  subscriber,  in  the  case  of  a  company  limited  by  Shanes', 
does  not  set  any  number  of  shares  opposite  his  signature,  he 
impliedly  agrees  to  take  and  is  liable  for  at  least  one.  See  Portal 
V.  E7nmens,  1  C.  P.  D.  201  and  664. 

Where  a  company  limited  by  shares,  registered  on  or  after  Jan.  1, 
1901,  invites  the  public  to  subscribe  for  its  shares  witliin  a  year  after 
the  date  at  which  it  is  entitled  to  commence  business,  a  director  may 
have  to  sign  the  memorandum  of  association  "'  for  a  number  of  shares 
not  less  than  his  qualification  (if  any)."  See  Companies  Act,  1908, 
s.  72  (Companies  Act,  1900,  s.  2).  The  memorandum  may,  as  the 
section  points  out,  be  signed  either  by  the  director  'or  by  his  agent 
authorized  in  writing." 

rndo])cndcntly  of  the  power  given  by  sect.  72  of  the  Act  of  1908,  a 
subscrih(>r  may  sign  the  memorandum  by  an  agent.  WhUley 
Partners,  32  C.  Div.  337.  In  that  case  the  agent  had  signed  in  the 
name  of  the  principal,  and  the  principal  was  held  bound.  Probably, 
even  before  the  Act  of  1900,  the  Kegistrar  of  Joint  Stock  Companies 
could  have  required  evidence  of  the  agency  if  a  signature  jnirported 
to  be  that  of  an  agent.  But  in  practice  ho  never  required  such 
evidence  where  there  were  seven  pei'sons  who  subscribed  personally. 
But  see  as  to  an  application  for  registration,  sect.  17  of  the  Com- 
panies Act,  1908,  supra,  and  the  statutory  declaration  Jiow  required. 
Tlio  subscriber  of  the  memorandum  agTees  to  take  tlie  shares  set 
opposite  to  his  name  from  the  company,  and  to  pay  for  them. 
Migottis  case,  4  Eq.  258;  FothergilVs  case,  8  Ch.  279;  NicoVs  case, 
29  C.  Div.  421;  LordLurgan's  case,  (1902)  1  Ch.  707.  The  fact  that 
no  shares  have  ever  in  fact  been  allotted  to  him  (unless  all  the  shares 
have  been  allotted  to  other  persons  (Mackley's  case,  1  C.  Div.  247)), 
or  that  his  name  has  never  been  put  on  the  register,  will  not  relieve 
him  (Evans'  case,  2  Ch.  427;  Argyle  Co.,  54  L.  T.  233),  for  he  has 
by  subscribing,  notwithstanding  he  is  not  entered  on  the  register, 
acquired  the  full  status  of  membership.  Tuffnell  d  Ponsonby's  case, 
29  Ch.  D.  444. 

A  clause  in  the  articles  that  shares  subscribed  for  in  the  memoran- 
dum shall  be  deemed  to  be  fully  paid  u^p  is  ineffectual.    Dent's  case, 
8  Ch.  768;  Crickmer's  case,  10  Ch.  614;  Firm  stogie's  case,  20  £q.  524. 
As  to  what  was  payment  in  cash  under  sect.  25  of  the  Act  of  1867 
(now  repealed),  see  supra,  p.  68. 

Sect.  25  of  the  Act  of  1867  having  been  repealed,  shares,  whether 
subscribed  for  in  the  memorandum  or  otlierwise  taken  up,  have  to  be 
paid  up  in  full,  but  they  may  be  paid  for  in  cash  or  otherwise.  'If 
a  man  contracts  to  take  shares  he  must  pay  either  in  money  or 
money's  worth,  and  payment  in  either  will  be  a  satisfaction."  Per 
Giffard,  L.  J.,  in  Baglan  Kail  Colliery  Co.,  5  Ch.  346,  355.  And  in 
the  same  case  he  says  (p.  59,  supra)  that  he  does  not  see  that  "  payment 
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in  kind  according  to  a  subsequent  contract  with  the  company  is  incon- 
sistent with  such  a  memorandum.  If  there  be  a  contract  of  such  a 
nature  that  on  a  bill  filed  by  the  company  it  could  not  be  set  aside,  a 
payment  for  shares  in  kind  according-  to  that  contract  is  legal,"  and 
see  Pell's  case,  L.  R.  5  Ch.  11;  and  B.e  Wragg,  Ltd.,  (1897)  1  Ch.  79G. 

Hence,  if  shares  (after  1st  January,  1901,  the  date  of  the  repeal 
of  the  cash  payment  section)  are  issued  to  A.  on  a  cash  basis  there 
is  nothing  to  prevent  a  subsequent  contract  under  sect.  88  of  the 
Companies  Act,  1908  (Companies  Act,  1900,  s.  7),  that  the  amount 
or  part  thereof  shall  be  satisfied  by  making  over  to  the  company 
property  or  rendering  it  services  which  the  company  is  willing  to 
accept  in  satisfaction. 

Moreover,  the  section  in  no  way  interferes  with  Spargo's  case, 
8  Ch.  407  (approved  Larocque  v.  Bcauchemln,  (1897)  A.  C.  358), 
and  accordingly  any  bond  fide  transaction  between  a  company  and 
a  shareholder  which  in  an  action  for  calls  would  support  a  pica  of 
payment  is,  a  fortiori,  suflScient.     See  further,  supra,  p.  ()9. 

The  memorandum  irrevocably  binds  a  subscriber  thereof,  as  above 
mentioned,  to  take  the  number  of  shares  set  opposite  his  name  from 
the  company;  but  if  he  subscribes  for  preference  shares,  he  may 
subsequently  agree  A^-ith  the  company  to  take  ordinary  shares  in>;tead; 
for  as  regards  matters  not  required  by  the  Act  to  be  stated  in  the 
memorandum,  the  contract  contained  in  it  is  revocable  (Dukes  case, 
1  C.  D.  623),  and  this  is  one.  Where  a  person  subscribes  the  memo- 
randum for  shares,  no  allotment  being  required  to  render  him  liable 
(Londo)i  and  Provincial,  dtc.  Co.,  o  C.  D.  o2.)),  he  should  not  sign 
any  further  application  for  such  shares,  though  if  he  do  sign  sucli 
application,  merely  intending  to  apply  for  the  shares  he  has  already 
subscribed  for,  he  will  not  incur  any  further  liability.  Gilman's  case, 
31  C.  D.  420;  Dunstefs  case,  C.  A.,  (1894)  3  Ch.  734.  By  A-irtue 
of  the  subscription  he  is  entitled  to  the  shares,  but  he  takes  them 
upon  the  ordinary  conditions,  and  one  is  that  he  is  not  bound  to  pay 
up  the  amount  of  the  shares  except  in  answer  to  calls  duly  made 
upon  him  in  accordance  with  the  articles  before  the  company  is 
wound  up  {Alexander  v.  Automatic  Co.,  (1900)  2  Ch.  56),  or  in  a 
winding-up. 

As  to  stamping  the  memorandum  of  association: 

By  sect.  6  of  the  Act  of  1908  the  memorandum  is  required  to  bear  stamps  and 
the  same  stamp  as  if  it  were  a  deed,  i.e.,  a  lOs.  stamp.  ^^^s- 

In  addition  to  this,  it  must  before  registration  be  stamped  with 
companies'  fee  stamps  in  respect  of  the  fees  payable  under  sect.  244 
of  the  Act. 
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The  tables  of  fees  .referred  to  in  sect.  244  are  as  follows:  — 

TABLE  B. 

Tablk  of  Fees  to  hi:  I'.viu  to  the  Reuistkar  of  Companies. 

I.  By  a  Company  haviii;;  a  Sliarc  Capital. 

£    s.   d. 
For  registration  of  a  company  whose  nominal  capital  does  not  exceed 

2,000/.  a  fee  of 2     0     0 

For  registration  of  a  company  whose  nominal  capital  exceeds  2,000/., 
the  above  fee  of  11.,  with  the  following  additional  fees,  regulated 
according  to  the  amount  of  nominal  capital  (that  is  to  say):  — 
For   every   1,000/.   of   nominal   capital,   or   part   of     £     v.  d. 
1,000/.,  after  the  fir.st  2,000/.,  up  to  5,000/.    ..100 
For   every   1,000/.   of   nominal    capital,   or  part   of 

1,000/.,  after  tiie  fir.st  5,000/.,  up  to  100,000/.         .     0     5     0 
For  every    1,000/.   of   nominal   capital,   or   part   of 

1,000/.,  after  the  first   100,000/.  .         .         .010 

For  registration  of  any  increase  of  capital  made  after  the  first  regis- 
tration of  the  company,  the  same  fees  per  1,000/.  or  part  of  1,000/., 
as  would  have  been  payable  if  such  increased  capital  had  formed 
part  of  the  original  capital  at  the  time  of  registration. 

Provided  that  no  company  shall  be  liable  to  pay  in  respect  of  nominal 
capital  on  registration,  or  afterwards,  any  greater  amount  of  fees 
than  50/.,  taking  into  account  in  the  case  of  fees  payable  on  an 
increase  of  capital  after  registration  the  fees  paid  on  registration. 

For  registration  of  any  existing  company,  except  such  companies  as 
are  by  this  Act  exempted  from  payment  of  fees  in  respect  of  re- 
gistration under  this  Act,  the  same  fee  as  is  charged  for  registering 
a  new  company. 

For  registering  any  document  hereby  required  or  authorized  to  be  re- 
gistered, other  than  the  memorandum  of  association         .         .         .050 

For  making  a  record  of  any  fact  hereby  authorized  or  required  to  be 

recorded  by  the  Registrar  of  Companies,  a  fee  of  .         .         .050 

[I.  By  a  Company  not  having  a  Share  Capital. 

For  registration  of  a  company  whose  number  of  members,  as  stated  in 

the  articles  of  association,  does  not  exceed  20        .         .         .         .200 

For  registration  of  a  company  whose  number  of  members,  as  stated  in 

the  articles  of  association,  exceeds  20,  but  does  not  exceed  100     .     5     0     0 

For  registration  of  a  company  whose  number  of  members,  as  stated  in 
the  articles  of  association,  exceeds  100,  but  is  not  stated  to  be  un- 
limited, the  above  fee  of  5/.,  with  an  additional  fee  of  5s.  for  every 
50  members  or  less  number  than  50  members  after  the  first  100. 

For  registration  of  a  company  in  which  the  number  of  members  is 

stated  in  the  articles  of  association  to  be  unlimited,  a  fee  of        .  20     0     0 

For  registration  of  any  increase  on  the  number  of  members  made  after 
the  registration  of  the  company  in  respect  of  every  50  members,  or 
less  than  50  members,  of  such  increase  .  .  .  .  .050 

Provided  that  no  one  company  shall  be  liable  to  pay  on  the  whole  a 
greater  fee  than  20/.  in  respect  of  its  number  of  members,  taking 
into  account  the  fee  paid  on  the  first  registration  of  tht^  company. 


INTRODUCTORY  NOTES. 


487 


£    s.  d. 


For  registration  of  any  existing  company,  except  such  companies  as 
are  by  this  Act  exempted  from  payment  of  fees  in  respect  of  regis- 
tration under  this  Act,  the  same  fee  as  is  charged  for  registering 
a  new  company. 

For  registering-  any  document  hereby  required  or  authorized  to  be  re- 
gistered, other  than  the  memorandum  of  association 

For  making  a  record  of  anj'  fact  hereby  authorized  or  retiuircd  to  l»e 
recorded  l)y  the  Registrar  of  Companies,  a  fee  of  ... 


0     5     0 


By  sect.  112  of  the  Stamp  Act,  1891  (.34  &  55  Vict.  c.  39),  addi- 
tional duty  is  imposed  thus:  — 

"  A  statement  of  the  amount  which  is  to  form  the  nominal  share  capital  of 
any  company  to  be  registered  with  limited  liability  shall  be  delivered  to  the 
Registrar  of  Joint  Stock  Companies  in  England,  Scotland,  or  Ireland,  and  a 
statement  of  the  amount  of  any  increase  of  registered  capital  of  any  company 
now  registered  or  to  be  registered  with  limited  liability  shall  be  delivered  to 
the  said  registrar,  and  every  such  statement  shall  be  charged  with  an  ad 
valon^m  stump  duty  of  2'*.  for  every  100/.,  and  any  fraction  of  100/.  over  any 
multiple  of  100/.  of  the  amount  of  auch  capital,  or  increase  of  capital,  as  the 
case  may  be." 

It  is  apprehended  that  duty  must  bo  paid  on  an  increase  notwith- 
standing- that  tlio  new  shares  are  created  in  substitution  for  other 
shares.  Midknid  nail.  Co.  v.  Aft. -Gen.,  (1902)  A.  C.  171;  Att.- 
Gen.  V.  Gas  Light  and  Coke  Co.,  18  T.  L.  R.  517;  Att.-Geti.  v. 
Fegetifs  Canal  and  Doclx  Co.,  (1904)  1  K.  P..  2G.3. 

Bv  sect.  7  of  the  Finance  Act.  1899  ( 62  &  03  Vict.  c.  9  )— 


"  Five  shillings  shall  be  substituted  for  two  shillings  as  the  ad  valorem  duty 
imposed  by  sects.  112  and  113  of  the  Stamp  Act,  1891,  as  extended  by  sect.  12  of 
the  Finance  Act,  189G,  on  the  statements  with  regard  to  the  capital  of  companies 
referred  to  in  those  sections." 

Sect.  12  of  tlie  Act  of  189(J  does  not  i-elate  to  companies  under  the 
Act  of  1908. 

By  the  joint  operation  therefore  of  sect.  112  of  the  Stamp  Act, 
1891,  and  sect.  7  of  the  Finance  Act,  1899,  a  statement  of  the  amount 
wliich  is  to  form  the  nominal  share  capital  of  any  company  to  be 
registered  with  limited  liability  is  to  be  delivered  to  the  Registrar 
of  Joint  Stock  Companies  in  England,  Scotland,  or  Ireland,  and  a 
statement  of  any  amount  of  increase  of  capital  of  any  company,  now 
registered  or  to  be  registered  with  limited  liability,  shall  be  delivered 
to  the  said  registrar,  and  every  such  statement  shall  be  charged  with 
an  ad  valorem  duty  of  os.  for  every  1001.  and  any  fraction  of  1001. 
over  any  multiple  of  1001.  of  the  amount  of  such  capital,  or  increase 
of  capital,  as  the  case  may  be. 
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By  sect,  o  of  the  Revenue  Act,  1903  ( .'{  Ed-\v.  7,  c.  46) — 

"  Tlio  statement  of  the  amount  of  any  increase  of  registered  capital  of  any 
company  registered  under  tlio  Companies  Acts,  1862  to  1900,  which  is  required 
by  sect.  112  of  the  Stamp  Act,  1891,  to  be  delivered  to  the  Registrar  of  Joint 
Stock  Companies,  shall  be  delivered  duly  stamped,  with  the  duty  charged 
thereon,  within  fifteen  days  after  the  passing  of  the  resolution  by  which  the 
registered  capital  is  increased ;  and,  in  default  of  that  delivery,  the  duty,  with 
interest  thereon  at  the  rate  of  5  per  cent,  per  annum  from  the  passing  of  the 
resolution,  shall  be  a  debt  to  His  Majesty  recoverable  from  the  company.'' 

Ill  Att.-Gen.  v.  Anglo- Argentine  Tratnioays  Co.,  Ltd.,  (1909) 
1  K.  B.  677,  the  company  had  passed  a  special  resolution  autho- 
rizing the  directors  to  increase  the  capital  by  a  sum  not  e.vceeding 
5,000,000/.  by  the  creation  and  i.ssue  from  time  to  time  of  new 
shares  of  bl.  each,  and  it  was  held  that  the  whole  of  such  5,000,000Z. 
was  chargeable  at  once  with  ad  valorem  duty  as  an  increase  of 
registered  capital,  though  in  fact  the  directors  had,  pursuant  to 
the  resolution,  only  created  capital  to  the  extent  of  2,000,000Z.  The 
grounds  on  which  the  learned  judge  (Channell,  J.)  arrived  at  this 
remarkable  conclusion,  appear  to  be  bused  on  a  complete  misappre- 
hension of  the  scheme  of  operation  of  the  Companies  Act,  1862, 
and  of  the  Companies  (Consolidation)  Act,  1908,  in  regard  to  a 
company's  capital.  The  learned  judge  seems  to  have  thought  that 
the  capital  of  a  company  was  not  a  mass  of  shares  created  and 
existing,  but  merely  a  figure  denoting  the  maximum  beyond  which 
the  company  might  not  go.  It  is  submitted  that  this  is  not  the 
correct  view,  and  that  a  company's  capital  for  the  time  being  consists 
of  existing  shares,  and  is  not  increased  until  the  new  shares  con- 
stituting such  increase  are  brought  into  actual  existence,  and  that 
a  mere  authority  to  the  directors  to  increase  does  not  increase  the 
capital  (or  the  registered  capital)  unless  and  until  tlie  authority  is 
exercised . 

Following  are  a  lew  examples  of  the  amount  payable  on  the  regis- 
tration of  the  memorandum  and  articles  of  association  of  a  company 
limited  by  shares:  — 

Nominal   Capital.  Amount   Payable. 

£  e       X.  d. 

1,000  .5  15  0 

.5,000  18  15  0 

10,000  32  10  0 

20,000  60     0  0 

30,000  87  10  0 

50,000  142  10  0 

80,000  225     0  0 

100,000  280     0  0 

200,000  5.35     0  0 

500,000  1,300     0  0 

1,000,000  2.551     5  0 
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As  to  the  procedure  to  be  adopted  on  reg-istration  of  a  compauy, 
see  supra,  p.  3. 

By  sect.  18  (1)  of  the  Companies  Act,  1908,  every  company  shall  Member 
send  to  every  member  at  his  request  and  on  payment  of  one  shilling,  ^.Q^   qj 
or  such  less  sum  as  the   company  may  prescribe,  a   copy   of  the  memorandum 
memorandum  and  the  articles,  if  any;  (2)  if  a  company  makes  de- 
fault in  complying  with  the  requirements  of  this  section  it  shall 
be  liable  for  each  offence  to  a  fine  not  exceeding  one  pound. 
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PRECEDENTS. 


Form  79.  The  Companies  (Consolidation;  Act,  1908. 

Memorandum 

of  a  company  Coy  Limtd  by  Shares. 

limited  by 

!*hare8. 

Memdm  of  Asson  of  the Coy,  Limtd. 

1.  The  name  of  the  coy  is  the  " Coy,  Limtd." 

See  supra,  p.  449.  Scrutton,  J.,  has  recently  decided  that  the  abbreviation 
of  "  Limited  "  to  "  Ltd."'  is  a  sufficient  compliance  with  the  requirements  of  the 
Act,  supra,  p.  454. 

2.  The  registered  office  of  the  coy  will  be  situate  in  England  [or 
Scotland,  or  Ireland,  as  the  case  may  be]. 

See  supra,  p.   454. 

3.  The  objects  for  which  the  coy  is  established  are:  — 
See   supra,   p.    455. 

(1.)  To  acquire,  &c.,  e.g.,  Form  85. 

(2.)  To  carry  on,  &c.,  e.g.,  Form  130  et  seq. 

(3.)  Add  general  clauses  from  Form  97  et  seq. 

4.  The  liability  of  the  members  is  limtd. 
See  supra,  pp.  475,  476. 

5.  The  capital  of  the  coy  is  £' ,  divided  into shares  of  £ 

each,  with  power  to  divide  the  shares  in  the  capital  for  the  time 
being  into  several  classes,  and  to  attach  thto  resply  any  preferential, 
deferred,  qualified,  or  special  rights,  privileges,  or  conditions  [but 
so  that  where  shares  are  issued  with  any  preferential  or  special  rights 
attached  thto,  such  rights  shall  not  (except  where  the  terms  of  issue 
otherwise  provide)  be  alterable  otherwise  than  pursuant  to  the  pro- 
visions contained  in  clauses  50  or  153  of  the  accompanying  arts  of 
asson]. 

As  to  the  capital,  see  supra,  p.  476  et  seq. 

As  to  reserve  capital,  which  is  only  to  be  called  for  in  a  winding-up,  see 
Form   225,    infra. 

As  to  taking  express  power  in  the  memorandum  to  issue  preference  shares,  see 
supra,  p.  479. 

As  to  defining  in  the  memorandum  the  rights  of  the  several  classes  of  shares, 
see  infra,  p.  475  et  seq. 

As  to  reserving  power  in  the  memorandum  to  modify  the  rights  there  defined 
by  resolutions  under  clauses  in  the  articles,  see  supra,  p.  476. 
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We,  the  several  persons  whose  iiame«  and  addresses  are  subscribed,      Form  79. 
are  desirous  of  being  formed  into  a  coy,  in  pursuance  of  this  memdm 
of  asson,  and  we  resply  agree  to  take  the  number  of  shares  in  the 
capital  of  the  coy  set  opposite  our  respive  names. 


Names,  Addresses,  and  Descriptions  of  Subscribers. 

Number  of  Shares  taken 
by  each  Subscriber. 

1.  JoHK  Jones,  of,  &c.,  Merchant  

2.  John-  Smith,  of,  &c.,  Landed  Proprietor  

3.  Thomas   Green,   of,   &c.,   Grocer    

One 
One 
One 

4.  Hexry  Tno.MPSON,  of,  &c.,  Commission  Apent... 
6    Ch\rles  Evws    of,  &c.,  no  occu})ation  

One 
One 

6.  WiMJAM   Day,  of,  kc,  Surgeon   

7.  Alfred  Jones,  of,  kc.  Wine  Merchant  

Total  Shares  taken 

One 
One 

Seven 

Dated  the day  of 19—. 

Particular  care  should  be  taken  to  give  the  names,  addresses  and  descriptions 
of  the  subscribers  fully  and  correctly  and  clearly;  otherwise  delay  is  almost 
certain   to   occur. 

Witness  to  the  above  signatures, 

Samuel  Wellek, 

10,  North  Street, 

Westminster, 

Or, 

Witness  to  the  above  signatures  of  John  Jones,  John  Smith,  William  Day, 
and  Alfred  Jones,  Samuel  Wkller,  &c. 

Witness  to  the  above  signatures  of  Thomas  Green,  Henry  Thompson,  and 
Charles  Evans,  Martin  Clarke,  &;c. 

Or, 

Witness  to  the  above  signatures  other  than  that  of  Thomas  Green, 

Samuel  Weller,  &c. 

Witness  to  the  above  signature  of  Thomas  Green, 

Martin  Clarke,  &c. 

Where  an  agent  signs,  the  proper  course  is  to  sign  thus: — '"A.  B.,  of  , 

his  duly  authorized  agent."  And,  to  satisfy  sect.  72  (I)  of  the  Act,  it  should 
be  stated  that  the  agent  is  "authorized  in  writing/.'"  That  the  signature  may 
be  by  an  agent,  see  Whitley  Partners,  32  C.  D.  337. 

In  subscribing  the  memorandum,  particular  care  should  be  taken  that  the 
signatures  are  legible.  Not  uncommonly  one  or  more  signatures  are  quite 
undecipherable.  Where  there  can  be  any  doubt,  it  is  desirable  to  bring  with 
the  memorandum  a  clearly  written  list  showing  the  names,  addresses  and 
descriptions  of  the  subscribers.     As  to  descriptions,  care  should  be  taken  to 
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Form  79.  make  these  also  clear,  especially  where  a  subscriber  has  no  profession.  If  needs 
be,  insert  the  words  "  no  occupation."  In  the  case  of  a  clerk,  state  what  sort  of 
a  position  he  holds,  as,  for  instance,  clerk  to  a  merchant,  or  secretary  to  a 
public  company. 

There  must  be  at  least  seven  subscribers  (or  two  in  the  ease  of  a  "  private 
company,"  see  p.  911),  but  there  may  be  as  many  more  as  the  promoters  choose. 
Each  subscriber  must  take  at  least  one  share,  and  must  write  opposite  to  hU 
name  the  number  of  shares  he  takes.  Where  the  shares  are  of  different  classes, 
the  class  of  shares  should  be  stated,  thus,  e.g.,  "one  preference,"  or  "one 
ordinary.'' 

Minimum  Subscription. 

Sett.  85  of  the  Companies  Act,  1908,  allows  the  specification  of  the  minimum 
subscription  in  the  memorandum  ur  articles  of  association.  But  it  is  rarely 
expedient  to  specify  it  in  the  memorandum  unless  it  is  very  small,  for  if  there 
specified  it  can  in  no  circumstances  be  altered,  and  this  difficulty  may  wreck  the 
company  if  the  minimum  is  not  obtained. 


Form  80. 

Memorandum 
of  a  company 
limited  by 
jniarantee. 


The  Comp.\nies  (  Con.soliuatio.nj  Act,  1908. 

Coj  Limtd  bv  Guarantee. 

Meniduni  of  Affson  of  the ^'o//.  Linifd. 

1.  The  name  of  the  coy  is  the    " Coy,  Limtd." 

See  siiprn,  p.  449. 


2.  The  registered  office  of  the  coy  will  1)0  situate  iu  England  [or 
Scotland,  or  Ireland]. 

See  supra,  p.  454. 

3.  The  objects  for  which  the  coy  is  established  are:  — 

(1.)  To,  &c.;   see  Forms  200  to  204,  infra. 

4.  The  liability  of  the  members  is  limtd. 

This  clause,  though  in  the  new  Act,  was  not  in  the  Act  of  1862. 


o.  Every  member  of  the  coy  undertakes  to  contribute  to  the  assets 
of  the  coy  in  the  event  of  the  same  being  wound  up  during  the  time 
that  he  is  a  member,  or  within  one  year  afterwards,  for  payment  of 
the  debts  and  liabilities  of  the  coy  contracted  before  the  time  at 
which  he  ceases  to  be  a  member,  and  the  costs,  charges,  and  expenses 
of  winding  up  the  same,  and  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves,  such  amount  as  may  be  required, 
not  exceeding  lOZ.     [See  supra,  p.  448.] 

The  amount  of  the  guarantee  varies  according  to  the  circumstances  of  the 
company.     Sometimes  it  is  fixed  at  100^.,  but  more  often  it  is  fixed  at  10/., 
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or  5^.,  or  11.,  and  occasionally  at  5s.     The  guarantee  is  usually  of  the  same      Form  80. 

amount  for  each  member,  but  occasionally  the  amount  is  made  to  vary  with  the   - 

extent  of  a  member's  interest,  as  in  the  case  of  The  Shipping  Federation,  Ltd. 

(1890),   where   the  amount  was  "  not  exceeding   3s.   per  gross   registered  ton 

in  respect  of  steam  tonnage,  or  is.  per  gross  registered  ton  in  respect  of  sailing 

tonnage,  respectively  entered  by  such  member  with  the  company  at  the  date  of 

the  o^der  or  resolution  to  wind  up  tho  company,  or  at  the  date  of  his  ceasing 

to  be  a  member,  whichever  date  shall  be  the  earlier.'' 

[Where  there  is  to  he  a  capital  divided  into  shares,  add : 

G.   Tho  rd\n\-A\  of  the  coy  is  £ divided  into shares  of  £ 

each.] 

\\'e.  the  several  persons  wlioso  names  and  addresses  are  -subscribed, 
are  desirous  of  being  formed  into  a  coy,  in  pursuance  of  this  momdm 
of  asson. 

See  supra,  p.  491. 

Names,  addresses,  and  descriptions  of  subscribers. 

Ut  supra,  p.  491.  And  if  there  is  a  share  capital,  state  tiic  iuiml)cr  of  shares 
taken  by  each  subscriber.     See  as  to  this,  supra,  p.  491. 

Dated  tlie  (hiy  of ,  19  —  . 

Witness,  &c.:  see  mpra. 

Sect.  4,  sub-sect.  2,  of  the  Companies  Act,  1908  (sect.  27  of  the  Companies 
Act,  1900),  contains  the  following  provision  as  to  companies  limited  by 
guarantci':  — 

"  (2)  If  the  company  has  a  share  capital  — 

(i)  The  memorandum  must  also  state  the  amount  of  share  capital 
with  which  the  company  proposes  to  be  registered  and  the  division 
thereof  into  shares  of  a  fixed  amount." 

Under  sect.  9  of  the  Companies  Act,  1862,  it  was  )inf  necessary,  in  the  case 
of  a  company  limited  by  guarantee,  to  specify  the  capital  in  the  memorandum 
of  association;  it  wa-s  sufficient,  as  appears  by  sect.  14  of  the  Act  and  Form  C 
in  the  second  schedule,  to  specify  the  capital  in  the  articles  of  association,  and 
that  capital  (being  a  regulation,  not  a  condition)  could  be  altered  from  time  to 
time  by  special  resolution.  Hence  the  power  to  increase  and  reduce  capital, 
conferred  by  sect.  12  of  the  Act  of  1862  and  sect.  9  of  the  Act  of  1867, 
and  by  tho  Act  of  1877,  was  only  given  to  a  "  company  limited  by  shares,"  and 
not  to  a  company  limited  by  guarantee  with  a  capital  divided  into  shares.  The 
above  sub-section  renders  it  necessary  henceforth  to  specify  the  capital  in  the 
memorandum.  In  the  result,  the  capital  becomes  a  "  condition  "  of  the  memo- 
randum, which  can  only  be  altered  (see  sect.  41  of  the  Act  of  1908)  in  the 
manner  permitted  by  the  Act.  None  of  the  other  powers  by  the  Act  expressed 
to  be  given  exclusively  to  companies  limited  by  shares  are,  by  this  section, 
made  applicable  to  companies  limited  by  guarantee,  e.g.,  power  to  consolidate 
shares,  and  to  convert  shares  into  stock,  sect.  41  of  the  Act  of  1908;  power  to 
sub-divide  shares,  ibid. ;  power  to  issue  share  warrants,  sect.  37  of  the  Act  of 
1908. 
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Form  80.  '^''^  special  feature  of  companies  limited  by  guarantee,  with  a  share  capital, 

was  that  the  hard  and  fast  rules  as  to  capital  applicable  in  the  case  of  a  company 
limited  by  shares  were  relaxed,  and  the  shareholders  could,  by  special  resolu- 
tion, deal  with  the  capital  as  they  chose.  The  destruction  of  this  feature  of 
flexibility  takes  away  the  principal  inducement  to  register  this  form  of  com- 
pany instead  of  a  company  limited  by  shares.  Nevertheless,  it  may  still  be 
desirable,  in  some  cases,  to  form  companies  limited  by  guarantee  with  a  nominal 
capital  divided  into  shares,  for  it  will  be  possible  in  such  a  company  to  have  two 
classes  of  members — namely,  those  who  hold  shares  and  those  who  are  members 
without  holding  shares,  e.g.,  a  class  of  persons  who  may  be  called  the  founders, 
and  to  whom  a  share  of  the  profits  may  be  given.  This  would  not  be  in  contra- 
vention of  sub-sect.  (1)  of  sect.  21  of  the  Companies  Act,  1908,  infra.  More- 
over, companies  of  this  kind  are  exempt  from  sects.  88  and  65  of  the  Act  of  1908 
as  to  returns  of  allotments  and  the  statutory  meeting. 

Participation  in  Divisible  Profits. 

Sect.  21  of  the  Act  provides  as  follows:  — 

21. — (1)  In  the  case  of  a  company  limited  by  guarantee  and  not  having  a 
share  capital,  and  registered  on  or  after  the  first  day  of  January,  nineteen  hun- 
dred and  one,  every  provision  in  the  memorandum  or  articles  or  in  any  resolu- 
tion of  the  company  purporting  to  give  any  person  a  right  to  participate  in 
the  divisible  profits  of  the  company  otherwise  than  as  a  member  shall  be  void. 

(2)  For  the  purpose  of  the  provisions  of  this  Act  relating  to  the  memorandum 
of  a  company  limited  by  guarantee  and  of  this  section,  every  provision  in  the 
memorandum  or  articles,  or  in  any  resolution,  of  any  company  limited  by 
guarantee  and  registered  on  or  after  the  first  day  of  January,  nineteen  hundred 
and  one,  purporting  to  divide  the  undertaking  of  the  company  into  shares  or 
interests  shall  be  treated  as  a  provision  for  a  share  capital,  notwithstanding  that 
the  nominal  amount  or  number  of  the  shares  or  interests  is  not  specified  thereby. 

This  sub-sect.  (2)  is  curiously  expressed.  It  does  not  apparently  make  void 
any  such  provision,  for  the  language  is  very  different  to  that  used  in  sub- 
sect.  (1).  It  appears  to  recognize  that  a  memorandum  may  contain  a  provision 
dividing  the  undertaking  into  shares  and  yet  not  specifying  the  nominal  amount 
or  number  of  the  shares,  and  it  declares  that  such  a  provision  shall,  for  the 
purposes  of  this  section,  be  treated  as  a  provision  for  a  capital  divided  into 
shares.  Perhaps  the  true  construction  is  that  the  Legislature  is  here  dealing, 
not  with  registered  documents,  but  with  documents  proposed  to  be  registered ; 
so  that  if  a  memorandum  proposed  to  be  registered  states  that  the  undertaking 
is  divided  into  (say)  10,000  shares,  it  cannot,  looking  to  sub-sect.  (2)  of  sect.  27 
{supra),  be  registered  unless  it  goes  on  to  state  the  amount  and  number  of  the 
shares.  This  sect.  21  goes  far  to  abolish  a  very  convenient  mode  of  constitution 
which  has  been  occasionally  adopted,  e.g.,  in  the  case  of  the  Beira  Railway 
Comjiany,  Limited.  According  to  that  mode  of  constitution  the  company  was 
registered  as  a  company  limited  by  guarantee,  and  the  articles  stated  that  the 
undertaking  was  to  be  deemed  to  be  divided  into  so  many  (say  100,000)  shares 
[of  no  nominal  value  or  amount],  and  the  members  became  holders  of  those 
shares.  There  was  no  liability  beyond  the  guarantee  in  respect  of  the  shares 
unless  the  regulations  imposed  a  liability,  but  of  course  every  member  in  the 
winding-up  was  liable  for  the  amount  guaranteed,  saj'  10/.  per  member. 
Thus  it  was  rendered  possible  to  avoid  the  grave  difiiculty  that  sometimes  arises 
in  fixing  the  capital  value  of  a  speculative  undertaking,  and  there  were  various 
other  advantages  incident  to  the  mode  of  incorporation — a  mode  which  borrowed 
its  special  features  from  the  cost-book  mining  company  for  centuries  prevalent 
in  Cornwall  and  Devon.     Unfortunately,  however,  this  mode  incidentally  en- 


FORMS. 


41)5 


abled  the  parties  to  escape  from  the  capital  duty  payable  on  a  nominal  capital, 
and  obstacles  were  placed  in  the  way  of  those  who  desired  to  register  companies 
in  accordance  with  this  mode.  Subsequently  it  was  held  by  the  Pligh  Court 
{Mnlleson  v.  General  Mitieml  Patent  Syndicate,  Limited,  (1894)  3  Ch.  538) 
that  a  company  limited  by  guarantee  could,  by  special  resolution,  adopt  regula- 
tions dividing  its  undertaking  into  a  number  of  shares  as  above;  and  this  of 
course  made  it  clear  that  these  obstacles  were  unjustifiable,  for  it  is  well  settled 
that  a  company  cannot  legally  adopt  by  special  resolution  regulations  which 
could  not  legally  have  been  embodied  in  its  original  articles  of  association. 
Hence  this  sub-section. 

There  is,  however,  nothing  in  the  section  to  prevent  the  adoption  of  the 
common  expedient  of  vesting  shares  in  trustees  and  declaring  that  the  beneficial 
interest  in  such  shares  shall  be  regarded  as  a  joint  stock,  and  be  deemed  to  be 
divided  into  a  number  of  shares  of  no  nominal  amount,  e.f/.,  100,000,  trans- 
ferable either  by  the  delivery  of  the  certificates  or  by  transfer  registered  in 
books  kept  by  either  trustees  or  other  nominees.  Moreover,  the  section  does  not 
appear  to  cover  every  mode  of  providing  for  a  division  of  tlie  undertaking 
into  shares. 

In  the  winding-up  of  a  company  limited  by  guarantee  a  member  is  liable  to 
be  placed  on  the  A  list  of  contributories,  and  to  pay  in  respect  of  his  guarantee, 
and  also  under  sect.  101  of  the  Act  of  1862  (Companies  Act,  1908,  s.  165)  to 
pay  up  any  other  sums  due  from  him;  but  if  he  has  ceased  to  be  a  member 
for  more  than  a  year  before  the  winding-up,  and  therefore  cannot  b(i  placed 
on  the  list,  he  can  only  be  sued  in  an  action  for  any  other  sums  due  from 
him.     Baird's  case,  (1899)  2  Ch.  593. 
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The 


Association  or  Society. 


The  following  is  the  official  form  issued  by  the  Board  of  Trade: — - 

Memdum  of  Asson. 

1.  The  name  of  the  association  is  the  " Association."     See 

aupra,  pp.  449  et  seq. 

2.  The  registered  office  of  the  society    supra,  p.  454]. 

3.  The  objects  for  which  the  society  [or,  chamber,  or,  institute, 
&c.]  is  established  are: — [See  pp.  455  et  seq.]  And  see  proviso  as 
to  charities  and  trusts,  infra. 

(1)  Tlie 

(2)  The 

(3)  The  doing-  all  such  other  lawful  things  as  are  incidental  or 

conducive  to  the  attainment  of  the  above  objects. 

Provided  that  the  association  shall  not  support  with  its  funds  or 
endeavour  to  impose  on  or  procure  the  observance  by  its  members  or 
others  of  an}-  regulation  or  restriction  which  if  an  object  of  the 
association  would  make  it  a  trade  union. 

Provided  also  that  in  case  the  association  shall  take  or  liold  any 
ppty  subject  to  the  jurisdiction  of  the  Charity  Commissioners  for 
England  and  Wales,  the  association  shall  not  sell,  mortgage,  charge, 
or  lease  the  same  without  such  consent  as  may  be  required  by  law, 
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Memorandum 

of  association 
of  a  companj' 
limited  by 
guarantee  and 
registered 
pursuant  to 
sect.  20  of  the 
Companies 
Act,  I'JOS 
(sect.  23  of 
the  Act  of 
1867;. 
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Form  81.  and  as  regards  any  such  ppty  the  managers  or  trees  of  the  association 
shall  bo  chargeable  for  such  property  as  may  come  into  their  hands, 
and  shall  be  answerable  and  accountable  for  their  own  acts,  receipts, 
neglects,  and  defaults,  and  for  the  due  administration  of  such  ppty  in 
the  same  manner  and  to  the  same  extent  as  thoy  would  as  such 
managers  or  trees  have  been  if  no  incorporation  had  been  effected, 
and  the  incorporation  of  the  association  shall  not  diminish  or  impair 
any  control  or  authority  exerciseable  by  the  Chancery  Division  or  the 
Charity  Commissioners  over  such  managers  or  trees,  but  they  shall, 
as  regards  any  such  ppty,  be  subject  jointly  and  separately  to  such 
control  or  authority  as  if  the  association  were  not  incorporated.  In 
case  the  association  shall  take  or  hold  any  ppty  Avhich  may  be  subject 
to  any  trusts,  the  association  shall  only  deal  with  the  same  in  such 
manner  as  allowed  by  law  having  regard  to  such  trusts. 

As  to  the  earlier  part  of  the  clause  prohibiting  sales,  &.e.,  it  is  to  be  observed 
that  it  only  applies  to  property  "  subject  to  the  jurisdiction  of  the  Charity 
Commissioners,"  and  accordiniicly  property  oxemptod  by  sect.  62  of  the  Chari- 
table Trustees  Act,  1853,  and  by  sects.  47,  48.  and  49  of  the  Charitable 
Trusts  Act,  1855,  does  not  come  within  the  words.  See  Royal  Societij  of 
London  v.  Thompson,  17  C.  D.  407;  Clergy  Orphan  Corporation,  (1894)  3  Ch. 
145;  Gilchrist,  (1895)  1  Ch.  367;  Mason  Orphanage,  (J-r.,  (1896)  1  Ch.  596; 
Stockport  School,  (1898)   1  Ch.  611. 

But  as  regards  property  subject  to  the  jurisdiction  of  the  Charity  Commis- 
eioners,  the  proviso  no  doubt  points  to  sect.  29  of  the  Charitable  Trusts  Act, 
1855. 

As  regards  the  central  portion  of  the  proviso,  it  is  in  substance  a  repetition  of 
the  words  of  sect.  5  of  the  Charitable  Trusticos  Incorporation  Act,  1872.  That 
Act  enables  trustees  of  charities  to  apply  for  a  certificate  of  Incorporation,  and 
then,  by  sect.  5,  preserves  their  individual  liability;  but  that  seems  a  very 
different  thing  to  imposing  by  the  proviso  the  liabilities  of  trustees  on  the 
managers,  who  are  not  owners  of  the  trust  property  but  agents  and  servants 
of  the  owners,  and  are  under  no  antecedent  liability  as  trustees. 

It  is  submitted  that  the  words  are  objectionable,  and  that  it  would  be  far 
better  to  leave  the  general  law  to  operate. 

As  to  the  last  paragraph  of  tiie  proviso,  it  is  presumably  inserted  by  waj^  ol" 
reminder. 

A  company  formed  for  charitable  and  other  purposes,  e.g.,  trading  or  philan- 
thropic purposes,  is  not  a  charity.     See  Macduff  v.  Macduff,  (1896)  2  Ch.  451. 

4.  The  income  and  ppty  of  the  asson,  Avhencesoever  derived,  shall 
be  applied  solely  towards  the  promotion  of  the  objects  of  the  asson 
as  set  forth  in  this  memdum  of  asson;  and  no  portion  thof  shall  be 
pd  or  transferred,  directly  or  indirectly,  by  way  of  dividend,  bonus, 
or  otherwise  howsoever  by  way  of  profit,  to  the  members  of  the  asson. 

Provided  that  nothing  herein  shall  prevent  the  payment,  in  good 
faith,  of  remuneration  to  any  officers  or  servants  of  the  asson,  or  to 
any  member  of  the  asson,  or  other  person,  in  return  for  any  services 
actually  rendered  to  the  asson.     [See  cases,  infra,  p.  501.] 

Provided  further  that  no  member  of  the  council  of  management  or 
governing  body  of  the  asson  shall  be  appointed  to  any  salaried  office 
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of  the  assou,  or  any  office  of  the  assoii  pd  by  fees,  and  that  no  remu-      Form  81. 

aeration  shall  be  given  by  the  asson  to  any  member  of  such  council 

or  g-overning  body  except  repayment  of  out-of-pocket  expenses  and 

interest  on  money  lent  or  rent  for  premises  demised  to  the  asson. 

Provided  further  that  this  provision  shall  not  apply  to  any  payment 

to  any  railway,  gas,  electric  lighting,  water,  cable,  or  telephone  coy 

of  which  a  "member  of  the  council  of  management  or  governing  body 

may  be  a  member  or  any  other  coy  in  which  such  member  shall  not 

hold  more  tliun  one-hundredth  part  of  the  capital,  and  such  member 

shall  not  be  bound  to  account  for  any  share  of  profits  he  may  receive 

in  respect  of  such  payment. 

The  first  paragraph  of  this  clause  (4)  luifjht  reasonably  bo  held  to  prohibit 
"uly  a  payment  to  a  member  qtid  member,  but  this  construction  would  render 
t^he  first  proviso  superfluous.  In  order  to  obviate  doubt  the  proviso  has,  in 
.several  cases,  with  the  sanction  of  the  Board  of  Trade,  been  modified:  e.g.,  by  th<- 
addition  of  the  words  "  nor  prevent  the  payment  of  interest  at  a  rate  not 
"xoeeding  5  p.c.p.a.  on  money  borrowed  from  any  member  of  the  society," 
or  words  to  that  effect  {Banff  Town  and  County  Club,  and  Worcp»trr  Law 
Society,  1882;  lluckney  Stud  Book  Society.  1884);  or,  "but  it  shall  nevertheless 
1)0  competent  to  the  corporation  to  repay  the  contributions  of  the  permanent 
members  with  interest  at  5  p.c.p.a.,  and  also  to  remunerate"  {Corporation 
of  Foreign  Bondholders) ;  ''  nor  be  deemed  to  exclude  any  member  of  th«' 
association  from  the  benefit  of  any  grant  made  in  furtherance  of  any  of 
the  objects  of  the  association  "  {Incorporated  Free  and  Open  Church  Associa- 
tion, 1882) ;  ''  nor  the  gratuitous  distribution  among,  or  sale  at  a  discount  to, 
subscribers  to  the  funds  of  the  society  of  any  books  or  other  publications,  whether 
published  by  the  society  or  otherwise,  relating  to  all  or  any  of  its  objects  as  above 
set  forth  "  {Palestine  Exploration  Fund,  1879)  ;  "  nor  shall  prevent  the  bond 
fide  relieving  or  assisting  pursuant  to  clause  (h)  of  the  preceding  paragraph 
of  persons,  or  the  wives,  widows,  families  or  relations  of  persons  who,  having 
been  members  of  the  association,  have  ceased  to  be  so,  and  have  become  poor  and 
necessitous,  or  are  deceased,  or  prevent  the  payment  in  good  faith  of  remunera- 
tion to  any  officers  or  servants,  &c.,  or  prevent  the  payment  of  interest  at  a  rate 
not  exceeding  5  p.c.p.a.  on  any  money  borrowed  from  any  member  for  any 
of  the  purposes  of  the  association  "  {Petroleum  Association,  1885) ;  "  nor  pre- 
vent ijayniont  of  interest,  &,c.,  nor  be  deemed  to  exclude  any  member  of  the 
society  from  the  benefit  of  any  grant  made  in  furtherance  of  any  of  the  objects 
of  the  society"  {Church  Army,  1892);  or,  "prevent  any  member  who  may  be 
a  successful  exhibitor  at  any  exhibition  or  show  held  or  promoted  by  the  club 
or  to  the  cost  of  establishing  or  holding  of  which  the  club  may  have  subscribed 
out  of  its  income  or  property,  from  receiving  as  such  exhibitor  any  prize,  medal, 
or  other  recognitions  whicii  may,  under  the  regulations  affecting  the  said 
exhibition  or  show,  be  awarded  to  him  "  {Smith field  Club,  1900). 

5 .  The  fourth  paragraph  of  this  memdum  is  a  condition  on  which  a 
licence  is  granted  by  the  Board  of  Trade  to  the  society  in  pursuance 
of  sect.  20  of  the  Cos  Act,  1908. 

See  infra,  p.  498. 

6.  The  liability  of  the  members  is  limited. 

1'  K  K 
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Form  81.  7.   Every  uiembei'  of  the  society  uudertakes  to  contribute  to  the 

assets  of  the  society,  in  the  event  of  the  same  being  wound  up  during 
the  time  that  he  is  a  member,  or  within  one  year  afterwards,  for  pay- 
ment of  the  debts  and  liabilities  of  the  society  contracted  before  the 
time  at  which  he  ceases  to  be  a  member,  and  of  the  costs,  charges, 
and  expenses  of  winding  up  the  same,  and  for  the  adjustment  of  the 
light.s  of  the  cimtributorics  among-st  themselves,  such  amount  us  may 

be  required,  not  e.xceeding  £ [or  whatever  the  amount  fixed  on 

may  be']. 

8.  If  upon  the  winding-up  or  dissolution  of  the  society  there 
remains,  after  satisfaction  of  all  its  debts  and  liabilities,  any  property 
whatsoever,  the  same  shall  not  be  paid  to  or  distributed  among  the 
members  of  the  association,  but,  if  and  so  far  as  effect  can  be  given 
to  the  next  provision,  shall  be  given  or  transferred  to  some  other 
institution  or  institutions  having  objects  similar  to  the  objects  of 
the  association,  to  be  determined  by  the  members  of  the  association 
at  or  before  the  time  of  dissolution,  and  in  default  thereof  by  such 
Judge  of  the  High  Court  of  Justice  a.*?  may  have  or  acquire  jurisdic- 
tion in  the  matter. 

.•\s  to  meaning,  see  infra,  p.  500,  Form  82. 

9.  True  accounts  shall  be  kept  of  the  sum>s  of  money  received  and 
expended  by  the  assou,  and  the  matter  in  respect  of  which  such 
receipt  and  expenditure  takes  place,  and  of  the  ppty,  credits,  and 
liabilities  of  the  asson;  and,  subject  to  any  reasonable  restrictions  as 
to  the  time  and  manner  of  inspecting  the  same  that  may  be  imposed 
in  accordance  with  the  regulations  for  the  time  being  of  the  asson, 
shall  bo  open  t«  the  inspection  of  the  members.  Once  at  least  in  every 
year,  the  accounts  of  the  asson  shall  be  examined  and  the  correctness 
of  the  balance-sheet  ascertained  by  one  or  more  properly  qualified 
auditor  or  auditors. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed, 
are  desirous  of  being  formed  into  a  society  in  pursuance  of  this 
memdum  of  asson. 

Names,  addresses,  and  descriptions  of  subscribers.  Date.  &c.,  as 
in  Form  79  (omitting  shares). 


Power  to  dis- 
pense with 
"  limited  " 
in  name  of 
charitable 
and  other 
companies. 


Sect.  20  of  the  Companies  (Consolidation)  Act,  1908,  replacing  sect.  23  of 
the  Act  of  1867,  provides  as  follows:  — 

20. — (1)  Where  it  is  proved  to  the  satisfaction  of  the  Board  of  Trade  that 
an  association  about  to  be  formed  as  a  limited  company  is  to  be  formed  for 
promoting  commerce,  art,  science,  religion,  charity,  or  any  other  useful  object, 
and  intends  to  apply  its  profits  (if  any),  or  other  income  in  promoting  its 
objects,  and  to  prohibit  the  payment  of  any  dividend  to  its  members,  the  Board 
may  by  licence  direct  that  the  association  be  registered  as  a  company   with 


FORMS. 


499 


limited  liability,  without  the  addition  of  the  word  "  Limited  "  to  its  name,  and      Form  81 
the  association  may  be  registered  accordingly.  —  - 

(2)  A  licence  by  the  Board  of  Trade  under  this  section  may  be  granted  on  [1867,  k.  23. 
such  conditions  and  subject  to  such  regulations  as  the  Board  think  fit,  and  ^'•'"''  **•  *^-J 
those  conditions  and  regulations  shall  be  binding  on  the  association,  and  shall, 

if  the  Board  so  direct,  be  inserted  in  the  memorandum  and  articles,  or  in  one  of 
tiiose  documents. 

(3)  The  association  shall  on  registration  enjoy  all  the  privileges  of  limited 
companies,  and  be  subject  to  all  their  obligations,  except  those  of  using  the 
word  "  Limited  "  as  any  part  of  its  name,  and  of  publishing  its  name,  and  of 
sending  lists  of  members  and  directors  and  managers  to  the  registrar  of 
companies. 

(4)  A  licence  under  this  section  may  at  any  time  be  revoked  by  the  Board 
of  Trade,  and  upon  revocation  the  registrar  shall  enter  the  word  "  Limited  "  at 
the  end  of  the  name  of  the  association  upon  the  register,  and  the  association 
■<hall  cease  to  enjoy  the  exemptions  and  privileges  granted  by  this  section: 

Provided  tliat  before  a  licence  is  so  revoked  the  Board  shall  give  to  the 
association  notice  in  writing  of  their  intention,  and  shall  afford  the  association 
an  opportunity  of  being  heard  in  opposition  to  the  revocation. 

The  above  sect.  20  has  proved  very  useful,  and  a  large  number  of  associations   'Phe  section 
have  been   registered  under  it,  generally  as  companies  limited  by  guarantee,   frequently 
e.ff.,  law  societies,  chambers  of  commerce,  trade  protection  societies,  medical   ifsortccl  to. 
societies,  agricultural  associations,  and  charitable  associations. 

For  a  list  of  some  of  the  associations  .so  registered,  see  infra. 

An  association  desiring  to  be  incorporated  with  limited  liability,  but  without 
the  word  "  limited  "  as  part  of  the  name,  and  for  that  purpose  to  obtain  a 
licence  from  the  Board  of  Trade  pursuant  to  sect.  20  of  the  Act,  should,  accord- 
ing to  tlie  rules  now  in  force,  make  a  written  application  to  the  Board  for  a 
licence,  and  together  with  such  application  should  transmit  for  their  considera- 
tion a  draft,  in  duplicate,  of  the  proposed  memorandum  and  articles  of 
association.  The  drafts  and  any  subsequent  revisions  that  may  be  required 
should,  whether  in  print  or  manuscript,  be  on  foolscap-sized  paper.  If  the 
Board  of  Trade  are  satisfied  that  the  application  should  be  entertained  they 
will  furnish  a  notice  of  such  application,  to  be  inserted  in  a  local  newspaper 
for  the  information  of  the  public,  and  if  after  the  expiration  of  a  limited  time 
there  appears  to  be  no  sufHcient  reason  why  the  licence  should  not  be  granted, 
the  Board  of  Trade  will  approve  the  memorandum  and  articles  of  association, 
with  or  without  amendment,  and  grant  a  licence. 

The  Board  of  Trade  will  rccjuire  to  have  the  memorandum  and  articles  of 
association  settled  on  their  behalf  by  their  counsel,  at  the  expense  of  the 
applicants,  for  which  purpose  a  fee  of  five  guineas  must  accompany  the  appli- 
cation. A  cheque  for  the  amount  should  be  made  payable  to  an  assistant 
secretary  of  the  Board  of  Trade.  The  Board  of  Trade  will  not  be  responsible 
for  the  memorandum  and  articles  being  properly  framed  as  regards  the  interests 
of  the  association. 

The  Board  is  alway.s  willing  to  .sanction  the  omission  of  the  word  "  company  " 
in  the  memorandum  and  articles,  and  the  substitution  of  the  word  ''  chamber," 
■'  society,"  "  corporation,"  or  the  like. 

The  names  of  the  subscribers  to  the  memorandum  should  be  in  full,  and  thi' 
addresses  should  be  definite,  giving,  where  practicable,  the  name  of  the  street 
and  the  number  of  the  house. 


The  following  is  a  specimen  of  the  licence  issued  by  the  Board:  — 

Whereas  it  has  been  proved  to  the  Board  of  Trade  that  the  Ciiambi;i{   _  .  , 

•OF  Commerce,   which   is  about  to   be   registered   under  the  Companies    (Con-   Board  of 
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Holidation)  Act,  1908,  as  an  association  limited  by  guarantee,  is  formed  for  tlie 
purpose  of  promoting  objects  of  the  nature  contemplated  by  the  20th  section 
of  the  Act,  and  that  it  is  the  intention  of  the  said  chamber  that  the  income  and 
property  of  the  association,  whencesoever  derived,  shall  be  applied  solely 
towards  the  promotion  of  the  objects  of  the  association,  as  set  forth  in  the 
memorandum  of  association  of  the  said  chamber,  and  that  no  portion  thereof 
shall  be  paid  or  transferred,  directly  or  indirectly,  by  way  of  dividend  or  bonus, 
or  otherwise  howsoever  by  way  of  profit  to  the  persons  who  at  any  time  are, 
or  have  been,  members  of  the  said  association,  or  to  any  of  them,  or  to  any 
person  claiming  through  any  of  them. 

Now,  therefore,  the  Board  of  Trade,  in  pursuance  of  the  powers  in  them 
vested,  and  in  consideration  of  the  provisions  and  subject  to  the  conditions 
I'ontained  in  the  memorandum  of  association  of  the  said  chamber,  as  subscribed 

by  [eleven]  members  thereof  on  the  day  of  ,  do  by  this  their  licence 

direct  the Ch.vmber  of  Commerce  to  be  registered  with  limited  liability, 

without  the  addition  of  the  word  ''  limited  ''  to  its  name. 


Signed  by  order  of  the  Board  of  Trade,  this 


day  of 


The  following  are  some  of  the  resultinsr  advantages: — The  association  avoids 
what  may  be  called  the  taint  of  commercialism.  It  becomes  a  permanent  legal 
entity,  and  thereby  gains  stability,  credit,  and  dignity ;  the  property  can  be 
vested  in  and  held  by  the  association  in  its  own  name  and  corporate  capacity, 
and  thereby  dealings  with  such  property  are  much  facilitated,  and  expense  as 
to  trustees  avoided;  the  association  can  contract,  sue,  and  be  sued  in  its  own 
name;  while  the  oflBcers  can  act  without  incurring  any  personal  liability. 

Incorporation  under  this  section  has  almost  entirely  displaced  incorporation 
by  Royal  Charter  or  Letters  Patent,  when  the  intended  operations  are  to  be 
within  the  United  Kingdom. 

For  specimens  of  objecta,  see  Forms  200  et  $">].,  infra. 


The  notice  which  the  Board  of  Trade  requires  to  be  advertised  is  generally 
in  the  following  form:  — 


Form  83. 

Js'otice  of 
Board  of 
Trade. 


Application  for  a  Licence  of  the  Board  of  Trade. 

XoTicE  is  hereby  given  that  in  pursuance  of  the  20th  section  of  the  Com- 
panies Act,  1908,  application  has  been  made  to  the  Board  of  Trade  for  a  licence 

directing  an  association,  about  to  be  formed  under  the  name  of  the  ,  to  be 

registered  with  limit«d  liability  without  the  addition  of  the  word  "  limited  "^ 
to  its  name. 

The  objects  for  which  the  association  is  proposed  to  be  established  are: 
\^Here  the  principal  objects  are  stated^. 

The  other  objects  of  the  association  are  set  out  in  extenso  in  the  memorandum 

of  association,  a  copy  of  which  may  be  inspected  at  the  office  of  Messrs.  

and ,  Solicitors,  Street,  London,  E.C. 

Notice  is  hereby  given  that  any  person,  company,  or  corporation  objecting 
to  this  application  may  bring  such  objection  before  the  Board  of  Trade,  on  or 

before  the day  of next  [about  a  month],  by  a  letter  addressed  to  the 

Comptroller  of  the  Companies  Department,  Board  of  Trade,  8,  Delahay  Streets 
London,  S.W. 


Dated  this 


day  of 


-,  Secretary. 
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The  official  form  set  out  supra,  p.  495,  ace,  was  adopted  in  1909,  and  is  a      form  83. 

considerable  improvement  on  the  official  form  previously  in  use.     That  form 

was  commented  on  in  the  ninth  edition  of  this  work,  p.  403.  It  was  open  to 
many  objections:  in  particular  it  contained  provisions  to  the  effect  that  in  the 
event  of  any  contravention  of  the  conditions  contained  in  the  memorandum  the 
person  contravening  should  be  under  unlimited  liability.  Such  provisions  were 
of  doubtful  validity,  for  sect.  23  of  the  Act  of  1867,  which  allowed  the  Board 
of  Trade  to  impose  conditions,  also  provided  that  the  association  when  registered 
should  enjoy  all  the  privilege?  by  the  Act  ....  imposed  on  limited  com- 
panies. The  new  official  form  contains  nothing  about  unlimited  liability,  and 
has  been  framed  so  as  to  meet  several  of  the  objections  referred  to  in  the  last 
edition.  But  the  form  .still  remains  open  to  some  objections.  The  second 
proviso  to  clause  3  is  objectionable.  The  second  proviso  to  clause  4  is  also 
objectionable,  for  why  should  remuneration  of  a  member  of  the  council  or  body 
of  management  for  servic-es  rendered  be  forbidden,  even  where  there  is  a  com- 
petent quorum  of  independent  members  of  the  council  or  board  who,  in  the 
interest  of  the  society,  desire  to  deal  with  the  member  of  the  council  or  body 
of  management,  or  secure  his  services  at  a  fair  remuneration,  even  where  the 
articles  allow  the  transaction?  There  should  be  some  latitude.  In  Bray  v. 
Ford,  (1896)  A.  C.  50,  it  was  held  that  a  proviso  somewhat  to  the  effect  of  the 
above  did  not  relax  the  rule  that  a  director  or  officer  is  not  to  make  any  profit 
out  of  his  position  except  as  authorized  by  the  regulations.  In  that  case  a 
member  of  the  governing  body  acted  as  solicitor  to  the  society,  and  was 
remunerated,  but  it  was  held  that,  as  the  regulations  did  not  allow  for  this,  he 
was  accountable  to  the  society. 

The  Board  of  Trade  has  a  discretion  as  to  granting  a  licence  under  sect.  20. 
and  in  the  result  those  who  seek  to  obtain  a  licence  have  learned  that  it  is  not 
wise  to  criticise  the  official  forms  too  freely.  But,  although  these  forms  have 
generally  to  be  accepted  very  much  as  they  stand,  the  Board  of  Trade  do 
allow  modifications  to  suit  the  circumstances  of  particular  cases. 

Where  a  company  incorporated  under  sect.  20  of  the  Act  desires  to  alter  its 
objects,  the  approval  of  the  Board  of  Trade  is  required.  St.  Hilda  Incor- 
porated  College,   Cheltenham,   (1901)   1   Ch.   556. 

As  to  granting  a  pension  to  an  officer  of  such  a  company.  Cyclists'  Touriny 
Co.  V.  IIopkiMon,  (1910)  1  Ch.  179. 

As  to  holding  land,  sect.  19  of  the  Act  runs  thu.s:  — 

•'  A   company   formed   for   the   purpose  of  promoting   art,  science,   religion.   Restriction 
charity,  or  any  other  like  object,  not  involving  the  acquisition  of  gain  by  the   on  charitable 
company  or  by  its  individual  members,  shall  not,  without  the  licence  of  the   ^^^  ci^^f 
Board  of  Trade,  hold  more  than  two  acres  of  land;    but  the  Board  may  by  j^oldin"  land, 
licence  empower  any  such  company  to  hold  lands  in  such  quantity,  and  subject 
to  such  conditions,  as  the  Board  think  fit.' 

The  notion  appears  to  prevail  that  all  companies  registered  under  sect.  20   Certain  com- 
of  the  Act  are  within  this  enactment,  and  therefore  unable  to  hold  more  than  two   panics  not  to 
acres  without  a  licence.     But  looking  to  the  decisions  (supra,  p.  110)  as  to  the      °     ^^^ 
meaning  of  the  words  ''  involving  the  acquisition  of  gain,"  in  sect.  4  of  the  Act   ^cres  without 
of  1862   (now  sect.  1   (2)  of  the  Act  of  1908),  this  notion  does  not  appear  to  licence. 
be  weU  founded.     In  many  cases  the  objects  of  the  association  do  involve  the 
acqviisition  of  gain  by  the  association  if  not  by  the  members.     See  Incorpd. 
Council  of  Laic  Reporting,  22  Q.  B.  D.  279.     In  order  to  preclude  doubt,  the 
Board  of  Trade  sometimes  has  required  the  insertion  of  qualifying  words  in  the 
objects.     See  infra,  Form  200,  clause  9. 
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Form  83.         The  following  are  a  few  of  the  associations  which  have  been  registered  without 
the  word  "limited":  — 


Benevolent. 
Birmingham  Hospital  Saturday 

Fund 1892 

Clergy  Pensions  Institution  ...  1893 
Irish  Industries  Association  ...  1893 
Provident     Clerks'     Benevolent 

Fund  1885 

Working  Ladies'  Guild  1893 

Chambers  of  Commerce. 

London  Chamber  of  Commerce     1881 

[And  many  others.] 

Associated  Chambers  of  Com- 
merce       1875 

British   Chamber   of  Commerce 

in  Belgium  1910 

Club.s. 

Huddersfield  Carlton  Club  1875 

Manningham  Football   Club  ...  1886 

Newcastle  Junior  Liberal  Club  1880 

St.   Pancras  Reform  Club  1887 

Incorporated  West  Herts  Golf 

Club  1894 

Smithfield  Club  1900 

Colleges. 
CheltcnJiam   Ladies'  College   ...     1880 
Midland    Clergy    College    Cor- 
poration        1899 

Newnham  College 1880 

University  College,  Bristol 1876 

Yorkshire  College  1878 

City  and  Guilds  of  London  In- 
stitute  for   the   advancement 

of  Technical  Education  1880 

St.  Hilda's  Incorporated  Col- 
lege, Cheltenham   1895 

Bishop's  College,  Cheshunt  1910 

Princess  Christian  College  1910 

Exchanges. 

Birmingham   Exchange    1880 

Manchester   Coal   Exchange   ...     1882 

Hospitals. 
Cecilia  Home  for  Blind  Women     1910 
Dalrymple  Home  for  Inebriates     1882 
Hampstead  Home  Hospital  and 

Nursing  Institute  1882 

Home  Hospitals  Association  for 

Paying  Patients  1878 


Law  Societies. 
[A  great  many.] 

Miscellaneous. 

Incorporated  Council  of  Law 
Reporting  1870 

Incorporated    Free    and    Open 

Church  Association  1882 

Manchester    Incorporated    Law 

Library  Society 1884 

Meteorological  Council   1892 

National  Smoke  Abatement  In- 
stitution        1882 

Palestine  Exploration  Fund  ...     1879 

Royal  School  of  Art  Needle- 
work       1878 

Salisbury    Dioceean     Board     of 

Finance   1882 

Society  for  Promoting  the  Em- 
ployment  of   Women   1879 

Society  of  Comparative  Legis- 
lation       1909 

Surrey  Public  House  Trust  ...     1901 

Royal  Albert  Institution,  Lan- 
caster. 

Musical. 
Sacred  Harmonic  Society. 

Professional. 

Auctioneers'  Institute  1890 

Birmingham   Medical    Institute     1874 

British  Dental  Association  1880 

British  Medical  Association  ...     1874 

College  of   Organists   1877 

College  of  State  Medicine  1887 

Incorporated  Society  of  Medical 

Officers   of   Health    1893 

Incorporated  Society  of  Musi- 
cians       1893 

Institute    of    British    Carriage 

Manufacturers  1883 

Institute  of  Chemistry  of  Great 

Britain  and  Ireland  1877 

Institute   of   Marine   Engineers     1890 
Institute  of  Shorthand  Writers 
practising    in    the    Supreme 

Court  of  Judicature  1887 

Institution  of  Mechanical  Engi- 
neers       1878 

National  Association  of  Colliery 

Managers  1890 
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Professional — continued. 

Sanitary  Inspectors'  Association     1892 

Sheffield    Incorporated    Society 

of  Chartered  Accountants  ...     1882 
Society  of  Telegraph  Engineers 

and  Electricians  1883 

Printsellers'  Association  1910 

Society   of  Engineers   1910 

Stage  In.surance  Brokers  Asso- 
ciation         1910 

Protection. 

Corporation  of  Foreign  Bond- 
holders       1873 

Halifax    Creditors'   Association     1882 

Incorporated  Publishers'  Asso- 
ciation       1893 

Petroleum  Association  1885 

Eelioious. 

Church  Army 1893 

Church      of      England      Sunday 

School  Institute  1910 

Church  Penitentiary  Association     1910 
Clergy    Sustentation    Fund    of 

the  Diocc-re  of  Winchester  ...     1904 
Mis-iion  to  Deep  Sea  Fishermen     1887 


Religious — continued. 
Salisbury    Diocesan    Board    of 

Finance  1882 

Society  of  Biblical  Archaeology     1893 
Southwell      Diocesan      Finance 

Association  1892 

Scientific. 
Durham,     A:c.     Botanical      and 

Horticultural  Society   1881 

Philological  Society  1879 

Philosophical   Society   of   Glas- 
gow       1878 

Physical  Society  of  London  ...     1878 
Eoyal  Archaeological  Society  of 

Great  Britain  and  Ireland  ...     1884 
Tyneside  Geographical    Society 

(Incorporated)    1892 

Schools. 
Clifton  High  School  for  Girls...     1877 

Glasgow   School  of  Art  1893 

Herkomer  School  1887 

Manchester  Girls'  High  School 

Trust   1877 

Winchester     High     School     for 

Girls 1910 


Form  83. 


The  Unlimited  Cos. 

The  Companies  (Consolidation)  Act,  1908. 

Memdum  of  Asson  of  the Coy. 

1.  The  name  of  the  coy  is  the  " Coy." 

2.  The  registered  office  [supra,  p.  454]. 

3.  The  objects  for  which  the  coy  is  established  are:  — 

We,  the  several  persons  whose  names  and  addresses  are  subscribed, 
are  desirous  of  being-  formed  into  a  coy  in  pursuance  of  this  memdum 
of  asson. 

Names,  addresses,  and  descriptions  of  subscribers. 
Dated  the day  of . 


Form  84. 

Memorandum 
of  unlimited 
company. 


Witness  [supra,  p.  491]. 
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OBJECT   CLAUSES. 


Form  85. 

To  acquire  a 
business. 


Form  86. 

To  acquire 
undertaking 
of  another 
company. 

Form  87. 

To  acquire  and 

amalgamate 

other 

concerns. 

Form  88. 

Another. 


ACQUISITION  OF   EXISTING  CONCERN. 

Very  many,  perhaps  the  majority,  of  companies  are  formed  nowadays  to 
acquire  and  work  existing  businesses.  In  such  cases  some  or  other  of  the 
following  twelve  forms  (85  to  96)  will  probably  be  found  applicable.  Such 
clauses  have  generally  been  set  out  first  as  describing  the  principal  or  more 
important  of  the  company's  objects,  but  having  regard  to  the  deci><ions  referred 
to  at  pp.  GOO — 603,  it  may  often  be  expedient  not  to  give  them  such  prominence 
as  to  found  tlie  inference  that  they  are  the  main  objects  of  the  company,  to 
whidi  e\erything  else  is  to  ho  suhnrdinato. 

To  acquire  and  take  uver  a-s  a  yoiiiy  cuiroiii  the  business  now- 
carried  on  at  ,  in  the  county  of ,  under  the  style  or  firm  of 

,  and  all  or  any  of  the  assets  and  liabilities  of  the  proprietor[s]  of 

that  business  in  connection  theremth,  and  with  a  view  thto  to  enter 
into  the  ag'i-eemt  referred  to  in  clause  3  of  the  coy's  arts  of  asson. 
and  to  carry  the  same  into  effect  with  or  without  modification. 

Where  the  agreement  is  with  a  trustee  or  agent  for  an  intended  company, 
the  expression  used  in  the  clause  should  be  "adopt''  instead  of  "enter  into," 
unless  clause  3  of  the  articles  refers  to  the  adoptive  contract. 

Where  the  company  is  formed  to  acquire  a  business  belonging  to  another 
company,  or  U)  amalgamate  several  businesses,  the  clause  will  l)o  varied,  r.r^f. : — 

To  acquire  and  take  over  a.s  a  going  concern  the  undertaking,  and 
all  ov  any  of  the  asset.s  and  liabilities  of  the  Coy,  Limtd,  incor- 
porated in  18  90j,  and  with  a  view  thto,  &c. 

To  acquire,  take  over,  and  ajualgamate  the  undertakings  of  the 

Coy,  Limtd,  and  of  the Coy,  Limtd,  and  witli  a  view  thto  to  enter 

into  the  agreemts,  &c. 

To  acquire,  take  over,  and  amalgamate  the  business  carried  on  by 

the  Coy,  Limtd,  and  the  business  carried  on  at under  the 

firm  name  of  J.  &  Sons,  and  all  or  any  of  the  assets,  &c.  "as  in 
Form  85.] 


Form  88. 

To  acquire 
mines. 

Form  90. 

To  acquire 
patents. 


To  acquire  certain  mines  and  mining  claims  in 
and  with  a  view  thereto,  &c. 


knoAvn  as,  &c. 


To  acquire  certain  patents  for  inventions  in  relation  to,  &c.,  and 
with  a  view  thto,  &c. 


FORMS. 


iOo 


To  acquire  a  concession  granted  by,  &c.,  and  with  a  view,  &c.  Form  91. 


To  acquire 
concession. 

To  acquire,  &c.,  and  with  a  view  thto  to  adopt  an  agreemt  dated     Form  92. 

the of ,  and  made  between  A.  of  the  one  pt,  and  B.,as  tree   - — —— 

„         ,  ...  (•     io  adopt 

for  the  coy,  of  the  other  pt,  being  an  agreemt  for  the  acquisition  oi,  agreement 

&c.,  and  to  carry  such  agreemt  into  etfect  with  or  without  modifi-  with  trustee 

"  for  company, 

cation. 

In  the  absence  of  articles  of  association  this  form  will  be  used  instead  of 
Form  8.5,  where  the  jjreliminary  agreement  is  made  with  a  trustee  for  the 
intended  company.     Sec  supra,  p.  326. 


To  adopt  and  carry  into  effect,  with  or  without  modification,  ai>  Form  93. 

agreemt  whicli   has  already  been  prepared  and  is  expressed  to  be  To  acquire 

made  between  A.  of  tlie  one  pt,  and  B.,  on  behalf  of  the  coy,  of  f^ud  amalga- 

,         •  1   •  1-1  1       ■  •  ™^t®  other 

the  other  pt,  and  is  to  be  signed  immediately  after  the  incorporation  concerns. 

of  the  coy,  and  a  copy  whereof  has  for  the  purpose  of  identification 

been  subscribed  by  ,  a  solor  of  the  Supreme  Court. 


See  Plan  II.,  supra,  p.  326. 

To  enter  into  and  carry  into  effect  (either  with  or  without  modifica-     Form  94. 
tion)  an  agreemt  which  has  already  been  prepared,  and  is  expressed  To  enter  into 
to  be  made  between  [the  sd]  A.  of  the  one  pt,  and  the  coy  of  the  other  a  contract, 
pt,  a  copy  whereof  has  for  the  purpose  of  identification  been  endorsed 
with  the  signatui-es  lof  B.,  C,  and  D.,  three]  of  the  subscribers  hto 
\or  a  copy  whereof  is  set  forth  in  the  schedule  to  the  arts  of  assonof 
the  coy]. 

Where  it  is  desired  to  mention  any  preliminary  agreement  in  the  memo- 
randum, this  or  some  other  of  the  above  forms  will  be  used,  according  as  Plan  1 ., 
or  II.,  or  III.,  supra,  pp.  325 — 327,  is  adopted. 


To  acquire,  &c.,  and  with  a  view  thto  to  enter  into  and  carry  into     Form  95. 


effect  the  three  contracts  referred  to  in  clause  3  of  the  coy's  arts  of  To  acquire, 
asson,  and  to  carry  the  same  resply  into  effect  with  or  without  modifi-  ^^-  and  to 

^   ''  enter  into 

cation.  three 


contracts. 


To  acquire  and  take  over  the  undertaking  of  the Coy,  Limtd,     Form  96. 

and  with  a  view  thto  to  acquire  all  or  any  of  the  shares,  debts  and  To  acqu 


luire 


labilities  of  that  coy,  and  for  that  purpose  to  adopt  an  agreemt  dated  undertaking 
and  made  between  A.   B.,  on  behalf  of  himself  and  all  the  other  therein, 
members  of  the  sd  coy,  of  the  one  pt,  and  C.  D.,  on  behalf  of  the  coy, 
of  the  other  pt,  and  to  carry  the  same  into  effect,  &c. 
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COMMON  FORMS  OF  CLAUSES. 

These  common  foriu  clauses  are  intended  for  use  in  connection  witli  the 
various  object  clauses  set  forth  or  mentioned  above,  and  in  Forms  130  to  205, 
infia.  As  a  general  rule,  Forms  97  to  121  may  be  used,  but  regard  must,  of 
course,  be  had  to  the  special  clauses  and  to  the  circumstances  of  the  case.  In 
some  cases  some  of  tiie  other  common  forms,  or  some  of  the  Forms  122 — 129, 
may  have  to  be  added. 


Form  97. 

To  carry  on 
other  busi- 
nesses. 


To  carry  on  any  other  business  [whether  manufacturing  or  other- 
wise i  which  may  seem  to  the  coy  capable  of  being  conveniently 
carried  on  in  connection  with  the  above  or  calculated  directly  or 
indirectly  to  enhance  the  value  of  or  render  profitable  any  of  the 
coy's  .ppty  or  right.'*. 


The  above  is  frequently  adopted,  and  has  been  found  very  useful. 
Such    words    are   not    surplusage,    and    must    have    effect    given    tiiem. 
Peruvian  Rail.  Co.,  2  Ch.  617;  sujira,  p.  471. 


See 


Form  98.  To  acquire  and  undertake  the  whole  or  any  part  of  the  business, 

To  purchase  PP^J'  ^^^  liabilities  of  any  person  or  coy  carrying  on  any  business 

other  busi-  which  the  coy  is  authorized  to  carry  on,  or  possessed  of  ppty  suitable 

neeses.  ^^^.  |j^^  purpose.s  of  this  coy. 

The  above  power  ought  to  be  specified  among  the  objects,  if  the  company  is 
intended  to  have  the  power.  Ernest  v.  Nicholls,  6  II.  L.  401.  Express 
mention  should  be  made  of  liabilities.  But  see  Overend,  Gurney  4'  Co.  v.  Gibbs, 
L.  11.  5  11.  L.  480,  as  to  what  is  sufficient. 

Many  companies  formed  without  this  object  have  found  it  necessary  to  resort 
to  an  Act  of  Parliament,  or  proceedings  under  the  Companies  (Memorandum 
of  Association)  Act,  1890,  now  replaced  by  .sect.  9  of  the  Companies  .\ct,  1908, 
to  obtain  the  requisite  power  for  the  extension  of  their  objects. 


Form  99. 

To  piu'chase 
patents. 


^To 


apply  for,  purchase,  or  otherwise  acquire,  any  patents,  brevets 
d' invention,  licences,  concessions,  and  the  like,  conferring  any  ex- 
clusive or  non-exclusive  or  limtd  right  to  use,  or  any  secret  or  other 
information  as  to  any  invention  which  may  seem  capable  of  being 
used  for  any  of  the  purposes  of  the  coy,  or  the  acquisition  of  which 
may  seem  calculated  directly  or  indirectly  to  benefit  the  coy,  and  to 
use,  exercise,  develop,  or  grant  licences  in  respect  of,  or  otherwise 
turn  to  account  the  ppty,  rig-hts  or  information  so  acquired.  JL^ 

A   good   many   companies,   especially   manufacturing   companies,   insert    the 
above. 


Form  100.  To  enter  into  [partnership  or  into]  any  arrangement  for  sharing 

To  enter  into  profits,  union  of  interests,  co-operation,  joint  adventure,  reciprocal 

partnership,  concession,  or  otherwise,   with  any  person  or  coy  carrying  on  or 

^^.    ^       ' '  engaged  in,  or  about  to  carry  on  or  engage  in,  any  business  or  transac- 


FORMS. 


5o: 


tion  which  this  coy  is  authorized  to  carry  ou  or  engage  iu,  or  any  Form  100. 
business  or  transaction  capable  of  being  conducted  so  as  directly  or 
indirectly  to  benefit  this  coy.  And  [to  lend  money  to,  guarantee  the 
contracts  of,  or  otherwise  assist,  any  such  person  or  coy,  and]  to  take 
or  otherwise  acquire  shares  and  securities  of  any  such  coy,  and  to 
sell,  hold,  re-issue,  with  or  without  guarantee,  or  otherwise  deal 
with  the  same. 

It  was  at  one  time  supposed  to  be  illegal  for  one  company  to  take  shares  in 
another,  but  the  contrary  is  now  well  settled,  provided  the  memorandum  gives 
the  requisite  power.  Barned's  Banking  Co.,  3  Ch.  105;  Internatinnnl  Contract 
Co.'s  case,  17  W.  E.  459;  Financial  Corporation,  28  W.  E.  760;  W»N.  (1880) 
88;  but  very  clear  words  are  necessary  to  enable  a  company  to  enter  into 
partnership  with  another  company  or  person,  or  to  take  shares  in  another 
company.     British  Nation  Life  Aasurance  Asuoc,  8  Ch.  Div.   704. 

Thus,  a  power  in  a  scrivener  and  bill  broking  company's  memorandum  for 
"  making  advances  and  procuring  loans,  &;c.,  and  investing  in  securities,"  was 
lield  not  to  authorize  the  directors  to  take  shares  in  a  banking  company  with  a 
view  to  promoting  a  banking  company.  Joint  Stock  Discount  Co.  v.  Brown, 
3  Eq.  139;  8  Eq.  381.  But  a  power  to  assist  in  the  formation  of  other  com- 
panies and  generally  to  transact  the  business  of  a  capitalist  will  authorize 
taking  shares  in  another  company,  lie  Peruvian  Ry.  Co.,  W.  X.  (1869)  24; 
and  see  Re  Financial  Corporation,  28  W.  R.  760. 

The  powers  should  be  e-^pressly  conferred  by  the  memorandum  of  association, 
though  the  power  to  acquire  and  hold  shares  may  be  implied  from  the  nature 
of  the  company's  business.  See  Royal  Bank  of  India's  case,  4  Ch.  252:  and 
London  Financial  Assoc,  v.  Kelk,  26  C.  D.  107. 

If  Form  109,  infra,  is  used,  the  words  in  brackets  will  be  omitted;  and  IT 
Form  101  is  also  used,  the  latter  part  of  the  above  clause  can  be  omitted. 

To  take,  or  otherwise  acquii-e,  and  hold  shares  in  any  other  coy    Form  101. 
having  objects  altogether  or  in  part  similar  to  those  of  this  coy,  or  To  take  shares 
carrying  on  any  business  capable  of  being  conducted  so  as  directly  ^^  o*^*'''.  ^ 
or  indirectly  to  benefit  this  coy. 

See  note  to  Form  100.  This  form  is  sometimes  used  in  conjunction  with  th;it 
lorm. 

To  enter  into  any  arrangements  with  any  [governments  or]  autho-    Form  102. 
lities  Lsupreme],  municipal,  local,  or  otherwise,  that  may  soem  con-  To  make 
ducive  to  the  coy's  objects,  or  any  of  them,  and  to  obtain  from  any  ^^tlTSorU 
such  [government  or]  authority,  any  rights,  privileges,  and  conces-  ties.^ 
sious  which  the  coy  may  think  it  desirable  to  obtain,  and  to  carry 
out,  exercise,  and  comply  with  any  such  arrangements,  rights,  privi- 
leges, and  concessions. 

This  clause  is  frequently  used,  with  more  or  less  modification. 

To  establish  and  support  or  aid  in  the  establishment  and  support  of    Form  103. 
assons,  institutions,  funds,  trusts,  and  conveniences    calculated    to  ^]_,e,jgfit 
benefit  employes  or  ex-employes  of  the  coy  [or  its  predecessors  in  employes,  &c. 
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Form  103.  business]  or  the  dependants  or  connections  of  such  persons,  and  to 
grant  pensions  and  allowances,  and  to  make  payments  towards  insur- 
ance, and  to  subscribe  or  guarantee  money  for  charitable  or  benevo- 
lent objects,  or  for  any  exhibition,  or  for  any  public,  general  or 
useful  object. 

\  gratuity  U)  employe's  may  be  supported  witliout  express  power.  JIampson 
V.  Price's  Fatenl  C'cnuUc  Co.,  45  L.  J.  Ch.  437;  JIutton  v.  H'est  Cork  Rail.  Co., 
23  C.  D.  654.  And  so  may  a  pension.  JlendorKon  v.  Bayxh  of  Ait.slraln.sia,  40 
C.  D.  170.  But  to  justify  a  subscription  for  outside  purposes  express  authority 
is  necessary.  Tomlcinson  v.  S.  E.  linil.  Co.,  56  L.  T.  813,  xupra,  p.  465;  and 
see  Chap.  \\.  It  is  very  common  now  to  admit  employes  to  participate  in 
profits  without  giving  them  sharc-s,  and  to  establish  provident  and  pension  funds. 
See  Forms  382  et  neq. 


To  promote 
compauies. 


Form  104.  To  |)ronioto  any  coy  or  cos  for  the  purpose  of  acquiring  all  or  any 
of  the  pi)ty.  rights  and  lial)ilities  of  this  coy,  or  for  any  other  purpose 
which  may  seem  directly  or  indirectly  calculated  to  benefit  this  co}-. 

Not  to  be  able  to  promote  another  eomi)any  may  be  very  inconvenient,  and 
if  the  power  is  desired  it  should  be  taken  expressly.  Joint  Stork  Bis.  Co.  v. 
Brown,  8  Eq.  381. 


Form  105. 


To  purchase 
property,  &c. 


Generally  to  purchase,  take  on  lease  or  in  e.xchange,  hire,  or  other- 
wise acquire,  any  real  and  personal  ppty,  and  any  rights  or  privileges 
which  the  coy  may  think  necessary  or  convenient  for  the  purposes  of 
its  business  [and  in  particular  any  land,  buildings,  easements, 
machinery,  plant,  and  stock-in-trade]. 

A  form  to  this  effect  is  generally  inserted.  Sometimes  the  words  in  brackets 
are  omitted ;  but  it  is  usual  to  enumerate  a  number  of  items  which  the  company 
will  bo  likely  to  require. 


Form  106.         ^^  construct,  maintain,  and  alter  any  buildings,  or  works,  neces- 

^ , sarv  or  convenient  for  the  purposes  of  the  coy. 

To  build,  kc.  "  ^      ^  ^ 

This  is  very  commonly  inserted.     It  is  modified,  more  or  less,  to  suit  different 
companies. 


Form  107. 

To  construct 
work. 


To  construct,  improve,  maintain,  develop,  work,  manage,  carry  out, 
or  control  any  roads,  ways,  tramways,  railways,  branches  or  sidings, 
bridges,  reservoirs,  watercourses,  wharves,  manufactories,  ware- 
houses, electric  works,  shops,  stores,  and  other  works  and  con- 
veniences which  may  seem  calculated  directly  or  indirectly  to  advance 
the  coy's  interests,  and  to  contribute  to,  subsidise,  or  otherwise  assist 
or  take  part  in  the  construction,  improvement,  maintenance,  work- 
ing, management,  carrying  out,  or  control  thof. 

Such  a  clause  is  commonly  inserted  with  variations  to  suit  the  particular  case. 


FORMS.  ^^*'^ 

To  invest  and  deal  with  the  moneys  of  the  coy  not  immediately    Form  108. 
required  in  such  manner  as  may  from  time  to  time  be  determined.       t^,  invest. 


To  lend  money  to  such  persons  and  on  such  terms  as  may  seem     Form  109. 


expedient,  and  in  particular  to  customers  and  others  having  dealings  q,^  receive 
with  the  coy,  and  to  guarantee  the  performance  of  contracts  by  any  money  on   ^ 
such  persons .  and  guar- 


antee. 


See,  aa  to  the  Money  Lenders  Act,  1900,  infra,  p.  526. 


To  borrow  or  raise  or  secure  the  payment  of  money  in  such  manner  Form  110. 

us  the  coy  shall  think  fit,  and  in  particular  by  the  issue  of  debentures,  ^^  borrow 

or  debenture  stock,  perpetual  or  otherwise,  charged  upon  all  or  any  of  and  mort- 

the  coy's   ppty   (both   present  and   future),   including  its   uncalled  S^S^-  &c- 
capital,  and  to  purchase,  redeem,  or  pay  off  any  such  securities. 

The  above  is  now  usually  inserted.  It  is  not  always  strictly  neces-sary,  for  a 
power  to  borrow  is  readily  implied  (liri/on  v.  Mefro/jolitan,  ifc.  Omnibus  Co.,  3 
D.  G.  &  J.  123;  Jn  re  Marine  Mansions  Co.,  4  Eq.  601;  Ex  parte  City  Bank, 
3  Ch.  758;  Gihbs  and  West's  case,  10  Eq.  312;  especially  in  the  case  of  a 
trading  company  {General  Auction.  S^c.  Co.  v.  Smith,  (1891)  3  Ch.  432;  see 
further,  supra,  p.  472).  Where  a  company  has  power  to  borrow,  it  has  an 
iini>lied  power  to  secure  the  repayment  of  borrowed  money  by  mortgage.  Aus- 
tralian, ^c.  Co.  v.  Mounsey,  4  K.  &  J.  733;  Bryan  v.  Metropolitan.  S;c.  Co.. 
nhi  supra;  Patent  File  Co.,  L.  R.  6  Ch.  83.  And  where  a  company  has  power 
to  raise  money  on  mortgage,  it  has  power  to  covenant  to  pay.  Barnnexs 
Wenlock  v.  River  Bee,  36  C.  D.  675. 

As  to  mortgaging  uncalled  capital,  see  Part  III.  The  existence  of  a  borrow- 
ing power,  however  ample,  should  not  make  a  lender  less  careful  to  see  that  his 
.security  is  framed  in  adequate  terms.  Streatham  and  General  Estates  Co., 
(1897)  1  Ch.  15. 


To  remunerate  any  person  or  coy  for  services  rendered,  or  to  bo     Form  111. 
rendered,  in  placing  or  assisting  to  place  or  guaranteeing  the  placing 


To  remune- 
of  any  of  the  shares  in  the  coy's  capital,  or  any  debentures,  debenture   rate,  y         ^^ 

stock  or  other  securities  of  the  coy,  or  in  or  about  the  formation  or  f^y^ 

promotion  of  the  coy  or  the  conduct  of  its  business. 

This  clause  is  now  commonly  inserted,  and  clearly  justifies  payment  out  of 
premiums  or  profits.  See  Companies  Act,  1908,  s.  89,  supra,  p.  279,  and  supra. 
p.  275  et  seq. 

To  draw,  make,  accept,  indorse,  discount,  execute,  and  issue  pro-    Form  112. 
missory  notes,  bills  of  exchange,  bills  of  lading,  warrants,  debentures,   ^^^  accept 
and  other  negotiable  or  transferable  instruments.  bills,  &c. 

A  company  cannot  issue  negotiable  instruments  unless  it  has  an  express  or 
implied  power  for  that  purpose  given  to  it  by  its  memorandum.     An  implied 
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Form  112       l'"wer  arises  wliere  the  business  of  the  company   is  one   which  cannot,   in   its 

oidinary  course,  be  carried  on  without  the  issue  of  such  instruments,  or  where, 

upon  a  fair  construction  of  the  memorandum,  the  power  appears  to  bo  inci- 
dental or  conducive  to  the  objects.  Peruvian  Bys.  Co.  v.  Thames  and  Meyney 
Mar.  Ins.  Co.,  2  Ch.  623. 

The  power  to  accept  and  issue  bills  and  other  negotiable  instruments  is  one 
with  which  it  is  generally  desired  to  endow  a  company,  and  where  desirable,  it 
is  expedient  to  provide  accordingly  in  express  terras  in  the  memorandum,  at  any 
rate  where  the  company  is  not  formed  for  purposes  which  necessarily  imply  the 
power.  In  tlie  absence  of  an  express  power  the  test  is  what  is  necessary  to  carry 
on  the  partnership  business  under  ordinary  circumstances  and  in  the  usual 
course  of  business.  Re  CunniiH/hnm  ^  Co.,  .36  Ch.  D.  .538;  Re  (lenrral 
Estates  Co.,  L.  R.  3  Ch.  762. 

The  following  are  cases  in  which  it  has  been  held  that  eompanios  had  no 
such  power: — Bramah  v.  Roberts,  3  Bing.  N.  C.  963,  which  was  a  case  of  a 
gas  company;  Dickenson  v.  Valpy,  10  B.  &  C.  128,  the  case  of  a  mining  com- 
pany; Steele  v.  Ilarmer,  14  M.  &  W.  831,  the  case  of  a  cemetery  company; 
Bull  V.  Morrell,  12  Ad.  &  E.  745,  the  case  of  a  salt  and  alkali  company; 
Thompson  v.  Universal  Salvage  Co.,  1  Ex.  694,  the  case  of  a  salvage  company; 
Bateman  v.  Mid-Wales  Rail.  Co.,  L.  R.  1  C.  P.  499,  the  case  of  a  railway; 
Atkin  V.  Wardle,  61  L.  T.  23,  the  case  of  a  swimming  bath  company. 

If  the  name  of  the  company  is  not  correctly  given,  the  directors  signing  on 
its  behalf  may  be  personally  liable.  Atkin  v.  Wardle,  supra ;  Nassau  v.  Tyler, 
70  L.  T.  376;  and  see  Penrose  v.  Martyn,  E.  B.  &  E.  490;  Button  v.  Marsh, 
L.  R.  6  Q.  B.  361;  and  Dennatine  v.  Ashworth,  21  T.  L.  R.  510;  sect.  63 
of  the  Companies  Act,  1908.    But  see  supra,  p.  454. 

Where  an  acceptance  is  "  per  proc."  an  indorsee  for  value  is  bound  to  inquire 

into  the  authority  to  accept.     Re  Land  Credit  Co.  of  Ireland,  L.  R.  4  Ch.  460. 

As  to  execution  of  a  bill,  see  sect.  77.    The  authority  under  the  .section  must 

be  an  authority  in  fact.     Premier  Industrial  Bank  v.  Crabtree,  (1909)  1  K.  B. 

106. 


Form  113. 

To  act  as 

trustee. 


To  undertake  and  execute  any  trusts  the  undertaking  whereof  may 
seem  desirable,   and  either  gratuitously  or  otherwise. 

^^'he^c   the   undertaking   of   trusts   is  contemplated,   power   should   be   taken, 
unless  Form  119  is  used  and  is  considered  sufficient. 


Form  114  "^^  ^^^^  "^^  dispose  of  the  undertaking  of  the  coy  or  any  pt  thof  for 

such  conson  as  the  coy  may  think  fit,  and  in  particular  for  shares, 

nndertakino-      debentures,  or  securities  of  any  other  coy  having  objects  altogether 
or  in  pt  similar  to  those  of  this  coy. 


A  clause  to  this  effect  may  now  almost  be  regarded  as  a  common  form,  and 
the  power  is  often  found  useful.  Of  course,  every  company  can  effect  a  sale 
of  its  undertaking  under  sect.  192  of  the  Companies  Act  of  1908,  replacing 
sect.  161  of  the  Companies  Act,  1862  [infra,  Chap.  XXI.],  but  only  by  going 
into  liquidation.  Occasions,  however,  sometimes  arise  in  which  it  is  more  bene- 
ficial to  sell  without  winding-up,  especially  where  the  sale  is  conditional  on  the 
floating  of  a  new  company,  or  when  the  number  of  dissentients  on  a  sale  under 
sect.  192  is  likely  to  be  large,  or  where  a  would-be  purchaser  will  not  wait  for  a 
winding-up.     The  proceeds  of  sale  of  the  undertaking,  except  so  far  as  they 
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can  properly  be  regarded  as  profit,  eaiinot  be  distributed  among  the  members     Form  114. 
except  by   means  of  a  winding-up,  or  with   the  sanction  of  the  Court  under 
sect.  46  of  the  Companies  Act,  1908,  the  reduction  of  share  capital  section. 

That  such  a  power  to  sell  was  effective  was  for  a  long  time  regarded  as  settled. 
Grant  v.  United  Switchback  Rail.,  40  C.  Div.  135.  In  that  case  the  memo- 
randum of  association  contained  a  clause  to  the  above  effect,  and  it  was  held 
that  an  agreement  to  sell,  sanctioned  by  resolution  of  a  general  meeting,  was 
unimpeachable.  Cotton,  L.  J.,  said:  "It  is  clear  that  a  contract  of  this  nature 
was  within  the  objects  of  the  company  ";  and  Lindley,  L.  J.,  said:  "Again,  it 
was  clearly  not  ultra  vires  of  the  company,  for  when  we  look  at  the  memorandum 
of  association  we  find  powers  so  wide  as  clearly  to  include  such  a  transaction. "" 
-S.   v.,  37  W.   R.  313. 

In  that  case,  it  is  true,  the  sale  did  not  include  the  whole  undertaking;  but 
in  Cotton  v.  Imperial,  cfc.  Co.,  (1892)  3  Ch.  454,  the  xvliole  undertaking  was 
sold  for  shares,  and  Chitty,  J.,  held  the  sale  valid.  It  was  contended  that  such  a 
sale  could  only  be  made  under  sect.  161  of  the  Act  of  1862,  but  the  learned  judge 
held  that  there  was  no  foundation  for  this  contention.  See  also  New  Zealand, 
i^c.  Co.  v.  Peacock,  (1894)  1  Q.  B.  622,  where  the  case  last  mentioned  was 
followed  by  the  Court  of  Appeal. 

A  still  stronger  case  is  Borax  Co.,  Foater  v.   Borax  Co.,  (1901)   1  Ch.   326, 
where  the  memorandum  empowered  the  company  to  carry  on  a  specified  busi- 
ness, to  amalgamate  with  another  company  carrying  on  a  similar  business,  to 
sell  all  or  any  part  of  its  business  or  property,  and  to  hold  debentures  or  shares 
in  any  other  company.    The  company  sold  all  its  property,  including  the  good- 
will (except  certain  securities),  to  a  new  company,  formed  to  purchase  it,  for 
shares  and  securities  in  that  company,  and  agreed  not  to  carry  on  the  specified 
business  except  in  conjunction  with  and  for  the  benefit  of  and  on  behalf  of  tiie 
new  company;   and  the  Court  of  Appeal  held  that  the  transaction  was  valid. 
.See   also    Mason   v.    Motor   Traction   Co.,    (1905)    1    Ch.    419;    Booth    v.    Sew 
.Afrikander  Mining  Co.,  (1903)  1  Ch.  295;   Ilonig  v.   Blackett's  Mines,  49  S.  J. 
770;   and  Nicholson  v.   Consolidated  Kent  Collieries,  Times,  19th  April,  1905,,  | 
in  which  Joyce,  J.,  followed  the  above  decisions,  and  held  that  a  sale  of  the!   I 
defendant   company's    undertaking   for   shares   in   a    new    company    was    valid,! 
although  the  sale  was  made  by  the  directors  without  the  sanction  of  a  duly  con-   j' 
vened  meeting  of  the  company. 

These  decisions  were  in  accordance  with  the  decisions  as  to  unregistered  com- 
panies. See  Aiijus  Life  Assurance  Co.,  39  C.  D.  571 ;  Sovereign  Life  Co.,  42 
V.  D.  542;  Ilarman's  case,  1  C.  D.  326;  Conquest's  case,  1  C.  D.  334;  Borman's 
ease,  3  C.  D.  21;  Clay  v.  liuford,  5  De  G.  &  S.  768;  W(dl  v.  London  a»d 
Northern  Assets  Co.,  (1898)  2  Ch.  469. 

The  whole  subject  ha.s  now,  however,  been  re-opened  by  a  recent  decision  of 
the  Court  of  Appeal.  Bisgood  v.  Henderson's  Transvaal  Estates  Co.,  (1908) 
1  Ch.  743.  In  that  case  a  scheme  of  reconstruction  very  similar  to  that  held 
valid  in  Cotton  v.  The  Imperial,  ^c.  Corporation  was  being  carried  out  by  the 
company  under  a  power  in  its  memorandum,  and  the  Court  held  it  to  be  tdtrc 
vires  on  the  ground  that  sect.  161  of  the  Companies  Act,  1862  (now  sect.  192 
■of  the  Act  of  190H),  by  implication  prohibits  a  company  selling  its  undertaking 
for  shares  under  a  power  in  its  memorandum  where  the  sale  is  made  at  a  time 
when  a  voluntary  winding-up  and  distribution  of  the  shares  is  '"  proposed." 
In  other  words,  the  Court's  view  was  that  "  if  the  company  is  proposed  to  be 
wound  up  and  the  transaction  is  a  sale  and  distribution,  then  the  statute 
provides  that  sale  by  conversion  into  money  may  be  replaced  by  exchange  for 
shares  on  the  terms,  but  only  on  the  terms,  of  complying  with  the  provisions 
of  sect.  161,'"  now  replaced  by  sect.  192  of  the  Act  of  1908.  The  decision 
does  not  invalidate  a  sale  under  the  power  in  the  memorandum  for  cash,  or  a 
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Form  114.  sale  for  shares  where  it  is  proposed  to  keep  the  selling  coiiipaiiy  going.  This 
decision  of  the  Court  of  Appeal  therefore,  if  correct,  qualifies  and  pm  tnnto 
modifies  the  law  as  previously  laid  down,  but  it  is  not  generally  considered  by 
the  profession  to  be  good  law:   see  further,  iniru,  Chap.  XXI. 


Form  115. 

To  advertise 
products  of 
company . 


To  adopt  such  means  of  making-  known  tlio  produces  of  the  coy  as 
nmy  seem  expedient,  and  in  particular  by  advertising  in  the  press,  by 
circulars,  by  purchase  and  exhibition  of  works  of  art  or  interest,  by 
publication  of  books  and  periodicals,  and  by  granting  prizes,  rewards, 
and  donations. 

Where,  as  in  some  cases,  a  business  lives  mainly  by  advertisement,  it  is 
expedient  to  insert  special  provision  as  above. 


Form  116. 

To  obtain 
Acts. 


To  obtain  any  provisional  order  or  Act  of  Parliament  for  enabling 
the  coy  to  carry  any  of  its  objects  into  effect,  or  for  effecting  any 
modification  of  the  coy's  constitution,  or  for  any  other  purpose  which 
may  seem  expedient,  and  to  oppose  any  proceedings  or  applicons 
which  may  seem  calculated,  directly  or  indirectly,  to  prejudice  the 
coy's  interests. 

A  company,  like  any  other  subject,  has  a  locus  standi,  without  special  autho- 
rity, to  apply  to  Parliament  for  any  purpose;  but  the  funds  of  a  company 
cannot  be  used  for  the  purpose  of  obtaining  a  parliamentary  modification  of  its 
constitution  unless  the  memorandum  gives  the  requisite  authority.  Ware  v.. 
Grand  Junction  Waterworks  Co.,  2  R.  &  M.  470;  Gt.  W.  Rail.  v.  Rnshout, 
5  De  G.  &  S.  290;  Caledonian  Co.  v.  Solway,  23  W.  R.  164.  Ilenco  the 
importance  of  inserting  a  clause  as  above  when  an  application  is  at  all 
probable. 

As  to  opposing  a  bill  in  Parliament,  see  Att.-Gen.  v.  Mayor  of  Brecon,  10 
C.  D.  204;  approved  and  distinguished  in  Leith  Conned  v.  Leith  Harbour 
Comms.,  (1899)  A.  C.  508;  Att.-Gen.  v.  Swansea  Corp.,  (1898)  1  Ch.  602; 
also  Brooks,  Jenkins  cj-  Co.  v.  Mayor,  ^c.  of  Torquay.  (1902)  1  K.  B.  601. 


Form  117. 

Foreign 
registration. 


To  procure  the  coy  to  be  registered  or  recognized  in  any  foreign 
country  or  place  [or  in jnd  elsewhere  abroad]. 

Where  a  company  intends  to  carry  on  business  abroad,  the  above  is  some- 
times inserted.  See  also  Form  119,  which  is  more  commonly  used;  but  if  a 
company  is  expressly  authorized  to  carry  on  business  abroad,  it  has  an  implied 
power  to  do  all  things  necessary  for  the  purpose. 


To  sell,  &c. 


Form  118.  ^'^  ®^^^'  iiiipi'ove,  manage,  develop,  exchange,  lease,  mortgage, 
enfranchise,  dispose  of,  turn  to  account,  or  otherwise  deal  with,  all 
or  any  part  of  the  ppty  and  rights  of  the  coy. 

This  is  almost  always  inserted,  and  expressly  invests  the  company  with  ample 
powers  of  dealing  with  its  property.  Even  if  the  company  is  already  invested  by 
its  constitution  with  a  power  of  dealing  with  its  property,  the  clause  is  useful  as 
illustrating  modes  of  doing  so. 
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To  do  all  or  any  of  the  above  things  [in  any  part  of  the  world  and]    Porm  119. 
as  principals,  agents,   contractors,  trees,   or  otherwise,  and  by  or  to  act  as 
through  trees,  agents,  or  otherwise,  and  either  alone  or  in  conjunction  trustees,  &c. 
with  others. 

The  above  is  frequently   inserted  with  a  view   to  providing   for  unforeseen 
contingencies. 

To  do  all  such  other  things  as  are  incidental  or  conducive  to  the    Form  120. 
attainment  of  the  above  objects. 


General 
words. 


As  to  this,  see  supra,  pp.  471  et  seq. 


And  it  is  hby  declared  that  the  word  "  coy  "  in  this  clause  shall  be    Form  121. 
deemed  to  include  any  partnership  or  other  body  of  persons,  whether  interpreta- 
incorporated  or  not  incorporated,  and  wliether  domiciled  in  the  United   tion  clausp. 
Kingdom  or  elsewhere,  and  the  intention  is  that  the  objects  specified 

in  each  paragraph  [or,  in  each  of  the  first paragraphs]  of  this 

clause  shall,  except  whore  otherwise  expressed  in  such  paragraph,  bo 
in  no  wise  limited  or  restxicted  by  reference  to  or  inference  from  the 
terms  of  any  other  paragraph  or  the  name  of  the  coy. 

The  concluding  portion  of  the  above  paragraph  in  innertcd  in  order  to  exclude 
or  control  the  application  of  the  artificial  novel  ruin  of  construction  (referred 
to,  supra,  p.  470),  whore  the  stultifying,  sterilising  operation  of  that  rule 
might  paralyse  the  company. 

In  most  cases  it  seems  wiser  to  insert  the  bracketed  words  referring  to  certain 
specified  paragraphs  in  lieu  of  the  general  reference  to  each  paragrapii,  for  at 
any  rate  one  learned  judge  has  found  a  difficulty  in  applying  the  general 
references,  supra,  p.  470;  but  where  it  is  specially  desirable  to  emphasize  the 
independence  of  some  of  the  objects,  one  of  the  other  courses  indicated  above 
can,  if  preferred,  be  adopted. 


ADDITIONAL   OBJECT   CLAUSES. 

To  lay  out  land  for  building  purposes,  and  to  build  on,  improve,  let    Form  122. 
on  building  leases,  advance  money  to  persons  building  on,  and  other-  ^p^^  ^^^ji^j  ^^ 
wise  develop  the  same,  in  such  manner  as  may  seem  expedient  to  and  improve 
advance  the  coy's  interests. 

To  develop  and  turn  to  account  any  land  acquired  by  the  coy  or  in    Form  123. 
which  it  is  interested,  and  in  particular  by  laying  out  and  preparing  ""^^^^^^ 
the  same  for  building  purposes,  constructing,  altering,  pulling  down, 
decorating,  maintaining,   fitting  up,  and  improving  buildings  and 
conveniences,  and  by  planting,  paving,  draining,  farming,  cultivat- 
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Form  123.  ing,  letting  on  building  lease  or  building  agreemt,  and  by  advancing 
money  to  and  entering  into  contracts  and  arrangements  of  all  kinds 
with  builders,  tenants,  and  others. 

The  above  is  not  uncommonly  inserted  where  a  company   h  likely  to  have 
surplus  land  on  its  hands. 


Form  124. 

ATualgamii- 
tion. 


To  amalgamate  with  any  other  coy  having  objects  altogether  or  in 
pt  similar  to  those  of  this  coy. 

"  Anialganiation  ''  is  not  uncommonly  made  one  of  the  objects,  but  it  is  by 
no  means  clear  what  the  extent  of  the  operation  of  the  clause  is.  "  To  amal- 
gamate "  probably  authorizes  a  company  to  acquire  the  business  and  liabilities 
of  another  company.  Pulbrook  v.  New  Civil  Service  Co.,  26  W.  R.  11;  Era 
case,  1  De  G.  J.  &  S.  29;  South  African  Supply,  ifc.  Co.,  (1904)  2  Ch.  268; 
see  Chap.  XXII.  Where  it  is  desired  to  confer  this  power,  it  seems  better  to  do 
so  in  express  terms.  See  Form  98.  To  "  amalgamate "  also  appears  to 
authorize  a  sale  of  the  company's  business  in  consideration  of  shares  in  the 
purchasing  company.  Dougan'n  case,  8  Ch.  515;  Pulbrook  v.  New  Civil 
Service  Co.,  nbi  supra;  Wynne's  case,  8  Ch.  1007;  Financial  Corp.,  28  W.  R. 
760;  and  Wall  v.  London  and  Northern  Assets  Corporation,  (1898)  2  Ch.  469; 
Bora.v  Co.,  Foster  v.  Borax  Co.,  (1901)  1  Ch.  326.  But  here  again  it  is  far 
better  to  give  this  power  in  express  terms,  as  in  Form  114. 


Form  125.         To  distribute  any  of  the  ppty  of  the  coy   in  specie  among  the 
members . 


To  divide 
assets  ia 
specie. 


This  clause  is  not  uncommonly  inserted,  and  may  be  found  convenient.  In 
the  absence  of  such  a  clause,  either  in  the  memorandum  or  articles,  it  is  con- 
ceived that  a  majority  has  no  power,  as  against  a  dissentient  minority,  to 
authorize  a  distribution  of  assets,  e.g.,  shares  in  some  other  company,  in  specie, 
either  under  sect.  46  of  the  Companies  Act,  1908  (Act  of  1877,  s.  3),  or  in  a 
winding-up.  However,  the  Court  can,  in  a  winding-up,  sanction  a  distribu- 
tion in  specie,  as  also  under  sect.  120  whether  in  a  winding-up  or  otherwise. 
English  and  Foreign  Credit  Co.,  1  T.  L.  R.  p.  1,  Bacon,  V.-C,  25  Oct. 
1884.  See  also  March  v.  Martin,  which  was,  in  effect,  an  action  for  winding- 
up  an  unregistered  association  called  the  Municipal  Trusts  :  Malins,  V.-C. 
(10th  June,  1880),  sanctioned  a  scheme  for  the  division  of  the  assets  in  specie. 
The  assets  consisted  of  municipal  bonds  and  uncollected  coupons.  And  see 
Tunis  Rail.  Co.,  31  L.  T.  264;   10  C.  D.  270,  n. 

The  Liquidation  Act,  1868  (31  &  32  Vict.  c.  68),  only  applied  where  winding- 
up  proceedings  were  pending  at  the  passing  of  the  Act. 

Where  the  above  clause  is  inserted,  the  articles  of  association  generally  con- 
tain further  provisions  as  to  distribution.     It  would  seem  that  a  provision  in 
he  articles  is  sufficient. 

ometimes  it  is  considered  better  to  use  the  words  "  in  kind,"  instead  of 
"  in  specie."  Both  mean  the  same  thing.  But  "  in  specie  "  are  the  words  used 
by  Lord  Cairns  in  Iloole  v.  G.  W.  Ry.,  3  Ch.  271;  and  by  the  Legislature  in 
the  Act  of  1868,  above  referred  to;  they  are  the  words  generally  used,  and 
seem  to  bo  sufficient.  See  South  African  Supply  and  Cold  Storage  Co.,  (1904) 
2  Ch.  268. 
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If  thought  fit  to  obtain  any  Act  of  Parliameat  dissolving-  the  coy    Form  126. 
and  re-incorporating  its  members  as  a  new  coy  for  any  of  the  objects  To  obtain  Act 
specified  in  this  memdum,  or  for  effecting  any  other  modification  in  of  incorpora- 
the  coy's  constitution. 

It  was  by  no  means  uncommon,  where  it  was  desired  to  procure  the  incor- 
poration of  a  comj)any  by  special  Act,  or  to  obtain  a  Provisional  Order  to  be 
confirmed  by  Parliament,  for  the  promoters,  in  the  first  instance,  to  form 
themselves  into  a  company,  under  the  Act  of  1862,  for  the  desired  objects; 
and  also  for  the  express  purpose  of  applying  to  Parliament  for  an  Act  dissolv- 
ing the  company  so  formed,  and  establishing  in  its  place  another  company  for 
the  like  objects,  but  regulated  by  the  '"  Cumpanics  Clauses  Consolidation  Act, 
1845,''  and  the  Acts  amending  the  same.  And  the  same  is  done  under  the  Act 
of  1908.  The  advantages  of  this  mode  of  procedure  by  incorporation  are  con- 
siderable. If  promoters  are  not  incorporated,  there  is  room  for  much  dispute 
and  possible  litigation  as  to  their  rights  and  liabilities  inter  se,  especially  if 
tlie  application  to  Parliament  is  abortive;  but  if  they  are  incorporated,  the 
articles  of  association,  and,  if  necessary,  specific  agreements  made  with  the  pre- 
liminary company,  preclude  all  controversy  in  such  matters. 

Again,  a  company  incorporated  by  Act  of  Parliament  is  not  bound  by  con- 
tracts made  before  its  incorporation  by  its  promoters,  unless  the  Act  confirms 
the  agreements.  But  if  the  promoters  have  formed  themselves  into  a 
preliminary  company,  such  company  can  enter  into  all  necessary  contracts, 
■e.g.,  to  purchase  land,  to  pay  compensation,  to  engage  officers,  and  so  forth, 
and  all  these  contracts  will  become  binding  on  the  Parliamentary  company, 
because  clauses  are  always  inserted  in  an  Act  which  dissolves  one  company  and 
•establishes  another  in  its  place,  transferring  the  contracts  and  liabilities  of  the 
former  to  the  latter. 

The  directors  of  the  preliminary  company  should  be  given  full  powers  to  take 
all  necessary  proceedings,  and  the  company  can,  of  course,  from  time  to  time, 
alter,  vary,  and  control  such  powers  and  proceedings. 

This  course  is  not  uncommonly  adopted  when  it  is  desired  to  vest  the  under- 
taking of  an  established  company  in  a  new  company,  and  the  transaction 
requires  the  authority  of  Parliament. 


[To  purchase  or  otlierwise  acquire,  on  such  terms  and  in  such    Form  127. 
manner  as  the  regulations  of  the  coy  from  time  to  time  provide,  any  To  acqmre 
shares  in  the  coy's  capital.]  the  company's 


own  shares. 


Such  a  clause  is  sometimes  inserted;  and  from  some  of  the  earlier  i-eported 
«ases  it  would  seem  to  liave  been  considered  that  a  company,  if  authorized  by 
its  memorandum,  might  purchase  its  own  shares  without  the  sanction  of  the 
Court. 

But  it  is  now  clear  bc^'ond  dispute  that  it  is  ultra  vires  for  a  company 
limited  by  shares  to  purchase  its  own  shares.  Such  a  purchase  necessarily 
involves  a  reduction  of  capital,  and  no  reduction  of  such  a  company's  capital  is 
permissible  without  the  sanction  of  the  Court.  Trevor  v.  IVhitworth,  12  App. 
Cas.  409;  British,  ^-c.  Co.  v.  Couper,  (1894)  A.  C.  399;  Bellerby  v.  Rowland, 
ic.  Co.,  (1902)  2  Ch.  14,  22.     See  further  infra.  Chap.  VII. 

In  the  case  of  an  unlimited  company  such  a  power  is  valid  (Borouffh  Com- 
mercial, 4'c.  Soc.,  (1893)  2  Ch.  243),  as  also  in  the  case  of  a  company  limited 
Jby  guarantee,  and  in  these  cases  it  may  be  expedient  to  insert  such  a  clause 
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Interest  out 
of  capital. 


Form  127.  vhcu  the  power  is  desired;  for  otherwise  it  may  be  said  that  the  application  of 
the  company's  funds  to  the  acquisition  of  its  own  shares  would  be  ultra  vires. 

It  should  be  borne  in  mind  that  where  a  company  seeks  a  quotation  for  its 
shares  on  the  London  Stock  Exchange,  its  articles  must  prohibit  the  purchase 
of  its  own  shares.      Sec  infra,  p.  646. 

Directors  who  expend  the  funds  of  their  company  in  an  ultra  inres  pur- 
chase of  its  shares  are  liable  to  make  good  the  amount.     [See  Chap.  XX.,  infra.  J 

Formerly  it  was  not  uncommon  to  find  in  a  memorandum  a  clause  empowering 

the  company  "  During  a  period  not  exceeding  years  to  apply  a  competent 

part  of  the  capital  in  paying  interest  on  the  paid-up  oaj)ital  for  the  time  being 
at  a  rate  not  exceeding  5  per  cent,  per  annum." 

But  it  seems  clear  that,  in  the  case  of  a  company  limited  by  shares  (except 
under  sect.  91  of  the  Act  of  1908),  such  a  power  is  practically  inoperative ; 
for  here  again  the  exercise  of  the  power  would  involve  a  reduction  of  capital,  and 
such  a  reduction  can  only  be  effected  with  the  sanction  of  the  Court.  Trevor 
V.  Whitworth,  12  App.  Cas.  409.  Accordingly,  the  insertion  of  the  clause 
does  not  dispense  witli  the  necessity  of  obtaining  the  sanction  of  the  Court; 
and  it  is  therefore  misleading  and  objectionable.  Some  of  the  Indian  railways,^ 
with  the  approval  of  the  Secretary  of  State,  paid  interest  during  construction, 
under  a  power  in  their  memorandum  of  association;  but  this  having  been 
found  to  be  illegal,  an  Act  was  obtained  (The  Indian  Railways  Act,  1894  (57 
Vict.  c.  12)),  authorizing  sub  inodo  payment  in  the  future  and  sanctioning 
past  payments. 

The  same  concession  has  now  been  made  by  the  Legislature  in  favour  of 
companies  under  the  Companies  Act,  1908  (sect.  91  replacing  sect.  9  of  the 
Companies  Act,  1907);  but  the  power,  as  will  be  seen  by  reference  to  the  section, 
is  carefully  hedged  round  with  conditions  designed  to  prevent  any  abuse. 
The  opening  words  of  sect.  91  are:  ''  Where  any  shares  of  a  company  are  issued 
for  the  purpose  of  raising  money  to  defray  the  expenses  of  the  construction  of 
any  works  or  buildings  or  the  provision  of  any  plant  which  cannot  be  made 
profitable  for  a  lengthened  period,  the  company  may  pay  interest  on  so  much  of 
that  share  capital  as  is  for  the  time  being  paid  up  for  the  period,  and  subject  to 
the  conditions  and  restrictions  in  thus  section  mentioned,  and  may  charge  the 
same   to   capital." 


Form  128.         ^^  promote   freedom  of  contract,  and  to  resist,  insure  ai^ainst, 

counteract,  and  discourag-e  interference  tliei'ewith,  and  to  subscribe  tO' 

Labour  <•       t   e  i 

difficulties.        any  asson  or  lund  tor  any  such  purposes. 

There  is  nothing  illegal  in  subscribing  to  a  trade  union  if  the  company  is 
empowered  as  above.     See  supra,  p.  113. 


Form  129.         (a)  To  accumulate  funds,  and  to  admit  any  pereon  or  persons  to- 
Special  for        participate  in  the  profits  or  assets  of  the  coy^ 

guarantee    k         Q)^  To  distribute  any  of  the  assets  for  the  time  being  of  the  coy 
companiesj.  |     g^jj^Q^g  ^j^p  members  in  kind,  and  to  stipulate  for  and  obtain  for  the 

members,  or  any  of  them,  any  ppty,  rights,  pri\dleges,  or  options, 
(c)  To  acquire  by  surrender  or  otherwise,  the  whole  or  any  pt  of 

the  interest  of  anv  member  of  the  cov  therein. 
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(d)  To  assign  to  any  member  or  class  of  members  any  preferential.    Form  129. 
special  or  qualified  rights  or  privileges  over  or  as  compared  with  any 
other  members  as  regards  participation  in  profite  or  assets,  and  as 
regards  voting,  and  as  regards  winding-up  or  otherwise  howsoever. 

The  above  clauses  are  usually  inserted  in  the  memorandum  of  association  of 
a  company  limited  by  guarantee  when  the  members  are  to  be  interestod  in 
varying  proportions. 


OBJECTS  FOR  SPECIFIC  COMPANIES. 


IjIST. 


Names.  No.  of  Form. 

Accidents   Insurance   131a 

Aerial  Conveyance  1.57a 

African  Concessions  178 

American  Railroad  194 

Art   Exhibitions  155a 

Assets  Conversion    137 

Assurance  (Fire)  133 

Assurance  (Life  and  Accident)..     130 
Assurance  (Marine  and  Transit)     131 

Assurance  (Mutual  Ship)  132 

Assurance  (Workmen's  Compen- 
sation)       13o 

Baidf   136 

Brewery  150 

Brickmakers  162 

Builders'  Institute  204 

Building  17* 

Carriers 185 

Cattle  Importers  186 

Chamber  of  Commerce  203 

Chemists   189 

Cinematograph  164a 

City  Buildings 176 

Clothiers  153 

Club  173,  198,  200 

Club  House  199 

Coal,  Iron  and  Steel  181 

Coffee  Taverns  165 

College  or  School  172 

Colonial  Importers  187 

Colonial  Loan  Agency  and  In- 
vestment       14i3 

Colonization  and  Land  177 

Colour  Process  Printers 186a 

Commerce  (Chamber  of)  203 


Names.  No.  of  Form. 

Common  Rights  Protection  207 

Concessions  178 

Contractors  (Public  Works)  142 

Co-operative  Store  169 

Cotton  Spinners  151 

Cricket  Club 158 

Cycle  Manufacturers  157 

Dairy 147b 

Diamond  Mining  I'^Sa 

Dock    149 

Drapers,  Warehousemen,  &c.   ...     153 

Electric  147,  147a 

Employers'      Liability      (Work- 
men's Compensation)  xissur- 

ance     1^5 

Engineers   (Mechanical),  &c.   ...     154 

Exchange  197 

Exploration  and  Financial  ...139,  140 

Federation  204a 

Financial  138,  141 

Fire  Insurance 133 

Flat  Proprietors  133a 

Gas  Works  1^6 

Gold   Mining   180 

Goldsmiths  147c 

Guarantee   and   Indemnity   134 

Hotel  Company  170 

Indemnity   and   Guarantee   134 

Infant  and  Invalid  Food  191a 

Investment  Trust  144,  145 

Iron,  Steel  and  Coal  181 

Ironmongery  1^3 

Land  and  Buildings  175 


Laundry 


159 


Law  Society  201 
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XaiuOM.                       No.  of  Fcii-ni. 

liibrary  171 

Life  and  Accident  Assurance  130 

Loan  Club  173 

Magazines,  &c 1(>4 

Marine  and  Transit  Insurance  ...  131 

Meat  and  Cattle  Importers  186 

Mechanical  Engineers,  <Scc 154 

Medicines  (Patent)  191 

Memorial  to   Poet  209 

Mining 179 

Moncylcnding 138 

Motor  Omnibuses   190a 

Musical  S(K;iety 208 

Mutual  Ship  Insurance  132 

Newspaper  Proprietors  163 

Omnibus,  kv.  Proprietors  190 

Patent  Medicines  191 

Patents  (Special)  156 

Petroleum  179a 

Planters  192 

Poet  (Memorial  to)  209 

Political  Club  200 

Printers,  ^c 164,  186a 

Protectioji  of  Common  Rights  ...  207 

Providers    (Universal)    153 

Public  Hall 167 

Public  House  Trust   206 

Public  Work  Contractors  142 

Quarry   178a 

Race  Course  168 


Names.  Xo.  of  1  .)iiu. 

Railway  194 

Refreshment  Booms  166 

Rubber    192a 

Saw  Mills  193 

School  or  College   172 

Shipowners  182,   184 

Shoemakers  ISOb 

Single  Steamship   183 

Soap  ilanufacturers  205 

Special  Pati-nts  156 

Stationers,  (.S:c 161 

Steamship  Lines 184a 

Steel,  Iron  and  Coal 181 

Stores    153,    169 

Surgical   Instrument   .Makers    ...      188 

Tea   Planters   192 

Tea  Shops lG4b 

Telephone  152 

Theatre  146 

Tobacco  160 

Tourist  Agents 160a 

Trade  Protection 202 

Tramways   195 

Universal  Provider  153 

Wagon  Company 155 

Warehousemen,  &c 153 

Waterworks  14S 

Workmen's    Compensation    (.Mu- 
tual Assurance)   135 

Workmen's  Homes  166a 


Form  130. 

Life  and 
accident 
assurance. 


(1)  To  uariy  on  the  business  of  lite  assurance  in  all  its  biaucLes, 
and  iu  particular  to  grant  or  effect  assurances  of  all  kinds  for  pay- 
ment of  money  by  way  of  a  single  payment,  or  by  several  payments, 
or  by  way  of  immediate  or  deferred  annuities  or  otherwise,  upon 
the  happening  of  all  or  any  of  the  following  events,  namely,  the 
death,  or  marriage,  or  birth,  or  survivorship,  or  failure  of  issue  of 
or  the  attainment  of  a  given  age  by  any  person  or  persons,  or  the 
expiration  of  any  fixed  or  ascertainable  period,  or  the  occurrence  of 
any  contingency  or  event  which  would  or  might  be  taken  to  affect 
the  interest,  whether  in  possession,  vested,  contingent,  expectant, 
prospective,  or  otherwise,  of  any  person  or  persons  in  any  ppty,  or  the 
loss  or  recovery  of  contractual  or  testamentary  capacity  in  any  person 
or  persons,  and  also  (in  connection  with  assurances  on  the  life  or  lives 
of  the  same  person  or  persons,  but  not  otherwise)  to  grant  assurances 
payable  upon  or  after  the  happening  of  personal  injuries  caused  by 
accident  of  any  description,  or  upon  the  happening  of  sickness  or 
bodily  or  mental  incapacity. 
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(2)  To  grant  annuities  of  all  kinds,  whether  dependent  on  human    Form  130. 
life  or  otherwise,  and  whether  perpetual  or  terminable,  and  whether 
immediate  or  deferred,  and  whether  contiug-ent  or  otherwise. 

(3)  To  contract  with  leaseholders,  borrowers,  lenders,  annuitants, 
and  others  for  the  establishment,  accumulation,  provision,  and  pay- 
ment of  sinking-  funds,  redemption  funds,  depreciation  funds,  renewal 
funds,  endowment  funds,  and  any  other  special  funds,  and  that  either 
in  consideration  of  a  lump  sum,  or  of  an  annual  premium,  or  other- 
wise, and  generally  on  such  terms  and  conditions  as  may  be  arranged. 

(4)  To  purchase  and  deal  in  and  lend  on  life,  reversionary,  and 
other  interests  in  ppty  of  all  kinds,  whether  absolute  or  contingent, 
or  expectant,  and  whether  determinable  or  not;  and  to  acquire,  lend 
mone^-  on,  redeem,  cancel,  or  extinguish  by  purchase,  surrender,  or 
otherwise,  any  policy,  security,  grant,  or  contract  issued,  made,  or 
taken  over  or  entered  into  by  the  coy. 

(5)  To  reassure  or  counter-assure  all  or  any  risks,  and  to  undertake 
all  kinds  of  re-assurance  and  couiitd-iissiniime  connected  with  any 
of  the  business  afsd. 

(G)  To  give  to  any  class  or  section  of  thuso  who  assure,  or  have 
other  dealings  with  the  coy,  any  rights  over  or  in  relation  to  any 
fund  or  funds,  or  a  right  to  participate  in  tlio  profits  of  the  coy,  or 
in  the  profits  of  any  particular  branch  or  pt  of  its  business,  or  any 
other  special  privileges,  advantages  or  benefits. 

[Add  selection  pf  comino-n  forms,  supra,  Forms  97  to  120.] 

TuK   Assurance   Companies   Act,   1909    (9    Edw.    VII.    c.   49). 

Tliis  Act  applies  (sect.  1)  to  all  persons  or  bodies  of  persons,  whether  cor- 
porate or  unincorporate,  not  being  registered  under  the  Acts  relating  to  Friendly 
Societies  or  to  Trades  Unions  (hereinafter  referred  to  as  Assurance  Com- 
panies), whether  established  before  or  after  the  commencement  of  this  Act, 
and  whether  established  witliin  or  without  the  United  Kingdom,  to  carry  on 
within  the  United  Kingdom  assurance  business  of  all  or  any  of  the  following 
classes,  namely,  life  assurance  business  or  the  granting  of  annuities  upon  human 
life,  fire  insurance  busincs';,  accident  insurance  bu.siness,  employers'  liability 
insurance  business,  bond  investment  business,  subject  as  respects  any 
class  of  assurance  business  to  the  special  provisions  of  the  Act  relating  to  the 
business  of  that  class.  The  Act  (sect.  2)  requires  every  assurance  company 
to  deposit  and  keep  deposited  with  the  Paymaster-General  for  and  on  behalf  of 
the  Supreme  Court  the  sum  of  20,000/.,  and  provides  that  the  deposit  may 
be  made  by  the  subscribers,  and  upon  the  incorporation  of  the  company  is  to  be 
deemed  to  have  been  made  by  and  to  be  part  of  the  assets  of  the  company,  and 
the  Registrar  shall  not  issue  a  certificate  of  incorporation  of  the  company  until 
the  deposit  has  been  made.  The'  Act  also  provides  that  where  a  company 
carries  on  or  intends  to  carry  on  assurance  business  of  more  than  one 
class,  a  separate  sum  of  20,000/.  shall  be  deposited  and  kept  deposited 
under  this  section  as  respects  each  class  of  business,  but  this  require- 
ment is  qualified  later  on.  And  by  sect.  3:  "The  fund  in  each  case 
deposited  is  to  be  regarded  as  a  separate  fund."  The  Act  also  provides  for 
annual  statements  and  audit,  and  divers  other  provisions  corresponding  with 
those  in  the  Life  Assurance  Companies  Acts,  1870  and  1872.  The  Act  will  be 
found    discussed    in    Chap.    XVII.      Where   the   requisite   20,000/.    cannot    be 


■/20 


Form  130. 


MEMORANDA  OF  ASSOCIATION.  [ChAP,  VI. 

found  before  the  formation  of  the  company  the  prospectus  can  be  advertised 
as  of  an  intended  company,  and  it  can  state  that  the  amount  will  be  deposited 
in  due  course.  As  to  the  right  to  deposit  on  amalgamation,  see  Scottish,  ^c. 
Economic  Society,  45  C.  D.  220. 

As  to  tea  merchants  granting  annuities,  see  Nelson  v.  The  Board  of  Tradr, 
84  L.  T.  505;   49  W.  R.  500;  and  see  Nelson  #  Co.,  22  T.  L.  R.  406. 

As  to  payment  out  of  the  deposit,  see  Life  and  Health  Assur.  Assoc,  (1910) 
1   Ch.   458. 


Form  131.         (1)  To  carry  on  the  business  of  marine  insurance  in  all  its  branches, 
Marine  andT     ^^^^  ^^  particular,  without  prejudice  to  the  generality  of  the  foregoing- 
transit  insur-    words,  to  make  or  effect  insurances  on  ships,  vessels,  boats,  and  craft 
of  all  kinds,  and  on  goods,  merchandise,  live  or  dead  stock,  luggage, 
effects,  specie,  bullion,   or  other  ppty,  respondentia  and  bottomry 
interests,  commissions,  profits  and  freights. 

(2)  To  carry  on  all  kinds  of  transit  insurance  business,  and  gene- 
rally every  kind  of  insurance  and  re-insurance  business,  except  the 
issuing  of  policies  of  assurance  upon  human  life. 

[Add  (e)  and  (f)  of  Form  1.30,  ami  selection  of  General  Forms,  97 
et  seq.] 

Form  131a.       (1)  To  carry  on  the  business  of    accident    insurance  in    all    its 
branches,  &c. 


Form  132. 

Insurance  of 
all  kinds. 


(1)  To  carry  on  all  kinds  of  insurance  business,  and  all  kinds  of 
guarantee  and  indemnity  business,  and  in  particular,  without  pre- 
judice to  the  generality  of  the  foregoing  words,  to  carry  on  life, 
fire,  marine,  accident,  employers'  liability,  workmen's  compensation, 
disease,  sickness,  survivorship,  failure  of  issue,  burglary  and 
robbery,  theft,  fidelity  and  transit  insurance. 

(2)  To, grant  annuities  of  all  kinds,  whether  dependent  on  human 
life  or  otherwise,  and  whether  perpetual  or  terminable,  immediate 
or  deferi-ed,  absolute,  contingent,  or  otherwise. 

(3)  To  contract  with  leaseholders,  borrowers,  lenders,  &c. 

(4)  To  purchase,  &c.  reversionary  interests,  &c. 

(5)  To  act  as  agents  for  the  issue  of  any  bills,  bonds,  debenture 
stock,  whether  or  not  offered  to  the  public  for  subscription,  and  to 
guarantee  the  subscription  of  any  such  securities  or  shares,  and  to 
act  as  trustee,  executor,  or  administrator  with  or  without  remu- 
neration, and  to  undertake  trusts  of  all  kinds  and  the  conduct  of 
any  business  connected  with  trusts  of  any  description  or  the  estates 
of  deceased  persons,  and  to  receive  for  safe  custody. 

(6)  To  lend  and  advance  money  upon  or  without  security,  in- 
cluding the  lending  of  money  upon  policies  issued  by  the  company 
or  in  respect  of  which  it  is  liable,  and  to  apply  any  of  the  funds  of 
the  company  in  buying  up,  cancelling,  extinguishing,  or  obtaining 
a  release  from  any  policy,  contract,  or  liability. 
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(7)  To  pay,  satisfy,  or  compromise,  &c.  Form  132. 

(8)  To  borrow,  &c. 

[Add  selection  of  common  forms  from  Form  97  et  seq.] 

(1)  To  insure  upon  the  mutual  principle  against  every  description    Form  133. 

of  marine  risk  which  may  be  lawfully  undertaken,  ships,  vessels.  Mutual  ship 

and  craft  of  all  kinds,  in  which  the  members  of  the  coy  are  interested  insurance 

,1  •  companv. 

as  owners,  managing  owners,  mortgagees,  agents,  or  otherwise. 

(2)  To  establish  different  classes  or  clubs  of  insuring  members 
upon  the  footing  that  the  members  of  each  class  or  club  shall  insure 
one  another  on  the  mutual  principle,  and  to  manage  and  regulate 
such  classes  or  clubs. 

(3)  To  purchase,  take  on  lease,  hire,  or  otherwise  acquire,  any  real 
or  personal  ppty  necessary  or  convenient  for  the  purposes  of  the  coy. 

[Add  selection  of  common  forms,  supra,  Forms  97  et  seq.'\ 
It  was  formerly  thought  that  mutual  insurance  societies  were  not  to  be  con- 
sidered as  formed  with  a  view  to  gain,  so  as  to  require,  if  consisting  of  more 
than  twenty  members,  to  be  registered  under  the  Act  of  1862.  See  sect.  4  of 
the  Act.  Arnould  on  Marine  Insurance,  5th  ed.,  vol.  i.,  p.  152.  But  in 
Jix  parte  Hargrove  ^  Co.,  10  Ch.  542,  n.,  Jessel,  M.  R.,  decided  that  a 
mutual  insurance  society  was  within  sect.  4  of  the  Act,  and  not  liaving  been 
registered,  was  an  illegal  association.  Since  this  decision,  several  hundred 
mutual  insurance  societies  have  been  registered.  Their  objects,  for  the  most 
part,  are  the  insurance  of  vessels  or  freight.  In  most  cases  only  a  particular 
class  of  vessels  is  insured,  e.g.,  iron  steamships,  or  vessels  of  not  less  than  1,000 
tons  burden,  or  vessels  engaged  in  a  ])articular  trade,  e.g.,  coal  trade. 

In  most  cases  these  companies  are  limited  by  guarantee,  but  a  considerable 
number  are  registered  as  unlimited  comj)anies.  The  articles  require  very  careful 
treatment,  as  many  of  the  forms  in  common  use  are  full  of  ambiguities,  and 
frequently  lead  to  dispute.  See  Marine  Mutual  v.  Young,  43  L.  T.  441,  as  to 
the  contract  between  the  parties,  and  Baird's  case,  (1899)  2  Ch.  593,  as  to 
amount  of  contribution  on  winding  up. 

(1)  [//  ne-cessary,  insert  one  of  Forms  85  to  96.]  Form  133a. 

(2)  To  carry  on  the  business  of  fire  insurance  in  all  its  branches,  -^T" 
and  to  grant  insurances  against  injury  or  damage  to  or  loss  of  ppty 
directly  or  indirectly  caused  by  or  resulting  from  fire,  lightning,  or 
explosions. 

[Add  selection  of  connnon  forms,  supra,  Forms  97  et  seq.] 

To  carry  on  business  as  proprietors  of  flats  and  to  let  on  lease  or    Form  133b. 
otherwise  apartments  therein,  and  to  provide  for  the  tenants  and  ^;7T 
occupiers  thof  all  or  any  of  the  conveniences  commonly  provided  in  proprietors, 
hotels  or  clubs. 

[Add  selection  of  common  forms,  supra.  Forms  97  et  seq.] 

(1)  To  guarantee  the  fidelity  of  persons  filling  or  about  to  fill  situa-    Form  134. 
tions  of  trust  or  confidence,  and  the  due  performance  and  discharge  Qu^rantee 
by  Buch  persons  of  all  or  any  of  the  duties  and  obligations  imposed  and  indem- 
on  them  by  contract  or  otherwise .  ^^  ^' 

See  American  Surety  Co.  v.  Wrightson,  27  T.  L.  R.  91. 
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Form  134.  ('-^J  To  guarantee  the  due  performance  and  discharge  by  receivers, 
official  and  other  liqrs,  committees,  guardiaas,  executors,  administra- 
tors, trees,  attorneys,  brokers,  and  agents  of  their  respive  duties  and 
obligations. 

(3)  To  guarantee  the  payment  of  money  secured  by  or  payable 
under  or  in  respect  of  debenture  bonds,  debenture  stock,  contracts, 
mortgages,  charges,  obligations,  and  securities  of  any  coy  or  of  any 
authority,  supreme,  municipal,  local,  or  otherwise,  or  of  any  persona 
whomsoever,  whether  corporate  or  unincorporate. 

(4;  To  guarantee  per.^ons  filling  or  about  to  fill  situatioas  of  trust 
or  confidence  against  liabilities  in  connection  therewith,  and  in 
particular  again.st  liabilitie.s  resulting  from  the  misconduct  of  any 
co-trustee,  co-agent,  sub-agent,  or  other  person,  or  from  the  insuf- 
ficiency, imperfection,  or  deficiency  of  title  to  ppty,  or  from  any 
insufficiency,  imperfection,  or  deficiency  in  any  security,  or  from  any 
bankruptcy,  insolvency,  fraud,  or  tortious  act  on  the  part  of  any  other 
persons,  or  from  any  error  of  judgment  or  misfortune. 

(5)  To  guarantee  the  title  to  or  quiet  enjoyment  of  ppty  either 
absolutely  or  subject  to  any  qualifications  or  c<>nditions,  and  to 
guarantee  persons  interested  or  about  to  become  interested  in  any 
ppty  against  any  loss,  actions,  proceedings,  claims,  or  demands  in 
respect  of  any  insufficiency  or  imperfection  or  deficiency  of  title,  or  in 
respect  of  any  incumbrances,  burdens,  or  outstanding  rights. 

(6;  Generally,  except  as  below  mentioned,  to  carry  on  and  transact 
everj'  kind  of  guarantee  business,  and  every  kind  of  indemnity 
bu-siness,  and  every  kind  of  counter  giaarantee  and  counter  indemnity 
business,  and  generally  every  kind  of  insurance  and  reinsurance 
basiness,  whether  of  the  like  or  of  a  different  kind,  and  whether 
now  known  or  hereafter  de\-ised,  except  life  a.ssurance  basiness,  fire 
ixxsuranee  basine.ss,  accident  insurance  busine.ss,  employer-.'  liability 
insurance  busine.ss,  and  bond  investment  business. 

(7)  To  contract  with  leaseholders,  borrowers,  lenders,  annuitants, 
and  others  for  the  establishment,  accumulation,  provision,  and  pay- 
ment of  sinking  funds,  redemption  funds,  depreciation  funds,  renewal 
funds,  endowment  funds,  and  any  other  special  funds,  and  that  either 
in  conson  of  a  lump  sum  or  of  an  annual  premium  or  otherwise, 
and  generally  on  such  terms  and  conditions  as  may  be  arranged. 

(S)  To  undertake  the  office  of  tree,  receiver,  and  liqr,  whether 
official  or  otherwise,  executor,  administrator,  committee,  manager, 
attorney,  delegate,  substitute,  treasurer,  and  any  other  offices  or 
situations  of  ti-ust  or  confidence,  and  to  perform  and  discharge  the 
duties  and  functions  incident  thereto,  and  generally  to  transact  all 
kinds  of  trust  and  agency  business,  either  gratuitously  or  otherwise . 

(9)  To  furnish  and  provide  deposits  and  guarantee  funds  required 
in  relation  to  any  tender  or  applicon  for  any  contract,  concession, 
decree,  enactment,  ppty,  or  privilege,  or  in  relation  to  the  carrying 
out  of  any  contract,  concession,  decree,  or  enactment. 

(10)  To  receive  money,  .securities,  and  valuables  of  all  kin*^!-  on 


FORMS.  '5'2> 

dejiosit  at  interest  or  for  custody,  and  generally  to  caiTy  on  the    Porm  134. 
business  of  a  safe  deposit  coy.  ' 

(11)  To  lend,  deposit,  or  advance  money,  securities,  and  ppty  to  or 
with  such  persons  and  on  such  terms  as  may  seem  expedient. 
***** 

(16)  Generally  to  purchase,  &c. 

{17)  To  pay,  satisfy,  or  compromise  any  claims  made  against  the 
coy  which  it  may  seem  expedient  to  pay,  satisfy  or  compromise, 
notwithstanding  that  the  same  may  not  be  valid  in  law.  To  re-insure 
and  effect  counter-guarantees. 

[Add  selection  of  common  forms,  supra.  97  et  seq.l 

(Ij  To  indemnify  the  members  of  the  coy  against  proceedings.    Form  135. 
losses,  costs,  damages,  claims  and  demands  in  respect  of  any  accident,  ^m  lo  ers' 
ur  alleo-ed  accident,  resulting,  or  alleged  to  have  resulted,  in  injury,  Mutual 
whether  fatal  or  otherwise,  to  any  workman  or  other  person  employed  -^^s^ocianon. 
at  or  in  connection  with  any  mines  in  which  any  member  of  the  coy 
is  interested,  and  to  which  the  Coal  Mines  Regulation  Act,  1887, 
or  the  Metalliferous  Mines  Regulation  Act,  1872,  apply. 

(2)  To  contract  for  and  grant  any  such  indemnity  on  such  terms, 
and  subject  to  such  qualifications  and  conditions,  as  may  seem 
expedient . 

(3 ,"  To  take  all  such  steps,  and  do  all  such  things,  as  may  seem  to 
the  coy  expedient,  with  a  view  to  investigating  the  circumstances  of 
anv  accident,  or  alleged  accident,  and  all  other  material  facts,  and  to 
obtaining  an}-  information  or  evidenc-e  which  may  seem  to  have  any 
bearing  upon  any  claims  or  demands  made,  or  to  be  made,  in  respect 
of  such  ac-cident,  or  alleged  accident,  and  to  oppose,  resist,  com- 
promi.se,  or  satisfy,  wholly  or  in  part,  any  such  claims  and  demands. 

{4: '  To  promote  and  encourage  the  adoption  of  precautionary 
measures  of  all  kinds,  which  may  seem  to  the  coy  calculated  to  prevent 
accidentia,  and  to  minimise  the  danger  and  mitigate  the  consequences 
thof. 

{5)  To  inspect  and  supervise  any  such  mines,  and  the  operations 
carried  on  thereat. 

(6;  To  effect  and  obtain  all  such  re-insurances,  counter-insurances 
and  counter-guarantees,  and  adopt  all  such  measures  for  mitigating 
the  risks  of  the  coj-  as  may  seem  expedient  to  the  coy. 

(7)  To  protect  and  indemnify  the  members  of  the  coy  from  and 
against  fraudulent  or  unfounded  claims,  and  to  take  steps  to  expose 
and  defeat  such  claims,  and  to  punish  those  who  are  concerned  in 
making  or  supporting  them. 

(8)  To  consider,  originate  and  support  improvements  in  the  law 
which  may  seem  directly  or  indirectly  conducive  to  any  of  the  coy's 
objects,  and  to  resist  and  oppose  alterations  therein  which  may  seem 
to  the  coy  directly  or  indirectly  adverse  to  the  interests  of  the  coy 
or  its  members,  or  any  section  thof. 

[Add  selection  of  common  forms,  sujrra.  97  et  seq.} 
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Ponu  135.         i'ulicies  issut-d  prior  to  the  passing  of  the  Finance  Act,  1899  (June  20,  1899), 

to  employers  of  labour,  by  which  insurance  companies  agreed  to  pay,  for  and 

on  bclialf  of  the  employers,  such  sums  as  they  should  become  liable  to  pay  under 
tlie  Employers'  Liability  Act,  1880,  the  Workmen's  Compensation  Act,  1897,  or 
by  tlie  common  law,  in  respect  of  personal  injury  to  any  workmen  in  their 
employ,  were  held  not  to  be  policies  "  of  insurance  against  accident  "  within  the 
meaning  of  sect.  98  and  Schedule  I.  of  the  Stamp  Act,  1891,  which  imposed  a 
duty  of  Id.  only,  but  to  bo  liable  to  a  duty  of  10s.  if  under  seal,  or  6d. 
if  in  writing  only.  Lancashire  Insurance  Co.  v.  luJnnd  Itevrnue;  Vulcan 
Boiler  Co.  v.  Same,  (1899)  1  Q.  B.  353.  But  by  the  Finance  Act,  1899  (62  & 
63  Vict.  c.  9),  8.  11,  the  provisions  of  sect.  98  of  the  Act  of  1891  as  to  policies 
of  insurance  against  accident,  are  to  "  extend  to  and  include  policies  of  insurance 
or  indemnity  against  liability  incurred  by  employers  in  consequence  of  claims 
made  upon  them  by  workmen  who  have  sustained  personal  injury  when  the 
annual  premium  on  such  policies  does  not  exceed  one  pound." 

Such  companies  now  come  within  the  Assurance  Companies  Act,  1909,  as  to 
which  see  note  after  Form  663b,  infra. 


Form  136.         [1.   To  establisli  and  carry  on  the  business  of  a  bank,  whereof  the 
Bank  head  office  or  place  of  business  shall  be  in  London,  with  such  branches 

or  agencies  as  may  from  time  tx)  time  be  determined.] 

2.  To  carry  on  the  business  of  banking  in  all  its  branches  and 
departments,  including'  the  borrowing,  raising  or  taking  up  money; 
the  lending  or  advancing  money,  securities  and  property;  the  dis- 
counting, buying,  selling  and  dealing  in  bills  of  exchange,  promissory 
notes,  coupons,  drafts,  bills  of  lading,  warrants,  debentures,  certifi- 
cates, scrip  and  other  instruments  and  securities,  whether  transferable 
or  negotiable,  or  not;  the  granting  and  issuing  letters  of  credit  and 
circular  notes;  the  buying,  selling  and  dealing  in  bullion  and  Rj)ecie; 
the  acquiring,  holding,  issuing  on  commission,  underwriting  and 
dealing  with  stocks,  funds,  shares,  debentures,  debenture  stock, 
bonds,  obligations,  securities  and  investments  of  all  kinds;  the  nego- 
tiating of  loans  and  advances;  the  receiving  money  and  valuables 
on  deposit,  or  for  safe  custody,  or  otherwise;  the  collecting  and 
transmitting  money  and  securities;  the  managing  ppty,  and  trans- 
acting all  kinds  of  agency  business  commonly  transacted  by  bankers. 

3.  [Form  98  confined  to  hanking  and  discount  business.] 

4.  [Clause  16  of  Form  134  doiun  to  "  liability."] 

5.  6,  7.  [Forms  100,  104,  113,  modified.] 

8.  To  undertake  and  execute  any  trusts  the  undertaking  whereof 
may  seem  desirable,  and  also  to  undertake  the  office  of  executor, 
administrator,  receiver,  treasurer,  registrar  or  auditor,  and  to  keep 
for  any  coy,  government  authority,  or  body,  any  register  relating 
to  any  stocks,  funds,  shares  or  securities,  or  to  undertake  an}^  duties 
in  relation  to  the  registration  of  transfers,  the  issue  of  certificates, 
or  otherwise. 

9.  To  take  or  concur  in  taking  all  such  steps  and  proceedings  as 
may  seem  best  calculated  to  uphold  and  support  the  credit  of  the  coy, 
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and  to  obtain  and  justify  public  confidence,  and  to  avert  or  minimise    Form  136. 
financial  disturbances  which  might  affect  the  company. 
10—13.   [Form^  108,  114,  118  to  120.] 

[Passed  by  the  Court  in  seoeml  cases  under  the  Ccmipanies  (Memo- 
randum, of  Association)  Act,  1890.] 

Underwriting  sanctioned   by  Farwell,  J.,   in   Halifax   Commercial   Banking 
Co.  (1900),  H.  0110,  April  3,  1901. 

(1)  To  purchase  or  otherwise  acquire  and  deal  in  real  and  personal    Form  137. 


ppty  of  all  kinds,  and  in  particular  lands,  buildings,  hereditaments,  ^-ssets 
business  concerns  and  undertakings,  mortgages,  charges,  annuities,  conversion, 
patents,  licences,  shares,  stocks,  debentures,  securities,  policies,  book 
debts,  claims,  and  any  interest  in  real  or  personal  ppty,  and  any 
claims  against  such  ppty  or  against  any  persons  or  coy,  and  to  carry 
on  any  business  concern  or  undertaking  so  acquired,  and  to  establish 
and  carry  on  any  business  (except  as  to  the  issuing  of  policies  of 
assurance  on  human  life),  which  may  seem  calculated  to  enhance  the 
value  of  any  of  the  ppty  or  rights  of  the  coy,  or  to  facilitate  the 
disposition  thof. 

[Add  selection  of  common  forms,  Forms  57  et  seq.'\ 

(1)   To  lend  mouev  and  negotiate  loans.      (2)   To  draw,  accept.    Form  138. 


indorse,  discount,  buy,  .sell,  and  deal  in  bills  of  exchange,  promissory  yjuancial. 
notes,  bonds,  debentures,  coupons,  and  other  negotiable  instruments 
and  securities.  (3)  To  issue  on  commission,  subscribe  for,  take, 
accjuire,  and  hold,  sell,  exchange,  and  deal  in  shares,  stocks,  bonds, 
obligations,  or  securities  of  any  government  authority  or  coy.  (4)  To 
form,  promote,  subsidise,  and  assist  cos,  syndicates,  and  partner- 
ships of  all  kinds.  (5)  To  give  any  guarantee  for  the  payment  of 
money  or  the  performance  of  any  obligation  or  undertaking.  (6)  To 
undertake  and  execute  any  trusts.  (7)  To  acquire,  improve,  manage, 
work,  develop,  exercise  all  rights  in  respect  of,  lease,  mortgage,  sell, 
dispose  of,  turn  to  account,  and  otherwise  deal  with,  ppty  of  all 
kinds,  and  in  particular  land,  buildings,  concessions,  patents,  business 
concerns  and  undertakings.  (8)  To  enter  into  any  arrangements  with 
any  authorities  [supra,  Form  102].  (9)  Generally  to  carry  on  and 
undertake  any  business,  undertaking,  transaction,  or  operation 
commonly  carried  on  or  undertaken  by  bankers,  capitalists,  pro- 
moters, financiers,  concessionaires,  contractors  for  public  works, 
other  than  any  insurance  business  within  9  Edward  7,  c.  49. 
[Add  selection  of  common  forms.  Forms  97  et  seq.] 

Within  the  last  few  years  a  great  many  private  companies  have  been  formed 
for  financial  objects.  In  many  cases  these  companies  arc  formed  by  persons  who 
desire  to  promote  public  companies,  or  perhaps  a  single  public  company.  Such 
companies  or  incorporated  syndicates  are  taking  the  place  of  unincorporated 
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Forin  138.     syndicates,  and  can  promote  niiuh   more  oliieiently  and  advantageously.      For 

the  company  being  distinct  from  the  mcmljcrs  whicli  compose  it,  the  members  of 

the  promoting  company  do  not  become  promoters  of  the  promoted  company; 
disclosure  is  facilitated;  dangers  are  avoided;  the  interests  of  the  respective 
members  of  the  company  are  more  easily  adjusted,  and  other  benefits  accrue 
from  the  adoption  of  this  course. 

But  a  promoter  company  must,  of  course,  act  fairly  and  honestly,  otherwise 
it  will  be  liable  just  as  an  individual  promoter  who  is  guilty  of  fraud;  thus,  if 
profits  are  fraudulently  made  by  a  promoter  company,  and  divided  among  its 
members  witli  knowledge  of  the  fraud,  they  will  be  liable  to  repay.  Moreover, 
if  the  company,  by  its  directors  or  other  agents,  acts  fraudulently,  such  agents 
will  be  liable,  as  well  as  the  company,  for  "  all  persons  concerned  in  the  com- 
mission of  a  fraud  are  to  be  treated  as  principals;  no  party  can  be  permitted 
to  excuse  himself  on  the  ground  that  he  acted  as  agent  or  servant  of  another.'' 
Per  Lord  Wcstbury,  CulJen  v.  Thompson's  Trustees,  4  Macq.  424;  U^rir  v. 
Bell,  3  Ex.  Div.  248.     Pollock,  Torts,  7th  ed.,  190. 

Sect.  6  of  the  Money  Lenders  Act,  1900,  provides  that  "  the  expression 
'  money-lender  '  in  this  Act  shall  include  every  '  person  '  whose  business  is  that 
of  money-lending  or  who  advertises  or  announces  himself  or  holds  himself  out 
in  any  way  as  carrying  on  that  business,  but  siiall  not  include  "  certain  societies 
mentioned  below. 

"  Person  "  here  clearly  includes  a  company,  for  under  sect.  4  certain  offences 
are  made  misdemeanours  if  perpetrated  by  "  any  person  being  a  director, 
manager,  or  other  officer  of  any  corporation  carrying  on  the  business  of  a 
money-lender  " ;  and  sect.  3  enables  regulations  to  be  made  as  to  "the  regis- 
tration of  money-lenders,  whether  individuals,  firms,  societies,  or  companies." 

To  proceed  with  sect.  6,  that  enactment  says  that  "  money-lender  "  shall  not 
include — 

(a)  Pawnbrokers  (in  respect  of  jjawnbroking  i>usiness) ; 

-V  pawnbroker  is  not  a  "  money-lender,"  because  on  an  isolated 
occasion  he  lends  money  on  a  bill  of  sale.  Ncuman  v.  Ovghton,  (1911) 
1  K.  B.  792. 

(b)  Friendly  societies,  societies  uniicr  tlic  Loan  Societies  Act,  1840,  or  build- 

ing societies; 

(c)  "  Any  body  corporate,  incorporated  or  empowered  by  a  special  Act  of 

Parliament  to  lend  money  in  accordance  with  such  special  Act ;  or  " 

(d)  "  Any   pers6n  " — which    includes   "  company  " — "  hmid   fide   carrying   on 

the  business  of  banking  or  insurance  or  bond  -fide  carrying  on  any 
business  not  having  for  its  primary  object  the  lending  of  money,  in 
the  course  of  which  and  for  the  purposes  whereof  he  lends  money ;  or  " 

(e)  "  Any   body   corporate   for   the   time   being   exempted    from   registration 

under  this  Act  by  the  Order  of  the  Board  of  Trade  made  and  published 
pursuant  to  regulations  of  the  Board  of  Trade." 

Therefore,  companies  not  within  (a)  to  (e) — that  is  to  say,  those  whose 
priniiii-y  object  is  the  lending  of  money,  must 

(1)  Register  under  the  Act;  or 

(2)  Obtain  the  Board  of  Trade's  exemption. 

Tlic  fee  on  registration  is  only  1/.,  impressed  sttimp. 

(2)  Exemption  from  Iteglstration. 

By  an  Order  of  the  Board  of  Trade,  dated  Oct.  2-5,  1900:  "  (1)  The  applica- 
tion for  exemption  under  the  above  section  (6)  shall  be  made  on  foolscap  paper 
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in  the  Form  A.  hereto  annexed,  and  shaU  be  signed  by  some  responsible  officer     j-^j^  138. 

by  and  on  behalf  of  the  body  corporate  seeking  for  such  exemption." 

The  application  is  as  follows:  — 

A. 

The  Money  Lenders  Act,  1900. 

Application   for   the   Exemption   oi   a   Body   Corporate   from    Registration 
under  the  above-mentioned  Act. 

1,  [Here  insert  name  and  address  and  official  designation  of  applicanf] 

in  the  county  of  ,  being  duly  authorized  in  that  behalf  by  the 

Company,  Limited,  the  registered  office  of  which  is  at  No.  — ,  Street, 

in  the  City  of  London,  hereby  make  application  to  the  Board  of  Trade  on 
behalf  of  the  said  Company,  Limited,  being  a  body  corporate,  incor- 
porated by  [Here  state  whether  incorporated  by  charter,  deed  of  settle- 
ment, or  other  document  of  incorporation,  or  under  the  Companies  Acts'], 
for  an  order  exempting  the  said  body  corporate  from  registration  as  a 
money-lender,  under  the  provisions  of  the  above-mentioned  Act,  upon  the 
following  grounds:— [//f>v?  state  grounds  for  exemption]. 

Dated  this day  of ,  19—. 

(Signed)         A.  B. 

{Here  add  official  designation.) 

To  the  Secretary, 
Board  of  Trade, 

7,  Whitehall  Gardens, 
London,  S.W. 

Form  No.   3. 
Form  for  use  of  Incorporated  Company  or  Society,  returned  pursuant 
TO  the  Money  Lenders  Act,  1900. 
Name  in  which  the  Incorporated  Company  or  [£1  stamp  to  be  impressed 

Society   carrying   on   the   business   of    money-  in  this  space.] 

lending  is  to  be  registered. 


Name  of  Places  where  the  business  is  carried  on. 

2.  Such  application  shall  be  accompanied  by — 

(a)  In  the  case  of  a  body  corporate  registered  under  the  Companies  Acts, 

a  copy  of  the  memorandum  and  articles  of  association  ....  such 

copies  being  certified  by  some  responsible  officer  of  the  body  corporate 

as  true  copies. 
<b)  A  statutory  declaration  by  a  responsible  officer  of  the  body  corporate 

setting  out    the   nature  of    the    business   carried   on   by   the   body 

corporate, 
(c)  A  copy  of  the  last  balance  sheet. 
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Form  138.  3.  The  Board  of  Trade  may  require,  and  the  body  corporate  (if  so  required) 
Bhtdl  supply  such  further  information  by  statutory  declarations,  production  of 
documents,  or  otherwise,  as  the  Board  of  Trade  may  think  proper,  concerning' 
the  constitution,  objects,  and  financial  position  of  the  body  corporate,  and  also 
concerning  the  manner  in  which  the  said  body  corporate  has  carried  on  the 
businees. 

4.  The  Board  of  Trade  may,  if  they  think  fit,  require  notice  of  the  applica- 
tion to  be  advertised  in  such  papers  as  they  may  prescribe. 

5.  If,  in  the  opinion  of  the  Board  of  Trade,  the  body  corporate  is  a  proper 
one  for  exemption  under  the  Act,  the  Board  will  make  an  order  exempting  such 
body  corporate  from  registration  under  the  Act  upon  such  conditions  and  for 
such  period  as  the  Board  may  think  fit.  Such  order  shall  be  in  the  annexed 
Form  B.,  or  in  such  other  form  as  the  Board  shall  from  time  to  time  direct. 

B. 

Till-;  MoNKY  Lenders  Act.  1900. 

Order  of  Exemption. 

In  pursuance  of  the  powers  conferred  upon  the  Board  of  Trade  by 
sect.  6  (e)  of  the  Money  Lenders  Act,  1900,  the  Board  of  Trade  do  hereby 
order  that  the  [Here  insert  full  tuime  and  address  of  body  corporate]  be 
exempted  from  registration  as  a  money  lender  under  the  provisions  of 
the  abovc-mcntionetl  Act  for  a  period  of  three  years  from  the  date  of  the 
publication  of  this  Order  in  the  Gazette,  or  until  earlier  revocation  of 
this  Order  by  tlie  Board  of  Trade. 

Dated  this  day  of  ,  19 — . 

Signed  on  behalf  of  the  Board  of  Trade. 

By  sect.  3  (2)  of  the  Act:  "The  registration  shall  cea-ie  to  have  effect  at  the 
expiration  of  three  years  from  the  date  of  the  registration,  but  may  be  renewed 
from  time  to  time,  and  if  renewed  shall  liave  effect  for  three  years  from  the 
date  of  the  renewal." 

The  Board  of  Trade  has  power  to  revoke  the  registration. 


Form  139         ^^  ^  W  necessary,  insert  one  of  Forms  85  to  96.] 

■_ (2)  To  seek  for  and  secure  openings  for  the  employment  of  capital 

anTfinanckl     ^^  Australia  and  elsewhere,  and  with  a  view  thto  to  prospect,  inquire, 

examine,  explore,  and  test,  and  to  despatch  and  employ  expeditions, 

commissioners,  experts,  and  other  agents. 

(3)  To  acquire  from  any  sovereign  state  or  authority,  supreme, 
local,  or  otherwise,  any  concessions,  grants,  decrees,  rights,  or  privi- 
leges whatsoever,  which  may  seem  to  the  coy  capable  of  being  turned 
to  account,  and  to  work,  develop,  carry  out,  exercise,  and  turn  to 
account  the  same. 

(4)  To  purchase  or  otherwise  acquire,  sell,  exchange,  deal  in  and 
turn  to  account  ppty  and  rights  of  all  kinds,  and  in  particular  lands, 
buildings,  mines,  mining  rights,  concessions,  patents,  licences,  mono- 
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polies,  stations,  farms,  public  works,  tolls,  and  business  concerns  and    Form  139. 
undertaking's. 

[Add  selection  of  common  forms,  Forms  97  et  seq.] 


(1)  [If  necessary,  insert  one  of  Forms  85  to  96.]  Form  140. 

(2)  To  carry  on  all  kinds  of  exploration  business,  and  in  particular    .  "TT". 
t>o  search  for,  prospect,  examine,  and  explore  mines  and  ground  sup- 
posed to  contain  minerals  or  precious  stones,  and  to  search  for  and 
obtain    information    in    regard    to    mines,   mining  claims,  mining- 
districts  and  localities. 

(3)  To  purchase  or  otherwise  acquire,  and  to  sell,  di.spose  of,  and 
deal  with  mines  and  mining  rights,  and  ppty  supposed  to  contain 
minerals  or  precious  stones  of  all  kinds,  and  undertakings  connect/ed 
therewith,  and  to  work,  exercise,  develop,  and  turn  to  account  mines 
and  mining  rights,  and  any  undertakings  connected  therewith,  and  to 
buy,  sell,  refine,  manipulate,  and  deal  in  minerals  of  all  kinds. 

(4)  To  carry  on  all  kinds  of  promotion  business,  and  in  particular 
to  form,  constitute,  float,  lend  money  to,  assist,  and  control  any  cos, 
assons,  dOr  undertakings  whatsoever. 

(5)  To  purchase  or  otherwise  acquire,  sell,  dispose  of,  and  deal  in 
real  and  personal  ppty  of  all  kinds,  and  in  particular  lands,  buildings, 
hereditaments,  business  concerns  and  undertakings,  mortgag-es, 
charges,  annuities,  patents,  licences,  .shares,  stocks,  debentures, 
debenture  stock,  securities,  concessions,  options,  produce,  policies, 
book  debts  and  claims,  and  any  interest  in  real  or  ])ersonal  ppty, 
and  any  claims  against  such  ppty,  or  against  any  persons  or  coy.  and 
to  carry  on  any  business,  concern,  or  undertaking-  so  acquired. 

(6)  To  transact  and  carry  on  all  kinds  of  agency  business,  and  in 
pai-ticular  to  collect  rents  and  debts,  and  to  negotiate  loans,  to  find 
investments,  and  to  issue  and  place  shares,  stocks,  debentures,  deben- 
ture stock,  or  securities. 

(7)  To  subscribe  for,  purchase,  or  otherwise  acquire  and  hold,  sell, 
dispose  of,  and  deal  in  shares,  stocks,  debentures,  debenture  stock,  or 
securities  of  any  authority,  supreme,  municipal,  local  or  otherwise. 

(8)  To  guai-antee  the  payment  of  money  secured  by  or  payable 
under  or  in  respect  of  bonds,  debentures,  debenture  stock,  contracts, 
mortgages,  charges,  obligations,  and  securities  of  any  coy  or  of  any 
authority,  supreme,  municipal,  local,  or  otherwise,  or  of  any  persons 
whomsoever,  whether  incorporated  or  not  incorporated. 

(9)  To  guarantee  the  title  to,  or  quiet  enjoyment  of,  ppty,  either 
absolutely  or  subject  to  any  qualifications  or  conditions,  and  to 
guarantee  persons  interested  or  about  to  become  interested  in  any 
[)pty  against  any  loss,  actions,  proceedings,  claims,  or  demands  in 
respect  of  any  insufficiency  or  imperfection  or  deficiency  of  title,  or  in 
respect  of  any  incumbrances,  burdens,  or  outstanding  rights. 

(10)  Generally  to  carry  on  and  transact  every  kind  of  guarantee 
p.  M  M 


<530 


MEMORANDA  OF  ASSOCIATION. 
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Form  140,  and  indemnity  business  Texcept  employers'  liability  insuvanco  busi- 
ness), and  to  undertake  obligations  of  every  kind  and  desoription, 
and  also  to  undertake  and  execute  trusts  of  all  kinds. 

(11)  To  furnish  and  provide  deposits  and  guarantee  funds  I'efjuired 
in  relation  to  any  tender  or  applicon  for  any  contract,  concession, 
decree,  enactment,  ppty,  or  privilege,  or  in  relation  to  the  carrying 
out  of  any  contract,  concession,  decree,  or  enactment. 

(12)  To  lend  or  advance  money  on  such  terms  a^  may  seem 
expedient. 

(13)  To  receive  moneys,  securities,  and  valuul^les  of  all  kinds  on 
deposit  or  safe  custody,  and  generally  to  carry  on  the  business  of  a 
safe  deposit  coy. 

(14)  To  carry  on  and  undertake  any  business  tmnsaction  or  o])era- 
tion  commonly  carried  on  or  undertaken  by  promoters  of  cos, 
financiers,  conce.«ssionaires,  contractors  for  public  and  other  works, 
capitalists,  merchants,  or  traders,  and  to  caiTy  on  any  other  business 
which  may  seem  to  the  coy  capable  of  being  conveniently  carried  on 
in  connection  with  the  above  objects,  or  calculated,  rliroctly  or  in- 
<lirectly,  to  enhance  tlie  value  of,  or  render  profitable,  any  of  the  coy's 
ppiy  or  rights  (except  insurance  business  within  9  Edw.  7.  c.  40). 

(15)  To  make'  donations  to  such  persons  and  in  sucli  cases,  and 
either  of  cash  or  other  assets,  as  the  coy  may  think  directly  or 
indirectly  conducive  to  any  of  its  other  objects  or  otherwise  expedient. 

[Add  selection  of  common  forms,  Forms  97  ff  secj.] 


Form  141. 

Financial  and 
general. 


1.  [//  necessary,  insert  one  of  Forms  85  to  96.] 

2.  To  carry  on  business  a.s  bankers,  capitalists,  financiers,  conces- 
sionaires, and  merchants,  and  to  undertake,  and  carry  on,  and  ox(>cute 
all  kinds  of  financial,  commercial  trading,  and  other  operations,  and 
to  carry  on  any  other  business  (except  the  issuing  of  ])olioies  of 
assurance  on  human  life)  which  may  seem  to  be  capable  of  being 
conveniently  carried  on  in  connection  Avith  any  of  these  objects,  or 
calculated,  dii'ectly  or  indirectly,  to  enhance  the  value  of,  or  facilitate 
tlie  realisation  of.  or  render  profitable,  any  of  the  coy's  ppty  or  rights. 

3.  To  advance,  deposit,  or  lend  money,  securities,  and  ppty,  to  or 
with  such  persons  and  on  such  terms  as  may  seem  expedient,  to 
discount,  buy,  .sell,  and  deal  in  bills,  notes,  warrants,  coupons,  and 
other  negotiable  or  transferable  securities  or  documents. 

4.  To  guarantee  or  become  liable  for  the  payment  of  money  or  for 
the  performance  of  any  obligations,  and  generally  to  transact  all 
kinds  of  guarantee  business;  also  to  transact  all  kinds  of  trust  and 
agency  business. 

5.  To  purchase  or  otherwise  acquire,  and  to  sell,  exchange,  sur- 
lender,  lease,  mortgage,  charge,  convert,  turn  to  account,  dispose  of, 
and  deal  with  ppty  and  rights  of  all  kinds,  and  in  particular,  mort- 
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gag-es,  debentures,  produce,  concessions,  options,  contracts,  patents,    Form  141. 
annuities,  licences,  stacks,  shares,  bonds,  policies,  book  debts,  busi- 
ness concerns,  and  undertakings  and  claims,  privileges,  and  choses  in 
action  of  all  kinds. 

().  To  subscribe  for,  conditionally  or  unconditionally,  to  under- 
write, issue  on  commission  or  otherwise,  take,  hold,  deal  in,  and 
convert  stvocks,  shares,  and  securities  of  all  kinds,  and  to  enter  into 
partnership,  or  into  any  arrang-ement  foi*  sharing  proBts,  union  of 
interest,  reciprocal  (joncession  or  co-operation  with  any  person,  part- 
nership, or  coy,  and  to  promote,  and  aid  in  promoting,  constitute, 
form,  or  organize  cos,  syndicates,  or  partnerships' of  all  kinds,  for  the 
purpose  of  acquiring  and  undertaking  any  ppty  and  liabilities  of 
this  coy,  or  of  advancing,  directly  or  indirectly,  the  objects  thof,  or 
for  any  other  purpose  which  this  coy  may  think  expedient. 

[Add  selection  of  common  forms.  Forms  94  et  seg.] 

Soo  the  observations  on  the  Money  Lenders  Act,  1900,  supra,  p.  527. 


(1)  [//  mcessanj,  insert  one  of  Forms  8-3  to  96.] 


Form  142. 


(2)  To  construct,  execute,  carry  out,  equip,  improve,  work,  develop,  Pubiic  work 

administer,  manage,  or  control,  in  [the  colony  of and  elsewhere],  contractors. 

l)ub]ic  works  and  conveniences  of  all  kinds,  which  expression,  in  this 
juemduni,  includes  railways,  tramways,  docks,  harbours,  piers, 
wharves,  canals,  reservoirs,  embankments,  irrigations,  reclamation, 
improvement,  .sewage,  drainage,  sanitary,  water,  gas,  electric  light, 
tele])honic,  telegraphic,  and  power  supply  works,  and  hotels,  ware- 
hou.ses,  markets  and  public  buildings,  and  all  other  works  or  con- 
veniences of  public  utility.  (3)  To  apply  for,  purchase,  or  otherwise 
acquire,  any  contracts,  decrees,  and  concessions,  for  or  in  relation 
to  the  construction,  execution,  carrying  out,  equipment,  improve- 
ment, management,  administration,  or  control  of  public  works  and 
conveniences,  and  to  undertake,  execute,  carry  out,  dispose  of,  or 
otherwise  turn  to  account  the  same.  (4)  To  carry  on  the  business  of 
miners,  metallurgists,  builders  and  contractors,  engineers,  farmers, 
graziers,  ship-owners,  ship-builders,  merchants,  importers  and  ex- 
])orters,  and  to  buy,  sell,  and  deal  in  ppty  of  all  kinds.  (5)  To  pur- 
chase or  otherwise  acquire,  issue,  re-issue,  sell,  place,  and  deal  in 
shares,  stock,  bonds,  debentures  and  securities  of  all  kinds,  and  to 
give  any  guaranty  or  security  for  the  payment  of  dividends  or  interest 
thon,  or  otherwise  in  relation  thereto.  (^6)  To  negotiate  loans,  to 
lend  money,  .securities,  and  other  ppty.  to  discount  bills  and  securi- 
ties, to  become  sureties  and  giuiraniors  for  any  purposes,  and  gene- 
rally to  carry  on  business  as  capitalists,  financiers,  bankers,  and 
tnerchants,  and  any  other  businesses.  &c. 

\Add  selection  of  common  forms,  Forms  97  et  seq.'] 

M    M   '1 
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Form  143. 

Colonial  loan 
ageucy  and 
investment 
compan}'. 


(1;  [//  necessary,  insert  one  of  Forms  85  to  DO.] 
(2)  To  invest  money  at  interest  on  the  security  of  froohuld  and 
loaseliold  land,  stock,  stations,  wool,  cattle,  shares,  securities,  mer- 
chandise, and  otiier  ppty  in  the  colony  of or  elsewhere,  and 

generally  to  lend  and  advance  money  to  such  persons  and  upon  such 
terms  and  subject  io  such  conditions  as  may  seem  expedient.  (3)  To 
buy,  sell,  improve,  manage,  lease,  turn  to  account,  dispose  of,  and 
deal  in  land,  stock,  stations,  wool,  cattle,  shares,  securities,  mer- 
chandise, and  other  ppty  in  the  sd  colony  and  elsewhere  [on  the 
security  of  which  any  advan(.'e.s  shall  have  been  made  by  llie  coy  J; 
and,  as  regards  land,  to  develop  the  resources  thof  by  clearing, 
draining,  road-making,  farming,  grazing,  planting,  building,  or 
improving,  mining,  settling,  and  constructing  public  works  and  con- 
veniences. (4)  To  construct,  execute,  carry  out,  ei^uip,  improve, 
work,  administer,  manage,  or  control  railways,  tramways  Uic,  as 
in  Form  142],  markets,  parks,  churches,  chapels,  libraries,  hospitals, 
baths,  shops,  stores,  and  public  and  private  works  of  all  kinds,  in  the 
sd  colony  and  elsewhere,  which  may  seem  calculated  directly  or 
indirectly  to  enhance  the  value  of  any  ppty  in  which  the  coy  is 
interested,  and  generally  to  carry  on  any  businesses,  manufacturing 
or  otherwise,  which  can  be  conveniently  carried  on  in  connection 
with  any  of  the  coy's  objects.  (5)  To  establish  and  subsidize  any 
institutions,  associations,  clubs,  and  conveniences  for  the  benefit  of 
the  coy's  employes,  and  of  any  tenants  or  other  persons  in  whose 
welfare  the  coy  is  interested,  and  t-o  provide  for  tlieir  religious, 
sanitary,  and  educational  welfare,  and  to  grant  money  for  these 
purposes  or  any  of  them.  (6)  To  act  as  agents  for  the  investment, 
loan,  payment,  transmission,  and  collection  of  money,  and  for  the 
purchase,  sale,  and  improvement,  development,  and  management  of 
ppty,  including  business  concerns  and  undertakings,  and  generally 
to  transact  and  undertake  all  kinds  of  agency  business,  Avhether  in 
respect  of  agricultural,  commercial,  or  financial  matters.  (7)  To  sub- 
scribe for,  issue  on  commission  or  otherwise,  and  deal  in  mortgages, 
bonds,  obligations,  securities,  and  other  investments,  and  in  particular 
those  charged  on  or  otherwise  in  connection  with  land  in  the  sd 
colony.  (8)  To  give  any  guarantee  in  relation  to  mortgages,  loans, 
investments,  and  securities,  whether  made  or  effected,  or  acquired 
through  the  coy's  agency  or  otherwise,  and  generally  to  guarantee  or 
become  sureties  for  the  performance  of  any  contracts  and  obligations. 
(9)  To  receive  money  on  deposit  at  interest  or  otherwise,  and  to  make, 
draw,  accept,  indorse,  issue,  discount,  and  otherwise  deal  with  pro- 
missory notes,  bills  of  exchange,  letters  of  credit,  circular  notes,  and 
other  mercantile  instruments.  (10)  [Generally  to  undertake  and 
transact  any  of  the  businesses  of  bankers,  merchants,  capitalists  and 
financiers  which  may  seem  conducive  to  any  of  these  objects,  except 
insurance  business  within  9  Edw.  7,  c.  49.]  (11)  To  act  as 
trustees  for  the  holders  of  or  otherwise  in  relation  to  any  debentures,. 
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bonds,  or  debenture  stock  issued  or  to  be  issued  by  any  coy,  aud     Form  143. 
generally   to  undertake  and  execute  any    trusts    the    undertaking-  ~~~ 

■whereof  may  seem  calculated  directly  or  indirectly  to  benefit  this  C03  . 
\^Add  selection  of  common  forms,  Forms  97  et  seq.'] 

Sometimes  the  words  in  brackets  in  clause  (3)  are  omitted  or  altered  to  "  on 
the  security  of  which  the  company  shall  have  power  to  make  advances."  And 
in  using  Form  105,  the  words,  "  and  so  that  the  word  '  property  '  herein  shall 
be  deemed  to  be  used  in  its  most  extensive  sense,"  may  be  inserted. 

Many  colonial  and  foreign  loan  and  investment  companies  have  been  estab- 
lished and  worked  with  great  success  during  the  last  ten  years.  Their  objects 
vary  considerably,  some  not  taking  power  to  buy  and  deal  in  land  {^stipra, 
clauses  2,  3,  4],  but  merely  to  lend,  and  act  as  agents.  A  large  part  (say  80 
per  cent.)  of  the  capital  is  generally  left  uncalled,  and  ample  funds  are  raised 
on  debentures.  The  credit  of  some  of  these  companies  is  so  good  that  they  are 
able  to  raise  large  sums  of  money  on  perpetual  debentures  [see  Part  III.]  at 
4  per  cent,  per  annum,  and  the  dividends  paid  are  usually  very  large. 


To  raise  jnoney  by  the  issue  of  the  shares  and  to  invest  the  moneys    Form  144. 
80  raised  in  the  purchase  of,  or  otherwise  to  acquire  and  hold  any  of  Xuypstment 
the  investments  following,  that  is  to  say,  any  stocks,  bonds,  deben-  trust. 
tures,  shares,  scrip,  or  securities  issued  or  having  any  guarantee  by 
the  British  governinent,  or  by  any  government,  ruler,  municipality, 
commissioners,  trust,  local  authority,  or  other  public  body  in  the 
United  Kingdom  or  India,  or  in  any  colony,  or  dependency,  or  pos- 
session of  the  United  Kingdom,  or  in  any  country  or  state  under 
British  protection,  or  any  stock,  bonds,  debentures,  shares,  scrip,  or 
securities  issued  or  having  any  guarantee  by  any  corporation,  trust, 
or  coy  incorporated,  constituted,  or  carrying  on  business  in  the  United 
Kingdom  or  India,  or  in  any  colony,  dependency,  or  possession  of 
the  United  Kingdom,  or  in  any  country  or  state  under  British  protec- 
tion, but  so  that  no  investment  involving  unlimited  liability  shall  be 
deemed  to  be  hby  authorized. 

To  acquire  and  hold,  or  otherwise  deal  with  any  stocks,  bonds, 
debentures,  shares,  scrip,  or  securities  of  any  government,  state, 
dominion,  sovereign,  or  authority,  supreme,  municipal,  local,  or  other- 
wise, and  any  bonds,  debenture  stocks,  scrip,  obligations,  shares, 
stocks,  or  securities  of  any  coy  established  for  the  purpose  of  any 
railway,  tramway,  gas,  water,  dock,  telegraph,  electric  lighting  or 
other  undertaking. 

To  borrow  or  raise  money  by  the  issue  or  sale  of  any  bonds,  mort- 
gages, debentures,  or  debenture  stock  of  the  coy,  whether  perpetual 
or  otherAvise,  and  to  invest  any  money  so  raised  in  any  such  invest- 
ments as  afsd. 

To  acquire  any  such  investments  as  afsd  by  original  subscription, 
tender,  participation  in  syndicates,  or  otherwise,  and  whether  or  not 
fully  pd  up,  and  to  make  payments  thon  as  called  up,  or  in  advance 
of  calls  or  otherwise,  and  to  underwrite  or  subscribe  for  the  same. 
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Form  144.  conditioiially  or  otlieiwiso,  aud  cithor  with  u  view  to  iuvostnieut  or 
for  resale,  or  otherwise,  and  to  vary  tlie  investments  of  the  coy, 
and  generally  to  sell,  excliange,  or  otherwise  dispose  of,  deal  with, 
and  turn  to  account  any  of  the  assets  of  the  coy. 

To  make  advances  upon  any  such  inveetments  as  afsd,  to  negotiate 
loans,  to  offer  for  public  subscription,  or  otherwise  aid  or  assist  iu 
placing  any  such  investments  as  afs<.l,  to  g^ive  any  guarantee  in  rela- 
tion to  any  such  investments  issued  by  or  acquired  through  or  from 
the  coy,  to  receive  money,  documenls,  and  valuables  for  safe 
custody,  transmission,  or  deposit  at  interest,  or  otherwise  to  draw, 
accept,  indorse,  issue,  purchase,  and  otherwise  deal  with  promissory 
notes,  bills  of  exchange,  letters  of  credit,  circular  notes,  and  other 
mercantile  instrument-s,  to  act  as  agent.s  for  all  purposes,  and  to 
undertake  and  execute  trusts  of  all  kinds. 

To  offer  for  public  sul)Scription  any  shares  or  stocks  in  the  capital 
of,  or  debentures  or  debenture  stock  or  other  securities  of,  or  other- 
wise to  establish  or  promote,  or  concur  in  establishing  or  promoting, 
any  coy,  socioto  anonyme,  asson,  undertaking,  or  public  or  private 
body . 

To  guarantee  the  payment  of  dividends  or  interest  on  any  stocks, 
shares,  debentures,  or  other  securities  issued  by,  or  any  other  contract 
or  obligation  of,  any  such  coy,  socioto  anonyme.  association,  under- 
taking, or  public  or  private  body. 

To  purchase,  take  on  lease  or  in  exchange,  hire,  or  otherwise 
acquire  any  real  or  personal  ppty  which  the  coy  may  think  necessary 
or  desirable,  and  to  sell,  improve,  manage,  develop,  lease,  mortgage, 
dispose  of,  turn  to  account,  or  otherwise  deal  with  all  or  any  part  of 
the  coy's  ppty. 

To  take,  make,  e.vecute,  or  enter  into,  commence,  carry  on,  prose- 
cute, and  defend  all  steps,  conti-acts,  agreemts,  negotiations,  legal  and 
other  proceedings,  compromises,  arrangements,  and  schemes,  and  to 
do  all  other  acts,  matters,  and  tilings  Avhich  shall  at  any  time  appear 
conducive  or  expedient  for  the  protection  of  the  coy  as  holders  of  or 
interested  in  any  such  investments  aud  securities  as  afsd. 

[Add  selection  of  common  forms.  Forms  97  et  seq.l 

Investment  companies  of  the  above  kind  [are  not  uncommon,  andj  have  been 
found  very  attractive.  After  a  considerable  period  of  de])ression  they  are  again 
becoming  popular.  In  many  cases  they  are  confined  to  investments  of  a  special 
class,  e.ff.,  foreign  and  colonial  government,  municipal,  railway,  telegraph,  «kc. 
The  capital  is  generally  raised  by  the  issue  of  shares  to  be  paid  up  in  full  within 
a  few  months,  and  then  to  be  converted  into  equal  moieties  of  preferred  and 
deferred  stock,  the  preferred  taking  a  fixed  preferential  dividend  at  the  rate 
of  4,  4^,  or  5  per  cent,  per  annum,  and  the  deferred  the  balance  of  the  profits. 
The  executive  sometimes  consists  of  a  body  of  directors,  and  sometimes  a  body 
of  "  trustees."  In  the  latter  case  the  articles  do  not  provide  for  rotation,  and 
not  uncommonly  the  remuneration  is  furnished  by  a  percentage  on  paid-up 
capital:  see  infra. 
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Tho  principal  object  of  such  companies  is,  as  James,  L.  J.,  put  it  in  Smith     Form  144. 

V.   Andcsou,   15  C.   Div.   247,  "to  enable  persons  who  choose  to   invest  their 

money  in  this  way  to  avail  themselves  of  that  which  1  believe  to  be  one  of  the 
most  certain  things  in  the  world,  viz.,  what  is  called  the  doctrine  of  average — 
that  is  to  say,  that  if  a  large  number  of  different  independent  securities  of  a 
hazardous  description  arc  held  together,  the  loss  upon  some  will  be  compensated 
by  the  gain  upon  others,  so  that  a  tolerably  uniform  average  rate  of  interest 
will  be  maintained." 

This  would  be  so  were  the  investments  made  almost  at  random,  but  under  a 
judicious  selection  hy  an  experienced  body  of  directors  or  trustees  the  profits 
realised  may  be  very  considerable. 


(1;  To    acquire    and    hold    sliarey,  stocks,  debentures,  debeutui'e    Form  145. 
stocktj,  bonds,  obligations,  and  securities  issued  or  guaranteed  by  any  Another  with 
co\  constituted  or  carrying  on  bvisiness  in  the  Unit-ed  Kingdom,  or  in  wider  powers, 
any  colony,   or  dependency,  or  possession  tliof,  or  in  any  forei^ 
country,  and   debentures,  debenture  stock,  bonds,  obligations,  and 
securities,  issued  or  guaranteed  by  any  government,  sovereign  ruler, 
commis8ionei"s,  public  body,  or  authority,  supreme,  municipal,  local, 
or  otherwise,  whether  at  home  or  abroad. 

(2)  To  ac(|uire  an}-  such  shares,  stocks,  debentures,  debenture 
stock,  bonds,  obligations,  or  securities'  by  original  subscription, 
tender,  purchase,  exchange,  or  otlierwise,  and  to  subscribe  for  the 
same,  either  conditionally  or  otherwise,  and  to  guarantee  the  sub- 
scription tliof,  and  to  exercise  and  enforce  all  rights  and  powers 
conferred  by  or  incident  to  the  ownership  thof. 

( o;  To  issue  dobentures,  debenture  stock,  bonds,  obligations,  and 
securities  of  all  kinds,  and  to  frame,  constitute,  and  secure  the  same, 
as  ma}'  seem  expedient,  with  full  power  to  make  the  same  transferable 
by  delivery,  or  by  instrument  of  transfer  or  otherwise,  and  either 
perpetual  or  terminable,  and  either  redeemable  or  otherwise,  and  to 
charge  or  secure  the  same  by  trust,  deed,  or  otherwise,  on  the  under- 
taking of  the  coy,  or  upon  any  specific  ppty  and  rights,  present  and 
future,  of  the  coy  (including,  if  thought  fit,  uncalled  capital;,  or 
otherwise  howsoever. 

(4)  To  advance  and  lend  money  ajid  assets  of  all  kinds  upon  such 
terms  as  ma}'  be  arranged. 

(5;  To  facilitate  and  encourage  the  creation,  issue,  or  conversion 
of  debentures,  debenture  stock,  bonds,  obligations,  shares,  stocks, 
and  securities,  and  to  act  as  trees  in  connnetion  with  any  such 
securities,  and  to  take  part  in  the  CK)nversion  of  business  concerns  and 
undertakings  into  cos. 

(G)  To  take  part  in  the  manag-ement,  supervision,  or  control  of  the 
business  or  operations  of  any  coy  or  undertaking,  and  for  that 
purpose  to  appoint  and  remunerate  any  directors,  accountants,  or 
other  experts  or  agents. 

(7)  To  employ  experts  to  investigate  and  examine  into  the  condi- 
tion, prospects,  value,  character,  and  circumstances,  of  any  business 
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Form  146.    concernti  and    ^lndor(aking^s,  and  genorally  of  any  assets,  ppty,  or 
rights. 

(8)  To  constitute  any  trusts  with  a  view  to  the  issue  of  preferred 
and  deferred  or  any  other  special  stocks  or  securities  based  on  or 
representing  any  shares,  stocks,  or  other  assets  specifically  appro- 
priated for  the  purposes  of  any  such  trust,  and  to  settle  and  regulate, 
and,  if  thought  fit,  to  undertake  and  execute  any  such  trusts,  and 
to  issue,  disi)ose  of,  or  hold  any  such  preferred,  deferred,  or  other 
special  stocks  or  securities. 

(9)  To  transact  or  carry  on  all  kinds  of  agency  business,  and  in 
particular  in  relation  to  the  investment  of  money,  the  sale  of  ppty  and 
the  collection  and  receipt  of  money. 

(10)  To  give  any  guai-anteo  in  relation  to  the  payment  of  any 
debentures,  debenture  stock,  bonds,  obligations,  or  securities. 

(11)  Generally  to  carry  on  business  as  financiers,  and  tf>  undertake 
and  carry  out  all  such  operations  and  transactions  (except  the  issuing 
of  policies  of  a,ssurance  on  human  life)  as  an  individual  capitalist  may 
lawfully  undertake  and  carry  out. 

<Add  selection  of  common  forms,  Forms  97  et  seq.'] 


Form  146.         ^1)  [//  necessary,  insert  one  of  Forms  85  to  9G.] 

Tliwitre  1^^-   ^^^  constntct  at a  theatre,  and  other  buildings  and  works 

convenient  for  the  purposes  tliof,  and  to  manage,  maintain,  and  carry 
on  the  sd  tlieatre  and  other  buildings  when  so  erected  or  constructed.] 

3.  To  carry  on  the  business  of  theatre  proprietors  and  managers, 
and  in  particular  to  provide  for  the  production,  repi'esentation,  and 
performance  of  operas,  stage  plays,  operettas,  burlescjues,  vaudevilles, 
ballets,  pantomimes,  spectacular  pieces,  promenade  and  other  con- 
certs, and  other  musical  and  dramatic  performances  and  entertain- 
ments. 

4.  To  carry  on  the  business  of  restaurant  keepers,  wine  and  spirit 
merchants,  licensed  victuallers,  theatrical  agents,  box  oflice  keepers, 
concert  room  proprietors,  hotel  keepers,  dramatic  and  musical  pub- 
lishers and  printers,  and  any  other  business  which  can  be  con- 
veniently carried  on  in  connection  with  any  of  those  objects  as  may 
seem  calculated  to  render  profitable  any  of  the  coy's  ppty  and  rights 
for  the  time  being. 

5.  To  enter  into  agreements  with  authors  or  other  persons  for  the 
dramatic  or  other  rights  of  operas,  plays,  operettas,  burlesques, 
vaudevilles,  ballets,  pantomimes,  spectacular  pieces,  musical  composi- 
tions, and  other  dramatic  and  musical  performances  and  entertain- 
ments, or  for  the  representation  thof  in  the  United  Kingdom  and 
elsewhere,  as  well  as  of  foreign,  colonial,  and  American  rights,  and  to 
enter  into  engagements  of  all  kinds  with  artists  and  other  persons. 

[Add  selection  of  common  forms.  Forms  97  et  seq.'] 
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Ellectric. 


(1)  To  carry  on  [at  — — ,  and  elsewhere  in  the  county  of ]  the    Form  147. 

business  of  an  electric  light  coy  in  all  its  branches,  and  in  particular  to 
construct,  lay  down,  establish,  fix,  and  carry  out  all  necessary  cables, 
wires,  lines,  accumulators,  lamps  and  works,  and  to  generate,  accumu- 
late, distribute,  and  supply  electricity,  and  to  light  cities,  towns, 
streets,  docks,  markets,  theatres,  buildings  and  places  both  public 
and  private. 

(2)  To  carry  on  the  business  of  electricians,  mechanical  engineers, 
suppliers  of  electricity  for  the  purposes  of  light,  heat,  motive  power, 
or  otherwise,  and  manufacturers  of  and  dealers  in  all  apparatus  and 
things  required  for  or  capable  of  being  used  in  connection  with  the 
generation,  distribution,  supply,  accumulation,  and  employment  of 
electricity . 

[Add  selection  of  commoti  forms,  Forms  97  et  seq.] 

See  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  the  Electric 
Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  69),  and  the  London  Electric 
Lighting  Areas  Act,  1904,  as  to  provisional  orders. 

A  power  to  "  supply  "  electric  energy  under  a  Provisional  Order  will  not 
justify  the  company  in  engaging  in  the  sale  or  hire  of  apparatus  for  the  use  of 
the  energy  thus  supplied.  Att.-Gen.  v.  Corpn.  of  Leicester,  (1910)  2  Ch.  359. 
Sec  also  as  to  a  company's  powers  under  a  Provisional  Order,  Andreion  v. 
Abertillery  Urban  Council,  (1911)  2  Ch.  398. 


To  carry  on  the  business  of  electric  engineers  and  contractors,  Form  147a. 
suppliers  of  electricity,  carriers  of  passengers  and  goods,  electric  ^    'T. 
manufacturers  of,  and  dealers  in,  railway,  tramway,  electric,  magnetic,  mginecrs  and 
galvanic,  and  other  apparatus,  mechanical  engineers,  .suppliers  of  ^^ontractM'H. 
light,  heat,  sound,  and  power,  and  to  acquire  any  inventions,  &c., 
and  to  construct  railways  and  tramways,  and  work  the  same  by  steam, 
gas,  oil,  electricity,  or  other  power. 


(1)  To  carry  on  business  as  dealers  in,  and  producers  of,  dairy.    Form  147b. 

farm,  and  warden  produce  of  all  kinds,  and  in  particular  milk,  cream,  ^.  r 

°  ^  .  Dairymen  and 

butter,  cheese,  poultry  and  eggs,  fruit  and  vegetables.  farm  produce 

(2)  To  carry  on  business  as  cow-keepers,  farmers,  millers,  and  <^ capers. 
market  gardeners,  and  as  manufacturers  of  all  kinds  of  condensed 
milk,  jam,  pickles,  cider,  and  preserved  provisions  of  all  kinds. 

[Add  selection  of  common  forms,  supra,  Forms  97  et  seq.] 


To  carry  on  business  as  goldsmiths,  silversmiths,  jewellers,  gem    Form  147c. 

merchants,   watch   and   clock   makers,  electro-platers,  dressing-bag  G-oidsmiths 

makers,  importers  and  exporters  of  bullion,  and  to  buy,  sell,  and  deal  silversmiths, 

in  (wholesale  and  retail)  precious  stones,  jewellery,  watches,  clocks,  ^^chma'kers 

gold  and  silver  plate,  electro-plate,  cutlery,  dressing-bags,  bronzes,  &c.,  dressing 

baer  makers. 
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Form  147c.  aitieles  ut  vertu,  objects  of  ait,  aud  such  otlicr  articles  uud  goods  as 
the  coy  may  consider  capable  of  being  conveniently  dealt  in  in 
relation  to  its  businesses,  and  to  manufacture  and  to  establish  fac- 
tories for  manufacturing  goods  for  the  above  businesses. 


Form  148. 

Waterworks 
company. 


1 .  Tu  supply  the  town  of 


in  the  countv  of 


and  the 


neighbourhood  thereof,  with  water,  and  to  carry  on  the  business  of  a 
waterworks  coy  in  all  its  branches.  2.  To  sink  wells  and  shafts,  and 
to  make,  build  and  construct,  lay  down  and  maintain,  reservoirs, 
waterworks,  cisterns,  ciilverts,  filter-beds,  main  and  other  pipes,  and 
appliances,  and  to  execute  and  do  all  other  works  and  things  neces- 
sary or  convenient  for  obtaining,  storing,  selling,  delivering,  measur- 
ing and  distributing  water,  or  otherwise  for  the  purposes  of  the  coy. 
[Add  -selection  of  connnon  forms.  Forms  97  et  seq.] 


Form  148a.       {h  Jf  necessary,  insert  one  of  the  Forms  H'y  to  Ut>. 


Diamond 
raininsr. 


(2)  To  carry  on  the  business  of  searching  for,  mining,  getting,, 
obtaining,  cutting,  polishing  and  dealing  in  diamonds  and  other 
precious  and  valuable  stones. 

[Add  selection  of  Forms  147c.  178.  17U  and  18U,  ami  selection  of 
common  forms.  79  cf  seq. 


Form  149. 

Dock. 


1,1;    Ij  necessary,  insert  any  of  Forms  8.3  to  96. ^    {2)  To  construct 

and  establish  at a  dock  with  patent  and  other  slips,  workshops, 

buildings,  machinery,  warehouses,  and  other  conveniences.  (3)  To 
carry  on  the  business  of  proprietors  of  docks,  wharves,  jetties,  piers, 
warehouses  and  stores,  and  of  shipowners,  shipbuilders,  shipwrights, 
engineers,  dredgers,  tug-owners,  wharfingers,  warehousemen,  com- 
mission agents,  merchants,  and  any  other  businesses  which  can  be 
conveniently  carried  on  in  connection  with  the  above. 

[Add  selection  of  com,mo)i  forms.  Forms  97  et  seq.j 


Form  150. 


Brewery. 


(1)  To  acquire  and  take  over  as  a  going  concern  the  business  of 
brewers  and  otherwise  heretofore  carried  on  under  the  style  or  firm 

of  " and  Coy,"  at  the  Brewery,  ,  in  the  County  of 

Middlesex,  and  elsewhere,  and  all  or  iinj  of  the  assets  and  liabilities 
of  that  firm  in  connection  therewith,  and  with  a  view  thereto,  &c. 
[Form  85,  supra.] 

(2)  To  carry  on  the  business  of  brewers  aud  maltsters  in  all  its 
branches. 

(3)  To  carry  on  all  or  any  of  the  businesses  of  hop  merchants  and 
growers,  malt  factors,  corn  merchants,  wdue  and  spirit  merchants  and 
importers,  and  distillers,  coopers  and  bottlers,  bottle  makers,  bottle 
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stopper  makers,  potters,  mauufaeturer.s  of  and  dealers  in  aerated  ForinlSO^ 
and  mineral  waters,  and  other  drinks,  licensed  victuallers,  hotel 
keepers,  beerhouse  keepers,  restaurant  keepers,  lodging-house 
keepers,  ice  manufacturers  and  merchants,  tobacconists,  fanners, 
dairymen,  veast  dealers,  grain  sellers  and  driers,  timber  merchants, 
l)rick  makers,  linings  manufacturers,  and  isinglass  merchants. 

(4)  To  buy,  sell,  manipulate,  and  deal  both  wholesale  and  retail 
iu  commodities,  articles  and  things  of  all  kinds  which  can  conveni- 
ently be  dealt  in  by  the  coy  in  connection  with  any  of  its  objects. 

(5)  To  lend  or  advance  money  to  such  parties,  and  on  such  terms 
as  mav  seem  expedient,  and  in  particular  to  customers  of,  and  persons 
having  dealings  with  the  cov.  and  to  give  any  guarantee  or  indemnity 
that  mav  seem  expedient,  and  to  discount  bills,  and  to  receive  money 
on  deposit  at  interest  or  otherwise,  or  valuables,  and  to  transact  any 
of  the  business  of  a  banker  which  may  seem  to  the  coy  expedient. 

(6j  To  carry  on  any  other  l)usiness,  whether  manufacturing  or 
otherwise,  which  may  s^eem  to  the  coy  capable  of  being  conveniently 
carried  on  in  connection  with  any  of  the  above  businesses  or  objects, 
or  calculated  directlv  or  indirectly  to  enhance  the  value  of  or  render 
profitable  any  of  the  coy's  property  or  rights  for  the  time  being. 

^  Add  selerfion  of  common  iortns.  Forms  97  et  seq.] 

As  to  tl,c  Importaucc  of  clause  5  in  enabling  a  brewery  company  to  deduct  bad 
debt-^  in  respect  of  loans  to  customers  from  profits  of  tlie  g.meral  busmess  for 
,,urpo.ses  of   income  tax,  see   /ieidS   Breun-nf   Co.   v.   Mah;   (1891)   2   Q.    13.    1, 

""^Aa^to  restricting  the  clause  with  reference  to  the  Money  Lenders  Act,  1900, 
sec  notes  to  Form  138,  atipro. 

X  T^  Q-  4^  cai  Form  151. 

(1)  [//  necessary,  insert  one  of  Forms  8o  to  9b. J  

(2)  To  carry  on  all  or  any  of  the  businesses  following:   namely,   Cottou 
cotton  spinners  and  doublers,  Hax,  hemp,  and  jute  spinners,  linen  «P"-«-- 
manufacturers,  flax,  hemp,  jute,  and  wool  merchants,  wool  combers, 
worsted  spinners,  woollen  spinners,  yarn  merchants,  worsted  stuff 
manufacturers,  bleachers  and  dyers,  and  makers  of  vitriol,  bleaching, 

and  dyeing  materials,  and  to  purchase,  comb,  prepare,  spin,  dye,  and 
deal  in  flax,  hemp,  jute,  wool,  cotton,  silk,  and  other  fibrous  sub- 
stances, and  to  weave  or  otherwise  manufacture,  buy  and  sell  and 
deal  in  linen,  cloth,  and  other  goods  and  fabrics,  whether  textile, 
felted,  netted,  or  looped,  and  to  supply  power. 

[Add  selection  of  common  forms,  Forms  97  et  seq.'\ 

(1)  [If  necessary,  insert  one  of  Forms  85  fo  96.]  Form  152 

(0)  To  carry  on  the  business  of  a  telephone,  telegraph,  and  electric  rp^j^pj^o^g 

light,  heat,  and  power  supply  coy,  and  in  particular  to  establish,  company. 

work,  manage,  control,  and  regulate  telephone  exchanges  and  works 
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[C, 


\.\]\ 


VI. 


Form  152.  'or  the  .supply  of  electric  light,  heat,  and  motive  power,  and  to 
transmit  and  facilitate  the  tran.smis.sion  of  telephonic  and  telegraphic 
communications  and  messages,  and  to  undertake  the  lighting  of 
towns,  streets,  buildings,  and  other  places,  and  the  supply  of  electric 
heat  and  motive  power  for  public  or  private  purpo.ses. 

(3)  To  carry  on  any  other  business  directly  or  indirectly  connected 
with  the  supply  or  employment  of  electricity,  or  capable  of  being 
conveniently  carried  on  in  connection  with  any  of  these  objects,  or 
calculated  directly  or  indirectly  to  render  profitable  any  of  the  ppty 
or  rights  of  the  coy. 

(4)  To  construct,  maintain,  lay  down,  carry  out,  work,  .sell,  let  on 
hire,  and  deal  in  telephones  and  all  kinds  of  works,  machinery, 
apparatus,  conveniences,  and  things  capable  of  being  used  in  con- 
nection with  any  of  the.se  objects,  and  in  particular  any  cables,  wires, 
lines,  stations,  exchanges,  reservoir.^,  accumulators,  lamps,  meters, 
and  engines. 

[Add  selection  of  common  forms.  Forms  97  et  seq.] 


Form  153. 

Drapers, 
warehou.*<e- 
nien,  fur- 
nish er.s  and 
outfitters, 
general  store- 
keepers, &c. 
(uiiivensal 
providers  . 


{I)  [If  necessary,  insert  one  of  Forms  85  to  96.] 

(2)  To  carry  on  the  business  of  drapers  and  furnishing  and  general 
warehousemen  in  all  its  branches. 

(3)  To  carry  on  all  or  any  of  the  businesses  of  silk  mercers,  silk 
weavers,  cotton  spinners,  cloth  manufacturers,  furriers,  haberdashers, 
hoiiiers,  manufacturers,  importers,  and  wliolesale  and  retail  dealers  of 
and  in  textile  fabrics  of  all  kinds,  milliners,  dressmakers,  tailors, 
hatters,  clothiers,  outfitters,  glovens,  lace  manufacturers,  feather 
dressers,  boot  and  shoe  makers,  manufacturers  and  importers,  and 
wholesale  and  retail  dealers  of  and  in  leather  goods,  household 
furniture,  ironmongery,  turnery,  and  other  household  fittings  and 
utensils,  ornaments,  stationery,  and  fancy  goods,  dealers  in  provisions, 
drugs,  chemicals,  and  other  articles  and  commodities  of  personal  and 
household  use  and  consumption,  and  generally  of  and  in  all  manu- 
factured goods,  materials,  provisions,  and  produce. 

(4)  To  carry  on  all  or  any  of  the  bu.sinesses  of  undertakers,  coach 
and  carriage  builders,  saddlers,  house  decorators,  sanitary  engineers, 
electrical  engineers,  and  contractors  in  all  their  branches,  gasfitters, 
land,  estate  and  house  agents,  builders,  contractors,  auctioneers, 
cabinet  makers,  upholsterers,  furniture  removers,  owners  of  deposi- 
tories, warehousemen,  carriers,  stoi-ekeepers,  warehouse  keepers, 
manufacturers  of  and  dealers  in  hardware,  jewellery,  plated  goods, 
perfumery,  soap,  and  articles  required  for  ornament,  recreation,  or 
amusement;  gold  and  silversmiths,  book-sellers,  dealers  in  musical 
instruments,  manufacturers  of  and  dealers  in  bicycles,  tricycles,  and 
motor  carriages ;  and  also  refreshment  contractors,  restaurant  keeper.s, 
hotel,  boarding  and  lodging-hou.se  keepers,  letters  of  furnished  or 
unfurnished  hou.ses,  flats  or  apartments,  with  or  Avithout  servants  or 
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other  accessories  or  conveniences,  licensed  victuallers,  wine  and  spirit    Form  163. 
merchants,  tobacconists,  and  dealers  in  mineral,  aerated,  and  other 
liquors;    farmers,    dairymen,    market    gardeners,    nurserymen,   and 
florists. 

(5)  To  buy,  sell,  manufacture,  repair,  alter  and  exchange,  let  on 
hire,  export,  and  deal  in  all  kinds  of  articles  and  things  which  may  be 
required  for  the  purposes  of  any  of  the  sd  businesses,  or  commonly 
.supplied  or  dealt  in  by  persons  engaged  in  any  such  businesses,  or 
which  may  seem  capable  of  being  profitably  dealt  with  in  connection 
with  any  of  the  sd  businesses. 

(6)  To  receive  money,  valuables,  and  goods  and  materials  of  ail 
kinds  on  deposit  or  for  safe  custody. 

(7)  To  provide  and  conduct  refresliment  rooms,  newspaper  rooms, 
reading  and  writing  rooms,  dressing  rooms,  telephones,  and  othor 
conveniences  for  the  use  of  customers  and  others. 

(8  )  To  grant  to  ticket-holders  and  others  any  special  privileges  and 
advantages,  and  to  make  arrangements  with  persons  engaged  in  any 
trade,  business,  or  profession  for  the  concession  to  the  coy's  members, 
ticket-holders,  and  their  friends,  of  any  special  privileges  or 
advantages . 

(9)  To  carry  on  the  business  of  a  co-operative  store  and  general 
supph-  society  in  all  its  branches,  and  to  transact  all  kinds  of  agency 
t)usiness. 

(10)  To  carry  on  any  other  business  (^manufacturing  or  otherwise), 
except  the  issuing  of  policies  of  assurance  on  human  life,  which  may 
seem  to  the  coy  capable  of  being  conveniently  carried  on  in  connection 
with  any  of  the  above  specified  businesses,  or  calculated  directly  or 
indirectly  to  enhance  the  value  of  or  render  profitable  any  of  the  coy's 
ppty  or  rights. 

[Add  selection  of  comwon  forms,  Forms  97  et  seq.'\ 


1.  [//  necessarij,  insert  one  of  Forms  85  to  9G.]  Form  154. 

2.  To  carry  on  the  business  of  iron  founders,  mechanical  engineers,  „         7~.    ' 
and  manufacturers  of  agricultural  implements  and  other  machinery,  engineer,  &o. 
tool-makers,    brass-founders,    metal-workers,    boihjr-makers,     mill- 
wrights, machinists,  iron  and  steel  converters,  smiths,  wood-workers, 

builders,  painters,  metallurgists,  electrical  engineers,  water  supply 
engineers,  gas-makers,  farmers,  printers,  carriers,  and  merchants, 
and  to  buy,  sell,  manufacture,  repair,  convert,  alter,  let  on  hire, 
and  deal  in  machinery,  implements,  rolling-stock,  and  hardware  of  all 
kinds,  and  to  can-y  on  any  other  business  (manufacturing  or  other- 
wise) which  may  seem  to  the  coy  capable  of  being  conveniently 
carried  on  in  connection  with  the  above,  or  otherwise  calculated, 
directly  or  indirectly,  to  enhance  the  value  of  any  of  the  coy's  ppty 
and  rights  for  the  time  being. 
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3.  To  carry  on  any  businos.s  relating  to  ilie  winning  and  working- 
of  minerals,  the  production  and  working-  of  metals,  and  the  produc- 
tion, manufacture,  and  preparation  of  any  other  materials  which 
may  be  usefully  or  conveniently  (Hjmbined  with  the  ong-ineoring  or 
manufacturing  business  of  the  coy,  or  any  contraft^^  unrlortakon  by 
the  coy,  and  either  for  tlie  pur|)o.s<'  only  of  such  contractus  or  as  an 
indepondeni   business. 

4.  To  undertake  and  c>\ocut<)  any  contracts  for  works  involving  the 
supply  or  use  of  any  machiner}',  and  to  carry  out  any  ancillary  or 
other  works  comprised  in  such  contracts. 

[Add  selection  of  coonmon  formfi.  Forms  97  <'t  s-t^^^.] 


Form  155. 


Wagon 
comiiany. 


To  carr\  on  in  the  Unittnl  Kingdom  or  elsewliore  the  trade  or  busi- 
ness of  purchasing,  hiring,  or  otherwise  ac<iuiring,  and  making, 
building  or  manufacturing  railway  carriages  and  wagons,  and  other 
carriages,  wagons,  carts,  trucks,  vehicles,  locomotives,  engines, 
rolling-stock,  and  conveyances  of  all  kinds,  whether  for  lailwa}', 
tramway,  road,  Held,  or  other  traffic  or  jnirposes,  and  also  rails  and 
railways  and  tramway  plant,  and  all  machinery,  materials,  and  things 
applicable  or  used  as  accessory  thereto,  and  of  letting  or  supplying  all 
or  any  of  the  things  hennnbefore  specified  to  coal  proj)rietors,  rail- 
way and  other  cos,  and  other  ])ersons,  from  year  to  year  or  for  a 
term  of  years,  or  otherAvise,  at  annual  or  other  rent.s,  and  of  repairing 
and  maintaining  the  same  res]ily,  whether  belonging  to  this  coy  or 
not,  and  of  selling,  exchanging,  and  otherwise  dealing  in  the  same 
resply. 

[Add  selection  of  conn>io)i  forms.  Forms  97  ct  spif.'] 


Form  155a.        (1)   To  establish   in  England  and  elsewhere  art  galleries  for  the 

T         TTT.        exhibition   of   paiutinys,  en<>ravings.  sculptures,   bronzes,   enamels. 

Art  exliibi-         •         ,,  •  i  i 

tions  and  urt     jewellery,  gems,  coins,  medals,  and  other  works  of  art,  and  for  social, 

sections.  musical,  theatrical,  and  other  entertainments,  and  for  lectures  and 

other  purposes,  whether  of  a  like  or  of  a  different  kind,  wliich  may 

seem  expedient. 

(2)  To  form  a  collection  of  works  of  art  suitable  for  cxhilntion  in 
such  galleries,  and  to  encourage  the  exhibition  in  such  galleries  of 
loan  and  other  collections  of  works  of  art. 

(3)  To  buy,  sell,  and  deal  in  woi'ks  of  art  of  all  kinds,  and  to 
provide  expert  advice  of  all  kinds  for  customers  and  others. 

(4)  To  carry  on  all  kinds  of  agency  business,  and  all  kinds  of 
guarantee  and  indemnity  business . 

[Add  selection  of  common  forms,  Forms  97  et  seq.'\ 


FORMS.  ^"^'^ 

(1)  To  purchase  or  otherwise  acquire  any  interests  in  any  patents,    Form  156. 
brevetfi  d-mveniion,  licences,  concessions'  and  the  like  conferring  an  ,,  gpggjai 
exclusive  or  non-exclusive  or  limited  right  to  use,  or  any  secret  or  patents' 
other  information  as  to  any  invention  in  relation  to  {e.g.,  the  pro-  ^*^™P^^"y- 
duction,  treatment,  storage,  applicou,  distribution  and  use  of  elec- 
tricity, and  of  any  apparatus  therefor],  or  generally  any  invention 

which  may  seem  to  the  coy  capable  of  being  profitably  dealt  with, 
and  in  particular  to  acquire  from  A.  B.,  of.  &c..  the  benefit  of 
•cei-tain  existing  inventions  in  relation  to,  &c.,  and  with  a  view  thereto 
to  enter  into  and  carry  into  effect  the  agreemt  referred  to  in  clavise  3 
•of  the  arts  of  asson  of  this  coy  with  such  modifications  (if  any)  as 
may  seem  expedient. 

(2 )  To  use,  exercise,  develop,  grant  licences  in  respect  of,  or  other- 
wise to  turn  to  account  any  such  patents,  brevets  d'invention,  licences, 
■concessions,  and  the  like,  and  information  afsd. 

(3)  To  can-y  on  business  as  [here  insert  specification  of  business 
■connected  with  such  invetitum]. 

(4)  To  carry  on  [subsidiary  business]. 

[Add  selection  of  conniion  forms^,  Forms  97  ct  seq.] 


(1)  To  ac(piire  and  take  over  as  a  going  concern  the  undertaking  of    Form  157. 

the  Coy,  Limtd  (incorporated  in ),  and  all  or  any  of  the  (^^^^g  jnaim^ 

.assets  and  liabilities  of  that  coy,  and  with  a  view  thereto  to  enter  into  faoturers. 
an  aigreemt  in  the  terms  of  the  draft  referred  to  in  clause  3  of  the  coy's 

.ai-ts  of  asson,  and  to  carry   the  same  into  effect  with   or  without 
modification. 

(2)  To  carry  on  the  bu.sine-^.s  of  manufacturers  of  cycle^5,  bicycles, 
ti'icycles,  veloci])edes,  and  carriages  of  all  kinds,  and  of  all  articles 
-and  things  used  in  the  manufacture,  maintenance,  and  working  thof, 
and  also  all  apparatus  and  implements  and  things  for  use  in  sports 
or  games. 

(3)  To  carry  on  the  business  of  mechanical  engineers,  machinists, 
fitters,  millwrights,  fuiinders,  wire  drawers,  tube  makers,  metallur- 
gists, saddlers,  galvanizers,  japanners,  annealers,  onamellei"s,  electro 
platers,  painters,  and  packing  case  makers. 

(4)  To  buy,  sell,  repair,  alter,  and  deal  in  apparatus,  luachinery, 
materials,  and  articles  of  all  kinds  which  shall  be  capable  of  being 
used  for  the  purposes  of  any  business  herein  mentd  or  likely  to  be 
5-equired  by  customers  of  any  such  business. 

[Add  selection  of  mituiion  forms,  For>iis  97  et  seq.] 
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Form  167a. 

Aerial 
couvevanco.s. 


(1)  [//  necessary,  insert  one  of  the  Forms  85  to  96.] 

(2)  To  establish,  maintain,  and  work  lines  oi"  aerial  convoyance8 
bdwoon  London  and  Liverpool,  and  between  London  and  Paris, 
ajid  between  other  places  to  be  from  time  to  time  selected  by  tlie 
company. 

(3)  To  manufacture,  buy,  sell,  prepare,  let  on  hire,  and  deal  in 
aerial  conveyances  of  all  kinds,  and  the  component  parts  thereof, 
and  all  kinds  of  machinery  and  apparatus  for  use  in  connection 
therewith. 

(4)  To  acquire,  provide,  and  maintain  hangars,  garages,  sheds, 
aerodromes,  and  accommodation  for  or  in  relation  to  aerial  con- 
veyances. 

(5)  Generally  to  carry  on  business  as  mechanical  engineers. 
\_Add  selection  of  cotnmon  forms,  Forms  97  ei  scq.^ 


Form  158.  ( i ^  To  provide  a  cricket  ground  at  or  near  —  ,  in  the  county  of 
Cricket  club.  "  — >  and  to  lay  out  and  prepare  such  ground  for  cricket  and  other 
purposes  of  the  coy,  and  to  provide  pavilions,  lavatories,  refresliment 
rooms  and  other  conveniences  in  connection  therewith.  [Add  if 
.suitable,  "and  with  a  view  thereto  to  enter  into  [or  adopt]  an  agree- 
ment, &c."  [latter  part  of  Form  85].] 

(2)  To  promolo  the  game  of  cricket  and  other  atldetic  sports  and 
])astimes. 

(3)  To  hold  or  arrange  cricket  and  other  matches  and  competitions, 
and  olfer  and  grant,  or  conti'ibute  towards  the  provision  of  prizes, 
awards,  and  distinctions. 

(4)  To  subscribe  to,  become  a  member  of,  and  co-operate  with  any 
other  association,  whether  incorporated  or  not,  whose  objects  are 
altogether  or  in  part  similar  to  those  of  this  coy. 

(5)  To  buy,  sell,  and  deal  in  all  kinds  of  apparatus  and  all  kinds  of 
provisions,  liquid  and  solid,  required  by  persons  frequenting  the  coy's 
cricket  grounds.  ^ 

(6)  To  purchase,  take  on  lease,  or  otherwise  acquire  any  lands, 
buildings,  easements,  or  ppty,  real  and  personal,  which  may  be  re- 
(|uisite  for  the  purposes  of,  or  capable  of  being  conveniently  used  in 
connection  with,  any  of  the  objects  of  the  coy. 

(7)  To  raise  money  by  subscriptions,  and  to  grant  any  rights  and 
l)rivileges  to  subscribers. 

[Add  selection  of  co'mmon  forms.  Forms  97  et  seq.} 


Form  159. 


Laundry. 


[//  necessary,  insert  one  of  Forms  85  to  96.] 
To  carry  on  at ,  in  the  county  of  


-,  and  elsewhere  the 
business  of  a  steam  and  general  laundry,  and  to  wash,  clean,  purify, 
scour,  bleach,  wring,  dry,  iron,  colour,  dye,  disinfect,  renovate,  and 
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prepare  for  use  all  articles  of  wearing-  apparel,  household,  domestic  Form  159. 
and  other  linen,  and  cotton  and  woollen  goods  and  clothing  and 
fabrics  of  all  kinds,  and  to  buy,  sell,  hire,  manufacture,  repair,  let 
on  hire,  alter,  improve,  treat  and  deal  in  all  apparatus,  machines, 
materials,  and  articles  of  all  kinds,  wliich  are  capable  of  being  used 
for  any  such  purposes. 

To  carry  on  business  as  proprietors  of  swimming  and  other  baths, 
Avash-houses,  and  mechanical  engineers,  and  to  carry  on  any  other 
business,  &c. 

[Add  selection  of  common  forins,  Forms  97  et  seq.] 


Form  160. 


(1)  [//  necessary,  insert  one  of  Forms  83  to  96.] 

(2)  To  carry  on  the  businesses  of  manufacturers  of  and  dealers  in  Tobacco, 
tobacco,  cigars,  cigarettes,  matchlights,  pipes,  and  any  other  articles 
required  by  or  which  may  be  convenient  to  smokers,  and  of  snuff 
grinders  and  merchants  and  box  morchauttf,  and  to  deal  in  any  other 
articles  and  things  commonly  dealt  in  by  tobacconists. 

[Add  seUction  of  common  forms.  Forms  97  et  seq-l 

To  carry  on  business  as  tourist   agents  and  contractors,  and  to    Form  160a 
facilitate  travelling,  and  to  provide  for  tourists  and  travellers,  or  Tourist 
promote  the  provision  of  conveniences  of  all  kinds  in  the  way  of  agents, 
through  tickets,  circular  tickets,  sleeping  cars  or  berths,  reserved 
places,  hotel  and  lodging  accommodation,  guides,  safe  deposits,  in- 
quiry bureaus,  libraries,  lavatories,  reading  rooms,  baggage  transport 
and  otherwise. 

To  carry  on  business  as  hotel  keepers,  lodging  house  and  restaurant 
keepers,  transport  agents,  insurance  agents  and  bankers. 

[Add  selection  of  general  objects,  Forms  97  et  seq.] 


(1)  [//  necessary,  insert  one  of  Forms  85  to  96.]  ^^°^ 

(2)  To    carry    on   the    businesses    of   stationers,    printers,    litho-  Stationers, &c. 
graphers,  stereotypers,  electrotypers.  photographic  printers,  photo- 
lithographers,  engravers,  die-sinkers,  envelope  manufacturers,  book- 
binders, account    book    manufacturers,  machine    rulers,  numerical 

printers,  paper  makers,  paper  bag  and  account  book  makers,  box 
makers,  cardboard  manufacturers,  type  founders,  photographers, 
manufacturers  of  and  dealers  in  playing,  visiting,  railway,  festive, 
complimentary  and  fancy  cards  and  valentines,  dealers  in  parch- 
ment, dealers  in  stamps,  agents  for  the  payment  of  stamp  and  other 
duties,  advertising  agents,  desig-ners,  draughtsmen,  ink  manufac- 
turers, booksellers,  publishers,  paper  manufacturers,  and  dealers  in 
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Form  161.  the  materials  used  in  the  manufacture  of  paper,  engineers,  cabinet 
makers,  and  dealers  in  or  manufacturers  of  any  other  articles  or 
things  of  a  character  similar  or  ana  logons  txj  the  foregoing,  or  any 
of  them,  or  connected  therewith. 

[Add  selection  of  common  forms.  Forms  97  et  ser/.] 


Form  162. 

Brickmakers, 
potters, 
payors,  fcc. 


(1)  [7/  necessary,  insert  one  of  Form.s  85  to  96.] 

(2)  To  carry  on  the  business  of  manufacturers  of  bricks,  tiles, 
pipes,  pottery,  earthenware,  china  ;uul  terra  cotta,  and  ceramic  ware 
of  all  kinds. 

(3)  To  carry  on  the  businesses  of  paviors  and  manufacturers  of 
and  dealers  in  artificial  stoii(\  w  hot  her  for  building,  paving,  or 
other  purposes. 

(4)  To  carry  on  business  as  uiaiuifariining  chemists. 
[Add  selection  of  common  forms.  Forms  97  et  seq.^ 


Form  163. 

Newspaper 
proprietors. 


(1)  [If  necessary,  insert  one  of  Form.s  85  to  96.] 

(2)  To  establish,  print,  and  publish  a  newspaper  or  newspapers 

in  ,  and  to  carry  on   the  business  of  newspaper   proprietors, 

printers,  publishers,  type-founders,  booksellers,  stationers,  and  ad- 
vertising agents,  and  to  carry  on  any  other,  &c. 

[Add  selection  of  common  forms,  Forms  97  et  seq.'\ 

Such  companies  are  common  nowadays.  Tlie  Newspaper  Libel  and  Registi-a- 
tion  Act,  1881  (44  &  45  Vict.  c.  60,  s.  18),  declares  that  the  provisions  of  the 
Act  as  to  the  registration  of  newspaper  proprietors  are  not  to  apply  to  a  joint 
stock  company  rcgristcred  under  the  Act  of  1862. 

A  company  may  be  liable  to  an  action  for  a  libel.  Whitfield  v.  South  Eastern 
By.  Co.,  E.  B.  &  E.  115;  and  sec  Edwards  v.  Midland  Ry.,  6  Q.  B.  D. 
287,  703;  Cornford  v.  Carlton  Bank,  (1899)  1  Q.  B.  392.  Nevill  v.  Fine 
Arts,  Ltd.,  (1895)  2  Q.  B.  156,  and  Citizens'  Life  Assurance  Co.  v.  Brown, 
(1904)   A.   C.   423. 

Directors  of  a  company  that  prints  or  publishes  a  newspaper  containing  a  libel 
are  not  liable  criminally  any  more  than  they  are  civilly  (Eminens  v.  Pottle,  16 
Q.  B.  D.  354)  if  they  had  no  knowledge  of  the  libel.  Jieff.  v.  Judd,  37 
W.  R.   143. 

Enquiries  involving  imputations  on  the  solvency  of  persons,  contained  in  a 
paper  issued  only  to  the  members  by  a  voluntary  society  for  the  protection  of 
trade,  are. not  published  on  a  privileged  occasion.  Elkington  v.  London  Assoc, 
for  the  Protection  of  Trade,  28  T.  L.  R.  117. 


Form  164. 


(1)  [//  necessary,  insert  one  of  Forms  85  to  96.] 
^  (2)  To  carry  on  business  as  proprietors  and  publishers  of  uews- 

and  magazine  papers,  journals,  magazines,  books,  and  other  literary  Avorks  and 
jiroprietors.       undertakings. 
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FORMS. 

(3)  To  carry  on  all  or  any  of  the  businesses  of  printers,  stationers, 
lithographers,  type-founders,  stereotypers,  eleetrotypers,  photo- 
graphic printers,  photo-lithographers,  chromo-lithographers,  en- 
gravers, die-sinkers,  bookbinders,  designers,  draughtsmen,  paper 
and  ink  manufacturers,  booksellers,  publishers,  advertising  agents, 
engineers,  and  dealers  in  or  manufacturers  of  any  other  articles  or 
things  of  a  character  similar  or  analogous  to  the  foregoing  or  any 
of  them  or  connected  therewith. 

(■i)  To  establish  competitions  in  respect  of  contributions  or  infor- 
mation suitable  for  insertion  in  any  publication  of  the  coy,  or  other- 
wise for  any  of  the  purposes  of  the  coy,  and  to  offer  and  grant 
prizes,  rewards,  and  premiums  of  such  character  and  on  such  terms 
as  may  seem  expedient. 

(5;  To  undertake  and  transact  aU  kinds  of  agency  or  business 
which  an  ordinary  individual  may  legally  undertake. 

(6;  To  provide  for  and  furnish  or  secure  to  any  members  or 
customers  of  the  coy,  or  to  any  subscribers  to  or  purchasers  or  pos- 
sessors of,  any  publication  of  the  coy,  or  of  any  coupons  or  tickets 
issued  with  any  publications  of  the  coy,  any  chattels,  conveniences, 
advantages,  benefits,  or  special  privileges  which  may  seem  expedient, 
and  either  gratuitously  or  otherwise. 

I  Add  selection  of  common  jorms,  Forms  97  et  seq.] 


(1)  [7/  necessary,  insert  one  of  the  Forms  85  to  96.]  Form  164a. 

(2)  To  carry  on  the  business  of  proprietors  or  managers  of  theatres,  Cinemato- 
palaces  and  halls,  cinematographic  shows,  and  exhibitions,  and  to  S^''l^^  «how8. 
permit  the  coy's  premises  to  be  used  for  such  other  purposes  as  may 

seem  expedient. 

(3;  To  purchase,  hire,  or  otherwise  acquire  any  photographic  and 
other  apparatus  in  connection  with  cinematograph  shows  and  ex- 
hibitions. 

[Add  selection  of  forms,  97  et  seq.] 


(1)  [7/  necessary,  insert  one  of  the  Forms  85  ^o  96.]  Form  164b. 

(2)  To  establish  in  the  city  of and  elsewhere  in  the  Ilepubhc  t^^  shops. 

of  ,  tea  shops  and  in  connection  therewith  to  carry  on  the  busi- 
ness of  tea-shop  keepers,  restaurant  keepers,  and  suppliers  of  provi- 

•sions  both  solid  and  liquid. 

[Add  selection  of  common  forms,  97  et  seq.^ 
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Form  165. 

CofPee 
tuvems. 


(1)  \If  neces.sari/,  insert  one  of  Forms  85  to  90. 

(2)  To  GStablish  at  coffee  taverns,  and  to  carry  on  there  the 

business  of  refreshment-house  keepers,  upon  the  principle  that  no 
intoxicating'  liquors  shall  be  sold  by  the  coy,  and  to  provide  and 
work,  upon  the  same  principle,  refreshment  stalls,  carts,  and  barrows. 

(3)  To  establish  libraries,  reading  rooms,  and  other  conveniences, 
and  to  provide  for  the  recreation  and  instruction  of  the  coy's  customers 
and  their  friends. 

[^Add  selection  of  common  forms.  Forms  97  et  seq.'] 


Form  166. 

Refreshment 
rooms. 


(1)  [//  necessary,  insert  one  of  Forms  85  fo  96.] 

(2)  To  carry  on  the  business  of  [temperance]  refreshment-rooms 
proprietors  and  refreshment  caterers  and  contractors  in  all  its  respive 
branches. 

(3)  To  carry  on  business  as  bakers,  confectioners,  butchers,  milk- 
sellers,  butter-sellers,  dairymen,  grocers,  poulterei's,  greengrocers, 
farmers,  and  ice  merchants. 

(4)  To  manufacture,  buy,  sell,  refine,  prepare,  grow,  import,  ex- 
port, and  deal  in  provisions  of  all  kinds,  both  Avholosalc  and  retail, 
and  whether  solid  or  liquid. 

(5)  To  establish  and  provide  all  kinds  of  conveniences  and  attrac- 
tions for  customers  and  others,  and  in  particular  reading,  writing, 
and  smoking  rooms,  lockers,  and  safe  deposits,  telephones,  telegraphs, 
clubs,  stores,  shops,  lodgings,  and  lavatories. 

[Add  selection  of  common  forms,  Forms  97  et  seq.1 


Workmen's 
homes. 


Form  166a.  (1)  To  provide  clean,  comfortable,  and  inexpensive  sleeping 
accommodation  for  workmen  and  others,  and  in  connection  therewith 
to  afford  to  such  persons  facilities  and  conveniences  for  washing, 
bathing,  cooking,  reading,  writing  and  finding  employment,  and  for 
the  purchase,  sale,  and  consumption  of  provisions,  both  liquid  and 
solid,  and  for  the  safe  custody  of  goods. 

(2)  To  work,  construct,  and  maintain  buildings,  works,  and  con- 
veniences of  all  kinds  suitable  for  any  of  the  purposes  of  the  coy. 

(3)  To  carry  on  any  other  business,  whether  manufacturing  or 
otherwise,  which  may  seem  to  the  coy  capable  of  being  conveniently 
carried  on  in  connection  with  any  of  the  above  specified  objects. 

[Add  selectio7i  of  common  forms.  Forms  97  et  seq.] 


Form  167.         1.   To  provide  at a  hall  and  other  suitable  rooms,  buildings, 

Public  hall.  ^^^  places,  and  to  permit  the  same  or  any  pt  thof  to  be  used  on  such 
terms  as  the  coy  shall  think  fit,  for  any  purposes,  public  or  private, 
and  in  particular  for  public  meeting.s,  exhibitions,  concerts,  lectures, 
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diimer.s,  theatrical  performances,  aud  other  eulertainuieuts,  and  for    Porm  167 

reading,  writing,  and  newspaper  rooms,  libraries,  batlis,  laundries, 

refreshment  rooms,  dressing  rooms,  shops,  business  offices,  and  resi- 
dences. [Add,  if  necessary,  a  reference  to  some  agreetnent  in  the 
articles  as  in  Fonn  85.]  2.  To  furnish  the  eoj's  ppty  with  such 
furniture,  implements,  machinerj-,  and  conveniences  as  may  be 
thought  desirable  with  a  view  to  the  sale,  letting,  or  user  thof .  3.  To 
provide  gardens,  greenhouses,  and  grounds  for  recreation  and  amuse- 
ment. 4.  To  carry  on  the  business  of  an  hotel  and  restaurant  pro- 
prietor and  wine  merchant.  5.  To  provide  amusement,  entertain- 
ment, and  instruction  for  shareholders  of  the  coy  and  others. 
\_Add  selection  of  common  forms,  Forms  97  et  seq.] 


(1)  To  purchase,  take  on  lease,  or  otherwise  accjuire,  the  land  and    Form.  168. 

hereditaments  known  as  the estate,  situate,  &c.    \^Add,  if  neces- 

sa^ry,  a  reference  to  some  agreemeiit  in  the  articles  as  in  Form  85.] 
(2)  To  carry  on  the  business  of  a  racecourse  coy  in  all  its  branches, 
aud  in  particular  to  lay  out  and  prepare  any  lands  for  the  running 
of  horse  races,  steeplechases,  or  races  of  any  other  kind,  and  for  the 
drilling  or  reviewing  of  troops,  and  for  any  kind  of  athletic  sports, 
and  for  playing  thon  games  of  cricket,  bowls,  golf,  curling,  lawn 
tennis,  polo,  or  any  other  kind  of  amusement,  recreation,  sport  or 
entertainment,  and  to  construct  grand  or  other  stands,  booths,  stabling 
for  horses,  paddocks,  refreshment  rooms,  and  other  erections,  build- 
ings, and  conveniences,  whether  of  a  permanent  or  temporary  nature, 
which  may  seem  directly  or  indirectly  conducive  io  the  coy's  objects, 
and  to  conduct,  hold,  and  promote  race  meetings  and  athletic  sports, 
polo,  lawn  tennis,  and  other  matches,  agricultural,  horse,  flower,  and 
other  shows  and  exhibitions,  and  otherwise  utilize  the  coy's  ppty  and 
rights,  and  to  give  and  contribute  towards  prizes,  cups,  stakes,  and 
other  rewards.  (Z)  To  establish  any  clubs,  hotels,  or  other  con- 
veniences in  connection  with  the  coy's  ppty.  (4)  To  carry  on  the 
business  of  hotel  keepers,  tavern  keepers,  licensed  victuallers,  re- 
freshment jiurveyors,  and  market  gardeners,  &c. 

[^Add  selection  of  com^non  forms,  Forms  97  et  seq.^ 


1.  [//  7iecessary,  insert  one  of  Forms  85  to  96.]  Form  169. 

2.  To  carry  on  the  business  of  a  storekeeper  in  all  its  branches,  and 
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in  particular  to  buy,  sell,  manufacture,  and  deal  in  goods,  stores,  store. 

consumable  articles,  chattels  and  effects  of  all  kinds,  both  wholesale 
and  retail,  and  to  transact  every  kind  of  ag-ency  business,  and 
generally  to  engage  in  any  business  or  transaction  which  may  seem 
to  the  coy  directly  or  indirectly  conducive  to  the  interests  or  con- 
venience of  the  coy's  members  or  ticket-holders  or  their  friends,  or 
any  section  thof. 


•o')0  MEMORANDA  OF  ASSOCIATION.  [ChAP.  VI. 

Form  169.  3.  To  make  arrang-euieuts  Avith  jjersons  eugao-od  in  any  trade, 
business,  or  profession,  for  the  concession  to  the  coy's  members, 
ticket -holders,  and  their  friends,  of  any  special  rights,  privileges,  and 
advantages,  and  in  i)articular  in  regard  to  the  supply  of  goods. 

Add  select io7i  of  common  forms,  Forms  97  et  seq.] 


Form  170. 

Hotel 
company. 


(1)  [//  necessary,  insert  one  of  Forms  8o  to  96.] 

(2)  To  carry  on  the  busine.ss  of  hotel,  restaurant,  cafe,  taveru,. 
beer-house,  refreshment-room,  and  lodging-house  keepers,  licensed 
victuallers,  wine,  beer,  and  spirit  merchants,  brewers,  maltsters,  dis- 
tillers, importers  and  manufacturers  of  aerated,  mineral,  and  artificial 
waters  and  other  drinks,  purveyors,  caterers  for  public  amusements 
generally,  coach,  cab,  and  carriage  proprietors,  livery-stable  keepers, 
jobmasters,  farmers,  dairymen,  ice  merchants,  importers  and  brokers 
of  food,  live  and  dead  stock,  and  colonial  and  foreign  produce  of  all 
descriptions,  hairdressers,  perfumers,  chemists,  proprietors  of  clubs, 
baths,  dressing  rooms,  laundries,  reading,  writing,  and  newspaper 
rooms,  libraries,  grounds,  and  places  of  anuisement,  recreation,  sport, 
entertainment,  and  instruction  of  all  kinds,  tobacco  and  cigar  mer- 
chants, agents  for  railway  and  shipping  cos  and  carriers,  theati'ical 
and  opera  box  office  proprietors,  entrepreneurs  and  general  agents, 
and  any  other  business  which  can  be  conveniently  carried  on  in 
connection  therewith. 

l^Add  selection  of  common  for)Hs,  Forms  97  et  seq.'\ 


Form  171. 

Library. 


('!)  To  establish  and  maintain  in  the  city  of  — —  and  elsewhere, 
circulating  libraries,  and  also  reading  and  writing  rooms,  and  a 
reference  library,  and  to  furnish  the  same  resply  with  books,  reviews, 
magazines,  newspapers,  and  other  publications,  including  instru- 
mental and  vocal  music.  [Add,  if  necessary,  a  reference  to  some 
agreement  in  the  articles,  as  in  Form  85.]  (2)  To  carry  on  the  busi- 
ness of  booksellers,  stationers,  publishers,  and  restaurant  proprietors, 
and  to  carr}'  on  the  business  of  booking  seats  at  theatres  and  other 
places  of  entertainment. 

[Add  selection  of  common  forms.  Forms  97  et  seq.' 


Form  172. 

School  or 
college. 


(1)  To  establish  and  carry  on  at a  school  [or,  college]  where 

students  may  obtain  on  moderate  terms  a  sound  [religious],  classical, 
mathematical,  and  general  education  of  the  highest  order.  [If  neces- 
sary, add  a  reference  to  some  agreement  in  the  articles,  as  in 
Form.  85.]  (2)  To  provide  for  the  delivery  and  holding  of  lectures, 
exhibitions,   public    meetings,  classes,   and    conferences    calculated 
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directly  or  indirectly  to  advance  the  cause  of  education,  whether    Form  172. 
general,  professional,  or  technical. 

[Add  selection  of  common  forms,  Forms  97  et  seg.] 

A  considerable  number  of  school  and  college  companies  have  been  incor- 
porated. Sometimes  they  obtain  a  licence  from  the  Board  of  Trade  to  register 
without  the  word  "  limited  "  and  with  a  more  suitable  name  than  "  company." 
See  sxiiira,  pp.  498  et  seq. 


(I)  [If  necessary,  insert  one  of  Forms  85  fo  96.]  (2)  The  accumu-  Form  173. 
lation  of  capital  by  means  of  monthly  subscriptions  or  otherwise 
from  members,  and  also  by  borrowing-  money  from  members  or 
any  other  persons  on  such  security  and  on  such  terms  as  may  from 
time  to  time  be  arranged.  (3)  To  advance  or  lend  any  of  the  afscl 
capital  or  other  moneys  of  the  coy  for  the  time  being-  on  the  security 
of  freeholds,  leaseholds,  bills  of  exchange,  promissory  notes,  bonds, 
stock-in-trade,  chattels,  and  other  i)pty,  real  or  personal.  (4)  To 
acquire  any  real  and  personal  ppty  which  the  coy  may  think  it  desir- 
able to  acquire  by  way  of  investment,  or  with  a  view  to  re-sale  or 
otherwise,  and  in  particular  any  freeholds,  leaseholds,  mortgages, 
shares  and  securities. 


Loan  club. 


[Add  selection  of  common  forms.  Forms  97  et  seq.] 

A  great  many  loan  clubs  have  been  formed  within  recent  years.  In  Notting"- 
ham  there  seems  to  be  a  mania  for  them.  In  most  cases  they  are  formed  as 
unlimited  companies  with  a  share  capital  not  of  any  fixed  amount,  divided  into 
shares  of,  say,  IQOL,  to  be  paid  by  monthly  instalments.  The  articles  generally 
authorize  the  directors  to  make  general  rules  as  to  the  payment  of  entrance  fees, 
loans,  repayments,  fines,  &c.,  and  declare  that  they  are  to  be  binding.  The 
common  plan  is  to  have  a  monthly  meeting  for  payment  of  subscriptions,  and 
advances  are  made  in  accordance  with  lots  drawn,  provided  sufficient  security 
is  found.  Many  of  these  clubs  are  held  at  inns  or  taverns,  and  are  named 
accordingly,  e.ff.,  "  The  Unicorn  Inn  Third  Thursday  Mutual  Loan  Club."  An 
unlimited  company,  if  its  memorandum  and  articles  so  provide,  may  allow  a 
member  to  withdraw.     See  Borough  Commercial  Soc,   (1893)  2  Ch.  242. 

As  to  the  necessity  for  registering  such  a  company  under  the  Money  Lenders 
Act,  1900,  see  notes  to  Form  138,  supra. 


(1  j  To  purchase,  take  on  lease  or  in  exchange,  or  otherwise  acquire    Form  174« 

any  lands  and  buildings  in  the  county  of or  elsewhere,  and  any  — ; — ; ^ 

estate  or  interest  in,  and  any  rights  connected  with,  any  such  lands  ggj^te  ^ 
and  buildings  [and  in  particular  to  acquire  a  certain  piece  or  parcel 
of  land  and  buildings  situate,  &c.,  and  with  a  view  thereto  to  enter 
into  the  agreemt,  &c.,  as  in  Form  85].  (2)  To  develop  and  turn  to 
account  any  land  acquired  by  or  in  which  the  coy  is  interested,  and  in 
particular  by  laying  out  and  preparing  the  same  for  building  pur- 
poses, constructing,  altering,  pulling  down,  decorating,  maintaining, 
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Form  174. 


funiishiiiy,  fitting-  up,  and  improving-  buildings,  and  by  planting, 
paving,  draining,  farming,  cultivating,  letting  on  building  lease  or 
building  agreemt,  and  by  advancing  money  to  and  entering  into 
contracts  and  arrangements  of  all  kinds  with  builders,  tenants,  and 
others.  (3)  To  construct,  maintain,  improve,  develop,  work,  cojitrol, 
and  manage  any  waterworks,  gasworks,  reservoirs,  roads,  tramways, 
electric  power,  heat  and  light  supply  works,  telephone  works,  hotels, 
clubs,  restaurants,  baths,  places  of  worship,  places  of  amusement, 
pleasure  grounds,  parks,  gardens,  reading  rooms,  stores,  shops, 
dairies,  and  other  works  and  conveniences  which  the  coy  may  think 
directly  or  indirectly  conducive  to  these  objects,  and  to  contribute 
or  otherwise  assist  or  take  part  in  the  construction,  maintenance, 
development,  working,  control,  and  management  thereof.  (4)  To 
carry  on  all  or  any  of  the  following  businesses,  namely,  builders  and 
contractors,  decorators,  merchants,  and  dealers  in  stone,  sand,  lime, 
bricks,  timber,  hardware,  and  other  building  requisites,  brick  and 
tile  and  terra-cotta  makers,  jobmasters,  carriers,  licensed  victuallers, 
and  house  agents.  (^  To  lendmoney,  either  w-ith  or  withouj;.^^u- 
rity,  and  generally  ro  such  persons  andTupon  such  terms  and  condi- 
tions as  the  coy  may  think  fit,  and  in  particular  to  pe_rsojis 
undertaking  to  build  on  or  improve  any  ppty  in  which  the_coy_is 
interested,  and  to^  tenants,_^mlders,  and  _contractorSj_  (6)  [Fonn 
roT]  (7)  To  undertake  and  execute  any  trusts  the  undertaking  of 
hich  may  seem  to  the  coy  desirable.  " 

[Add  selection  of  common  forms,  Forms  97  et  seg.] 


Form  175. 


Land  and 

building 

•company. 


(1)  To  purchase  for  investment  or  resale,  and  to  traffic  in  land  and 
house  and  other  ppty  of  any  tenure  and  any  interest  therein,  and  tu 
create,  sell,  and  deal  in  freehold  and  leasehold  ground  rents,  and  to 
make  advances  upon  the  security  of  land  or  house  or  other  ppty,  or 
any  interest  therein,  and  generally  to  deal  in,  traffic  by  way  of  sale, 
lease,  exchange,  or  otherwise  with  land  and  house  ppty  and  any 
other  ppty  wdiether  real  or  personal. 

[Add  selection  of  common  forms,  Forms  97  et  seq.^ 


Form  176. 

Gity 
l>nildinsrs. 


1.   To  acquire  b}'  purchase,  lease,  exchange,  or  otherwise,  land, 
buildings  and  hereditaments  of  any  tenure  or  descr'iption  situate  in 

the  City  of  and  its  neighbourhood,  and  any  estate  or  interest 

therein,  and  any  rights  over  or  connected  with  land  so  situate,  and  to 
turn  the  same  to  account  as  may  seem  expedient,  and  in  particular  by 
preparing  building-  sites,  and  by  constructing,  reconstructing,  alter- 
ing, improving,  decorating,  furnishing,  and  maintaining  offices,  liats. 
houses,  factories,  warehouses,  shops,  wharves,  buildings,  Avorks  and 
conveniences  of  all  kinds,  and  by  consolidating,  or  connecting,  or  sub- 
dividing properties,  and  by  leasing  and  disposing  of  the  same.    [Add^ 
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if  suitable,  a  reference  to  some  agreement  in  the  articles,  a^ 
Form  85.] 

2.  To  manage   land,  buildings,  and  other  pj)ty  situate  as  afsv 
whether  belonging-  to  the  coy  or  not,  and  to  collect  rents  and  income 
.and  to  supply  to  tenants  and  occupiers,  and  others,  refreshments, 
attendance,  messengers,  light,  waiting  rooms,  reading  rooms,  meeting- 
rooms,  lavatorie*  laundry  conveniences,  electric  conveniences,  stables, 
and  other  advantages. 

3.  To  acquire  and  take  over  any  business  or  undertaking-  carried  on 
upon,  or  in  connection  with,  any  land  or  building-  which  the  coy  may 
■desire  to  acquire  as  afsd,  or  become  interested  in,  and  the  whole  or 
-any  of  the  assets  and  liabilities  of  such  business  or  undertaking,  and 
to  carry  on  the  same,  or  to  dispose  of,  remove,  or  put  an  end  thereto, 
or  otherwise  deal  with  the  same  as  may  seem  expedient. 

4.  To  establish  and  carry  on,  and  to  promote  the  establishment  and 
carrying-  on,  upon  any  ppty  in  which  the  coy  is  interested,  of  any 
business  which  may  be  conveniently  carried  on  upon  or  in  connection 
with  such  ppty,  and  the  establishment  of  which  may  seem  calculated 
to  enhance  the  value  of  the  coy's  intei-est  in  such  ppty,  or  to  facilitate 
the  disposal  thereof. 

5.  To  advance  and  lend  money  to  builders,  tenants,  and  others  who 
may  be  willing-  to  build  on  or  improve  any  land  or  buildings  in  which 
the  coy  is  interested,  and  generally  to  advance  money  to  such  persons 
and  on  such  t«rms  as  may  be  arranged. 

[Add  selection  of  common  forms,  Forms  97  et  seq.} 


{1)   To  purchase  Qi'  otherwise  acquire  any  landed  ppty  in  the  State    Form  177. 

of  in  th$  Uiiited  States  of  America,  and  in  particular  an  estate    rz    :    r 

j  '-  Colonization 

known  |as,  Acj.     (2;  To  develop  the  resources  of  and  turn  to  account  and  land. 

the  lands,  buildings,  and  rights  for  the  time  being  of  the  coy  in  such 
manner  as   the  coy  may  think  fit,  and  in  particular  by  clearing, 
draining,  fencing,  planting,  building,  improving,  farming,  grazing, 
mining,  and  by  promoting  immigration,  establishing  towns,  villages, 
and  settlements.     (3 )  To  carry  on  the  business  of  farmers,  graziers, 
meat  and  fruit  preservers,  brewers,  planters,  miners,  metallurgists, 
quarry  owners,  brickmakers,  builders,  contractors  for  the  construc- 
tion of   works,  both  public  and  private,  merchants,  importers  and 
exporters,  printers,  publishers,  Isairiii^,  ship  builders,  ship  owners, 
brokers,  and  any  other  businesses  which  may  seem  calculated  di^'  ^^v 
or  indirectly  tO'  develop  the  coy's  ppty.     (4)  To  construct,  carr 
support,   maintain,   improve,   manage,   work,   operate,   contrf 
superintend  railways,  tramways,  Al.  fjLL"^wwfH?lfl,  i-l."Dj 
exchanges,   churches,    chapels,  parks,   schools,   museums,   j" 
recreation,  racecourses,  baths,  washhouses,  and  any  other  v 
conveniences  which  may  seem  directly  or  indirectly  conduc 
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of  tlieisO  objects,  and  to  coutiibulo  to  or  otherwise  ai\l  or  take  ])art  iii 
the  coustructiou,  carrying  out,  support,  maintenanc^,  iniprovement, 
management,  working-,  operating-,  controlling-,  and  superintending- 
the  same,  i^o)  To  lend  money  and  other  piny,  to  guarantee  the  per- 
formance of  contracts  and  obligations  of  all  kinds,  to  act  as  agents  in 
the  management,  sale,  and  purchase  of  i)pty,  and  generally  to  trans- 
act biusiness  as  capitalists,  ^anib«rs,  and  financiers  jL^tT)  To  carry  on 
and  transact  any  other  businesses  and  operations,  manufacturing, 
commercial,  or  otherwise,  except  the  issuing  of  policies  of  assurance 
on  human  life,  which  the  coy  may  think  directly  or  indirectly  con- 
ducive to  any  of  its  objects,  or  capable  of  being  conveniently  carried 
on  in  connection  there ^^•ith. 

[Add  selection  of  common  forms.  Forms  1*7  et  seq.} 


Form  178. 

African 
concessions. 


1 .  To  ac(jiiire  the  concessions  granted  to by ,  King  of  the 

nation,  and,   with  a  view  thereto,  to  enter  into  the  agreemt 

referred  to  in  clause  3  of  this  coys  arts  of  asson,  and  to  carry  the 
same  into  effect  with  or  witlujut  moditicatiun. 

2.  To  acquire  from  any  other  sovei-eign.  stale,  or  authorities  in 
Africa  or  elsewhere  any  concessions,  grants,  decrees,  rights,  powers 
and  privileges  whatsoever,  which  may  seem  to  the  coy  capable  of 
being  turned  to  account,  and  to  work.  dcvelo]i.  carry  out.  exorcise  and 
turn  to  account  the  same. 

3.  To  prospect,  examine,  and  explore  any  territories  and  places  in 
Africa  and  elsewhere,  and  to  employ  and  ei^uip  expeditions,  commis- 
sions, experts  and  other  agents. 

4.  To  develop  the  resources  of  and  turn  to  account  any  lands  and 
any  rights  over  or  connected  with  land  belonging  to  or  in  which  the 
coy  is  intex-csted,  and  in  particular  by  clearing,  draining,  fencing, 
planting,  cultivatino;,  building,  improving,  farming,  irrigating, 
grazing,  and  by  promoting  immigration  and  emigration  and  the 
establishment  of  towns,  villages,  and  settlements. 

5.  To  carry  out,  establish,  construct,  maintain,  improve,  manage, 
work,  control,  and  superintend  am'  roads,  ways,  tramways,  railways, 
bridges,  harbours,  reservoirs,  watercourses,  wharves,  embankments, 
foi-tificatious,  hydraulic  works,  telegraphs,  telephones,  saw-mills, 
smelting  works,  furnaces,  factories,  warehouses,  hotels,  viaducts, 
exchanges,  mints,  transport  and  postal  arrangements,  stores,  shops, 
churches,  chapels,  stations,  aij^jj»ftther  works  and  conveniences,  and  to 
contribute  to,  or  assist  in  the  carrying  out,  establishmentj  construc- 
tion, maintenance,  improvement,  management,  working  control,  or 
superintendence  of  the  same. 

6.  To  govern  an}-  territories  in  Africa,  and  to  make  and  enforce 
such  laws  and  ordinances  as  may  seem  expedient,  and  to  provide 
for  the  administration  of  justice,  and  for  the  establishment  and 
maintenance  of  good  order,  and  for  the  welfare  of  the  inhabitants. 
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and  for  the  advaiieemeut  of  trade  and  commerce,  and  for  the  pro-     Form  178. 
tection  of  such  territories  from  invasion  or  attack. 

7.  To  promote  the  abolition  of  slavery,  and  the  advance  of  civili- 
zation. 

8.  To  negotiate,  arrange,  and  effect  treaties  and  arrangements  with 
any  chiefs,  rulers,  or  authorities,  supreme,  local,  or  otherwise,  in 
Africa  and  elsewhere,  and  to  subsidise  a,ny  such  chiefs,  rulers,  or 
authorities . 

9.  To  grant  monopolies,  patents,  and  other  special  rights  and 
privileges,  whether  as  regards  the  carrying  on  of  any  particular 
trade  or  business,  or  the  use  of  any  invention  or  process,  or  the 
growth,  preparation,  or  manufacture  or  sale  of  any  particular  article, 
or  as  regards  any  of  these  operations  or  matters,  and  to  grant  the 
same  for  a  term  of  years,  or  in  perpetuity  or  otherwise. 

10.  To  buy,  sell,  import,  export,  manipulate,  prepare  for  market, 
and  deal  in  merchandise  of  all  kinds,  and  generally  to  carry  on  busi- 
ness as  merchants,  importers,  and  exporters. 

11.  To  carry  on  business  as  miners,  store-keepers,  farmers,  cattle 
breeders,  stockmen,  carriers,  provision  preservers,  mechanical 
engineers,  builders,  and  contractors. 

12.  To  promote  the  establishment,  carrying  on,  and  development 
of  trades  and  businesses  of  all  kinds  within  any  territories  in  which 
the  coy  is  interested,  and  to  subsidise,  grant  special  rights  to,  or 
otherwise  assist,  support,  protect,  and  encouiage  all  ))orsons  and  cos 
engaged  or  proposing  to  engage  therein. 

13.  To  undertake,  transact,  and  execute  all  kinds  of  agency  busi- 
ness, and  also  trusts  of  all  kinds. 

14.  To  carry  on  and  undertake  all  kinds  of  guarantee  and  insur- 
ance business  (except  life  assurance),  and  all  kinds  of  banking  and 
financial  business  and  operations. 

15.  To  form,  constitute,  and  promote  cos,  syndicates,  associations, 
and  undertakings  of  all  kinds. 

16.  To  enter  into  partnership  or  into  any  arrangements  for  sharing 
profits,  union  of  interests,  reciprocal  concessions,  or  co-operation  with 
any  partnership,  person,  or  coy,  and  either  in  perpetuity  or  otherwise. 

17.  To  lend  or  advance  money,  and  to  issue  or  place  any  stocks, 
bonds,  shares,  or  securities  of  any  government,  sovereign,  state,  or 
coy. 

18.  To  make  donations  to  such  persons  and  in  such  cases  as  may 
seem  expedient,  and  to  subscribe  for  any  purposes,  whether  charitable 
or  benevolent,  or  for  any  public,  general,  or  useful  object. 

19.  Generally  to  undertake  and  carry  out  any  operations  or  trans- 
actions whatsoever  (except  the  issuing  of  policies  of  assurance  on 
human  life)  which  may  lawfully  be  undertaken  and  carried  out  by 
capitalists,  and  which  the  coy  may  think  it  expedient  to  undertake 
and  carry  out. 

[Add  selection  uf  common  formn,  Forms  97  et  seq.] 
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Quarry 
masters  and 
paviors. 


(1;  To  call}  on  business  as  quarry  masters  and  stone  merchants, 
and  to  buy,  sell,  get,  work,  shape,  hew,  carve,  polish,  crush,  and 
prepare  for  market  or  use  stone  of  all  kinds. 

(2^  To  carry  on  business  as  road  and  pavement  makers  and 
repairers  and  manufacturers  of  and  dealers  in  lime,  cement,  mortar, 
concrete,  and  building  materials  of  all  kinds,  and  as  builders  and 
contractors  for  the  execution  of  works  and  buildings  of  all  kinds 
in  the  construction  of  w  liich  stone  is  required. 

[Add  selection  of  conwion  forms,  Forms  97  et  seq.] 


Form  179. 

Mining. 


(1^  To  purchase,  take  on  lease,  or  otherwise  acqiure,  any  mines, 

mining  rights,  and  metalliferous  land  in  the  county  of \_or,  the 

kingdom  of  — j,  or  elsewhere,  and  an}^  interest  therein,  and  to 
explore,  work,  exercise,  develop,  and  turn  to  account  the  same. 
Add,  if  suitable,  a  reference  to  some  agreement  in  the  articles,  as 
in  Form  85.]  {2)  To  crush,  win,  get,  quarry,  smelt,  calcine,  refine, 
dress,  amalgamate,  manipulate,  and  prepare  for  market,  ore,  metal, 
and  mineral  substances  of  all  kinds,  and  to  carry  on  any  other  metal- 
lurgical operations  which  may  seem  conducive  to  any  of  the  coy's 
objects.  (3)  To  buy,  sell,  manufacture,  and  deal  in  minerals,  plant, 
inachineiT,  implements,  conveniences,  provisions,  and  things  capable 
of  being  used  in  connection  with  metallurgical  operations,  or  required 
by  workmen  and  others  employed  by  the  coy.  (4)  To  construct, 
carry  out,  maintain,  improve,  manage,  work,  control,  and  superin- 
tend any  roads,  Avays,  tramways,  railways,  bridges,  reservoirs,  wat^r- 
course.s,  aqueducts,  wharves,  furnaces,  saw-mills,  crushing  works, 
hydraulic  works,  electrical  works,  factories,  Avarehouses,  shops,  and 
other  works  and  conveniences  which  may  seem  directly  or  indirectly 
conducive  to  any  of  the  objects  of  the  coy,  and  to  contribute  to, 
subsidise,  or  otherwise  aid  or  take  part  in  any  such  operations. 

[Add  selection  of  common  forms,  Forms  97  et  seq.^ 


Form  179a. 

Petroleum. 


(1)  [If  necessary,  insert  one  of  the  Forms  %b  to  96.] 

(2)  To  carry  on  the  business  of  extracting,  pumping,  drawing, 
transporting,  and  purifying  and  dealing  in  petroleum  and  other 
mineral  oils. 

(3)  To  search  for,  inspect,  examine  and  explore,  work,  take  on 
lease,  purchase,  or  otherwise  acquire  lands  and  places  Avhich  may 
seem  to  the  coy  capable  or  possibly  capable  of  affording  a  supply 
of  mineral  oil,  and  to  establish,  utilize  and  turn  to  account  pumping 
stations,  pipe-lines  and  other  works  and  conveniences  suitable  for 
the  purpose. 

[Add  selection  of  common  forms,  Forms  97  et  seq.'\ 
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(1)  To  acquire  gold  iniues,  mining-  rights  and  auriferou.s  laud  [in  Form  180. 
Western  Australia,  or  elsewhere  in  Australasia],  and  any  interest  Gold  mining, 
therein,  and  in  particular  to  acquire  the  mines  known  as,  &e.,  situate 

&c.,  and  with  a  view  to  the  acquisition  of  such  last-mentd  mines,  to 
adopt  and  carry  into  effect,  with  or  without  modification,  the  agreemt 
referred  to  in  clause  3  of  the  coy's  arts  of  asson. 

(2)  To  search  for,  win,  get,  quarry,  reduce,  amalgamate,  dress, 
refine  and  prepare  for  market,  auriferous  quartz  and  ore,  and  other 
mineral  substances  (whether  auriferous  or  not)  and  precious  stones, 
and  generally  to  carry  on  any  metallurgical  operations  which  may 
seem  conducive  to  any  of  the  coy's  objects. 

(3)  To  buy,  sell,  refine  and  deal  in  bullion,  specie,  coin  and  precious 
metals. 

[Add  selection  of  common  forms,  Forms  97  et  seg.] 

In  the  case  of  mining-  companies  it  is  very  common  to  take  still  wider  powers, 
e.g.,  to  clear  lands,  make  roads  and  other  public  works,  open  stores,  &c.,  and 
to  insert  paragraphs  2,  4,  5,  10,  11,  13  of  Form  178,  p.  555,  supra. 


(1)  [//  necessary,  insert  one  of  Forms  85  to  96.] 

(2)  To  carry  on  the  trades  or  businesses  of  iron  masters,  steel 
makers,  steel  converters,  colliery  jiroprietors,  coke  manufacturers, 
miners,  smelters,  engineers,  tin-plate  makers  and  iron  founders,  in  all 
their  respective  branches. 

(3)  To  search  for,  get,  work,  raise,  make  merchantable,  sell  and 
deal  in  iron,  coal,  ironstone,  brick-earth,  bricks,  and  other  metals, 
minerals  and  substances,  and  to  manufacture  and  sell  patent  fuel . 

(4)  To  carry  on  business  as  manufacturers  of  chemicals  and 
manures,  distillers,  dye  makers,  gas  makers,  metallurgists,  and 
mechanical  engineers,  and  to  carry  on,  &c.  [Form  97]. 

[Add  selection  of  counnou  forms.  Forms  97  et  seq.^ 


Form  181. 

Coal,  iron, 
and  steel. 


(1)  [//  necessary,  insert  one  of  Forms  85  to  96.]  (2)  To  purchase, 
charter,  hire,  build,  or  otherwise  acquire,  steam  and  other  ships  or 
vessels,  with  all  equipments  and  furniture,  and  to  employ  the  same 
in  the  conveyance  of  passengers,  mails,  troops,  munitions  of  war,  live 
stock,  meat,  corn  and  other  produce,  and  of  treasure  and  merchandise 
of  all  kinds,  between  such  ports  in  any  part  of  the  world  as  may  seem 
expedient,  and  to  acquire  any  postal  subsidies.  (3)  To  buy,  sell, 
prepare  for  market,  and  deal  in  coal,  timber,  live  stock,  meat,  and 
other  merchandise  or  produce.  (4)  To  carry  on  the  business  of 
merchants,  carriers  by  land  and  water,  shipowners,  warehousemen, 
wharfingers,  barge  owners,  lightermen,  forwarding  agents,  under- 
writers and  insurere  of  ships,  goods  and  other  ppty,  and  ice  merchants 
and  refrigerating  store  keepers. 

[Add  selection  of  common  forms,  Forms  97  et  seq.] 


Form  182. 

Shipowners. 


'^•^^  MEMORANDA  OF  ASSOCIATION.  rClIAP.  VI. 
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r^m  183.         I  I)  Ti)  juiixliii.sc  ur  utlicrwifie  acquire  tlio  [stoain]  ship  "Strand" 

Single  [or  a  steamship  now  in  course  of  construction  at and  intended 

steamship.        ^q  |,p  called],  together  with  all  requisite  eijuipuient  for  the  same 
[and  with  a  view  thereto  lo  enter  into  the  ao:reemt,  &c.    Form  85]. 

(2)  In  the  event  of  the  loss  or  sale  of  the  sd  vessel  or  any  substi- 
tuted vessel,  to  build,  purchase,  contract  for,  or  otherwise  acquire 
from  time  to  time  one  or  more  other  vessels  or  shares  therein,  but  su 
that  the  coy  shall  not  work,  trade  with,  or  carry  on  the  business  of  a 
.shipowner  with  more  than  one  vessel  at  one  time,  and  in  any  such  case 
the  ohject.s  hor(>in  uieutd  shall  apply  to  anv  \(>ssol  from  time  to  time 
so  purchased  or  ac(|uired. 

(3)  To  charter,  hire,  equij),  load  on  commission,  or  otherwise  use, 
repair,  let  out  on  hire,  and  trade  with  the  .sd  vessel  or  substituted 
vessel. 

(4)  To  purchase  g-oods,  produce,  cattle  and  other  live  stock,  and 
any  other  merchandise  whatsoever,  for  the  i)urpose  of  freig^hting-  the 
sd  vessel  or  substituted  vessel,  and  to  dispose  of  the  same  by  sale  or 
otherwise. 

(  5 )  To  carry  on  the  business  of  a  siiiptnvner  in  all  its  branches  with 
respect  to  the  sd  vessel  or  substituted  vessel  only. 

(6)  To  emj)l(n'  as  ships  husband  and  managing'  agent  of  and  for 
the  sd  vessel  or  substituted  vessel,  any  person,  firm,  or  coy,  whether 
limtd  or  not,  and  that  although  he  or  they  may  not  be  entld  to  any 
share  or  interest  in  ili(>  vessel  in  qucsii(jn.  or  in  tltc  coy. 

(7)  To  effect  all  such  insurances  in  relation  to  the  carrying  on  of 
the  coy's  business  and  any  risks  incidental  thereto  as  may  seem 
expedient,  and,  if  thought  fit,  to  join  or  become  a  member  of  any 
mutual  insurance  coy. 

{8)  To  subscribe  to  any  asson,  institution,  or  toy  calculated  to 
benefit  the  coy,  or  persons  employed  by  the  coy,  or  persons  having 
dealings  with  the  coy. 

[Add  selection  of  common  forms.  Forms  97  el  scq.'] 

The  fonuatiou  of  "  sinfjlc  .ship  "  companies  has  made  extensive  progress  at 
the  chief  ports.  A  well-known  Liverpool  firm  were  among  the  first  to  set  the 
example.  In  the  montii  of  May,  1880,  they  transferred  eighteen  vessels  to  as 
many  private  companies,  and  since  then  large  numbers  of  other  firms  and 
individuals  have  followed  this  example.  Very  commonly  the  company  is  formed 
for  the  purpose  of  buying  a  ship  which  is  in  course  of  construction.  In  some 
cases  the  capital  is  divided  into  sixty-four  shares,  but  10^  shares  are  frequently 
adopted,  and  are  found  more  convenient.  All  the  shares,  except,  perhaps,  a  few 
for  extra  subscribers,  are  issued  to  the  owner  or  owners  as  the  consideration  for 
the  transfer  or  sale  of  the  ship.  The  owner  or  owners  are  generally  appointed 
manager  or  managers,  and  the  control  of  the  company  is  vested  in  them  subject 
to  general  meetings  of  the  members.  Sometimes  directors  are  appointed.  The 
name  is  usually  framed  thus,  "  The  Egeria  Steamship  Company,  Limited,"  or 
■"The  Ship  Carmen,  Limited."  (See  sxprci,  p.  450.)  It  seems  probable  that 
these  private  companies  for  working  single  ships  will  be  generally  adopted. 
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Tlieir  advantages  are  obvious,  inasmuch  as  they  invest  the  members  with  the     J"oriIl  183. 

clearly -defined  powers  and  privileges  of  members  of  a  statutory  company,  and     

relieve  them  from  the  difficulties  and  uncertainties  incident  to  the  ownership  in 
common  of  a  ship.  Moreover,  they  relieve  the  members  from  many  onerous 
liabilities  in  which  they  might  be  involved  by  the  negligence,  misconduct,  or 
improvidence  of  their  servants. 

An  English  company  may  be  the  owner  of  a  British  ship,  though  some  or 
even  all  the  shareholders  are  foreigners.  Jicf/.  v.  ArnnHil,  9  Q.  B.  806;  and 
see  Princess  of  Eeuss  v.  Bos,  L.  R.  5  II.  L.  176. 

Inconvenience  has  in  some  cases  been  caused  by  the  objects  being  too  limited, 
e.</.,  after  conversion  of  several  ships,  it  was  found  that  the  funds  of  onc^ 
company  could  not,  as  desired,  be  lent  to  another.  No  ad  valorem  duty  is 
payable  on  the  conveyance  of  a  ship  or  on  an  agreement  for  sale  of  it.  Hec 
p.  338,  supra. 

But  a  majority  of  the  co-owners  of  a  ship  have  no  right  to  change  the 
character  of  the  ownership  without  the  consent  of  all  parties,  e.r/.,  by  turning 
the  co-ownership  into  a  limited  company,  and  if  they  do  so  a  minority  of 
holders  of  shares  in  the  ship  may  obtain  an  order  for  sale.  See  T/ip  Ilerca-ard, 
(1895)  P.  284. 


(1)  To  purchase,  take  in  exeluiiige,  or  otherwise  acquire  and  hold    Form  184. 
.ships  and  vessels,  or  any  shares  or  interests  in  ships  or  vessels,  and   General 
also  shares,  stocks,  and  securities  of  any  cos  possessed  of,  or  interested  •shipowners. 
in,  any  ships  or  vessels,  and  to  maintain,  repair,  improve,  alter,  sell, 
exchange,  or  let  out  to  hire  or  charter,  or  otherwise  deal  with  and 

dispose  of  any  ships,  vessels,  or  shares,  or  securities  afsd. 

(2)  To  carry  on  all  or  any  of  the  businesses  of  shipowners,  ship- 
brokers,  insurance  brokers,  managers  of  shipping  ppty,  freight  con- 
tractors, carriers  by  land  and  sea,  barge  owners,  lightermen,  forward- 
ing agents,  ice  merchants,  refrigerating  storekeepers,  warehousemen, 
■\\har fingers,  and  general  traders. 

(3)  To  insure  Avith  any  other  coy  or  ])erson  against  losses,  damages, 
risks,  and  liabilities  of  all  kinds  which  may  affect  this  coy,  and  also 
to  carry  on  the  business  of  marine  insurance  and  marine  accidental 
insurance  in  all  its  respectiA'C  branches,  and  to  effect  re-insurance  and 
counter  insurance. 

[Add  .^election  of  common  forms,  Forms  97  et  seg.] 


(1)  [//  necessary,  insert  one  of  the  Forms  85  to  9G.'J  Form  184a. 

(2)  To  establish  and  maintain    lines    of    steam  and  other  ships  :^~        ~ 

•  1.  1  1  Ijines  ot 

between  the  ports  of and ,  and  any  other  ports  which  may  steamships. 

seem  to  the  company  expedient,  and  generally  to  transport  passengers, 
mails,  troops,  munitions  of  war,  live  stock,  meat,  corn  and  other 
produce,  and  of  treasure  and  merchandise  of  all  kinds,  and  to  pur- 
chase, charter,  hire,  build,  or  otherwise  acquire  ships  and  vessels 
accordingly,  and  to  obtain  postal  subsidies  and  to  comply  Avith  the 
terms  on  Avhich  the  same  are  granted. 

\_Add  selection  of  common  forms,  Forms  97  ct  seq.'] 
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Form  185.        (1)  [//  necessary,  insert  otie  of  Forms  85  to  96.] 
Carriers.  (2)  To  carry  on  all  or  any  of  the  following  businesses,  that  is  to 

say,  general  earrior.s,  railway  and  forwarding  agent.s,  warehousemen, 
bonded  carmen,  and  common  carmen,  and  any  other  businesses  which 
can  conveniently  be  carried  on  in  connection  with  the  above. 

[Add  selection  of  common  forms,  Forms  97  et  seq.'\ 


Form  186. 


Meat  and 

cattle 

importers. 


(a)  To  acquire  and  amalgamate  the  undertakings  of,  &:c..  and  with 
a  view  thereto  to  adopt,  &c.  [Form  85]. 

(b)  To  carry  on  the  business  of  importers  of  meat,  live  cattle,  and 
sheep,  and  also  that  of  dealers  in  cattle  and  sheep  generally,  and  in 
all  branches  of  such  respective  trades  or  businesses. 

(c)  To  buy  and  sell  by  wholesale  or  retail  in  the  United  Kingdom, 

the  Empire  of ,  or  elsewhere,  all  kinds  of  meat,  and  generally  to 

carry  on  the  trade  or  business  of  a  meat  salesman  in  all  its  branches. 

(d)  To  acquire  by  purchase  or  otherwise  estancias,  ranches,  and 
sheep  farms,  and  to  carry  on  the  trades  or  businesses  of  cattle  rearers 
and  sheep  farmers,  fellmongering,  tanning,  and  warehousing  gener- 
ally, preserved  meat  manufacturers,  dealers  in  hides,  fat,  tallow, 
grease,  offal,  and  other  animal  products. 

(e)  To  erect  and  build  abattoirs,  freezing-houses,  warehouses, 
sheds  and  other  buildings  necessary  or  expedient  for  the  purposes  of 
the  coy. 

(f)  To  purchase,  charter,  hire,  build,  or  otherwise  acquire,  steam 
and  other  shij)s  or  vessels,  and  to  employ  the  same  in  the  conveyance 
of  passengers,  mails,  and  merchandise  of  all  kinds,  and  to  carry  on 
the  business  of  ship  owners,  barge  owners,  and  lightermen  in  all  its 
branches. 

[Add  selection  of  common  forms,  Forms  97  et  seq.'] 


Form  186a.        To  carry  on  the  business  of  colour  process  and  half-tone  cngTavers, 

~,  stationers,  printers,  lithographers,  stereotypers,  electric  photographic 

Colourprocess        .  ,     ,      i-  i  ''^   ,.       .    ,         '■      ,    ^  ,.. 

eno-ravers,  &c.  printers,    photo-lithographers,    engravers,    die-sinkers,    advertising 

agents,  traders,  draughtsmen,  ink  manufactiu'ers,  &c. 
[Add  selection  of  common  forms-,  Forms  97  et  seq."] 


Form  186b. 

Shoemakers. 


To  carry  on  business  as  boot  and  shoe  manufacturers  and  dealers- 
leather  merchants  and  manufacturers,  leather  dressers,  tanners, 
dealers  in  hides,  skins  and  other  materials,  manufacturers  of  and 
dealers  in  rubber  goods . 

[Add  selection  of  common  forms.  Forms  97  et  seq.l 
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(1;  [//  necessary,  insert  one  of  Forms  85  to  96.]  Form  187. 

(2)  To  carry  on  all  or  any  of  the  businesses  of  importers,  exporters,  ^^J~^ 
refrigerators,  shipowners,  shipbuilders,  charterers  of  ships  or  other  importers, 
vessels,  warehousemen,  merchants,  ship  and  insurance  brokers, 
carriers,  forwarding  agents,  wharfingers,  sheep  farmers,  stock  owners 
and  breeders,  pasturers,  graziers,  manufacturers  of  extract  of  meat, 
preservers  and  packers  of  provisions  of  all  kinds,  brewers,  metallur- 
gists, quarry  owners,  brickmakers,  wool  washers,  tallow  melters, 
tanners,  artificial  manure  makers,  coopers,  carpenters,  and  mechanical 
engineers. 

[Add  selection  of  common  forms,  Forms  97  et  seq.'\ 


(1)  [//  necessary,  insert  one  of  Forms  85  to  96.] 


Form  188. 


(2')  To  carry  on  the  business  of  manufacturers  of  and  dealers  in  Surgical 

-"   "  "     "  instrum- 

makers. 


anatomical,  orthopsedic,  and  surgical  appliances  of  aU  kinds.  mstrumeut 


3  I  To  carry  on  the  bvisinesses  of  bootmakers,  staymakers,  corset 
makers,  artificial  eye  and  limb  makers,  bandage  makers,  crutch, 
chair,  and  stretcher  makers,  carriage  makers,  ambulance  makers, 
chemists  and  druggists,  and  providers  of  all  requisites  for  hospitals, 
patients,  and  invalids. 

[Add  selection  of  com-mon  forms.  Forms  97  et  seq.] 

( 1 )  //  necessary,  insert  one  of  Forms  85  fo  96.]  Form  189. 

(2 )  To  carry  on  the  businesses  of  chemists,  druggists,  drysalters,  chemists. 
oil  and  colour  men,  importers  and  manufacturers  of  and  dealers  in 
pharmaceutical,  medicinal,  chemical,  industrial,  and  other  prepara- 
tions and  articles,  compounds,  cements,  oils,  paints,  pigments  and 
varnishes,  drug,  dyeware.  paint  and  colour  grinders,  makers  of  and 
dealers  in  proprietary  articles  of  all  kinds,  and  of  electrical,  chemical, 
photographical,  surgical,  and  scientific  apparatus  and  materials. 

(3)  To  buy,  sell,  manufacture,  refine,  manipulate,  import,  export, 
and  deal  in  all  substances,  apparatus,  and  things  capable  of  being 
used  in  any  such  business  as  afsd,  or  required  by  any  customers  of  or 
persons  having  dealings  with  the  coy,  either  by  wholesale  or  retail. 

[Add  selection  of  common  forms.  Forms  97  et  seq.] 

^  .    ,  .  ,  Form  120. 

1.   [//  necessary,  insert  one  of  borons  8o  to  9b. J  

2    To  carrv  on  the  business  of  iobmasters,  omnibus,  cab,  fly  and  Ommbva- j.j-<.- 
•^  •'  111  pnetorss,  Xv. 

other  public  or  private  conveyance  proprietors,  livery -stable  keepers, 

liorse.  omnibus,  carriage,  cab,  fly  and  cart  dealers,  omnibus,  coach, 

carriage,  cab,  fly,  cart  or  other  vehicle  manufacturers  and  repairers, 

coach-house   and  stable  builders  and  horse   breeders  and  dealer's,, 

farmers,  graziers,  dealers  in  corn,  straw,  fodder  of  all  kinds,  carriers, 

and  saddlery  and  harness  makers  in  all  their  respective  branches. 

o  o 
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Form  190.  ^-  J'o  manufacture,  buy,  sell,  exchange,  alter  or  improve  uiul  deal 
in  vehicles  of  any  kind  so  constructed  as  to  progress  by  means  of 
automatic  power,  whether  by  means  of  electricity,  steam,  gas,  oil,  <»r 
otherwise. 

4.  To  manufacture,  buy,  sell,  exchange,  alter,  improve,  manipulate, 
prepare  for  market,  and  otherwise  deal  in  all  kinds  of  plant, 
machinery,  apparatus,  tools,  utensils,  substances,  materials,  and 
things  necessary  or  convenient  for  carrying  on  any  of  the  above 
specified  businesses  or  proceedings,  or  usualh'  dealt  in  by  persons 
engaged  in  the  like. 


Torni  190a. 

Motor 
omnibuses. 


(1)  [//  necessary,  insert  one  of  Forms  85  to  96.] 

(2)  To  carry  on  in  the  City  of and  elsewhere  in  tlie  kingdom 

of  the  business  of  running  motor  omnibuses  of  all  kinds  and 

on  .such  lines  as  the  company  may  think  fit,  and  to  transport  pas- 
sengers and  goods,  and  generally  to  carry  on  the  business  of  common 
carriers . 

(3)  To  carry  on  the  business  of  manufacturers  of  motor  omnibuses, 
and  generally  of  all  kinds  of  omnibuses  and  vehicles  for  the  trans- 
port of  persons  and  goods,  whether  propelled  or  moved  by  electricity, 
steam,  oil,  vapour,  or  other  motive  or  mechanical  power. 

(4)  To  carry  on  the  business  of  mechanical  engineers  in  all  its 
branches  and  carriage  builders  in  all  their  respective  branches. 

[Add  selection  of  c-o»n>io)i  for))ift,  Forms  97  et  seq.] 


Form  191. 

Patent 
Jiiedicines. 


(1)  To  acquire  and  take  over  as  a  going  concern  tlic  undertaking' 

of ,  and  all  or  any  of  its  assets  and  liabilities,  and  in  particular 

the  recipes  and  full  information  as  to  the  processes  of  manufac- 
turing, and  the  right  to  maiuifacture  and  deal  in  certain  medicinal 
preparations  known  as,  &c.,  and  with  a  view  thereto,  etc. 

(2)  To  carry  on  the  manufacture  and  sale  of  the  said  medicines  and 
preparations,  and  generally  to  carry  on  the  business  of  manufac- 
turers, buyers,  and  sellers  of  and  dealers  in  all  kinds  of  medicines 
and  medical  preparations  and  drugs  whatsoever. 

(3)  To  carry  on  all  or  any  of  the  businesses  of  chemists,  druggists, 
chemical  manufacturers,  and  dealers,  drysalters,  importers,  and  manu- 
facturers of  and  dealers  in  pharmaceutical  and  medicinal  prepara- 
tions. 

(4)  To  manufacture,  buy,  sell,  and  deal  in  mineral  waters,  wines, 
cordials,  liqueurs,  soups,  broths^  and  other  restoratives  or  food, 
specially  suitable  or  deemed  to  be  suitable  for  invalids  and  con- 
valescents . 

(5)  To  assist,  promote,  establish,  and  contribute  to,  manage,  con- 
trol or  support  sick  funds,  and  any  associations  or  institutions  for 
providing,  upon  any  terms  or  conditions,  medicines,  drugs,  medical 
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and  surgical  preparations  and  apparatus,  and  i-estoratives  or  food    Form  191. 
afsd  during  sickness  or  illness. 

(6;  To  adopt  such  means  of  making  known  the  products  of  the  coy 
as  may  seem  expedient,  and  in  particular  by  advertising  in  the  Press, 
t)y  circulars,  by  purchase  and  exhibition  of  works  of  art  or  interest, 
by  publication  of  books  and  periodicals,  and  by  granting  prizes, 
i-ewards  and  donations. 

(7)  To  construct,  maintain,  and  alter  any  building  or  works 
necessary  or  convenient  for  the  purposes  of  the  coy. 

[Add  selection  of  common  forms,  Forms  ,97  et  seq.] 

As  to  the  rights  of  co-owners  to  use  secret  process,  see  Ileyl-Bia  v.  Edmunds, 
W.  N.   (1899)  222. 


(1)  [//  necessary,  insert  one  of  the  Forms  85  to  96.]  Form  191a. 

(2)  To  manufacture,  buy,  sell,  prepare  for  market,  and  deal  in  j^fant  aud 
foods  of  all  kinds  suitable  for  infants  and  invalids,  and  in  particular,  iavalid  food. 
•condensed  milk,  cocoa. 

[Add  selection  of  common  forms,  Forms  97  et  seg.] 


1.  [//  necessary,  insert  one  of  Forms  85  to  9G.]  Form  192. 

2.  To  cultivate  t«a,  coffee,  cinchona,  rubber  and  other  produce,  Tea^&c! 
and  to  carry  on  the  business  of  tea  planters  in  all  its  branches,  to  planters, 
carry  on  and  work  the  business  of  cultivators,  winners  and  buyers 

of  every  kind  of  vegetable,  mineral,  or  other  produce  of  the  soil,  to 
prepare,  manufacture  and  render  marketable  any  such  produce,  and 
to  sell,  dispose  of  and  deal  in  any  such  produce,  either  in  its  prepared, 
manufactured  or  raw  state,  and  either  by  wholesale  or  retail. 

3.  To  acquire  the  business  and  all  or  any  part  of  the  assets  aud 
ppty  of  any  other  coy. 

[Add  selection  of  common  forms.  Forms  97  et  seg.] 


(1)  [//  necessary,  insert  one  of  the  Forms  85  to  90.]  Form  192a. 

(2)  Generally  to  purchase,  take  on  lease,  or  otherwise  acquire,   -^^^^^^ 
hold  and  work  any  lands  producing  rubber  trees,  or  suitable  for  the 
planting,  cultivation  and  growth  of  rubber  trees,  and  any  conces- 
sions, rights,  powers,  and  privileges  over  any  such  lands. 

(3)  To  carry  on  the  business  of  planters  and  cultivators  of  rubber 
plants,  and  any  other  plants  producing  anything  of  a  similar 
character. 

(4)  To  carry  on  business  as  tea-planters,  cinchona  planters,  &c. 
[Add  selection  from  Forms  177  and  178,  and  also  selections  from 

the  common  Forms  297  et  seq.^ 
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Form  193.         1.  [//  necesmry,  insert  one  of  Fuynm  8J  to  OG.] 
Saw  mills.  "'  ^^  Carry  on  business  as  timber  merchants,  saw  -luill  piopriotors, 

and  timber  growers,  and  to  buy,  sell,  grow,  prepare  for  market, 
manipulate,  import,  export,  and  deal  in  timber  and  wood  of  all  kinds,^ 
and  to  manufacture  and  deal  in  articles  of  all  kinds  in  the  manufac- 
ture of  which  timber  or  wood  is  used,  and  to  caiTy  on  business  as 
shipowners  and  carriers  by  land  and  sea,  and,  so  far  as  may  bo 
deemed  expedient,  the  business  of  general  merchants,  and  to  buy, 
clear,  plant,  and  work  timber  estates,  and  to  carry  on  an}'^  other  busi- 
nesses Avhich  may  seem  to  the  coy  capable  of  being-  conveniently 
carried  on  in  connection  with  any  of  the  above,  or  calculated  directly 
or  indirectly  to  render  profitable  or  enhance  the  value  of  the  coy's 
ppty  or  rig-hts  for  the  time  being. 

l^Add-  selection  of  common  foiins,  Forms  97  et  se(i.] 


Form  194. 

Americau 
railroad. 


(1^  To  purchase  or  otherwise  acquire  the  wiiole  ur  any  of  ihe  ]jply 
and  rights  formerly  possessed  by  the  N.  Railroad  Coy,  but  recently 
sold  under  certain  decrees  and  orders  of  the  Circuit  Court  of  the 

L'nited  States,  for in  a  suit,  &c.,  and  with  a  view  thereto  to  enter 

into  an  agreemt  [Form  85].  (2)  To  equip,  work,  maintain,  improve, 
and  operate  the  sd  railroad  and  any  other  railroads  and  tramways 
which  the  coy  may  be  po.-^sessed  of  or  interested  in,  or  over  wliich  it 
may  have  vmniiii^'  powers.  (3)  To  construct,  purchase,  take  on  lease, 
or  otherwise  acquire,  any  railways  or  tramways,  wliicli  may  seem 
capable  of  being  worked  in  connection  with  any  of  the  coy's  lines 
for  the  time  being,  or  calculated  directly  or  indirectly  to  benefit  the 
coy,  and  to  acquire  rights  over  or  in  connection  with  any  such  rail- 
ways or  tramways.  (4)  To  carry  on  the  l)usiness  of  a  telegraph  and 
telejihone  coy  in  their  respective  branches.  (5)  To  carry  on  the  busi- 
ness of  rolling  stock  manufacturers,  mechanical  engineers,  ship- 
owners, shipbuilders,  carriers  by  land  or  water,  warehousemen, 
forwarding  agents,  and  insurance  ag-ents  against  loss  or  damage  to 
goods  by  accident  or  otherwise.  (6)  [Add,  if  desired,  the  clauses  1, 
2  and  3  of  Form  178,  and  some  of  the  clauses  of  Form  142.]  (7)  To 
improve,  w^ork,  and  facilitate  the  navigation  of  any  rivers,  lakes, 
canals,  and  other  waters. 

[Add  selection  of  common  forms,  Forms  97  et  seq.'] 


^^^lel^  a  foreign  company,  e.(/.,  a  railway  company,  gets  into  difficulties,  it  is 
not  at  all  uncommon  to  form  an  English  company  to  acquire  and  work  the 
undertaking.  In  some  cases  where  this  has  been  done  the  line  has  been  bought 
up  in  the  first  instance  by  a  financier,  who  subsequently  has  sold  his  bargain  to 
the  company  in  consideration  of  deferred  shares.  Occasionally  it  is  found 
desirable  to  form  a  local  company  to  work  the  line,  all  the  shares  being  held 
by  nominees  of  the  English  company.  Sometimes  the  English  company  is 
formed  in  the  first  iilaee  to  acquire  certain  securities  of  the  foreign  company^ 
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and  then  to  acquire  tlie  line  by  foreclosure.     The  above  form  can  readily  be     'Fovtvi  IQ4 

adapted  to  a  company  formed  to  acquire  a  concession,  e.g.,  "  To  acquire  and    

undertake  a  concession  granted  by  the  Republic  of  for  the  construction  of 

a  railway  from  to ,  and  with  a  view,  &c.,  and  to  carry  out  and  per- 
form the  works  and  obligations  specified  in  the  said  concession,  with  or  without 
modification.'' 

If  the  foreign  company  has  been  acting  under  statutory  powers,  difficulties 
may  arise  as  to  the  transfer  of  such  powers. 


Tramways. 


(1)  To  construct,  purchase,  lease,  or  otherwise  accjuire  tramways    Form  195. 

and  light  railways  in  the  county  of ,  and  in  tlie  vicinity  thof ,  and 

in  particular  to  enter  into  and  carjry  into  effect  the  agreemt  referred  to 
in  clause  3  of  the  coy's  arts  of  asson. 

(2)  To  equip;  and  maintain  and  work  by  electricity,  steam,  horse, 
or  other  mechanical  power  all  tramways  and  railways  belougiug-  to 
the  coy,  or  in  which  the  coy  may  be  interested. 

(3)  To  carr^'  on  the  business  of  tramway,  railway,  omnibus,  and 
van  proprietors  and  carriers  of  passengers  and  goods,  and  of  manu- 
facturers of  and  dealers  in  tramways,  carriages,  trucks,  locomotives, 
accumulators,  dynamos,  and  other  chattels  and  effects  and  conve- 
niences required  for  making,  maintaining,  equipping*  and  working 
tramwaj^s .  > 

(^4)   To  carry  on  in  the  town  of afsd,  and  in  the  vicinity  thof, 

the  business  of  suppliers  of  electricity,  whether  for  the  purpose  of 
light,  heat,  motive  power,  telephonic,  telegraphic,  industrial  or  other 
purposes,  and  generally  to  provide,  work,  maintain,  and  carry  out  all 
necessary  cables,  wdres,  accunuilators,  lamps,  exchanges,  telephones, 
and  apparatus  connected  witli  the  generation  and  distribution, 
supplying,  accumulation  and  employment  of  electricity. 

( 5j  To  carry  on  any  other  business,  manufacturing  or  otherwise 
(except  the  issuing  of  policies  of  assurance  on  himian  life),  which  may 
seem  to  the  coy  capable  of  being  conveniently,  &c. 

(6)  To  enter  into  contracts  with  any  other  coy  or  persons  as  to 
interchange  of  traffic,  running  ])owers,  or  otherwise,  which  the  coy 
may  think  expedient. 

Add  selection  of  coihhioh  forms,  Forms  97  et  seq.^ 

Under  the  Tramways  Act,  1870  (33  k.  34  Vict.  c.  78),  the  Board  of  Trade  can 
make  provisional  orders  in  certain  cases  authorizing  the  construction  of  tram- 
ways. One  of  the  rules  of  the  Board  provides  that  if  the  promoters  require 
incorporation,  they  must  register  themselves  under  the  Companies  Act,  1908, 
and  many  companies  have  been  registered  under  this  rule.  The  rules  can  be 
obtained  from  the  publishers  of  this  work,  and  forms  of  provisional  orders  will 
be  found  in  the  Schedule  to  the  Confirmatory  Acts  passed  each  year.  And  see 
Wheeler's  Practice  of  Private  Bills,  269. 

Tramway  undertakings  can  be  sold  with  the  sanction  of  the  Board  of  Trade. 
Sects.  43  and  44  of  the  Act  of  1870.  Hartlepool  Electric  Tramways  Co.  v. 
West  Hartlepool  Corp.,  9  L.  G.  R.   1095.     But  it  has  now  been  held  by  the 
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Form  195.     Court  of  Appeal,  overruling  a  series  of  decisions,  that  a   tramway  company 
cannot  delegate  its  power  of  sale  to  its  debenture  holders.     M'lrshaU  v.  Sotith 

Staffordshire  Tramwai/s   Co.,   (1895)   2  Ch.   36. 

And  on  the  same  principle — that  an  undertaking  sanctioned  bj'  Parliament  as 

one  of  public  utility  must  not   be   interfered  with  or  destroyed — there  is   no 

power  to  appoint  a  receiver  and  manager.      Garchier  v.   Loudon,   Chnthom   ^ 

Dover  Co.,  2  Ch.  202,  applies. 


Form  196. 

Gasworks 
company. 


(1)  [Insert,  if  necessarij,  one  of  Fomis  85  to  96.^  (2)  To  manu- 
facture, sell,  and  supply  light  in  the  town  of ,  and  elsewhere  in 

the  parishes   of,  &c.,  in  the  county  of  ,  and  to  carry  on  the 

business  of  a  gasworks  coy  in  all  its  branches.  (3)  To  deal  with, 
manufacture,  and  render  saleable,  coke,  coal-tar,  pitch,  a-sphaltuui, 
ammoniacal  liquor,  and  other  residual  products  obtained  in  tlie  manu- 
facture of  gas.  (4)  To  construct,  manufacture,  and  maintain  works 
for  holding-,  receiving,  and  purifying  gas,  and  all  other  buildings  and 
works,  meter.s,  pipes,  fittings,  machinery,  apparatu-^,  and  appliances 
convenient  or  necessary  for  the  purposes  of  the  coy.  (5)  To  manu- 
facture, buy,  sell,  let  on  hire,  and  deal  in,  stoves,  engines,  and  other 
apparatus  and  conveniences  which  may  seem  calculated,  directly  or 
indirectly,  to  promote  the  consumption  of  gas. 

[Add  selection  of  common  forms,  Forms  97  et  seq.] 

Tiie  Gas  and  Water  Works  Facilities  Act,  1870,  enables  the  Board  of  Trade  in 
certain  cases  to  make  provisional  orders,  authorizing  the  construction  of  gas 
and  water  works  and  the  acquisition  of  land,  kc.  One  of  the  rules  of  the  Board 
is — as  in  the  case  of  tramways,  supra— that  if  the  promoters  desire  incorpora- 
tion, they  must  register  themselves  under  the  Companies  Act,  1908,  and  a  con- 
siderable number  of  companies  have  been  formed  in  compliance  with  this  rule. 
Copies  of  the  rules  can  be  obtained  from  the  publishers  of  this  work,  and  forms 
of  orders  can  be  found  in  the  schedule  to  the  Confirmatory  Acts  passed  each 
year.  See,  also,  the  Gas  and  Water  Works  Facilities  Act,  1870,  Amendment 
Act,  1873  (36  &  37  Vict.  c.  89),  as  repealed  by  S.  L.  Rev.  Act,  1882;  and 
see  38  ^:  39  Viet.  c.  55,  and  45  &  46  Vict.  c.  242;  also  Michael  and  Will. 
5th  ed.  (1901),  and  Reeson's  Gas  and  Water,  ed.  1902. 

It  is  now  generally  thought  desirable  to  take  powers  to  supply  electric  liirht 
as  well  as  gas.     See  Form  147. 


Form  197. 

Exchansre. 


(1)   To  provide,  regulate,  and  niaiutaiu  a  suitable  building,  room, 

or  rooms,  for  a  [ ]  exchang-e,  in  the  city  of  [and  with  a  view 

thto  to  enter  into  the  agreemt,  &c.,  Form  8-5];  to  adjust  contro- 
versies between  its  members;  to  establish  just  and  equitable  prin- 
ciples in   the   trade   (hnftr  called    the    trade);     to    maintain 

uniformity  in  rules,  regulations,  and  usages  of  the  trade;  to  adopt 
standards  of  classification  in  the  trade;  to  acquire,  preserve,  and 
disseminate  useful  information  connected  with  the  trade  throughout 
all  markets;  to  decrease  the  local  risks  attendant  upon  the  business, 
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and  generally  to  promote  the  trade  of  the  city  of  ,  increase  its    Form  197. 

amount,  and  augment  the  facilities  with  which  it  may  be  conducted. 

(2)  To  comnmnicate  wi(h  chambers  of  commerce  and  other  mercantile 
and  public  bodies  throughout  the  world,  and  concert  and  promote 
measures  for  the  protection  of  the  trade  and  persons  engaged  therein. 

(3)  To  subscribe  to,  become  a  member  of,  subsidise,  and  co-operate 
with,  any  other  association,  whether  incorporated  or  not,  whose 
objects  are  altogether,  or  in  part,  similar  to  those  of  this  coy,  and  to 
procure  from,  and  communicate  to,  any  such  association,  such  infor- 
mation as  may  be  likely  to  forward  the  objects  of  the  society. 

[Add  selection  of  common  forms,  Forms  97  et  seq.'\ 


To  establish,   maintain,  and  conduct  a   club  [of  a  uon-political    Form  198. 
cliaracter]  for  the  accommodation  of  members  of  the  coy  and  their  ciub. 
friends,  and  to  provide  a  club-house  and  other  conveniences,  and 
generally  to  afford  to  members  and  their  friends  all  the  usual  privi- 
leges, advantages,  convenience,  and  accommodation  of  a  club.     [Add 
reference  to  an  agreement,  if  ne-cessaryj  as  in  Form  85.] 

[Add  selection  of  common  forms.  Forms  97  et  seq.] 


A  chib  can  be  formed  as  a  company  limited  by  .shares  or  by  guarantee.  The 
latter  form  is  the  more  convenient.  Tlie  necessary  capital  can  be  provided  out 
of  entrance  fees  or  by  way  of  loan. 

Sometimes  a  club  is  formed  on  the  footing-  that  the  members  of  the  company 
are  to  be  the  members  of  the  club,  as  in  the  above  form,  and  sometimes  on  the 
footing  that  the  company  shall  own  the  club  house,  and  that  the  club  shall  bo 
a  separate  unincorporated  association — a  members'  club.  In  the  past,  one 
reason  for  making  the  club  a  separate  association  was,  that  the  licensing 
ditEculty  was  thus  avoided.  See  Gra-ff  v.  Evans,  8  Q.  B.  D.  373,  in  which  it 
was  held  that  a  bond  fide  unincorporated  members'  club  was  not  bound  to  take- 
out a  licence  for  the  sale  of  intoxicating  liquors  on  the  ground  that  the- 
members  were  joint  holders  of  the  property,  and  that  where  a  member  took  and 
paid  for  goods  the  transaction  was  not  a  sale,  as  he  was  himself  a  part  owner 
of  the  goods.  On  the  other  hand,  it  was  held  that  a  proprietary  club  required 
a  licence.  Bowyer  v.  Percy  Supper  Club,  (1903)  2  Q.  B.  154;  National  Sport- 
ing Club  V.  Cope  (1900),  48  W.  R.  446.  But  now,  by  the  Licensing  Act,  1902 
(2  Edw.  7,  c.  28),  Pt.  III.,  all  clubs  in  which  intoxicating  liquor  is  supplied  to 
the  members  or  their  guests  have  to  be  registered  under  the  Act,  and  there  arc 
heavy  penalties  for  supplying  or  keeping  liquor  in  an  unregistered  club.  And 
by  sect.  24,  intoxicating  liquor  shall  not  be  supplied  in  a  club  for  consumption 
off  the  premises  except  to  a  member  on  the  premises,  thus  modifying  Bavies  v. 
Burnett,  (1902)  1  K.  B.  666.  Sect.  28  of  the  Act  provides  for  striking  a  club 
off  the  register.  See  Plaistoiv  Workinrj  Men's  Club  v.  Harrod,  (1910)  1  K.  B. 
582.  Where  a  company  owns  a  club  house  and  the  club  is  a  separate  associa- 
tion, it  is  very  commonly  provided  that  no  person  shall  be  a  member  of  the  club 
unless  he  holds  a  share  in  the  company,  and  that  any  person  ceasing  to  be  a 
member  of  the  company  shall  cease  to  be  a  member  of  the  club.  The  object 
of  this  is  to  prevent  divergence  of  interest.  "  Clubs,"  says  Lord  Lindley,  in 
Wise  V.  Perpetual  Trustee  Co.,  (1903)  A.  C.  P.  C.  139,  148,  "  are  associations 
of  a  peculiar  nature;  they  are  societies,  the  members  of  which  are  perpetually 
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flianging.  They  are  not  ])artncrships.  They  arc  not  associations  for  gain,  and 
tiie  feature  wliieli  distinguishes  tiiem  from  other  societies  is  that  no  member  as 
such  becomes  liable  to  pay  to  the  fund  of  the  society  or  to  anj'one  else  any 
money  beyond  the  subscription  required  by  the  rules  of  the  club  to  be  paid  so 
long  as  he  remains  a  member.  It  is  upon  this  fundamental  condition,  nofr 
usually  expressed  but  understood  by  everyone,  that  clubs  are  formed,  and  this 
distinguishing  feature  has  been  often  judicially  recognized."'  But  these  ex- 
pi'essions  relate  to  members"  clubs,  not  to  clubs  formed  as  companies.  See 
further,  Encydopiedia  of  the  Laws  of  England,  2nd  ed. 


Form  199. 

Club-house. 


To  provide  a  club-house  and  other  oouveiiiences  for  the  use  of  the 

members  of  the  club  [now  in  course  of  formation,  and  of  any 

club  established  in  succession  thereto],  and  to  furnish  and  maintain 
the  same,  and  to  permit  tlie  same  to  be  used  by  the  members  of  the 
sd  club  and  their  friends,  either  gratuitously,  or  upon  such  terms  as 
shall  be  agreed  on,  and,  if  thought  lit,  to  manage  the  affairs  of  the 
club,  or  any  of  them,  and  generally  to  do  whatever  may  seem  best 
calculated  to  promote  tlie  iulercst.s  of  the  club,  and  in  particular  to 
lend  inoney  to  or  subsidise  the  club.  [Add,  if  necessary,  reference 
to  some  agreement,  as  in  Form  85.] 

Add  selection  of  common  forms,  Forms  97  et  seq.] 


Form  200. 

Club 
(political). 


(1)  To  afford  to  its  members  all  tlie  usual  privileges,  advantages, 
conveniences,  and  accommodation  of  a  club.  (^2)  To  take  over  the 
effects  and  liabilities  of  the  present  unincorporated  asson,  known  as 

the    [Liberal]    club.        Refer    to  an  agreement,  if  necessary, 

Form  85.]  (^S)  To  promote  the  cause  of  [Liboralism],  and  to  provide 
means  of  social  intercourse  between  persons  j^rofessing  [Liberal] 
principles.  (4)  To  consider  and  discu.ss  all  questions  affecting  the 
interests  of  the  community,  or  the  alteration  or  administration  of  the 
law.  {5)  To  procure  the  delivery  of  lectures  on  political  and  other 
subjects.     (6)  To  form  and  maintain  a  library  of  political,  historical, 

and  other  literature  in .    (7)  To  render  voluntary  aid  to  [Liberal] 

candidates  in  the  parliamentary,  municipal,  and  other  elections  in 

the  boroughs  of   and  the  counties  of  .     (8)  To  petition 

Parliament.  (9)  To  purchase,  hire,  or  otherwise  acquire,  for  the 
purposes  of  the  club,  any  real  or  personal  ppty,  and  in  particular  any 
lands,  buildings,  furniture,  club  and  household  effects,  utensils, 
books,  newspapers,  periodicals,  musical  instruments,  fittings,  appa- 
ratus, appliances,  conveniences,  and  accommodation,  and,  so  far  as  the 
law  or  the  licence  of  the  Board  of  Trade  may  from  time  to  time 
allow,  to  sell,  demise,  let,  mortgage,  or  dispose  of  the  same.  (10)  To 
erect,  maintain,  improve,  or  alter  any  buildings  for  the  purj)oses  of 
the  club.  (11)  To  borrow  or  raise  money  by  the  issue  of  or  upon 
bonds,  debentures,  bills  of  exchange,    promissory    notes,  or  other 
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obligations  or  securities  of  the  club,  or  by  mortgage  or  charge  of  all    Form  200. 
or  any  pt  of  the  ppty  of  the  club.     U^)  To  do,  &c. 
[Add  selection  of  cormnon  forms.  Forms  97  et  seq.^ 

The  above  is  taken  from  the  memorandum  of  a  Liberal  club  which  was  regis- 
tered by  licence  of  the  Board  of  Trade  without  the  word  "  limited."    Sec  p.  *98,, 

''"lint  the  Board  will  not  now  license  clubs  to  dispense  with  the  word  "  limited." 

(1)  To  support  and  protect  the  character,  status,  and  interest  of  the     Fom201._ 
leo-al  profession  generally,  and  particularly  of  solors  practising  Avithiu  ^aw  society, 
a  drcuit  having  a  radius  of  twenty-live  nnles  from  the  Guildhall 

of  the  city  of •     (2)  To  promote  honourable  practice,  to  repress 

malpractice,  to  settle  disputed  points  of  practice,  and  to  decide 
all  questions  of  professional  usage  or  courtesy  between  or  amongst 
solors.  (3)  To  consider  all  questions  affecting  the  interests  of  the 
profession,  and  to  initiate  and  watch  over,  and,  if  necessary,  to  peton 
Parliament  or  promote  deputations  in  relation  to  general  measures 
affecting  the  profession,  and  to  procure  changes  of  law  or  practice, 
and  the  promotion  of  improvements  in  the  principles  and  administra- 
tion of  the  law.     (4)  To  acquire  by  purchase,  donation,  or  oUierwise, 

the  library  now  belonging  to  the  society^  known  as  the Law 

Society,  and  to  maintain,  extend,  and  improve  such  library.     (5)  To 
provide  rooms  and  other  facilities  for  the  holding  and  conducting  of 
^ales  of  ppty,  meetings  of  creditors,  arbitration  meetings,  and  other 
like  matters.     (6)  To  acquire  by  purchase,  taking  on  lease,  or  other- 
wise lands  and  buildings,  and  all  other  ppty,  real  and  personal,  which 
the  society,  for  the  purposes  thof ,  may  from  time  to  time  think  proper 
to  acciuire,  and  which  may  lawfully  be  held  by  them,  and  to  re-sell, 
under-lease,  or  sub-let,  surrender,  turn  to  account,  or  dispose  of,  such 
ppty,  or  any  part  thof,  and  to  erect  upon  any  such  land  any  building, 
for  the  purposes  of  the  society,  and  to  alter  or  add  to  any  building 
-erected  upon  any  such  land.     (.7 )  To  borrow  [&c.].     iS)  To  encourage 
the  study  of  law  by  articled  clerks  of  solors,  and  for  that  purpose  the 
donation,  on  such  terms  and  conditions  as  may  from  time  to  time  be 
prescribed,  of  a  prize  or  prizes,  or  other  rewards  or  distinctions. 
(9)  To  promote  information  on  legal  subjects  by  lectures,  discussions, 
books,  correspondence  with  public  bodies  and  individuals,  or  other- 
wise,    ao)  [Add  selection  of  common  forms.  Forms  97  et  seq.] 

Taken  from  a  form  recently  passed  by  the  Board  of  Trade.     This  form    with 
slight  variation,  has  also  been  adopted  in  the  case  of  societies  of  local  accountants. 

1    To  protect  the  members  of  the  society  against  persons  Avhose    Form  202. 
■eharacter  or  circumstances   render   them    unworthy   of    mercantile  Tra 
credit,  and  to  facilitate  the  prompt  and  econon.ical  realisation  of  the  protectxon. 
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Form  202.    eslato.s  of  bankru|)(.s  aii<l  por.sous  luakiug'  oi'  .seekiiio'  to  inuke  arrangc- 
luenls  or  compositions  with  their  crcditor.s. 

2.  To  difi'use  informal  ion  as  to  sound  principles  of  trading,  and  to 
impress  upon  the  mercantile  community  the  necessity  of  maintainino- 
an  intimate  knowledge  of  the  state  of  their  aliuirs  by  periodical 
investigations,  and  by  keeping  correct  sets  of  business  books. 

3.  To  procure  information  for  mend^ens  as  to  the  standing  and 
responsibility  of  parties  with  whom  they  propose  to  transact  business. 

4.  To  collect  debts  for  mendiors  u[)Oii  such  terms  us  may  be  deter- 
mined . 

5.  To  communicate  with  ehamljers  of  commerce,  and  oilier  mercan- 
tile and  iiublic  bodies  throughout  the  United  Kingdom,  and  concert 
and  promote  measures  for  the  protection  and  advancement  of  trade 
and  traders. 

6.  To  consider,  originate,  and  .--u})port  im[)r(n-ements  in  the  com- 
mercial laws. 

7.  To  subscribe  to,  become  a  member  of,  and  co-operate  with  any 
other  asson,  whether  incorporated  or  not,  whose  objects  are, 
altogether  or  in  part,  similar  to  those  of  this  society,  and  to  procure 
from  and  communicate  to  any  such  asson  such  information  as  may 
be  likely  to  forward  the  objects  of  this  society. 

[Add  selection  of  common  forms.  Forms  97  et  seq.'\ 

Taken  from  a  form  wliicli  has  been  approved  liy  tiie  Board  of  Trade  on 
several  occasions. 


Form  203. 

Chamber  of 
commerce. 


(Ij  To  promote  and  protect  the  home,  colonial  and  foreign  trade 
and  commerce,  and  the  manufactures  of  the  United  Kingdom,  and  in 
particular  the  trade,  commerce,  and  manufactures  of  the  [borough]  of 
■ .  (2)  To  consider  all  questions  connected  with  such  trade,  com- 
merce, and  manufactures.  (3)  To  promote  or  oppose  legislative  and 
other  measures  affecting  such  trade,  commei'ce,  and  manufactures. 
(4)  To  collect  and  circulate  statistics,  and  other  information,  relating' 
to  such  trade,  commerce,  and  manufactures.  (5)  To  act  as  arbitrator 
in  the  settlement  of  disputes  arising  out  of  commercial  transactions. 
(6)  To  borrow  any  moneys  required  for  the  purposes  of  the  chamber 
upon  such  securities  as  may  be  determined. 

[Add  selection  of  common  forms.  Forms  97  et  seq.^ 


Taken  from  a  form  passed  by  the  Board  of  Trade  on  several  occasions. 


FORMS.  571 

1 .  To  take  over  the  whole  or  any  of  the  assets  and  liabilities  of  the     Form  204. 
unincorporated  asson  known  as   the   Builders'   Society,  established  g  .^     , 
1834,    and    with    a    view    thereto    to    enter    into    an    ag-reemt,    Ac.  institiite. 
[Form  85.] 

2.  To  promote  the  couson  and  discussion  of  all  questions  affecting- 
the  building-  trade  (which  expression  in  this  miemduui  includes  the 
trade  of  builders  and  of  contractors  for  the  execution  of  public  and 
private  works,  and  all  ancillary  and  allied  trades,  and  every  branch  of 
any  such  trade),  and  generally  to  watch  over  and  protect  the  interests 
of  persons  engaged  in  the  building  trade. 

3.  To  g'ive  the  Legislature  and  public  bodies  and  others  facilities  of 
conferring  with  and  ascertaining  the  views  of  persons  engaged  in  the 
building  trade  as  regards  matters  directly  or  indirectly  affecting  that 
trade . 

4.  To  confer  with  the  Royal  Instil ule  of  British  Architects,  tlie 
County  Councils,  Local  Boards,  and  any  other  public  bodies,  in  regard 
to  all  matters  affecting  the  building  trade. 

5.  To  originate  and  promote  iniprovemont.s  in  the  law,  and  to 
support  or  oppose  alterations  therein,  and  to  effect  improvements  in 
administration,  and,  for  the  purposes  afsd,  to  petition  Parliament,  and 
take  such  other  steps  and  proceedings  as  may  be  deemed  expedient. 

6.  To  diffuse  among  its  members  information  on  all  matters  affect- 
ing the  building  trade,  and  to  print,  publish,  issue,  and  circulate 
such  papers,  periodicals,  books,  circulars,  and  other  literary  under- 
takings as  may  seem  conducive  to  any  of  these  objects. 

7.  To  improve  and  elevate  the  technical  and  general  knowledge  of 
persons  engaged  in,  or  about  to  engage  in,  the  building  trade,  or  in 
any  employment,  manual  or  otherwise,  in  connection  therewith,  and 
with  a  view  thereto  to  provide  for  the  delivery  of  lectures  and  the 
holding  of  classes,  and  to  test  by  examination  or  otherwise  the  com- 
petence of  such  persons,  and  to  award  certificates  and  distinctions, 
and  to  institute  and  establish  scholarships,  grants,  rewards,  and  other 
benefactions. 

8.  To  promote  excellence  in  the  construction  of  buildings,  aud  just 
and  honourable  practice  in  the  conduct  of  business,  and  to  suppress 
malpractice. 

9.  To  establish,  form,  and  maintain  a  library  and  collection  of 
models,  designs,  drawings,  and  other  articles  of  interest  in  connection 
with  the  building  trade . 

10.  To  arrange  and  promote  the  adoption  of  equitable  forms  of 
contracts  and  other  documents  used  in  the  building  trade,  and  to 
encourage  the  settlement  of  disputes  by  arbitration,  and  to  act  as  or 
nominate  arbitrators  and  umpires  on  such  terms  and  in  such  cases  as 
may  seem  expedient. 

11 .  To  encourage  the  discovery  of  and  investigate  and  make  known 
the  nature  and  merits  of  inventions  which  may  seem  capable  of  being 
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Form  204.  u.sod  by  persons  engaged  in  tlio  building-  trade,  and  to  aci[uire  any 
patent.s  or  licences  relating  to  any  sucli  inventions  with  a  view  to  the 
use  thof  by  the  members  of  the  institute  and  others,  either  gratui- 
tously or  upon  such  terms  as  may  seem  expedient. 

12.  To  establish,  subsidise,  promote,  co-operate  with,  receive  into 
union,  become  a  member  of,  act  as  or  appoint  trustees,  agents,  or 
delegates  for,  control,  manage,  superintend,  lend  monetary  assistance 
to,  or  otherwise  assist  any  associations  and  institutions,  incorporated 
or  not  incorporated,  with  objects  altogether  or  in  pt  similar  to  those  of 
the  institute  and  not  being  a  trade  union. 

lo.  To  establish,  undertake,  superintend,  administer,  and  con- 
tribute to  any  charitable  or  benevolent  fund  from  whence  niay  be 
made  donations  or  advances  to  deserving  persons  who  may  be  or  liave 
been  engaged  in  the  building  trade,  or  connected  with  an}'  person 
engaged  therein,  and  to  contribute  to  or  otherwise  assist  any 
charitable  or  benevolent  institutions  or  undertakings. 

14.  T(j  undertake  and  e.xecute  any  trusts  which  may  seem  to  the 
institute  conducive  to  any  of  its  objects. 

15.  To  provide  facilities  for  social  intercourse  between  the 
members  of  the  institute  and  tlieir  friends,  and,  if  thought  fit,  to 
afford  them  all  or  any  of  the  usual  privileges,  advantages,  con- 
veniences, and  accommodation  of  a  club. 

IG.  To  admit  any  ])0i'sinis  i  wliolhor  eligible  or  not  eligible  for 
membership)  to  be  associates  or  honorary  members  of  the  institute  on 
such  terms,  and  to  c(»nfer  on  them  such  rights  and  ]>rivileg"cs  as  may 
seem  expedient. 

17.  To  borrow  an}'  moneys  required  for  the  purposes  of  the 
institute  upon  such  tenns  and  on  suih  socmities  as  may  be  deter- 
mined. 

18.  Subject  to  the  provisions  of  sect.  19  of  the  Cos  (^Consolidation) 
Act,  1908,  to  purcha.se,  take,  lease,  exchange,  hire,  or  otherwise  acquire 
any  real  and  personal  ppty  and  any  rights  or  privileges  necessary  or 
convenient  for  the  purposes  of  the  institute.  To  construct,  alter,  and 
maintain  any  buildings  required  for  the  purposes  of  the  institute. 

19.  To  obtain  an  Act  of  Parliament  for  the  dissolution  of  the  insti- 
tute and  the  re-incorporation  of  its  members  for  any  of  these  objects, 
and  any  other  Act  which  may  seem  conducive  to  any  of  these  objects. 

20.  To  sell,  improve,  manage,  develop,  lease,  mortgage,  dispose  of, 
turn  to  account,  or  otherwise  deal  with  all  or  any  pt  of  the  l)pty  of  the 
institute. 

21.  To  invest  the  moneys  of  the  institute  not  immediately  required 
upon  such  securities  or  otherwise  in  such  manner  as  may  from  time  to 
time  be  determined. 

22.  To  do  all  such  other  lawful  things  as  are  incidental  or  con- 
ducive to   the  attainment  of  the  above  objects  or    any    of    them. 
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Provided  that  the  institute  shall  not  support  with  its  funds  or  impose    Form  204. 
on  its   members   or  endeavour  to   procure  the  observance    of    any 
regulation   which,   if  an  object  of   the  institute,  would  make  it  a 
tiade  union. 

Passed  by  tJie  Board  of  Trade. 


(1)  To  promote  commerce,  and  in  particular  in  relation  to  the lorm  204a. 

i  ndus  try .  ~ 

/  -,\    m  11  o         1         •  1     •  1    ,.  •  /      ,  •  ^  federation 

( 2 )  To  enable  assons  tor  the  time  being-  and  from  time  to  time  of  trade 

of manufacturers  to  federate  or  co-operate  by,  becoming-  members  societies. 

or  associates  of  the  coy,  either  by  themselves  or  their  nominees,  and 
to  act  as  the  representative  and  mouthpiece  of  such  assons. 

(3)  To  promote  the  settlement  of  disputes  by  conciliation  or 
arbitration,  and  to  assist  in  the  formation,  development,  and  main- 
tenance of  boards  of  conciliation  and  arbitration. 

[Add  clauses  3,  5,  6,  7,  12,  13,  14,  16,  17,  18,  20,  21,  22  of 
Form  204.] 


Passod  l)y  the  Board  of  Trade. 


(1)  To  ac([uire  and  take  over,  &c.  ^Foriii  85J.  Form  205. 

(2)  To  carry  on  the  business  of  soap  manufacturer^^.  7, 

;  "^  '  boap  manu- 

(3 )  To  buy,  sell,  manufacture,  refine,  prepare,  and  deal  in  all  kinds  facturers. 
of  oils  and  oleaginous  and  saponaceous  substances,  and  all  kinds  of 
unguents  and  ingredients. 

(4)  To  cari'}^  on  business  as  pharmaceutical,  manufacturing,  and 
general  chemists  and  druggists,  and  manufacturers  of  and  dealers  in 
all  kinds  of  toilet  requisites,  and  manufacturers  of  all  kinds  of  boxes 
and  eases  wholly  of  card,  wood,  metal  or  otherwise,  and  printers, 
colour  printers,  publishers,  stationers,  candle  makers,  manufacturers 
of  perfumes,  collectors  of  flowers  and  perfume -producing  veg-etation. 

[Add  selection  of  common  forms^  Forms  97  et  seq.\ 


(1)  To  encourage  temperance  and  to  discourage  intemperance,  and    Form  206. 
Avitli  a  view  thto  to  adopt  all  such  measures  as  may  seem  to  the  coy  p  , ..    , 
expedient,  whether  hnftr  specified  or  not.  trust. 

(2)  To  manag-e  and  conduct  public-house  and  other  licensed 
premises  so  that  whilst  all  reasonable  facilities  shall  be  given  for  the 
purchase  of  alcoholic  drinks,  equal  or  greater  facilities  shall  be  given 
for  the  purchase  and  consumption  of  food  and  non-alcoholic  drinks 
of  the  best  quality  in  the  most  attractive  form,  and  that  there  shall  be 
no  pressure,  temptation,  or  inducement  to  purchase  alcoholic  drinks. 
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and  that  it  shall  l)e  iii  the  interest  oi"  those  employed  to  sell  non- 
alcoholic drinks  and  food  rather  than  alcoholic  drinks. 

(3)  To  carry  on  the  business  of  public-house,  restaurant,  inn, 
tavern,  beerhouse,  hotel,  refreshment  room  and  canteen  keepers  and 
licensed  victuallers;  and  to  buy,  sell,  manufacture  and  deal  in  provi- 
sions and  goods  of  all  kinds  which  may  be  conveniently  supplied  in 
connection  with  any  of  the  sd  businesses,  and  to  establish  and  conduct 
clubs,  reading,  writing,  and  newspaper  rooms  and  libraries. 

(15)  To  make  provision  for  the  applicon  of  any  of  the  profits  or 
assets  of  the  coy  to  any  charitable,  benevolent,  provident  or  public 
purposes  whatsoever  which  may  seem  expedient,  and  Avhether  the 
same  shall  or  shall  not  be  conducive  to  any  of  the  above  objects. 

[Add  selection  of  general  objects,  Forms  97  et  seq."] 


Form  207. 

Protection 
of  common 
risrhts. 


To  oppose  and  resist  any  proceedings  in  Parliament  or  elsewhere 

which  may  seem  calculated  to  deprive  the  inhabitants  of  of 

their  accustomed  rights  over  the  open  space,  known  as  the  

Common,  and  to  watch  over  and  protect  those  rights,  Ac. 

[Add  selection  of  common  forms,  Forms  97  et  seq.l 


Form  208.         To  promote  the  study,  practice  and  knowledge  of  music  in  the  town 
of ,  and  the  neighbourhood,  and  to  give  or  arrange  concerts  and 


Musical 

society. 


musical  entertainments,  and  to  employ  writers  and  composers,  and  to 
purchase  copyrights,  and  to  give  prizes  and  awards,  &c. 

{Add  selection  of  commoji  forms,  Forms  97  et  seq.'] 


Form  209. 

Memorial 
to  poet. 


To  acquire  the  buildings  and  grounds  known  as  ,  formerly 

belonging  to  the  poet ,  and  to  maintain  and  preserve  the  same, 

and  to  collect  and  preserve  memorials  of  the  sd  poet,  and  to  open 
the  same  for  public  inspection  on  such  terms  as  may  seem  expedient, 
and  to  promote  the  study  of  the  Avorks  of  the  sd  poet,  both  at  home 
and  abroad,  &c. 

[Add  selection  of  common  forms,  Forms  97  et  seq.^ 
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CAPITAL  CLAUSES. 
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The  tiflli  clause  of  the  ineniorandum  of  associatiou  of  a  company  Requirements 
limited  by  shares  must  specify  "the  amount  of  the  capital  with  of  the  Act. 
which  the  company  proposes  to  be  registered,  divided  into  shares  of 
a  certain  fixed  amount."  See  sect.  3  of  the  Act  of  1908,  replacing 
sect.  8  of  the  Act  of  1862,  and  Form  79,  sv,pra,  p.  490.  The  Act 
allows  a  company  complete  freedom  as  to  its  capital.  It  may  be  fixed 
at  a  high  figure  or  at  a  low  one,  at,  say,  11.  divided  into  240  shaj-es 
of  Id.  each,  or  at,  say,  10,090,000^.  divided  into  1^.  shares;  if  thought 
expedient,  the  clause  can  divide  the  shares  into  different  classes, 
whether  preferred,  ordinary,  deferred,  founders',  or  otherwise;  but 
even  Avhere  there  is  no  such  division  in  the  share  capital,  it  is 
customary  to  provide  therein  for  the  issue  of  shares  with  preferential 
or  special  rights  attached.  This  practice  owed  its  origin  to  the  Provision  for 
doubts  (occasioned  by  the  decision  in  Hutton  v.  Scarborough  Cliff  f^^^^^^ ^^^.^^^ 
Co.  (1865),  2  De  G.  J.  &  S.  672)  whether,  in  the  absence  of  qualify- 
ing words,  the  memorandum  did  not  by  implication  place  all  shares 
on  an  equality,  and  therefore  preclude  the  issue  of  preference  shares. 
But  Harriswi  x.  Mexican  Rail  Co.,  19  Eq.  358,  and  South  Durham 
Breirerij  Co.,  31  C.  D.  261  (C.  A. ),  made  it  clear  that  this  implication 
of  equality  could  be  controlled  by  apt  provisions  in  the  original 
articles  of  association,  and  the  Court  of  Appeal  in  Andreios  v.  Gas 
Meter  Co.,  (1897)  1  Ch.  361,  in  effect  decided  that  there  was  really 
no  such  implication  of  equality  arising  on  the  memorandum.  Hence, 
the  Avords  are  no  longer  necessary;  they  are  a  survival  only  from 
past  controversies,  and  are  inserted  merely  to  preclude  discussion. 

Besides  these  words,  it  will  be  seen  that  others  are  added  to  the  Protection 
effect  that  where  shares  are  issued  with  any  preferential  or  qualified  ^f^p^^ion  of 
rights  or  privileges  attached  thereto,  such  rights  shall  not  be  alter-  preferential 
able  otherwise  than  in  accordance  with  the  provisions  of  the  accom-  rights, 
panying  articles  of  association.      The  object  of  these  words  is  to 
fortify  the  position  of  such  shares  by  precluding  the  alteration  of 
the  rights  attached  to  a  class  without  the  consent  of  the  holders  of 
a  specified  majority  of  the  members  of  the  class.     This  protective 
proviso  is  commonly  deemed  expedient  having  regard  to  the  deci- 
sions in  Andrews  v.  Gas  Meter  Co.,  (1897)  1  Ch.  361;  and  Allen 
V.   Gold  Beefs  of  West  Africa,  supra,  that  preferential  and  other 
special  rights  attached  only  by  the  articles  may  be  altered  by  special 
revSolution.     See  supra,  p.  480. 

Where  it  is  intended  at  once  to  divide  the  initial  capital  into  two  AVhen  to 
or  more  classes  of   shares,  it  is  generally  desirable   to   effect  the  fe^^entuaand 
division  in  the  memorandum,  and  to  set  out  therein  the  rights  and  special  rights 
privileges  and  conditions  to  be  attached,  e.g.,  as  in  Form  210.     At  ™^u^°* 
one  time  there  was  a  question  Avhether,  where  rights  and  privileges 
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reserved. 


■were  attached  in  this  wuy  by  the  memorandum,  it  wa^^  allowubie  to 
make  therein  provision  for  altering  those  rights  if  occasion  arose, 
the  suggestion  being  on  tlie  autliorit}'  of  Ashhunj  v.  Watson.  30 
C.  D.  37G,  tiiat  the  speeilication  of  the  rights  in  the  memorandum 
made  them  a  condition,  and  so  unalterable  by  sect.  12  of  tiie  Act 
of  18G2  (now  replaced  by  sect.  41  of  the  Act  of  1908;. 
Power  to  This  important   question  came   bofoie   the  Court    of    Appeal    in 

iiiayY"e"^  ^  ^^'^Ishacli  Incandescent  Han  Co.,  ( 1004  i  I  C'h.  87.  There  the  capital 
was,  by  the  jnemoranduin  of  ass(xiation,  divided  into  several  classes  of 
shares,  with  special  rights  attached  thereto,  as  in  Form  21.5,  infra, 
but  the  memorandum  (which  was  settled  by  the  writer;  also  con- 
tained express  power  to  modify  those  riglits.  See  paragraph  (f)  of 
the  form.  Circumstances  having  ari.son  which  rendered  it  desirable 
to  exercise  this  power  of  modilication,  it  was  (under  the  advice  of 
the  writer)  exercised  in  connection  with  a  reduction  of  ca[)ital,  and 
the  Court  was  then  asked  to  sanction  such  reduction.  iJuikloy,  J., 
held  the  power  to  have  been  validly  exercised  and  sanctioned  the 
reduction,  and  the  Court  of  Appeal  afiirmed  this  decision,  holding- 
that  tlie  power  to  modify  was  valid,  and  that  AsJiburi/  v.  \y<itso7/. 
nupra,  was  distinguishable  on  the  ground  that  there  the  jights  were- 
unconditionally  attached  by  the  momoraudum,  whereas  jhe  pro.souce 
in  tlic  memorandum  of  the  Welsbach  Company  of  the  power  to  modifv 
showed  that  the  inienticin  was  to  attach  the  rights  conditionally,  not 
unconditionally,  and  that  «ect.  12  of  the  Act  of  18G2  isect.  7  of  the 
Act  of  1908 )  did  not  make  tsuch  rights  unalterable.  The  difficulties 
discu.ssed  in  the  last  edition  but  one  of  this  wurk  were  thus  removeil. 
Briefly  then,  where  the  initial  capital  is,  by  the  memorandum,  to  be 
divided  into  several  classes  of  shares,  it  is  desirable,  as  a  rule,  to 
insert  therein  power  by  reference  tn  tlie  articles  or  otherwise  to 
modifv  those  rights,  whether  there  is  a  likelihood  of  the  share  capital 
being  consolidated  or  equalised  or  not.  But  if  it  is  contemplated 
that  it  may  be  desirable  before  long  to  abrogate  altogether  the  dis- 
tinction between  the  classes  and  to  unify  them,  it  is  best  to  effect 
tlie  division  into  classes  by  the  articles,  with  power  to  modify  or  deal 
witlt  the  same  [clause  50,  infra,  p.  G8.5],  in  which  case,  if  they  are 
altered  so  as  to  unify  the  classes,  there  will  be  nothing  in  the  memo- 
randum to  call  attention  to  tlie  original  division. 

In  settling  the  capital  clause,  where  there  are  to  be  several  classes 
of  shares,  the  following  points,  as  well  as  tho.se  above  referred  to. 
must  be  borne  in  mind:  — 


Ashbury  v. 

Watson 

distinifuislied 


Preference 
shares. 


1.  As  to  Preference  Slut  res. 

(a)  Are  they  to  confer  a  right  to  a  cumulative  dividend,  i.e.,  a 
dividend  which,  if  the  profits  of  one  year  are  not  sufficient  to- 
pay   it,   will  accumulate  as  a   charge   against  subsequent 
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profits;  or  are  they  to  be  noii-cumulative,  i.e..,  payable  as 
to  each  year  only  if  and  so  far  as  the  profits  of  that  year 
suffice  ? 

Primd  facte  where  the  clause  defining  the  preferential  rights  Cumulativ*- 
declares  that  the  preference  shares  are  to  be  entitled  to  a  preferential 
dividend  at  a  specified  rate  per  cent.,  the  dividend  is  cumulative. 
See  Henry  v.  The  Great  Northern  Co.,  1  De  G.  &  J.  606;  Webb  v. 
Earle,  20  Eq.  556;  but  for  the  benefit  of  the  lay  mind  the  word 
"cumulative"  is  sometimes  inserted  in  the  definition  of  rights,  e.g., 
a  fixed  cumulative  preferential  dividend,  &c.  This  prevents  any 
mistake. 

If  the  dividend  is  to  be  non-cunmlative,  the  clause  must  be  care-  Non- 
fully  framed  accordingly,  e.g.,  it  should  say  that  "the  preference  ^ii^mulati^t- 
shares  are  to  confer  the  right  to  receive  out  of  the  profits  of  each  year 
a  ])referential  dividend  for  such  year  "  at  the  specified  rate  per  cent., 
or  the  definition  may  declare  that  the  profits  of  each  year  available 
for  dividend  are  to  be  applied  first  to  the  payment  of  a  dividend  for 
such  year  on  the  preference  sliaros  at  the  specified  rate,  and  that  the 
surplus  shall  be  applicable  to  dividend  on  the  other  shares.  All  that 
is  necessary  is  that  it  should  appear  with  sufficient  clearness  that  the 
preferential  dividend  for  oacli  year  is  to  come  out  of  the  profits  of  that 
particular  year  only.  If  thi.s  iiuenlion  is  plain,  the  Court  will  give 
efiect  to  it  even  though  imperfectly  expressed.  Staples  v.  Eastman 
Photographic  Materials  Co.,  (1896)  2  Ch.  303;  Re  Taylor's  Trusts, 
(1905)  1  Ch.  734.  In  addition  to  a  fixed  preferential  dividend,  pre- 
ference shares  are  sometimes  given  the  right  to  participate  in  surplus 
profits. 

Soo  further,  infra,  p.  814. 

These  rights  as  to  dividend  are  only  some  of  the  special  rights  and 
])rivileges  commonly  attached  to  preference  shares. 

See  further,  infra,  pp.  814 — 819  el  seq. 

The  right  of  a  preference  shareholder  is  prima  facie  confined  to  a  No  preferenee 
preferential  dividend.     Unless  otherwise  provided  he  is  not  entitled  mjess 
to  have  his  capital  on  a  winding-up  paid  off  in  priority  to  the  other  provided, 
shareholders  (London  India  Rubber  Co.,  5  Eq.  519);  but  preferential 
rights  as  to  capital  may  be  and  often  are  attached.     Then  the  clause 
sometimes  runs  that  the  preference  shareholders  are  to  be  entitled - 
not  only  to  a  preferential  dividend,  but  to  priority  as  regards  capital 
in  the  winding-up.    If  so,  the  capital  paid  up  on  the  preference  shares 
in  accordance  with  the  clause  must,  in  winding-up,  be  paid  off  out  ot 
the  surplus  assets  before  the  ordinary  shareholder  can  get  anything-. 

V  r  p 
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See  Banfjor,  dc.  Co.,  20  Pjq.  59.  The  onliniuy  fiharcholdors  are  (lien 
lO  ho  paid  off,  and  any  surplu.s  r(Mnainiii<>-  is  distrilmtahle  priind 
facie  among'  all  the  members  in  piupoition  to  their  shares.  Jyirrh 
V.  Cropper,  14  App.  Cas.  525. 

But  very  commonly  the  preference  .shiircholder.s  are  precluded  from 
.sharing-  in  such  surplus,  and  in  mkIi  cases  the  furtlior  cpiostions 
arise — 

(b)  Are  the  preference  shares  to  confer  tlie  right  to  participate  in 

surplus  profits,  e.g..  aflei'  a  like  dividend  in  each  year  has 
been  paid  on  the  ordinary  slnues? 

(c)  Are  they  to  confer  the  right  in  a  Avinding-up  to  priority  in 

return  of  capital? 

(d)  Are  tlioy  in  a  winding-up  to  confer  a  right  to  participate  in  the 

sur])lus  aft<M'  ])aying'  olf  the  Avhole  of  the  paid-uj)  capital? 
(o)  Are  they  to  have  any  s|)e(ial  voting  rights  or  none? 

Sco  these  questions  fiirtlier  <-niisi<l('r<'<i,  iiifi)i.  p.   814. 

2.   .4*'  to  Foinider.s'  Shares. 

(a)  Are  they  to  confer  a  right  to  a  percentage  of  the  divisible 

profits  of  each  year  or  of  the  surplus  jirofits  after  ])aying 
specified  dividends  on  the  other  shares? 

(b)  What  rights  are  they  to  confer  in  a  winding-u])? 

(c)  Are  they  to  confei-  any  special  voting-  rights? 

See  further  as  to  classes  of  slmres,  ]>\>.  Hl'2  rf  -fef/.,  infra. 


Form  210. 

Cumulative 

]>reference 
shares. 


The  capital  is  4UU,()0l)/...  divided  into  2U,UU0  })reference  shares  of 
lOZ.  each,  and  20,000  ordinary  shai-es  of  101.  each;  and  such  pre- 
ference shares  shall  confer  the  right  to  a  fixed  cunudative  prefex'cntial 
dividend  at  the  rate  of  5  p.c.p.a.  on  the  capital  for  the  time  being- 
pd  up  thereon,  and  shall  rank  as  regards  return  of  capital  in  priority 
to  the  ordinary  shares  j  but  shall  not  confer  the  right  to  any  further 
participation  in  profits  or  assets^.  And  upon  any  inci-ease  of  capital 
the  coy  is  to  be  at  liberty  to  issue  any  new  shares  with  any  pre- 
ferential, deferred,  ([ualified,  or  special  rights,  privileges  or  conditions 
attached  (hereto.  'The  rights  for  the  time  being  attached  to  the 
preference  shares  in  the  initial  capital  or  to  any  shares  having;  pre- 
fei-ontial,  deferred,  qualified,  or  special  rights,  privileges  or  conditions 
attached  thereto,  may  he  altered  or  dealt  with  in  accoi-dance  with 
clause  [50]  of  the  accompanying  arts  of  asson,  but  not  otherwise.] 


In  framing  such  a  clause  it  must  be  considered  whether  the  dividend  is  or  is 
not  to  be  cumulative  (see  supra,  p.  576),  and  whether  in  a  winding-up  the 
preference  shares  are  to  confer  a  right  to  participate  in  surplus  assets  after 
i>:iy>ng  off  trie  wliole  of  the  paid-up  capital.     Pr'imr'i  incie  they  are  entitled  so  to 
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participate.  Birch  v.  Copper,  Re  Bridfjmder  Navlffcition  Co.,  14  A.  C.  525. 
If  it  is  desired  that  they  should  so  participate,  omit  the  words  in  brackets,  which 
commence  "  but  sliall  not  confer. ""  See  further,  infra,  Forms  213  and  214, 
and  p.  812. 

It  seems  tliat  under  such  a  clause  prc-preference  shares  might  be  created  upon 
any  increase  of  capital.  Underwood  v.  London  Music  Ball,  (1901)  2  Ch.  309; 
Wehhach  Incamh'Hceiit  Has  Light  Co.,  (1904)  1  Ch.  87.  If  desired,  it  can 
be  altered  by  adding-  '•  but  not  so  as  to  prejudice  the  preferential  rights  hereby 
attached  to  the  preference  shares  in  the  initial  capital." 

Sometimes  after  the  word  "thereon"  the  words  following  are  inserted:  "and 
the  right  in  the  event  of  a  winding-up  for  the  purpose  of  reconstruction  or 
amalgamation  to  a  bonus  of  [15]  per  cent,  on  their  nominal  value."  In  such 
case  insert  before  the  words  "in  priority"  the  words  "and  the  said  bonus." 

As  to  the  meaning  of  recoJistruction  or  amalgamation,  see  infra,  Chapters 
XXI.  and  XXII.,  and  V'ild  v.  South  African  Sapphj,  cjV-.  Co.,  (1904)  2  Ch.  268. 


Form  210. 


Tlie  lio-ht.s  and  privileges  liereby  attached  to  tlie  .sd  preference    Form  211. 

shares  and  j)referred  ordiuary  shares  may  be  altered  or  dealt  with  as  Z 1 — ," 

1  111  i-  ••  T  Tower  to  alter 

regards  each  class  by  an  agreemt  in  writing  made  by  some  member  of  without 

the  class  on  l)ehalf  of  the  class  and  ratified  by  the  holders  of  at  least  reference  to 

two-thirds  of  the  shares  of  the  class,  but  not  otherwise. 

The  rights  hby  attached  t/O  the  preference  [and  founders']  shares    Form  211a. 
I  resply  j  may  be  altered  by  special  resolution  passed  with  the  approval  Power  to 
in  writing  of  the  holders  of  two-thirds  of  the  issued  shares  of  such  alter, 
ola.ss,  but  not  otherwise. 

See  also  paragraph  (f)  of  Form  215,  which  was  held  valid,  and  ■•^apra,  p.  480 
{Wchbach  Inc<rnde.<^cent  Co.,  (1904)  1  Ch.  87),  and  may  generally  be  adopted. 
One  person  holding  all  the  preference  shares  may  for  this  purpose  constitute 
s.  mneting.     East  v.  Bennett  Brothers,  Ltd.,  (1911)  1  Ch.  163. 


The  capital 
«ach,  and  


is  i'  -     ,  divided  into preference  shares  of  £ Form  212. 

-  ordiuary  shares  of  £ each.     The  sd  preference  Nwi7cuniular 


shares  shall  confer  on  the  holder  the  right  to  be  pd  out  of  the  profits  tive  prefer 
of  each  year  a  fixed  dividend  for  such  year  at  the  i-ate  of  5  p.c.p.a.  on  ^"^^^  ^^*''^^- 
the  capital  for  the  time  being  pd  up  thereon,  and  such  shares  shall 
rank,  &<:.,  as  above  in  Form  210. 

Another  mode  of  expressing  this  is  to  say,  "  the  right  to  a  li.xed  preferential 
dividend  at  the  rate  of  5  per  cent,  per  annum  on  the  capital  paid  up  thereon, 
such  dividend  to  be  paid,  as  regards  each  year,  out  of  the  profits  of  such  year 
onlv."' 


The  capital  of  the  coy  is  100,000?.,  divided  into  125,000  preference    Form  213. 
shares  of  10s.  each,  and  75,000  ordinary  shares  of  IO5.  each.    The  sd  Prr-ference — 
preference  shares  shall  be  entld  to  be  pd  out  of  the  profits  of  each  shnrcs  fixed 

year,  in  priority  to  all  other  dividends,  a  fixed  dividend  for  that  year  f i^i-^^^  and 
"  '  -^  topattuipate 

At  the  rate  of  8  p.c.p.a.  on  the  capital  paid  up  thereon,  and  shall  be  pan  pasm 

P  P  2  ^  surplus. 
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Form  213.  ontitk'cl  lo  paiticiijat43  pari  passu  with  tlic  ordiuaiy  «liare.s  iu  the* 
fjurplus  profits  of  each  year  which  shall  remain  after  paying-  the  fixed 
dividend  afsd  for  auch  year  on  tlio  sd  preference  dliares,  and  a  like 
dividend  for  sucli  year  on  the  capital  pd  up  on  tlie  ordinary  bhare^, 
and  such  preference  shares  shall  be  entld  in  a  winding-up  lo  have  the 
capital  pd  up  thereon  to  be  pd  off  in  priority  to  tlie  otlier  yharee. 
Dividend's  may  be  pd  in  ca.sh  or  by  the  disf  lihution  of  specific.  asset<^. 
The  riarht-s,  Ac. 


Form  214. 

Preference 
shares  fixed 
dividend  and 
half  9urj)lus 
profits. 


Subjecl  a.s  Imfir  provided  the  riglits  fcjl lowing  shall  be  attacli<'d  to 
the  preference  shares  af.sd:  — 

(1)  The  holders  of  the  sd  preference  shares  sliail  bo  entld  to  a  fixe<l 

cumulative  preferential  dividend  at  the  rate  of  7  p.c.p.a.  on 
the  capital  for  the  time  being-  pd  up  on  the  sd  preference 
shares  respl\-,  and  to  half  the  surplus  pi'ofits,  which  in 
respect  of  each  year  it  shall  from  time  to  time  be  determined 
to  distribute,  remaining-  after  })aying-  or  providing  for  the 
payment  of  a  dividend  for  sucii  year  at  the  rat-o  of  10  i).c.p.a. 
on  the  capital  for  the  time  being  jid  uj)  on  tlie  ordinary 
shares. 

(2)  The  holders  of  the  sd  pi-eference  shares  shall  in  a  winding-up 

have  pi'iority  as  to  return  of  capital  land  payment  off  of 
arrears  of  the  said  ]n-eferential  dividend  whether  declared  or 
not  up  to  the  commencement  of  the  winding-up]  over  all 
other  shaix's  in  Ihe  capital  for  the  time  being  of  the  coy,  but 
shall  not  have  any  further  right  t^n  participate  in  profits  or 
a^ssets. 

(3)  The  rights  hby  attached  to  the  sd  preference  shares  maj-  be 

modified  in  accordance  with  clause  —  of  the  accompanying 
arts  of  asson,  but  not  otherwise,  and  that  clause  and  also 
clauses  —  and  —  of  the  sd  articles  shall  be  deemed  (o  bo 
incorporated  herein  and  have  effect  accordingly. 


Form  215. 

Preference 
shares. 


The  rights  following  shall  be  attached  to  the  shares  afsd  inter  se 
subject  as  hnftr  provided,  that  is  to  say: — 

(a)  The  sd  preference  shares  shall  confer  the  right  to  a  fixed  cumu- 

lative preferential  dividend  at  the  rate  of  5  p.c.p.a.  ou  the 
capital  for  the  time  being  paid  up  thereon  resply,  and  shall 
rank  both  as  regards  such  dividend  and  as  to  capital  in 
priority  to  all  other  shares  in  the  original  capital,  but  shall 
not  confer  any  further  right  to  participate  in  profits  or 
assets. 

(b)  Subject  as  afsd,  the  ordinary  shares  shall  confer  on  the  holders 

the  right  to  a  fixed  cumulative  dividend  at   the  rate  of 
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7  p.c.p.a.  on  the  capital  for  the  time  being-  pd  up  thereon    Form  215. 
resply,  and  shall  rank  both  as  regards  such  dividend  and   ~  ^"^ 

as  to  capital  next  alter  the  sd  preference  shares. 

(cj  Subject  as  afsd,  the  sd  deferred  shares  shall  confer  the  right  to 
a  fixed  cumulative  dividend  at  the  rate  of  7  p.c.p.a.  on  the 
capital  for  the  time  being  pd  up  thereon  resply,  and  shall 
rank  both  as  regards  such  dividend  and  capital  next  after 
the  ordinary  shares. 

(d)  Subject  as  afsd,  any  profits  which  it  may  at  any  lime  be  deter- 
mined to  distribute  amongst  the  members,  and  in  a  Avinding-  ^ 
up  any  surplus  assets,  after  repayment  of  capital,  shall  be                  "^ 
divided  as  to  one-half  between  the  holders  of  the  ordinary 
shares  afsd  in  proportion  to  the  ordinary  shares  held  by 
them  resply,  and  as  to  the  other  half  among  the  holders 
of  the  deferred  shares  afsd  in  proportion  to  the  deferred 
shares  held  by  them  resply. 
:  (e;  An}'  shares  issued  as  fully  paid  pursuant  to  the  agreemt  re- 
ferred to  in  clause  3  of  the  accompanying  arts  of  asson  shall 
for  the  purposes  of  dividend  be  treated  as  iiaving  been 
pd  up  at  the  date  of  the  incorporation  of  the  coy. 

(f)  The  riglits  for  the  time  being  attached  to  the  sd  several  classes 
of  shares  resply  may  be  modified  or  dealt  w  ith  in  the  manner 
meutd  in  clause  .52  of  the  accompanying  arts  of  asson,  but 
not  otherwise,  and  that  clause  and  also  clauses  157  and  159 
of  the  sd  arts  shall  be  deemed  to  be  incorporated  iierein  and 
have  effect  accordingly. 

Upon  liny  increase  of  capital,  &c. 

The  above  is  the  form  used  in  the  Wchhach  Jncdnflpuceiit  i'ompumj,  (1904) 
1  CI).  87,  and  referred  to  above,  p.  480. 

The  capital  of  the  coy  is  500,000/.,  divided  into  50,000  shares  of    Form  216. 
10^  each,  to  be  converted  as  and  when  pd  up  into  equal  moieties  of  Preferred  and 
preferred  stock  and  deferred  stock,  the  preferred  stock  to  bear  a  deferred 
fixed  cumulative  pieferential  dividend  at  the  rate  of  6  p.c.p.a.,  and 
is  to  rank,  both  as  regards  dividend  and  capital,  in  priority  to  the 
ordinarv  stock. 


The  capital  of  the  coy  is  22,000?.,  divided  into  20,000  ordinary    Form  217. 
shares  of  \l.  each,  and  2,000  B  shares  of  \l.  each,  and  each  of  the  ^^"^Jhares 
sd  B  shares  sliall  confer  on  the  holder  the  right  to  rank  for  dividend  conferring 
and  in  a  distribution  of  assets  in  a  winding-up  and  for  voting  pur-  «pecial  x\^\^i^. 
poses  as  if  it  were  five  ordinary  shares  of  \l.  each  fully  pd  up  in 
the  company's  capital. 

Sometimes  a  vendor  instead  of  taking,'  a  mass  of  pajjer  capital  takes  B  shares 
as  above. 
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Form  218.         'l'l»^  caiuial  ol  tlie  coy  is  2,()0U,UU0/.,  divided  iiilu  200,OUU  .sliaios  of 
,,       ,     ~         lOl.,  who!'  199,800  shall  be  called  ordinary  .shares,  and  200  (to  be 

I'liiiudors  '  _  .  , 

shares.  numbered  1  to  200  inclusive )  arc  to  be  called  lounders'  shares,  and 

are  to  confer  on  the  holders  thof  rateably  and  in  proportion  to  the 
number  of  ilic  founders'  shares  held  by  tlicni  resply  the  rights 
following',  that  is  to  .say — 

{!)  The  right  to  half  the  surplus  profits  of  the  coy  of  each  year 
which  shall  remain  after  paying-  or  providing-  for  the  pay- 
ment out  of  such  profits  of  a  dividend  to  the  close  of  .such 
year  at  the  rate  of  10  p.c.p.a.  on  the  capital  pd  up  on  the 
ordinary  shares,  and  of  a  dividend  to  the  close  of  such  year 
at  such  rate  (not  exceeding  the  .sd  rate )  as  jna}-  he  attached 
to  any  further  shares,  whether  in  the  original  or  any  in- 
creased capital  hereafter  issued,  and  after  making  such 
provision  for  reserve  as  may  .seem  expedient. 
(2;  The  right  to  one-half  of  any  part  of  the  reserve  fund  af>d,  or 
.    -  the  income  thof,  which  if  may  at  any  time  he  deteiinined  to 

divide  among  the  members. 
(3)   The  right  to  one-half  the  surplus  assets  which  in  the  winding- 
up  of  the  CO}-  .shall  remain,  aftei-  paying-  off  the  whole  of 
the  pd-up  ca])ital.   indudiiiii-   lliat    |)(l    ii])   on   the   founders' 
shares . 

Any  of  the  shares  in  the  capital,  original  or  incieascd,  jnay  Ije 
issued  with  any  preferential,  special  or  qualified  rights  or  condition.s 
as  I'egards  dividends,  capital,  voting,  or  otherwise  attached  thto, 
but  so  that  the  rights  hhy  attached  to  the  founders*  share.s  .shall 
not  be  infringed.  Dividends  may  be  pd  in  cash  or  by  the  distribu- 
tion of  specific  as,sets  or  otherwi.ie  as  provided  by  the  regulations  of 
the  coy. 


Form  219.         The  holder.s  of  the  founders'  shares  .sliall  l»e  eutld  ratcal)ly  in  )>ro- 
A  other  portion  to  t\n'  founder.s'  shares  hold  by  them  resply  (a)  to  '>  ]».c.  of 

the  profits  which  in  each  year  it  .shall  be  determined  to  distribute  by 
way  of  dividend,  and  (b)  to  5  p.c.  of  the  .surplus  as.set-s  of  the  coy 
which,  in  a  winding-up,  shall  remain  after  })aying-  off  the  whole  of 
the  pd-np  capital,  including  that  )id  up  on  the  founders'  shares. 

In  the  fasi>  of  founders'  and  deferred  shares,  the  term.s  of  issue  not  uufre- 
(^ucntly  k-ad  to  difficulty  and  dispute  as  regards  the  determination  of  the  amount 
of  the  profits  to  be  distributed.  The  holders  of  the  founders'  shares  may  com- 
plain that  too  much  is  carried  to  reserve,  that  the  profits  are  ascertained  on 
too  conservative  a  basis,  and  that  the  dire;-tors  unduly  favour  the  other  share- 
holders. On  the  other  hand,  if  dividends  on  a  large  scale  are  paid  on  the 
founders'  shares,  the  other  shareholders  commonly  complain  that  the  founders  get 
too  much,  that  the  directors  unduly  favour  them,  and  that  the  desire  to  pay  a 
dividend  to  the  founders  leads  to  speculative  business  and  diverts  to  the  founder 
shareholders'  poi-kers  what  ought  to  go  to  reserve.     These  difficulties  can,  to  a 


F0RM8. 


58^4 


great  extent,  be  met  by  giving  to  the  holders  of  tlie  founders'  shares,  us  in  the     Form  2ia. 

above  form,  a  fixed  aliquot  share  in  the  profits  which  it  shall  be  determined  to 

distribute,  and  not  merely  in  the  surplus  profits  themselves. 

Where  the  expression  "  surplus  assets  "  is  used  it  is  necessary  to  make  it 
clear  whether  surplus  after  paying  debts  and  liabilities  is  meant,  or  surplus 
after  paying  debts  and  liabilities  and  paid-up  capital.  Be  Peubodtj  Gold  Mhiiu'f 
Co.,  W.  N.   (1897)  170;   Eamel  v.  H>rmV>cote,   Lid.,  (1911)   1  Ch.  740. 


The  capital  of  the  coy  is  330,000/.,  divided  into  22,000  cumulative    Form  220. 
preference  shares  of  5?.  each,  eiitld  to  the  preferential  payment  of   Management 
dividend  and  return  of  capital,  mentd  in  the  arts  of  asson  registered  shaces. 
herewith,  and  215,000  ordinary  shares  and  5,000  management  shares 
of  VI.  each,  which  management  shares  are  to  confer  on  the  holders 
thof ,  rateably  and  in  proportion  to  the  number  of  such  shares  held  by 
them  resply,  the  rights  following,  that  is  to  say-- 

(1)  the  right  to  half  the  profits  or  other  moneys  of  the  coy  available 
for  dividend  wliich  it  shall  from  time  to  time  be  determined  to 
distribute,  and  which  shall  remain  in  each  year  after  paying 
or  providing  for  the  payment  out  of  such  profits  or  other 
monejs  (a)  of  a  cunudative  preferential  dividend  at  the  rate 
of  h\  p.c.p.a.  on  the  capital  pd  up  on  the  sd  preference 
shares;  (b)  of  a  dividend  for  such  share  at  the  rate  of 
7  p.c.p.a.  on  the  capital  pd  up  on  the  sd  ordinary  shares; 

(c)  of  the  i-emuneration  payable  to  the  directors  for  that  year 
under  the  regulations  of  the  coy  for  the  time  being;  and 

(d)  of  a  dividend  for  such  year  at  such  rate  (not  exceeding^ 
7  p.c.p.a.)  as  may  be  attached  to  any  further  shares  whether 
in  the  original  or  any  increased  capital  hereafter  issued. 

(2 )  The  right  to  one-half  of  the  surplus  assets  which  in  the  Avind- 
ing-up  of  the  coy  shall  ren)ain  after  paying  oft'  the  whole  of 
the  coy's  pd-uji  capital. 


1.  The  capital  of  the  cuy  is  £ ,  divided  into  ^        preference    Form  221. 

shares  of  £ each, mauag-ement  shares  of  £ each,  and  preference 

oi-dinary  shares  of  £ each,  with  power  to  divide  the  shares  in  any  and  manage- 

increased  capital  into  several  classes,  and  to  attach  thereto  respively   ™^^^t  ^^^''^^ 
any  preferential,  qualified,  special  or  deferred  rights,  privileges  or 
conditions. 

2.  The  sd  management  shares  shall  confer  on  the  holders  for  the 
time  being  thof  respively  the  right  to  the  management  of  the  business- 
and  the  control  of  the  coy,  and  they  alone  respively  shall  be  capable 
of  being  directors  of  the  coy. 

3.  Save  as  provided  by  clause of  the  accompanying  arts  of 

asson  in  regard  to  the  preference  shares  afsd,  the  shares  in  the  capital 
for  the  time  being,  other  than  the  management  shares,  shall  not 
confer  on  the  holders  the  right  to  attend  or  vote,  either  in  person  or 
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Form  221.  by  proxy,  at  any  general  meeting-,  or  io  have  nolice  of  such  meeting, 
or  to  have  any  voice  in  the  management  of  the  business  or  control  of 
the  coy,  or  to  interfere  in  such  management  or  control,  or  to  inspect 
the  account  books  and  documents  of  the  coy  (except  as  by  law  entld ), 
and  such  holders  shall  be  bound  by  the  accounts  from  time  to  time 
furnished  by  the  directors  and  passed  at  a  general  meeting. 

4.  The  sd  preference  shares  shall  confer  the  right  to  a  fixed  cumu- 
lative preferential  dividend  at  the  rate  of p.c.p.a.  on  the  capital 

for  the  time  being  pd  thereon  respectively,  and  shall  have  preference 
as  to  dividend  and  capital  over  the  sd  management  shares  and  the 
ordinary  shares,  and  all  other  shares  in  the  capital  for  the  time  being 
of  the  coy.  but  shall  not  confer  any  further  right  to  participate  in  the 
profits  or  assets. 

5.  The  rights  and  jjrivileges  iiby  attached  to  the  management 
shares  shall  not  be  altered;  they  are  fundamental.  The  rights  and 
privileges  attached  to  the  sd  preference  shares,  and  to  a,ny  shares 
hereafter  created  with  preferential  or  special  rights  attached  thereto, 
shall  not  be  alterable  otherwise  than  pursuant  to  the  provisions  con- 
tained in  clause or of  the  aeconn)anying  arts  of  asson,  which 

clauses  shall  as  regards  such  shares  be  deemed  to  be  incorporated 
herei  n . 


Form  221a. 

Life  gover- 
nor's share. 


1.  The  capital  of  the  coy  is  £ divided  into shares.     One 

of  these  shares,  namely,  that  for  which  A.  B.  subscribes  tJie  memdum, 
shall  be  numbered  1,  and  shall,  whilst  held  by  him,  be  called  the 
Life  Governor's  share. 

2.  The  Life  Governor's  share,  whilst  the  sd  A.  B.  holds  such  share 

and  also  at  least p.c.  of  the  issued  capital  for  the  time  being  of 

the  coy,  shall  confer  on  the  holder  the  rig-hts  and  privileges  following, 
that  is  to  say:  — 

<a)  The  right  to p.c.  of  the  surplus  profits  of  the  coy  of  each 

year  which  shall  remain  after  a  dividend  for  such  year  at  the 
rate  of  10  p.c.  shall  have  been  pd  on  the  other  shares  in  the 
capital. 

(b)  The  right  to  p.c.  of  the  surplus  assets  of  the  coy  which 

shall  in  a  winding-up  remain  after  payment  off  of  the  whole 
of  the  pd-up  capital. 

(c)  The  right  at  any  time  by  notice  in  writing  to  the  coy  to  take 

office  as  a  director  and  to  hold  such  office  a~s  long  as  he 
chooses,  and  at  any  time  by  notice  in  writing  to  the  coy  to 
resign,  and  at  any  time  to  take  office  again  as  afsd. 
{d)  The  right  from  time  to  time  and  at  an}'  time  by  notice  in 
Avriting  to  the  coy  to  appoint  any  other  persons  to  be 
directors  of  the  coy,  and  by  notice  in  writing  to  the  coy 
to  remove  any  director  so  a])))(»inted,  but  so  that  not  more 
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than  four  directors  shall  at  any  time  be  in  offtee  by  virtue  of  Form  221a. 
Kuch  appointment. 
{G)   The  right  at  every  general  meeting  toonc-third  of  the  votes  in 
tlie  coy,  that  is  to  say,  to  one  vote  as  against  every  two  votes 
conferred  by  all  the  other  outstanding  shares  for  the  time 
being  in  the  capital  of  the  coy. 
{f)  The  right  whether  the  holder  is  or  is  not  a  director  to  attend 
and  vote  either  in  person  or  by  proxy  at  all  meetings  of  the 
directors  of   the  coy,  and  to  have  due  notice  of  all  such 
meetings,   but   any   proxy  must  be  ap))ointed   by    writing 
under  the  hand  of  the  appointor. 
{g)   Tlie  right  when  such  share  ceases  to  be  held  by  the  sd  A.  E.  to 

rank  as  an  ordinary  share. 
3.   Upon  any  increase  of  capital  an}-  new  shares  may  be  issued  with 
any  preferential  or  special  rights  or  conditions  attached  thereto,  but 
so  that  the  rights  attached  to  the  Life  Governor's  share  shall  not 
be  altered  or  modified  without  the  con.seiit  in  writing  of  the  holder  x-  ,  ^ 

thof.  A.    >  -^  rcr»,^0&Uij}        ''    / 

1.  The  holders  of  the  ordmrn-y -shares  for  the  time  being  issued  Form  222. 
shall  be  exclusiveh'  eutld  to  participate  in  the  protUe  of  the  coy  OrdinaiT  and 
until  the  dividends  actually  declared  on  the  ^0,00UJ[t5rdinary  shares  deferred:  tue 
forming  the  first  issue  shall  in  the  aggregate  amount  to  a  sum  equal  „v[^rofi^8  tilf 
to  the  capital  pd  up  thereon,  and  that  whether  such  dividends  are  pd  100  per  cent. 
or  satisfied  or  to  be  pd  or  satisfied  in  cash  or  other  assets,  and  whether  P  • 
.at  the  time  when  such  event  happens  the  whole  or  part  only  of  the  / 

ordiuaj:y-shai"es  shall  have  been  issued,  and  whether  the  whole  or  only     /  "^^  ^ 

part  of  the  amount  thof  shall  have  been  called  or  pd  up. 

"1.   After  the  happening  of  the  event  afsd  and  fro)n  thenceforth 

tlie  profits  of  the  coy,  which  it  sliall  from  time  to  time  be  determined 

to  distribute,  shall  be  applied  as  t^o  one-half  in  paying  dividends  on 

the  shares  other  than  the  deferred  shares  afsd,  and  as  to  the  other 

/i-'  j^alf  in  paying  dividends  on  the  deferred  shares  pari  passu. 

3.  In  case  of  a  winding-up  of  the  coy  before  the  happening  of  the 
event  afsd,  the  assets  available  for  distribution  among  the  mejiibefs 
shall  be  applied,  first,  in  paying  oti  the  capital  pd  up  on  the  shares 

■^ji,.^^ other  than  the  deferred  shares  afsd;  secondly,  in  paying  to  the 
holders  of  the  first  issue  of  250,000  ordinary  shares  afsd  such  a  sum 
as,  with  the  dividends  then  already  pd  thereon,  shall  be  equal  to  a  — ""J^  _ 
dividend  of  200  p.c.  on  the  capital  pd  up  thereon  at  the  commence- 
ment of  the  winding-up:  and,  thirdly,  the  balance  (if  any)  shall  be 
^  divided,  as  to  one^dialf  among  the  holders  of  the  shares  other  than 

■/^^  the  deferred  shares  afsd,  rateably  iu  proportion  to  the  number  held, 
and  as  to  the  other  half  among  the  holders  of  the  deferred  shares 
afsd  rateably  in  proportion  to  the  number  held . 

4.  In  case  of  a  winding-up  of  the  coy  after  the  liappening  of  the 
■event  afsd,  the  assets  af<d  shall  be  divided  as  to  one-half  among- 
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tlio  holdcns  ol'  the  slmios  otiier  llian  liic  dcicrrod  sliaios  ratouLily  in 
])vu})ortioii  lo  tlibsiuiniber  lield,  and  the  lOthex'  half  sliall  he  divided 
among-  \\w  lioldeiVol"  the  deferred  .shares  rateably  in  proportion  to  the 
number  held.  V^ 

0.  The  deferred  .shares  afsd  sliall  also  confer  on  the  liolihsrs 
rateably  in  pro])ortion  lo  the  nundjer  of  the  deferred  share-s  held  by 
them  respectively  the  right  to  .subscribe  for  at  par  ^nd  take  up  one- 
half  of  the  shares  in  the  capital  not  subscribed  in'  the  memdum  of 
asson  whieli  il  shall  from  time  to  time  be  determiired  to  issue,  and 
each  holder  of  the  deferred  share  or  shares  afsd  shall  in  the  manner 
provided  in  the  arts  of  asson  be  given  notice  of  every  such  determina- 
tion, and  shall  have  not  less  than  fourteen  days  within  which  to 
subscribe  for  his  proportion  or  less  amount. 

(>.  The  deferred  shares  afsd  shall  confer  on  the  holders  i)re.sent  in 
])erson  or  by  pi'ox}'  at  any  general  meeting  of  the  cov  the  right  to  as 
many  votes  as  the  number  of  votes  conferred  by  all  the  other  shares 
for  the  time  being  issued,  and  each  holder  of  deferred  shares  afsd 
present  in  person  or  by  proxy  at  any  such  meeting  shall  be  eutld  to 
such  proportion  of  the  votes  conferred  by  the  deferred  shares  collec- 
tively as  the  number  of  his  deferred  shares  beai"s  to  the  full  number  of 
the  deferred  shares.!, 

7.  The  shares  in  the  initial  capital  of  the  coy  not  subscribed  for  in 
this  memdum  of  asson  and  any  shares  created  by  increase  of  capital 
may  be  divided  into  .several  classes,  and  may  be  issued  with  any 
preferential,  special  or  qualified  rights,  privileges  and  conditions 
attached  thereto,  but  so  that  the  rights  hby  attached  to  the  deferred 
shares  shall  not  be  nltorcd  m'  int'viii<i'od  except  as  above  mentd. 


Form  223. 

Ordinary  and 
founders' . 


The  capital  of  the  coy  is  £ ,  divided  into 

£ each,  and founders'  shares  of  £ — 


ordinary  .shares  of 
each,  and  there  shall 


be  attached  to  the  sd  ordinary  shares  and  founders'  shares  resply  the 
rights,  privileg-es,  and  conditions  in  that  behalf  specified  in  the  accom- 
panying arts  of  asson. 


Tlie  above  clause  is  framed  so  as  to  nieutiou  the  two  classes  in  the  lucinoraii- 
duui,  and  thus  to  secure  their  position.  See  Colliits  v.  B'u-miixiham  Biewerifst, 
15  T.  L.  R.  180,  and  supra,  p.  575.  But,  of  course,  the_y  take  subject  to  any 
(Itialifvinof  provisions  in  the  articles. 


Another. 


Form  223a  Each  of  the  200  founders'  shares  shall  confer  on  the  liolder  the  right 
to  one  two-hundredth  part  of  5  p.c.  of  the  profits  which  it  shall  from 
time  to  time  be  determined  to  distribute,  and. in  a  winding-up  to  the 
same  fraction  of  5  p.c.  on  the  surplus  assets  remaining  after  paying 
off  the  pd-up  capital  of  the  coy. 
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The  holders  of  the  fouTiders'  shares  shall,  iu  respect  thof,  be  coUec-     Form  224. 
tively  entld  to  as  many  votes  a^  the  holders  of  all  the  other  shares  gp^^i^i  ^^ting 
for  the  time  being-  issued  sli^l  be  entld  to  in  respect  of  sucli  other  power  to 
shares,  and  each  of  the  |o^^-s'  shares  shall  confer  on  the  holder  a  J^^X? 
rateable  proportion  of  suclT^ites.  shares. 

Founders'  Shares. 

Founders'  sliares  are  far  from  being  a  new  invention.     As  appears  from  the 
first  edition  of  this  work,  published  in  1877,  they  were  then  well  known,  and  to 
the  writer's  knowledge  companies  with  founders'  shares  were  registered  under 
tlie  Act  of  1862  as  earlv  as  the  year  1873.     Founders'  shares  are  generally  few  | 
in  number  and  of  small  nominal  value.     Thus,  with  a  capital  of  hundreds  of  ' 
thousands  of  pounds,  or  perhaj.s  millions,  the  founders'  shares  may  be  only  200 
of  \Ql.   each  or  of   1^   each.      Founders'  shares  are  generally  created  for  and  I 
appropriated  to  the  remuneration  of  the  founders  or  promoters  of  the  company,  I 
they  undertaking  to  pay  the  preliminary  expenses  and  guarantee  the  placing  of 
the  shares  which  are  to  be  offered  for  public  subscription  or  part  thereof.     But 
occasionally  the  yendor  stipulates  that  as  part  of  the  consideration  for  the  sale 
to  the  company  of  his  mine,  business,  concession,  or  other  property,  he  shall  have 
some  founders'  shares;  and  sometimes  the  founders'  shares  are  offered  as  a  bait 
to  subscribers  for  tlie  ordinary  shares     that  is  to  say,  the  prospectus  states  that  , 
for  every  1,000/.  of  ordinary  shares  subscribed  the  subscriber  will  be  entitled  | 
to  call  for  an  allotment  of  one  founders'  share;  or  the  subscribers  to  the  memo- 
randum arc  allowed  each  to  subscribe  for  one  founders'  share  for  every  5,000/. 
of  ordinary  shares  subscribed  for  by  them  respectively. 

One  reason  why  founders'  shares  have  from  time  to  time  found  favour,  is  the 
phenomenal  prices  to  which  the  founders'  shares  in  several  well-known  com-  ^ 
panics  have  risen.  In  some  cases  10/.  founders'  shares  have  risen  to  5,000/.,  ^ 
8,000/.  and  10,000/.  each,  and  a  rise  to  200/.,  300/.,  or  500/.  has  been  con- 
sidered quit^^i^jpointing.  Auotlier  reason  for  the  more  extensive  adoption 
of  founders'  shares  was  the  decision  of  Kay,  J.,  in  Faiirc  Electric  Acciunnlator 
Co.,  40  C.  Div.  141,  November.  1888,  to  the  effect  that  a  company  could  not 
legally  pay  commission  for  placing  its  capital,  a  decision  now  rendered  obsolete 
by  sect.  89  of  the  Companies  Act,  1908.  Prior  to  this  decision  it  was  common 
enough  for  a  company  to  pay  a  moderate  commission  to  those  who  underwrote  or 
agreed  to  place  its  capital,  but  that  decision  rendered  it  doubtful  whether  such 
payments  could  be  supported,  and  accordingly,  in  many  eases,  the  expedient 
was  adopted  of  having  founders'  shares  imposing  on  the  subscribers  the  obliga- 
tion to  pay  preliminary  expenses,  and  to  guarantee  the  placing  of  the  ordinary 
shares,  e.g.,  500/.  ordinary  for  each  founders'  share  subscribed  for. 

By  this  means  it  became  practicable,  without  infringing  the  principles  laid 
down  in  the  case  referred  to,  to  get  the  capital  effectually  and  legitimately 
underwritten,  for  in  the  case  of  a  promising  undertaking  a  man  may  be 
ready  to  underwrite  1,000/.  of  ordinary  shares,  provided  he  gets  at  par  a  10/. 
founders'  share,  which  may  rise  in  value  to  500/.  or  for  that  matter  to  5,000/. 
And  this  mode  of  remuneration  is  still  available.  HUder  v.  Be.rter,  (1902) 
A.  C.  474. 

Where  there  are  founders'  shares,  it  is  well  to  have  them  subscribed  for  in  the 
memorandum  of  association.  However,  it  must  not  be  supposed  that  it  is 
essential  to  have  the  founders'  shares  so  subscribed  for;  for  where  the  subscrip- 
tion of  the  founders'  shares  imposes  onerous  liabilities,  e.g.,  to  pay  expenses, 
and  the  shares  are  of  purely  speculative  value,  it  would  seem  that  the  directors 
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Form  22^     '"ay?  under  a  general  power  to  allot  (Form  152,  clause  5),  allot  such  founders' 
slarcd  at  par  to  any  /jojiii  fide  and  responsible  subscribers,  including  themselves. 

But,  of  course,  in  such  eases  as  this,  the  directors  Iiave  a  discretion,  and  are 
not  bound  to  allot.  What  tliey  do — they  must  remember — will  be  open  to  obser- 
vation, e.ff.,  if  they  allot  to  themselves  or  their  relations  an  undue  proportion; 
and  it  may,  of  course,  be  contended  that  as  the  directors  are  trustees  of  their 
powers  for  tlie  company,  they  ought  not  to  allot  at  par  if  the  shares  are  worth 
much  more,  and  so  present  themselves  with  a  premium,  though  prima  facie  it 
seems  that  if  the  company  gets  par  for  its  shares  it  ought  not  to  complain.  See 
London  and  Colonial  Finance  Corporation,  13  T.  L.  R.  576  (C.  A.);  Shaw  v. 
Uoll-and,  (1900)  2  Ch.  305,  infra,  ^.  647;  Percival  v.  Wright,  (1902)  2  Ch.  421; 
Udder  v.  Dexter,  per  T>ord  Davey,  supra. 

Not  uncommonly  tlie  rights  and  obligations  attached  to  the  founders'  shares 
are  specified  in  the  memorandum  of  association,  in  order  to  get  the  benefit  of 
the  decision  in  AsJihiny  v.  Ifatnon,  30  C.  Div.  376,  and  thus  render  their  rights 
impregnable;  for  there  have  been  eases  in  which  the  rights  attached  to  founders' 
shares,  being  naturally  unpopular,  have  led  to  hostile  action  on  the  part  of  the 
other  shareholders. 

Sometimes  it  is  j)rovidcd  that  the  sJiiire  of  j)rofits  appropriated  to  the 
founders'  shares  xhall  be  divided  among  them.  l)ut  it  has  not  yet  been  settled 
whetlier  tliis  provision  can  be  enforced  as  against  tiie  company.  An  action  will 
lie  for  a  dividend,  but  only  after  it  has  been  dc(  hired,  and  the  declaration  vests 
ill  the  directors'  discretion.  On  the  other  hand,  according  to  the  decision  in 
Anhbunj  V.  Jiiche,  L.  R.  7  II.  L.  653,  a  company  is  not  only  prohibited  from 
altering  the  conditions  contained  in  its  memorandum  of  association,  but  from 
doing  anything  in  contravention  of  those  conditions.  If,  therefore,  a  company 
proposes  to  a})ply  the  share  of  profits  Ijclonging  to  tlie  founders'  shares  other- 
wise than  in  accordance  witii  tiie  rights  attaclicd  to  those  shares,  it  migiit,  no 
doubt,  be  re,-itrained  at  the  suit  of  any  holder  of  founders'  shares,  and  it  would 
seem  that  tiie  Court  would  have  jurisdiction  to  order  a  division  among  the 
holders  of  founders"  shares  of  profits  which  ought,  in  accordance  with  the  con- 
tract contained  in  the  memorandum  of  association,  to  be  divided  among  them. 
The  point,  however,  is  one  of  considerable  difficulty.  See  Bond  v.  ]iarro>r 
Hfe.matife  Co.,  (1902)  1  Ch.  353,  362;   B>nh,„d  v.  T.'arle.  (1902)  A.  C.  83. 

As  appears  from  the  forms  below,  founders'  shai-es  are  usually  given  a  right 
to  a  share  (say  one-third)  of  the  surplus  profits  of  the  company,  after  paying 
a  fixed  dividend  (say  seven  per  cent,  per  annum)  on  the  other  shares;  and  the 
reason  why  founders'  shares  attain  such  high  prices,  in  some  cases,  is  that  such 
share  of  surplus  profits,  though  not  very  large  in  itself,  may,  when  spread  over 
a  few  founders'  shares,  amount  to  a  very  large  percentage.  Thus,  if  the 
surplus  is  6,000/.,  it  follows  that  there  will  be  2,000/.  for  distribution  among 
200  founders'  shares  of  1/.  each,  giving  them  a  dividend  of  1,000  per  cent. 

It  is  not  uncommonly  deemed  expedient  to  give  the  holders  of  founders' 
shares  the  right  to  a  specified  proportion  of  the  surplus  assets  of  the  company 
in  a  winding-up.  Unless  this  is  done  there  is  a  danger  that  the  other  share- 
holders, if  the  founders'  shares  take  a  large  amount  of  profit,  may  grow  jealous 
and  reconstruct  the  company,  and  thus,  in  efl'ect,  squeeze  out  the  founders' 
shares,  for  they  in  winding-up,  prima  facie,  would  only  be  entitled  to  share  in 
the  surplus  assets  in  such  proportion  as  the  nominal  amount  of  the  founders' 
shares  bears  to  the  whole  nominal  amount  of  the  issued  capital  {Birch  v. 
Cropper,  14  App.  Cas.  525);  e.g.,  suppose  that  the  issued  capital  is  198,000/. 
ordinary  shares  and  200  founders'  shares  of  10/.  each,  and  that  there  is  a 
surplus  of  6,000/.,  the  founders  would  take  only  60/.,  whereas,  if  entitled  to 
one-third,  they  would  get  2,000/.  It  must  be  remembered,  however,  that  any 
interference  with  the  rights  of  a  class  of  shareholders  by  a  majority  proposing 
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to  beiielit  themselves  at  the  expense  of  such  class  would  be  restrained  by  the     Yorm  224. 

Court  as  unfair  and  oppressive.     See  Menier  v.  Hooper's  Telegraph  Co.,  L.  R.     _ 

9  Ch.  350;  and  AUeu  v.  Gold  Reefs  of  West  Africa,  (1900)  1  Ch.  656.  See 
also  sect.  45  of  the  Companies  Act,  1908,  dealing  with  the  re-organization  of 
capital. 

Occasionally  founders'  shares  arc,  by  the  memorandum  of  association,  given 
special  voting  powers,  so  that  they  may  bo  able  to  protect  themselves  and  to 
exercise  some  authority  in  the  direction  of  the  company,  but  such  a  provision 
is  not  at  all  usual.  It  was  adopted  in  one  case  where  a  goodwill  of  great  value 
was  made  over  to  a  company  in  consideration  of  founders'  shares.  Sometimes, 
also,  the  holders  of  founders'  shares  are  given  a  right  to  appoint  a  director, 
but  this,  again,  is  not  very  common. 

Sometimes  when  the  subscribers  for  founders'  shares  are  bound  to  pay  the 
preliminary  expenses,  an  agreement  is  made  with  some  third  party  or  company 
to  indemnify  them.     See  Form  19  in  7th  edition. 

In  determining  the  rights  to  be  attached  to  founders'  and  other  deferred 
shares,  it  is  necessary  to  bear  in  mind  the  decision  of  Chitty,  J.,  in  Floatiny 
Bach  of  St.  Thomas,  (1895)  1  Ch.  691.  It  follows  from  that  case  that  if 
founders'  shares  are  made  to  rank,  as  regards  capital,  after  the  other  shares, 
and  the  company  sustains  a  loss  equal  to  or  exceeding  the  amount  of  the 
founders'  shares,  it  can,  by  special  resolution,  reduce  its  capital  by  extinguish- 
ing those  shares,  subject  to  the  sanction  of  the  Court.  Now,  as  founders'  shares 
are  generally  of  small  nominal  amount,  a  very  trifling  loss  may  thus  expose 
them  to  the  danger  of  destruction;  but  this  is  a  danger  which  can  be  avoided 
by  taking  care  that  in  a  winding-up  they  rank  for  payment,  at  any  rate  pari 
■passu  witii  the  ordinary  shares,  taking  perhaps  a  share  of  the  surplus  a3,';ipts. 

Underwriting  obligations. — Sometimes  the  memorandum  of  association  pro- 
vides that  a  subscriber  for  founders'  shares  shall  be  treated  as  underwriting  so 
many  ordinary  shares.     See  supra,  Form  22. 

Where  the  memorandum  provided  that  the  holder  of  every  founders'  share 
should  apply  for  and  take  at  least  fifty  ordinary  shares,  it  was  held  that  the 
company  were  justified  in  placing  a  person  who  subscribed  only  for  founders' 
shares  on  the  register  for  the  corresponding  ordinary  shares,  viz.,  fifty  for  each 
founders'  share.     Gcu.  Phosphate  Corp.  v.  Horrochs,  8  T.  L.  R.  359. 

As  to  the  power  to  reorganize  the  capital,  see  sect.  45  of  the  Act  of  1908. 


One-half  the  amount  of  every  share  in  the  initial  capital  shall  not    Form  225. 
be  capable  of  being-  called  up,  except  in  the  event  and  for  the  pur-  ^^^^ 
pose  of  the  coy  being  wound  up.  capital. 


Such  a  provision  in  the  memorandum  is  effective,  though  it  does  not  operate 
under  the  Companies  Act,  1908,  s.  59.  But  where  the  provision  is  only  con- 
tained in  the  original  articles  it  is  alterable.  Malleson  v.  National,  if-c.  Co., 
(1894)  1  Ch.  538.  Such  reserve  capital  can,  however,  be  constituted  at  any 
time  by  special  resolution  under  59  of  the  Act,  and  can  be  wiped  out  by- 
reducing  the  capital.     See  infra,  Chap.  XVTI. 


The  capital  of  the  coy  is  250,000?.  divided  into  2-5,000  shares  of  Form  226. 

lOZ.  each,  with  power  to  increase,  and  to  attach  to  the  shares  in  such  ^^^^^^^^^  ^^ 

increased  capital  such  preferential,  deferred,  or  special  rights,  privi-  capital  and 

leges,  or  conditions  as  may  be  determined  upon  by  or  in  accordance  stares  where 
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(;ompany 
formed  to 
acquire 
mining 
property  iu 


Form  226.     wiili  tlie  regulations  of  ;the  coy.     Tiie  sd  A.  B.  hhy  brings  into  the 

(••)y  by  Avay  of  contribution  utpport)  tlie  concession  of  (lie  mines  and 

the  undertaking,  and  all  the  other  ppty  nieutd  in  paragraph  —  hof, 

and  in  consideration  thof  he  .shall  receive  an  allotment  of  24,000 

of  the  sd  shares  fully  pd  up,  which  sliall  bo  issued  to  him  after  the 

France  (stamp  completion  of  the  formalities  necessary  to  the  transcrij)tion  of  the 
(hitylessened).  ^  i    i  i         i         i 

ppty  recjuired  by  French  law,  and  undertakes  to  execute  and  do  all 

further  acts  and  things  which  may  be  necessary  to  effectuate  the  sd 

contribution  (apporf)  according  to  French  law.     Each  of  the  seven 

subscriber.s  htu  is  hby  bound  1o  contrilnite  to  the  capital  of  the  coy 

the  sum  of    10/.,  and  accordingly  shall    bo  allotted    the  sliare  set 

opposite  liis  signature  hto  fully  pd  up. 


This  form  was  adopted  in  tlie  ease  of  a  company  which  was  formed  licre  to 
ac(juirc  and  work  a  mining  property  in  France.  According  to  French  law,  the 
stamj)  duty  on  a  transfer  of  property  brought  into  a  company  by  way  of  con- 
tribution is  much  less  than  the  duty  on  a  sale  to  a  company  of  the  same 
property.    The  transaction  was  successfully  carried  through. 
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ON   THE  CONSTRUCTION   OR   INTERPRETATION   OF 
MEMORANDA  AND  ARTICLES  OF  ASSOCIATION. 


CHAPTER  VII. 

It  may  be  convenient  here  tu  «et  furth  some  of  the  leading'  lules  Some  leading 
applicable  to  the  construction  or  interpretation  of  the  memoranda  construction, 
and  articles  of  association  *  of  a  company. 

Some  of  these  rules  are  of  a  special  character  and  override  tlie   Ordinary  rules 
ordinary'   rules  applicable   to   tlie    construction    of    instruments    in  ^^^^^^^f'^ 
writing,  but,  so  far  as  not  excluded,  the  ordinary  rules  apply.     "I  ones, 
caiinot/'  said  Selwyn,  L.  J.,  in  International  Contract  Co.,  17  W.  K. 
459;  20  L.  T.  100,  "  at  all  accede  to  the  argument  of  counsel  that  there 
is  any  such  rule  of  tliis  Court  as  he  lias  alluded  to,  as  to  the  necessity 
of  the  Court  taking  upon  itself  to  construe  memoranda  and  articles 
of  association  in  the  strictest  possible  manner,  or  in  any  other  manner 
than  that  in  which  the  Court  construes  documents  of  an  ordinary 
kind.      I   think  that  the  ordinary  rules    of    construction    apply    to 
memoranda  and  articles  of  association  just  as  nuich  as  to  any  other 
kind  of  document." 


*  The  term  ''  article:!  of  association  "'  in  this  note  is  to  be  taken  to  mean  the 
regulations  for  the  time  being  of  the  company,  that  is  to  say,  the  regulations 
which  the  members  of  the  company  are  for  the  time  being  and  from  time  tu 
time  under  an  implied  statutory  covenant  to  observe,  whether  contained  in 
articles  of  association,  or  in  Table  A,  or  in  regulations  adopted  by  special  resolu- 
tion, or  partly  in  articles  of  association  and  partly  in  Table  A,  and  partly  as 
adopted  by  special  resolution. 

The  following  are  definitions  given  by  the  Companies  Act,  1908:  — 
285.  In  this  Act,  unless  the  conte.\t  otherwise  requires,  the  following  expres- 
sions have  the  meanings  hereby  assigned  to  them  (that  is  to  say):  — 

"  Articles "  means  the  articles  of  association  of  a  company,  as  originally 
framed  or  as  altered  by  special  resolution,  including,  so  far  as  they  apply 
to  the  company,  the  regulations  contained  (as  the  case  may  be)  in 
Table  B  in  the  Schedule  annexed  to  the  Joint  Stock  Companies  Act,  1856, 
or  in  Table  A  in  the  First  Schedule  annexed  to  the  Companies  Act,  1862, 
or  in  that  Table  as  altered  in  pursuance  of  section  seventy-one  of  that 
Act,  or  in  Table  A  in  the  First  Schedule  to  this  Act; 
^'  Memorandum  "  means  the  memorandum  of  association  of  a  company,  as 
originally  framed  or  as  altered  in  j)ursuance  of  the  provisions  of  this  Act. 
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1.  Memoran- 
dum controlw 
artiiles, 


but  may  be 
explained  by 
latter. 


1.   The  inenioraiiduiii  ol  iiw.sociatioii  is  the  doiniuaiit  inatruiuout. 
In  specifying-  the  objects  of  the  company  it  liniilw  and  restricts  the 
company's    powers    to    svicli    objects    and    t«    tilings    incidental    or 
r-onducive  thereto.    Supra,  p.  455  et  aeq.     It  effectually  controls  the 
articles  of  association  in  the  sense  that  any  provision  in  the  articles 
inconsistent  with  the  provisions  contained  in  the  memorandum  is 
invalid.     "  The  memorandum,"  as  Lord  Cairns  said  in  Ashhury  Rail- 
way  Co.  V.  Riche,  L.  R.  7  H.  L.  653,  670,  "is,  as  it  were,  the  area 
beyond  which  the  action  of  the  company  cannot  go;  inside  that  area 
the  shareholders  may  make  such  regulations  for  their  own  govern- 
ment as  they  think  fit."    In  that  case  a  power  in  the  articles  to  extend 
the  company's  objects   by  special  resolution  was  held  inconsistent 
with  the  memorandum  and  ultra  vires,  and  so  in  Ashhury  v.  Watson, 
30  C.  D.  376,  an  article  providing  for  the  distribution  of  the  com- 
pany's profits  in  a  manner  inconsistent  with  the  provisions  in  tho 
memorandum  of  association  was  held  to  be  invalid.     Nevertheless 
it  has  been  held  that,  although  the  articles  cannot  alter  or  control 
the  memorandum,  yet  thoy  may  in  some  cases  be  referied  In  for  i\w 
l)mpos(>  of  explaijiiug  an  ambiguity   in  the  memorandum.     T'hus, 
in  Anderson's  case,  7  0.  D.  75,  1878,  Jessel,  M.  R.,  considered  that 
it  was  allowable  to  explain  an  ambiguity  in  the  memorandum  in 
regard  to  the  capital  by  reference  to  contemporaneous  articles.     "I 
am  not  now,"  said  his  Lordship,  "speaking  of  those  portions  of  the 
memorandum  of  association  which  the  Act  of  Parliament  requires 
to   bo  stated  in  the   memorandum.      Something   might  1)0  said  on 
that  question,  but  all  the  Act  of  Parliament  requires  to  be  btated 
is  the  amount  of  capital  for  Avliieh  the  conq)any  is  proposed  to  be 
registered  divided  into  shares  of  a  tixed  amount.    It  docs  not  prevent 
your  stating  that  the  shares  are  to  be  paid  for  partially  in  money 
and  partially  in  property,  or  even  partially  in  property  and  partially 
in  rennineration  for  services.     There  is  nothing  about  that  in  the 
Act  of  Parliament.     Where  there  are  two  contemporaneous  docii- 
ment«,  executed  and  assented  to  by  the  same  persons  at  the  same 
time  (and  these  really  are  so  substantially  aird  are  therefore  to  be 
treated  as  contemporaneous  documents),  it  appears  to  me  that  the 
ordinary  rule  applies,  according  to  which  contemporaneous  docu- 
ments are  to  be  read  together  so  that,  if  there  is  any  ambiguity  in 
one  it  may  be  explained  by  the  other,  and  even  if  there  is  any  incon- 
sistency, you  must  take  the  two  documents  together  and  see  how  you 
can  explain  the  inconsistency."    But  this  principle  must  be  acted  on 
with  great  caution,  having  regard  to  the  criticisms  of  Bowen,  L.  J., 
in  Guinness  v.  Land  Corporation  of  Ireland,  22  C.  D.  377:   "The 
memorandum  contains  the  fundamental  conditions  upon  which  alone 
the  company  is  allowed  to  be  incorporated.      They  are  conditions 
introduced  for  the  benefit  of  the  creditors  and  the  outside  public  as 
well  as  shareholders .    The  articles  are  the  internal  regulations  of  the 
company.    How  can  it  be  said  that  in  all  cases  the  fundamental  con- 
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ilitions  of  the  charter  of  incorporation  and  the  internal  regulations  of 
a  company  are  to  be  construed  together?  ...  In  any  case  it  is, 
as  it  seems  to  me,  certain  that  for  anything'  which  the  Act  of  Parlia- 
ment says  shall  be  in  the  memorandum,  you  must  look  to  the  memo- 
randum alone.  If  the  Legislature  has  said  one  instrument  is  to  be 
dominant,  you  cannot  turn  to  another  instrument  and  read  it  in  order 
fo  modify  the  provisions  of  the  dominant  instrument." 

2.  Both  the  memorandum  and  articles  of  association  must  be  read  2-  Companies 
and  construed  subject  to  the  provisions  of  the  Companies  Act,  1908  borne  in  mind. 
(consolidating  the  Companies  Acts,  1862  to  1908),  for  any  provision 
inconsistent  with  the  Act  or  derogating  from  rights  given  by  the  Act 
is  void.  See  the  cases  last  mentioned,  and  in  particular  Trevor  v. 
Whitworth;  also  WeUo?i  v.  Saffery,  (1897)  A.  C.  299;  He  Feven'l 
Mines,  (1898)  1  Ch.  122;  and  Re  Sharpe,  (1892)  1  Ch.  154. 

.'].   In  considering  whether  any  clause  in  the  articles  is  or  is  not  3.  Assumea 
inconsistent  with  the  Act  or  Acts,  the  provisions  contained  in  Table  A  -j-^bie  A^ 
should  be  borne  in  mind,  for  it  must  be  assumed,  prima  facie,  that  provisions. 
those  provisions  and  similar  provisions,  as  approved  by  the  Legisla- 
ture, were  regarded  by  the  Legislature  as  legal.     Witness  Lock  v. 
Queensland,  <&c.  Co.,  (1896)  A.  C.  461,  it  which  it  was  held  that  a 
company  could  pay  interest  on  calls  paid  in  advance,  even  though 
there  were  no  profits;  and  Trevor  v.  Whitworth,  12  App.  Cas.  409, 
in  which  the  fact  that  Table  A  contained  provisions  for  forfeiture  of 
shares  was  referred  to  as  showing  the  validity  of  such  provisions. 

4.   The  documents  must  be  rea<;l  and  construed  with  due  regard  to  '^- .^l^P^^*^" 
the  general  law\     Thus,  if  they  contain  provisions  contrary  to  the  general  and 
general  law,  they  are  pro  tanto  invalid;  e.g.,  if  they  contain  clauses  common  law 
in  undue  restraint  of  trade,  those  clauses  cannot  be  relied  on.     See  relating  to 
supra,  p.  458.  particular 

•  On  the  other  hand,  the  law  supplements  the  documents  in  various  companies, 
respects.  Thus,  under  the  Labouring  Classes  Dwelling  Houses  Act. 
1866,  companies  established  for  trading  or  manufacturing  purposes, 
in  the  course  of  whose  business  persons  of  the  labouring  classes  are 
employed,  may  be  and  are  by  the  Act  authorized  to  erect  dwellings  for 
the  accommodation  of  the  peitjous  of  the  labouring  class  employed  by 
them,  and  may  borrow  money  for  the  purpose. 

Again,  the  common  law  rules  apply  in  so  far  as  the  same  are  not 
validly  excluded  by  the  memorandum  or  articles  of  association. 
Thus,  prima  facie  questions  arising  at  a  general  meeting  are  to  be 
decided  in  the  first  instance  by  a  show  of  hands  (Horbury  Bridge,  dc, 
Co.,  11  C.  D.  109),  and  there  is  a  prima  facie  right  to  demand  a 
poll.  {Reg.  V.  Wimbledon,  46  L.  T.  47;  8  Q.  B.  D.  459.)  Again, 
unless  otherwise  provided,  the  common  law  rule  applies  that  no 
uotice  need  be  given  of  an  adjourned  meeting. 

So  also  the  rules  of  equity  apply,  and  accordingly  a  director  cannot 
be  interested  in  ^.ny  contract  with  the  company  unless  the  article.^ 

p.  Q  Q 
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o.  '-Ex- 
pressed "  in- 
tention to  1)0 
g'iven  effe<'t 
to. 


<).  Whole 
document, 
uot  picked 
clauses,  to 
be  read. 


7-  Surround- 
ing  circum- 
stances at  time 
'of  jasrnatnie. 


otliorwise  provide.     Soc  Albldii,  <('v'.  (  <>.  v.  Martin,  and  olhor  eases 
cited  at  p.  7.'52,  infra. 

Again,  a  diioctov  caiiuot  Jiold  an  iiicoiiijiatiljle  office.  See  MHiinut 
V.   Thatcher,  and  other  case^  cited  at   p.   7:2!).  infra. 

The  doctrine  oi"  the  Hduciary  lehitionship  of  the  promoter  supplies 
another   illustration. 

.').  In  construing  the  documents  the  e.xpres.sed  intention  is  to  be 
nought  for  and  given  effect  to  not  the  int<'ntion,  but  the  expressed 
intention 

■'It  is  unquestionable  that  the  ulijcit  of  <'.\  position  of  all  the  written 
iustrunieutfi  must  be  to  ascertain  the  expressed  meaning-  or  intejition 
of  the  writer;  the  expressed  meaning  being  equivalent  to  the  int'Cn- 
tion."    Per  Coleridge,  J..  Shaw  v.  WelLesley,  9  CI.  &  Fin.  355. 

"  The  question  is  not  what  the  parties  to  a  deed  may  have  intendetl 
to  do  by  executing  it,  but  Avhat  is  the  meaning  of  the  words  used  in 
that  deed."  Per  Lord  WeiisU'y<laIe,  Moi/ci/pctnii/  v.  Monei/pcinnf,  9 
H.  L.  C.  14G. 

■'  To  construe  is  nothing  more  than  to  arrive  at  the  meaning  of  the 
parties  to  the  agreement."  P<'r  Lord  Chelmsford,  Scott  v.  Corpora- 
tion of  Liverpool,  2  De  (5 .  iV:  .J  .  .StiO:  it  should  be  added.  "  as  expressed 
by  the  languati-e  they  liave  used.  " 

G.  The  whole  document  must  bo  road;  it  is  not  allowable  to  pick 
out  one  clause  and  ti-eat  it  as  indicating  the  intention  of  the  ))arties, 
w'ifhout  regard  to  the  rest  of  the  docuntent.  for  that  may  throw  light 
on  and  qualify  the  particular  clauso. 

"  Everj-  part  of  the  deed  ought  to  l>o  comjiared  Avitli  the  other,  and 
one  entire  sense  ought  to  lie  iiia'lc  thoicDf."  Throfjniorton  v.  Tni/eif. 
1  Plowd.  161. 

"It  is  the  duty  of  the  t  imii  in  colloct  the  iniontion  from  the  wliolo 
instrument  taken  together.  '  Per  Lord  Ellonborough,  C.  .!.,  Barton. 
V.  Fitzgerald,  15  East.  54(i;  and  .see  Oatcbank  Oil  Co.  v.  Critu/,  H 
App.  Cas.  65,  where,  to  ascertain  the  meaning  of  an  expression  in  the 
articles,  the  whole  of  the  articles  were  scrutinised. 

"  One  rule  of  construction  which  must  ])rovail  is  that  30U  must  give 
effect  to  ever}'^  part  of  a  document  if  you  can — you  must  read  the 
W'hole."  Per  Lord  Halsbury.  L.  (  ..  Eldemlie  Stefimship  Co.  v. 
Borthwick,  (1905)  A.  C.  96. 

7.  It  is  allowable  to  refer  to  the  surrounding  circumstances  at  the 
time  when  the  instrument  Avas  signed,  so  that  the  interpreter  may  he 
put  as  nearly  as  may  be  in  the  situation  of  the  parties  to  the  instru- 
ment.   Gray  v.  Pearson,  6  H.  L.  C.  106. 

■'That  wdiich  he  has  Avritten  is  to  be  construed  by  every  part  of  it 
being  taken  into  consideration,  according  to  its  grammatical  con- 
struction and  the  ordinary  acceptation  of  the  words  used,  \\ith.  the 
assistance  of  such  parol  evidence  of  the  sarrounding  circumstances  as 
is  admissible  to  place  the  Court  in  the  j)03ition  of  \he  [writer].' 
Per  Lord  Wensleydale,  Boddy  v.  Fitzgerald,  6  H.  L.  C.  876. 
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"  The  Court  it  is  which — when  oiiee  it  is  iu  possession  of  tlie 
■circu instances  surro.ioidinfj  the  instruiueut.  and  of  any  peculiarity  of 
meaning-  which  may  be  attached  by  the  custxjni  of  trade  to  any  of  the 
words  of  that  contract — has  to  place  the  construction  u])on  the  con- 
tract."    Per  Lord  Cairns,  Buices  v.  Shand,  2  App.  Cas.  468. 

8.  Jn  construing-  the  document  the  general  rule  is  applicable  that,  8.  Parol 
in  the  case  of  a  contract  reduced  to  writing,  "  evidence  is  not  allowed  q£  written 
to  be  given  of  what  passed  between  the  parties,  either  l)efore  the  contract  not 
written  contract  was  made  or  during-  tlie  time  it  was  in  a  state  of  pre- 
paration, so  as  to  add  to  or  subtract  from  or  in  any  manner  to  vary  or 

qualify  the  written  contract."  Per  Lord  Denman,  C  J.,  Goss  v. 
Lord  Nugent,  5  B.  &  Ad.  65;  IngUs  v.  John  Buttery  <f-  Co.,  3  App. 
Cas.  554;  Lee  v.  Alexander,  8  App.  Cas.  853. 

"  Everything  that  takes  place  before  a  written  contract  signed  by 
the  parties  is  entirely  to  be  disregarded  in  construing-  the  contract  by 
which  they  are  bound."'  North  Britisli  Railway  Co.  v.  Tod,  12 
•CI.  &Fin.  722,  738. 

Thus,  in  construing-  tlie  memorandum  or  articles,  it  is  not  permis-  *.(/.,  i-efci-in.i- 
sible  to  refer  to  the  drafts  thereof,  or  to  the  instructions  for  the  instructions, 
same,  or   to  any  preliminary  correspondence   or  other  matters,   as  correspond- 
tending-  to  throw  light  on  the  meaning  of  the  words  used. 

Moreover,  acts  or  declarations  of  the  parties  subsec|uent  to  the  or  subsequent 
registration  of  the  company  are  not  admissible  for  the  purpose  of  (ieclaration.s. 
construing-  documents.      Monro   v.    Taylor,   8   Hare,   51;    Lewis  v. 
Nicholson,  18  Q.  B.  503. 

9.  In  reading  the  instrument  the  words  are  <o  be  taken,  prima  9.  Popular 
facie,  to  be  used,  as  to  popular  words,  in  their  po])ular  sense,  and,  technical  or 
as  to  technical  or  scientitic  words,  in  their  technical  or  scientific  sense;  scientific 
but  the  prinid  facie  meaning-  is  to  be  displaced  if  it  sufficiently, 
appears  from  the  context  that  the  word  is  used  in  some  other  than 
its  primary  sense. 

'"  In  my  view,  the  principle  on  which  words  are  to  be  construed  in 
instruments  is  very  plain.  Where  there  is  a  popular  and  common 
word  used  in  an  instrument,  that  word  must  be  construed  prima 
facie  in  its  popular  and  common  sense.  If  it  is  a  word  of  a  technical 
or  legal  character,  it  must  be  construed  according  to  its  technical 
or  leo-al  meaning.  If  it  is  a  word  which  is  of  a  technical  or  scientific 
•character,  then  it  must  be  construed  according-  to  that  which  is  its 
primary  meaning- — namely,  its  technical  and  scientific  meaning.  But 
before  you  can  give  evidence  of  the  secondary  meaning  of  a  word, 
you  must  satisfy  the  Court,  from  the  instrument  itself  or  from  the 
circumstances  of  the  case,  that  the  word  ought  to  be  construed,  not 
in  its  popular  or  primary  signification,  but  according  to  its  secondary 
intention."  Per  Fry,  J.,  Holt  v.  Collier,  16  C.  D.  720;  and  see 
Leach  v.  Jay,  9  C.  D.  45,  as  to  technical  words. 

"  If  the  parties  have  used  terms  whi.-h  bear  not  only  .m  oidiiiary 

Q  Q  1 


words. 
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meaning-,  but  also  one  peculiar  to  the  depaitnient  of  trade  or  busi- 
ness to  which  the  contract  relates,  the  parties  must  Jiave  intended 
to  use  the  words  in  tlie  peculiar  sense."  Per  Cockburn,  C.  J.,  Myers 
V.  Sarll,  3  El.  &  El.  306,  315. 

Rut  it  is  for  those  who  allege  that  the  words  used  have  some 
special  meaning-  to  establish  the  fact.  "  It  was,"  said  Lord  Cairns, 
in  Bowes  v.  Shand,  2  App.  Cas.  468,  "competent  to  those  who  were 
resisting-  the  application  of  this  natural  construction  of  the  contract 
to  have  said.  We  will  prove  by  evidence  that,  according-  to  the  custom 
of  trade,  these  words,  which  have  this  natural  signification,  arc 
used  in  a  wider  or  different  sense.  .  .  .  That,  of  course,  would 
according  to  the  well-known  rule  of  law  which  admits  parol  evi- 
dence not  to  contradict  a  document,  but  to  explain  the  words  used 
in  it,  supply,  as  it  were,  the  mercantile  dictionary  in  which  you  are  to 
find  the  mercantile  meaning  of  the  Avords  which  are  used.  That 
would  be  a  legitimate  and  well-known  mode  of  construing  the  docu- 
ment."' 

10,  Decisions        K).  Again,  whore  a  word  or  expre.ssion  is  used  to  which  a  special 
of  words.  meaning  has  been  attached  by  decisions  of  the  Court,  the  word  or 

expression  is  prima  facie  to  be  taken  to  be  used  in  the  sense  thus 
attached;  for,  as  Jessel,  M.  R.,  said,  in  Wallis  v.  Smith  (1882),  21 
C.I).  254,  "  If  cases  have  laid  down  a  rule  that  in  certain  events  words 
are  to  have  a  particular  meaning,  and  that  has  become  a  settled 
rule,  it  may  be  assumed  that  persons  in  framing  their  agreements 
have  had  regard  to  .settled  law,  and  may  have  properly  used  words 
which,  though  on  the  face  of  them  they  may  have  a  different  mean- 
ing, they  know  by  rea.son  of  the  decided  cases  jnust  bear  a  particular 
or  special  meaning.  '  Thus,  by  the  decision  in  Fulbrook  v.  Rich- 
mond, dc.  Co.,  9  C.  D.  610,  a  special  meaning  was  attached  to  the 
expression  "  in  his  own  right "  in  a  qualification  clause  in  articles 
of  association.  This  decision  Avas  acted  on  for  many  years;  and 
when,  in  Bainbridge  v.  Smith,  41  C.  D.  462,  it  Avas  called  in  ques- 
tion, it  was  held  to  be  too  late  to  overrule  the  case,  as  it  had  no  doubt 
been  largely  acted  on.  Lindley,  L.  J.,  said  (p.  474),  "  If  we  had  now 
to  consider  for  the  first  time  what  the  meaning  of  the  phrase  '  holding 
in  his  own  right '  is,  I  am  not  sure  that  I  should  take  the  view  which 
I  understand  the  Master  of  the  Rolls  did  take;  but  it  is  one  thing 
to  say  that,  and  another  thing  to  overrule  the  construction  then  put 
upon  the  phrase,  and  to  overthrow  the  practice  acknowledged  and 
acted  upon  ever  since  that  decision.  The  words  in  question  have 
acquired,  by  usage  and  upon  the  strength  of  that  decision,  a  con- 
ventional meaning  Avliich  I  for  one  am  not  prepared  at  present  to 
disturb."  So  also  in  Cooper  v.  Griffiii,  (1892)  1  Q.  B.  740,  750, 
Lord  HerscheU  said  that  he  agreed  "  Avith  Lindley,  L.  J.,  that, 
having  regard  to  the  constant  transactions  depending  on  the  con- 
struction of  articles  of  association,  it  would  be  dangerous  to  interfere 
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with  the  decision  which  has  remained  unquestioned  for  so  many 
years.  To  do  so  would  be  an  injustice  to  persons  \\'ho  liave  acted 
on  the  faith  of  the  decision." 

11.  Where  the  language  is  clear  and  unambiguous  full  effect  must  U.  Lauguu-e 
be  given  to  it,  and  it  must  be  taken  to  express  the  intention.  unambiguous. 

'■  In  construing  ....  all  written  instruments  the  grammatical 
and  ordinary  sense  of  the  words  is  to  be  adhered  to,  unless  that 
would  lead  to  absurdity  or  some  repugnance  or  inconsistency  with 
the  rest  of  the  instrument;  in  which  case  the  grammatical  and 
ordinary  sense  of  the  Avords  may  be  modified  so  as  to  avoid  that 
absurdity,  repugnance  or  inconsistency,  but  no  further."  Per  Lord 
Wensleydale  in  Gray  v.  Pearson,  6  H.  L.  C.  106. 

12.  Where  language  is  used  in  a  deed  which  in  its  primary  meaning  12.  Primary 
is  unambiguous,  and  in  which  that  meaning  is  not  excluded  by  the  ^^ere^ 
context,  and  is  sensible  with  reference  to  the  extrinsic  circumstances  ambiguity, 
in  which  the  writer  was  placed  at  the  time  of  writing,  such  primar}^ 
meaning  must  be  taken  conclusively  to  be  that  in  which  the  writer 

used  it.  Such  meaning  in  that  case  conclusively  states  the  writer's 
intention,  and  no  evidence  is  receivable  to  show  that  in  fact  the  writer 
used  it  in  any  other  sense  or  had  any  other  intention.  Per  Lord 
Coleridge,  J.,  in  Shaiv  v.  Wilson,  9  CI.  &  Fin.  355. 

13.  However  capricious,  unreasonable,  or  unjust,  may  be  the  inten-  13    inteution. 
tion,  yet  if  it  is  clearly  and  unequivocally  expressed,  every  Court  however 

is  bound  by  it  unless  it  be  plainly  controlled  by  other  parts  of  the  clearly  ex- 
instrument.     Per  Leach,  V.-C,  Hume  v.  Rundell,  2  Sim.  &  S.  177;   pressed  must 
see  also  7  H.  L.  C.  89;  and  see  per  Lord  Cottenham,  TAoyd  v.  Lloyd  effeTt\o. 
(1837 ).  2  My.  &  Cr.  192,  at  p.  202. 

.  Thus,  where  the  articles  of  association  provided  that  dividends  Avere 
to  be  paid  to  the  members  "  in  proportion  to  tlieir  shares  in  the 
capital,"  it  Avas  held  that  dividends  must  l)e  paid  accordingly, 
although  on  some  of  the  shares  a  greater  amount  Avas  paid  than  upon 
others.     Oakhank  Oil  Co.  v.  Crunu  8  App.  Cas.  651. 

It  was  argued  that  it  could  not  liave  been  intended  that  A.,  avIio  had 
only  paid  up  ol.  on  his  lOZ.  share,  should  get  as  much  as  B.,  who 
ha<l  paid  up  10/.  on  his  10/.  share;  but  the  House  of  Lords  held  that 
tlie  words  were  plain  and  must  have  effect. 

So,  Avhere  the  articles  of  association  provided  that,  if  the  company 
should  be  Avound  up,  the  surplus  assets  should  be  applied  first  in 
repaying  to  the  holders  of  the  preference  shares  the  amount  paid  up 
thereon,  and  that  the  residue,  if  any,  should  be  divided  amongst  the 
tnemhers  in  proportion  to  the  shares  held  by  them  respectively,  and  in 
the  Avinding-up  the  surplus,  after  paying  off  the  preference  shares, 
Avas  not  sufficient  to  pay  off  the  ordinary  shares,  it  Avas  held  never- 
theless that  the  AVords  must  have  full  effect  and  that  the  surplus  ought 
to  be  divided  in  proportion  to  the  shares,  though  in  the  result  the 
preference  shares  got  more  than  par  while  the  ordinary  shares  got 
less  than  par.     "I  cannot  think,"  said  the  Lord  Chancellor,  in  that 
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14.  Ambigu- 
ous Tvords — 
the  more 
reasonable 
construction 
to  apply. 


['he  lloft'l  Mefi()])ol('.  HlacLjiooI]  ca.se,  "  tliat  the  language  is  either 
doul)tt'ul  (»r  ainl)i<;ii<)ii.s.  I  tliiiik  tliat  it  was  competent  for  llie  sub- 
scribers to  make  such  a  bargain;  and  if  it  was  so  unreasonable  and 
unjust,  as  suggested.  I  do  not  think  that  this  Court  or  any  other  can 
place  upon  language  so  ck>ar  and  unambiguous  as  tliis  language  any 
other  meaning  than  the  sense  conveyed  by  tlie  ordinary  and  natuial 
meaning  of  tlie  words  and  sentences  employed."  Thi.s  case  was 
decided  in  tJie  House  of  Lords.  Gth  Aug-.  lOOO. 

And  in  cases  where  the  words  are  clear  and  unambiguous,  ilie  mere 
fact  that  giving-  eli'ect  to  them  will  involve  hardship  to  one  class  of 
the  mend)ers  is  no  justification  for  departing-  from  the  words.  Thus, 
where  there  were  two  classes  of  shares,  ])reference  and  ordinal y,  and 
the  preference  shares  were  given  a  preferential  right  to  dividend,  but 
no  i)rovision  was  made  in  regard  to  winding--up,  it  was  held  that  on 
a  winding-up  both  classes  ranked  ptirl  piissu  for  repayment  of  capital. 
Griffith  v.  Paget,  ii  C.  D.  .-)17. 

"Of  course."  said  Jessel.  M.  K..  in  that  case,  "some  observations 
were  made  on  the  possible  hardship  of  such  a  result;  but  the  answer 
is  simple.  People  who  enter  into  these  partnerships  under  articles  of 
association — that  is,  articles  of  partnership — must  be  taken  to  have 
read  and  understood  them;  and  if  they  are  to  be  taken  to  have  read 
them  and  to  have  undei-st^jod  them,  which  they  ought  to  do  before 
entering-  into  the.se  contracts,  they  cannot  complain  if  the  contract  is 
afterwards  carried  out.  That  a])pears  to  me  a  conclusive  answer  to 
any  notion  of  hardslii]i.  \\'iiether  it  is  conclusive  in  fact  or  not  is  a 
matter  upon  which  men  who  have  e.xperieuce  in  the  world  may  have 
different  opinions,  but  I  must  hold  it  to  be  conclusive  in  the  law." 
See  also  Peel's  case,  2  Ch.  674.  So  also,  in  Oakbank  Oil  Co.  v.  Crum, 
supra.  Lord  Selborne,  L.  C,  said:  "We  cannot  decide  the  case  upon 
any  a  priori  argument  at  all;  we  nuist  see  what  the  aetiiaJ  contract 
is.  Each  party  must  be  taken  to  have  made  liimself  actpiainted  Avith 
the  terms  of  the  written  contract  containetl  in  the  articles  of  associa- 
tion and  the  Acts  of  Parliament  so  far  as  they  are  important.  He 
also,  in  law,  must  be  taken — though  that  is  sometimes  different  from 
what  the  fact  may  be — to  have  understood  the  terms  of  the  contract 
according-  to  their  proper  meaning;  and.  that  being:  so,  he  must  take 
the  consequences,  whatever  they  may  be.  of  rhe  contract  wliich  he 
has  made." 

14.  Ambiguous  words.  Where  the  words  are  ambig:uoiis  and 
equivocal,  and  one  construction  is  reasonable  and  the  other  unreason- 
able, or  le.ss  reasonable,  unjust,  or  cajnicious,  that  construction  should 
be  preferred  which  is  most  consonant  with  justice  and  best  calculated 
to  give  effect  to  what  imist  be  assumed  to  be  the  intention  of  the 
parties . 

"Where  by  acting-  on  one  interpretation  of  the  words  used  we  are 
driven  to  the  conclusion  that  the  person  using-  them  is  acting-  capri- 
ciouslv,   without  any  intelligible   motive,  contrary  to  the  ordinary 
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mode  in  which  men  iu  geueiui  acl  ia  siiuilar  eases,  then,  ii'  the 
language  admits  of  two  constructions,  we  may  reasonably  and  pro- 
perly adopt  that  which  avoids  these  anomalies,  even  though  the 
construction  adopted  is  not  tlie  most  obvious  or  the  most  grammati- 
cally accurate.  But  if  the  words  used  are  unambiguous,  they  cannot 
be  departed  from  merely  because  thev  lead  to  consequences  which 
we  consider  capricious,  or  even  harsh  and  unreasonable."  Per  Lord 
Cianworth,  Abbott  v.  Middleton  (1858),  7  H.  L.  C.  88. 

'■  It  is  now,  I  believe,  universally  admitted  that,  in  construing  that 
writing,  the  rule  is  to  read  it  in  the  ordinary  and  grammatical  sense 
of  the  words,  unless  some  obvious  absurdity,  or  some  repugnance  or 
inconsistency  with  the  declared  intentions  of  the  writer  to  be  extracted 
from  the  whole  instrument,  should  follow  from  so  reading  it.  Then 
the  sense  may  be  modified,  extended  or  abridged,  so  as  to  avoid  those 
consequences,  but  no  further."  Per  Lord  Wensleydale,  in  the  same 
case . 

"  I  take  it,"  said  Jessel,  M.  R.,  in  Selby  v.  Whittaker,  6  C.  D.  239, 
"that  no  rule  of  construction  is  better  settled  than  that  where  two 
meanings  are  open  to  a  judge,  and  the  one  is  reasonable  and  sensible, 
and  the  other,  though  not  absolutely  unreasonable  in  the  sense  of 
supposing  the  testator  to  be  a  lunatic,  yet  is  extremely  unlikely,  lu^ 
ought  to  select  that  meaning  which  is  consonant  to  ordinary  reason 
and  not  liable  to  the  imputation  of  excessive  caprice." 

15.  If  any  clause  be  found  obscure  or  doubtful,  the  proper  mode  of   15.  Context, 
discovering  its  true  meaning  is  to  compare  it  Avith  the  other  clauses 

and  find  out  the  sense  of  one  clause  from  the  obvious  intent  of 
another.  See  Co.  Litt.  881a;  Trenchard  v.  Hoskins,  Winch,  93; 
Oakbank  Oil  Co.  v.  Crum,  8  App.  Cas.  65. 

16.  The  meaning  of  a  word  may  sometimes  be  ascertained  by 
reference  to  the  meaninu'  of  words  associated  witli  it:   no-scitur  ex 


so  ens. 

Thus,  Avhere  the  objects  of  a  company  were  to  make  and  sell,  (»r 
lend  on  hire,  railwa}'  carriag-es  or  waggons,  and  all  kinds  of  railway 
plant,  fittings,  machinery,  and  rolling  stock,  and  to  carry  on  the  busi- 
ness of  mechanical  engineers  and  general  contractors,  to  purchase, 
lease,  work,  and  sell  mines,  minerals  and  buildings,  purchase  and  sell 
as  merchants  timber,  coal,  metals,  and  other  minerals,  and  to  buy  and 
sell  any  such  materials  on  commission  or  as  ag'ents:  it  was  held  that 
the  rule  "  noscitur  ex  sociis"  applied  to  the  words  "general  con- 
tractors," and  accordingly  that  the  company  was  not  entitled  to  enter 
into  a  contract  for  the  construction  of  a  railway.  "  It  appears  to  me," 
said  Lord  Cairns,  L.  C.  in  that  case,  "  upon  all  ordinary  principles  of 
construction,  these  words  must  be  referred  to  the  part  of  the  sentence 
which  immediately  precedes  them.  The  sentence  which  I  have  read 
is  divided  into  four  classes  of  works — ^first,  to  make  and  sell,  or  lend 
on  hire  railway  carriages  ....  that  is  an  object  sui  generis  and 
complete  in  the  specification  which  I  have  read.     The  second  is  to 
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Noscitur  ex 
sociis,  or 
Ejusdem 
f/enerifi. 

£'.(/.,  "general 
contractors.'^' 
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carry  ou  the  busine.ss  of  mechanical  eugiueor.s  and  general  con- 
tractors. That,  again,  is  the  specitication  of  an  object  complete  iu 
itself,  and  according  to  the  principles  of  construction  the  term 
'  g-eneral  contractors  '  would  be  referred  to  that  which  goes  imme- 
diately before,  and  would  indicate  the  making  generally  of  contracts 
connected  with  the  business  of  mechanical  engineers — such  contracts 
as  mechanical  engineei's  are  in  tlie  habit  of  making  and  are  in  their 
business  required  to  find  it  convenient  to  make,  for  the  pur2)(jsc  of 
carrying  ou  their  business.  .  .  .  My  Lords,  if  the  term  'general 
contractors '  were  not  to  be  inter])rete(l  as  I  have  suggested,  the 
consequence  would  be  that  it  would  stand  absolutely  without  any 
limit  of  any  kind.  It  would  aiitliorize  the  making,  therefore,  of 
contracts  of  any  and  every  description,  and  the  memorandum,  in 
place  of  specifying  a  particular  kind  of  business,  would  virtually 
point  to  the  carrying  on  of  business  of  any  kind  whatever,  and  would 
therefore  be  altogether  unmeaning-. '"  AshJ)nrn  Thiihray  Carriage  Co. 
V.  Eiche,  L.  R.  7  H.  L.  653. 

But  this  canon  of  construction  mu.>l  be  applied  with  great  caution. 
See  Bath's  case,  8  C.  D.  3;}4.  And  in  some  ca.ses  the  Court  appears 
to  have  been  run  away  with  by  the  rule.  See  G'ernum  Date  Coffee 
Co.,  20  Cli.  I).  169;  Haven  Gold  Mining  Co.,  20  Ch.  D.  151;  Crown 
Bank,  44  C.  D.  834;  Amalgamated  Sgndicote  (1897),  77  L.  T.  432; 
and  Coolgardie  Consolidated  Gold  Mines  (1897j,  76  L.  T.  269; 
Stephens  v.  Mysore  Reefs  (Eangundy)  Mining  Co.,  (1902j  1  Ch.  745, 
in  which  there  are  dicta  to  the  effect  that  in  construing  a  memoran- 
dum the  Court  should  search  for  Avhat  may  be  regarded  as  the  main  or 
primary  object  of  the  company  and  read  all  the  other  objects  as 
mei-ely  subsidiary  and  ancillary  to  that.  For  criticisms  on  tliis  novel 
rule  of  construction,  see  suirra,  p.  469  et  seq. 

To  preclude  such  a  misconstruction  of  the  objects,  it  is  now  very 
conunon  to  insert  words  expressly  providing  that  certain  of  the 
objects  are  to  be  construed  as  independent  objects.  See  supra, 
p.  470. 

Again,  it  is  a  common  thing  in  a  memorandum  of  association  to 
provide  for  the  carrying  on  of  a  specified  business,  or  the  acquisition 
of  property  in  some  named  country  or  place,  "'  or  elsewhere,"  so  that 
the  power  may  not  be  limited  to  the  named  country  or  place.  Now 
prima  facie  the  words  "'or  elsewhere"'  are  Avorld-wide,  even  in  a 
criminal  case  (see  Trial  of  Earl  Fiissell  [before  the  King  in  Parlia- 
ment], (1901;  A.  C.  446j;  yet,  strange  to  say,  the  Courts  have  ou 
more  than  one  occasion  read  tlie.se  words  in  a  memorandum  in  a  non- 
natural  sense,  and  as  referring  not  to  the  rest  of  the  world,  but  to 
some  place  in  close  proximity  to  the  country  or  plac-e  named.  See,  for 
example,  Coolgardie  Consolidated  Gold  Mines  (1897),  76  L.  T.  269, 
and  Stephens  v.  Mysore  Reef s  (Kangundy^  Mining  Co.,  (1902)  1  Ch. 
745.     In   neither  case,  it  is  submitted,   was  there  anvthins:  in  the 
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•context  .sutticiout  to  justify  a  departure  from  the  plain  meaning'  of  the 
words  used.  But  in  view  of  sueli  unfortunate  misconstructions,  it 
seems  desirable  to  fortify  the  expression  'or  elsewhere"  by  other 
expressions,  e.g.,  as  in  Form  119,  supra,  p.  513.  They  have  not, 
however,  passed  unchallenged,  for  in  Pedlar  v.  Road  Block  Gold 
Mines,  (1905)  2  Ch.  427,  Warrington,  J.,  held  that  the  Avords  "in 
Mysore  or  elsewliere,"  were  to  have  full  effect.  The  object  therefore, 
said  his  Lordship,  was  gold  mining  generally,  and  not  the  working  of 
^  particular  g'old  mine.  To  sa}^  otherwise  was  to  reduce  the  clause  to 
an  absurdity.  See  also  Butler  v.  Mar  them  Territories  of  Australia, 
9C,  L.  T.  41. 

As  to  the  construction  of  general  words  in  the  memorandum,  to  the  "  Conducive 
•olfect  that  the  company  ma}^  do  all  such  things  as  are  conducive  to  the 
.iibove  objects,  see  supra,  p.  471  et  seq. 

17.   The  ejusdem  ^re-^jer^s  doctrine  is  sometimes  applicable,  accord-  17.  ''EJusdem 

ing-  to  which  general  words  following  specific  words  are  ordinarily  doctrile— 

construed  as  limited  to  things  ejusdem  generis  with  those  before  general  words 

enumerated.     Per  Erie,  C.  J.,  Hallnm  v.  Blackburn.  17  C.  B.  N.  S.  gpecTcwds 
678. 

But  tliis  statement  is  too  wide.  General  words  sliould  be  given 
their  full  force.  "Nothing  can  be  plainer  than  that,  prima  facie, 
general  words  are  to  be  taken  in  their  larger  sense,  unless  you 
can  find  that  in  the  particular  case  the  true  construction  of  the  instru- 
ment requires  you  to  conclude  that  they  are  intended  to  be  used  in  a 
sense  limited  to  things  ejusdem  generis  with  those  which  have  been 
specifically  mentioned  before.  ...  I  reject  the  supposed  rule  that 
general  words  are  prima  facie  to  be  taken  in  a  restricted  sense."  Per 
Lord  Esher,  M.  E.,  Anderson  v.  Anderson,  (1895)  1  Q.  B.  749.  In 
tlie  same  case  Rigby,  L.  J.,  said  that,  "the  doctrine  known  as  that 
■of  ejusdem  generis  has,  I  think,  frequently  led  to  wrong  conclusions 
-on  the  construction  of  instruments." 

The  doctrine  is  not  applicable,  for  instance,  wliere  the  particular 
words  exhaust  the  Avhole  genus.  In  such  case  the  general  words  nmst 
be  taken  to  refer  to  a  larger  genus.  Fen  wick  v.  Schmalz,  Willes,  J., 
L.  R.  3  C.  P.  313;  Bath's  case,  8  (J.  D.  334.  In  the  case  last  inen- 
tioned  the  objects  were  expressed  in  some  detail,  and  were  followed  by 
general  words  empowering  the  company  to  make  and  effect  assurances 
.against  all  and  every  kind  of  risk  which  might  be  effected  according 
to  law;  and  Jessel,  M.  R.,  said:  "I  cannot  see  that  there  is  any 
ground  for  restricting  the  meaning  of  the  terms  of  the  latter  part  of 
±hat  clause,  or  for  applying  that  which  is  so  often  called  the  doctrine 
'  noscitur  a  so cii.s, 'when  you  cannot  suggest  a  single  instance  of  a  risk, 
having  any  connection  with  life  insurance,  which  is  not  included  in 
the  express  terms  of  the  prior  part  of  the  clause.  It  seems  to  me  that 
the  only  fair  mode  of  reading  the  latter  part  of  the  third  clause  is  to 
.read  it  in  its  natural  and  unrestrained  sense." 
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In  Smeltin<i  Conipam/  v.  I ahi iid  Revenue,  (\S91 )  1  i}.  H,  175.  18:i. 
Rigby,  L.  J.,  said:  "The  rule  of  con'^truf'tioii  which  i^  callod  'the 
ejusdem  f/ener/s  doolriiie'  or  sonioliines  '  tlie  (hictriuo  noficitur  ex 
sociis'  is  ono  wliich  I  think  uuoJit  to  he  applied  with  ureat  caution, 
because  it  inij)li<'s  a  do|)arture  from  tlie  natural  uieanino-  of  words  in 
order  to  give  them  a  meaniiiii,'  which  may  or  may  not  have  been  the 
intention  of  the  Leoislatiue." 

For  many  years  tlie  jurisdiction  of  the  Court  in  windinii-u])  wa< 
crippled  by  tlie  application  of  this  rjusdeni  goieris  rule  restricting- 
the  words  iu  sect.  79  of  the  Act  of  1862  (sect.  129  of  the  Act  of  1908 ), 
empowering-  the  Court  to  make  a  \\iiiding--up  order  'whenever"  it 
"  is  of  opinion  that  it  is  just  and  e([uitable  that  tlie  company  should  be 
wound  up,"  to  ca.ses  similar  to  those  eiuimerated  in  the  four  preceding- 
clauses.  This  construction  has  now  Ijcen  deliberately  abandoned. 
See  Amalfia nutted  Si/ndicate,  (  1897)  2  Ch.  GOO;  T.  K.  fhinsmeod  <f- 
Sons,  (1897j  1  Ch.  t."».  40(;;  Sailht;/  Sinp  Keiitttiere,  ^^'.  N.  (1897)  58. 
When  the  word  "  whatsoever ""  follows  the  g-eneral  words,  that 
word,  as  a  rule,  excludes  the  application  of  the  ejusdem  fieneris 
constiiiction .  See  Earl  of  Jersei/  v.  Ciuurdianx  of  Poor  of  Xeuth,  22 
Q.  B.  D.  555. 

In  that  case.  Fry.  J.,  said  that  "where  you  lind  the  word 
'  whatsoever '  following-,  as  it  does,  upon  certain  substantives,  it  is 
often  intended  to  repel,  and  in  this  case  does  etfectuall}'  lepel.  the 
implication  of  the  so-called  doctrine  of  ejusdem  fjeneris.  which.  I 
think,  has  often  been  urg-ed  for  the  sake  of  giving  not  the  true  effect 
to  the  contracts  of  parties,  but  a  narrower  effect  than  they  Avere 
intended  to  have."  In  the  same  case  Bowen,  L.  J.,  said:  "  The  words 
'  all  mines  and  minerjils  whai^soever "  are  as  large  as  they  can  be, 
and  I  do  not  think  that  they  can  be  cut  down  by  the  previous  words 
'coal,  culm,  and  iron."  It  seems  to  nie,  although  that  is  a  question 
of  construction,  that  they  are  intended  to  be  w^ords  which  exclude 
the  operation  of  the  rule  of  construction  of  ejusdem  generia." 

18.  The  rule  embodied  in  the  maxim  '"  expressio  unius  est  exelusio 
alterius''  is  very  often  applied.  Thus,  where  the  articles  give  power 
to  refuse  to  register  transfers  in  certain  specified  cases,  that  implies 
that  the  right  is  confined  to  those  cases  (We^ston's  case,  4  Ch.  20); 
and  where  there  is  an  express  power  to  pay  dividends  in  proportion 
to  the  shares,  that  impliedly  negatives  any  power  to  pay  in  [)ropor- 
tion  to  the  capital  paid  u]).  Oakbank  Oil  Co.  v.  Crum.  8  Aj)p. 
Cas.  65. 

Nevertheless,  the  Court  is  often  too  prone  to  adopt  the  rule  as 

stated  above,  and  by  doing  so  to  render  general  Avords  practically 

inoperative. 

19.  Relative  19.   Relative  words  like  "  thereon  ""  or  ■  theretofore  "  must  be  taken 

referlio^la^t^^  ordinarily  to  refer  to  the  last  antecedent,  but  not  so  as  to  interfere 

antecedent.       with  the  general  intent  of  the  instrument.     See  Ewing  v.  Ewing^ 


la.   Expyensio 
tinius  est 
exelusio 
(ilferius. 
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H  App.  Cas.  822,  831;  Mai/or  of  Pnrtsntouth  v.  Sm^ih,  10  App. 
('as.  364,  373.  Iii  the  case  last  cited  Lord  Blackburn  said:  "T  do 
jiot  think  that  the  last  '  antecedent '  is  necessarily  the  nearest,  nor 
oven  that  the  word  '  antecedent '  is  confined  to  what  in  the  colloca- 
tion of  words  conies  before  the  Avord  of  relation."  As  to  "such," 
see  Ex  parte  Barnes,  (1896)  A.  0.  146;  Eastern  Counties  Rhj.  v. 
Marriage,  9  H.  L.  C.  32. 

20.  A  liberal  construction  is  to  be  put  upon  the  words  of  a  docu-  20.  Liberal 
ment  so  as  to  uphold  them  if  possible,  and  carry  into  effect  what 
appears  to  be  the  intention  of  the  parties. 

"  The  memorandum  ought  to  be  read  fairly,  and  not  so  as  to  make 
the  scheme  ultra  vires  which  is  otherwise  unobjectionable."  Per 
Davey,  L.  J.,  ^^ew  Zeahml  dc.  Co.  v.  Peacock,  (1894)  1  Q.  B. 
632. 

"  Such  a  construction  oug-lit  to  be  made  of  deeds  ut  res  magis 
valeat  quam  pereat,  and  the  deeds  should  take  effect  rather  than 
the  contrary."  Per  Willis,  C.  J.,  Smith  v.  Packhurst,  3  Atkins, 
136. 

'■  Where  words  are  capable  of  a  twofold  construction,  even  in  the 
ease  of  a  deed  .  .  .  .  it  is  just  and  reasonable  that  such  constructioji 
should  be  received  as  tends  to  make  it  g-oocl.  "  Per  Tjord  Talbot. 
L.  C,  Atkinson  v.  Hutchinson.  3  P.  Wms.  258. 

21.  Where  the  directors  of  a  company  are  invested  by  the  regula-  21.  Powers  of 
tions  with  certain  powers,  the  authority  thus  conferred  is  to  be  road  <^  i^^f'tor.^. 
subject  to  the  general  rules  applicable  to  the  exercise  by  directors 

of  the  powers  vested  in  them,  and  in  particular  to  the  rule  that  the 
directors  are  to  exercise  the  powers  for  the  benefit  of  the  company 
and  in  the  true  interests  of  the  company,  and  according-  to  the  best 
of  their  judgment,  for  they  stand  in  a  fiduciary  position,  and  must  act 
accordingly.  Gilbert's  case,  5  Ch.  5.)9;  Alexander  v.  Auioinatic 
Co.,  (1900)  2  Ch.  56. 

22.  Where  the  articles  define  the  respective  powers  of  general  meet-   22.  Powers 

oi  dirGctors 

ing-s  and  directors,  they  must  respectively  keep  within  their  res])ec-  ^^g^  o-eneral 
tive  realms.     Automatic  Self  Clearing  Co.  v.  Cunninghant,  (1906)  meetings. 
2  Ch.  34:  Gramophone  and  Typewriter..  (1908)  2  K.  B.  89;  Salmon 
V.  Quind  Axt&tis,  (1908)  A.  C.  433. 

23.  The   legality   of   a   clause   or   provision   depends    "upon   tlie  23.  On  what 
natural  and  probable  results  of  the  due  exercise  of  the  power  which  ^  ^lauf e  o/  ^ 
it  confers,  and  not  ;iipon  the  consequences  of  its  possible  abuse  by  provision 
unscrupulous  or  fraudulent  directors."      Murray  v.   Scott,  9  App.     ^^^^  ^• 
Cas.  519,  558,  per  Lord  Watson. 

"  It  would  be,  to  my  mind,  a  most  perverse  proceeding  to  construe 
these  words  in  any  different  sense  because,  by  some  improper  use  of 
the  power  thus  given,  it  might  be  made  mischievous  in  its  opera- 
tion."    Lock  V.  Queensland  Investment,  dc.  Co.,  (1896)  A.  C.  467. 

24.  Any  rule  of  construction  is  liable  to  be  excluded  or  modified 
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where  from  the  instrument  a  contrary  intention  appears.     Karl  of 
Jersey  v.  Guardmis  of  Poor  of  ]^eath,  22  Q.  B.  D.  561. 

Points  of  construction  on  meniorauda  and  articles  may  be  decided 
on  originating-  .summon.s.  R.  S.  C,  Ord.  LIV'a.  See  Martin  v. 
Shuppisser,  81  L.  T.  147;  Morgan's  Brmoery  Co.  v.  Crosskill,  (^1902; 
1  Ch.  898.  In  the  last  case  a  company  proposing  to  issue  new  prefer- 
ence sliares,  ranking  pari  passu  with  its  existing  preference  shares, 
served  on  one  of  its  preference  shareholders  (^sued  on  behalf  of 
liimself  and  the  other  preference  shareholders)  an  originating 
summons  for  the  dclerminatioii  uf  terhiin  questions,  with  reference 
to  the  proposed  issue,  arising  on  the  construction  of  the  articles  of 
association.  Buckley,  J.,  refused  lo  appoint  the  defendant  to 
represent  the  class,  and  said  tluit  he  would  not  decide  the  questions 
so  as  to  bind  the  class  of  preference  .sh;in^liolders  unless  a  meeting- 
of  them  was  first  called  and  nominated  a  person  to  represent  them, 
in  which  case  he  would  appoint  him  to  represent  the  class.  He, 
however,  decided  the  question  as  between  the  company  and  the 
defendant. 
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CHAPTER  VIII. 

REGISTRATION  OF  COMPANIES  UNDER  PART  I.  OF  THE  Registration 

of  companies. 

COMPANIES  (consolidation)  ACT,   1908. 
The  procedure  is  set  forth  at  p.  447,  supra. 

The  Companies  (Consolidation)  Act,  1908.  Form  227. 

[5s.  registration  stamp.]  Statutory 

declaration  on 

Declaration  of  Compliance  ivith  the  requisitions  of  the  Com-  registration 
PANiEs  Act,  made  imrsiiant  to  sect.  17  (2)  of  the  Companies  °  compitny. 
Act,  1908  (8  Edw.  7,  c.  69),  on  behalf  of  a  Company 
proposed  to  he  Registered  as 


The ,  Limited. 

Presented  for  filing  by . 

I,  ,  of  ,  solemnly  and  sincerely  declare  that  I  am  [state 

qiudifioation,  as: — 

a  solor  of  the  High  Court  engaged  in  the  formation  of  the  sd  coy ;  or, 

a  person  named  as  a  director  of  the  sd  coy  in  the  arte  of  asson  of  the 

sd  coy;  or. 

a  person  named  as  the  secretary-  of  the  sd  coy  in  tlie  arts  of  asson  of 

the  sd  coy] 

and  that  all  the  i^equirements  of  the  Cos  (Consolidation^  Act,  1908,  in 

respect  of  matters  precedent  to  the  registration  of  the  sd  coy  and 

incidental  thereto  have  been  complied  with  [save  only  the  payment  of 

the  fees  and  sums  payable  on  registration]. 

The  official  form  does  not  contain  tlie  words  in  brackets,  and  the  registrar 
therefore  objects  to  them;  but  without  those  words  the  declaration  is  not 
uncommonly  untrue,  for  tlie  declaration  is  generally  made  before  payment  of  the 
fees,  and  yet  the  payment  thereof  is  a  condition  precedent  to  registration. 
The  form  ought  therefore  to  be  altered. 
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Form  227.  And  1  inako  lliis  huloinn  (lecluralio)!  (juiiscieiiliinisly  l>oli(>viu<i-  tlio 
same  Uj  bo  true  and  by  viriue  of  the  provisions  of  the  iStafcutory 
Dcclaiatioiis  Act,  IS.'Jo. 

A  declaration  to  the  al)ove  effect  must  be  produced  to  tlie  Kej^istrar  of  Com- 
panies on  present irif^:  the  nicmorandum  and  articles  for  rej^istration,  and  may  be 
accepted  by  him  as  sufficient  evidence  of  compliance  with  the  Act.  See  Com- 
panies (Consolidation)  Act,  1908,  sect.   17,  sul)-se(t.  2  of  which  is  as  follows:  — 

(2)  A  .slatiilmy  (Icclarutidii  by  a  solifitor  of  the  Hioh  Court,  aud 
ill  ScotUmd  by  an  enrolled  law  a^-ent,  ent^aged  in  the  formation  of 
the  company  or  by  a  person  named  in  the  articles  as  a  director  or 
seoi-ctary  of  the  company  of  compliance  with  all  or  any  of  the  said 
iv(|iiirement.s  shall  be  produced  to  the  registrar,  and  the  registrar  may 
accept  8uch  a  declaration  as  sufhcient  evidence  of  compliance. 

The  declaration  must  be  made  l>eforc  a  justice  of  tiie  peace,  notary  public,  f)r 
commissioner  to  administer  oaths  in  the  Supreme  Cimrt  of  Judicature. 

Tiider  the  sub-section  the  rej^istrar  /tifii/  accept  tlie  declaration  as  sufficient 
evidence  of  such  comj)liance.  lie,  therefore,  has  a  discretion,  and  accordingly  if, 
notwithstanding  tiic  declaration,  he  entertains  any  doubt  or  suspicion  as  to 
whether  the  requisitions  have  really  been  complied  with,  he  can  call  for  further 
evidence;  but,  practically,  the  only  question  is  whether  the  document  has  been 
.subscribed  bj-  seven  j^ersons,  for  almost  all  the  other  requisitions  which  have  to 
be  complied  with  arc  as  to  the  form  of  the  documents  and  the  payment  of  fees. 

It  is  sometimes  thought  advisable  to  name  some  one  in  the  articles  of  associa- 
tion as  the  secretary  of  the  company,  so  that  the  declaration  maj'  be  made  by 
him.  Any  question  as  to  tjie  effect  of  a  solicitor  admitting  that  he  has  been 
engaged  in  the  formation  of  the  company,  or  of  one  director  being  put  forward 
(oo  prominently,  will  tluis  he  avoided. 


Form  228.  The  Comjianieis  (Consolidation;  Act,  1908. 

Consent  to  act     r^  t-.  n-i  t  ,       i        n  •  ^ 

as  director.         CONSENT  TO  .\CT  AS  DIRECTOR  Ol-    llIE ,  LIMITED,  tO  06  iStgned 

and  Filed  pursuant  to  sect.  72  (1)  (i). 

To  the  Registrar  of  Companies. 

1   [wej   the   undersigned  lib}    testify  my  [our]  consent  to  act  as 

Director[s]  of  The ,  Limtd,  pursuant  to  sect.  72  ('!)  (i)  of  the 

Cos  (Consolidation)  Act,  1908. 

I  Tabular  form  in  three  columns  headed: — (I)  Signature,  (2)  address, 
(3)  description.  If  a  director  signs  by  "his  agent  authorized  in  writing,"  the 
autiioi-ity  must  be  jiroduced  and  a  copy  filed.] 

Dated,  &c. 

The  above  form  is  not  required  where  the  company  is  a  private  company. 
Companies  (Consolidation)  Act,  1908,  s.  72   (3). 
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I  [we)  the  undersigned  liby  testily  mj  [our]  consent  to  act  as  a    Form  229. 

<lirector  [directors]  of  The ,  Limtd,  pursuant  to  sect.  72  (1)  of  the  Consent  to  act 

Cos   (Consolidation)    Act,   1908,  and   to    my    [our]    naniefs]    being  and  be  named 
inserted  as  a  director  [directors]  in  the  prospectus  of  the  above  coy  Js  director. 

M'hich  it  is  proposed  to  issue,  and  I  Twe]  authorize  Messrs.  of 

to   file   this   consent    with  the  Eegistrar  of   Cos.  pursuant  to 

sect.   72  (2)  of  the  Cos  (Consolidation)  Act,  1908. 

As  witness  my  [our]  hand[s]  this day  of . 

The  consent  is  to  be  signed  bj"^  tlie  propo.sed  director,  or  "  by  liis  agent 
iuithorized  in  writing."     See  sect.  72  (2). 

If  the  consent  is  signed  by  an  agent,  add  after  the  signature  the  words  "  by 
N.  of  ,  the  duly  authorized  agent  of  the  said  A.  B." 

The  document  should  be  filed  before  or  along  with  the  articles  and  before 
the  prospectus  is  published.     See  sect.  72  (1)  of  the  Act. 

Tlie  above  form  is  not  required  in  tlie  case  of  a  private  companj^  Companies 
(CVmsolidation)  Act,   1908,  s.   72   (3). 


I  [we]  the  undersigned  hby  testify  my  [our]  consent  to  my  [our]    Form  230. 

uamePs]  being'  inserted  as  a  director  [directors]  of  The ,  Limtd,  in  Consent  tu 

the  prospectus  thof  wliicli  it  is  proposed  to  issue,  and  I  [we]  authorize  naming  in 
Messrs. of ,■  to  file,  &c.  [as  in  Form  229].  mTrdy!*"^ 

The  above  form  will  be  used  where,  after  registration  of  the  company,  it  is 
proposed  to  issue  a  prospectus  offering  shares  for  subscription  and  no  such  con- 
sent has  previously  been  filed,  unless  the  prospectus  is  to  be  issued  more  than  one 
yi'ar  after  the  date  for  commencing  business.     Sec  note  to  Form  229. 


The  Companies  (Consolidation)  Act,  1908.  Form  231. 


director^^ 


List  of 
List  of  the  persons  who  have  consented  to  be  directors  of  The ,  persons  con- 
Li  mtd,  to  be  delivered  to  the  Registrar  ])ursuant  to  sect.  72  (2).  f^l^^..'^'^  ^"^ 
To  the  Registrar  of  Joint  Stock  Cos. 
I  [we]  the  undersigned,  hby  give  you  notice,  pursuant  to  sect.  72  (2) 
of  the  Cos  (Consolidation)  Act,  1908,  that  the  following  persons  have 
consented  to  be  directors  of  The ,  Limtd. 

[Name,,  address,  and  description  in  tabular  form  under  such  headings.] 

Signature,  address,  and  description  of 
ajjplicant  for  registration. 
Dated,  &c. 

Tliis  list  must  be  delivered  to  the  Registrar  by  the  applicant  for  registration 
uu  Miaking  his  application.     See  sect.  72  (2). 

It  is  not  required  in  the  case  of  a  private  company,  nor  where  the  prospectus 
is  to  be  issued  more  than  one  year  from  date  for  commencing  business.  Com- 
panies (Consolidation,)  Act,  1908,  s.  72  (3). 
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Form  232. 

Application 
to  register 
when  no 
directors 
named. 


The  Companie.s  (Consolidation)  Act,  1908. 

The Coy,  limtd  by  shares. 

[5s.  registration  stamp.] 

Application  for  a  Certificate  of  Incorporation  to  he  filed  hi/ 
a  company  which  does  not  deliver  a  list  of  persons  who  have 
consented  to  he  directors  of  the  company.  {Sect.  72  (2) 
of  the  Companies  {Consolidation)  Act,  1908.) 

[Name  of  proposed  coy] Limtd. 

Presented  for  filing  by . 

Coy  limtd  by  shai-es. 

Applicon  by  the  subscribers  to  the  raemduni  of  asson  of Coy, 

Limtd  (being  a  coy  which  does  not  deliver  a  list  of  persons  who  have 
consented  to  be  directors  of  the  coy),  for  a  certificate  of  incorporation 
as  a  limtd  coy  under  the  Cos  (Consolidation)  Act,  1908. 

We,  the  several  persons  whose  names  are  subscribed,  hby  declare 

that  The  Coy,  Limtd,  whose  memdum  of  asson  is  delivered 

herewith,  cannot  deliver  a  list  of  persons  who  have  consented  to  be 
directors  of  the  coy,  pursuant  to  sect.  72  (2)  of  the  Cos  (Consolida- 
tion) Act,  1908,  because  {here  state  the  reason— e.g..  "no  directors 
have  been  named  or  appointed"]. 

[Names,  addresses  and  descriptions  of  subscribers.] 

Dated  this day  of . 

[Witness  to  the  above  signatures.] 

This  form  of  application  i.s  only  to   be  used  where  the  company  does  not 
deliver  a  statement  that  it  is  a  private  company.     (Sect.  72  (3)  of  the  Act.) 


Form  232a. 

Statutory 

declaration 

before 

commencing 

business, 

where 

prospectus 

filed. 

See  sect.  87 

(1),  supra, 

p.  20. 


Commencement  of  Business. 

The  Companies  (Consolidation t  Act,  1908. 

[5s.  registration  stamp.] 

Declaration  mad'e  on  heh<df  of  The ,  Limited,  that  the 

conditions  of  sect.  87  0)  have  hern  complied  with . 

[  ,  of  ,  being  [the  secretary  or  a  director]  of  The  


Limtd,  do  solemnly  and  sincerely  declare:  — 

That  the  amount  of  the  sharo  capital  of  the  coy  offered  to  the 
public  for  subscription  is  £ . 
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That  the  amount  fixed  by  the  memdum  or  arts  and  uamed  in  the    Form  232a. 
prospectus  as  the  minimum  subscription  upon  which  the  coy  may  ' 

proceed  to  allotment  is  £ — — . 

That  shares  held  subject  to  the  payment  of  the  whole  amount 
thof  in  cash  have  been  allotted  to  the  amount  of  £ . 

That  every  director  of  the  coy  has  pd  to  the  coy  on  each  of  the 
shares  taken  or  contracted  to  be  taken  by  him  and  for  which  he  is 
liable  to  pay  in  cash,  a  proportion  equal  to  the  proportion  payable  on 
applicon  and  allotment  on  the  shares  offered  for  public  subscription. 

And  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true,  and  by  virtue  of  the  provisions  of  the  Statutory 
Declarations  Act,  1835. 

Declared  at,  &c.,  on,  &c.,  before  ihe, 

,  a  Commissioner  for  Oaths. 


The  Companies  (Consolidation)  Act,  1908.  Form  233. 


[55.  registration  stamp.  1       Another, 

"  where  state- 

Declaration  made  on  behalf  of  The ,  Limited  {which  is  a  ofprospectut 

company  that  has  filed  with  the  Registrar  of  Joint  Stock  ^^  ^^^*^- 
Connpanies  a  statement  in  lieu  of  prospectus),  that  the  condi- 
tions of  sect.  87  (1)  have  been  complied  with. 

I ,  of [the  secretary  or  a  director]  of  The ,  Limtd,  do 

solemnly  and  sincerely  declare:  — 

That  the  amount  of  the  share  capital  of  the  coy  other  than  that 
issued  or  agreed  to  be  issued  as  fully  or  partly  paid  up  otherwise 
than  in  cash  is  £ . 

That  the  amount  fixed  by  the  memdum  or  arts  and  named  in  the 
statement  in  lieu  of  prospectus  as  the  minimum  subscription  upon 
which  the  coy  may  proceed  to  allotment  is  £ . 

That  shares  held  subject  to  the  payment  of  the  whole  amount 
thof  in  cash  have  been  allotted  to  the  amount  of  £ . 

That  every  director  of  the  coy  has  pd  to  the  coy  on  each  of  the 
shares  taken  or  contracted  to  b«  taken  by  him  and  for  which  he  is 
liable  to  pay  in  cash,  a  proportion  equal  to  ihe  proportion  payable  on 
applicon  and  allotment  on  the  shares  payable  in  cash. 

And  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true,  and  by  virtue  of  the  provisions  of  the  Statutory 
Declarations  Act,  1835. 

Declared  at,  &c., 

— — ,  a  Commissioner  for  Oaths. 

p  R    R 


^>1^>  REGISTRATION.  [ChAP.   \'11I. 

Form  233a.  Cos  (Consolidation)  Act,   1908. 

ijJotmente  t^^-  registration  stamp.] 

Return  of  allotments  from  the  day  of 19 —  to  the  

of 19—  of  The  Limtd. 

Made  pursuant  to  sect.  88  ( 1 )  of  the  Cos  (Consolidation)  Act,  1908. 

Note. — When  the  return  relates  to  an  allotment  made  on  one  par- 
ticular date,  that  date  only  should  be  inserted,  and  the  word 
"made"  substituted  for  "from."  When  the  return  includes 
several  allotments  made  on  different  dates,  the  actual  dates  of 
only  the  first  and  last  of  such  allotments  included  in  the  return 
should  be  given. 

The  return  must  be  registered  within  one  mouth  of  the  first  date. 

Number  of* shares  allotted  payable  in  cash  

Number  of shares  allotted  payable  in  cash 

Nominal  amount  of* shares  so  allotted   £ 

Nominal  amount  of shares  so  allotted    £ 

Amount  paid  or  due  and  payable  on  each  such* .share  ...     £ 

Amount  paid  or  due  and  payable  on  each  such share    . . .     £ 


Number  of  shares  allotted  for  a  couson  other  than  cash*  

Nominal  amount  of  the  shares  so  allotted  £ 

Amount  to  be  treated  as  paid  on  each  such  share £ 

The  CO  neon  for  which  such  shares  have  been  allotted  is  as  follows:  — 

****** 

Presented  for  filing-  by . 

Names,  addresses  and  descriptions  of  the  allottees. 

[Tabular  form  with  five  columns  under  heads  of  surname,  Christian  name, 
address,  description  and  number  of  shares  allotted  (with  sub-columns  to  fifth 
<>olumn  for  the  different  classes  of  shares).] 

Signature  — ^. 
Officer  . 

*  Distinguish  between  Preference.  Ordinary,  <.^c. 

Sect.  88  of  the  Companies  (Consolidation)  Act,  1908,  is  as  follows:  — 

88.— (1)  Whenever  a  company  limited  by  shares  makes  any  allotment  of  its 
sliares,  the  company  shall  within  one  month  thereafter  file  with  the  registrar  of 
■companies — 

(a)  a  return  of  the  allotments,  stating  the  number  and  nominal  amount  of  the 
shares  comprised  in  the  allotment,  the  names,  addresses,  and  descrip- 
tions of  the  allottees,  and  the  amount  (if  any)  paid  or  due  and  payable 
on  each   sliare;    and 


FORMS. 

{b)  in  the  case  of  shares  allotted  as  fully  or  partly  paid  up  otherwise  than  in 
cash,  a  contract  in  writing  constituting  the  title  of  the  allottee  to  the 
allotment  together  with  any  contract  of  sale,  or  for  services  or  other 
consideration  in  respect  of  which  that  allotment  was  made,  such  con- 
tracts being  duly  stamped,  and  a  return  stating  the  number  and 
nominal  amount  of  shares  so  allotted,  the  extent  to  which  they  are 
to  be  treated  as  paid  up,  and  the  consideration  for  which  they  have 
been  allotted. 

(2)  Where  such  a  contract  as  above  mentioned  is  not  reduced  to  writing,  the 
•company  shall  within  one  month  after  the  allotment  file  with  the  registrar 
of  companies  the  prescribed  particulars  of  the  contract  stamped  with  the  same 
stamp  duty  as  would  have  been  payable  if  the  contract  had  been  reduced  to 
■writing,  and  those  particulars  shall  be  deemed  to  be  an  instrument  within  the 
meaning  of  the  Stamp  Act,  1891,  and  the  registrar  may,  as  a  condition  of  filing 
the  particulars,  require  that  the  duty  payable  thereon  be  adjudicated  under 
section  twelve  of  that  Act. 

(3)  If  default  is  made  in  complying  with  the  requirements  of  this  section, 
every  director,  manager,  secretary,  or  other  officer  of  the  company,  who  is 
linowingly  a  party  to  the  default,  shall  be  liable  to  a  fine  not  exceeding  fifty 
pounds  for  every  day  during  which  the  default  continues: 

Provided  that,  in  case  of  default  in  filing  with  the  registrar  of  companies 
-within  one  month  after  the  allotment  any  document  required  to  be  filed  by  this 
section,  the  company,  or  any  person  liable  for  the  default,  may  apply  to  the 
court  for  relief,  and  the  court,  if  satisfied  that  the  omission  to  file  the  dociunent 
-was  accidental  or  due  to  inadvertence  or  that  it  is  just  and  e  juitable  to  grant 
relief,  may  make  an  order  extending  the  time  for  the  filing  of  the  document  for 
.such  perio<l  as  the  court  may  think  proper. 

Paragraph  (b)  is  in  substitution  for  sect.  25  of  the  Companies  Act,  1867, 
repealed  by  sect.  33  of  the  Companies  Act,  1900.  It  is  peculiarly  framed,  for 
in  the  case  specified  it  requires  the  filing — 

(1)  of  a  contract  in  writing  constituting  the  title  of  the  allottee  to  such  allot- 

ment, and 

(2)  of  any  contract  of  sale  or  for  services,  or  for  other  consideration  in  respect 

of  which  such  allotment  was  made,  and 

(3)  of  a  return  stating  the  number  and  nominal  amount  of  shares  so  allotted, 

the  extent  to  which  they  are  to  be  treated  as  paid  up,  and  the  considera- 
tion for  which  they  have  been  allotted. 

:See  further  as  to  the  construction  of  the  section  and  its  policy,  ^xpm,  p.  64. 


Penalty. 

The  penalty  is  very  onerous,  namely,  50^.  per  day;  but  it  is  only  to  be 
■enforced  against  a  director,  manager,  secretary  or  other  officer  who  is  know- 
ingly a  party  to  the  default.  "  Knowingly "  means  "  knowing  the  facts,'' 
and  a  man  commits  the  offence  if  he  knows  of  the  allotment  or  knows  of  the 
-contract  and  does  not  procure  compliance  with  the  section.  It  is  apprehended 
that  the  mere  fact  that  he  erroneously  believed  that  he  had  complied  with  the 
section  would  not  afford  a  defence,     Twycross  v.  Grant,  2  C.  P.  D.  469. 
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KEGISTKATION. 


[Chap.  VIII. 


Form  234. 

Notice  of 
situation  of 
o6Bce. 


Notices,  &c.  to  Registrar  of  Companies. 
The  Companies  (Consolidation)  Act,  1908. 

Notice  of  the  Situation  of  the  Registeked  Office  of  the 
Company,  Limited,  pursuant  to  sect.  62. 

To  the  Registrar  of  Companies. 

The Coy,  Limtd,  hby  give  you  notice,  in  accordance  with  the 

Cos  (Consolidation)  Act,  1908,  that  the  registered  oflSce  of  the  coy 
is  situate  at  [the  full  address  must  be  stated,  including  the  number 
of  the  hou^e  and  the  ruitne  of  the  street  or  road  (if  any)}. 

Signature  . 

Officer  . 

Dated,  &c. 

This  notice  is  to  be  signed  by  a  director,  secretary,  or  other  autho- 
rized officer  of  the  coy. 

See  sect.  62  (2)  of  the  Act. 


Form  234a. 

Notice  of 
change  of 
office. 


Notice  of  Change  of  Office. 
The  Companies  (^Consolidation)  Act,  1908. 

Notice   of   Change   in   the    Situation   of   the   Registered 
Office  of  the Company,  Limited.   Pursuant  to  sect.  62. 

To  the  Registrar  of  Companies. 

The Coy,  Limtd,  hby  give  you  notice,  in  accordance  with  the 

Coys  (Consolidation)  Act,  1908,  that  the  registered  office  of  the  coy 

is  now  situated  at [the  full  address  must  be  stated,  including 

the  number  of  the  house  and  the  name  of  the  street  or  road  (if  any)]. 

Signature  . 


Officer 


Dated,  &c. 


This  notice  is  to  be  signed  by  a  director,  secretary,  or  other  autho- 
rized officer  of  the  coy. 

See  sect.  62  (2)  of  the  Act. 

Form  234b.       Notice  of  consolidation  of  shares  and  conversion  of  shares  into 
stock. 

See  aect.  42  of  the  Act. 
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Notice  of  Increase  of  Capital  or  in  Number  of  Members. 

See  sect  44  (1)  of  the  Act. 

The  Companies  (Consolidation)  Act,  1908. 

Notice  of  Increase  in  the  Nominal  Capital  of  the 

Company,  Limited.    FursvMnt  to  sect.  44  (1). 

This  notice  must  be  sent  to  the  registrar  within  15  days  from  the 
date  of  the  passing  of  the  resolution  by  which  the  increase  has  been 
authorized,  under  a  penalty  of  51.  per  day  for  default. 


Form  235. 

Notice  of 
increase  of 
capital. 


The 


To  the  Registrar  of  Companies. 
Coy,  Limtd,  hby  give  you  notice,  in  accordance  with 


reso- 


sect.  44  of  the  Cos  (Consolidation)  Act,  1908,  that  by  a  - 

lution  of  the  coy,  passed  the  day  of  ,  19 —  [if  necessary 

add  "and  confirmed    the  day    of  ,   19—"],  the    nominal 

capital  of  the  coy  has  been  increased  by  the  addition  thereto  of  the 

sum  of  pounds,  divided  into  shares  of each,  beyond 

the  present  registered  capital  of  pounds. 

Signature  . 

Officer  . 


Dated,  &c. 

This  notice  is  to  be  signed  by  a  director,  secretary,  or  other  autho- 
rized officer  of  the  coy. 

In  addition  to  a  5s.  registration  stamp,  a  notice  of  increase  of  capital  or  in 
number  of  members  must  be  stamped  as  above  mentioned,  pp.  486,  487.  And 
the  duty  of  5s.  per  lOOZ.  payable  under  sect.  112  of  the  Stamp  Act,  1891,  as 
amended  by  sect.  7  of  the  Finance  Act,  1899,  and  sect.  5  of  the  Revenue  Act, 
1903,  must  be  paid.     As  to  this,  see  p.  488. 


The  Companies  (Consolidation)  Act,  1908. 
Coy  Hmtd  by  shares. 

Special   Resolution    {pursuant  to   sect.  70  (1) )    of   the  - 

Company,  Limited.     Passed ,   19 — .     Confirmed , 

19—. 

At  an  extraordinary  general  meeting  of  the  members  of  the  sd 

coy,  duly  convened,  and  held  at ,  in  the  county  of ,  on  the 

day  of  ,  19 — ,  the  following  special  resolution  duly 

passed;  and  at  a  subsequent  extraordinary  general  meeting  of  the 
members  of  the  sd  coy,  also  duly  convened,  and  held  at  the  same 

place,  on  the day  of ,  19 — ,  the  following  special  resolution 

duly  confirmed: — 

Resolved — That,  &c. 

See  note  to  next  form. 


Form  236. 

Copy  of 

special 

re8olution(8). 
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Form  236a. 

Copy  of 

extraordinary 

resolution(8). 


The  Compauiesi  (Cousolidation)  Act,  1908. 
Coy  limtd  by  shares. 

Extraordinary  Resolution  {pursuant  to  sect.  70  (1))  of  the 
Company,  Limited  .    Passed ,  1 9 — . 

At  an  extraordinary  general  meeting  of  the  members  of  the  sd 

coy,  duly  convened,  and  held  at  — — .  in  the  county  of  ,  on  the 

day  of ,  19 — ,  the  following  extraordinary  i-esolution    

duly  passed:  — 

Kesolved— That,  &c. 

A  special  or  extraordinary  resolution  uee<l  not  be  advertised  in  the  Gazette 
unless  it  is  for  winding-up. 

Where  a  upecial  or  extraordinary  resolution  has  been  passed  pursuant  to 
sect.  69  of  the  Companies  (Consolidation)  Act,  1908,  a  copy  is  to  be  printed 
and  forwarded  to  the  registrar  and  is  to  be  recorded  by  him.  See  sect.  70  (1) 
of  the  Act.  It  should  be  signed  by  a  director,  secretiiry.  or  some  other  duly 
authorized  official.     See  sect.  117  of  the  Act. 


Form  237. 

Report  to  be 
submitted 
to  statutory 
meeting. 
Sect.  (35  of 
the  Act. 


The  Companies  (Consolidation)  Act,  1908. 

[o8.  registration  stamp.] 

Report  {pursiumt  to  sect.  65  (5)  ^  of  the ■  Company,  Limited. 

To  be  certified  by  not  less  than  two  directors,  or  where  there  are  leas  than  two 
directors  by  the  sole  director  or  manager,  and  forwarded  at  least  seven  days 
before  the  statutory  meeting  to  every  member  of  tlie  company,  and  to  be  liU'd 
with  the  registrar  forthwith  after  the  sendimr  thereof  to  the  meraljcrs.     Sect.  65. 


(a)  The  total  number  of  shares  allotted  is  —  -,  of  which are 

allotted  Estate  as  ''  fully  paid  up  "  or  "  paid  up  otherwise  than  in 

cash  to  the  extent  of per  share  "]  in  conson  of  ,  and  upon 

each  of  the  remaining  shares  the  sum  of has  been  pd  in  cash. 

(b)  The  total  amount  of  cash  received  by  the  coy  in  respect  of 

the  shares  issued  wholly  for  cash  is  £ ,  and  on  the  shares  issued 

partly  for  cash  is  £ . 

(c)  Abstract  of  the  receipts  of  the  coy  on  account  of  its  capital, 
whether  from  shares  and  debentures  and  other  sources,  the  pay- 
ment thereout  and  parlars  of  balance  in  hand  to  a  date  within  seven 
days  of  the  date  of  the  report. 


[Tabular    form     with     two    columns    under    headings    of 
Receipts"  and  "Particulars  of  Payments."] 


Particulars    of 
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The  following  is  an  account  (or  estimate;  of  the  preliminary  ex-    Form  237. 
penses  of  the  coy. 

[Tabular  form  in  two  columns  (no  headings) — the  first  for  the  items,  and 
the  second  for  the  estimated  amounts.] 

(d)  Names,  addi-esses  and  descriptions  of  the  directors,  auditoi-e 
(if  any),  manager  (if  any)  and  secretary  of  the  coy. 

[Tabular  form  in  four  columns  under  the  headings  of  "  Surname,"  "  Christian 
Name,"  "Address,"  and  "Description."  The  columns  are  to  be  continued  for 
auditors  (if  any),  manager  (if  any),  and  secretary.] 


(e)  Particulars  of  any  contract  the  modification  of  which  is  to  be 
submitted  to  the  meeting  for  its  approval,  together  mth  the  parlars 
of  tlie  modification  or  proposed  modification . 


Dated,  &c. 

We  hereby  certify  this  report. 

>   Directors. 

We  hereby  certify  that  so  nuuh  of  this  report  as  relates  to  the 
shares  allotted  by  the  coy  and  to  the  cash  received  in  respect  of  such 
shares  and  to  the  receipts  and  payments  of  the  coy  on  capital  account 
is  correct. 


Auditors. 


A  private  company,  though  it  must  hold  the  statutory  meeting,  need  not 
forward  and  file  the  preliminary  report.  Companies  (Consolidation)  Act, 
1908.  s.  65  (10). 


The  Company,  Limited.  Form  238. 


.  .  List  of 

List  of  Membeks  to  he  submitted  to  the  Statuton/  Meeting  of  members  to  be 
the  Company:-  .ttuio?/*" 

meeting. 
[Names  of  members,  addresses,  descriptions,  and  number  of  shares  held  by   gg^j   55  ^f 
each  member.]  Act  of  1908. 

Secretary. 

The  directors  shall  cause  a  list  showing  the  names,  descriptions,  and  addresses 
of  the  members  of  the  company,  and  the  number  of  shares  held  by  them  re- 
spectively, to  be  produced  at  the  commencement  of  the  meeting,  and  to  remain 
open  and  accessible  to  any  member  of  the  company  during  the  continuance  of 
the  meeting.     Sect.  65  (6)  of  the  Companies  (Consolidation)  Act,  1908. 
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Ilegi«tration 
of  mortfji'iigea 
and  charges. 

Notes  on  the 
uection . 


Registration  of  Mortgages  and  Charges  under  Sect.  93  of  the 
Companies  (Consolidation )  Act,  1908. 

See  the  section  in  the  Appendix:  and  Co.  IVec,  I't.  III.,  pp.   165 — 181. 

With  reference  to  this  section,  which  takes  the  place  of  sect.  14  of  the  Act 
of  1900,  as  amended  by  sect.  10  of  tiie  Act  of  1907.  the  following'  points 
may  be  noted:  — 

1.  The  section  does  not  touch  a  mortgage  or  charge  created  before  1st  April, 
1909.     Watson  ^  Co.  v.  Spiral  Globe,  Limited,  (1902)  2  Ch.  209. 

2.  It  only  applies  to  certain  classes  of  mortgages  or  charges — those  specified 
in  paragraphs  (a),  (b),  (c),  (d),  (e)  and  (f)  of  sub-sect.  (1)  (p.  018).  A 
simple  mortgage  or  charge — not  for  the  purpose  of  securing  an  issue  of  deben- 
tures or  debenture  stock — on  a  concession,  patent,  or  cojiyright,  or  deposit  of 
dock  warrants,  bills  of  exchange,  or  other  mercantile  documents,  is  not  within 
the  section. 

But  a  mortgage  pursuant  to  a  provision  in  a  trust  deed  securing  debenture 
stock  requires  registration  {Cnmbrook  v.  Land  Debenture  Corporation,  (1904; 
1  Ch.  103),  unless  the  registration  has  been  effected  under  par.  (3)  of  sub- 
sect.  (1).     See  p.  617,  infra. 

As  to  what  is  a  bill  of  sale,  see  sect.  4  of  the  13ills  of  Sale  .\ct,  1878.  A 
pledge  of  goods  accompanied  by  delivery  of  possession  to  the  pledgee  is  not  a 
bill  of  sale  {Ex  parte  Hubbard  (1886),  17  Q.  B.  D.  690),  nor  is  an  oral  agree- 
ment giving  security  followed  by  possession  {Charlesworth  v.  Mills,  (1892) 
A.  C.  231;  Ratnsay  v.  Margrctt,  (1894)  2  Q.  B.  18);  nor  prima  facie  are 
inventories  of  goods  with  receipt  attached  {Ramsay  v.  Margrett,  supra  : 
Pnidential  Mortgage  Co.  v.  Marylebone  Borough  Council,  8  L.  G.  R.  201) ; 
nor  sale  and  hiring  agreements  {North  Central  Waggon  Co.  v.  Manchester 
Bail.    Co.,   13   App.   Gas.   544). 

A  re-insurance  contract  involving  book  debts  does  not  re([uire  registration 
if  it  creates  no  charge  on  the  book  debts.  Law  Car  and  General  Insur.  Corp., 
55  Sol.  J.  407. 

As  to  paragraph  (f).  A  floating  charge  is  a  charge  on  property  of  a  comjiany 
present  and  future,  so  framed  as  to  leave  the  company  at  liberty  +o  deal  with  the 
property  charged  in  the  ordinary  course  of  its  business  until  the  charge  finally 
attaches  by  reason  of  a  winding-up  or  the  appointment  of  a  receiver.  See 
Panama,  <^-c.  Co.,  5  Ch.  318;  Government  Stock  Co.  v.  Manilla  Railway  Co., 
(1897)  A.  C.  86.  Such  a  chai-ge  takes  effect  as  an  immediate  and  continuing 
charge  {Florence  ^  Co.,  10  C.  D.  541),  and,  prima  facie,  leaves  the  company  at 
liberty  to  create  specific  mortgages  ranking  in  priority  to  a  floating  charge 
{Wheatley  v.  Silkstone  Co.,  29  C.  D.  715);  but  the  floating  charge  is  valid  as 
against  general  creditors  {South  American  Co.,  2  C.  D.  337),  though  an  execu- 
tion creditor  may  obtain  priority  {Evans  v.  Rival  Granite  Quarries,  (1910)  2 
K.  B.  979).  Nevertheless,  the  provisions  contained  in  sects.  107  and  212  must  be 
borne  in  mind.  As  to  a  floating  cliarge  created  within  three  months  of  winding- 
up,  see  Orleans  Motor  Co.,  (1911)  2  Ch.  41.  And  as  to  what  is  payment  "at 
the  time  of  or  subsequently  to  the  creation  "  of  the  debenture  in  such  a  case, 
see  Columbian  Fire-proofing  Co.,  (1910)  2  Ch.  120.  Commonly  a  floating 
charge  comprises  the  whole  of  the  company's  property,  and  a  charge  on  the 
"  undertaking  "  includes  all  the  property,  and  operates  as  a  floating  charge. 
But  a  floating  charge  on  part  of  the  company's  assets  or  property  is  within 
the  section.     Illingsworth  v.  Houldsivorfh,   (1904)  A.  C.  355. 


FORMS. 

3.  It  is  the  security  which  is  avoided.  Under  sub-sect.  (1)  the  company  has 
to  repay  the  money  lent  at  once. 

4.  Sub-sect.  (1)  of  sect.  14  of  the  Act  of  1900  used  the  expression  "filed 
with  the  registrar  for  registration."  As  to  this  expression,  the  registrar  was 
advised  and  acted  on  the  footing  that  this  meant  temporarily  filed.  The 
new  Act  provides  for  filing  particulars. 

5.  Sub-sect.  (3)  provides  for  a  different  mode  of  registration,  viz.,  by  regis- 
tering certain  specified  particulars.  Harrogate  Estates,  Limited,  (1903)  1  Ch. 
498.  And  this  mode  is  now  commonly  adopted  in  the  case  of  a  series  of 
debentures  and  debenture  stock.  Cunard  Steamship  Co.  v.  Hopivood,  (1908) 
2   Ch.    564. 

6.  The  word  "  charge  ''  includes  an  equitable  charge. 

A  mortgage  or  charge  is  "  created  "  when  the  deed  is  executed  or  the  agree- 
ment made,  though  the  advance  takes  place  subsequently.  Watson  ^  Co.  v. 
Spiral  Globe  Co.,  (1902)  2  Ch.  299;  Re  Harrogate  Estates,  Limited,  (1903) 
1  Ch.  498;  Appleyard  v.  New  London  and  Suburban  Co.,  (1908)  1  Ch.  621. 

As  to  what  is  a  "  floating  charge,"  see  Form  599,  and  Co.  Prec,  Pt.  III. 

7.  "Book  debts"  are  debts  entered  or  commonly  entered  in  books.  Sei- 
Shipley  V.  MarshuU,  14  C.  B.  N.  S.  566;  Tailby  v.  Official  Receiver,  10  App. 
Cas.  523;  Dawson  v.  Isle,  (1906)  1  Ch.  633.  No  registration  is  necessary 
unless  there  is  a  charge  on  the  debts.  Law  Car  and  General  Insurance  Corp., 
(1911)  W.  N.  101. 

8.  A  mortgage  made  after  the  Act  of  substituted  property  comprised  in  a  trust 
deed  executed  before  the  Act  requires  registration  {Cornbrooh  v.  Land  Deben- 
ture Corporation,  (1904)  1  Ch.  103),  unless  the  company  is  not  a  party. 
Bristol  United  Breweries  v.  Abbott,  (1908)  1  Ch.  279.  Or  unless  the  trust 
deed  has  been  registered  under  par.  3  of  sub-sect.  (1)  of  sect.  93  of  the  Act. 
Cunard  Steamship   Co.  v.  Hopivood,   (1908)  2  Ch.  564. 

9.  Although  the  security  is  under  the  section  avoided  by  non-registration  the 
obligation  of  the  company  to  repay  the  money  lent  remains  as  an  unsecured 
liability,  and  matures  at  once.     See  sect.  93  (1). 

10.  Sect.  96  empowers  the  Court,  on  being  satisfied  that  the  omission  to 
register  a  mortgage  or  charge  within  the  required  time,  or  that  the  omission 
or  misstatement  of  any  particular  with  respect  to  such  mortgage  or  charge 
"  was  accidental  or  due  to  inadvertence  (see  Jackson  ^  Co.,  (1899)  1  Ch.  348), 
or  to  some  other  sufficient  cause,  or  is  not  of  a  nature  to  prejudice  the  position 
of  creditors  or  shareholders  of  the  company,  or  that  on  other  grounds  it  is  just 
and  equitable  to  grant  relief  to,"  to  extend  the  time  for  registration  on  such 
terms  and  conditions  as  seem  to  the  judge  just  and  expedient.  In  exercising 
this  discretionary  power  of  relief  the  practice  is  to  insert  in  the  order  the 
following  words: — "This  order  to  be  without  prejudice  to  the  rights  of  parties 
acquired  prior  to  the  time  when  such  debentures  shall  be  actually  registered." 
Re  Joplin  Brewery  Co.,  (1902)  1  Ch.  79;  Re  Spiral  Globe  Co.,  (1902)  1  Ch. 
396;  Re  Abrahams  ^  Sons,  (1902)  1  Ch.  695;  Cardiff  Workmen's  Cottage, 
(1907)  2  Ch.  627;  Ehrmann  Brothers,  (1906)  2  Ch.  697.  In  this  last  case 
the  Court  of  Appeal  explained  that  this  proviso  is  only  designed  to  protect 
rights  acquired  by  execution,  charge  or  otherwise,  against  the  property  of  the 
company  in  the  interval  between  the  expiration  of  the  twenty-one  days  for 
registering  and  the  extended  time  allowed  by  the  order.  It  does  not  protect 
the  existing  unsecured  creditors  who  have  not  obtained  any  security  or  charge 
upon  the  property  subject  to  the  debentures,  and  see  J.  C.  Johnson  ^  Co., 
(1902)  2  Ch.  101,  C.  A. 

Where  an  order  extending  the  time  is  made,  and  these  words  appear  in  it, 
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Iju<  before  actual  registration  a  winding-up  commences,  the  mortgage  or  charge, 
if  subsequently  registered,  is  not  effective  against  the  general  body  of  creditors. 
Anglo-Oriental   Carpet   Co.,   (1903)    1    Ch.    914. 

An  order  for  extension  will  not  be  made  after  a  winding-up  lias  commouued. 
Re  Abrahams  ^  Sons,  (1902)  1  Ch.  695. 

If  an  order  for  extension  is  not  conveniently  obtainable,  the  company  may,  in 
lieu  thereof,  call  in  and  cancel  the  debentures,  and  is.sue  new  del)entures  to  be 
registered  in  duo  cooirse,  but  at  the  cost,  of  course,  of  new  stamp  duty.  Rowen  v. 
Defries  &;  Co.,  (1904)  1  Ch.  37;   Renshdw  i\-  Co.,  VV.  N.   (1908)  210. 

Sect.  97  provides  for  entering  .satisfaction,  and  sect.  98  for  an  index  to  the 
register,  and  sect.  99  for  penalties  for  default  in  complying  with  the  Act  a.-^  to 
registration. 

The  Court  has  power  to  extend  the  time,  oven  when  the  default  was  juade 
before  January  Ist,  1909.  Sect.  38  of  the  Interpretation  .\et,  1889.  JIertn 
and  Essex  Waterworks  Co.,  \V.  N.  (1909)  48. 

The  registrar's  certificate  of  registration  Is  conclusive.  Sect.  93  (5);  Yolland, 
lliisson  i\'  Birkrlt,  (1908)   1   Ch.    1.52;    Cunin-fl  Stenmsfii))  Co.,  (1908)  2  Ch.  5(!4. 


Form  239.  The  Couipanieb  ( Cou-soiidutiou)  Act,  i*JU8. 

Particulars 

of  mortgage  Particulars  to  be  su})plied  to  the  registrar  pur-suant  to  sect.  9."{  of 

ore  large.         ^  mortgage  or  charge  created  by  the ,  Limtd,  and  being: - 

(a)  A  mortgage  or  charge  lor  the  piirpo.se  of  securinu  any  is«ue  of 

debentures;  or 

(b)  A  mortgage  or  cluugo  on   micalh'd  .«<hai('  capital  of  the  coy; 

or 

(c)  A  mortgage  or  cliarge  created  or  evidenced  by  an  in.strunieut 

which,  if  executed  by  an  individual,  would  r(>(piire  registra- 
tion as  a  bill  of  sale;  or 

(d)  A  mortgage  or  charge  on  any  land  wherever  .situate  or  any 

interest  therein;  or 

(e)  A  mortgage  or  charge  on  any  book  debts  of  the  coy;  or 

(f)  A  floating  charge  on  the  undertaking  or  property  of  the  coy. 

Strike  out  the  sub-heads  (a),  (b),  (c),  (d),  (e)  or  (f),  which  do  not  apply. 


[Tabular  form  in  five  columns  headed: — (1)  Date  of  the  instrument  creating 
or  evidencing  the  mortgage  or  charge  and  description  thereof,  (2)  Amount 
secured  by  the  mortgage  or  charge,  (3)  Short  particulars  of  the  property  mort- 
gaged or  charged,  (4)  Names  (with  addresses  and  descriptions)  of  the  mort- 
gagees or  persons  entitled  to  the  charge,  (5)  Amount  or  rate  per  cent,  of  the 
commission,  allowance  or  discount  (if  any)  paid  or  made  either  directly  or 
indirectly  by  the  company  to  any  person  in  consideration  of  his  subscribing  or 
agreeing  to  subscribe,  whether  absolutely  or  conditionally,  or  procuring  or 
agreeing  to  procure  subscriptions,  whether  absolute  or  conditional,  for  any  of 
the  debentures  included  in  this  return.] 

Signature  . 
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The  Companies  (Consolidation)  Act,  1908.  Form  240. 


Particulars 
of  debentures 


Particulars  to  be  delivered  to  the  registrar  pursuant  to  sect.  9o  (3 ), 
relating  to  a  series  of  debentures  containing,  or  giving  by  reference  or  debenture 
to  any  other  instrument,  any  charge,  to  the  benefit  of  which  the  stock  sub- 
debenture  holders  of  the  sd  series  are  entld  pari  passu,  created  by 
the ,  Limtd. 

Note. — The  deed,  if  any,  containing  the  charge  must  be  deliv(ued 
mth  these  particulars  to  the  registrar  within  twenty -one 
days  after  the  execution  of  such  deed;  or,  if  there  is  no  such 
deed,  one  of  the  debentures  must  be  so  delivered  within 
twenty -one  days  after  the  execution  of  any  debentures  of 
the  series . 

[Tabular  form  in  columns  headed: — (1)  Total  amount  secured  by  the  whole 
series,  (2)  Amount  of  the  present  issue  of  the  series,  (3)  Dates  of  resolutions 
authorizing  the  issue  of  the  series,  (4)  Date  of  the  covering  deed  (if  any)  by 
which  the  security  is  created  or  defined;  or,  if  there  is  no  such  deed,  the  date  of 
the  first  execution  of  debentures  of  the  series,  (5)  General  description  of  the 
property  charged,  (6)  Names  of  the  trustees  (if  any)  for  the  debenture  holders, 
(7)  Amount  or  rate  per  cent,  of  the  commission,  allowance  or  discount  (if  any) 
paid  or  made  cither  directly  or  indirectly  by  the  company  to  any  person  in 
consideration  of  his  subscribing  or  agreeing  to  subscribe,  whether  absolutely 
or  conditionally,  or  procuring  or  agreeing  to  procure  subscriptions,  whether 
absolute  or  conditional,  for  any  of  the  debentures  included  in  this  return.] 

Signature . 


The  Companies  (Consolidation)  Act,  1908.  Foriii|241. 

First  issue. 
[A  OS.  cos  registration  fee  stamp 

must  be  impressed  here.] 

The ,  Limtd. 

Statement  of  particulars  as  required  by  sub-sect.   3  of  sect.   93 
when  more  than  one  issue  is  made  of  debentures  in  a  series. 

Note. — Sub-sect.  3  of  sect.  93  above  mentioned  provides:  — 

(1)  For  registration  of  particulars  of  the  entire  series  (for  which 

purpose  Form  No.  47a  must  be  used),  and 

(2)  When  there  is  more  than  one  issue  of  debentures  of  the 

series — for  the  registration  of  the  amount  and  date  of 
each  issue  (for  which  purpose  Form  No.  48  must  be  used). 

[Tabular  form  in  columns  headed: — (1)  Date  of  present  issue,  (2)  Amount 
of  present  issue,  (3)  Particulars  as  to  the  amount  or  rate  per  cent,  of  the 
commission^  allowance,  or  discount   (if  any)  paid,  or  made,  either  directly  or 
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indirectly,  by  the  company,  to  any  person  in  consideration  of  his  subscribing  or 
agreeing  to  subscribe,  whether  alisolutely  or  conditionally,  or  procuring  or 
agreeing  to  procure  subscriptions,  whether  absolute  or  conditional,  for  any  of 
the  debentures  included  in  this  return.] 


Signature  . 


The  fees  will  be  as  follows: — 


For  registering  any  mortgage  or  charge  created  by  a  company — 

Where  the  amount  of  the  mortgage  or  charge  or  debenture 

does  not  exceed  200/ £0  10     0 

Where  the  amount  of  the  mortgage  or  charge  or  debenture 

exceeds  200/ 100 

Provided  that  in  the  case  of  a  series  of  debentures  the  fee  for  registration  of 
each  debenture  of  the  same  series  after  the  first  shall  be  sixpence. 

Note. — The  original  instrument  evidencing  the  mortgage  or  charge  must  be 
presented  with  the  return  within  twenty-one  days  after  the  date  of  its  creation 
(sect.   14  (1))  accompanied  by  the  j)articulars  set  out  in  the  form. 


Form  242. 

Certificate  of 
registration, 
of  debentures. 


I  hereby  certify  that  a  series  of  debentures  created  by  The 

Coy,  Limtd,  on  the day  of ,  for  securing  the  sum  of  £ , 

was  this  day  registered  pursuant  to  sect.  93  of  the  Cos  (Consolida- 
tion) Act,  1908. 

Given  under  my  hand,  at  London,  this day  of , 

,  Registrar  of  Companies. 


Form  243. 

Registration 
under  sub- 
sect.  3. 


Application  having  this  day  been  made  for  the  entry  on  the  register 
of  the  particulars  required  by  sub-sect.  3  of  sect.  93  of  the  Cos  (Con- 
solidation) Act,  1908,  in  relation  to  a  series  of  debentures  containing 
a  charge  (to  the  benefit  of  which  the  debenture  holders  of  the  said 

series  are  entitled  pari  passu)  created  by ,  Limtd,  by  resolution 

passed  on  the  day  of  ,  1909  (and  one  of  such  debentures 

having  been  duly  produced),  I  hereby  certify  that  the  total  amount 
secured  or  intended  to  be  secured  by  the  said  series  is  100,000/.,  and 
that  all  the  particulars  required  by  sub-sect.  3  of  sect.  93  of  the  said 
Act  in  relation  to  tlie  said  series  have  been  this  day  entered  on  the 
register. 

Given  under  my  hand,  at  London,  this day  of , 

,  Registrar  of  Companies. 


Form  243a.       I  hereby  certify  that  a  mortgage  or  charge,  dated,  &c.,  and  created 

Certificate  of    ^^  "^^^ ^°^'  ^^°^*^'  ^^^  securing  debentures  for  the  aggregate 

registration  of  sum  of  £ ,  was  this  day  registered  pursuant  to  sect.  93  of  the 

trust  deed.        Cos  Act,  1908. 

Given,  &c. 
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The  Companies  (Consolidation)  Act,  1908.  Form  244. 


Memorandum    of    Satisfaction    of    Mortgage    or    Charge  Memorandum 

CREATED  BY  The ,  LiMiTED,  to  be  entered  on  the  Register  tiun. 

purstuint  to  sect.  97. 

Declaration  verifying  Memorandum  of  Satisfaction. 

[No  stamp  necessary.] 

The  Limtd. 

We,  ■ ,  of  ,  a  director  of  the  above-named  coy,  and  , 


of ,  the  secretary  of  the  above-named  coy,  solemnly  and  sincerely 

declare  that  the  parlars  contained  in  the  memorandum  of  satisfac- 
tion annexed  hereto,  and  dated 19 — ,  are  true  to  the  best  of  our 

knowledge,  information,  and  belief.      And  we  make    this    solemn 
declaration,  conscientiously  believing  the  same  to  be  true,  and  by 
virtue  of  the  provisions  of  the  Statutory  Declarations  Act,  1835. 
Declared,  at,  &c. 

Memorandum  of  Satisfaction  of  Mortgage  or  Charge. 
The  Limtd,  hby  gives  notice  that  the  (a),  dated  the  


day  of  19 —  (b),  and  created  by  the  coy  for  securing  the  sum 

of  £ ,  was  satisfied  to  the  extent  of  £ on  the day  of 

19—. 

In  witness   whereof  the  common  seal  of  the  coy  was  hereunto 

affixed  the day  of one  thousand  nine  hundred  and in 

the  presence  of 


I  Directors.  [Seal  of  coy.] 
,  Secretary. 

(a)  Insert  here  "  mortgage  "  or  "  charge,"  "  debentures  "  or  "  debenture 
.stock,"  as  the  case  may  be. 

(6)  If  a  number  of  charges  or  debentures  of  different  dates  are  included,  insert 
the  several  dates. 
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Copy  of  Register  of  Directors  or  Managers  of  register  of 

The Company pursuant  to  sect.  75.  directors  or 

^  managers. 

[Tabular  statement  in  columns  headed: — (1)  Names,  (2)  addresses,  (3)  occu- 
I)ations,  (4)  changes.] 

Signature . 

Officer . 

Dated  the day  of  ,  19—. 

See  as   to  this  return,   infra.  Appendix. 
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Form  246. 

Annual 
eummarj'. 


The  Companies  (Consolidation )  AlI,  1908. 

lA  OS.  cos  resist  ration  fee  stamp 
must  be  impressed  here." 

Summary  oi  Sh.are  C.vpital  am:)  Shares  of  The —  ,  Limited, 

made  tip  to  the day  of ,  19—  {being  the  fmirteenth 

day  afte)-  the  date  oi  th^f  first  ordinarif  fjeneral  itieeting  in 
19-). 

Nominal    share    capital.    £ \ ^j^^^^^   ,,j    _£*  j  -—    ^^^^ 

divided  into*    '  ' 

Total  number  of  shares  taken  up*  to  the day  of  -  -     , 

19 —  (which  number  must  af;;ree  with  the  total  shown  in 
the  list,  as  held  by  existing  members)      

Number  of  shares  issued  subject  to  payment  wholly  in  cash 

Number  of  shares  issued  a.s  fully  pd  up  otherwise  than  in  cash 

Number  of  shares  issued  as  partly  pd  up  t-o  the  extent  of 

per  share  otherwise  than  in  cash    

t  There  has  been  tailed  up  on  each  of shares £- 

There  has  been  called  up  on  each  of shares  i 

There  has  been  called  up  on  each  of shares £- 

+  Total  amount  of  calls  received,  including:  payment.s  on 
applicon  and  allotment    £- 

Total  amount  (if  any)  agreed  to  be  considered  as  pd  on 

shares  which  have  been  issued  as  fully  pd  up  otherwise 
than  in  cash    £- 

Total  amount  {it  any)  agreed  to  be  considered  as  pd  on 

shares  which  have  been  issued  as  partly  j^aid  up  to  the 
extent  of  per  share  £- 

Total  amount  of  calls  unpaid  £- 

Total  amount  (if  any^  of  sums  pd  by  way  of  commission  in 
respect  of  shares  or  debentures  or  allowed  by  way  of 
discount  since  the  date  of  last  summary  £- 

Total  amount  (if  any)  pd  on  § shares  forfeited  £- 

Total  amount  of  sliaros  and  stock  for  which  share    j  Shares. .       £- 
warrants  are  outstanding |  Stock  . .       £- 


♦Where  there  are  shares  of  different  kinds  or  amounts  (e.e;.,  preference  and 
ordinary,  or  101.  and  51.)  state  the  numbers  and  nominal  values  separately. 

t  Where  various  amounts  have  been  railed,  or  there  are  shares  of  different 
kinds,  state  them  separately. 

%  Include  what  has  been  received  on  forfeited,  as  well  as  on  existing,  shares. 

§  State  the  aggregate  number  of  shares  forfeited  (if  any). 
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Total  amount  of  share  warrants  issued  and   ,'  Issued  £ 

surrendered  resply  since  date  of  last  sum-   ! 

mary  ■    Surrendered.       £ 

Number  of  shares  or  amount  of  stock    j   Number  of  shares.         ■ 

comprised  in  each  share  warrant  ....    (    Amount  of  stock  . .       £ 

Total  amount  of  debt  due  from  the  coy  in  respect  of  all 
mortgages  and  charges  which  are  required  (or,  in  the 
case  of  a  coy  registered  in  Scotland,  Avhich,  if  the  coy 
had  been  registered  in  England,  would  be  required)  to 
be  registered  with  tlie  registrar  of  cos,  or  which  would 
require  registration  if  created  on  and  after  the  first  day 
of  July,   1908     £ 

NoTK. — Banking  companies  must  add  a  list  of  all  their  places  of  business. 

The  return  rmist  be  signed,  at  the  end,  bi/  the  manager  or  secretary  of  the 
■comfany. 

[Tabular  form  containing'  statement  in  form  of  balance  siieet  made  up  to  the 

of  . 

Names  and  addresses  of  directors.] 

tLiST  of  persons  holding  shares  in  the  Company,  Limited,  on  the  day 

of  ,  19 — ,  and  of  persons  who  have  held  shares  therein  at  any  time 

since  the  date  of  the  last  return,  showing-  their  Names  and  Addresses,  and  an 
Account  of  the  Shares  eo  held. 


Form  246. 


Naues,  Addresses,  and 
Occupations. 


Account  ok  Sharks. 


Folio  in 

. 

Eegia- 

ter 

Ledger 

Sur- 

Chris- 

Ad- 

Occu- 

taining 

name. 

Name. 

dress. 

pation. 

par- 

ticulars. 

•  •  Num- 
ber of 
Shares 
held  by 
existing 
Mem- 
bers 
at  date 
of  Re- 
turn. + 


t  Particulars  of 
Shares  transferred 
since  the  date  of 
the  last  Return, 
or  'in  the  case  of 
the  tirst  Retumj 
of  the  Incorpora- 
tion of  the  Com- 
pany, by  Persons 
who  are  still 
Members. 


i  Particulars  of 

Shares  transferred 

since  1  ho  date  of 

the  hist  Return,  or 

(in  the  case  of  the 

first  Return)  of  the 

1   Incorjjoration  of 

:  the  Company,  by 

Persons  wlio  have 

ceased  to  be 

I         Members. 


Date  of    I  i    Date  of 

Num-    Registra-    Num-    Eesristra- 

ber.t       tion  of    I   ber.+   j    tion  of 

Transfer.  |  i  Transfer. 


Re- 
marks 


*  The  aggregate  number  of  shares  held,  and  not  the  distinctive  numbers,  must  be  stated,  and 
the  column  must  be  added  up  throughout  so  as  to  make  one  total  to  agree  with  that  stated  in  the 
summary  to  have  been  taken  up. 

t  WTien  the  shares  are  of  dilferent  classes  these  columns  may  be  subdi%'ided  so  that  the  number 
of  each  class  held  or  transferred  may  be  shown  separately. 

i  The  date  of  registration  of  each  transfer  should  be  given  as  well  as  the  number  of  s-hares 
transferred  on  each  date.  The  particulars  should  be  placed  opposite  the  name  of  the  transferor 
.and  not  opposite  that  of  the  transferee,  but  the  name  of  the  transferee  may  be  inserted  in  the 
•'  Remarks  "  column  immediately  opposite  the  particulars  of  each  transfer. 
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Annual  Summary  of  Capital  and   List  of  Memukrs. 

The  obligation  on  the  part  of  a  company  to  file  the  above  is  imposed  by  sect.  26 
of  the  Act  of  1908,  reproducing  sect.  26  of  the  Act  of  1862  us  amended  by 
sect.  19  of  the  Companies  Act,  1900.  "  Calendar  year  "  in  the  section  means 
the  year  commencing  1st  of  January  and  ending  31st  of  December.  Gibson  v. 
Barton,  L.  R.  10  Q.  B.  329.  Not  making  a  return  at  the  proper  time  'i» 
prima  facie  evidence  against  each  director  of  an  offence.  (Hbson  v.  Barton, 
supra;  Edmonds  v.  Foster,  45  L.  J.  M.  C.  41 ;  Park  v.  Lawton,  (1911)  1  K.  B. 
599.  A  director  cannot  excuse  himself  for  non-compliance  with  the  section  by 
showing  that  owing  to  his  own  default  the  meeting  was  not  in  fact  called. 
See  Park  v.  Lawton,  supra.  The  return  should  be  made  even  where  no  meeting 
is  held.  (See  the  above  cases.)  The  return  should  be  signed  by  the  manager 
or  secretary  of  the  company.  Sect.  26  (4).  If  the  company  is  a  "  private 
company,"  as  defined  by  sect.  121  of  the  Act,  the  return  need  not  contain  the 
statement  in  the  form  of  a  balance  sheet  required  by  sub-sect.  (3),  and  a 
company  does  not  cease  to  be  a  i)rivat«^'  company  simply  because  it  is  proved 
that  the  company  has  disrcgardt'd  some  of  the  provisions  of  ito  articles, 
referred  to  in  sect.  121  of  the  Act.  Park  v.  Rmjaltirs  Si/ndicntr. 
(1912)  1  K.  B.  320.  Neglect  to  comply  with  sect.  26  is  a  criminal  offence 
{Reg.  v.  Tyler,  (1891)  2  Q.  B.  599)  involving  a  jjcnalty  of  5/.  a  day  so  long 
as  the  default  continues  (sub-sect.  (5)).  Proceotlings  to  enforce  the  penalty 
are  taken  before  u  magistrate  under  the  Summary  Jurisdiction  Acta  (11  k  12 
Vict.  c.  43,  42  &  43  Vict.  c.  49,  and  47  &  48  Vict.  c.  43).  The  magistrate  may 
enquire  into  the  sufficiency  or  accuracy  of  the  return.  Briton  Medical  Co., 
37  W.  R.  32.  The  complaint  must  be  brought  within  six  months.  Edmonds  v, 
Foster,  supra.  As  to  what  are  fixed  assets  and  how  value  to  be  ascertained,  see 
noJlowaj/  v.  Schitl.  Scrbohm  if  Co.,  Limitrd.  \V.  N.  (1912)  131. 


Form  247. 

Resolution 
for  registra  - 
tion  of 
existing 
company. 


Of  Existing  Companies. 

As  to  the  registration  of  existing  companies,  seo  Part  \'1I.  of  the  Act  of  1908. 

That  the  coy  be  registered  under  the  Cos  (Consolidation)  Act, 
1908,  [as  a  coy  limtd  by  shares,  and  that  the  coy's  name  be  changed 
10  The Coy,  Limtd]. 

The  words  in  brackets  should  be  omitt<}d  where  the  company  is  going  to 
register  as  an  unlimited  company,  and  even  where  it  is  to  register  as  a  limited 
company  they  would  seem  unnecessary,  though  commonly  used.  See  sect.  26 J 
of  the  Act  of  1908. 


Form  248. 

Application 
for  registra- 
tion with 
limited 
liabilitv. 


The  Companies  (Consolidation)  Act,  1908. 
Limited  Company. 

Applicon  by  the  Coy  for  a  certificate  of  incorporation  as  a 

limtd  coy  under  the  Cos  (Consolidation)  Act,  1908. 

The Coy,  constituted  by ,  dated  the ,  desires  to  register 

itself  as  a  coy  limtd  by  under  the  Cos  (Consolidation)  Act, 

1908,  by  the  name  of Coy,  Limtd,  and  for  that  purpose  presents 

the  under-mentd  documents  for  registration  under  the  sd  Act. 


Dated  the 


day  of  — 


19- 


FORMS.  025 

Documents    presented    for    registration  with    the    foregoing    ap-    Form  248. 
plicon: — 

1.  Copy  of  the  — —  constituting  the  coy. 

2.  List  of  the  members  of  the  coy  made  up  to  tiie day  of . 

3.  Statement  showing  the  nominal  capital  of  the  coy,  &c. 

4.  Copy  resolution  of  the  coy  assenting  to  its  registration  as  a 

limtd  coy,  and  adding  the  word  "  limtd  "  to  its  name. 

5.  Declaration  by  of  the  coy,  verifying  the  particulars  set 

forth  in  the  documents  above  meutd. 

Where  the  company  is  already  registered,  e.g.,  under  7  &  8  Vict.  c.  110,  the 
words  "  constituted  by  deed  of  settlement  "  in  the  above  form  will  be  altered  to 
"completely  registered  under  the  Act  7  &  8  A'ict.  c.  110  "  [or,  an  the  case  may 
ie] ;  and  item  1  of  the  documents  will  be  omitted. 

The  application  is  to  be  signed  by  a  director,  secretary,  or  other  authorized 
officer  of  the  company. 


The  Companies  (Consolidation)  Act,  1908.  Form  249. 


Unlimited  Company.  Application 

^      ''  to  register 

Applicon  by  the  Coy  for  a  certificate  of  incorporation  under  company. 

the  Cos  (Consolidation)  Act,  1908. 

The  Coy,  constituted    by  ,  dated    the  ,  desires    to 

register  itself  under  the  Cos  (Consolidation)  Act,  1908,  and  for  that 
purpose  presents  the  under-raentd  documents  for  registration  under 
the  sd  Act. 

Dated  the day  of . 


Documents   presented    for    registration    with   the    foregoing   ap- 
plicon:— 

1.  Copy  of  the constituting  the  coy. 

2.  List  of  the  members  of  the  coy  made  up  to  the day  of . 

.'5.  Statement  of  the  registered  office  of  the  coy. 

4.  Copy  resolution  of  the  coy  assenting  to  its  registration. 

5.  Declaration  by of  the  coy  verifying  the  parlars  set  forth  in 

the  documents  above  mentd. 

Where  the  company  is  already  registered,  items  1  and  4  will  be 
omitted. 

The  Companies  (Consolidation)  Act,  1908.  Form  250. 

List  of      31    j 
[A  5s.  COS  registration  lee  stamp  members. 

must  be  impressed  here.] 

List  of  members  of  the Coy  made  up  to  tlie day  of , 

19—. 

Dated day  of -,  19—. 
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Form  250.  [Tabulated  form  in  columns  headed:— (1)  Name  of  member,  (2)  addresa  of 
member,  (3)  occupation  of  member,  (4)  number  of  shares  or  amount  of  etock 
held,  (5)  distinctive  numbers  of  the  shares  (if  any).] 


Form  250a.  The  Companies  (Consolidation)  Act,  1908. 


Statement  of  Limited  Company, 

capital,  &c.  "^      •' 

St^atement  of  the  nominal  share  capital  of  The Coy,  its  division 

into  shares,  and  the  shares  taken  and  amount  pd  thereon,  or  the 

amount  of  stock  of  which  it  consists,  on  the  day  of  ;  also 

of  the  name  and  rep^istered  ofRoo  of  the  coy. 

Amount  of  nominal  capital. 

Number  of  shares  into  wliich  it  is  divided,  and  amount  of  each 
share. 

Number  of  shares  taken  up  to  the  — —  day  of  . 

Amount  pd  on  each  share. 

Amount  of  stock  of  which  it  consists. 

Name  of  the  coy. 

Reg'istered  office. 

Dated day  of . 

Thi.s  statement  to  bo  sij^ned  by  a  director,  secretary,  or  other  authorized  officer 
of  the  company. 

The  above  is  to  be  registered  with  the  application  for  incorporation  as  a 
limited  company.  See  sect.  183.  It  should  be  signed  in  the  same  manner  aa 
Form  246. 


Form  250b.  The  Companies  (Consolidation)  Act,  1908. 


declaration  to  DECLARATION  Verifying  DOCUMENTS  presented  for  Registration 

be  filed.  i,y  The Company  with  its  appUcatkni  for  incorporation. 

{Sect.  254.) 

We of and of being'  two  of  the do  solemnly 

and  sincerely  declare  that  the  parlars  set  forth  in  the  several  docu- 
ments accompanying  this  declaration,  and  marked  resply  \\'ith  the 

letters   are   true;   and   we  make  this  solemn  declaration  con- 

Bcientiously   believing  the   same  to  be  tnio.  and  by  virtue  of  the 
provisions  of  the  Statutory  Declarations  Act,  1835. 

Declared  at this day  of 19 — ,  before  me . 

Signatures  of  two  directors  or 
other  principal  officers. 


As  to  the  above  form,  see  sect.  254  of  the  Act  of  1908.  The  declaration 
should  be  made  by  two  of  the  directors  or  other  principal  oiEcers  of  the 
company. 
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Under  tlie  Act,  any  company  registered  before  or  after  the   passing  of  the    Form  260b. 

Act  aa  an  unlimited  company  may  register  under  the  Act  aa  a  limited  company.    — 

The  chief  object  of  this  enactment  was  to  enable  banking  companies  already 
registered  as  unlimited  to  re-register  as  limited  companies,  and  most  of  these 
companies  have  already  availed  themselves  of  this  useful  power. 

On  the  registration  of  a  company  v?hich  has  already  been  registered,  the 
Registrar  is  to  close  the  former  registration,  and  may  [and  usually  does]  dis- 
pense with  the  delivery  of  copies  of  any  documents  with  copies  of  which  he 
was  furnished  on  the  original  registration;  but,  save  as  aforesaid,  the  registra- 
tion is  to  take  place  in  the  same  manner  and  have  the  same  effect  as  if  it  were 
the  first  registration  of  the  company.  Sect.  259.  Accordingly,  the  above 
forms  can,  with  slight  modifications,  be  adopted. 

A  simple  resolution  for  registration  under  Part  VII.  will  follow  the  terms  of 
Form  247,  supra,  p.  624. 

But  usually  the  powers  conferred  by  sect.  58  of  the  Act  of  1908  arc 
exercised.     See  infra. 


The  following  is  an  example  of  a  resolution  for  registration  and  increase  oi'    Form  250;:. 

<-apital,  pursuant  to  sects.  57 — 8: —  ^      ,   ,.      „ 

^  '-  Kesolution  lor 

registration 
That  this  coy,  now  registered  as  an  unlimbd  coy,  be  registered  with  previous 
under  the  Cos  (Consolidation)  Act,  1908,  as  a  coy  limtd  by  shares:  J.^p^t'^J®  ° 
And  that  for  the  purposes  of  such  registration  the  nominal  amount 
of    the    capital    be    increased    from    2,000,000^.    to    3,000,000Z.,    by 
increasing   the   nominal  amount  of  each  share   from   50^   to   75/.: 
And  that  no  part  of  such  increased  capital  shall  be  capable  of  being 
called  up  except  in  the  event  of  and  for  the  purposes  of  the  coy 
being  wound  up,  and  that  the  name  of  the  coy  be  changed  to  The 
Coy,  Limtd. 

For  resolution  whore  capital  is  not  increased,  see  supra,  Form  247. 

It  is  conceived  that  sect.  252  of  the  Act  (replacing  sect.  188  of  the 
Companies  Act,  1862),  applies  where  a  banking  company  re-registers  under 
sect.  58  of  the  Act  of  1908,  or  did  so  under  the  Act  of  1879. 


The  Companies  (Consolidation)  Act,  1908. 
Limited  Company. 


Form  250d. 

Resolutions 
for  filing. 


Copy  resolutions  passed  at  a  general  meeting  of  the 
fo  its  being  registered  with  limited  liability. 


assenting 


[Set  them  out.] 


s  s  2 
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ARTICLES  OF  ASSOCIATION. 


CHAPTER  IX. 

INTRODUCTORY  NOTES. 

Summary  of  Statutory  Provisions. 

Sects.  10,  11,  12,  and  15  of  the  Act  of  1908  provide  as  follows:—         Articles  of 

association. 

10. — (1)  There  may  in  the  case  of  a  company  limited  by  shares  and  there 

shall  in  the  case  of  a  company  limited  by  guarantoe  or  unlimited  be  registered 

with  the  memorandum,  articles  of  association  signed  by  the  subscribers  to  the 

memorandum  and  prescribing  regulations  for  the  company. 

(2)  Articles  of  association  may  adopt  all  or  any  of  the  regulations  contained 
in  Table  A.  in  the  first  schedule  to  this  Act. 

(3)  In  the  casfl  of  an  unlimited  company  or  a  company  limited  by  guarantee, 
the  articles,  if  the  company  has  a  share  capital,  must  state  the  amount  of  share 
capital  with  which  the  company  proposes  to  be  registered. 

(4)  In  the  case  of  an  unlimited  company  or  a  company  limited  by  guarantee, 
if  the  company  has  not  a  share  capital,  the  articles  must  state  the  number  of 
members  with  which  the  company  proposes  to  be  registered,  for  the  purpose  of 
enabling  the  registrar  to  determine  the  fees  payable  on  registration. 

11.  In  the  case  of  a  company  limited  by  shares  and  registered  after  the  com-  Application 
meiicement  of  this  Act,  if  articles  are  not  registered,  or,  if  articles  are  regis-  of  Table  A. 
tered,  in  so  far  as  the  articles  do  not  exclude  or  modify  the  regulations  in 

Table  A.  in  the  first  schedule  to  this  Act,  those  regulations  shall,  so  far  a^ 
applicable,  be  the  regulations  of  the  company  in  the  same  manner  and  to  the 
same  extent  as  if  they  were  contained  in  duly  registered  articles. 

12.  Articles  must —  Form, 

(a)  be  printed;  si3ureof 

(b)  be  divided  into  paragraphs  numbered  consecutively;  articles 

(c)  bear  the  same  stamp  as  if  they  were  contained  in  a  deed;  and 

(d)  be  signed  by  each  subscriber  of  the  memorandum  of  association  in  the 

presence  of  at  least  one  witness  who  must  attest  the  signature,  and 
that  attestation  shall  be  suflScient  in  Scotland  as  well  as  in  England 
and  Ireland. 
15.    The  memorandum  and   the  articles   (if  any)   shall  be  delivered  to  the   Registration 
registrar  of  companies  for  that  part  of  the  United  Kingdom  in  which  the  re-    ^^  memoran- 
gistered  office  of  the  company  is  stated  by  the  memorandum  to  be  situate,  and   ^j.jj(.igg 
he  shall  retain  and  register  them. 

The  great  majority  of  companies  formed  under  the  Act  are  regis- 
tered as  companies  limited  by  shares.    In  the  case  of  such  companies, 
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ARTICLES  OF  ASSOCIATION.  [ChaT.    IX. 


Ill  bOIUC  CilHeS 

no  iirtioles 
regristered. 


as  appears  from  sects.  10  and  11,  ahuve  mentioned,  articles  of  associa- 
tion may  be  i-egistered  with  the  momoranduin:  if  not  so  registered 
then  Table  A.  will  apply. 

In  a  considerable  number  of  cases  no  articles  are  registered,  and 
Table  A.  accordingly  applies  en  bloc.  Grave  inconvenience  has 
often  resulted  from  the  adoption  of  this  course,  as  several  of  the 
provisions  of  Table  A.  ai-e  inconsistent  with  particular  sections  of  the 
Act,  and  therefore  unreliable  and  misleadiu*;. 

It  is  impossible,  too,  that  Table  A.,  from  its  very  generality, 
should  properly  meet  the  special  requirements  of  each  company. 
More  often  Table  A.  is  not  adopted  in  its  entirety,  but  promotorp 
exercise  the  power  contained  in  sect.  10  (2)  by  registering  articles 
which  adopt  Table  A.,  with  some  modifications.  See  infra,  Form  252, 
for  an  example. 

This  course,  too,  is  attended  witli  inconvenience,  because  instead 
of  a  complete  and  consistent  set  of  regulations,  it  involves  piecing 
together  clauses  from  Table  A.,  with  variations  and  atlditions  from 
the  new  clauses  engrafted  upon  it,  and  constant  cross-roferonce  and 
comparison.  The  object  in  both  cases  is  to  save  expense;  but 
experience  goes  to  show  that  the  trifling  additional  expense  incurred 
in  preparing  and  registering  a  full  set  of  articles  is  amply  com- 
pensated by  the  possession  of  a  complete  code  of  regulations. 

Whichever  mode  is  adopted,  the  regulations  (unlike  the  company's 
memorandum  of  association)  can  always  be  altered  or  added  to  from 
time  to  time,  and  so  inherent  a  characteristic  is  this  alterability  of 
articles,  that  a  company  cannot  by  any  stipulation  divest  itself  of  the 
power  of  alteration  or  exempt  any  clause  from  alteration.  Walker  v. 
London  Tramivays  Co.,  12  Ch.  1).  705;  Malleson  v.  National 
hisurance  Co.,  (1894)  1  Ch.  200.  And  this  principle  applies  not  only 
as  bet\veen  the  company  and  its  shareholders,  but  as  between  the 
companies  and  an  outsider.  Allen  v.  Gold  Reefs  of  We^t  Africa, 
(1900)  1  Ch.  656;  Punt  v.  Symcms  d  Co..  (1903)  2  Ch.  .306.  Thus 
sect.  13  provides  that:  — 


Alteration  of 
articles  by 
special  reso- 
lution. 


13. — (1)  Subject  to  the  provi.sious  of  this  Act  and  to  the  conditions  eontnined 
in  its  memorandum,  a  company  may  by  special  resolution  alter  or  add  to  its 
articles;  and  any  alteration  or  addition  so  made  shall  be  as  valid  as  if 
originally  contained  in  the  articles,  and  be  subject  in  Uke  manner  to  alteration 
by  special  resolution. 

(2)  The  power  of  altering  articles  under  this  section  shall,  in  the  case  of  an 
unlimited  company  formed  and  registered  under  the  Joint  Stock  Companiw 
•Vets,  extend  to  altering  any  regulations  relating  to  the  amount  of  capital  or  its 
distribution  into  shares,  notwithstanding  that  those  regulations  are  contained 
in  the  memorandum. 

The  term  "  articles  "  used  in  the  above  sections  is  defined  by  sect.  285  of  the 
Act  as  follows: — "  '  Articles  '  means  the  articles  of  association  of  a  company  as 
originally  framed  or  as  altered  by  special  resolution,  including,  so  far  as  they 
apply  to  the  company,  the  regulations  contained  (as  the  case  may  be)  in 
Table  B.  in  the  Schedule  annexed  to  the  Joint  Stock  Companies  Act,  1856,  or  in 
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Table  A.  in  the  First  Schedule  annexed  to  the  Companies  Act,  1862,  or  in  that 
Table  as  altered  in  pursuance  of  section  seventy-one  of  that  Act,  or  in  Table  A. 
in  the  First  Schedule  to  this  Act." 

By  means  of  this  definition  the  Act  gets  rid  of  what  has  been  for  many 
years  past  a  troublesome  ambiguity — the  use  sometimes  of  "  articles,"  some- 
times of  "  regulations,"  and  of  the  clumsy  circumlocution  so  often  ajjpearing 
in  the  text  of  the  former  Acta,  e.g.,  in  sect.  12  of  the  Act  of  1862,  "  if 
authorized  so  to  do  by  its  regulations  as  originally  framed  or  as  altered  by 
special  resolution,"  and  substitutes  the  simple  expression  "  if  authorized  by 
its  articles."     See,  e.g.,  sect.  41  (1908). 


As  to  interpretation  of  the  articles,  see  syi(pra,  p.  591  et  seq.  Interpreta- 

Tlie  articles  of  a  company  are  subordinate  to  and  controlled  by  the 
memorandum  of  association.  The  memorandum  contains  the  condi-  randum  the 
tions  upon  which  alone  the  company  is  granted  incorporation —  dominant 
oonditions  which  are  fundamental.  The  articles  are  tlie  internal 
regulations  of  the  company,  and  over  these  tlie  members  have  full 
control,  and  may  alter  them  from  time  to  time  as  they  think  fit  by 
pursuing  the  course  pointed  out  in  sects.  13  and  69  of  the  Act; 
subject  only  to  this,  tliat  they  keep  within  the  limits  marked  out  by 
the  conditions  of  the  memorandum  of  association  and  the  general  law, 
and  that  they  cannot,  by  altering  the  articles,  justify  the  breach  of  an 
independent  contract  unless  it  was  made  subject  to  alteration.  Baily 
V.  British  Equitable  Assurance  Co.,  (1906)  A.  C.  35. 

"  The  memorandum  is,  as  it  were,  the  area  beyond  which  the  action 
of  the  company  cannot  go;  inside  that  area  the  shareholders  may 
make  such  regulations  for  their  own  government  as  they  think  fit." 
Per  Lord  Cairns,  L.  C,  Ashbury  Bail.  Co.  y.  JRiche,  L.  R.  7  H.  L. 
653,  671. 

Hence,  any  articles  that  go  beyond  the  company's  limited  sphere  of 
activity  or  what  the  law  allows  will  be  inoperative,  and  anything 
done  under  the  authority  of  such  articles  void  and  incapable  of 
ratification. 

If,  for  instance,  the  articles  purport  to  confer  on  the  company  a  Ultra  vire^ 
power  to  buy  its  own  shares  (Trevor  v.  Whitworth,  12  App.  Cas.  ^ 
409),  or  to  pay  dividends  out  of  capital  {Guinness  v.  Land  Corpora- 
tion of  Ireland,  22  C.  D.  349),  or  to  extend  the  objects  by  special 
resolution  (Ashbury  v.  Riche,  supra),  or  to  issue  shares  at  a  discount 
iWelton  V.  Saffery,  (1897)  A.  C.  299),  or  to  apply  the  profits  in  a 
manner  which  is  inconsistent  with  some  provision  in  the  memo- 
randum of  association  (Ashbui  y  v.  Watson,  30  C.  D.  376),  or  deprive 
a  member  of  the  right  to  present  a  winding-up  petition  (Fever it 
Gold  Mines,  (1898)  1  Ch.  122),  or  to  exclude  dissenting  shareholders 
from  their  rights  under  sect.  161  of  the  Companies  Act,  1862  (now 
sect.  192  of  the  Act  of  1908)  (Baring-Gould  v.  Sharpington,  dc. 
Syndicate,  ri899)  2  Ch.  80;  Pa7jne  v.  Cork  Co..  (1900)  1  Ch.  308). 
tlle^■  are  to  that  extent  invalid  and  ineffectual. 
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But  though  the  ariicles  cannot  alter  or  coutrul  the  nieiuorundiiin, 
yet,  if  there  id  an  ambiguity  in  the  nienioranduni,  it  has  been  said  tliat 
the  articles  registered  at  the  same  time  may  be  used  to  explain  it. 
Southern  Braziluin  Rio  Grande  do  Sul  llAilivay,  (1905)  2  Ch.  78. 
See,  however,  aa  to  this,  .sKprii.  p.  .V.tJ. 


Binding 
operations. 


Sect.  14  of  the  Act  is  as  fuUows:  — 

14. — (1)  The  mcniorandum  and  articles  shall,  when  registered,  bind  the 
company  and  the  members  thereof  to  the  same  extent  as  if  they  respectively 
had  been  .signed  and  sealed  by  each  member,  and  contained  covenants  on  the 
part  of  each  member,  his  heirs,  executors,  and  administrators,  to  observe  all  the 
provisions  of  the  memorandum  and  of  the  articles,  subject  to  tlio  provisions 
of  this  Act. 

(2)  All  money  payable  by  any  nieml>er  to  the  company  under  the  memorandum 
or  articles  shall  bo  a  debt  due  from  him  to  the  company,  and  in  Kngland  and 
Ireland  be  of  the  nature  of  a  specialty  debt. 


Members' 
implied  cove- 
nant with 
company. 


Thus,  whatever  the  articles  may  bo  (so  far  as  they  are  uot  iiUra 
vires),  they  are  binding  in  the  manner,  and  to  the  extent,  mentioned 
in  sect.  14,  which,  it  is  to  bo  noted,  does  not  make  them  absolutely 
binding  on  the  comjjany  and  tho  members  thereof,  but  binding  as 
if  each  member  had  covenanted  to  conform  to  such  regulations. 

The  section  (sect.  14)  does  not  say  with  whom  the  implied  covenant 
by  the  members  is  to  be  taken  to  be  made,  but  it  is  sufficiently 
obvious  that  it  is  with  the  company,  and,  therefore,  that  tho  members 
are  all  bound  to  the  company.  See  Bradford  Hank  v.  Briggs,  12 
App.  Cas.  29.  In  that  case  the  articles  gave  the  company  a  lien  on 
the  shares  of  a  member,  and  it  was  lield  that  Briggs,  a  member  of  the 
company  and  the  plaintitl"  in  the  action,  was  to  be  treated  as  having 
covenanted  with  the  company  to  ;^ive  it  sucli  lien.  Lord  Blackburn 
said  (p.  33):  "  His  property  in  the  shares  wa^,  by  virtue  of  sect.  Hi  of 
the  Act  [of  1862,  now  replaced  by  sect.  14  of  the  Act  of  1908],  bound 
to  the  company  as  much  as  if  he  had  executed  a  covenant  to  the 
company  in  the  same  terms  as  Article  103."  So,  again,  in  Welton 
V.  Sajjery,  (1897)  A.  C.  315,  Lord  Herschell  said:  "It  is  quite  true 
that  (he  articles  constitute  a  contract  between  each  member  and  the 
company."  And  in  Imperial  Hydropathic,  dc.  Co.  v.  Hampson,  23 
C.  D.  1,  Bowen,  L.  J.,  said:  "We  are  discussing  the  rights  of  direc- 
tors of  a  statutory  corporation  created  by  the  Act  of  1862,  and  in  such 
a  case  we  must  consider  what  are  the  rights  of  the  directors  and 
shareholders,  for  the  articles  of  association,  by  sect.  16,  are  to  bind 
all  the  company  and  all  the  shareholders  as  sureh*  as  if  they  had  put 
their  seals  to  them."  That  this  is  the  true  construction  follows 
from  the  many  decisions  in  which  it  has  been  held  that  the  company 
is  entitled  to  sue  for  the  enforcement,  and  to  restrain  the  breach  of 
its  regulations,  and  to  insist  on  the  irregularity  of  that  wliich  is 
done  in  contravention  thereof.    Macdougall  v.  Gardiner,  1  C.  D.  13: 
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Vender  v.  Lushmgton,  6  C.  D.  70;  Imperial  Hydropathic  Co. 
V.  Hampson,  23  0.  D.  1;  Harben  v.  Phillips,  ibid.  15. 

In  Eley  v.  Positive,  do.  Co.,  1  Ex.  Div.  88,  where  the  articles  Howfarbiud- 
provided  that  the  plaiiitiil'  should  be  a  solicitor  to  the  company,  Lord  ^f^bers^" 
Cairns  said:  "  They  (the  articles)  are  an  agreement  inter  socios,  and 
in  that  view,  when  the  introductory  words  are  applied  to  Article  118, 
it  becomes  a  covenant  between  the  parties  that  they  will  employ  tht- 
])laintill'."  See  also  Browne  v.  La  Trinidad,  37  C.  D.  1.  So  in 
Imperial  Hydropathic  Co.  v.  Hampson,  23  C.  D.  1,  Cotton,  L.  J., 
.^aid  that  the  articles  "  under  the  Act  are  a  contract  between  the  share- 
liolders  to  comply  with  the  regulations  in  them."  And  Stirling,  J., 
in  Wood  V.  Odessa  Waterworks  Co.,  42  C.  D.  G36,  said:  "  The  articles 
of  association  constitute  a  contract  not  merely  between  the  share- 
holders and  the  company,  but  between  each  individual  shareholdei' 
and  every  other."  See  also  Pulbrook  v.  Richmoitd,  &c.  Co.,  9  C.  D. 
610;  Bainbridge  v.  Smith,  41  C.  D.  475,  in  which  it  was  held  thai 
a  director  being  a  member  was  entitled  to  an  injunction  ag'ainst 
hi.s  co-directors  restraining  them  from  improperly  excluding  him 
from  board  meetings.  Nevertheless  there  is  some  reason  to  doubt 
whether  these  judicial  dicta  quite  define  the  effect  of  the  articles, 
and  Lord  Herschell  in  Welton  v.  Saffery,  (1897)  A.  C,  at  p.  315, 
said:  "It  is  tpiite  true  that  the  ariicles  constitute  a  contract  between 
each  member  and  the  company,  and  that  tliere  is  no  contract  in 
terras  between  the  individual  members  of  tlie  company;  but  the 
articles  do  none  the  less,  in  my  opinion,  regulate  their  rights  inter 
se."  And  this  accords  with  the  well-established  principle  that  it 
is  for  tlio  company,  save  in  exceptional  cases,  to  sue  for  a  broach  of 
the  regulations.  Macdougall  v.  Gardiner,  1  C.  D.  13;  Foss  v. 
Harbottle,  2  Hare,  461;  Burhnd  v.  F.arle,  (1902)  A.  C.  83. 

To  analyse  the  matter  a  little  more  closely:  first,  in  relation  to  an   Whether tom- 

outsider,  do  the  regulations  bind  the  company?   The  answer  clearly  pany hound    ., 

'  °  i.       J  -'    as  refrards 

is.  No.     A  provision  in  the  articles  in  favour  of  an  outsider,  e.g.,  of  outsiders. 

a  promoter,  that  the  preliminary  expenses  shall  be  paid  by  the  com- 
pany, gives  to  the  promoter  no  right  of  action  against  the  company. 
Potherham  Chemical  Co.,  25  C.  D.  103;  Melhado  v.  Porto  Alegre 
Co.,  L.  K.  9  C.  P.  503.  In  this  respect  the  articles  of  a  company 
differ  from  an  Act  of  Parliament.  Such  a  provision  in  an  Act  of 
Parliament  imposes  on  the  company  a  statutory  duty  towards  the 
promoter,  and  confers  on  the  promoter  a  corresponding  right  of 
action.  Tilson  v.  Warwick  Gas  Co.,  4  B.  &  C.  962.  In  the  case  of 
a  company  formed  under  the  Act  of  1862,  or  under  the  Companies 
(Consolidation)  Act,  1908,  it  operates  as  a  direction  to  the  directors 
io  pay  such  preliminary  expenses,  but  nothing  more. 

Secondly,  in  relation  to  members.     Here  the  answer  is.  Yes.     The  Whethercom- 
articles  d6  bind  the  company.     The  section  says  so:    "the  ....   f^fj^ou^^f 
articles  shall  bind  the  company  and    the    members    thereof    as  members, 
if,"  &c.,  and  those  word*  nui^t  have  effect  given  to  them.     It  may 
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rCHAl".    IX 


Caaes  where 
company 
not  bound 
by  articles. 


possibly  be  urged  that  they  are  qualified,  and  that  the  company  is 
only  bound  "as  if  the  mombers  had  covenanted,"  not  as  if  tho 
members  aJid  the  conipimi/  liad  covenanted,  and  therefore  that  th(* 
company  is  not  bound.  But  such  a  construction  stultifies  the  section. 
and,  in  effect,  strikes  out  of  it  the  words,  "  that  the  articles  shall  bind 
ilic  company,"  and  in  corroboration  of  this  view  there  are  numerous 
decisions  showing  that  the  company  is  bound.  Thus,  in  Jufinson 
V.  Lyttle's  Iron  Agency  (1877),  5  C.  D.  687,  an  irregular  forfeiture 
of  shares  was  impeached  by  a  member,  and  set  aside  by  the  Court  of 
Appeal  on  the  ground,  as  James,  L.  J.,  said,  tliat  tlio  notice  prioi 
to  forfeiture  "did  not  comply  strictly  with  the  provisions  of  thi- 
contract  between  the  company  and  the  shareholders  which  is  con- 
tained in  the  regulations."  So  in  ('rum  v.  Oakbank  Co.,  8  A.  C. 
65,  it  was  held  that  the  plaintiff,  a  member,  was  entitled,  as  against 
the  company,  to  insist  on  the  observance  of  the  regulations  so  long 
as  they  stood  unaltered.  Again,  in  Wood  v.  Odessa  Waterwork.t 
Co.,  42  C.  D.  636,  Stirling,  J.,  granted  an  injunction  to  restrain 
the  defendant  company  from  contravening  the  articles;  and  in 
Imperial  Hydropathic  Co.  v.  Ilampson,  2."}  C.  D.  1,  it  was  hold  that 
the  company  was  bound  by  the  regulations  as  they  stood,  and  loiiM 
not  validly  act  in  contravention  thereof. 

Furthermore,  in  Bnrdett  v.  Standard  Exploration  Co.  (^I'JOii),  lil 
T.  L.  R.  112,  Cozeiis-IIardy,  .J.,  held  that  a  member  wa.s  entitled  to 
enforce  compliance  by  the  company  with  a  clause  in  the  articles 
giving  him  a  right  to  a  share  certili(fato.  These  decisions,  however, 
all  deal  with  case.s  in  which  mombers  claimed  and  sought  to  enforce 
or  protect  rights  given  them  as  members  of  the  company.  Where 
rights  are  by  the  articles  given  to  members  not  as  such,  but  in  some 
other  capacity  (e.g.,  as  directors,  policy-holders,  or  otherwise),  a 
member  claiming  to  enforce  the  same  cannot,  it  seems,  sue  on  the 
articles— treating  them  as  a  contract  by  the  company  with  him— he 
must  make  out  a  contract  outside  the  articles. 

Thus,  in  Eley  v.  Positive,  dc.  Co.,  1  Ex.  D.  88,  the  articles  con- 
tained a  clause  providing  that  A.  should  be  employed  for  life  as 
solicitor  for  the  company,  and  should  not  be  removed  except  for 
misconduct;  he  took  office  and  was  so  employed  for  some  time,  and, 
whilst  so  employed,  ho  became  a  shareholder;  later  on  the  com- 
pany discontinued  his  employment;  he,  still  being  a  shareholder, 
sued  for  breach  of  contract,  and  it  was  held  that  no  action  lay.  The 
matter  was  disposed  of  rather  summarily  iu  the  Court  of  Appeal: 
Lord  Cairns,  L.  C,  delivered  the  judgment  of  the  Court,  and  refused 
the  plaintiff  relief  principally  upon  the  ground  that  the  articles 
"  are  an.  agreement  inter  socios,  and,  in  that  view,  if  the  introduc- 
tory words  are  applied  to  Article  118,  it  becomes  a  covenant  be- 
tween the  parties  to  it  that  they  Avill  employ  the  plaintiff.  Now, 
so  far  as  the  plaintiff  is  concerned,  this  is  res  inter  alios  acta;  the 
plaintiff'  (i.e.,  qua  solicitor)  is  no  party  to  it  [although  he  was  a 
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member\  This  article  is  either  a  stipulation  which  is  biudiug  on 
the  members,  or  else  a  mandate  to  the  directors;  in  either  case  it  is 
a  matter  between  the  directors  and  shareholders,  and  not  between 

them  and  the  plaintiff."  n    t^    i      v. 

This  case  was  followed  in  Brown  v.  La  Trinidad,  37  C.  D.  1,  where 
the  articles  contained  a  provision  that  a  contract  with  the  plaintitt 
made  before  incorporation,  sliould  be  adopted  by  the  company;  and 
that  it  was  thereby  confirmed,  and  that  the  provisions  thereof,  so  far 
as  applicable  to  the  company,  should  be  construed  as  part  of  the 
reo-ulations.     Yet  it  was  held  that  the  plaintill,  though  a  member  ot 
the  company,  had  no  cause  of  action  against  the  company  on  this 
clause.     Lindley,  L.  J.,  said:  "  That,  having  regard  to  the  construc- 
tion put  upon  sect.  16  in  Eley  v.  Positive,  &c.  Co.,  and  subsequent 
cases  [no7i^  to  be  found],  it  must  be  taken  as  settled  that  the  con- 
tract upon   which  he  (the  plaintiff)  relies,  is  not  a  contract  upon 
which  he  can  maintain  any  action,  either  on  the  common  law  side 
or  the  equity  side";   adding,  "there  might  have  been  some  diffi- 
culty in  arriving  at  that  conclusion  if  it  had  not  been  for  the  autho- 
rities, because  it  happens  that  this  gentleman  has  had  shares  allotted 
to  him  and  is  therefore  a  member."  '  iv^n^Uv  nf 

It  is  not  easy  to  reconcile  the  rule  laid  down  in  these  decisions  with  I^j&cuUy 
sect     14  of    the  Act,  which    expressly    provides    that    the    articles 
"shall  bind   the  company  and  the   members  thereof  to  the  same 
extent  as  if  they  respectively  had  been  signed  and  sealed  by  such 
members,  and  contained  covenants  on  the  part  of  each  member  .   .    . 
to  observe  the  provisions  of  the  articles  subject  to  the  provisions 
of  the  Act";   but  apparently  they  must  be  taken  to  have  .settled 
the  law  in  this  respect.     The  theory  on  which  they  are  based  seems 
to  be  that  the  implied  covenant  is  not  a  covenant  by  the  company 
but  by  the  members  inter  se,  and  that  the  company  is  only  bound 
in  tlic  sense  that  the  regulations  as  such  are  binding,  although  sect.  14 
alone  purports  to  make  them  binding.     Supra,  p.  73.     Finding  a 
difficulty  in  applying  consistently  mth  justice  the  rule  above  referred 
to   the  Courts  have  in  some  cases  acted  on  the  footing  that  a  clause 
iu'  tlie  articles,  not  dealing  with  the  rights  of  a  member  as  such, 
but  apparently  intended  to  operate  as  a  contract  with  him,  is  to  be 
le-arded  as  the  basis  of  a  contract,  i.e.,  as  indicating  the  terms  on 
which  the  company  proposes  to  contract  with  him,  and  that  it  the 
parties  enter  into  the  relations  contemplated  by  the  clause,  they  are 
to  be  treated  as  having  made  a  contract  in  the  terms  of  the  clause 
and  are  bound  accordingly.     This  is  illustrated  by  Swabey  v.  Port 
Darwin  Gold  Co.   (1889),   1  Meg.   385.     In  that  case  the  articles 
provided  for  the  payment  to  each  director  by  way  of  remuneration 
of  a  specified  sum  per  annum.     By  a  special  resolution,  in  July,  the 
company  reduced  this  as  from  the  end  of  the  preceding  year.     The 
plaintiff  thereupon  resigned,  and  sued  the  company  for  three  months 
remuneration  for  services  prior  to  the  date  of  his  resignation;  and 
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the  Court  held  that  he  was  entitled  to  recover  on  tlio  footing  of  an 
implied  contract  in  the  terms  of  the  clause.  '"  The  articles,"  said 
Lord  Esher,  "do  not  themselves  form  the  contract,  but  from  thorn 
you  get  the  terms  upon  which  the  director  is  serving."  And  this 
proposition  was  adopted  by  Stirling,  J.,  in  Re  Inter uational  Cable 
Co.,  G6  L.  T.  254;  and  by  Wright,  J.,  in  Ex  i)arfe  Beck  with,  (1898) 
1  Ch.  324.  Moreover,  the  prim  iple  involved  is  not  confined  to 
members,  it  extends  also  to  out.siders,  e.g.,  to  persons  who  take 
office  as  directors.  Isaac's  case,  (1902)  2  Ch.  158;  Salisbury  Jones' 
case,  (1904)  3  Ch.  350.  And  see  Pritchard's  case.  8  Ch.  95G.  The 
question  wliether  an  implied  contract  so  entered  into  is  capable  of 
being  varied  by  the  company  against  the  will  of  the  other  party 
lias  not  been  finally  decided.  According  to  Swabey  v.  Port  Danriit 
(rold  Co.,  supra,  it  would  .seem  that  the  contract,  at  any  rate  whore 
it  relates  to  service,  can  bo  varied  by  the  company  by  altering  it« 
articles  as  to  the  future,  and  this  accords  with  tlie  views  oxprossed 
in  Donuin's  case,  3  C.  D.  21;  Hott's  rasr.  1  C  1).  307;  and  in  Arrjus 
Life  Assurance  Co.,  39  C.  D.  371. 

The  decision  of  the  Court  of  Appeal  m  />'./////  v.  lirili.sh  Knuiluhle, 
(1904)  1  Ch.  374,  pointed  to  a  dilforont  coiu  fusion.  Tliat  case  was 
commented  on  in  the  last  edition  of  this  work,  and  was  subsequently 
reversed  by  the  House  of  Lords.  Baily  v.  British  Equitable  Co., 
il9()(i)  A.  U.  35.  See  .'iupra,  p.  G31,  and  infra,  p.  (540. 
Alteration.  Sect.  13  of  the  Act  gives  to  a  company  under  tlie  Act  power  by 

special  resolution,  but  "  subject  to  the  provisions  of  this  Act  and  to 
the  conditions  contained  in  its  memorandum,"  to  alter  or  add  to  its 
articles,  and  it  expressly  provides  that  "  any  alteration  or  addition 
so  made  shall  be  as  valid  as  if  originally  contained  in  the  articles, 
and  be  subject  in  like  manner  to  alteration  by  special  resolution." 
Nothing  could  be  wider  than  the  terms  of  this  section.  It  does 
not  say  that  the  articles  for  the  management  or  administration  of  the 
business  may  be  altered,  or  that  the  articles  other  than  tliose  which 
are  to  be  regarded  as  constitutional,  may  be  altered;  there  is  no 
limitation,  except  that  the  power  is  to  be  subject  to  the  provisions  of 
the  Act  and  the  conditions  contained  in  the  memorandum.  AH  or 
any  of  the  articles  may  therefore  be  altered,  and  this  statutory  inci- 
dent of  articles  is  inalienable.  And  as  appears  above,  a  company 
cannot  by  a  clause  in  its  articles  exempt  any  article  from  liability 
to  alteration  under  the  section.  Walker  v.  London  Tramways  Co., 
12  C.  D.  705;  Malleson  v.  National  Insurance  Co.,  (1894)  1  Ch.  200. 

And  this  principle  applies  not  only  as  between  the  company  itself 
and  its  shareholders  {Allen  v.   Gold  Reefs  of  ^yest  Africa,  (1900) 

1  Ch.  656),  but  as  between  the  company  and  an  outsider.  A  company 
cannot  contract  not  to  alter  its  articles.     Punt  v.  Symons,  (1903) 

2  Ch.  506. 

At  an  earlier  period,  however,  in  the  history  of  the  Act  of  1862 
a  construction  was  placed  by  that  very  eminent  judge,  Kindersley, 
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V.-C,  ou  the  corresponding  section  in  the  Companies  Act,  1856, 
which  had  for  many  years  had  the  eii'ect  of  fettering  to  a  large  extent 
the  freedom  of  companies  under  the  Act  of  18G2.  The  case  was 
Hutton  V.  Scarborough  Cliff,  &c.  Co.,  2  Dr.  &  Sm.  521  (No.  2). 
This  company  was  desirous  of  issuing  some  of  the  shares  in  the  Hutton  v. 
original  capital  as  preference  shares,  but  there  being  no  power  in  its  c^^^sb"^* 
memorandum  or  articles  to  do  so,  the  Court  held  (4  De  G.  J.  &  S. 
672)  that  it  could  not  be  done,  and  Lord  Westbury,  L.  C,  expressed 
a  doubt  whether  it  could  be  done  by  altering  the  articles.  It  was 
then  proposed  to  alter  the  articles  of  association  so  as  to  enable  new 
shares  to  be  created  and  issued  with  a  preference  attached  to  them; 
but  Kindersley,  V.-C,  held  that  this  again  could  not  be  done,  as  it 
amounted  to  an  alteration  of  the  constitution  of  the  company,  and 
was,  therefore,  ultra  vires  and  invalid.  The  learned  judge  said: 
■'Does  the  power  to  modify  the  articles  of  association  enable  the 
directors  of  a  joint  stock  company  in  general  language  to  do  anything 
without  limit  as  they  may  think  fit?  By  the  ver\'  form  of  the  power 
clearly  there  must  be  a  limit,  because,  if  not,  it  would  enable  the 
directors  and  a  majority  of  the  shareholders  to  alter  not  merely  such 
regulations  a.s  related  to  the  management  and  aduuuistration  of  the 
company,  but  to  alter  in  toto  the  whole  constitution  and  frame  of  the 
company.  It  is  quite  clear  that  wa.s  never  intended.  .  .  .  The  ques- 
tion really  is  this,  adopting  the  i)lain  principle  which  I  think  ought  to 
1)0  adopted.  Is,  or  is  not,  that  which  is  proposed  to  be  done  an 
alteration  of  the  constitution  of  the  company?  It  appears  to  me 
(dearly  it  is.  No  doubt,  as  the  defendant  contended,  a  party  must 
be  bound  according  to  the  fair  legitimate  interpretation  of  the  con- 
struction of  the  contract." 

What  the  learned  judge  in  ehect  therefore  decided  was  that  the  Principle  of 
dilierent  articles  were  to  be  discriminated,  and  that  there  nmst  bo  ^^^'^^^'on. 
exempted  from  alterabilit}-  such  portions  of  them  as  in  the  opinion  of  ^ 

the  Court  were  constitutional,  and  tliat  it  was  only  such  articles  as 
i-elated  to  the  management  and  administration  of  the  company  which 
could  be  altered.  Obviously  this  was  a  complete  departure  from  the 
words  of  the  section;  nevertheless  there  Avas  no  appeal,  and  the 
decision,  though  it  did  not  escape  criticism  (see  Harrison  v.  Mexican 
Rail.  Co.,  19  Eq.  358\  was  i-ecognized  as  more  or  less  authoritative 
for  many  years. 

But  in  British,  dc.  Corporation  v.  Couper,  (1894)  A.  C.  399,  Lord  Dissent  from 
Macnaghtcn  had  occasion  in  the  House  of  Lords  to  refer  to  Hutton        decision. 
v.  Scarborough  Cliff  Co.,  supra,  and  said  in  reference  thereto:   "It 
seems  to  me  that  the  decision  was  not  founded  upon  a  sound  view  of 
the  Companies  Act,  1862,  and  I  respectfully  dissent  from  it." 

The  way  was  thus  prepared  for  the  final  demulition  of  the  docti'ine  Andreun  v. 
by  the  Court  of  Appeal  in  Andrews  v.  Gas  Meter  Co.,  (1897)  1  Ch. 
(C.  A.)  361.    In  that  case  the  original  articles  contained  no  power  to 
issue  preference  shares,  but  the  company,  by  special  resolution,  had 
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altered  ita  articles  so  as  to  take  power,  and  luul  is^^u.'d  preforenot" 
sliares  accordingly.  The  Court  ovcn-ulod  llutlun  v.  Scarhorouijh 
Cliff  Hotel  Co.  (No.  2),  ubi  supra,  and  lield  the  shares  validly  created. 
Tlie  principle  on  which  the  case  was  decided  wa-s  that  alUiough  by 
sect.  8  of  the  Act  a  company's  nicnioranduni  is  to  state  the  amount 
of  the  original  capital  and  the  number  of  shares  into  which  it  is  to 
bo  divided,  yet  that  tlii.s  does  not  extend  to  the  rights  of  the  share- 
holders in  respect  of  their  shares,  and  the  terms  on  which  additional 
capital  may  be  raised.  These  are  matters  which  may  be  regulated 
by  the  articles  of  association — indeed,  are  more  properly  so  regulat^'d 
than  by  the  memorandum,  and  are  therefore  matters  which,  unless 
dealt  with  in  the  memorandum,  as  in  Ashburif  v.  Wdt.s'on  (30  C.  D. 
376),  may  be  determined  by  the  company  from  time  to  time  by 
special  resolution  pursuant  to  sect.  50  of  the  Act  (now  sect.  13  of  the 
Act  of  19U8J.  "Wo  are  of  opinion,"  said  Lindloy,  L.  J.,  dolivoring 
the  judgment  of  the  Court,  "that  the  second  decision  in  Hutton  v. 
Scarhoroiujh  Cliff  Hotel  Co.,  [supra]  was  wrong  and  ought  not  to  l)e 
followed,  and  that  the  decision  ai)pcale<l  from  must  be  revcrse<l,  and 
the  resolution  thereby  declared  to  bo  ultra  vires  must  be  dt>Llare<l 
intra  vires  and  valid.  If,  by  declining  to  follow  the  second  decision 
in  the  case  referred  (o,  wo  were  disturbing  titles  or  ombarnu^sing 
trade  or  commerce,  we  should  treat  it  as  one  of  tlioso  decisions  which, 
though  wrong,  it  would  be  mischievous  to  overrukv  I'ut  such  is 
not  the  case,  and  it  is  desirable  from  uU  points  of  view  to  remove 
from  companies  a  fetter  which  ought  never  U^  Jrnve  l)een  imposed 
upon  them." 

This  decision  has  been  very  welcome,  not  merely  beutuse  it  removeb 
a  fetter  on  the  issue  of  preference  shares,  but  also  because  it  dispo.ses 
of  the  notion  that  the  power  to  alter  the  articles  given  by  sect.  13. 
replacing  sect.  50  of  the  Act  of  1862,  is  not  to  have  full  effect. 

In  a  subsequent  c^ise  it  was  argued  that  the  power  to  alter  the 
regulations  conferred  by  sect.  50  of  the  Act  of  1862  did  not  justify  a 
retrospective  alteration,  e.g.,  the  insertion  of  a  lien  clause  (infra. 
p.  662)  intended  to  give  tlie  company  a  lien  on  the  shares  of  members 
for  debts  incurred  before  as  well  as  after  the  insertion  of  the  clause. 
The  argument  if  successful  would  have  created  the  utmost  confusion, 
and  would  to  a  great  extent  have  deprived  the  members  of  that 
absolute  control  over  the  articles  with  which  the  section  was  intended 
to  invest  them.  But  it  did  not  prevail,  the  Court  of  Appeal  holding 
that  the  power  of  altering  the  regulations  was  not  thus  to  be  limited, 
and  that  the  introduction  of  a  lien  clause  was  valid  ami  effective, 
though  in  some  cases  it  operated  retrospectively. 

"  The  power,"  said  Lindley,  M.  R.,  in  that  case,  "  thus  conferred  on 
corporations  to  alter  the  regulations  is  limited  only  by  the  provisions 
contained  in  the  statute  and  the  conditions  contained  in  the  company's 
memorandum  of  association.  It  must  be  exercised  for  the  benefit  of 
the  company  as  a  whole,  and  it  must  not  be  exceeded.     These  con- 
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ditions  are  always  implied  and  are  seldom  it'  ever  expressed.  But  it 
they  are  complied  with,  I  can  discover  no  ground  for  judicially 
putting  any  other  restrictions  on  the  power  conferred  by  the  section 
than  those  contained  in  it."  Allen  v.  Gold  Reefs  of  West  Africa, 
(1900)  1  Ch.  656. 

The  foregoing  decisions  are  in  accordance  with  the  principles  of 
construction  applied  by  Chitty,  J.,  in  Pepe  v.  City  and  Suburban 
Permanent  Building  Society,  (1893)  2  Ch.  311.  In  that  case,  the 
plaintifl',  a  holder  of  fully  paid-up  shares,  had,  under  the  rules, 
given  notice  of  withdrawal;  afterwards  and  before  repayment  the 
.society  altered  the  rules  by  giving  the  directors  power  to  pay  off 
in  priority  members  holding  less  than  oOl.  in  the  society.  It  Avas 
held  that  the  alteration  was  valid,  though  in  some  senses  it  took  away 
the  vested  right  of  the  plaintiff. 

"  It  was,"  said  Chitty,  J.,  in  that  case,  "  part  of  the  plaintiff's  con- 
tract with  the  society  that  the  rules  might  be  altered,  and  the  poAver  of 
altering  them  was  wisely  framed  so  as  to  require  not  a  bare  majority 
but  three-fourlhs  of  the  members  to  bring  about  the  alteration.  .  .  . 
The  plaintiff's  counsel  says  rightly  that  when  the  plaintifl'  gave  notice 
of  withdrawal  he  had  a  vested  right  to  be  paid  according  to  the  then 
existing  rule,  but  this  does  not  settle  the  question,  because  there 
existed  also  against  him  the  power  of  altering  the  rule,  so  that  the 
fjuestion  assumes  this  form,  that  he  had  a  vested  right  liable  to  be 
divested  by  any  later  rule  they  passed.  It  may  be  wondered  that  the 
society  should  have  such  a  power,  but  it  may  be  greatly  to  the  benefit 
of  all  concerned  to  make  alterations.  And  I  say  also  that  members 
place  reliance  on  the  sense  of  justice  of  the  three-fourths  majority 
required  to  effect  the  alteration." 

See  also  British  Equitable  Assurance  Co.  v.  Baily,  (1906)  A.  C. 
35;  Rosenberg  v.  Northumberland  Building  Society,  22  Q.  B.  373; 
Barrow  Ilceimitite  Co.,  29  C.  D.  582;  Dormn's  case,  3  C.  D.  21; 
Argus  Co.,  39  C.  D.  571 .  In  the  case  last  mentioned  it  was  considered 
that  a  power  in  the  deed  of  settlement  of  a  company  (not  under  the 
Act  of  1862)  to  alter  such  deed  of  settlement  was  to  have  full  effect. 
and  included  even  power  to  insert,  by  alteration,  a  clause  providing 
for  the  sale  of  the  whole  undertaking.  James  Calmer,  Ltd.,  (1897) 
1  Ch.  524,  shows  the  far-reaching  operation  of  the  decision  in 
Andreivs  v.  Gas  Meter  Co.,  supra.  In  Continental  Union  Gas  Co. 
(1893),  7  T.  L.  R.  496,  it  had  been  held  in  effect  that  voting  rights 
were  constitutional  and  could  not  be  altered;  but  in  James  Colmer, 
Ltd.,  Roraer,  J.,  held  that,  Hutton  v.  Scarborough  Cliff  Hotel  Co., 
ubi  supra,  having  been  overruled,  there  was  no  objection  to  an 
alteration  of  voting  rights. 

Nevertheless,  it  is  apprehended  that  some  limit  must  be  placed  on  Limits  to 
the  general  words  contained  in  sect.  13,  and  the  limit  would  seem  to  alteration. 
be  this — that  the  section  cannot  be  used  to  violate  any  statutory 
provision  or  principle  of  law;  e.g.,  to  ta,ke  away  a  shareholder's  right 
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to  present  a  winding-up  petition.  L'everil  Gold  Mines,  (^1898)  1  Cli. 
192.  So,  too,  a  majority  will  not  be  permitted  by  the  Court,  under 
colour  of  the  section,  to  commit  a  fraud,  for  instance,  on  the  minority 
{Menier  v.  Hooper  s  Telegraph  Co.,  L.  R.  9  Ch.  350),  or  to  use  extra 
voting-  power,  not  created  bond  fide.  And  eeo  iiray  v.  Lewis,  L.  K. 
8  Ch.  1051;  Ahvool  v.  Merryiceather,  5  Eq.  4G4  u.;  Mason  v. 
Harris,  11  Ch.  D.  97;  Macdougall  v.  Gardiner,  1  Cli.  D.  13;  and 
Burland  v.  Earle,  (1902)  A.  C.  83.  Nor  will  directors  bo  allowed 
to  use  a  majority  which  they  have  obtained  by  a  trick.  {Punt  v. 
Symons  d  Co.,  (1903)  2  Ch.  507.)  But  short  of  some  fraud  or 
oppression  or  want  of  g:ood  faith  of  this  kind,  or  contravention  of  the 
statutes  on  the  part  of  the  majority,  there  is  no  limit  to  the  statutory 
power  of  alteration. 

Baily  V.  British  Equitable  Assurance  Co.,  (190-1)  1  Ch.  374,  nuist 
not  be  regarded  as  a  decision  that  the  Court  will,  at  the  instance  of 
an  outsider  or  otherwise,  restrain  a  company  from  altering^  its  articles. 
In  that  case  certain  life  policies  had  been  issued  conferring-  the  right 
to  payment  of  a  fixed  sum  plus  any  sum  added  by  way  of  bonus, 
according  to  the  company's  "practice  for  the  time  being."  Under 
alterable  bye-laws  made  shortly  after  the  company's  formation,  pro- 
vision was  made  for  periodical  divisions  of  profit  by  way  of  bonus  on 
the  policies.  Later  on  a  question  arose  as  to  the  company's  power  to 
alter  the  scheme  of  profit  division  thus  established,  and  Kokewicb,  .1 ., 
and  the  Court  of  Appeal  hold  that  as  the  policies  were  effected  on  the 
footing-  of  a  prospectus  which  referred  to  and  set  out  the  scheme  of 
division  embodied  in  the  bye-laws,  the  company  was  precluded  from 
ai)plying-  its  profits  otherwise  than  in  accordance  with  the  scheme. 
This  conclusion  was  entirely  at  variance  with  the  views  expressed  by 
Lord  Cairns,  L.  C,  in  Doman's  case,  3  C.  D.  21,  and  in  Herts'  case, 
1  C.  D.  307,  and  with  Argus  Life  A.ssurance  Co.,  39  C.  D.  371,  and 
Pepe  V.  City  ami  Suburban  Permanent  Building  Soc,  (1893)  2  Ch. 
311,  supra,  p.  639,  and  it  was  unanimously  reversed  by  the  House 
of  Lords  (1906,  A.  C.  35),  partly  on  the  ground  that  the  policy  was 
taken  .subject  to  the  risk  of  the  scheme  of  distribution  being  altered 
and  partly  on  the  ground  that  the  prospectus  did  not  form  part  of 
the  contract,  and  could  not  be  referred  to  in  the  construction  of  the 
policies. 

The  principal  matters  dealt  with  in  the  articles  of  association  of  a 
company  limited  by  shares  are  the  following:  — 

(1)  The  exclusion,  or  jDartial  exclusion,  of  Table  A.,  supra,  p.  630, 

and  infra,  j).  789. 

(2)  The  adoption  of  preliminary  agreements,  supra,  pp.   223  et 

seq.,  and  infra,  p.  643  et  seq. 

(3)  The  allotment  of  shares,  infra,  p.  646. 

(4)  The  puvment  of  commission  for  underwriting  shares.     See 

supra,  p.  275.  and  infra,  p.  648. 
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(5)  Calls,  lien  on,  and  forfeiture,  infra,  pp.  Go4,  658  ei  seq. 

(6)  Transfer  and  transmission  of  shares,  infra,  p.  665. 
(7j  Increase  of  capital,  infra,  p.  683. 

(8)  Reduction  of  capital,  infra,  p.  684. 

(9)  Borrowing,  infra,  p.  685. 

(10)  General  meetings,  infra,  p.  689. 

(11)  Directors,  infra,  p.  709. 

(12)  Dividends,  infra,  p.  763. 

(13)  Accounts  and  audit,  infra,  pp.  770,  773. 

(14)  Notices,  infra,  p.  778. 

(15)  Special  provisions  for  winding-up,  infra,  p.  783. 

(16)  Special  provi.sions  in  the  case  of  private  companies,  Chap.  X. 

As  to  each  member  being  entitled  to  a  copy  of  the  memorandum  Members 

and  articles,  see  supra,  p.  33.  entitled  to 

„,,  .  ^    .  copy  of 

Where  articles  of  association  have  been  registered,  a  copy  of  every  articles. 

special  resolution  for  the  time  being  in  force  is  to  be  embodied  .in  Copies  of 

or  annexed  to  every  copy  of  the  articles  of  association  that  may  be  resolutions. 

issued  after  the  confirmation  of  the  resolution.     Sect.  70  (2)  of  the 

Act. 

Where  articles  have  not  boon  registered,  a  copy  of  every  special 
resolution  is  to  be  forwarded,  in  print,  to  any  member  at  his  request, 
on  payment  of  one  shilling,  or  such  less  sum  as  the  company  may 
direct.     Sect.  70  (3). 

If  a  company  makes  default  in  printing  or  forwarding  a  copy  of  a  Penalty, 
special  or  extraordinary  resolution  to  the  registrar,  it  is  to  be  liable 
to  a  fine  not  exceeding  two  pounds  for  every  day  during  which  the 
default  continues.    Sect.  70  (4). 

If  a  company  makes  default  in  embodying  or  annexing  to  a  copy 
of  its- articles  or  in  forwarding  in  print  to  a  member  when  required 
by  this  section  a  copy  of  a  special  resolution,  it  is  to  be  liable  to 
a  fine  not  exceeding  one  pound  for  each  copy  in  respect  of  which 
default  is  made.     Sect.  70  (5). 

Every  director  and  manager  of  a  company  Avho  knowingly  and 
wilfully  authorizes  or  permits  any  default  by  the  company  in  com- 
plying with  the  requirements  of  this  section  is  to  be  liable  to  the  like 
penalty  as  is  imposed  on  the  company  for  the  default.    Sect.  70  (6). 

Before  registration,  the  articles  must  be  stamped  with  a  IO5.  deed  Stamps, 
stamp  and  with  a   5*.   companies  registration  stamp.      See  suprd, 
p.  485. 

A  blunder  in  articles  can  only  be  corrected  by  altering  them  under 
sect.  13,  and  cannot  be  effected  under  the  general  jurisdiction  to 
rectify  documents.  Evans  v.  Chapman,  86  L.  T.  381 :_  18  T.  L.  R. 
506. 
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PRi:(  EDKNTS. 


Form  251. 


Articles  of  a 
company 
limited  by 
shares. 


The  CoMPAME.s  (Consolidation)  Act,  1908. 

Articles  of  Assot-iation  of  ilic Company,  Limited. 

This  form  of  articles,  with  suitable  modifications,  has  been  used  in  thousands 
of  cases.  It  includes  most  of  the  clauses  usually  inserted,  and  it  will  bo  found 
that  it  can  with  little  difficulty  be  so  altered  a.s  to  suit  the  circumstances  of 
the  great  majority  of  the  companio«  from  time  to  time  in  course  of  formation. 
Various  special  clauses  will  be  found,  infra.  Forms  2.59  et  srq.,  some  of  which 
may  be  occasionally  rc(|uircd. 


Interpreta- 
tion. 


Preli.minauy. 

Some  persons  in.sert  the  words  ''  It  is  agreed  as  follows  ''  at  the  beginning  of 
the  articles,  but  the  words  are  superfluous.  Hy  sect.  It  of  the  Act  of  1908 
(supra,  p.  632),  each  mcml)er  is  bound  by  an  implied  covenant  to  conform  to 
the  regulations. 

1.  [The  maro-iual  iioton  hto  t^hall  not  atloct  the  construction  hof.] 
In  these  presents,  unless  there  be  something  in  tlio  subject  or  context 
inconsistent  therewith — 

'Special   i-esolution  '   and      extraordinary   ix\solution '     liave   the 

meauing:s  a^ssin-ned  hto  resply  by  the  Cos  (Consolidation) 

Act,  1908  (sect.  69;. 
"The  directors"  means  the  directors  for  the  time  being. 
"  The  office  "  means  the  regi-stered  office  for  the  time  being  of  the 

coy. 
"  The  register  "  means  the  register  of  members  to  be  kept  j)ursuant 

to  sect.  25  of  the  Cos  (Consolidation)  Act,  1908. 
"Dividend"  includes  bonus. 
"Month"  means  calendar  month.* 
"In  writing"  and  "written"  include  printing,  lithography,  and 

other   modes  of  representing  or  reproducing  words  in  a 

visible  form. 
Words    importing  the  singular   number  only  include  the  plural 

number  and  vice  versa. 
Words  importing  the  masculine  gender  only  include  the  feminine 

gender. 
W^ords  importing  persons  include  corporations. 


*  In  legal  documents  the  primary  meaning  of  "  month  "'  is  lunar  month,  and 
there  is  no  general  exception  making  it  mean  calendar  month  in  commercial 
documents.     Bruner  v.  Moore,  (1904)  1  Ch.  1904. 
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Some  persons  insert  a  lonp;  list  of  words  and  oxjirpssions  in  the  interpretation     Form  251. 

clause,  but  the  practice  is  not  to  be  commended.     Probably  several  of  the  above 

might  be  omitted,  e.g.,  "special"  and  "'extraordinary"  resolutions,  but  they 
are  retained  because  directors  and  members  are  not  always  familiar  with  the 
Act,  and  it  may  therefore  be  convenient  to  give  some  of  the  more  important 
definitions  in  it.  But  it  seems  mere  pedantry  to  say  that  "  the  directors  " 
means  tlie  "  directors  for  the  time  being,"  that  "  member  "  means  "'  member  of 
the  company,"  and  so  forth. 

Occasionally,  however,  additional  definitions  may  be  convenient,  e.g.,  where 
there  is  to  be  reserve  capital,  under  sect.  59  of  the  Act.  Thus  "  reserve  capital 
means  that  portion  of  the  capital  which  is  not  capable  of  being  called  up  except 
in  the  event  and  for  the  purposes  of  the  company  being  wound  up." 

2.  The  regulations  contained  in  Table  A.  [in  the  first  schedule  to  Table  A.  not 
the  Cos  (Consolidation)  Act,  1908]  shall  not  apply  to  the  coy.  *^  ^^PP^J"- 

See  supra,  p.  629,  sect.  11  of  the  Act.  And  Fis/ier  v.  B/ark  and  Whiie  Pub- 
lishing Co.,  (1901)  1  Ch.  174,  as  to  the  importance  of  excluding  provisions  of 
Table  .V.  by  clearly  expressed  language. 

3 .  The  coy  shall  foilhwilh  enter  into  an  agreement  with in  the  Seal  to  be 

terms  of  the  draft,  a  copy  whereof  has,  for  the  purpose  of  identifica-  '^^.i-eement. 
tion,  been  subscribed  by  A.  B.,  a  solor  of  the  Supreme  Court,  and  the 
directors  shall   carry  the  sd  agreemt  into  effect,  with  full  power,     ^^C.^_^_^ 
nevertheless,  from  time  to  time  to  agree  to  any  modification  of  the 

terms  of  such  agreemt,  either  before  or  after  the  execution  thof . 

The  above  form  will  be  used  when  Plan  III.,  supra,  p.  327,  is  adopted,  and 
the  agreement  is  not  mentioned  in  the  memorandum  of  association.  When  it  is  so 
mentioned,  the  clause  will  run  thus:— "The  directors  shall  forthwith  affix  the 
seal  to  the  agreement  mentioned  in  paragraph  of  clause  3  of  the  com- 
pany's memorandum  of  association,  and  shall  carry,  &:c." 

Where  the  agreement  is  made  (Plan  I.,  supra,  p.  325)  with  a  trustee  or 
agent  for  the  company  before  its  incorporation,  the  clause  will  run  thus:  — 

"  The  company  shall  [or  may]  forthwith  adopt  an  agreement  dated  the  

^ay  of ,  and  made  between of  the  one  part,  and  ^—  on  behalf  of  this 

company  of  the  other  part,  and  the  directors  shall  [or  may]  carry  the  same 
into  effect,  with  full  power,  nevertheless,  at  any  time,  and  from  time  to  time, 
either  before  or  after  the  adoption  thereof,  to  agree  to  any  modification  thereof." 
Or,  if  preferred,  clause  3  in  the  text  can  be  used  in  Plan  I.,  but  in  such 
case  the  draft  referred  to  will  be  the  draft  adoption  contract. 

Sometimes  the  words,  "a  copy  whereof  is  set  forth  in  the  schedule  hereto," 
are  introduced:  but  it  is  not  generally  advisable  to  set  out  the  agreement  in 
the  schedule.  The  object  of  setting  out  the  agreement  in  a  schedule  is  to  give 
the  members  the  fullest  notice  of  its  contents,  for  every  member  is  taken  to  know 
the  articles  of  association;  supra,  p.  77. 

It  used  formerly  to  be  the  custom  to  insert  in  the  article?  a  clause  declaring 
that  "  the  company  hereby  ratifies  and  adopts  the  agreement,  &c."  But  such 
a  clause  is  now  rarely  inserted,  for  it  is  misleading,  since  it  does  not  really 
operate  to  effect  a  ratification,  and  yet  leads  the  parties  to  suppose  that  it 
does  so  operate.  It  probably  does  no  more  than  authorize  the  directors  to  carry 
out  the  agreement.  Eley  v.  Positive  Gov.  Co.,  1  Ex.  Div.  88,  supra,  p.  634. 
It  does  not  relieve  the  directors  from  the  obligation  of  exercising  a  discretion 
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Form  251.  as  to  whether  the  contract  is  a  proper  one  to  adopt.  JhnzUian  Ruhher  i'lan- 
tatiom  (No.  1),  (1911)  1  Ch.  425.  It  certainly  dw.s  not  operate  aa  a  ratification 
of  the  agreement,  "  Because,"  as  Jessel,  -M.  K.,  said  in  Kmpreta  Knyinrrrin'j  Co., 
16  Ch.  D.  125,  "  it  has  been  decided,  and,  as  it  appears  to  me,  well  decided, 
that  there  cannot  in  law  be  an  effective  ratification  of  a  contract  which  could 
not  have  been  binding  on  the  ratificr  at  the  time  it  was  made,  because  the 
ratifier  was  not  then  in  existence.  It  does  not  follow  from  that  that  acts  may 
not  be  done  In*  the  company  aft<>r  its  formation  which  make  a  new  contract  to 
the  same  effect  as  the  old  one,  but  that  stands  on  a  different  principle  ";  and  see 
supra,  p.  322.  It  is  obviously  undesirable  to  leave  matters  on  such  a  finjtinu'; 
for  it  is  difficult  to  say  at  what  staj^e  a  company  becomes  bound  by  acting  on  the 
agreement.  Thus,  in  yorthuntbt'ilantl  .li't-niw  lintel  ('i>.,  33  C  I)iv.  10,  it  w.is 
held  that  the  company  was  not  bound,  although  it  had  taken  |M)sscssion  and 
expended  large  sums  on  the  premi-sos  agr(M»d  to  be  leas<'d.  There  the  agr*"*'- 
ment  was  with  a  trustee  for  the  company,  and   was  adopti>d   by    the  articles. 

Accordingly  an  adoption  contract  is  dttiirable.     See  Forms  40  and  41. 

IJut  no  sej)arat«'  adoption  contra't  is  neiessary  where  the  preliminary  contract 
made  with  an  agent  for  the  company  is  »itjned  after  the  iucor|Kiration  of  the 
company;  such  a  contract  i.i  capable  of  ratification.  See /iM;y»v»,  p.  327,  I'hin  III. 
It  has,  indeed,  bo<'n  held  that  it  may  be  ratified  even  after  the  otln-r  p.arty  has 
purported  to  repudiate  it.  linlton  Parltwr*  v.  Lnmhrrt,  41  ('.  Div.  295.  IJut 
referring  to  this  case,  lx)rd  Lindley  said:  "The  decision  referred  to  presents 
difficulties;  and  their  lordships  reserve  their  liberty  to  reconsider  it  if  on  some 
future  occasion  it  should  be<'ome  necessary  to  do  so."  Flrmiitfi  v.  B'ink  of 
New  Zealand,  (1900)  A.  C.  577.  587  (P.  ('.). 

Tiie  following  jtrovisions  of  si'ct.  H7  of  the  (  oiripanies  (Consolidation)  .Vet,. 
1908,  must  be  borne  in  mind 

(3)  .\ny  contract  made  by  a  rumiiaiiy  l>i-tori-  tie-  dale  at  which  it  is  entitled 
to  commence  business  shall  be  provisional  only,  and  shall  not  be  binding  on  the 
company  until  that  date,  and  on  that  dat»<  it  shall  benmie  binding. 

(6)  Nothing  in  this  section  shall  apply  to  a  private-  comjtany  or  to  a  company 
registered  before  the  first  day  of  January,  nineteen  hundred  and  one,  or  to  a 
company  registered  before  the  first  day  of  July,  nineti-en  hundred  and  eighty 
which  does  not  issue  a  prospectus  inviting  the  public  to  subscribe  for  its  shares. 

As  to  when  a  company  is  entitled  to  commence  business,  see  sect.  87,  sub- 
sect.  1,  supra,  p.  20.  By  sect.  83  of  the  .Vet,  ''  a  company  shall  not  previously 
to  the  statutory  meeting  vary  the  terms  of  a  contrar-t  referred  to  in  the  prospec- 
tus, or  statement  in  lieu  of  prospectus,  except  subject  to  the  approval  of  the 
statutory  meeting."  As  shown  by  sect.  65,  the  statutory  meeting  is  only  re- 
quired in  the  case  of  a  "  company  limited  by  shares  and  registered  on  or  after  " 
Jan.  1st,  1901.  Where  such  a  meeting  is  held  the  directors  must,  in  the  report 
referred  to  in  sect.  65,  sub-sect.  2,  state  "  the  particulars  of  any  contract,  the 
modification  of  which  is  to  be  submitted  to  the  meeting  for  its  approval,  together 
with  the  particulars  of  the  modification  or  proposed  modification." 

Where  the  directors  are  not  independent  of  the  vendors,  e.f/.,  where  the 
vendors  are  themselves  the  directors  or  some  of  the  directors,  or  where  the 
directors  or  some  of  them  are  interested  as  promoters,  or  where  it  is  intended 
that  the  directors  shall  be  excused  from  taking  the  usual  precautions,  and  the 
company  is  not  a  purely  private  company,  it  is  sometimes  deemed  expedient 
to  add  additional  words  to  the  above  clause  3,  as  below  in  italics.  The  precise 
operation  and  effect  of  such  provisions  has  not  yet  been  ascertained  by  decision. 
It  may  be  that  the  vendors  could  not  claim  by  way  of  contract  (supra,  p.  322) 
the  benefit  of  such  provisions,  but  at  any  rate  they  go  far  to  fix  the  company 
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and  its  members  with  notice  of  the  position  of  affairs,  and  to  deprive  those  who  Fftrm  251. 
join  the  company  or  deal  with  it  of  cause  for  complaint  {Postage  Stamp  Co., 
(1892)  3  Ch,  566;  Seligmun  v.  Prince  #  Co.,  (1895)  2  Ch.  617;  British  Seam- 
less Paper  Box  Co.,  17  Ch.  D.  467);  Volenti  non  fit  injuria;  and,  further, 
they  would  seem  to  go  far  to  bind  by  laches  those  who  object  to  the  agree- 
ment, and  yet  abstain  from  promptly  taking  steps  to  repudiate  it  or  get  it  set 
aside.     Erlanrjer  v.  Nev:  Sombrero  Co.,  3  App.  Cas.  1218. 

In  a  recent  case  {Brazilian  Buhher  Planiations  (No.  1),  (1911)  1  Ch.  125), 
an  article  provided  that  "  Xo  director  shall  be  liable  .  .  .  for  any  loss,  damage, 
or  misfortune  whatever  which  shall  happen  in  the  execution  of  the  duties  of 
his  office,  or  in  relation  thereto,  unless  the  same  happens  through  his  own  dis- 
honesty." And  the  Court  held  that  an  action  by  the  company  against  its 
directors  for  negligence,  no  dishonesty  being  alleged,  could  not,  in  Wew  of  the 
article,  succeed.  On  the  other  hand,  such  provisions  to  be  effective  must  meet 
the  very  case,  otherwise  they  are  futile.  Thus,  in  Bland's  case,  H'estmorehind 
Green  Co.,  (1893)  2  Ch.  612,  where  there  was  a  provision  on  the  lines  of 
clause  A.,  below,  it  was  held,  that  it  did  not  protect  a  director  who  had  played 
the  part  of  an  ostensible  co-vendor,  not  having  any  real  interest  in  the  property 
(and  see  Glttckstein  v.  Barnes,  (1900;  A.  C.  240).  The  most  eminent  counsel, 
now  in  high  judicial  office,  have  advised  that  such  special  provisions  arc  in  some 
cases  expedient. 

As  to  the  provision  that  every  incnibcr  is  to  be  deemed  to  have  notice,  k.c., 
this  is  by  no  means  a  new  provision.  Sa/ihjreen  and  CarraU's  case,  3  Ch.  323. 
As  to  purely  private  companies  not  being  within  the  Erlanger  rule,  see  British 
Seamless  Paper  Bo.e  Co.,  17  C.  D.  467;  Salomon  v.  Salomon  4'  ^'o.,  (1897) 
A.  C.  22,  and  supra,  p.  135. 

'I'he  following  words,  with  more  or  less  modification  adapted  to  the  special 
circumstances,  are  sometimes  added  to  clause  3:  — 

.V. — The  basis  on  which  the  company  is  established  is,  thai  the  company  shall 
acr/aire  the  property  comprised  in  the  said  agreement  on  the  terms  therein  set 
forth,  subject  to  any  such  modifications  {if  any)  as  aforesaid,  and  that  the 
vendors  therein  named  are  to  be  the  first  directors  of  the  company,  and  accord- 
ingly it  sh/ill  be  no  objection  to  the  said  agreement  that  the  vendors  as  jiro- 
moters  and  directors  stand  In  a  fiduciary  position  towards  the  company,  or 
that  they  do  not  in  the  circumstances  constitute  an  independent  board,  and 
every  member  of  the  company  present  and  future  is  to  be  deemed  to  join  the 
company  on  this  basis. 

It  is  advisable  in  some  cases  to  insert  a  similar  statement  in  any  prosi)cctus 
inviting  application  for  shares. 


The  following  words  furnish  another  example :-- 

B. — And  it  is  hereby  declared  that  the  purchase  consideration  thereby  agreed 
to  be  given  by  the  company  has  been  fixed  by  the  vendors  as  the  amount  they 
are  willing  to  take,  having  regard  to  the  fact  that  the  value  of  the  mining 
claims  and  properties  thereby  respectively  agreed  to  be  sold  has  not  yet  been 
ascertained ;  and  inasmuch  as  the  said  claims  and  properties  are  situate  in 
British  South  Africa,  and  the  value  thereof  is  speculative  and  uncertain,  and 
can  only  be  ascertained  by  local  operations,  which  would  be  expensive  and 
involve  delay,  and,  if  successful,  would  enhance  the  price  asked,  it  is  expressly 
declared  that  the  directors  are  not,  before  executing  such  agreements  on  behalf 
of  the  company,  to  take  any  steps  to  ascertain  the  value  of  the  said  claims  and 
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Form  251.     properties,  wliethcr  by  loial  <j]HTatiuii:».  independi-iit  imjuiry,  or  by  any  other 

means,    and    are   hereby   absolved    from    all    further    responsibility    in    rejfard 

thereto,  and  every  member  of  the  comp.iny,  jiresent  and  future,  hereby  sif^nifie* 
his  assent  to  this  provision,  and  it  shall  be  no  objection  to  the  said  agreement 
that  the  vendors  therein  named,  or  some  or  one  of  them,  or  some  nominee  of 
such  vendors,  are  or  is  directors  or  a  director  of  the  company,  provided  that 
before  the  execution  of  such  agreement  lie  shall  have  discloscl  his  intvrot  to 
the  other  dircctor-j. 

Company's  4.   Noiie  of  the  t'un<lH  of  the  coy  shall  h(>  oinitloyod  in  ihc  punhiise 

shares  not  to     ^f    ^,,,  |^,j^  ^^^^   f^havo^  of  tlio  Pov . 
be  purchased.  • 

This  prohibition  is  one  which  the  law  already  implies  so  far  as  rejjards  a 
purchase;  but  where  a  company  desires  to  obtain  the  rpiotation  of  its  shares  in 
the  official  list,  such  a  clause  as  above  should  be  inserted  in  order  to  <omply  with 
the  rules.     See  Muprn,  \^.  2t)7,  for  extracts  fntm  rule-; 


When  busi- 
ness may  be 
commencetl . 
Private 
companies. 


Public 
companies. 


j-la.  'J'ho  Ijusiuo-ss  of  ilio  coy  may  be  coiiimeiice*!  u.s  >t>oii  after  ihe 
iiicoi'poratioii  of  th<'  coy  a.s  the  direot^>rs  shall  think  til,  un«l  nolwith- 
standinf^  that  pt  only  of  the  shares  may  have  heoii  allot t<Kl.] 

Before  the  passing  of  Beet.  K  of  the  Companies  Act,  1900  (now  replaced  by 
sect.  87  of  the  romj)anies  Act,  I90H),  this  clause  was  often  inserted,  but  was 
not  necessary,  for  a  company  might  uncjuestionably  commence  business  and  the 
directors  might  make  calls  before  the  whole  capital  had  been  issued.  MclJouf/all 
V.  Jcrscif  hnjjciial  Hod  I  Co.,  2  If.  i^  .^^.  .'>2S;  Ornamrntrif  Woodwork  Co.  v. 
Brown,  2  II.  A:  C.  (i3.  Hut  the  directors  were  bound  to  e.xercise  their  discretion 
bond  iirlc  (^Madrid  Bank,  Ex  pnrtr  Will  la  mx,  2  F^q.  2161.  otherwise  they  might 
be  held  guilty  of  misfeasance.  Livprponl  Ilonitphold  Stores,  G2  L.  T.  876.  The 
above  clause  has,  however,  been  generally  retained  to  prevent  misunderstanding, 
and  it  may  for  the  .same  reason  bo  still  retained  in  the  case  of  private  companies, 
for  sect.  87  of  the  .Vet  of  1908  does  not  apply  to  a  private  company.  See 
sub-sect.  (6). 

In  the  case  of  public  companies,  even  before  the  Act  of  1900,  the  terms  of  the 
prospectus  might  give  a  member  an  equity  to  restrain  the  company  from  com- 
mencing business  witii  a  totally  insufficient  capital.  Elder  v.  Sew  Zralnnd 
Land  Co.,  W.  X.  (1874)  85;  30  L.  T.  285;  Sharplr,/  v.  Louth  and  East  Co. 
Sail.  Co.,  2  C.  Div.  663.     But  see  Scottish  Petrolrum  Co.,  23  C.   Div.  413. 

As  to  the  restrictions  which  the  Act  of  1908  impose-"  «."  t|w  'omnionfcmiTi*^  of 
business,  see  supra,  p.  20. 


Allotment  of 
shares. 


5.  Subject  as  afsd,  the  shares  .shall  be  under  the  conrroi  of  the 
directors  who  may  allot  or  otherwise  dispose  of  the  same  to  such 
persons,  on  such  terms  and  conditions,  and  at  such  times,  as  the 
directors  think  fit  [subject,  nevertheless,  to  the  .stipulations  contained 
in  the  sd  ag-reemt  with  reference  tx)  the  shares  to  be  allotted  in 
pursuance  thof],  and  with  full  power  to  give  to  any  person  the  call  of 
any  shai-es  either  at  par  or  at  a  premium,  and  for  such  time,  and  for 
such  conson  as  the  directors  think  fit. 


The  words  in  brackets  will  be  omitted  if  no  agreement  is  referred  to  in  the 
articles. 
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Sects.  85  and  86  of  the  Act,  as  to  the  conditions  on  which  directors  may  Form  251. 
proceed  to  allotment,  must  be  borne  in  mind,  sec  p.  64,  supra;  also  sect.  88  oi  — 
the  Act  as  to  a  return  of  allotments.  See  supra,  pp.  64,  65  et  seq.  As  to  sharet. 
issued  at  a  discount,  see  supra,  pp.  60,  277;  as  to  bonus  shares,  supra,  p.  60. 
Sometimes  the  words  "and  either  at  a  premium  or  otherwise"  are  inserted; 
but  no  special  authority  is  required  to  issue  shares  at  a  premium.  The  con- 
cluding words  are,  it  would  seem,  superfluous. 

Sometimes  the  words  "  with  the  sanction  of  a  general  meeting,  shares  in  the 
initial  capital  may  be  issued  with  any  preferential  rights  attached  thereto  ''  are 

added. 

The  duty  of  the  directors  as  to  allotment  is  clear:  they  are  bound  to  act  in 
good  faith  in  the  best  interests  of  the  company,  for  their  power  and  discretion  is 
fiduciary;  but  except  where  it  is  affirmatively  shown  that  they  have  not  acted 
in  good' faith,  the  Court  will  not  overrule  the  exercise  of  their  discretion.  Ex 
parte  Penney,  8  Ch.  452,  infra,  p.  671.  Prima  facie,  there  is  no  objection  to  the 
directors  making  an  allotment  to  themselves  and  their  friends  in  preference  to 
or  to  the  exclusion  of  other  persons;  or  there  may  be  customers  of  the  business 
whom  it  may  be  desirable  to  propitiate  and  secure  by  an  advantageous  allot- 
ment; but  if  it  is  shown  that  they  have  not  acted  in  good  faith,  e.<j.,  have 
made'the  allotment  not  because  the  company  wanted  further  funds,  but  in  order 
to  enable  the  directors  themselves  to  obtain  extra  votes  and  so  carry  or  negative 
some  contemplated  resolution,  they  will  commit  a  breach  of  trust.  Punt  v. 
Symons  ^-  Co.,  (1903)  2  Ch.  507;  Ex  parte  Penney,  supra;  Percival  v.  Wright, 
(1902)  2  Ch.  421;  lie  Coalport  China  Co.,  (1895)  2  Ch.  404. 

So,  also,  as  regards  the  price  of  issue,  this  clause  gives  them  a  wide  dis- 
cretion: they  can  offer  the  original  issue  at  par,  however  promising  the  prospects 
are,  and  upon  a  subsequent  issue  they  may,  in  fixing  the  price,  freely  exercise 
their  discretion  if  they  act  in  good  faith— that  is,  with  an  eye  to  the  company's 
interests,  and  not  to  their  private  advantage,  and  accordingly  are  not  bound  to 
offer  the  shares  at  a  premium  equal  to  that  at  which  the  outstanding  shares 
nominally  stand  in  the  market,  for  it  is  not  ultra  vires  of  the  company  to  issue 
shares  at' par  where  it  would  be  possible  to  sell  at  a  premium.  Hilder  v.  Dexter, 
(1902)   A.   C.   474. 

And  this  being  so,  the  directors  are  free  to  exercise  their  discretion  in  the 
matter,  and  they  may  consider  it  best  in  the  interests  of  the  company  to  issue  at 
par  or  at  a  less  premium  than  the  market  price  indicates,  e.g.,  to  existing  share- 
holders. Where,  however,  directors  allot  shares  otherwise  than  in  good  faith, 
they  may  bo  held  responsible  for  breach  of  trust.  Shaw  v.  Holland,  (1900) 
2  Ch.  305,  and  compare  this  with  London  and  Colonial  Finance  Co.,  77  L.  T. 
176  (C.  A.);   Percival  v.   Wrifjht,  (1902)  2  Ch.  421. 

Cases  often  arise  in  which  it  becomes  desirable  to  give  to  allottees  of  shares  as 
part  of  the  consideration  for  subscriptions  the  call  at  par  or  a  premium  of 
further  shares,  and  to  make  the  call  exerciseable  at  any  time  within  a  year  or 
other  limited  period.  This  was  held  by  the  House  of  Lords,  in  Milder  v.  Dexter, 
(1902)  A.  C.  474,  to  be  legal,  and  not  to  contravene  sect.  8  of  the  Companies 
Act,  1900  (now  replaced  by  sect.  89  of  the  Act  of  1908),  even  when  the  call 
was  at  par  and  at  the  time  it  was  exercised  the  shares  were  at  a  premium. 
See  supra,  p.  284. 

It  may  be  that  the  clause  without  the  above  addition,  "  and  with  full  power 
to  give  to  any  person  the  call  on  any  shares,  i:c.,"  sufficiently  covers  the  ground, 
especially  if  read  in  conjunction  with  clause  113,  infra,  p.  746;  but  .some 
persons  prefer  to  provide  this  expressly. 

6    As  reo-ards  all  allotments  from  time  to  time  made,  the  directors  Return  of 
shall  duly  c^omply  with  sect.  88  of  the  Cos  (Consolidation)  Act,  1908.     allotments. 
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The  section  referred  to  provides  for  return.i  to  the  Re^fistrar  of  Companies 
of  aliotinent«  and  for  filing  contrarto  as  to  paid-up  nhareii.  Penalty  for  default 
501.  per  daj'.     For  the  section  in  full,  with  notes,  ace  tupra,  p.  <i4. 


Restrictions 
on  allotments. 


7.  If  the  coy  .-ihall  offer  any  of  its  .shares  to  the  public  fui  xib- 
bcription :  — 

(a)  The  directors  .shall  not  make  any  allotment  thof  unlejw  and 

until  at  least  p.c.  of  the  .shares  so  offered  shall  have 

heeu  subscribed,  and  the  sums  payable  on  applieon  shall 
have  been  pd  to  and  rec-eived  by  the  coy;  but  thia  provision 
is  no  longer  to  apply  after  the  first  allotment  of  shares 
offered  to  the  public  for  subscription  has  l»cen  jnade. 

(h)  The  amount  payable  on  applieon  on  each  share  so  offered 
shall  not  be  less  than  5  p.c.  of  the  nominal  amount  of  the 
share. 

And  if  the  company  shall  propose  to  commence  business  un  the 
fooling  of  a  statement  in  lieu  of  prospectus,  the  directors  shall  not 
make  any  allotment  of  shares  unless  J  at  least  shall  have  been 
subscribed  for  on  a  cash  footinir 

The  above  clause  embodies  the  i.M.niiir  j.r<ni.iorit  or  *.rt.  )s.,  <,r  ui>-  lom- 
panies  (Consolidation;;  Act,  1908.     Sc«  »upra,  p.  9. 

It  may  l>e  useful  as  a  rominder.  The  application  money  must  Ik-  actually  paid 
in  cash  before  allotment;  if  cheques  are  rcreived,  they  must  U-  cU-ared  before 
allotment.  Heart  v.  Western  Canada  Pulp  and  Paper  Co.,  (1905;  2  Ch.  .'J53; 
yatiomti  Motor,  ^c.  Co.,  (1908)  2  Ch.  228;  Burton  v.  Brran,  (1908;  2  Ch.  240. 

The  last  paragraph  is  intended  to  operate  under  sub-sect.  (7)  of  sect.  85. 


Commissions 
for  placing 
shares. 


8.  The  coy  may  at  any  time  pay  a  commi.ssion  to  any  i>er8on  for 
subscribing  or  agreeing  to  subscribe  (whether  absolutely  or  condi- 
tionally; for  any  shares  in  the  coy,  or  procuring  or  agreeing  to 
procure  subscriptioas  (whether  absolute  or  conditional;  for  any  shares 
in  the  coy,  but  so  that  if  the  commission  shall  be  pd  or  payable  out 
of  capital  the  statutory-  conditions  and  requirements  shall  be  ob- 
served and  complied  Avith.  and  the  commission  shall  not  exceed 
[10  p.c]  on  the  shares  in  ea*  li  r  a,f.  -ubscribed  or  to  be  subscribed. 

See,  as  to  these  provisions,  sect.  89,  «upra,  p.  279,  and  the  notes  to  Form  13, 
supra. 

The  rate  fixed  is  verj-  commonly  10  per  cent.;  but  there  is  no  limit,  and  in 
order  to  preclude  difficulty,  especially  in  mining  companies,  100  per  cent.  ha« 
in  not  a  few  cases  been  specified.  There  is  less  difficulty  in  fixing  a  high 
maximum,  as  the  rate  so  fixed  will  not  have  to  be  specified  in  the  prospectus: 
in  that  only  the  amount  of  rate  actuaUy  "  paid  or  agreed  to  be  paid  "  has  to 
be  specified. 

If  the  clause  authorizes  only  a  "  rate,"  a  lump  sum  cannot  be  paid,  for  it  i* 
not  a  rate.     Booth  v.  Nev:  Africander,  ^c.  Co.,  n903)  1  Ch.  295. 
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Sometimes  the  clause  is  prefaced  with  more  specific  authority;    thus: —  Fomi  251. 

"  As  regards  tlie  100,000  shares  which  are  forthwith  to  be  offered  to  the  public 

for  subs<-riptioii,  tiie  directors  may  pay  to  subscribers  a  sum  not  exceeding 

per  share  for  subscribing  the  same,  and  may  pay  a  sum  of  not  exceeding  ■& — 

[or,  not  exceeding  per  share]  to  persons  for  underwriting  the  same;   and 

whenever  subsequently  the  company  offers  any  of  its  shares  to  the  ])iiblic   for 
subscription,  the  directors  may,"  kc. 


\).   Tlio  foy  nuiy  make  airanooiueuts  on  the  issue  of  .shares  for  a   Shares  may  be 
difference  between  the  liolders  of  such  sliaros  in  the  amount  of  calls  ^'j'f  j^Jf^rcut'^ 

to  be  |)(l  and  ihe  (imo  of  payment  of  such  calls.  conditions  as 

to  calls,  &c. 

This  power  is  given  a  company  by  sect.  39  of  the  Act  (replacing  sect.  24  of 
the  Act  of  1867;,  //  the  company  is  authorized  by  its  articles  to  do  so.  It 
seems,  therefore,  expedient  t<j  take  the  power. 

As  to  the  duties  of  directors  under  this  article,  see  notes  to  clause  o. 

10.    If,  l>v  the  conditions  of  allotment  of  any  share,  the  whole  or   Instalments 
1  ~  .         1     .•     1     11  1  1  1     I       •      i    I  ,        on  shares  to 

])l  ot  the  amount  or  isme  price  th<d  siiall  be  payable  by  instalments,  ijo  d.^iy  paid. 

every   such   instalment  shall,   when   due,   be    pd   to   the   coy   by   the 

jxTson  who  for  the  time  beino-  shall  be  the  reofistered  holder  of  i\w 


It  is  very  connnon  now  to  issue  shares  on  t<rrius  that  fixed  sums  shall  iii'  paid 
on  ap])lication  and  allotment,  and  the  balance,  or  a  considerable  |)art  thereof, 
by  instalments  at  short  intervals  (in  lieu  of  calls;.  It  is  therefore  expedient  to 
in.sert  such  a  clause  as  above.  13y  the  joint  effect  of  the  above  clause,  and  of 
sect.  14  of  the  Act  of  1908,  each  instalment  will  be  a  debt  due  to  the  company. 
Sit/>r(i,  p.  032.  In  England  and  Ireland  it  will  be  a  specialty,  and  therefore 
reiovcrabh?  within  twenty  years.  See  sect.  3  of  the  Civil  Procedure  Act,  1833 
(3  i^  4  Will.  IV.  c.  42j,  and  compare  Cork  i^  Jfandon  Rail.  Co.,  13  C.  B.  836. 
See  «/</>/•«,  p.  221.  Si-ct.  70  of  the  Act  of  1862  (as  to  the  form  of  an  action 
for  calls)  is  not  ro-tuiact«d  by  the  Act  of  1908.  See  in/ra,  notes  to  Form  695. 
Unless  such  a  clause  is  inserted,  the  instJilments  do  not  constitute  a  statutory 
dei)t,  and  if  a  transfer  is  passed  whilst  an  instalment  is  due,  a  serious  (piestion 
arises  as  to  whether  the  transferee  is  liable  to  pay  such  instalment,  /foij/ake 
J{(iU.  Co.,\i  Ch.  257.  15ut  if  the  transfer  is  in  the  usual  form,  the  company  can 
eue  the  transferee  for  the  arrears.  Herbert  Gold  Co'.y.  Ilaycrnft,  C.  A.,  Times, 
27th  March,  1901.  The  transferor  remains  liable,  but  it  may  be  that  a  fresh 
call  could  be  made  on  the  transferee.  Care  should  be  taken  that  the  forfeiture 
clauses  extend  to  unpaid  instalments.     See  clause  21,  infrd. 

Where  shares  are  payable  by  instalments,  and  the  company  is  ordered  to  be 
wound  up  before  the  final  instalments  are  due,  the  lif|uidator  can  call  up  the 
full  amount  without  waiting  till  the  instalments  fall  due — they  are  convertxid 
into  a  statutory  debt.  Cordova  Union  Gold  Co.,  (1891)  2  C.  1).  580;  conf. 
Fowler  v.  Broad's  Nirjht  Lifjht  Co.,  (1893)  1  Ch.  724. 

As  to  the  words  "  or  issue  price  thereof,"  these  are  to  provide  for  shares 
issued  at  a  premium,  and  thus  to  render  the  forfeiture  clauses  applicable  in  the 
event  of  non-payment  of  premium. 

"  For  the  time  being,"  points  to  the  holder  at  the  time  the  instalment  becomes 
payable.     London  ^  lirightnn   Rij.  v.   Fairclough,  2  AI.  k.  Ci.  674. 
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Form  251.  11.   The  joint  lioldeis  of  u  .^haro  .■iliall   bo  .sorerally  us   well  as 

iointlv  liable  for  tlie   pavmeut   of  all    in-^talninni^  und   calls  due  in 
Liability  oi         •>  ''  "^    " 

joint,  holdeis     rospoct  of  such  share. 

of  share. 

This  clause  is  not  iimoininon.  It  appear.s  t^)  be  very  roa-ionaliU'.  and  affords 
an  additional  serurity  to  the  coinpany.  It  extends  only  to  instalment.s  payable 
and  calls  made  during  the  joint  live.s,  for  on  the  death  of  one  his  liability 
ceases.  In  the  absence  of  such  a  cluu.se  the  liability  is  joint  only.  JIt/l'g 
case,  20  Eq.  585. 

A  corporation  and  a  natural  person  may  now  hold  shares  or  stock  a.s  joint 
tenants  (Bodies  Corporate  Joint  Tenancy  Act.  1899  (62  \;  63  Vict.  c.  20)).  but 
a  company  is  not  bound  to  enter  the  name  of  a  partnership  firm  on  the  register 
of  membei-s.  I'litiHiniii  .hif/irnrifr  Cnllirrii'H,  103  \j.  T.  "ill.  But  see  su/ira, 
p.    70. 


Trusts  not 
recognized. 


12.  Save  as  lierein  otherwi-^o  provided,  the  coy  shall  be  entld  to 
treat  the  registered  holder  of  any  share  as  the  absolute  owner  tiiof, 
and  accordingly  shall  not,  except  as  ordered  by  a  Court  of  com- 
petent jurisdiction,  or  as  by  statute  recjuired,  ho  bound  to  recognize 
any  equitable  or  other  claim  to  or  interest  in  sm<1i  slmr*-  on  the  part 
of  any  other  person. 

The  obvious  intention  ;irid  piirpo>:c  of  tiic  above  clause  is  to  enable  the  cotu- 
pany  to  look  to  the  registered  holder  and  deal  with  him  exclusively  as  the 
owner  of  the  shares  without  being  embarrassed  by  any  notice  that  may  be 
given  to  the  company  of  any  equitable  or  other  claims  on  the  part  of  outsiders, 
unles-s  those  claims  are  claims  recognized  by  the  articles,  as  in  the  cjlsc  of 
e.xecutors  or  administrators,  or  in  the  ca.<»e  of  transferees  entitled  to  registra- 
tion, or  unless  the  Court  intervenes. 

The  clause  goes  further  than  sect.  27  of  the  \vt.  That  se-tiori  |)rovides  that 
"  no  notice  of  any  trust,  expressed.  implie<l.  or  <'onstructi%e,  shall  be  entered  on 
the  register  or  be  receivable  by  the  Kegistrar  in  the  ca.se  of  companies  regis- 
tered in  England  or  Ireland." 

On  the  construction  of  these  words  (in  sect.  30  of  the  Companies  Act,  1862)  it 
was  held  in  Bradford  Banking  Co.  v.  Briffps  (1887),  12  App.  Cas.  29,  that  in 
case  of  a  company  subject  to  the  Act,  but  not  havinri  an  exemption  rlause  as 
above  in  its  articles,  the  section,  though  it  relieves  the  company  from  taking 
notice  of  trusts,  does  not  relieve  the  company  from  the  obligation  to  take 
notice  of  an  equitable  mortgage  made  by  the  shareholder.  The  exemption 
clause,  however,  framed  as  above,  appears  to  relieve  the  company  from  this 
obligation  also — thus,  in  Societe  Genernle  v.  Walker  (1886),  11  App.  Cas. 
20,  30,  where  there  was  an  exemption  clause  in  the  articles,  Lord  Selborne  said 
that  he  thought  that,  ''  upon  the  true  and  proper  construction  of  the  Companies 
Act,  1862,  and  of  the  article  of  this  company,  there  was  no  obligation  upon 
this  company  to  accept  or  to  preserve  any  record  of  notices  of  equitable  interests 
or  trusts  if  actually  given  or  tendered  to  them,  and  that  any  such  notice,  if  given, 
would  be  absolutely  inoperative."  It  is  true  that  this  passage  was  thought  by 
the  learned  lords  who  took  part  in  the  decision  in  Bradford  Co.  v.  Brings,  supra, 
to  go  too  far;  but  apparently  attention  was  not  called  to  the  fact  that  in  the 
case  last  mentioned  there  was  no  exemption  clause,  whereas  in  the  case  Lord 
Selborne  was  dealing  with  there  was  a  very  full  exemption  clause. 

But  even  the  presence  of  an  exemption  clause,  it  was  settled  long  since,  does 
not  prevent  a  person  equitably  interested  in  shares  from  procuring  the  inter- 
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ventLon  of  the  Court  to  protect  his  rights.     Binney  v.  Ince  Ilall  Coal  Co.,  35     Form  251. 
L.  J.   Ch.   363;    Taylor  v.   Midland  Rail.   Co.,  8  W.   R.   401.     And  now  it  is       -    — 
not  uncommon,  as  in  the  above  clause,  to  insert  words  showing  that  the  clause  is 
not  to  interfere  with  the  jurisdiction  of  the  Court.    This  removes  a  difficulty  in 
construction   referred     to    by    Lord    Halsbury   in   Bradford     Banking     Co.    v. 
Briqys,  supra. 

The  following  are  additional  cases  in  which  the  exemption  clause  was  present, 
and  the  company  was  hold  entitled  to  disregard  notice  of  equities:  Nerv  London 
and  Brazilian  Bank  v.  Brocklebank  (1882),  21  C.  D.  302;  Miles  v.  New 
Zealand,  .j-c.  Co.  (1886),  32  C.  D.  266;  Re  Perkins,  24  Q.  B.  D.  613.  In  the 
case  last  mentioned.  Lord  Coleridge,  sitting  in  the  Court  of  Appeal,  pointed 
out  very  forcibly  the  importance  of  relieving  companies  from  the  obligation  to 
recognize  equities.  "  It  seems  to  me,"'  said  his  Lordship,  "  extremely  impor- 
tant not  to  throw  any  doubt  on  the  principle  that  companies  have  nothing 
whatever  to  do  with  the  relations  between  trustees  and  their  cestuis  que  trust 
in  respect  of  the  shares  of  the  company.  If  a  trustee  is  on  the  company's  register 
as  a  holder  of  shares,  the  relations  which  he  may  have  with  some  otlier  person 
in  respect  of  the  shares  are  matters  with  which  the  company  has  nothing  what- 
ever to  do;  it  could  only  look  to  the  man  whose  name  is  upon  the  register.  It 
seems  to  me  that  if  we  were  to  throw  any  doubt  upon  that  rule  we  should 
make  the  carrying  on  of  the  business  of  joint  stock  companies  extremely  diffi- 
cult, and  might  involve  those  companies  in  very  serious  questions,  and  the 
ultimate  result  would  bo  anything  but  beneficial  to  the  holders  of  shares  in  such 
companies  themselves." 

These  decisions  are  based  on  the  principle  that  a  shareholder  cannot  both 
approbate  and  reprobate,  and  that  persons  claiming  through  him  can  stand  in 
no  better  position.  Qui  sentit  commodum  snUire  debet  et  onus.  Macdonald  v. 
Laiv  Union,  .S'c.  Co.  (1873),  L.  H-  9  Q.  B.  328;  Borland's  Trustee  v.  Steel 
Bros.  .V-  Co..  (1901)  1  Ch.  279. 

It  is,  and  lias  for  long  be-n,  a  general  practice  with  companies— at  any  rate, 
those  having  an  exemption  clause  in  their  articles-to  decline  to  receive  notice 
of  equities,  and  to  inform  a  person  who  gives  notice  that  the  company  does 
not  recognize  equities,  and  that  if  the  party  who  is  giving  the  notice  desires, 
he  must  take  steps  to  obtain  an  injunction,  and  this  is  all  that  a  company  can  in 
reason  bo  expected  to  do.  Take  the  case,  for  instance,  of  a  company  with  a 
thousand  shareholders-a  not  uncommon  number:  it  would  be  intolerable  it 
the  company  was  obliged  to  take  notice  of  all  the  various  claims  that  might  be 
sent  in  to  it  by  outsiders  who  claim  to  be  interested  in  shares  and  yet  abstain 
from  taking  the  requisite  legal  proceedings,  either  in  an  action  or  under  1  &  2 
Vict.  c.  110,  s.  14;  3  i:  4  Vict.  c.  82,  s.  1 ;  or  R.  S.  C,  Ord.  XL^  .  (1), 
r.  1.     See  infra,  pp.  662  et  seq. 

Shares  are  "  choses  in  action  "  within  sect.  44  of  the  Bankruptcy  Act,  1883, 
and  therefore  exempt  from  the  order  and  disposition  provisions  of  that  section. 
Colonial  Bank  v.  Whinney,  11  App.  Cas.  436.  But  the  doctrine  oi  Bearle  v. 
Hall,  3  Russ.  1,  does  not  apply  to  shares,  and  accordingly  an  equitable  assignee 
of  a  share  who  does  not  give  notice  thereof  to  the  company  will  not  be  post- 
poned to  a  subsequent  equitable  assignee  who  does  give  notice.  Socicte  Gen 
v  Walker,  11  App.  Cas.  30.  Hence,  where  the  holder  executes  a  transfer  ot 
shares  to  A.,  and  subsequently  another  transfer  of  the  same  shares  to  B.,  the 
maxim  qui  prior  est  tempore  potior  est  jure  applies,  and  A.  is  entitled  to 
reo-istration  to  the  exclusion  of  B.  But  if  B.  is  a  purchaser  for  value  without 
notice  of  the  prior  transfer  to  A.,  and  gets  on  to  the  register  before  A.,  he 
thereby  gains  priority  over  A.  And  he  may,  perhaps,  gain  priority  without 
actual  registration  if  he  becomes  unconditionally  entitled  to  registration.  Roots 
V.   jnUiamsoii,  38  Ch.  D.  485. 
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It  must  he  borne  in  mind  that  wlicre  a  transfer  by  deed  is  required  a  blank 
transfer  filled  up  after  delivery  does  not  pass  the  legal  title,  and  is,  therefore, 
inctfettivc  as  against  a  prior  equity.  Hihhlf white  v.  MrMitrinr,  (5  .M.  i:  W. 
200;  Powell  v.  Pror.  Bank  of  E/ii/latul,  (1893)  2  Ch.  555;  Frnurr  v.  Clnrk,  26 
Ch.   I).  257. 

Where  a  regular  transfer  is  presented,  but  the  eompany  has  received  notice 
not  to  register  it,  it  should,  unless  it  is  prepared  to  run  the  risk,  inform  the 
person  who  gave  the  notice  that,  unle.sa  he  within  (say)  three  days  obtain  an 
injunction,  the  transfer  will  be  registered,  and  notice  should  also  be  given  to 
the  transferee.  See  Tahiti  Cotton  Co.,  Ex  parte  Sargent,  17  Kq.  280;  Cadogan 
and  llann  Place  Extate  Co.,  W.  N.  (187»;)  91.  Hut  where  the  company  has 
notice  of  an  equitable  title  it  is  not  bound  to  register  a  transfer  which  would 
be  a  fraud  on  the  owner  of  such  equitable  title.  Root*  v.  ll'iUiamiton,  38 
C.  I).  485;  Moore  v.  Sorth-U'entem  Hank,  (1891)  2  Ch.  599:  Ireland  v. 
Ilarl,  (1902)  2  Ch.  527;  Peat  v.  Clayton,  (1906)  I  Ch.  559;  Ottos  Kopje 
Diamond  Mines,  (1893)   1  Ch.  618. 

The  company  need  not  register  a  per.st)!!  as  a  member  under  a  transfer  of 
shares  of  which  they  have  any  doubt,  but  can  leave  the  transferee  to  come  to 
the  Court  and  make  out  his  title.  Per  -Mellor,  J.,  Itahia  and  Sun  Francisco 
Hail.,  L.  11.  3  Q.  15.  597.  .\nd  altliough  a  mortgage  of  shares  contJiins  an 
express  or  implied  receipt  clause,  the  com|)any  is  not  bound  to  act  on  it,  but 
may  require  an  account  of  what  is  due  to  the  mortgagee,  llorkeij  v.  Western, 
(1898)  1  Ch.  350. 

A  person  claiming  under  a  forged  transfer,  wiio  sends  in  and  j)ri)<urcs  re- 
gistration of  such  transfer,  and  the  issue  of  a  fresh  certificate,  is  bound,  though 
acting  in  good  faith,  to  indemnify  the  company.  Shrtfield  Corp.  v.  Parrlay, 
(1905)  A.  C.  392. 

Under  sect.  27  of  tiie  Act,  a  trustee  wiio  is  the  registered  holder  of  shares  is 
personally  liable.  Chapman  and  Barker's  case,  3  Eq.  361 ;  Hemming  v. 
Maddick,  7  Ch.  395.  The  cestui  qne  trust  cannot  be  made  liable,  either  an 
shareholder  or  contributory.  Bagg's  case,  2  Dr.  ic  Sm.  459;  Somervail  v.  Cree, 
4  App.  Cas.  648.  And  the  same  rule  applies  to  Scotch  companies  even  where 
the  trustees  are  registered  "  as  trustees."  Mair  v.  Cittj  of  Glasgow  Bank,  4 
App.  Cas.  337.  But  a  trustee  is  entitled  to  be  indemnified  by  his  cestui  que 
trust.  Hemming  v.  Maddick,  uhi  supra.  .\nd  if  the  cestui  que  trust  is  sui 
juris  and  cannot  disclaim  the  shares,  it  is  immaterial  whether  he  created  the 
trust  or  accepted  a  transfer  of  the  beneficial  ownership  with  knowledge  of  the 
trust.     Hardooii  v.  Belilios,  (1901)  A.  C.  118. 

A  company  is  by  statute  bound  to  attend  to  a  distringas  notice.  .Sec  notes 
to  Form  580,  infra. 


Preference  Shares. 


Preference 
shares. 


V6.  Of  the  shares  in  the  initial  capital  [10,000]  shall  be  preference 
shares,  &c.     (See  Forms  261  et  seq.,  infra.) 


Where  the  initial  capital  is  divided  into  classes  it  is  convenient  here  to  set 
forth  the  particulars,  unless  the  matter  is  fully  dealt  with  in  the  memorandum 
of  association.     See  Forms  210  et  seq.,  and  supra,  p.  575. 
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Certificates. 

14.   The  certificate.s  of  title  to  shares  shall  bo  issued  under  the  seal  Certificates; 
of  the  coy,  and  signed  by  two  directors,  and  countersig-ned  by  the 
secretary  or  some  other  person  appointed  by  the  directors. 

As  to  the  serious  responsibility  incurred  by  a  company  in  issuing  certificates, 
see  infra,  Chap.  XIV.,  where  also  will  be  found  forms  of  certificates. 

As  to  the  obligation  to  issue  promptly,  see  sect.  92  of  the  Act.  Eegard  being 
had  to  that  section,  it  seems  doubtful  whether  a  fee  can  be  exacted. 


15.    Every   member   shall   1)C   entid   to   one   certificate    for  all   the  members.'' 
shares  registered  in  his  name,  or  to  several  certificates,  each  for  one     " 
or  more  of  such  shares.     Every  certificate  of  shares  shall  specify  the 
number  and  denoting  numbers  of  the  shares  in  respect  of  which  it  is 
issued  and  the  amount  paid  up  thereon. 

Under  an  article  in  the  above  form  it  was  held  that  a  shareholder  was  entitled 
in  an  action  to  compel  the  company  to  issue  a  certificate  to  him,  and  that 
although  after  the  word  "  entitled  "  the  words  "  within  a  reasonable  time  "  must 
be  implied,  the  Court  in  considering  wliat  time  was  reasonable  was  not  bound 
to  take  into  account  the  fact  that  the  company's  prospectus  referred  to  certain 
contracts  under  which  certificates  for  some  of  the  shares  in  the  company  could 
not  be  issued  until  a  certain  period  had  elapsed.  Biirdett  v.  Standard  Explora- 
tion Co.,  16  T.   L.  K.    112. 


16.  If  any  certificate  be  worn  out  or  defaced,  then,  upon  production  As  to  issue  of 
thof  to  the  directors,  they  may  order  the  same  to  be  cancelled,  and  li^piace  of  one 
may  issue  a  new  certificate  in  lieu  thof;  and  if  any  certificate  be  lost  defaced,  lost, 
or  destroyed,  then,  upon  proof  thof  to  the  satisfaction  of  the  directors,  ^"^    ®*  "^"^^  ' '' 
and  on  such  indemnity  as  the  directors  deem  adequate  being  given,  a 
new  certificate  in  lieu  thof  shall  be  given  to  the  party  entld  to  such 
lost  or  destroyed  certificate. 

The  company,  under  the  doctrine  of  estoppel  (see  infra,  p.  1140  et  seq.), 
incurs  a  serious  responsibility  by  issuing  a  new  certificate,  unless  the  old  one  is 
cancelled:  and  it  ought  not  to  be  done  except  on  very  satisfactory  proof  of  loss 
or  destruction,  or  on  a  satisfactory  indemnity  being  given.  See  further,  infra. 
Chap.  XIV. 


17.  For  every  certificate  issued  under  the  last  preceding  clause  Fee. 
there  shall  be  paid  to  the  coy  tlie  sum  of  Is.,  or  such  smaller  sum  as 
the  directors  may  determine. 

The  Stock  Exchange  Committee  will  not  allow  a  fee  to  be  charged  for  the  first 
certificate,  such  certificate  being  the  shareholder's  proper  evidence  of  title  to  his 
shares. 
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Form  251.         18.   The  c-ertificate  of  shares  registerefl   in   tlx'   iiaincs  of  two  or 
To  which   f      more  persons  shall,  unless  otherwise  dii-ectoU  l»v  them,  bo  delivered  to 
joint  holder.s     the  person  first  named  on  the  rejjister. 
certificate  1o 
be  i.ssued. 

Calls. 

In  the  absence  of  a  special  provision  in  the  memorandum  or  articles,  or  any 
sjKJcial  agreement  as  to  payment,  a  subscriber  to  the  memorandum  of  associa- 
tion, like  an  ordinary  shareholder,  is  not  liable  to  pay  anythinp  in  respect  of  the 
shares  subscribed  for  by  him  until  calls  are  duly  made  on  him.  Alexander  v. 
Automatic  Telepfione  Co.,  (1900)  2  Ch.  56.  The  same  case  shows  that  if 
the  directors  subscribe  the  memorandum  for  shares  it  is  their  duty  not  to  favour 
themselves,  but  to  make  calls  on  their  own  shares  pnri  pnxsu  with  the  other 
shares  of  the  class. 


Calls.  ly.   The  directors  may,  from  time  to  time,  make  such  calh  as  tliey 

think  lit  upon  the  members  in  respect  of  all  moneys  unpaid  on  the 
shares  held  by  them  resply,  and  not  by  the  conditions  of  allotment 
thof  made  payable  at  fixed  times,  and  each  member  shall  pay  the 
amount  of  every  call  so  made  on  him  to  the  persons  and  at  the  times 
and  places  appointed  by  the  directors.  A  call  may  be  made  payable 
by  instalments. 

Sect.  14  of  the  .Vet  of  1908  provides  that  '*  all  money  payable  by  any  member 
to  the  company  under  the  memorandum  or  articles,  shall  be  a  delit  duo  from 
him  to  the  company,  and  in  England  and  Ireland  be  of  the  nature  of  a 
specialty  debt.''    Hence  an  action  lies  for  the  amount. 

As  to  an  action  against  a  member  for  calls  or  other  money,  see  infra,  note  to 
clause  22a. 

A  call  made  by  persons  not  dulj'  appointed  directors  is  prima  fnrie  void. 
Uowbcach  Coal  Co.  v.  Tca^ue.  5  H.  A:  N.  151.  And  it  is  a  corollary  from  the 
same  principle  that  if  the  directors  who  purported  to  make  the  call  were  not 
duly  qualified  that  is  prima  facie  a  good  defence  to  an  action  for  the  call.  Iron 
Ship,  cjc.  Co.  V.  Blunt,  L.  R.  3  C.  P.  484.  See  also  Sharp  v.  Dawes, 
2  Q.  B.  Div.  26.  Care  must  also  be  taken  that  the  meeting  of  the  directors 
making  the  call  is  duly  convened  (Garden  Gully  United  Quartz  Mining  Co. 
V.  McLister,  1  App.  Cas.  46;  Faure  Electric  Accumulator  Co.  v.  Phillipart, 
58  L.  T.  525),  and  that  a  proper  quorum  is  present.  Austin's  case  (1871), 
24  L.  T.  932. 

But  sects.  71  (3),  74,  of  the  Act,  and  a  clause  like  111,  infra,  may  make  an 
act  of  directors  done  before  discovery  of  undue  appointment  or  disqualification 
valid. 

In  making  a  call  care  should  be  taken  to  make  it  payable  at  a  time  sufii- 
ciently  distant  to  allow  the  requisite  notice  to  be  given.  Under  clause  109  the 
power  to  make  a  call  may  be  delegated  to  a  committee,  but  the  power  cannot  be 
delegated  without  some  such  authority.  Howard's  case,  1  Ch.  561;  see  p.  742, 
infra. 

The  power  to  make  calls  is  in  the  nature  of  a  trust  to  be  exercised  for  the 
general  benefit  of  the  company.  Gilbert's  case,  5  Ch.  559;  Alexander  v.  Auto- 
matic Telephone  Co.,  (1900)  2  Ch.  56.  If  it  is  being  exercised  mala  fide, 
e.g.,  for  the  directors'  private  ends  or  for  some  indirect  purpose,  it  may  be 
restrained    by   injunction,   but     the   Court   is   not   very   willing   to   interfere. 
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Norman  v.  Mitchell,  19  Beav.  278;  5  De  G.  M.  &  G.  648;  Logan  v.  Courtown,     Form  251. 

13   Beav.    22;    5«t7ey   v.    Birkenhead   Co.,   12   Beav.    433;    Fraser   v.    Whalley, 

2  ii.  &  M.  10;  Punt  v.  Symons,  (1903)  2  Ch.  506;  Ahhotsford  Hotel  v. 
Kingham,  102  L.  T.  118.  The  onus  of  proving  ma^a  /i^es  is  on  the  party  alleg- 
ing it.  Odessa  Trams.  Co.  v.  Mendel,  8  C.  Div.  246.  It  may  be  proper  to  make 
a  call  in  order  to  prevent  threatened  transfers.     Gilbert's  case,  ubi  supra. 

A  minute  of  the  resolution  making  a  call  ought  to  be  made,  for  there  is  some 
question  whether  the  call  can  otherwise  be  proved.  Cornwall  Mining  Co.  v. 
Bennett,  5  H.  &  X.  423;  29  L.  J.  Ex.  157.  And  the  resolution  should  specify 
the  amount  of  the  call,  and  when,  where,  and  to  whom  the  call  is  to  be  paid. 
Re  Cau-ley  ^  Co.,  42  C.  Div.  209.     Compare  Johnson  v.  Lyttle'a  Iron  Agency, 

5  C.  Div.  687.  It  would  soem  that  even  without  express  authority  a  call  may 
certainly  be  made  payable  by  instalments.     Ambergate  Rail.   Co.  v.  Norcliffe, 

6  Ex.  628;   Lawrence  v.   Wy>in,  5  il.  A:  W.  355. 

Although  calls  are  to  be  made  on  the  members  (as  in  Table  A.,  clause  12),  a 
deceased  member,  whilst  his  name  remains  on  the  register,  must,  it  would  seem, 
be  treated  as  a  continuing  member  so  far  as  may  be  necessary  to  render  his  estate 
liable.  New  Zealand,  ^c.  Co.  v.  Peacock,  (1894)  1  Q.  B.  622.  If  desired, 
the  words  "  In  this  clause  member  includes  the  legal  personal  representatives  of  a 
member  "  may  be  inserted.  Conf.  sect.  21  of  the  Companies  Clauses  Consolida- 
tion Act,  1845.  Proof  may  bo  made  in  an  administration  action  for  the  esti- 
mated liability  in  respect  of  all  future  calls.  Re  McMuhon,  Fuller  v.  Same, 
(1900)  1  Ch.  173.  And  the  same  rule  applies  in  bankruptcy.  Re  Rowe,  (1904) 
2  K.  B.  489.  The  receipt  by  the  company  of  a  dividend  of  less  than  20«.  in 
the  pound  does  not  make  the  share  fully  paid  {Rowe's  Trustee's  Claim,  (1905) 
1  Ch.  597  (affirmed  on  appeal,  (1906)  1  Ch.  1)),  so  as  to  entitle  the  shareholder 
to  participate  in  surplus  assets  on  a  winding-up. 

In  an  administration  action  executors  need  no  protection  against  future  calls 
by  means  of  funds  being  retained  in  Court.  Mellor  v.  South  Australian  I^and, 
(1907)   1  Ch.  72. 

Directors  may  make  calls  after  voluntary  liquidation  has  commenced  with 
the  sanction  of  the  general  meeting  or  of  the  liquidators.  Fairbairn  Engineer- 
ing Co.,  (1893)  3  Ch.  450. 


20 .  A  call  shall  be  deemed  to  have  been  made  at  the  time  when  the  When  call 
resolution  of  the  directors  authorizing  such  call  was  passed.  deemed  to 

made. 
This  clause,  which  appears  in  Table  A.,  is  inserted  in  order  to  get  rid  of  any 
doubt  as  to  whether  the  call  is  "  made  "  when  the  resolution  is  passed,  or  when 
notice  of  it  is  given  to  the  members.  Sham  v.  Rowley,  16  M.  &  W.  810.  See 
clauses  24  and  29b,  infra,  in  connection  with  which  the  question  is  sometimes 
material. 

■[20a.  No  call  shall  exceed  one -fourth  of  the  nominal  amount  of  a  Restrictions 
share,  or  be  made  payable  within  two  months  after  the  last  preceding  ^^^g^^Us" 
call  was  payable.] 

The  above  clause  is  sometimes  used,  but,  except  where  quotation  is  required, 
it  is  generally  considered  better  to  leave  the  directors  free  to  exercise  their 
discretion.  The  prospectus  not  uncommonly  states  that  it  is  not  intended  to 
make  calls  beyond  a  certain  amount,  but  such  a  statement  of  intention  is  not  a 
pledge  binding  on  the  company ;  and  it  was  held  in  one  case  that  an  action  would 
lie,  though  the  shares  were  applied  for  on  the  faith  of  a  prospectus  which  stated 
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(1866),  15  L-  T.  182.     Prima  facie  a  payment  to  bo  made  on  the  allotment  of  a 

share  is  not  a  call.  Vroskey  v.  Bank  of  Wales,  4  Giff.  314;  Alexander  v.  Auto- 
matic Telcphune  Co.,  (1900)  2  Ch.  56.  The  Stock  Exchanjje  Committee  gene- 
rally require  a  clause  as  above,  and  will  now  allow  the  word  "  fifth  "  to  be  huI>- 
stituted  for  "  fourth."  An  ''  instalment  "  umler  clause  10  is  not  a  "  call  "  within 
this  clause. 


Notice  of  call.        21.    F(jurt<'c>u  days'  iintico  ol  any  call  shall  Ix'  o;ivoii  spocifyinf^  the 
tiino  and  place  of  paymoiit.  and  to  whom  such  call  shall  ho  paid. 

It  is  alway.s  expedient  to  allow  a  rca.sonable  time  for  payment  of  a  call.  If 
money  is  urffcntly  rp;|uired,  the  directors  should  raise  it  temporarily  on  deben- 
tures or  mortgaf^'c  or  otherwise,  so  as  to  allow  suffii-ient  time  for  the  members  to 
pay  up.  Where  so  many  "  clciir  days'  notice  "  or  so  many  "  days'  notice  at 
least  "  is  to  be  f^iven,  the  day  of  giving;  the  notice  and  the  day  on  which  the 
call  is  to  bo  paid  should  not  be  counted.  M'atxnn  v.  Kalrs.  23  Beav.  291;  Paif- 
ivaij  Slpcpprs  Co.  (1885),  29  ('.  I).  204.  If  a  call  is  made  payable  by  instalments, 
the  notice  oufjht,  it  would  seem,  to  be  jfiven  the  i)rescribed  number  of  days 
before  the  time  fi.xcd  for  the  payment  of  the  first  instalment.  Notice  must  be 
given  in  accordance  witii  the  articles  of  the  company.  U'afson  v.  Eafes,  uhi 
Duprri.     .\nd  sec  clause  22,  infra. 


When  interest  --•  I^  ^'i*'  '^i""  |'i»yal)le  in  lospoct  of  aii}  call  or  instaliiieiit  bo  uot 
on  call,  or  pj  qu  or  hoforo  ihe  day  appointed  for  payment  thof,  the  holder  for 
payable.  '  ^^^^  tinio  hcin^-  of  the  share  in  respect  of  which  the  call  shall  have 
been  made,  or  the  instalment  shall  be  due.  shall  j)ay  interest  for  the 
same  at  the  rate  of  5/.  ]).c.p.a.  from  tlu^  day  ui)pointeJ  for  the  i^ay- 
mont  thof  to  the  time  of  the  actual  payment,  or  at  .such  other  rate  as 
the  directors  may  determine. 

What  the  rate  of  interest  should  be  is  a  matter  for  consideration.  Sometinu-s 
10  per  cent,  is  specified.     See  Stocken's  case,  3  Ch.  412. 

Such  a  clause  does  not  apply  to  calls  made  by  the  liquidators  of  a  company 
{Welsh  Flannel  and  Tweed  Co.,  20  Eq.  367);  but  interest  may  be  made  pay- 
able by  the  liquidator  giving  notice  of  his  intention  to  charge  it.  See  Part  II., 
p.  554.  As  to  liability  to  pay  Interest  on  calls  after  forfeiture  of  the  shares, 
see  Stocken's  case,  L.  R.  3  Ch.  412,  and  Fnure  Electric  Accumulator  Co.  v. 
Phillipart,  56  L.  T.   525. 

It  is  now  common  to  sue  for  a  call  on  a  writ  specially  indor.'^ed  under  Ord.  III. 
r.  6,  of  the  Rules  of  the  Supreme  Court.  xVfter  judgment  has  been  obtained 
against  the  defaulting  shareholder,  the  company  can  proceed  against  him  in 
bankruptcy  by  serving  him  with  a  bankruptcy  notice.  Re  Winterbottom,  18 
Q.  B.  D.  446.  So  long  as  the  company  is  a  going  concern  the  shareholder  can 
plead  a  set-off,  but  not  after  a  winding-up,  whether  voluntary  or  by  the  Court. 

The  duty  of  the  directors,  when  a  call  is  made,  is  to  compel  every  shareholder 
to  pay  to  the  company  the  amount  due  from  him  in  respect  of  that  call;  and 
they  are  guilty  of  a  breach  of  their  d\ity  if  they  do  not  take  all  reasonable 
means  for  enforcing  that  payment.  Sparkman  v.  Evans,  L.  R.  3  H.  L.  186. 
Directors  must  not  favour  themselves  in  this  respect.  Alexander  v.  Automatic 
Telephone  Co.,  (1900)  2  Ch.  58. 


FORMS. 


t)07 


[22a.  On  the  trial  or  hearing-  of  any  action  for  the  recovery  of  any    Form  251. 
mono}'  due  for  any  call,  it  shall  be  sufficient  to  prove  tliat  the  name  Evidence  iiT" 
of  the  member  sued  is  entered  in  the  register  as  the  holder,  or  action  for  call. 
one  of  the  holders,  of  the  shares  in  respect  of  which  such  debt 
accrued;    that  the  resolution  making  the  call  is  duly  recorded  in 
the  minute  book;  and  that  notice  of  such  call  was  duly  given  to  the 
member  sued,  in  pursuance  of  these  presents;   and  it  shall  not  be 
necessary  to  pvoye  the  appointment  of  the  directors  who  made  such 
call,  nor  any  other  matters  whatsoever,  but  the  proof  of  the  matters 
afsd  shall  be  conclusive  evidence  of  the  debt.] 

This  clause  is  sometimes  inserted;  it  is  not  contained  in  Table  A.  The  pro- 
visions of  the  general  law  arc  generally  considered  sufficient.  Sect.  70  of  the 
Act  of  18G2  is  repealed,  and  not  re-enacted. 

Notwithstanding  the  terms  of  the  above  clause,  the  defendant  would  still  bo 
entitled  to  show  that  he  was  not  a  member.  It  would,  however,  seem  that  as 
against  a  member  the  clause  would  render  the  duly  recorded  resolution  of  a  call 
conclusive.  See  and  consider  Corun-all,  See  Co.  v.  Bennett,  5  H.  &  N.  423; 
and  lionei/s  case,  4  D.  J.  &  S.  42(). 


23.  The  directors  may,  if  they  think  fit,  receive  from  any  member  Payment  of 
willing  to  advance  the  same,  and  either  in  money  or  money's  worth,  advance. 
all  or  any  part  of  the  capital  due  upon  the  shares  held  by  him  beyond 
the  sums  actually  called  for;  and  upon  the  amount  so  pd  or  satisfied 
in  advance,  or  so  much  thof  as  from  time  to  time  exceeds  the  amount 
of  the  calls  then  made  upon  the  shares  in  respect  of  which  such 
advance  has  been  made,  the  coy  may  pay  interest  at  such  rate  as  the 
member  paying  such  sum  in  advance  and  the  directors  agree  upon. 

The  power  to  receive  payment  of  calls  in  advance  is  in  the  nature  of  a  trust 
for  the  benefit  of  the  company.  Directors  should  only  receive  money  in  advance 
when  in  their  judgment  it  can  be  advantageously  used  for  the  purposes  of  the 
company.  Poole,  Jackson  and  White's  case  (1878),  9  Ch.  D.  322;  JRe  Pylc 
Works,  44  Ch.  D.  586.  Hence,  where  directors  paid  up  in  advance  their  own 
.shares,  and  on  the  same  day  appropriated  the  amount  in  payment  of  their  fees, 
for  which  there  were,  at  the  time,  as  they  knew,  no  other  available  assets,  it  was 
held  that,  the  transaction  not  being  ho7id  fide,  the  directors  remained  liable  on 
their  shares.  Sykes'  case,  13  Eq.  255.  See  also  Gilbert's  case,  5  Ch.  559; 
Winchain  Shipbuilding  Co.,  9  C.  Div.  322;  Re  A.  M.  Wood's  Ship  and  Moor- 
dale  Protection  Co.,  2  Meg.  C.  R.  164;  Washington  Diamond  Co.,  (1893)  3 
Ch.  350;  Liverpool  Guarantee  Co.,  30  W.  R.  378;  Kent's  case,  39  C.  Div.  266; 
Anglo-Continental,  ^-c.  Corporation,  (1898)  1  Ch.  327,  335;  and  J)ri field  Gas 
Light  Co.,  (1898)  1  Ch.  451. 

It  has  now  been  settled,  by  the  House  of  Lords,  that  such  a  clause  justifies 
the  payment  of  the  agreed  interest  upon  the  capital  paid  up  in  advance,  not 
merely  out  of  profits,  but,  if  needs  be,  out  of  capital,  provided  that  the  power 
to  receive  in  advance  has  been  exercised  bond  fide.  Lock  v.  Queensland  Invest- 
ment Co.,  (1896)  A.  C.  461.  See  further,  infra,  pp.  764,  765.  Of  course,  it  may 
be  arranged  that  the  interest  is  only  to  be  paid  out  of  profits,  and  that  payment 
up  in  advance  is  not  to  give  any  preference,  in  winding-up,  as  to  capital. 
P  U   U 
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Form  251.  In  a  winding-up,  capital  ])aid  up  in  advance  of  calls  prima  facie  ranks  for 

payment  next  after  outside  debts,  and  tlie  costs  of  winding-up  (sec  Mnwlc's 
case,  6  Ch.  51,  and  the  cases  following),  and  arrears  of  interest  thereon,  rank 
in  like  manner.  Exchange  Drapery,  38  C.  D.  174;  Wakefield,  i'C.  Co.,  (1892) 
3  Ch.  165. 

FOUFEITURE    AND    LlEN. 

If  call  or  ill-  24.  If  any  member  fail  to  pay  any  call  or  instalment  on  or  before 
paid,  notice  the  day  appointed  for  the  payment  of  the  same,  the  directors  may  at 
maj'  be  given,  any  time  thereafter,  during  such  time  as  the  call  or  instalment 
remains  unpaid,  serve  a  notice  on  Buch  member  requiring  him  to  pay 
the  same,  together  with  any  interest  that  may  have  accrued,  and  all 
expenses  that  may  have  been  incurred  by  the  coy  by  reason  of  such 
non-payment. 

The  power  of  forfeiture  is  a  most  valuable  one  for  cnforcin<f  tlie  payment  of 
calls  and  instalments.  It  is  not  inherent  in  a  company,  but  must  bo  taken. 
Clarke  v.  Jlart,  6  II.  L.  C.  633.  If  the  procedure  has  been  regular,  the  Court 
will  not  give  relief  against  the  forfeiture.  Sparks  v.  Lirrrpool  Watericorks, 
13  Ves.  428.  But  like  all  provisions  for  forfeiture,  it  is  to  be  treated  as 
Ktrictissimi  juris,  and  accordingly  any  irregularity  in  the  procedure  will  in- 
validate the  forfeiture.  Clarke  v.  Hart,  supra;  Garden  Gulhj,  ^c.  Co.  v. 
McLister,  1  App.  Cas.  39;  Johnson  v.  Lyttle's  Iron  Agency,  5  C.  Div.  687; 
Goulton  V.  London  Architectural  Co.,  W.  N.  (1877)  141;  Stuhbs  v.  Lister,  1 
Y.  &  C.  C.  C.  81.  Even  where  a  shareholder  is  seeking  to  rescind  his  contract 
the  Court  can  restrain  a  forfeiture.  Lamb  v.  Sambas  lliibber,  (1908)  1  Ch. 
415;  Jones  v.  Pacaya  Rubber  Co.,  (1911)  1  K.  B.  455,  overruling  Ripley  v. 
Paper  Bottle  Co.,  57  L.  J.  Ch.  327. 

Where  the  shareholder  is  bankrupt,  the  notice  may  still  be  given  to  him 
{Graham  v.  Van  Dieman's  Land  Co.,  1  II.  &  N.  541;  26  L.  J.  Ex.  73),  but 
it  is  well  to  give  notice  to  the  trustee  also. 

If  the  shareholder  is  dead  the  notice  may  be  sent  to  his  registered  address. 
Allen  v.  Gold  Reefs  of  West  Africa,  (1900)  1  Ch.  656. 

It  has  been  decided  that  the  power  of  forfeiture  may  be  exercised  l)y  the 
directors  with  tlic  sanction  mentioned  in  sect.  133  (5)  of  the  Act  of  1862  (now 
replaced  by  sect.  185  (iii)  of  the  Act  of  1908),  even  after  the  commencement 
of  a  voluntary  winding-up.     Fairbairn  Enginccrinfj  Co.,  (1893)  3  Ch.  450. 

A  power  to  forfeit  may,  it  would  seem,  be  introduced  into  the  articles  by 
special  resolution.  Dawkins  v.  Antrobus,  17  C.  Div.  634;  and  see  Allen  v. 
Gold  Reefs  of  West  Africa,  (1900)  1  Ch.  656;  Re  Rome,  (1904)  2  K.  B.  489. 

The  power  creates  a  trust  to  be  exercised  for  the  benefit  of  the  company,  and, 
if  it  is  used  for  the  purpose  of  enabling  members  to  escape  from  their  liabilities, 
the  transaction  cannot  stand.  Esparto  Trading  Co.,  12  C.  D.  191;  Harris  v. 
North  Devon  Rail.  Co.,  20  Beav.  384;  Spackman  v.  Evans,  L.  R.  3  H.  L.  186; 
Lord  Wallcourt's  case,  W.  N.  (1899)  258. 

Sometimes  it  is  considered  desirable  to  make  the  power  of  forfeiture  exercise- 
able  for  non-payment  of  debts  generally,  and  not  merely  calls  and  instalments. 
Dunlop  v.  Bunlop,  21  C.  D.  583. 

Directors  do  not  lose  the  power  of  forfeiture  because  the  company  charges 
all  its  uncalled  capital  in  favour  of  trustees  for  debenture  holders.  Re  Agency 
Land  and  Finance  Co.  of  Australia,  20  T.  L.  R.  41. 

A  clause  in  a  company's  articles  forfeiting  the  shares  of  any  shareholder  who 
should  commence  or  threaten  an  action  against  the  company  or  the  directors 
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on  payment  to  the  shareholder  of  the  full  market  value  of  his  shares  is  invalid     Form  251. 

as  an    infringement  of   a   shareholder's   legal    rights.      Hope   v.    Infernntional 

Financial  ,Soc.  (187G),  4  Ch.  D.  327. 

The  members  whose  shares  have  been  wrongly  forfeited  are  entitled  to  bring 
an  action  to  set  the  forfeiture  aside  QStvent/  v.  Smith  (1867),  7  Eq.  32J:),  and 
to  prove  in  the  winding-up  of  the  com2)any  in  competition  with  other  creditors. 
Netv  Chile  Co.,  45  C.  D.  598. 

A  shareholder  who  is  a  director,  and  present  at  and  party  to  proceedings  by 
"which  his  shares  were  declared  to  be  forfeited  for  non-payment  of  calls,  cannot 
after  the  lapse  of  several  years  dispute  the  validity  of  the  forfeiture  on  the 
ground  of  any  irregularity.  Jones  v.  North  Vancouver  Land  Co.,  (1910) 
A.  C.  317. 


25.  The  notice  shall  name  a  day  (not  being  less  than  fourteen  clays  Form  of 
ironi  the  date  of  the  notice),  and  a  place  or  places,  on  and  at  which  ^"  '^^" 
such  call  or  instalment  and  such  interest  and  expenses  as  afsd  are  to 

be  pd.  The  notice  shall  also  state  that  in  the  event  of  non-payment 
at  or  before  the  time  and  at  the  place  appointed,  the  shares  in  respect 
of  whicli  the  call  was  made  or  instalment  is  payable  will  be  liable  to 
be  forfeited. 

Sometimes  the  above  clause  is  omitted,  and  the  preceding  clause  (24)  altered 
by  inserting  the  words  "  within  21  days  from  the  date  thereof "  before  the 
word  "  together,"  and  by  adding  at  the  end  of  the  clause  the  words,  "  Such 
notice  shall  contain  a  copy  of  the  next  following  clause." 

Vv'hatever  the  precise  formalities  prescribed  by  the  clause,  they  must  be 
strictly  pursued.     Johnson  v.  Lt/ftle's  Iron  Agency,  5  Ch.  D.  687. 

26 .  If  the  requisitions  of  any  such  notice  as  afsd  are  not  complied  If  notice  not 
•with,  any  shares  in  respect  of  which  such  notice  has  been  given  may,  ^^^  shares 
at  any  time  thereafter,  before  payment  of  all  calls  or  instalments,  maybe 
interest  and  expenses,  due  in  respect  thof ,  be  forfeited  by  a  resolution 

of  the  directors  to  that  effect.  Such  forfeiture  shall  include  all  divi- 
dends declared  in  respect  of  the  forfeited  shares,  and  not  actually  pd 
before  the  forfeiture. 

The  forfeiture  may  be  held  valid  although  this  clause  has  not  been  strictly 
•observed.     Woolaston's  case,  4  De  G.  &  J.  437;   Knight's  case,  2  Ch.  321. 

Of  course  the  directors  are  not  bound  to  exercise  the  power  of  forfeiture 
{Bigg's  case,  1  Eq.  309),  and  will  not  do  so  if  it  is  not  to  the  interest 
of   the   company. 


forfeiture. 


r26a.  When  anv  share  shall  have  been  so  forfeited,  notice  of  the   Notice  after 
resolution  shall  be  given  to  the  member  in  Avhose  name  it  stood  imme- 
diately prior  to  the  forfeiture,  and  an  entry  of  the  forfeiture,  with  the 
date  thof,  shall  forthwith  be  made  in  the  register.] 

This  clause  is  sometimes  inserted,  and  it  seems  reasonable  in  order  that  the 
member  may  have  an  opportunity  of  getting  the  forfeiture  annulled  under 
clause  28.     It  does  not  follow  that  the  failure  to  give  the  notice  invalidates  the 
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Form  251.  forfeiture.  Webster's  case,  32  L.  J.  Cli.  135;  7  L.  T.  618.  For  tho  ox-holdor 
of  the  forfeited  sliares  being  no  longer  a  member,  1ms  no  loous  ntandi  to  cxuet 
compliance  witli  the  articles. 


Forfeited 
share  to 
become  pro- 
perty of 
company. 


27.  Any  share  so  forfeited  .'<lmll  bo  deemed  to  be  tho  piny  ui  the 
coy,  and  the  directors  may  sell,  re-allot,  and  otherwise  dispose  of  the 
same  in  such  manner  as  they  think  fit. 

This  clause   is  almost   always   in.>*erted. 

The  articles  generally  give  power  to  the  directors  to  sell  forfeited  .shares  a.s 
above.  They  can  sell  at  a  discount,  that  is  for  less  than  the  amount  paid  n\> 
prior  to  tho  forfeiture,  and  they  are  not  bound  to  treat  the  shares  as  if  nothing 
had  been  paid  on  them.  Morrison  v.  Trustt>cs'  Ej-ecutors  Co.  (1899),  68  L.  J. 
Ch.  II;  79  L.  T.  605  (G.  A.).  But  the  transferee  will  bo  a  holder  of  .shares 
in  respect  of  which  money  is  due,  and  may  therefore  by  a  clause  in  the  regula- 
tions be  debarred  from  voting  under  an  article  disentitling  a  shareholder  in 
default  to  vote.  Randt  Gold  Mining  Co.  v.  Wainwright,  (1901)  1  Ch.  184.  And 
he  id  liable  notwithstanding  the  issue  to  him  of  a  certificate  that  his  shares  are 
discharged  from  all  calls  prior  to  date.  Nov  Balhis  Eersteling  v.  Randt  Co., 
(1904)  A.  C.  165.  He  should,  however,  unless  otherwise  agreed,  be  credited 
with  subsequent  payments  by  the  proper  owner.  Rnndl  Gold  Mining  Co.. 
(1904)  2  Cli.  468. 

.Vnd  see  iufra,  note  to  clause  29. 

Where  a  forfeiture  is  duly  and  bonii  /idr  elfected,  ctjuity  will  not  relievt- 
against  it.  Sparks  v.  Lii^erpool  Waterworks  Co.,  13  Ves.  428.  A  shareholder 
who  desires  to  challenge  a  forfeiture  as  invalid  may  bring  an  action  to  .sot  it 
aside  {Sweny  v.  Smith  (1867),  7  Eq.  324;  and  see  Johnson  v.  Lyttle's, 
S;c.  Co.,  supra,  and  JRe  New  Chile  Co.,  45  Ch.  D.  598);  and  mere  laches  will 
not  disentitle  a  legal  owner  of  shares  to  relief  against  an  invalid  forfeiture. 
Garden  Gidhj,  (Jc.  Co.  v.  MrLister,  1  App.  Cas.  39.  But  his  having  been  a 
party  to  tiie  forfeiture  as  director  will  disentitle  him  to  relief.  Jours  v.  North 
Vancouver  Land  Co..  (1910)  A.  C.  317. 

A  shareholder  whose  shares  have  been  irregularly  forfeited  {e.g.,  without 
proper  notice)  can  sue  the  company  or,  in  a  winding-up,  prove  for  damages 
against  the  company.     In  re  New  Chile,  ^c.  Co.,  45  C.  D.  598. 

A  director  who  takes  part  in  a  forfeiture  resolution  of  shares  in  which  he  i.s 
int-erested  may  be  estopped  from  questioning  the  appointment  of  the  directors 
who  concurred  therein.     Jones  v.  North  Vanrouver  Land  Co.,  supra. 

A  clause  in  a  company's  articles  forfeiting  the  shares  of  any  shareholder  who 
should  commence  or  threat€n  an  action  against  the  company  or  the  directors 
on  payment  to  the  shareholder  of  the  full  market  value  of  his  shares  is  invalid. 
Hope  v.  International  Financial  Society  (1876),  4  C.  D.  327.  Tt  is  a  viola- 
tion of  the  shareholder's  common  law   right  of  action. 


Power  to 

annul 

forfeiture. 


28.  The  directors  may,  at  any  time  before  any  share  so  forfeibed 
shall  have  been  sold,  re-allotted,  or  otherwise  disposed  of,  annul  the 
forfeiture  thof  upon  such  conditions  as  they  think  fit. 

The  regulations  very  commonly  give  power  to  the  directors  so  long  as  they 
have  not  sold  to  annul  a  forfeiture  on  such  terms  as  they  think  proper,  but  this 
power  can  not  be  exercised  without  the  consent  of  the  late  holder.  Exchange 
Trust,  Limited,  Larkivorthy's  case,  (1903)  1  Ch.  711. 


FORMS. 


Arrci. 


29.  Any  member  whose  shares  have  been  forfeited  shall,  notwith- 
standing, be  liable  to  pay,  and  shall  forthwith  pay  to  the  coy,  all  calls, 
instalments,  interest,  and  expenses,  owing  upon  or  in  respect  of  such  p'lid  n^ 
shares  at  the  time  of  the  forfeiture,  together  with  interest  thereon,  -jtanding 
from  the  time  of  forfeiture  until  payment,  at  [5]  p.c.p.a.,  and  the 
directors  may  enforce  the  payment  thof  if  they  think  fit. 

Forfeiture  of  shares  prima  facie  prevents  any  action  by  the  company  for 
past  calls  {Stocken's  case,  3  Ch.  415),  and  when  a  person  has  been  induced  by 
misrepresentation  to  become  a  member,  forfeiture  places  him  in  a  position,  if 
8ued  by  the  company,  to  set  up  the  misrepresentation  by  way  of  defence,  even 
in  a  winding-up.  Aaron's  Reef  v.  Tioiss,  (1896)  A.  C.  273.  But  the  articles 
commonly  provide  that  where  a  share  has  been  forfeited  the  member  shall  still 
be  liable  for  payment  of  the  call  with  interest,  and  this  creates  a  new  obligation 
which  can  bo  enforced.  Stocken's  case,  supra;  Ladles'  Dress  Association  v. 
I'ulbrook,  (1900)  2  Q.  B.  376. 

A  call  may  be  "  owing  "  within  the  meaning  of  such  a  clause,  though  it  has 
not  become  payable  when  the  forfeiture  takes  jjlace.  Faure  v.  Fhillipa.-t, 
58  L.  T.  525. 

Nor  does  the  forfeiture  of  a  share  relieve  the  ex-holder  from  all  liability  in 
respect  thereof,  for  if  the  company  should  be  wound  up  within  a  year  after  the 
forfeiture,  he  will  still  be  liable  as  a  past  member  to  the  extent  specified  in 
sect.  123  (1)  (i)  of  the  Act.  Creyke's  case,  L.  R.  5  Ch.  63.  So  a  shareholder 
who  has  transferred  his  shares  within  a  year  of  a  winding-up  is  liable  as  a  i>ast 
member,  though  the  shares  have  been  forfeited  in  the  hands  of  a  transferee. 
Bridjcr's  and  NeilVs  cases  (1869),  L.  K.  4  Ch.  266. 

A  liquidator  has  no  power  to  cancel  a  forfeiture  of  shares  duly  made  by  the 
directors  before  the  commencement  of  the  winding-up.    Bawe's  case,  6  Eq.  232. 

When  shares  forfeited  for  non-payment  of  calls  are  sold,  the  purchaser  is 
liable  to  a  fresh  call  in  respect  of  the  capital  comprised  in  such  prior  calls 
{Aew  Balkis  Eersteliny  v.  Itandt  Gold  Mining  Co.,  (1904)  A.  C.  163),  for  the 
company  cannot  sell  free  from  that  liability.  But  subsequent  payments  by  the 
ex-holder,  on  account  of  the  prior  calls,  should  be  credited  to  the  purchaser  in 
due  course.     Randt  Gold  Mining  Co.,  (1904)  2  Ch.  468. 

If  a  company  proves  in  the  bankruptcy  of  a  shareholder  for  future  calls,  and 
receives  less  than  the  full  amount,  this  does  not  make  the  shares  paid-up  so  as 
to  entitle  the  shareholder  to  participate  in  surplus  assets.  West  Coast  Gold 
Fields,  (1905)  1  Ch.  597. 


[29a.   The  forfeiture  of  a  share  shall  involve  the  extinction  of  all  Effect  of 
interest  in,  and  also  of  all  claims  and  demands  against  the  coy  in  forfeiture, 
respect   of  the  share,  and  all  other  rights  incident  to   the  share, 
except  only  such  of  those  rights  as  by  these  articles  are  expressly 
saved.] 

Although  the  above  clau.se  is  sometunes  inserted,  it  appears  to  be  of  little  or 
no  value.  In  substance  it  merely  provides  for  that  which  is  otherv/ise  provided 
for,  namely,  that  a  forfeited  share  shall  be  deemed  to  be  the  property  of  the 
company.  If  strictly  construed,  it  would  deprive  a  future  holder  of  the  share 
of  the  right  of  voting  and  of  receiving  dividends,  i:c.  See  Stocken's  case, 
3  Ch.   412. 

In  Creyke's  case,  5  Ch.  63,  it  was  contended  that  the  forfeiture  of  shares  in 
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form  251.     •'  ^ouipany  wliose  articles  contained  such  a  clause  freed  tlie  forfeitinjf  incuiber 

from  liability  even  as  a  past  member;  but  it  was  held  that  this  was  not  so. 

As  to  proving  for  damages  where  a  forfeiture  is  irrcguhir,  see  AVi"  fhi'i'  Co., 
45  C.  B.  598. 


Company'.s  {^'db.   The  cuv  shall  have  a  lirst  and  parauKjunt  lieu  u|)oa  all  the 

lien  on  shares.     ,  /       p    u  .      i  ■,     -r 

shares  [other  llian  fully  pd-u[>  shares;  0}nit  these  worch<  if  qiKttation 

not  required}  registered  in  the  uame  of  each  member  (^whetiier  solely 
or  jointly  with  others ),  and  upon  the  proceeds  of  sale  thereof,  for  his 
debts,  liabilities,  and  cngag-ements,  solely  or  jointly  with  any  other 
person,  to  or  with  the  co}-,  whether  the  period  for  the  payment,  fulfil- 
ment, or  discharge  thof  shall  have  actually  arrived  or  not,  and  no 
equitable  interest  in  any  share  shall  be  created  e.\c«pt  upon  the  foot- 
ing and  condition  that  clause  12  hof  is  to  have  full  effect.  And  such. 
lien  shall  extend  to  all  dividends  from  time  to  time  declared  in 
respect  of  such  shares.  Unless  otherwise  agreed,  the  registi-ation  of  a 
transfer  of  shares  shall  operate  as  a  waiver  of  the  coy's  lien,  if  any, 
on  such  shares.] 

It  has  been  usual  to  give  u  company  a  lien  in  express  words  as  above.  The 
suggestion  has  been  made  that  a  lien  miglit  be  implied  though  not  expressly 
given  (Lindlcy  on  Companies,  6th  ed.  635);  but  this  possibility  is  not  relied 
on  in  practice.  See  Pinked  v.  Wright,  2  Ha.  120;  12  CI.  &  Fin.  764. 
Probably  a  lien  on  the  shares  gives  a  lien  on  tlie  dividends  without  express 
mention.  Hague  v.  Banderson,  2  Ex.  741.  The  Stock  Exchange  Committee 
require  the  insertion  of  the  words  "  other  than  fully  paid-up  shares  "  in  the 
above  clause,  the  object  being  that  there  shall  in  the  case  of  a  fully  paid-up  share 
be  absolute  freedom  of  transfer. 

A  clause  as  above,  excepting  fully  paid-up  shares  from  the  lien,  may  be 
altered  by  special  resolution  so  as  to  be  made  to  apply  to  fully-paid  shares, 
and  if  the  alteration  is  made  in  good  faith  it  will  be  effective  against  the  Iiolder 
of  shares  already  fully-paid,  although  he  is  the  only  holder  of  fully-paid  shares 
in  the  company.  Allen  v.  Gold  Reefs  of  V.'est  Africa,  (1900)  1  Ch.  656;  Re 
Roive,  (1904)  2  K.  B.  489. 

It  is  well  settled  that  the  lien  thus  created  takes  effect  as  an  equitable  charge 
on  the  shares.  Bradford  Banh  v.  Briggs  (1887),  12  App.  Cas.  29;  'Sew  London, 
%c.  Co.  V.  Broeklebanlc  (1882),  21  Ch.  D.  302:  Ex  parte  Lewis  (1871),  L.  R. 
6  Ch.  818;  National  Bank  of  Wales,  (1899)  2  Ch.  629,  633,  675.  And  the  case 
last  cited  and  General  Exchange  Bank,  L.  E.  6  Ch.  818,  821,  further  show 
that  this  clause,  with  the  power  of  sale  under  clause  29c,  constitute  a  "  security  " 
within  the  meaning  of  a  power  to  directors  to  advance  funds  of  the  company 
upon  securities,  and  that  the  lien  and  power  of  sale  are  not  defeated  by  the 
board  omitting  to  obtain  the  certificates  of  the  shares.     (1899)  2  Ch.  676. 

The  clause  gives  the  company  a  lien  for  director's  remuneration  overpaid 
under  a  mistake  of  fact.     Bodega  Co.,  (1904)  1  Ch.  276. 

And  if  shares  are  standing  in  the  names  of  trustees,  and  the  articles  exclude 
the  recognition  of  equities  (clause  12,  supra),  the  company,  by  virtue  of  the 
lien  clause,  has,  as  was  laid  down  in  New  London  ^-  Brazilian  Bank  v.  Brockle- 
hank,  21  C.  Div.  302,  a  charge  which  prevails  over  the  title  of  the  cestuis  que 
trust;  and  the  company's  rights  are  unaffected,  even  though  it  have  notice  of 
the  equitable  interest.  See  also  Re  Perkins,  24  Q.  B.  Div.  613;  and  supra, 
p.   651. 
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Difficult  questions,  however,  sometiuies  arise  as  to  the  company's  position 
after  notice  of  a  subsequent  mortgage. 

In  Bradford  BanJcing  Co.  v.  Brirjgs  (1887),  12  App.  Cas.  29,  it  was  decided 
by  the  House  of  Lords  that  the  principle  of  IlopMnson  v.  Rolt,  9  H.  L.  C.  514, 
applies  to  a  lien  clause  in  articles  of  association;  and,  accordingly,  that  when 
the  company  has  notice  of  an  equitable  mortgage  made  by  a  shareholder  it 
cannot,  by  virtue  of  the  lieu  clause,  obtain  priority  for  any  advance  made  by 
it  to  or  for  any  sums  becoming  due  to  it  from  the  shareholder  after  notice  of 
such  subsequent  mortgage. 

In  that  case  the  lien  clause  was  that — "  The  company  shall  have  a  first  and 
permanent  lien  and  charge  available  upon  every  share  of  every  person  who  is 
the  holder,  or  one  of  several  joint  holders,  thereof,  for  all  debts  due  from  him 
cither  alone  or  jointly  with  any  other  person,  whether  a  shareholder  or  not  in 
the  companj'." 

The  article?;  (as  the  writer  knows  from  inspection)  contained  no  exemption 
clause.     Supra,  p.  650. 

The  company's  principal  contentions  in  this  case  wore — (1)  that  on  the  true 
construction  of  the  lien  clause  (103)  in  its  articles  the  shareholder  had  agreed 
that  the  company  should  have  a  lien  ranking  in  priority  to  all  other  charges 
with  or  without  notice,  and  that  the  second  mortgagee  with  notice  of  this 
bargain  could  not  establish  any  claim  in  violation  of  it;  and  (2)  that  the 
company  was,  under  sect.  30  of  the  Act  of  1862  (now  sect.  27  of  the  Act  of 
1908),  entitled  to  disregard  the  notice  as  notice  of  a  trust,  and,  on  that  ground, 
entitled  to  priority. 

As  to  the  first  of  these  contentions,  the  House  of  Lords  held  that  this  was 
not  the  meaning  of  the  clause.  "  I  cannot  agree,"  said  Lord  Blackburn,  "  that 
such  is' the  true  construction  of  Art.  103."  And  Lord  Fitzgerald  said  that 
"  the  principle  of  llopkinson  v.  Rolt  governs  the  present  case  unless  there 
is  something  in  Art.  103  which  prevents  its  application.  The  articles  provide 
for  the  transfer  of  shares ;  .  .  .  but  there  is  no  limit  to  the  right  of  the  share- 
holder to  pledge,  or  raise  money  on  his  shares  unless  it  is  to  be  found  in 
Art.  103,"  and  he  considered  that  "  full  effect  may  be  given  to  its  terms,  and 
yet  the  lien  conferred  by  it  be  limited  as  to  liabilities  of  the  shareholder  con- 
tracted up  to  the  time  at  which  the  company  shall  have  had  notice  that  he  has 
ceased  to  be  the  beneficial  owner  of  the  shares." 

As  to  the  second  contention,  the  Lords  hold  that  this  went  too  far,  and  that 
notice  of  the  mortgage  was  not  notice  of  a  trust  within  the  meaning  of  sect.  30 
of  the  Act  of  1862  (sect.  27  of  Act  of  1908). 

That  section  provides  that  "  No  notice  of  any  trust,  expressed,  implied,  or  Object  of 
consti  uctive,  shall  be  entered  on  the  register  or  be  receivable  by  the  registrar   ff '^^'^^^  "^^ 
in  the  case  of  companies  under  this  Act  and  registered  in  England  or  Ireland  "; 
and  the  importance  of  thus  relieving  the  company  from  an  obligation  to  re-   looks  to  reo-is- 
cognize  equities  is  well  pointed  out  by  Lord  Coleridge,  C.   J.,  sitting  in  the   tered  holder. 
Court  of  Appeal  in  Re  Perkins,  24  Q.  B.  D.  613.     See  extract  set  out,  supra, 
p.  651.    Lord  Esher  and  Fry,  L.  J.,  concurred. 

There  are  many  cases,  however,  in  wliich  it  is,  in  the  best  interests  of  a 
company  and  of  its  shareholders,  desirable  to  secure  to  the  company  a  pai-a- 
mount  lien  not  only  for  advances  made  and  liabilities  to  the  company  incurred 
before,  but  after,  notice  of  a  subsequent  charge.  Whether  this  security  can  be 
given  has  yet  to  be  decided.  No  doubt  {Ilopklnson  v.  Rolt  and  Bradford 
Banking  Co.  v.  Briggs,  supra,  show  that)  a  first  mortgagee  cannot  in  an 
ordinary  case,  after  notice  of  a  second  charge,  insist  on  priority  for  subsequent 
advances,  but  there  is  no  doubt  that  such  priority  can  be  obtained  by  the  assent 
of  the  subsequent  incumbrancer,  and  the  question  is  whether  anything  short 
of  this  will  suffice.    The  suggestion  is  that  where  the  articles  expressly  provide 
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Form  251.     ^'^^  ^  paramount  lien,  and  contain   an   extmptinn   <ia\iM."   a:*   above    (p.   650), 

providing  that  the  company  "'  siiall  not  be  bound  to  recognize  any  equitable  or 

other  claim  to,  or  interest  in,  the  share  on  the  part  of  any  other  person,"  an«l 
the  lien  clause  expressly  provides  that  "  no  equitable  interest  in  any  share  sliall 
be  created  except  on  the  footing  and  condition  that  [the  exemption  clause]  shall 
have  full  effect."  that  is  sufBcient  to  *ecure  the  priority.  .Vnyone  who  claims  to 
have  a  charge  on,  or  equitable  interest  in,  a  share  must  reasonably  be  supposed 
to  have  read  the  articles  of  association,  and  to  take  the  shares  subject  to  tlie 
provisions  thereof  (see  Bradford  Banking  Co.  v.  Briggn,  supra,  pp.  632,  663, 
where  Lord  Blackburn  recognized  that  this  was  so),  and  being  thus  fixed  with 
notice  of  the  provisions  of  the  articles,  it  seems  difiScult  to  see  how  the  chargeo8 
can  repudiate  those  provisions  and  deny  to  the  company  the  benefit  of  the 
clauses. 

That  case  (Bradford  Banking  Co.  v.  Bring*)  did  not  decide  that  there  was 
any  inflexible  rule  of  equity  making  it  impossible  by  the  articles  to  exclude  tlie 
rule  in  Jlopkinson  v.  Bolt,  aupra :  on  the  contrary,  the  provisions  of  the  articles 
were  carefully  considered  and  it  was  held  that  they  did  not  show  any  intention 
to  exclude  tlie  rule,  for  they  in  no  way  attempted  to  relieve  the  company  from 
noticing  equities.  L'nder  these  circumstances,  the  principle  of  Talk  v.  Moxhai/ 
(1848),  2  Ph.  772;  De  .Vattog  v.  Oib»on  (1858),  4  Do  G.  A:  J.  276;  Mardonahl 
V.  Laic  Union,  ^c.  Co.  (1873),  L.  R.  9  Q.  B.  328,  that  a  person  taking  property 
with  notice  of  an  eqiuty  attaching  thereto  is  bound  thereby,  appears  applicable. 

Occasionallj-  the  lien  clause  contains  express  words  to  the  effect  that  the  lien 
is  to  be  for  all  debts  and  liabilities,  "  whether  incurred  before  or  after  notice  of 
any  equitable  interest  in  any  person  other  than  the  registered  holder,"  and 
these  words  certainly  go  far  to  make  the  intention  manifest;  but  more  commonly 
the  clause  is  framed  as  above  in  order  to  introduce  a  negative  which  some  of 
the  cases  in  equity,  supra,  pp.  650,  651,  treat  as  material. 

When  the  holder  of  shares,  subject  to  a  lien  on  the  part  of  the  company,  sells 
some  of  them,  the  purchaser  is  entitled  to  marshal  as  against  an  execution 
creditor  of  the  vendor,  and  to  throw  the  lien  in  the  first  instance  upon  the  shares 
remaining  unsold.     Gray  v.  Stone  ^  Funnel!,  69  L.  T.  282;  W.  X.   (1893)  133. 

As  to  the  rights  of  a  purchaser  of  shares  against  the  vendor  where  the 
company  exercises  its  rights  of  lien  subsequent  to  the  purchase,  see  Macmurdo, 
Penfield  v.  Macrnurdo,  \\ .  X.  (1892)  73. 

The  right  of  lien  may  be  discharged  by  an  arrangement  between  the  share- 
holder and  the  company,  but  to  effect  this  the  terms  must  be  incompatible  with 
the  retention  of  the  lien,  or  the  arrangement  must  indicate  the  intention  of  the 
parties  that  the  right  shall  no  longer  be  enforced.  Bank  of  Africa  v.  SnU^'huru 
Gold  Mining  Co.,  (1892)  A.  C.  281. 

A  lien  under  a  clause  of  this  description  is  a  charge  upon  the  shares  within 
the  meaning  of  sect.  2,  sub-sect.  vi.  of  the  Conveyancing  Act,  1881,  and  con- 
sequently sect.  15  applies  and  entitles  the  shareholder  to  require  the  company, 
on  payment  of  the  sum  due,  to  assign  the  debt  and  their  lien  on  the  shares  to 
his  nominee.     Ereritt  v.  Automatic  Weighing  Machine  Co.,  (1892)  3  Ch.  506. 

As  to  effect  of  reconstruction,  see  Be  Lf>risi.  6  Ch.  818. 


What  suffi- 
cient to  over 
ride  the  case 


Ab  to 
erfordng 
lien  by  sale. 


[29e.  For  the  purpose  of  euforcing  >uch  lien,  the  directors  may  sell 
the  shares  subject  thereto  in  such  manner  as  they  think  fit;  but  no 
sale  shall  be  made  until  such  period  as  afsd  shall  have  arrived,  and 
until  notice  in  ^vriting  of  the  intention  to  seU  shall  have  been  served 
on  such  member,  his  exors  or  admors,  and  default  shall  have  been 
made  by  him  or  them  in  the  payment,  fulfilment,  or  discharge  of  such 
debts,  liabilities,  or  engagements  for  seven  days  after  such  notice.] 


FORMS. 

The  lien  is  of  much  greater  value  if  it  can  be  enforced  in  a  summary  manner     Form  25L.. 

by  sale  of  the  share  subject  to  it.     Table  A   (clause   10)   now  confers  on  the    ■ ■ 

company  such  a  power  of  sale.  The  restriction  as  to  default  contained  in  the 
latter  part  of  the  above  clause  is  not  in  universal  use,  but  it  seems  only  fair  and 
equitable.  See  observations  of  Jessel,  M.  R.,  in  Stockton  Malleable  Iron  Co., 
2  C.  D.  101.  "  Default  "  means  "  non-payment."  WilUams  v.  Stern,  5  Q.  B.  D. 
409.  Where  there  is  a  lien,  but  no  power  of  sale,  it  was  considered  necessary  to 
bring  an  action  to  enforce  a  sale.  Neiv  London  ^  Brazilian  Bank  v.  BrocMe- 
bank,  21  C.  Div.  302;  .30  W.  R.  422,  737.  But  as  the  Conveyancing  Act  applies 
(see  Everitt  v.  Automatic,  ^c.  Co.,  supra),  it  may  be  that  under  sect.  19  of 
that  Act  a  sale  might  be  made  by  the  company  as  mortgagee.  No  doubt  the 
I'harge  is  not  given  "  by  deed,"'  only  by  articles,  but  articles  by  virtue  of 
sect.  14  of  the  Act  operate  as  if  the  shareholder  had  thereby  covenanted. 

[29fZ.   The   aet  proceeds  of  any  such  sale  shall  be  applied  in  or  Application 
towards  satisfaction  of  the  said  debts,  liabilities,  or  engagements.  *^^.  fi^*^^    ^ 
and  the  residue  (\i  any)  pd  to  such  member,  his  exor>;.  ad  mors.  <>•■ 
assigns.] 

30.  Upon  any  sale  after  forfeiture  or  for  enforcing  a  lien  in  pur-  Validity  of 
ported  exercise  of  the  powers  hnbefore  given,  the  directors  may  cause  ^^^  ^^^^^ 
the  purchaser's  name  to  be  entered  in  the  register  in  respect  of  the  and  29<-." 
shares  sold,  and  the  purchaser  shall  not  be  bound  to  see  to  the  regu- 
larity of  the  proceedings,  or  to  the  applicon  of  the  purchase  money. 
and  after  his  name  has  been  entered  in  the  register  in  respect  of  such 
shares,  the  validity  of  the  sale  shall  not  be  impeached  by  any  person, 
and  the  remedy  of  any  person  aggrieved  by  the  sale  shall  be  in 
damages  onlj-  and  against  the  coy  exclusively. 

C!ompare  this  and  the  preceding  clause  with  clause  11  of  Table  A,  1908. 

Where  there  are  calls  in  arrear,  the  purchaser  is  not  liable  thereon,  but  he  is 
liable  to  have  a  fresh  call  made  on  him  for  the  like  amount.  Balkis  Eersteling 
V.  Randt  Gold  Mining  Co.,  (1904)  A.  C.  165.     See  supra,  note  to  clause  29. 

Where  the  company  threatens  to  sell  without  justification,  the  existence  of 
this  clause  renders  it  expedient  for  the  shareholder  to  apply  for  an  injunction 
before  the  sale  is  effected ;  for  after  sale  it  will  be  difficult,  if  not  impossible, 
to  recover  the  shares. 

As  to  the  rights  of  a  member  whose  shares  have  been  wrongfully  forfeited  to 
damages  in  the  winding-np  of  the  company,  see  New  Chile  Co.,  45  C.  D.  598. 


Transfer  and  Transmission. 

By  sect.  22  of  the  Act  of  1908,  shares  are  to  be  •"  transferable  iu  manner 
provided  by  the  articles  of  the  company."'  Hence,  it  is  necessary  to  provide  for 
transfers.  It  is  well  settled  that,  save  so  far  as  restricted  by  the  articles,  the 
right  of  transfer  is  absolute.  It  would  not  be  within  the  province  of  this  work 
to  enter  into  a  consideration  of  the  numerous  cases  relating  to  transfer,  but  the 
following  may  be  mentioned:  Weston's  case,  4  Ch.  20;  Gilbert's  case,  5  Ch.  W''Sto 
559.  According  to  the  principles  laid  down  in  these  cases,  the  articles  are  not  ' 
to  be  looked  at  to  see  whether  they  give  a  right  to  transfer,  for  the  statute  gives 
that,  but  whether  they  restrict  the  right  and  what  form  they  require.  A 
transfer  even  to  a  pauper  to  escape  liability,  if  out-and-out,  is  valid  {Be  Pass's 
<^^se,  4  De  G.  &  J.   544;   Caivley  ^  Co.,  42  C.  Div.  209;   Biscoveries  Finance 
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Form  251.     ^^^rp.,  LiitJlur's  cuse,  (1910)  1  Ch.  312  (C.  A.;,  ovurruliiig  case  of  same  name 

reported  in  1908,  1  Ch.  141),  and  it  makes  no  dift'crenco  that  the  transforco  was 

paid  to  take  the  transfer  {Slater's  case,  35  Beav.  391).  Moreover,  if  the 
articles  restrict  the  right  in  a  specified  case,  then  the  maxim  "  Kxpressio  unius 
est  exclusio  alterius  "  applies.  Weston's  case,  uhi  supra.  So  where  there  was 
power  to  decline  to  register  a  transfer  made  by  a  member  indebted  to  tiio 
company,  or,  in  case  of  shares  not  fully  paid  up,  to  a  transferee  of  whom  tlie 
directors  did  not  approve,  it  was  held  tiiat  a  liolder  of  fully  paid-up  shares, 
not  indebted  to  the  company,  might  distribute  his  shares  among  a  number  of 
nominees,  although  his  object  was  to  secure  to  himself  tiic  maximum  of  voting 
power  at  a  pending  meeting  of  the  company,  contrary  to  the  spirit  of  the 
company's  articles.  Stranton  Steel  and  Iron  Co.,  16  Eq.  559;  and  Fender  v. 
Lushinr/lon,  6  C.  D.  70.  See  also  Cannon  v.  Trask,  20  Eq.  6G9,  675; 
and  see  Abhotsford  Ilolel  v.  Kingham,  102  L.  T.  118  (C.  A.).  And  in 
Stockton  Malleable  Iron  Co.,  2  C.  Div.  101,  there  was  power  to  decline  to 
register  any  transfer  of  shares  whilst  the  member  making  the  transfer  was 
indel)tcd  to  the  company  on  any  account  whatever.  The  company  was  indorsee 
of  a  bill  ac^cpt<Kl  l)y  a  member,  but  not  yet  payable.  On  the  construction  of  the 
articles,  it  was  held  that  indebted  meant  indebted  in  respect  of  a  debt  due  and 
payable,  and  consequently  that  the  member  iiad  a  right  to  transfer,  notwith- 
standing that  the  company  held  his  ac<ojitance.  See  also  Moffat  v.  Farquh'ir, 
7  C.  D.  591;  and  Caioley  ^-  Co.,  42  C.  Div.  209. 

A  director  who  is  a  shareholder  has  as  free  a  right  of  transfer  as  a  memlier 
who  is  not  a  director.  Cawley  ^-  Co.,  42  C.  Div.  209.  .Vnd  it  is  submitted  tliat 
he  is  not  even  bound  to  keep  his  qualification  shares.  But  his  office  is  vacated 
if  "  he  ceases  at  any  time  to  hold  his  qualification  .  .  .  and  [he  isj  incapable  of 
being  re-appointed  director  .  .  .  until  he  has  obtained  his  qualification." 
Sect.  73  (2),  Companies  Act,  1908.  The  decision  in  Soit'th  London  I'is/i  Market 
Co.,  39  C.  Div.  324,  on  this  point,  was  based  on  the  terms  of  the  special  Act, 
and  there  appears  to  be  no  foundation  for  the  doubt  expressed  in  (lilbert's  cn.se>, 
ubi  supra. 

Where  a  company  is  threat<'ned  with  insolvency,  it  may  be  the  duty  of  the 
executive  to  refuse  to  register  transfers.  Alejr.  MitcheU'n  ease.  4  App.  Cas. 
567;  Nelson  Mitchell  v.  City  of  Glasgow  Bank,  4  App.  Cas.  624.  But  sec 
contra,  Taurine  Co.,  25  C.  Div.  118;  and  Violet  Consolidated,  ifc.  Co.,  W.  X. 
(1899)  66;  68  L.  J.  Ch.  535;  80  L.  T.  684. 

An  agreement  for  the  sale  of  a  share  does  not  bind  the  seller  to  procure  the 
registration  of  the  transfer.  His  duty  is  performed  when  he  hands  over  to  the 
transferee  a  duly  executed  transfer.  Skinner  v.  City  of  London,  cjr.  Co.,  14 
Q.  B.  Div.  882;  London  Founders'  Assoc,  v.  Clarke,  20  Q.  B.  Div.  576;  Casey 
v.  Bentley,  (1902)  1  I.  E.  376.  But  until  registration  of  the  transfer  the  trans- 
feror is  a  trustee  of  the  shares  for  the  transferee.  Loring  v.  Davis,  32  Ch.  D. 
625;  Hardoon  v.  Belilios,  (1901)  A.  C.  118;  Stevenson  v.  Wilson,  (1907)  P.  C. 
445.  If  the  buyer  wishes  to  protect  himself,  he  must  buy  with  ''  registration 
guaranteed."' 

The  complete  legal  title  is  uot  obtained  by  the  transferee  until  the  transfer  is 
registered.  Soc.  Gen.  v.  Walker,  11  App.  Cas.  20;  Shropshire  Union  Co.  v. 
The  Queen,  L.  E.  7  H.  L.  496;  Roots  v.  Williamson,  38  C.  D.  485;  Poivell  v. 
London  and  Provinci<d  Bank,  (1893)  1  Ch.  610;  Ireland  v.  Eart,  (1902)  2  Ch. 
527.  Before  that  he  cannot  be  sued  for  calls.  Ural  Gold  Fields  v.  Pap  pa,  15 
T.  L.  E.  330.  Hence  the  importance  of  securing  registration.  If  the  company 
improperly  refuses  registration,  it  will  be  liable  to  an  action  for  damages. 
Skinner  v.  City  of  London,  cj-c.  Co.,  ubi  supra;  Ottos  Kopje  Biamo)id  Mines, 
(1893)  1  Ch.  618.  Moreover,  proceedings  can  be  tiiken  by  the  transferor  or 
transferee  for  rectification  of  the  register  and  damages  under  sect.  32  of  the- 
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Act;    but  unless  au  order  is  made  for  reetilicatioii  of  tiie  register  the  Court     Form  251. 
would  appear  to  have  no  jurisdiction  under  this  section,  except  by  consent,  to   -     — 
direct  a  company  to  pay  damages. 

A  company  is  not  bound  to  register  at  once.  It  may  inquire,  e.g.,  as  to  the 
authenticity  of  the  transfer,  fioc.  Gen.  v.  Walker,  11  App.  Cas.  41;  Otfon 
Kopje  Diamond  Mines,  nbi  mipra;  IrelaivJ.  v.  Ilart,  (1902)  1  Ch.  522.  A  transfer 
must  be  duly  stamped,  and  the  directors  may  properly  refuse  registration  where 
the  face  consideration  in  the  transfer  is  not  the  real  consideration.  Maynard  v. 
Consolidated  Kent  Collieries  Corp.,  (1903)  2  K.  B.  121. 

Where  there  is  power  to  reject  a  transfer,  and  the  transferor  is  indebted  to 
the  company  in  respect  of  calls  or  otherwise  at  the  date  when  the  matter  came 
l)efore  the  directors,  the  company  must  register  the  transfer,  unless  the 
indebtedness  existed  when  the  transfer  was  left  for  registration.  C(ndey  cj-  Co., 
42  C.  Div.  209. 

A  company  cannot  refuse  to  register  a  transfer  of  shares  to  a  bankrupt 
director  on  the  ground  that  if  registered  the  shares  will  pass  to  the  trustee  in 
bankruptcy.     Sutton  v.  English  and  Colonial  Produce  Co.,  (1902)  2  Ch.  502. 

The  secretary  of  a  company  has  no  authority  to  pass  transfers  {Chida  Mines, 
Ltd.  V.  Anderson,  22  T.  L.  R.  27);  nor  has  a  manager.  Whitchttrch  (^George), 
Ltd.  V.  Cavanagh,  85  L.  T.  349. 

Great  care  should  be  taken  by  directors  in  regard  to  transfers,  for  if  they 
jtass  a  forged  transfer,  or  a  transfer  executed  under  a  forged  power  of  attorney, 
the  company  m:iy  incur  serious  loss,  for  in  the  absence  of  special  provision, 
registration  of  a  forged  transfer  cannot  defeat  the  title  of  the  true  owner  of 
the  shares  or  stock,  and  if  his  name  has  been  removed  from  the  register  the 
company  may  be  compelled  to  reinstate  it.  J)ari>i  v.  Bank  of  England;  Barton 
V.  L.  ^N.  W.  Rail.  Co.,  38  Ch.  D.  149. 

A  person  who  presents  a  forged  transfer  to  a  company  for  registration,  and 
j)rocures  such  registration,  is  liable,  though  acting  in  good  faith,  to  indemnify 
the  company.  Sheffield  Corp.  v.  Barclay,  (1905)  A.  C.  392.  See  infra. 
Chap.  XIV. 

Where  there  are  joint  registered  holders,  a  transfer,  to  be  effective,  must  be 
executed  by  all,  and  if  the  signature  of  any  one  be  forged  the  transfer  will  be 
void.     Barton  v.  L.  ^-  N.  W.  Rail.  Co.,  24  Q.  B.  D.  77. 

Where  shares  are  allotted  to  A.  and  before  he  is  registered  as  a  member  he 
transfers  to  B.,  the  company  may  register  B.  without  registering  A.  Nicol's 
case,  29  C.  D.  434.  And  so,  too,  where  A.  being  the  registered  holder  transfers 
to  B.,  and  he  to  C,  the  company  may  register  C. 

As  to  lunatics. — Shares  held  by  a  lunatic  member,  or  by  joint  holders,  one  of 
whom  is  a  lunatic,  can  only  be  transferred  pursuant  to  an  order  in  lunacy  and 
by  the  per.son  named  in  the  order.     See  Lunacy  Act,  1890,  ss.  133,  136 — 139. 

A  Master  in  Lunacy  cannot  make  a  vesting  order  as  to  shares  in  trustees,  one 
of  whom  is  a  lunatic,  on  appointment  of  new  trustees.  Re  Longdale,  (1901) 
1  Ch.  3. 

As  to  charging  orders  on  a  lunatic's  property,  see  Re  Hunt,  (1900)  2  Ch.  54,  n. 

As  to  transferring  shares  in  name  of  urtfound  lunatic  residing  abroad,  see 
Bidisheim  v.  London  ^-  Westminster  Bank,  (1900)  2  Ch.  15. 

As  to  infants. — ^Transfers  can  only  be  made  in  pursuance  of  an  order  of 
some  Court  of  competent  jurisdiction,  e.g.,  the  Chancery  Division,  and  by  the 
person  named  in  the  order. 

As  to  'powers  of  attorney. — A  member  can  transfer  his  shares  by  attorney,  but 
the  power  of  attorney  must  be  left  with  the  transfer,  and  should  either  be  re- 
tained by  the  company  or  should  be  filed  pursuant  to  the  Conveyancing  Act, 
1881,  s.  48  {infra,  Chap.  XV.).  It  should  be  duly  authenticated,  and,  unless  it 
is    irrevocable    under    sect.    8   or    9    of   the    Conveyancing    Act,    1882    (infra. 
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Form  251.  Chap.  XV.),  evidence  should  be  adduced  that  at  the  time  the  transfer  was 
signed  the  appointor  was  alive. 

As  to  married  women. — A  married  woman  can  transfer  without  the  concur- 
rence of  her  husband.    3Iarried  Women's  Property  Act,  1882,  s.  9. 

As  to  vesting  orders,  see  the  Trustee  Act,  1893.  Sew  Zealand,  ^c.  Co.,  (1893) 
1  Ch.  403;  lie  Grer/son,  (1893)  3  Ch.  233;  lie  Bypatmin,  (1910)  1  Ch.  223. 

In  a  voluntary  winding-up  a  transfer  may  be  made  with  the  consent  of  tin' 
liquidator  under  sect.  131  of  the  Act  of  1862.  See  National  Bank  of  Wales, 
(1897)  1  Ch.  298. 


Execution  of 
in-ansfer,  &c. 


31.  The  instrumeut  of  tiau.sfer  of  any  tihai-o  .shall  be  signed  both  by 
the  transferor  and  tran.sfcree,  and  the  transferor  shall  be  deemed  lo 
remain  the  holder  of  such  share  until  the  name  of  the  transferee  is 
entered  in  the  register  in  respect  thof. 


Stamp. 


True  state- 
ment of 

consideration. 


Sec  Table  A  (clause  18).  The  object  of  requiring  tlie  transferee  to  execute  tlic 
transfer  is  to  fix  him  with  an  agreement  to  take  the  shares,  and  thereby  secun^ 
him  as  a  member;  for  by  sect.  24  of  the  Act,  an  agreement  to  become  a  member 
followed  by  entry  on  the  register,  constitutes  membership.  See  Lanrjer'a  case, 
37  L.  J.  Ch.  292;  W.  N.  (1868)  8;  and  Bifrnrs  v.  Prnnell,  2  11.  L.  C&«. 
497;  lie  Taurine  Co.,  25  C.  D.  118. 

The  instrument  of  transfer  is  not  complete  until  it  is  signed  by  both  parties 
{Marino's  case,  2  Ch.  596),  and  accordingly  registration  cannot  be  enforced  as 
against  the  company  until  it  is  so  signed,  but  the  company  may  waive  the  trans- 
feree's signature.     See  the  above  case. 

Where  A.  transfers  to  him.self  and  others,  A.  need  only  execute  once. 

A  transfer  may  be  good  as  against  the  transferor,  even  though  not  executed 
by  the  transferee.     Re  Dodds,  Ex  parte  Brown  and  Contrs,  64  L.  T.  476. 

The  main  object  of  the  latter  part  of  the  clause  is  to  give  efifect  to  the  pro- 
visions as  to  calls,  so  that  a  member  upon  whom  a  call  has  been  made  shall  not 
be  able  to  avoid  forfeiture  by  a  transfer. 

As  between  transferor  and  transferee,  there  is  an  implied  contract  by  the  lattir 
to  indemnify  the  former  against  all  liability  in  respect  of  the  shares  during  the 
time  that  the  transferee  holds  them.  Kellock  v.  Enthoveri,  L.  R.  9  Q.  B.  241; 
Loring  v.  Davis,  32  C.  D.  625;  Levi  v.  Ayres,  3  App.  Cas.  852;  Ilardoon  v. 
Belilios,  (1901)  A.  C.  118;   Seton,  6th  ed.  2362. 

A  transfer  on  sale,  whether  by  deed  or  otherwise,  must  be  stamped  with  the 
proper  ad  valorem  duty,  in  accordance  with  the  Stamp  Act,  1891 ;  and  see  now 
9  Edw.  7,  c.  43,  ss.  7,  12  (2) ;  and  under  sect.  17  of  the  said  Act  of  1891  any 
person  whose  oiSce  it  is  to  register  a  transfer  is  liable  to  a  penalty  of  10^  if  he 
registers  a  transfer  not  duly  stamped. 

But  where  a  transfer  appears,  having  regard  to  its  contents,  to  be  duly 
stamped,  it  is  not  the  duty  of  the  secretary  to  cross-examine  the  depositor  in 
order  to  ascertain  whether  the  consideration  is  truly  stated:  omnia  prcvsumuntur 
rite  esse  acta.  Thus,  if  the  consideration  expressed  is  5s.,  and  the  stamp  10s., 
there  is  no  need  to  go  further.  But  if  directors  become  aware  that  the  considera- 
tion stated  on  the  face  of  the  transfer  is  not  the  true  consideration,  they  may 
go  behind  it  and  require  the  proper  stamp  for  the  true  consideration  to  be 
affixed.     JIaynard  v.  Consolidated  Kent  Collieries,  (1903)  2  K.  B.  121. 

Where  the  regulations  merely  require  the  transfer  to  be  in  writing,  it  will 
not  be  the  less  effective  because  it  is  under  seal.  Ortigosa  v.  Brown,  38  L.  T. 
845.  But  where  a  deed  is  necessary,  it  must  be  duly  signed,  sealed  and 
delivered.     Potvell  \.  Lond.  S;  Prov.  Bank,  (1893)  2  Ch.  555.     And  a  printed 
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circle,  with  the  words  "  Place  of  seal,"  is  not  equivalent  to  a  seal.     Balkis  Co.,     Form  251 
36  W.  R.  392. 

As  to  composition  for  stamp  duties  on  transfer,  see  Stamp  Act,  1891,  s.  114. 

As  to  giving  the  numbers  of  shares  on  a  transfer  of  shares  in  l^ank,  see 
Leeman's  Act,  30  Vict.  c.  29.  A  custom  of  the  Stock  Exchange  to  disregard 
this  Act  is  unreasonable  and  void.  Perry  v.  Barnett,  15  Q.  B.  D.  388;  see, 
however,  Seymour  v.  Bridge,  14  Q.  B.  D.  460. 

A  registered  transfer  is  presumed,  prima  facie,  to  be  accepted  by  the  trans 
feree  even  where  he  has  not  executed  it.     Standing  v.  Bowring,  31  C.  D.  282. 

32.   The  instrument  of  transfer  of  any  share  shall  be  in  writing-  in  Form  of 
the  [usual  common  form  or  in  the]  following-  form,  or  a.s  near  thereto 
as  circumstances  will  admit :  — 

The  Stock  Exchange  Committee  require  the  words  in  brackets,  so  that  the 
ordinary  form  of  transfer  sold  by  stationers  and  others  may  sufBce. 

I,  A.  B.,  of ,  in  conson  of  the  sum  of pounds  paid  to  me 

by  C.   D.,'of  — ,  hnftr  called  the  sd  transferee,  do  hby  transfer 

to  the  sd  transferee  share  [or  shares],  numbered  ,  in  the 

undertaking-    called    the Coy,  Limtd,    to    hold    unto    the    sd 

transferee,  his  executors,  administrators  and  assigns,  subject  to  the 
several  conditions  on  which  [I]  held  the  same  immediately  before 
the  execution  hof ;  and  I  the  sd  transferee  do  hby  agree  to  take  the 
sd  share  [or  shares]  subject  to  the  conditions  afsd.  As  witness  our 
hands,  the  day  of . 

Witness  to  the  signature  of,  &c. 

The  directors  may  refuse  to  register  if  the  prescribed  form  is  not  substan- 
tially followed,  but  they  may  waive  any  irregularity,  e.g.,  non-signature  by  the 
transferee.  Marino's  case,  L.  R.  2  Ch.  596.  When  the  articles  require  the 
transfer  to  be  "in  the  usual  common  form,"  registration  cannot  be  refused 
because  particulars  found  in  a  common  form,  but  which  in  the  circumstances 
are  immaterial,  are  omitted.     Letlieby  and  Christopher,  Ltd.,  (1904)  1  Ch.  815. 

It  is  generally  expedient  to  use  the  above  form.  It  differs  slightly  from  the 
form  given  in  Table  A.,  clause  19;  but  it  is  in  general  use,  and  can  be  pur- 
chased at  stationers  and  elsewhere.  Sometimes  the  articles  require  a  transfer  to 
be  by  deed;  but  this  requisition  causes  inconvenience  and  secures  no  benefit. 
Thus  where  the  transfer  may  be  by  instrument  in  writing  as  above,  the  share- 
holder may  sign  a  blank  transfer,  and  hand  it  over  to  a  purchaser  or  mortgagee, 
with  authority  to  the  holder  of  it  for  the  time  being  to  fill  in  the  name  of  a 
transferee;  and  such  a  transfer  when  filled  up  can  be  sent  in  for  registration, 
and  no  objection  can  be  raised  by  the  company  to  its  validity.  Ex  parte 
Sargent,  17  Eq.  273;  Tees  Bottle  Co.,  33  L.  T.  834;  Kimberley  Co.,  58  L.  T. 
305.  But  where  a  deed  is  required,  this  convenient  plan  is  not  properly 
available;  for  a  deed  executed  in  blank  is  inoperative  as  a  legal  transfer. 
mbhletvhite  V.  McMorine,  6  M.  &  W.  200;  Poivell  v.  Lond.  #  Prov.  Banh, 
(1893)  2  Ch.  555;  France  v.  Clark,  26  Ch.  D.  257;  Ex  parte  Sargent,  17  Eq.^ 
273-  Tees  Bottle  Co.,  33  L.  T.  834.  Nevertheless,  such  are  the  exigencies  of 
business,  that  even  where  a  deed  is  required  blank  transfers  are  frequently 
resorted  to,  in  the  expectation  that  the  company  will  not  notice  or  take  advan- 
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Form  251.  taijo  of  the  irre^'ularity.  It  seems,  however,  desirable  to  make  the  nrtieles  accord 
with  the  general  practice. 

When  a  deed  is  necessary,  the  directors  have  no  power  to  dispense  with  it. 
Murray  v.  Bush,  L.  R.  6  11.  L.  50. 

If  the  articles  expressly  permit  a  transfer  by  instrument  in  writing,  the 
practice  of  the  company  having  always  been  to  require  a  deed  cannot  make  a 
deed  obligatory,  lie  Tahiti  Cotton  Co.,  17  Eq.  273.  It  appears  from  the 
decision  of  the  Court  of  .Vppeal,  in  Frnnre  v.  Clark,  xnpra,  that  though  the 
delivery  to  a  mortgagcL!  of  a  certificate  of  title  and  blank  transfer  may  give  him  an 
implied  right,  wiierc  a  deed  is  not  required,  to  insert  his  own  name,  the  right 
does  not  pass  to  his  assigns. 

In  some  cases  the  delivery  of  blank  transfers  may  establish  an  estoppel  as 
against  the  transferor.  Cn/onia'  Jtatik  v.  Williamn,  15  App.  Cas.  267.  Hut 
there  is  no  presumption  of  re-delivery  of  a  blank  transfer.  See  Pourll  v. 
London,  i^-c.  Bank,  uhi  siqira ;  and  see  Chap.  X\'.,  infra. 

Where  for  valuable  consideration,  e.rj.,  an  a«ivance,  the  shareholder  delivers 
blank  transfers,  he  may  be  taken  to  bind  himself  not  tr)  interfere  with  regis- 
tr.ition.     Iloo/irr  v.  l[rrts,  (19(H>;  1  Ch.  519  (C.  A.). 

'•  Snl)iect  to  the  several  ronditions  on  which  I  hold."  Do  tlicsc  words  in  the 
transfer  subject  the  transferee  to  a  lien  existing  as  against  the  transferor?  It 
is  generally  assumed  that  they  do  not.  They  do  not  atfeet  the  transferee  with 
notice  of  facts  known  to  the  transferor.  U'cutmorc/anU  tin  en,  Jfc.  Co.,  (_l893j 
2  Ch.  612.  But  it  has  been  held  th;it  they  do  bind  the  transferee  to  pay  calls 
not  paid  prior  to  the  registration  of  the  transfer  and  enable  the  company  to  sue 
him.  Herbert  Gold  Co.  v.  Jlaycraft,  C.  A.,  Times,  28  March,  1901:  and  see 
Randt  Gold  Mining  Co.  v.  Waimcrirfht,  (1901)  1  Ch.   181. 

As  to  the  effect  of  executing  a  transfer  with  the  words  "  in  trust  "  addctl,  see 
London  and  Canadian  Loan,  ^c.  Co.  v.  JJiigi/an,  (1893;  -V.  C.  30G  (P.  V.). 

It  is  misfeasance  for  directors  who  have  accepted  tiieir  qualification  from  the 
promoter  to  execute  a  blank  transfer  of  sucii  shares  in  trust  for  the  promoter. 
London  and  South  Western  Canal  Co.,  (1911)   1  Ch.   316. 

A  transfer  ought  to  state  the  consideration  truly  (seot.  5  of  Stamp  .Vet,  1891), 
but  if  the  full  duty  is  paid,  the  ])enalty  will  not  be  enforced.  Furne.i$  Hail.  v. 
Commissioners,  33  L.  J.  Ex.  173.  .And  the  non-statement  does  not  affect  the 
validity  of  the  transfer.  Pon-cll  v.  London  and  Provincial  Bank,  (1893)  2  Ch. 
555.  ]}ut  it  may  entitle  the  directors  to  refuse  registration  till  the  proper 
stamp  is  affixed.     Matjnard  v.  Consolidated  Kent  Collieries,  (1903)  2  K.  B.  121. 

A  transfer  of  a  bankrupt's  share  may  be  as  follows:  — 

"  Whereas  at  the  dat€  of  the  order  hereinafter  mentioned,  .V.  B.,  of ,  was 

registered  in  the  books  of  The  Company,  Limited  (hereinafter  called  the 

<"ompany),  as  the  proprietor  of  ten  shares,  numbered ,  in  the  said  company. 

of  lOZ.  each.     And  whereas  an  order  of  adjudication  of  bankruptcy  was  on  the 

1st  day  of  June,  1908,  made  against  the  said  A.  B.,  and  on  the  day  of 

I  was  duly  appointed  trustee  of  the  property  of  the  said  A.  B.,  and  such 
appointment  was  certified  by  the  Board  of  Trade  on,  &c. ;  [or,  but  no  trustee 
has  ever  been  appointed  of  the  property  of  the  said  A.  B.,  and  I,  as  chief 

■official  receiver,  am  trustee  thereof].    Now  I,  S.,  of  ,  in  consideration,  &c., 

-do  hereby,  as  trustee  of  the  estate  of  the  said  A.  B.,  transfer  unto  the  said 

transferee  the  said  shares,  numbered  ,  in  the  undertaking  called,  k.c.     To 

hold  unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  subject  to 
all  the  several  conditions  on  which  the  said  A.  B.  held  the  same  at  the  date  of 
the  said  order  of  adjudication.  And  I,  the  said  transferee,  do  hereby  agree  to 
take  the  said  shares,  subject  to  the  same  conditions."' 

In  considering  the  form  of  transfer  the  directors  must  not  be  too  technical. 
Thus,  where  the  articles  required  a  transfer  to  be  in  the  usual  common  form, 
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according  to  which  the  address  of  the  transferor  and  the  distinctive  nunibor.s     Foim  251. 
should  appear,  and  the  transfer  tendered  omitted  these  particulars,  but  was   ' 
accompanied  by  the  transferor's  share  certificate  giving  the  omitted  particulars, 
it  was  held  that  the  transfer  should  be  registered.     Lcthehy  v,   Christopher, 
Ltd.,  Jones's  case,  (1904)  1  Ch.  815. 

33.   The  directors  may  decline  to  reg-ister  any  transfer  of  shares  [or  In  what  cases 
stock,  to  he  omitted  if  quotation  required]  upon  which  the  coy  has  a  jeclinrto™*^ 
lieu;  and  in  the  case  of  shares  not  fully  pd  up,  may  refiLse  to  register  register 
a  transfer  to  a  transferee  of  whom  they  do  not  approve. 

If  desired,  add  the  words,  "  And  shall  not  be  bound  to  give  any  reason  for 
such  refusal."     Eut  these  words  are  implied,  see  infra. 

From  what  has  been  said  in  the  note  preceding  clause  31,  it  appears  that  if 
the  right  of  transfer  is  to  be  restricted,  express  provisions  must  be  inserted  in 
the  articles  for  the  purpose. 

It  is  not  found  in  practice  that  a  clause  as  above  affects  the  market  value  of 
the  shares;  for  it  is  always  assumed  that  the  transfer  will  be  passed,  and,  of 
course,  it  generally  is.  If,  however,  the  company  has  a  lien,  the  clause  enables 
it  to  preserve  the  same;  and  this  is  often  a  matter  of  importance.  It  is 
•expedient,  as  above,  to  make  the  clause  apply  to  any  case  where  the  company 
has  a  lien,  and  not  merely,  as  is  often  done,  to  the  case  of  a  member  who  is 
"  indebted  "  to  the  company.  See  Stockton  Malleable  lion  Co.,  2  C.  Div.  101; 
and  see  also  supra,  note  to  clause  29a.  As  to  clause  20  of  Table  A.  (old),  see 
Ex  parte  Stringer,  9  Q.  B.  D.  436.     See  now  Table  A.  (new),  clause  20. 

It  is  generally  thought  sufficient,  in  addition  to  providing  for  the  preserva- 
tion of  the  lien,  to  give  the  directors  power  to  decline  to  register  a  ti-ansfer  of 
shares,  not  fully  paid  up,  to  a  transferee  of  whom  they  do  not  approve.  If  the 
company  gets  into  difficulties,  this  will  enable  the  directors  to  prevent  the  intro- 
duction of  insolvent  members.  Where  such  a  discretion  is  given,  the  directors 
will  not,  if  acting  bond  fide,  be  compelled  to  give  their  reasons  for  refusing  to 
register  a  transfer,  and  no  unfavourable  inference  can  be  drawn  from  their 
declining  to  give  any  reason,  but  if  the  directors  choose  to  give  their  reasons 
the  Court  will  then  consider  whether  they  arc  legitimate  or  not.  Bell  Brothers, 
65  L.  T.  245;  7  T.  L.  R.  689  (Chitty,  J.). 

If  they  exercise  their  power  capriciously  or  wantonly,  it  must  be  alleged  and 
proved;  the  Court  will  then  interfere,  but  not  otherwise.  Ex  parte  Penney, 
«  Ch.  452.  "I  cannot,"  said  James,  L.  J.,  in  that  case,  "conceive  that  any 
director  would  choose  to  accept  office,  or  exercise  the  power  entrusted  to  him, 
if  he  were  liable  to  be  called  upon  to  say  what  the  particular  reasons  were,  or 
the  particular  motive  was,  which  influenced  him  in  coming  to  the  conclusion 
that  any  person  was  not  eligible  as  a  shareholder.  ...  I  am  of  opinion  that 
we  cannot  sit  as  a  Court  of  Appeal  from  the  conclusion  which  the  directors  have 
arrived  at,  if  we  are  satisfied  that  the  directors  have  done  that  which  alone 
they  could  be  compelled  by  mandamus  to  do,  to  take  the  matter  into  their  con- 
sideration." See  also  Coalport  China  Co.,  (1895)  2  Ch.  404;  and  Hannan's 
King,  ^c.  Co.,  14  T.  L.  R.  314,  to  the  like  effect.  In  PucJcle's  case,  Jessel, 
M.  R.,  said  that  where  the  articles  authorized  the  directors  to  refuse  to  register 
a  transfer  "  if  they  were  of  opinion  that  the  transferee  was  not  a  responsible 
person,"  there  was  no  appeal  from  their  decision.  L.  J.  Notes  of  Cases,  1875, 
19.  But  if  the  directors'  reason  is  disclosed,  and  is  a  bad  one,  or  if  it  is 
proved  that  they  are  acting  otherwise  than  bond  fide  in  the  interests  of  the 
company,  the  Court  will  intervene,  and  order  rectification  of  the  register.  Bell 
Brothers,  65  L.  T.  245;  7  T.  L.  R.  689;  Ceylon  Land  and  Produce  Co.,  7 
T.  L.  R.  692;  cf.  Sun  Fire  Office  v.  Hart,  14  App.  Cas.  98. 
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Form  261.  if  the  directors  rcfuw,  tlu-y  are  not  iiiidcr  any  ublij^ation  to  send  notieo  of 
their  refusal  to  the  transferor.     Giiatard's  case,  8  Eq.  438. 

Directors  may  refuse  to  pass  a  transfer  if  they  find  that  the  stamp  is  on  the 
face  consideration,  not  tiie  real  consideration,  and  insufficient.  Mnynard  v. 
ComoUdatrd  Kent  Collieries,  0905)  2  K.   TJ.   122. 

Where  the  directors  have  a  discretion  and  exercise  it  bond  fide  by  paasinfi;  t!ie 
transfer,  they  are  not  lial)le  for  loss  occurring  to  tlie  company  by  rea.son  of  the 
transferee  proving  insolvent.  Faure  Electric  Aceumiilutor  Co.,  40  C.  D.  141  : 
37  W.  R.  116.  Restrictions  on  transfer  are  strictly  construed.  Bentham  Mill* 
!ipinninfj  Co.,   11   C.   D.   900. 

The  discretion  under  this  clause  may,  hy  virtue  of  clause  109,  be  delegated  to 
a  single  director.  Taurine  Co.,  25  C.  Div.  142.  A  director  may  take  part  in 
approving  of  a  transfer  to  himself  {Bush's  case,  6  Ch.  262),  and  a  share  certifi- 
cate being  signed  by  a  director  who  ia  also  a  partner  will,  none  the  less,  protect 
the  partnership  by  estoppel  {Coasters,  Ltd.,  103  L.  T.  632). 

Where  directors  suspect  a  breach  of  trust  they  should  give  notice  that  they 
will  have  to  register  unless  an  injunction  is  obtained.  Grundy  \ .  Briijtf>i, 
(1910)  1  Ch.  444. 

No  transfer  to       [33a.   No  tmiisfor  shall  1k'  iiuuk'  to  uii  infant  or  ikmsou  of  iiii,'<ouutI 
infant,  &'c.  .     -,  n 

mind.] 

The  above  is  .sometimes  inserted.  Even  apart  from  sudi  a  cl.iuse,  a  (*ompany 
cannot  be  compelled  to  accept  an  infant  transferee;  and,  if  sliares  be  transferred 
to  an  infant,  the  company  may,  on  discovering  the  infancy,  decline  to  confirm 
the  transfer,  and  upon  motion  under  sect.  32  of  the  Act,  can  procure  the 
rectification  of  the  register  by  restoring  the  name  of  the  transferor.  Symons' 
case,  5  Ch.  301.  Tlio  prin<iple  is  that  a  man  who  executes  a  transfer  remain'* 
liable,  unless  and  until  there  is  on  the  list  a  transferee  who  is  legally  liable  to 
the  company.  But  an  infant  allottee  or  transferee  is  clearly  not  liable  in  respect 
of  shares  standing  in  his  name;  for  he  cannot  effectually  contract  to  take  shares; 
and  by  reason  of  sect.  2  of  the  Infants'  Relief  Act,  1874  (37  k  38  Vict.  c.  62), 
no  action  can  be  brought  to  charge  the  infant  on  any  ratification  after  full  age. 
To  charge  him  there  must  be  a  new  promise.  Acting  as  a  member  after  full 
age  may  afford  evidence  of  such  a  new  promise.  Ditcham  v.  Worrall,  5  C.  P. 
Div.  410;  Curtis'  case,  6  Eq.  455;  Mann's  case,  L.  R.  3  Ch.  459,  n. ;  Capper's 
case,  L.  R.  3  Ch.  458.  If,  however,  the  company  has  knowingly  acquiesced  in 
accepting  an  infant  shareholder  it  will  bo  bound.  Parson's  case,  8  Eq.  656. 
And  so  also  if  it  has  allowed  the  infant  to  transfer  his  shares.  Gooch's  case, 
8  Ch.   266. 

If  shares  are  allotted  to  an  infant,  and  repudiated  when  he  comes  of  age,  he 
may  recover  what  he  paid  the  company  in  respect  thereof.  Hamilton  v. 
Vaughan  Sherrin  Co.,  (1894)  3  Ch.  589. 

A  director  allotting  to  an  infant  son  constitutes  misfeasance.  Creaver 
Wheal  Mining  Co.,  L.  R.  8  Ch.  45.  In  the  case  of  shares  which  are  only  in 
part  paid  up,  the  company  may  refuse  to  pass  a  transfer  to  a  person  residing 
abroad.  And  the  seller  of  such  shares  on  the  London  Stock  Exchange  may 
decline  to  transfer  to  a  person  so  residing.     Goldschmidt  v.  Jones,  22  L.  T.  221. 

LTnder  the  old  law  a  companj'  could  not  be  compelled  to  register  a  transfer 
to  a  corporation  and  an  ordinary  individual  jointly.  Laiv  Guarantee,  ^c.  Sac. 
•24  Q.  B.  D.  406. 

But  the  law  in  this  respect  has  been  altered  by  the  Bodies  Corporate  Joint 

Tenancy  Act,  1899  (62  &  63  Vict.  c.  20),  sect.  1  of  which  enacts  as  follows:  — 

Power  for  (1)  A  body  corporate  shall  be  capable  of  acquiring  and  holding  any  real  or 

corporations  personal  property  in  joint  tenancy  in  the  same  manner  as  if  it  were  an 

to  hold  pro- 
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individual ;   and  where  a  body  corporate  and  an  individual,  or  two  or     Form  251 
more   bodies   corporate,   become   entitled   to   any  such   property   under 


circumstances  or  by  virtue  of  any  instrument  which  would,  if  the  body  P^rty  as  joint 
corporate  had  been  an  individual,  have-  created  a  joint  tenancy,  they  '''^'^*^"'8- 
shall  be  entitled  to  the  property  as  joint  tenants.  Provided  that  the 
acquisition  and  holding  of  property  by  a  body  corporate  in  joint 
tenancy  shall  be  subject  to  the  like  conditions  and  restrictions  as 
attach  to  the  acquisition  and  holding  of  property  by  a  body  cor- 
porate in  severalty. 
q2)  Where  a   body   corporate  is  joint   tenant  of  any  property,   then   on   its 

dissolution  the  property  shall  devolve  on  the  other  joint  tenant. 
As  to  married  women,  see  the  Married  Women's  Property  Act,  1882  (45  &  16   Married 
Vict.  c.  75),  and  the  Act  of  1893  (56  &  57  Vict.  c.  63),  s.  1.  women. 

This  Act  places  a  married  woman  transferee  in  the  same  position  as  if  she 
were  a  feme  sole,  and  renders  her  liable  on  her  contracts  to  the  extent  of  her 
separate  property.  But,  unless  satisfactory  evidence  of  separate  estate  is  pro- 
duced, the  directors  might  properly  (where  they  have  a  discretion)  refuse  to 
register  a  transfer  to  a  married  woman  of  shares  involving  any  liability.  Sec 
proviso  at  end  of  sect.  7  of  the  Act  of  1882. 

[33b.  The  company  adopts  the  Forged  Transfers  Acts,  1891  and  Forged 
1892,  and  the  directors  shall  have  full  power  to  give  effect  thereto.]       J'^""*^^" 

A  clause  as  above  is  occasionally  inserted,  but  it  is  superfluous,  for,  notwith- 
standing its  omission,  the  Acts  will  apply. 

The  Forged  Transfers  Act,  1891,  as  amended  by  the  Forged  Transfers  Actj 
1892,  provides  that  where  a  company  issue  or  have  issued  shares,  stock,  or 
securities  transferable  by  instrument  in  writing,  or  by  an  entry  in  any  books 
or  register  kept  by  or  on  behalf  of  the  company,  they  shall  have  power  to  make 
compensation,  by  a  cash  payment  out  of  their  funds,  for  any  loss  arising  from 
a  transfer  of  any  such  share,  stock,  or  securities  in  pursuance  of  a  forged 
transfer  or  of  a  transfer  under  a  forged  power  of  attorney,  whether  such  loss 
arises  and  whether  the  transfer  or  power  of  attorney  was  forged  before  or  after 
the  passing  of  this  Act,  and  whether  the  person  receiving  such  compensation,  or 
any  person  through  whom  he  claims,  has  or  has  not  paid  any  fee,  or  otherwise 
contributed  to  any  fund  out  of  which  the  compensation  is  to  be  paid. 

The  Acts  empower  the  company,  by  fees  or  otherwise,  to  provide  a  fund  to 
meet  claims  for  compensation,  and  to  raise  the  amount  by  mortgages,  and  to 
impose  such  reasonable  restrictions  on  the  transfer  of  shares,  stocks,  or 
securities,  or  with  respect  to  powers  of  attorney  for  the  transfer  thereof,  as 
they  may  consider  requisite  for  guarding  against  losses  arising  from  forgery. 

These  Acts,  it  is  to  be  observed,  do  not  impose  upon  the  company  any 
obligation  to  pay.  They  only  give  power  to  make  compensation,  i.e.,  if  the 
company  chooses.  Hence  there  is  no  objection  to  adopting  the  Acts  by  the 
articles  or  to  passing  (as  many  companies  have)  a  resolution  adopting  the  Acts, 
for  in  neither  case  is  the  company  bound  to  pay  any  particular  claim  unless  it 
thinks  fit  so  to  do. 

The  Acts  were  no  doubt  intended  for  the  benefit  of  a  purchaser  who,  Iiaving 
in  good  faith  paid  for  and  been  registered  as  the  holder  of  shares,  stock,  or 
securities,  found  himself  subsequently  deprived  of  what  he  had  bought  in 
consequence  of  its  being  proved  that  the  transfer  to  him  was  forged  or  was 
executed  under  a  forged  power  of  attorney.  The  wording  is  not  very  clear,  but 
it  is  submitted  that  it  is  capable  of  this  construction,  and  the  purport  of  the 
Acts.  True,  the  loss  in  such  a  case  is  not  one  "  arising  from  a  transfer,"  for 
P.  XX 
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Form  251.      '^''f'O  is  no  valid  transfer,  and  the  loss  arises  from  thi-  fraud  of  the  forger;  but 
—  to  make  sense  of  the  enactment  it  may  be  allowable  to  read  in  the  words  "  the 

invalidity  of  "  after  the  word  "  from." 


Tiansfer  to  be       34.   Every  instrument  of  transfer  shall  bo  left  at  the  oflBco  for  rogis- 
and  evidence     tration,  accompanied  by  the  certificate  of  the  shareM  ti>  bo  transferred, 
of  title  fjri von.   and  suoli  other  ovidoiico  as  the  coy  may  rtHiuire  to  pnivo  iho  title  of 
the  transferor,  or  lii.s  rij^lit  to  tran.sfor  the  sliares. 

It  is  expedient  to  have  a  clause  of  this  kind  bei-ausc  ot  the  liabilities  which 
a  company  incurs  if  it  issues  a  certificate'  of  shares  in  pursuance  of  a  forjjed 
transfer.  See  further,  infnt.  Chap.  XIV'.  It  should  use  the  utmost  caution 
in  regard  to  registration  of  transfers. 

As  against  the  real  owner,  u  forged  transfer  is  a  mere  nullity,  and  accord- 
ingly the  real  owner  can  compel  the  company,  if  it  has  removed  his  name  from 
the  register,  to  reinstate  him  as  the  holder  of  the  shares,  and  to  pay  him  all 
dividends  which  have  been  declared  on  the  shares  whilst  his  name  woa  off  the 
register.  Davis  v.  Bank  of  England,  2  Bing.  393;  Barton  v.  North  Stafford- 
shire Bail.  Co.,  38  C.  D.  458;  Barton  v.  L.  ^  N.  W.  Rail.  Co.,  24  Q.  B. 
Div.   83. 

Moreover,  if  a  company  lias  issued  to  tho  transferee  claiming  under  the 
forged  transfer  a  certificate  of  title  to  tho  shares,  the  company  will  be  liable 
to  j)ay  damages  to  any  tiurd  person  who  acts  on  the  faith  of  such  certificate 
being  regular,  e.g.,  by  buying  or  lending  money  on  tho  shares.  Bahia,  S;c. 
Co.,  L.  R.  3  Q.  B.  584;  Ottos  Kopje  Diamond  .Mines,  Limited,  (1893)  1  Ch. 
618.  And  the  company  is  under  the  same  liability  even  to  the  transferee,  where 
he  acts  on  the  faith  of  tho  certificate,  e.g.,  by  entering  into  a  contract  to  Bell  tho 
shares  (Tompkinson  v.  Balkis  Co.,  (1893)  A.  C.  396;  Hart  v.  Frontino. 
L.  K.  5  Ex.  Ill;  Bloomcnthal  v.  Ford,  (1897)  App.  Cas.  150),  or  by  J)aying 
a  call.  Where,  however,  tho  certificate  has  been  issued  and  sent  by  tho  com- 
pany's secretary  without  the  directors'  authority  and  for  his  own  purposes, 
the  company  is  not  estopped  from  disputing  it.  Rnhrn  v.  Great  Fingall  Con- 
solidated, (1906)  A.  C.  439.  As  to  the  measure  of  damages,  see  Ottos  Kopje, 
S;c.  Limited,  supra. 

But  though  the  company  incurs  these  liabilities,  it  has  its  redress  against  the 
transferee.  Thus,  if  a  person  claiming  under  a  forged  transfer  sends  in  to  the 
company  and  procures  the  registration  of  such  transfer  and  the  issue  of  a  fresh 
certificate,  he  is  bound,  though  acting  in  good  faith,  to  indemnify  the  company 
against  consequent  loss  incurred  by  the  company.  Corporation  of  Sheffield  v. 
Barclay,  (1905)  A.  C.  p.  392.  reversing  C.  A.,  (1903)  2  K.  B.  580.  And  see 
Bank  of  England  v.   Cutler,   (1907)   1  K.   B.  889. 

Where  a  company  pays  dividends  to  a  transferee  under  a  forged  transfer,  it 
is  not  estopped  from  denying  the  transferee's  title,  and  can  recover  the  divi- 
dends. Foster  v.  Pontoons  and  Dry  Dock  Co.,  9  T.  L.  R.  450.  .\s  to  proving 
the  forgery,  see  Copiapo  Mining  Co.,  9  T.  L.  R.  615. 

Very  commonly  the  certificate  relating  to  the  shares  to  be  transferred  con- 
tains words  at  the  foot  that  "  without  the  production  of  this  certificate  no 
transfer  of  the  shares  mentioned  therein  can  be  registered."  It  was  held  by 
I'^arwell,  J.,  in  Rainford  v.  James  Keith  ^  Co.,  (1905)  1  Ch.  296,  that  these 
words  operated  merely  as  a  warning  to  the  shareholder  to  take  care  of  the 
certificate,  and  did  not  operate  as  a  representation  to  or  contract  with  a  third 
party,  e.g.,  with  a  depositee  of  the  certificate  who  lends  money  thereon;  that 
the  company  will  not  transfer  without  production  of  the  certificate.    On  appeal. 
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the  case  was  decided  on  another  point,   (1905)   2  Ch.   147.     See  also   Guy   v.     form  251. 

Waterlow  Brothers^  25  T.  L.  11.  515.     I'or  dicta  to  the  contrarj-,  hoc  Hoolete 

Generale  de  Paris  v.   Walker,  11  App.  Cas.  29. 

It  is  the  practice  of  companies,  on  having  a  transfer  tendered  to  them  for 
registration,  to  give  notice  to  the  shareholder  before  registering  it,  thus:— 
"'^'''> — A  transfer  of  shares  of  £ each  in  the  above  company,  pur- 
porting to  bo  executed  by  you,  has  been  lodged  for  registration,  and  unless    I 

hear  from  you  to  the  contrary  within  days  the  same  will  be  registered. 

For  the  company,  ,  Secretary."     The  company  is  under  no  obligation  to 

give  such  a  notice.  Simm  v.  Anglo-Amer.  Co.,  5  Q.  B.  Div.  205.  And  a 
sliareholder  who  does  not  answer  the  letter  is  not  thereby  estopped  from 
impeaching  a  forged  transfer.  Barton  v.  L.  ^  N.  W.  Rail.  Co.,  24  Q.  B. 
1)1  V.  77.  Gross  negligence  on  the  part  of  a  shareholder  may,  however,  preclude 
rciiof  in  case  of  a  forged  transfer.     Coles  v.  Bank  of  Enrjland,  10  Ad.  &  El.  437. 

A  clause  is  occasionally  to  be  found  in  articles,  providing,  inter  alia,  that  the 
directors  shall  not  be  bound  to  inquire  into  tiie  authenticity  of  any  transfer;  but 
such  a  clause  seems  inexpedient;  and  where  a  quotation  on  the  Stock  Exchange 
is  desired,  the  Committee  of  the  London  Stock  Exchange  always  require  the 
<  lause,  if  contained  in  the  articles,  to  be  struck  out  by  a  special  resolution 
altering  the  articles. 

Even  without  the  words  in  clause  34  as  to  the  certificate,  the  concluding  words 
would  justify  the  directors  in  calling  for  a  deposit  of  the  certificate  for  examina- 
tion.    East  Wheal,  ^-c.  Co.,  33  Beav.  119. 

Where  the  directors  have  a  discretion  as  to  registering  a  transfer  from  a 
mcinljcr  who  is  indebted  to  the  company,  the  time  when  the  instrument  of 
transfer  is  left  at  the  office,  not  the  time  wiicn  the  directors  consider  tlie  matter, 
is  the  critical  period.     Can-Icy  ^-  Co.,  42  ('.  Div.  209. 


Certification  of  Sharks. 

When  the  holder  of  shares  executes  a  transfer  of  them,  it  is  for  the  trans- 
feree, as  the  party  mainly  concerned,  to  get  the  transfer  registered,  and  in  order 
to  do  this  he  must  be  prepared  to  hand  over,  or  to  procure  someone  else  to  hand 
over,  to  the  company  the  transferor's  certificate  of  title  to  such  shares.  If  the 
certificate  comprises  the  shares  transferred  and  no  more,  it  can  of  course  be 
lianded  over  with  the  transfer  to  the  transferee,  and  then  can  be  delivered  by 
liim  to  the  company;  but  very  commonly  the  certificate  includes  other  shares; 
for  example,  the  certificate  may  certify  that  A.  is  the  holder  of  100  shares;  if 
he  transfers  only  50  he  retains  50,  and  therefore  does  not  want  to  hand  over 
his  certificate  to  the  buyer.  And  again,  if,  having  100  shares,  he  sells  50  to  B. 
and  50  to  C,  he  cannot  hand  over  the  certificate  to  both.  In  such  cases  the 
transferor  usually  lodges  his  certificate  with  the  company,  and  then  at  his 
request,  or  at  the  request  of  his  broker,  the  secretary  "  certifies  "  the  transfers 
(^beforo  they  are  handed  over  to  the  transferees),  by  stamping  in  the  margin 
the  form  of  certification  and  signing  the  same.  The  following  forms  are  used:  — 
"  Certificate  lodged  for  the Company,  Limited, Secretary,"  or  "  Certi- 
ficate   for    shares    [has    been    lodged]    at    the    company's    office.      Date. 

Secretary." 

A  certification  of  this  kind  is  regarded  as  a  representation  by  the  secretary, 
on  behalf  of  the  company,  that  the  transferor  has  produced  such  documents  as 
on  the  face  of  them  show  a  frimd  facie  title  in  the  transferor  to  make  the 
transfer,  e.g.,  a  certificate  of  title  that  the  transferor  is  the  registered  holder 
of  the  shares  comprised  in  the  transfer,  or  else  a  certificate  that  some  other 
person  is  the  registered  holder,  together  with  proper  transfers  from  that  person 
to  the  transferor.    In  giving  such  "  certifications  "  the  secretary  is  not  supposed 
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Form  251  ^^  ^^  "'"'"  t''''"  ^"ok  at  the  doiuuuMits  prodtin-d  ;  if  tlu-y  apiicar  to  lu-  in  orilir 
lie  ecrtifies;  if  they  are  not  he  refuses  to  certify;  but  he  is  not  bound  to  in<iuire 
whether  the  doeumcnts  jtroduced  to  him  arc  penuine  or  not,  or  whether  tho 
various  transfers  are  valid  or  invalid  in  point  of  law.  "  He  docs  not  warrant 
the  title  of  the  transferor,  nor  the  validity,  in  jioint  of  law,  of  tho  various 
documents  which  together  (purport  to)  establish  his  title."  Per  Lindley,  L.  J., 
Bishoj)  V.  Jialkis  Consolidated  Co.,  25  Q.  B.  D.  512. 

A  transfer  certified  as  above  is,  by  the  rules  of  the  London  Stock  Exchange, 
accepted  as  good  delivery  of  the  shares  to  a  buyer  without  delivery  of  tho 
certificate.  Irrespective  of  these  rules,  a  transferee  generally  requires  the 
certificate  or  a  certified  transfer,  for  the  articles  of  the  company  usually  provide 
for  the  production  of  the  certificate  before  a  transfer  will  bo  registered.  .\ 
record  of  certifications  should  be  kept. 

Sometimes  an  official  of  tho  Ix)ndon  Stock  E.xchange  certifies. 

It  was  held  in  one  case  (lie  CoucrKgioun  Trust,  (18%)  2  Ch.  757),  that  where 
an  instrument,  purjwrting  to  transfer  fully  paid  up  shares  is  certified  by  tho 
secretary  as  above,  the  company  is,  l)y  the  certification,  estopped  from  .saying 
that  they  are  not  paid  up.  But  it  has  now  been  decided  by  the  House  of  Lords 
that  though  a  secretary  has  authority  to  certify,  there  is  no  estoppel  if  the 
secretary  certifies  fraudulently  for  his  own  private  ends.  George  U'/iitchurrh 
if  Co.,  (1901)  A.  C.  117.  Conf.  Jiiif/m  v.  Great  Finr/a/f  Consolidated,  (190G) 
A.  C.  439. 

Certification  of  transfers  given  to  the  secretary  is  an  ordinary  business 
transaction  within  the  power  of  a  trading  company.  Jiis/iop  v.  Balkis,  i.fr.  Co., 
25  Q.  B.  D.  520. 

If  the  company,  aft^'r  certifying,  returns  the  certificate  by  mistake  to  the 
transferor,  and  the  transferor  pledges  it  in  fraud  of  the  transferee,  this  gives 
tiie  pledgee  no  ground  of  action  against  the  company.  Longman  v.  Bath 
Electric  Tramwai/s,   (1905)   1  Ch.  64G. 

Where  the  certificate  is  lodged  with  a  view  to  tho  transfer  of  part  only  of 
the  shares  comprised  therein,  the  company  in  duo  course  issues  to  the  transferor 
a  fresh  certificate  for  the  balance;  or,  according  to  the  practice  of  some  com- 
panies, indorses  on  the  deposited  certificate  particulars  of  the  shares  transferred, 
and  then  returns  the  certificate  to  the  depositor.  Sometimes  on  the  deposit,  and 
before  tho  issue  of  a  fresh  certificate,  the  depositor  is  given  a  balance  ticket. 


When 
transfers  to 
be  retained. 


[34a.  All  iu.struineuttf  of  tiausfer  which  shall  bo  negistored  shall  be 
retained  by  the  coy,  but  any  iu.strument  of  traiLsfor  -which  the  directors 
may  decline  to  register  shall  be  returned  to  the  person  depositing  the 

same.] 


The  above  is  sometimes  used. 


Fee  ou 
transfer. 


"When  transfer 
books  and 
register  may 
be  closed. 


35.  A  fee  not  exceeding  26-.  Gd.  may  be  charged  for  each  transfer, 
and  shall,  if  required  by  the  directors,  be  pd  before  the  registration 
thof. 

36.  The  transfer  books  and  register  of  members  may  be  closed 
during  such  time  as  the  directors  think  fit,  not  exceeding  in  the  whole 
thirty  days  in  each  year. 
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Table  A.,  in  lieu  of  the  above,  provides  (clause  20): —  Form  251. 

"  The  directors  maj-  suspend  the  registration  of  transfers  during  the  fourteen 

days  immediately  preceding  the  ordinary  general  meeting  in  each  year." 

By  sect.  31  of  the  Act  of  1908,  it  is  provided  that  a  company  may,  by  adver- 
tisement in  some  newspaper  circulating  in  the  district  in  which  the  registered 
oflBce  of  the  company  is  situated,  close  the  register  of  members  for  any  time  or 
times  not  exceeding  in  the  whole  thirty  days  in  each  year. 


37.  The  exors  or  admors  of  a  deceased  member  (not  being  one  of  Transmission 
several  joint  holders;  shall  be  the  only  persons  recognized  by  the  coy  g^ar^^ 
as  having  any  title  to  tlie  shares  registered  in  the  name  of  such  x^  ^q  g^j.- 
raember,  and  in  case  of  the  death  of  any  one  or  more  of  the  joint  vivorship. 
registered  holders  of  any  shares,  the  survivors  shall  be  the  only 
persons  recognized  by  the  coy  as  having  any  title  (o  or  interest  in  such 
shares. 

Tiie  first  part  of  this  clause  is  generally  inserted  in  order  that  the  company 
may  not  be  involved  in  cjuestions  of  administration,  l)ut  may  look  to  the  legal 
personal   representatives  only. 

If  desired,  provision  can  be  made  to  the  effeot  that,  on  tiie  death  of  a  share- 
holder, the  shares  shall,  if  not  disposed  of  specifically  i)y  will,  pass  to  some 
specified  person,  or  be  dealt  with  in  a  specified  manner  to  the  exclusion  of  the 
legal  personal  representatives.  As  to  the  validity  of  such  provisions,  see  Ashby 
V.  Costin,  59  L.  T.  224;  Davies  v.  Daviea,  (1892)  3  Ch.  63. 

A  deceased  member  of  a  limited  company  remains  a  member  for  the  purposes 
of  the  articles  of  association  so  long  as  his  name  remains  on  the  register  without 
notice  to  the  company  of  his  death.  Per  Davey,  L.  J.,  New  Zealand  Gold  Ex- 
traction Co.  V.  Peacock,  (1894)  1  Q.  B.  G22,  G33  (C.  A.).     See  infra,  p.  781. 

But  when  notice  of  a  general  meeting  is  to  be  given  to  "  the  members  "  it  is 
not  necessary  to  give  it  to  the  executors  of  a  deceased  member,  unless  they  too 
are  members,  for  these  are  not  members.  Allen  v.  Gold  Reefii  of  Went  Africa, 
(1900)  1  Ch.  556.  See,  however,  clause  114  of  Table  A.  as  to  giving  notices  of 
general  meetings  to  executors  or  administrators. 

As  to  survivorship,  see  Hill's  case,  20  Eq.  595,  in  which  it  was  held  that  even 
without  express  provision  there  is  a  right  of  survivorship  as  between  joint 
holders. 

To  preclude  disputes,  words  are  sometimes  added  to  tlie  above  clauses  to  the 
effect  that  ''  Before  recognizing  any  executor  or  administrator,  the  directors 
may  require  him  to  take  out  probate  or  letters  of  administration  in  England." 
But  see  note  to  clause  38. 


38.  Any  person  becoming  entld  \o  shares  in  consequence  of  the  As  to  transfer 

death  or  bankruptcy  of  any  member,  upon  producing  such  evidence  °*  shares  of 

that  he  sustains  the  character  in  respect  of  which  he  propo^ses  to  act  bankrupt 

under  this  clause,  or  of  his  title,  as  the  directors  think  sufficient,  may,  members. 

'  '  "^      (Iransmission 

with  the  consent  of  the  directors  (which  they  shall  not  be  under  any  clause.) 

obligation  to  give),  be  registered  as  a  member  in  respect  of  such 

shares,  or  may,  subject  to  the  regulations  as  to  transfers  hnbefore 

contained,  transfer  such  shares.     This  clause  i^  hnftr  referred  to  as 

"the  transmission  clause." 
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Form  251.  This  clause,  with  more  or  less  variation,  is  a  coimnou  cue.  It  is  guMcrally 
-  expodient,  if  possible,  to  secure  a  member  who  i^  living  and  responsible  in  the 
place  of  a  deceased  member  or  one  under  disability.  Of  course,  if  any  person, 
under  this  clause,  becomes  a  member,  ho  is  personally  liable  to  the  company  on 
the  shares,  but  this  does  not  affect  the  equities  subsisting  between  him  and  the 
estate  of  the  deceased  shareliolder,  or  the  infant,  lunatic,  or  other  member  in 
whose  place  he  stands. 

Even  apart  from  this  clause,  the  personal  representatives  of  a  deceased  nn-mber 
can  transfer;  for  sect.  29  of  the  .Vet  of  1908  provides  that  "a  transfer  of  the 
share  or  other  intc^rost  of  a  deceased  member  of  a  company  made  by  his  personal 
representative  sliall,  althouf,'h  the  personal  rejiresentative  is  not  himself  a 
member,  be  as  valid  as  if  ho  had  been  a  member  at  the  time  of  the  execution 
of  the  instrument  of  transfer."  Until  transfer  under  this  power,  or  until  the 
personal  representative  j)er8onally  accepts  the  shares,  the  estate  of  the  deceased 
member  is  alone  liable.    See  Baird's  case,  5  C'h.  725. 

The  question  sometimes  arises  whether  a  transfer  by  one  of  several  executors  is 
effective.  According  to  tiie  general  law,  eai-ii  of  several  executors  can  sell  and 
transfer  the  personalty  of  the  testator,  but  the  terms  of  the  company's  articles 
must  be  considered,  and  where  they  are  framed  as  above,  or  as  in  Taiile  A, 
clause  22,  it  would  seem  that  a  transfer  must  be  signed  by  all. 

One  of  two  or  more  executors  registered  as  shareholders  cannot  transfer:  both 
or  all  concur  in  a  transfer.  Barton  v.  North  Staff ordshiri'  Hail.,  38  C.  Div. 
458;   Barton  v.  L.  #  N.   W.  Sail.  Co.,  24  Q.  B.  Div.   77.     See  supra. 

So  long  as  the  share  of  a  deceased  member  remains  standing  in  his  name,  his 
representatives  do  not  become  members  of  the  company  in  respect  thereof,  but 
when  the  representatives  arc  registered,  they  become  personally  liable,  and  the 
company  has  nothing  more  to  do  with  the  deceased  meml)er.  Some  companies 
have  been  in  the  habit,  on  production  of  probate  or  letters  of  administration,  of 
registering  the  representatives  as  the  holders  of  the  shares,  but  this  is  not 
regular  as  regards  companies  under  the  Act,  in  the  absence  of  a  "  distinct  and 
intelligent  request  on  the  part  of  the  executors."  Per  Lord  Cairns,  L.  C, 
Buc/tan's  case,  4  App.  Cas.  588.  When  registered  as  members  there  should  be 
a  "  clean  "  registration  without  any  reference  to  that  representative  capacity. 
lie;  Saunders  ^  Co.,  (1908)  1  Ch.  415.  On  such  registration  the  executors  or 
administrators  may  choose  the  order  in  which  their  names  are  to  stand.  Ibid. 
See  Forms  430  et  seq.,  infra. 

Where  a  shareholder  testat*)r  is  domiciled  abroad,  the  company,  before  re- 
cognizing his  executor  or  administrator,  must  require  probate  or  letters  of 
administration  to  be  obtained  in  England.  This  is  the  evidence  on  which  alone 
the  Court  will  act,  and  the  company  should  not  accept  less  conclusive  evidence. 
Fernandez's  Exors.,  5  Ch.  314;  Attorney-General  v.  New  York  Breweries  Co., 
(1898)  1  Q.  B.  205;  affirmed  sttb  nom.  New  York  Breweries  Co.  v.  Attorney- 
General,  (1899)  A.  C.  62. 

As  to  colonial  probate,  see  Colonial  Probates  Act,  1892  (55  Vict.  c.  G). 

As  to  shares  in  a  colonial  register,  see  sects.  34  to  36  of  the  Companiee 
(Consolidation)  Act,  1908. 

Occasionally  a  company  which  has  foreign  shareholders  obtains  a  private  Act, 
enabling  it  to  recognize  devolutions  of  title  without  production  of  probate. 
See  Ionian  Bank  (Limited)  Act,  1899  (62  k.  63  Vict.  c.  xcix). 

By  apt  words  in  the  articles  it  would  appear  possible  to  provide  for  the 
direct  devolution  of  shares  to  a  specified  person  on  the  holder's  death.  Da  vies 
v.  Davies,  (1892)  3  Ch.  63. 

Where  shares  upon  which  there  is  a  liability  form  part  of  the  estate  of  a 
deceased  member,  his  executors  or  administrators  should  advertise  in  the  usual 
way  for  claims  in  accordance  with  22  ic  23  Vict.  c.  35.     They  will  then  be  in  a 
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position  to  distribute,  having  regard  to  tho  claims  of  which  they  have  notice,     YOTTO.  251. 

just  as  if  the  estate  was  administered  by  the  Court.     Clegs'  v.  Bowland,  3  Eq. 

318;  lie  Frewen  Co.,  L.  T.  953:  see,  however,  Russell's  Executors'  case,  15 
Sol.  J.  790.  But  they  cannot  safely  ignore  a  claim  not  sent  in,  if  they  have 
notice  of  it.  Land  Credit  Co.  v.  Markxvell,  21  W.  R.  35.  They  may,  however, 
after  due  advertisement  as  aforesaid,  distribute  without  making  provision  for 
liability  in  respect  of  uncaUed  capital.  Jervis  v.  Wolferstan,  18  Eq.  18;  Hohbs 
V.  Wayet,  36  C.  D.  256. 

If  executors  or  administrators  after  distribution  remain  under  liability  {e.g., 
aa  holders  of  the  legal  title  to  partly  paid  shares),  and  they  are  subsequently 
compelled  to  pay  calls,  they  are  entitled  to  compel  the  residuary  legatees  to 
refund  by  way  of  indemnity  {Jervis  v.  Wolferstan,  supra;  Wittaker  v.  Kershaw, 
45  C.  D.  320),  and  the  company  as  creditor  may,  if  need  be,  have  the  estate 
administered  by  the  Court,  and  compel  legatees  to  refund.  Gillespie  v.  Alex- 
ander, 2  Russ.  C.  C.  136;  David  v.  Frotvd,  1  My.  &  K.  209;  Williams  on 
Executors,  10th  ed.,  1085;  Seton,  6th  ed.,  1660. 

Prima  facie,  in  an  administration  action,  the  Court  will  not  require  a  fund 
to  be  retained  in  Court  to  provide  for  future  cases.  Mellor  v.  South  Australian 
Land,  4-c.,  (1907)  1  Ch.  72. 

Where  a  shareholder  dies  insolvent  the  company  may  prove  for  the  value  of 
future  calls.  Fuller  v.  McMaho,>,  (1900)  1  Ch.  173;  Bankruptcy  Act,  1883, 
3.  37  (2);  and  see  note  to  Clause  19. 

In  Tuticorin  Co.  (1894),  43  W.  R.  190,  it  was  held  that  where  the  estate  of 
a  sliureholder  was  sequestrated  in  Scotland,  and  afterwards  tho  sharcliolder 
died,  tho  sequestrator  was  entitled  to  rank  for  dividend  in  the  winding-up  in 
the  place  of  the  deceased. 

By  sect.  50  (3)  of  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  when  any 
part  of  the  property  of  the  bankrupt  consists  of  shares  transferable  in  the  books 
of  any  company,  the  trustee  may  exercise  tlie  right  to  transfer  the  property  to 
the  same  extent  as  the  bankrupt  might  have  exercised  it  if  ho  had  not  become 
bankrupt.  Accordingly  the  trustee's  right  of  transfer  cannot  be  fettered  to  a 
greater  extent  than  that  of  the  bankrupt.  This  is  not  always  borne  in  mind. 
Provisions  forfeiting  the  shares  of  a  bankrupt  member,  or  permitting  the 
company  to  dispose  of  them  compulsorily,  cannot  be  relied  on,  as  they  defeat  the 
rights  of  the  creditors  by  withdrawing  part  of  the  estate  from  them.  Ex  parte 
Jay,  In  re  Harrison,  14  C.  Div.  19;  Collins  v.  Barker,  (1893)  1  Ch.  578. 

But  there  is  nothing  obnoxious  to  the  bankruptcy  law  in  articles  which  pro- 
vide that  a  shareholder  shall  in  the  event  of  his  bankruptcy  be  bound  to  sell  his 
shares  at  tho  price  fixed  for  all  transfers  alike,  and  as  part  of  a  bond  fide  scheme 
for  securing  that  shareholders  shall  be  actively  engaged  in  the  business.  Bor- 
land's Trustee  v.  Steel  Bros.  #  Co.,  (1901)  1  Ch.  279. 

Clause  13  of  Table  A  (old)  was  very  different  from  the  transmission  clause 
above,  being  as  foUows:— "Any  person  becoming  entitled  to  a  share  in  con- 
sequence of  the  death,  bankruptcy,  or  insolvency  of  any  member,  or  in  conse- 
quence of  the  marriage  of  any  female  member,  may  be  registered  as  a  member 
upon  such  evidence  being  produced  as  may  from  time  to  time  be  required  by 
the  company." 

As  to  its  operation,  see  Bentham  Mills  Spinning  Co.,  11  C.  Div.  900.  In 
that  case  it  was  held  that  under  the  last-mentioned  clause  the  trustee  of  a 
bankrupt  could  insist  on  being  registered,  although  the  bankrupt  was  indebted 
to  the  company,  and  the  company  had  a  lien  for  the  indebtedness ;  not  so  under 
clause  38  of  this  Form.  It  is  true  that  in  Ex  parte  Harrison,  26  C.  D.  522, 
Bacon,  V.-C,  considered  that  the  trustee,  when  registered,  would  be  subject  to 
the  company's  equities;  but  that  docs  not  prevent  the  trustee  being  entitled, 
not  only  to  registration  of  himself  as  member,  but  also  to  have  (a)  registration 
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Form  251.     nimpUdter,  i.e.,  undefaced  by  any   note  or   nicinoranihiin    that   tin-  sliarcs  art' 
subject  to  a  lien,  (b)  a  "  clean  certificate  " — that  is  to  say,  a  cortiticate  in  the 

ordinary  form  undefaced  by  any  such  not«  or  momoranduin.     /fe  H'.  Key  ^  Son, 

Ltd.,  (1902)  1  Ch.  467. 


Disclaimer  of  Shares. 

The  trustee  in  bankruptcy  of  a  aharcholdor  has  a  right  to  disclaim  within 
twelve  months  shares  on  which  there  is  a  liability,  see  sect.  55  of  the  Bank- 
ruptcy Act,  1883,  amended  by  seot.  13  of  the  Bankruptcy  Act,  1890;  Buddt-n  v. 
Roberts,  12  C.  D.  288.  Under  sub-sect.  (7)  of  same  section,  the  company  ran 
prove  for  damages  in  case  of  such  disclaimer.  The  twelve  months  run  from  the 
appointment  of  the  trustee.  Re  Cohen,  W.  N.  (1905)  138,  C.  A.  As  to  the 
measure  of  damages  on  disclaimer,  see  Re  Ilallett.  Ex  parte  National  Insur- 
ance Corp.,  1  ^lanson,  380,  and  Re  Iloolet/,  6  Manson,  404.  As  to  vesting 
the  title  in  a  tiiird  party  claiming  an  interest,  see  sub-soct.  (6)  and  Williams 
on  Bankruptcy. 

Sometimes  tlie  "  transmission  "  ehiusc  continues  with  the  words  "  or  any 
guardian  of  an  infant  member  or  committee  of  a  lunatic  member,"  but  there  is 
some  doubt  whether  they  are  effective. 

Transfers  in  the  case  of  infants  can  only  be  made  in  pursuance  of  an  order 
of  some  Court  of  competent  jurisdiction,  c.r).,  the  Chancery  Division,  and  by  the 
person  named  in  the  order. 

And  shares  held  by  a  lunatic  can  only  be  transferred  under  an  order  in  lunacy, 
and  by  tiie  person  named  in  the  order.  Sec  Lunacy  .Vet,  1890,  ss.  133,  136 — 
139.  As  to  tlie  form  of  order  in  such  a  case,  see  Re  Purvis,  (1904)  1  Ch.  373. 
See  also  Lunacy  Act,  1891,  and  Lunacy  Aot,  1908,  as  to  persons  not  so  found. 

As  to  a  charging  order  against  lunatics'  shares,  see  Llewellin  v.  Brown, 
(1900)  1  Ch.  489.  As  to  transfer  to  a  foreign  tutor  or  guardian  of  a  lunatic 
resident  abroad,  see  Thiertj  v.  Chalmers,  Guthrie  ^  Co.,  (1900)  1  Ch.  80;  and  as 
to  Court's  discretion  as  to  transfer  to  foreign  curator.  Re  h'nif/ht,  (1898)  1  Ch. 
257;  as  to  the  want  of  jurisdiction  to  transfer  ser-urities  where  tlie  lunatic  is  not 
80  found  and  is  out  of  the  jurisdiction,  see  Didishrim  v.  London  and  Westmin- 
ster Bank,  (1900)  2  Ch.  15;  and  as  to  the  jurisdiction  of  the  Chancery  Divi- 
sion to  order  payment  of  dividends  to  a  foreign  committee,  see  New  YorX- 
Secitrity  and  Trust  Co.  v.  Keyser,  (1901)  1  Ch.  666,  and  Farnham  v.  Mil- 
ward,  (1895)  2  Ch.   735. 

As  to  the  right  of  the  official  assignee  of  the  Stock  Exchange  to  sell  a 
defaulter's  shares,  see  Richardson  v.  Stormont,  Todd  ^  Co.,  (1900)  1  Q.  B.  701. 

See  also  clause  22  of  Table  A. 


Power  to 
issue  share 
wanants. 


Share  Warrants. 

39.  The  coy,  with  i-espect  to  full}-  pd-up  shares,  may  issue  warrants 
(hnftr  called  share  Avarrants),  stating  that  the  bearer  is  entld  to  the 
shares  therein  specified,  and  may  provide  by  coupons  or  otherwise 
for  the  payment  of  future  dividends  on  the  shares  iuckided  in  such 
warrants. 


The  Companies  Act,  1867,  sects.  27  et  seq.  (now  replaced  by  sect.  37  of  the 
Companies  Act,  1908),  empowered  a  company  limited  by  shares,  if  authorized  so 
to  do  by  its  articles  as  originally  framed,  or  as  altered  by  special  resolution,  to 
issue  share  warrants. 
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Sliare  warrants  must  bo  under  the  seal  of  the  company,  and  will  entitle  the  Form  251. 
bearer  to  the  shar.-s  or  stock  therein  specified;  and  such  shares  or  stock  will  be 
transferable  by  delivery  of  the  share  warrant.  By  mercantile  usage  a  share 
warrant  is  a  negotiable  instrument.  Webb,  Hale  #  Co.  v.  Alexandria  Water 
Co.,  21  T.  L.  R.  572;  93  L.  T.  339.  See  form  of  share  warrant,  mfra, 
Form  553. 

The  Act  (1908)  provides  in  sect.  26  as  to  the  particulars  to  be  contained  in 
the  annual  summary  to  be  filed  by  a  company,  where  share  warrants  have 
been  issued. 

Holding  a  share  warrant  will  not  qualify  a  director  who  is  required  to  hold  a 
share  qualification.     See  sect.  37  (4). 

40.  The  dii-cctors  may  determine,  and  from  time  tx)  time  vary,  the  ;^«^to^-^d^^j^ 
conditions  upon  which  share  warrants  shall  be  issued,  and,  m  par-  ^-^^^^  ^^^.. 
ticular,  npon  which  a  new  share  warrant  or  coupon  will  be  issued  in  r-t«^;hall 
the  place  of  one  worn  out,  defaced,  lost,  or  destroyed;  upon  which  the 
bearer  of  a  share  warrant  shall  be  entld  to  attend  and  vote  at  general 
meetings;  and  upon  which  a  share  warrant  may  be  surrendered  and 
the  name  of  the  holder  entered  in  the  register  in  respect  of  the  shares 
therein  specified.     Subject  to  such  conditions,  and  to  these  presents, 
the  bearer  of  a  share  warrant  shall  be  a  member  to  the  full  extent. 
The  holder  of  a  share  warrant  shall  be  subject  to  the  conditions  for 
the  time  being  in  force,  whether  made  before  or  after  the  issue  of  such 
warrant. 

Sometimes  all  the  matters  referred  to  in  the  above  clause  are  expressly  pro- 
vided for  by  the  articles,  but  it  is  generally  thought  better  not  to  incumber  the 
articles  with  such  matters  of  detail,  since,  in  the  great  majority  of  companies, 
share  warrants  are  never  issued. 

But  where  the  immediate  issue  of  share  warrants  is  in  contemplation,  it  may 
be  desirable  to  set  the  conditions  out  in  detail.  In  such  case  add  to  the  above 
clause  the  words  "until  otherwise  determined,  the  conditions  following  shall 
have  effect  as  if  made  by  the  directors  under  this  clause,"  and  then  set  out 
the  conditions  in  such  paragraphs;  or  omit  the  above  clause  and  insert  a  new 
clause,  thus:— "The  following  provisions  shall  have  effect,"  and  then  set  out 
the  conditions,  inserting  before  them  the  words  of  the  above  clause  commencing 
with  "  Subject  to  such  conditions." 

For  form  of  conditions,  see  infra,  p.  1134  et  seq. 

The  bearer  of  a  share  warrant  may,  if  desired,  be  deprived  of  the  right  of 
voting,  but  this  is  seldom  done.  It  is  usual,  however,  to  make  the  deposit, 
before  the  meeting,  of  the  warrant,  a  condition  of  the  right  to  vote,  see  infra, 
Form  553. 


Conversion  of  Shares  into  Stock,  &c. 
41    The  coy  [in  general  meeting]  may  convert  any  pd-up  shares  Conversion  of 

shares  into 

into  stock.  stock. 

The  power  is  not  often  exercised,  and  the  clauses  relating  to  it  might,   if 
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Form  251.      l^rovity  be  desired,  be  omitted.     They  can  at  any  tiint^  be  supplit'd  by  sj)Ociiil 

resolution.     If  the  words  in  l)rafkets  are  omitted,  the  directors  will   bo  able  to 

carry  out  the  conversion  under  their  general  powers,  infra. 

See  further  as  to  conversion  of  shares  into  stock,  Chap.  XIII.,  infra.  If 
desired,  the  clause  may  run  thus:  "The  company  may  by  special  resolution 
convert,"  &c. 


Transfer  of  42.  Whon  any  sharos  have  been  converted  into  stock,  tlio  several 

stock  and  holders  of  such  stock  may,  thenceforth,  trartsfer  their  re.spoitive  in- 

nghts  of  .  '        .         ,    .  . 

holders.  terests  therein,  or  any  part  of  such  interests,  in  tlie  same  manner  and 

Huhject  to  the  same  reyuUitions  as  and  subject  to  wliich  fully  |iaid-u|» 

shares  in  the  coy's  capital  may  bo  transferred,  or  as  near  thereto  as 

circumstances  will  admit.    But  the  directors  may  from  time  to  time,  if 

tlicy  think   fit,  fix  the  mininmm  amount  of  stock  traiLsferahle,  and 

direct   that    fractions  of  a  j)ound  shall  not  be  dealt   with,  but   with 

power,  nevertheless,  at   their  discretion  to  waive  such  rules  in  any 

particular  case. 

Rij,'hts  of  43.   The  stuck  bhall  confer  on  the  liolders  thof  reMj)ectively  the  s<ime 

stockholdeis.  ••!„  ii         .  i  i.-.-         •<•,.  i 

pnvileg-es  and   advantag;es,  as  regards   participation  in  prolits  and 

voting  at  meetings  of  the  coy,  and  for  other  purposes,  an  would  hav<» 

been  conferred  by  shares  of  e(|ual  amount  in  the  cai>ital  of  the  coy. 

but  so  that  none  of  such  privileges  or  a^lvautages,  except  the  ])artici- 

patiou  in  profits  of  the  coy,  shall  be  conferred  by  any  such  alif|UOl 

part  of  consolidated  stock  as  would  not,  if  existing  in  .•^iiares,  have 

conferred  such  privileges  or  advantages.     And,  save  a>^  afsd,  all  the 

provisions  herein  contained  shall,  so  far  as  circumstances  will  admit. 

apply  to  stock  as  well  as  to  shares.     No  such  conversion  shall  atlect  or 

prejudice  any  preference  or  other  special  privilege.      The  coy  may 

at    any    time    reconvert    any    stoik    into    jmid-up    shares    of    any 

denomination. 

The  concluding  words  of  sect.  41  (1)  (c)  reproduce  sect.  29  of  the  Companies 
Act,  1900. 

Sect.  41  is  a  useful  addition.  The  section  is  not  framed  like  sect.  9  of  the 
Act  of  1867  as  to  reduction  of  capital.  It  does  not  say  that  the  company,  if 
authorized  by  its  articles,  may  by  special  resolution  so  far  modify,  but  merely 
that  a  company  may  do  it  if  authorized  by  its  articles.  Hence,  if  the  articles 
contain  the  requisite  power  to  reconvert  stock  into  paid-up  shares,  that  power 
can  be  exercised  in  the  manner  therein  specified,  e.g.,  by  the  directors  or  by 
the  company  in  general  meeting,  by  ordinary  or  by  special  or  extraordinary 
resolution.  And  if  the  articles  do  not  contain  the  requisite  power  the  reconver- 
sion can  nevertheless  be  effected  by  a  single  special  resolution  (see  Campbell's 
case,  9  Ch.  1),  or  the  special  resolution  can  insert  the  power  in  the  articles  and 
at  the  same  time  vest  that  power  in  the  directors,  so  that  they  can,  the  moment 
the  resolution  is  passed,  effect  the  reconversion. 

Notice  of  the  reconversion  must  be  given  to  the  registrar.     Sect.  42. 
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Increase  and  Keduction  of  CAriTAL. 

44.   The  coy  [in  general  meeting]  may,  from  time  to  time,  increase  Power  to 

llie  capital  by  the  creation  of  now  sliares  of  such  amount  as  may  be  increase 
■'••',  •'  capital. 

deemed  expedient. 

A  company  limited  by  shares,  if  so  authorized  by  its  articles,  may  increase  its 
share  capital  by  the  issue  of  new  shares  of  such  amount  as  it  thinks  expedient. 
Sect.  41  (1)  (a).  Under  the  above  clause  the  increase  can  be  effected  by  a 
simple  resolution  passed  at  an  extraordinary  meeting.  Not  uncommonly  it  is 
thought  better  to  require  the  sanction  of  a  special  resolution  to  an  increase. 
Thus:  "  44ff.  The  company  may,  from  time  to  time,  by  special  resolution, 
increase,"  &c.;  or,  the  words  in  brackets  can  be  omitted,  and  in  such  case  the 
directors  will  be  able  to  increase  the  capital  at  their  discretion.  Camj)bell's 
case,  9  Ch.  1;  Moseley  v.  Koffyfontein  Co.,  (1911)  A.  C.  409. 


45.   The  new  shares  shall  be  issued  upon  such  terma  and  conditions,  On  what 
and  with  such  rights  and  privileges  annexed  thereto  [as  the  general  ^g^  sharea 
meeting,  resolving  upon  the  creation  thereof,  shall  direct,  and  if  no  maybeiisued. 
dii-cction  bo  given],  as  the  directors  shall  determine;  and  in  particular  ^^^^  prefer- 
such  shares  may  be  issued  with  a  preferential  or  qualified  right  to 
dividends,  and  in  the  distribution  of  assets  of  the  coy,  and  with  a 
special  or  without  any  right  of  voting. 

As  to  the  issue  of  preference  and  other  special  class  ol"  shares,  see  sa/jru, 
pp.  480,  576,  and  infra,  p.  811  et  seq. 

If  clause  44«  is  used,  then  omit  the  words  within  brackets  in  the  above  clause 
and  substitute  these:  "as  by  the  special  resolution  creating  the  same  shall  be 
directed,  and  if  no  direction  bo  given,"  &c. 

Sec  further,  as  to  increase  of  ^'apital,  infra,  where  forms  of  resolutions,  notices, 
kc,  will  be  found. 


40.   The  coy  [in  general  meeting]  may,  before  the  issue  of  any  new  When  to  be 
shares,  determine  that  the  same,  or  any  of  them,  shall  be  offered  in  °  ittL  " 
the  first  instance,  and  either  at  par  or  at  a  premium,  to  all  the  then  members, 
members  or  any  class  thereof,  in  proportion  to  the  amount  of  the 
capital  held  by  them,  or  make  any  other  provisions  as  to  the  issue  and 
allotment  of  the  new  shares:  but,  in  default  of  any  such  determina- 
tion, or  so  far  as  the  same  shall  not  e.vtend,  the  new  shares  may  be 
dealt  with  as  if  they  formed  part  of  the  shares  in  the  original  ordinary 
capital. 

In  lieu  of  the  above  clause,  which  is  very  commonly  used,  the  following, 
which  is  similar  to  the  clause  42  in  Table  A,  may,  if  preferred,  be  substituted: 
"  Subject  to  any  direction  to  the  contrary  that  may  be  given  by  the  meeting 
that  sanctions  the  increase  of  capital,  all  new  shares  shall  be  offered  to  the 
members  in  proportion  to  the  existing  shares  held  by  them,  and  such  offer  shall 
be  made  by  notice  specifying  the  number  of  shares  to  which  the  member  is 
entitled,  and  limiting  a  time  within  whieli  tlie  offer,  if  not  accepted,  will  be 
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Form  251  <l<^rned  to  bo  declinod;  and  after  the  expiration  of  Huch  time,  or  on  reeoipt  of  an 
intimation  from  the  member  to  whom  such  notice  is  given,  that  he  doflines  to 
accept  the  shares  offered,  the  directors  may  dispose  of  the  same  in  such  manner 
as  they  think  most  beneficial  to  the  company.''  Where  a  member  is  deceased. 
but  his  name  is  still  on  the  rej^i.ster,  his  executors  or  administrators  are,  for  the 
purpose  of  such  a  clause,  entitlo<l  to  stand  in  his  place.  Jnmrs  v.  liiifnn  J'm- 
Uire,  4-c.  Co.,  (1896)  1  Ch.  4.56. 


How  far  new 
fihares  to  rank 
with  shares 
in  original 
capital. 


Reduction  of 
capital,  &c. 


47.  Except  so  far  as  otlierwise  provided  by  the  conditions  of  issue. 
or  by  these  pro.sen(.s,  any  capital  raised  by  the  creation  of  now  sharo.s 
sliall  be  considered  part  of  the  original  ordinary  capital,  and  sliall  bo 
subject  to  the  provisions  herein  contained  with  reference  to  the  pay- 
ment of  calls  and  in.'^talmonts,  transfer  and  transmission,  forfeiture, 
lien,  voting,  and  other wi.se. 

48.  The  coy  may,  from  time  to  time,  by  special  resolution,  reduce 
its  capital  by  paying  off  capital  or  cancelling  c;ipitiil  which  ha.s  boon 
lost  or  is  unrepresented  by  available  as-iets,  or  reducing  the  liability 
on  the  shares,  or  otherwise,  as  may  seem  expedient,  and  capital  may 
be  paid  off  upon  the  footing  that  it  may  be  called  up  again  or  other- 
wise; [and  pd-up  capital  may  be  cancelled  a.s  aforesaid  without 
reducing  the  nominal  amount  of  the  shares  by  the  like  amount  to 
the  intent  that  tho  unpaid  and  callable  capital  shall  bo  increased  by 
the  like  amount]. 

As  to  reduction  of  capital,  see  infra.  Chap.  XVII. 

The  words  in  brackets  are  sometimes  inserted  with  a  view  to  enabling  a  com- 
pany in  case  of  necessity  to  increase  its  callable  capital  without  reconstruction. 
Whether  the  provision  is  effective  has  not  yet  been  decided.  According  to 
British,  ^c.  Corporation  v.  Couper,  (1894)  A.  C.  399,  the  Court  can  sanction 
ant/  kind  of  reduction.     And  the  new  Act  so  provides.     Sect.  46. 


SUB-DIVISION    .\ND    CONSOLIDATION    OF    ShARES. 

49.  [And]  the  coy  may  also,  by  special  resolution,  sub-divide  or,  by 
ordinary  resolution,  consolidate  its  shares  or  any  of  them. 

As  to  sub-division  of  shares,  see  Infrfi,  Form  479,  and  Act  of  1908,  sect.  41 
(1)   (d). 
As  to  consolidation,  see  the  same  section  (b)  and  infra,  Form  478. 


Sub- division         [49a.   Tlie  special  resolution  whereby  any  share  is  sub-divided  may 

mto  preferred  determine  that,  as  between  the  holders  of  the  shares  resulting  from 

and  ordinarv.  i         i     t    •   ■ 

such  sub-division,  one  or  more  of  such  shares  shall  liave  some  pre- 
ference or  special  advantage  as  regards  dividend,  capital,  voting,  or 
otherwise  over  or  as  compared  with  the  others  or  other.] 

The  above  power  is  sometimes  found  useful.  It  has  been  doubted  whether 
it  could  be  taken  by  special  resolution,  and  in  several  cases  private  Acts  have 
been  obtained  to  effect  such  a  division.  But  the  decision  in  Andrews  v.  Gas 
Meter  Co.,  supra,  p.  637,  appears  to  dispose  of  those  doubts. 
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Modification  of  Rights.  Form  251. 

50.  Whenever  the  capital,  by  reason  of  the  issue  of  preference  Power  to 
shares  or  otherwise,  is  divided  into  different  classes  of  shares,  all  or  ™°  yg  ». 
any  of  the  rights  and  privileges  attached  to  each  class  may  be  modi- 
fied, commuted,  affected,  abrogated,  or  dealt  with  by  agreemt  between 
the  coy  and  any  pereon  purporting  to  contract  on  behalf  of  that  class, 
provided  such  agreemt  is  ratified  in  writing  by  the  holder's  of  at  least 
three -fourths  in  nominal  value  of  the  issued  shares  of  the  class,  or  is 
confirmed  by  an  extraordinary  resolution  passed  at  a  separate  general 
meeting  of  the  holders  of  shares  of  that  class,  and  all  the  ])rovisions 
hnftr  contained  as  to  general  meetings  shall,  inutatls  mutandis, 
apply  to  every  such  meeting,  but  so  that  the  quorum  thof  shall  be 
members  holding,  or  representing  by  proxy  [one-fifth]  of  the  nominal 
amount  of  the  issued  shares  of  the  class.  This  clause  is  not  to 
derogate  from  any  power  the  coy  would  liavo  had  if  this  clause  were 
omitted.  ' 

Where  there  are  different  classes  of  shares,  great  inconvenience  is  sometimes 
caused  by  there  being  no  power  for  the  majority  of  the  members  of  a  class  to 
bind  the  minority,  and  accordingly  the  insertion  of  a  clause  as  above  is 
desirable. 

Where  the  rights  attached  to  different  classes  of  shares  are  defined  by  the 
memorandum  of  association,  those  rights  cannot,  it  is  conceived,  be  modified 
under  the  above  clause,  except  where  the  memorandum  contains  power  by  re- 
ference to  this  clause  or  otherwise.  See  supra,  p.  576.  Welsbach  Co.,  (1904) 
1  Ch.  87.  But  see  now  the  power  to  reorganize  capital  with  the  sanction  of  the 
Court  (Ck)mpanies  Act,  1908,  s.  45),  and  the  power  to  arrange  in  sect.  120. 

The  clause  docs  not  justify  any  payment  out  of  the  company's  capital  as  a 
consideration  for  the  modification. 

Modification  does  not  include  abrogation  (Mercantile  Investment  Co.  v. 
International  Cos.  of  Mexico,  (1893)  1  Ch.  484),  but  the  above  clause  goes 
further. 

The  clause  was  considered  by  the  Court  of  Appeal  in  llemans  v.  Ilotchkiss 
Ordnance  Co.,  (1899)  1  Ch.  115,  and  it  was  held  that  the  words  as  to  the 
quorum  clearly  rendered  the  presence  of  the  specified  quorum  at  every  meeting, 
whether  original  or  adjourned,  essential.  It  was  contended  that  clause  67,  infra, 
applied,  but  the  Court  held  the  contrary. 

In  Will  V.  United  Lankat  Plantations,  L.  J.  Notes,  30  March,  1912,  Joyce,  J., 
in  the  absence  of  such  a  clause,  held  that  a  special  resolution  altering  the  rights 
of  the  preference  shares  was  invalid. 

Borrowing  Powers. 

51.  The  directors  may,  from  time  to  time,  at  their  discretion,  raise  Power  to 
or  borrow,  or  secure  the  payment  of,  any  sum  or  sums  of  money  for  sorrow. 
the  purposes  of  the  coy  [but  so  that  the  amount  at  any  one  time 
owing  in  respect  of  moneys  so  raised,  borrowed,  or  secured,  shall  not, 
without  the  sanction  of  a  g-eneral  meeting,  exceed  the  nominal  amount 
of  the  capital.  Nevertheless,  no  lender  or  other  person  dealing 
with  the  coy  shall  be  concerned  to  see  or  inquire  whether  this  limit 
is  observed. 
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Form  251.         '"  ^-''^-T^^i^i'ig  tiiis  power,  sect.  87   (1)  of  tho  Companies  Acf,  1908,  must  be 

borne  in  mind,  for  if  a  company  on  its  formation  invites  tho  public  to  subscribe 

for  shares  it  may  not  borrow  until  after  it  has  become  entitled  to  commence  busi- 
ness under  that  section.  See  supra,  p.  20.  See  also  "  Non-prospectus  Com- 
panies."   Ibid. 

An  express  or  implied  power  to  borrow  must  bo  given  in  the  memorandum; 
but  if  the  company  have  power  to  borrow,  tho  Act  imposes  no  limit  on  that 
power,  except  this — that  money  can  only  be  borrowed  for  the  purposes  of  the 
company.  Nevertheless,  the  Stock  Exchange  Committee  require  some  limita- 
tion, and  it  is  not  unusual  to  insert  in  tho  articles  a  limit  as  above,  or  to 
make  the  limit  "  the  amount  of  the  subscribed  capital  for  the  time  being  of 
the  company,"  or  "tho  amount  of  the  paid-up  capital,"  or  a  specified  sum. 

Where  the  company  has  power  to  borrow  and  mortgage  (as  to  which,  see 
supra,  Form  110),  there  is  no  need  expressly  to  delegate  the  power  to  the 
directors,  provided  that  the  articles  contain  a  general  delegation  (clause  113)  to 
them  of  the  powers  of  the  company,  as  infra.  Patent  File  Co.,  6  Ch.  83;  Gibbt 
and  West's  case,  10  Eq.  312;  .inrjlo-Danubian,  ^c.  Co.,  20  Eq.  339;  and  .see 
Australian  Co.  v.  Mounsey,  4  K.  &  J.  733;  Pyle  Works  (No.  2),  (1891)  1  Ch. 
173;  llampson  v.  Price's  Patent  Candle  Co.,  45  L.  J.  Ch.  437. 

Nevertheless,  it  is  usual  to  give  the  directors  express  power.  How  far  the 
directors'  i)owcr  should  be  fettered  or  limited  is  a  matter  of  arrangement. 
It  is  by  no  means  uncommon  to  vest  the  power  in  the  directors  absolutely.  If 
this  is  to  be  done,  omit  from  "  but  so  that  "  to  end  of  clause.  In  small  com- 
panies it  is  not  unusual  to  require  the  sanction  of  a  special  resolution. 

As  to  the  validity  of  securities  given  for  money  borrowed  beyond  the  limit, 
see  Blackburn  Bldg.  Soc.  v.  Cunliffe  Brooks,  22  Ch.  D.  61;  9  App.  Cas. 
857;  Baroness  Wcnlock  v.  Biver  Dee  (No.  2),  19  Q.  B.  D.  155;  Ke  Wrexham 
Mold  Rail.  Co.,  (1899)  1  Ch.  440.  If  there  is  power  to  borrow,  with  the 
sanction  of  a  general  meeting,  a  lender  may  assume  tliat  the  requisite  sanction 
has  been  obtained.  Royal  British  Bank  v.  Turquand,  6  E.  &  li.  327  (supra, 
p.  79);  Bryant  v.  Za  Banqtie  du  Peuple,  (1893)  A.  C.  170.  See  also  Jlamp- 
shire  Zand  Co.,  (1896)  2  Ch.  743,  in  which  case  the  meeting  which  purported 
to  give  this  sanction  was  irregular.  But  it  would  seem  that  the  passing  of  a 
special  resolution  must  not  be  assumed  because  such  a  resolution  as  requiring 
to  be  registered  would  appear  on  tiie  file.  Irvine  v.  Union  Bank  of  Australia^ 
2  App.  Cas.  379. 

For  other  cases  in  which  irregularities  have  been  held  not  to  invalidate  the 
security,  see  Biyc/erstaff  v.  Roivalt's  Wharf,  (1896)  2  Ch.  93  (powers  of 
managing  director);  Danes  v.  R.  Bolton  ^  Co.,  (1894)  3  Ch.  678  (quorum): 
Robinson  v.  Montgomeryshire  Brewery  Co.,  (1896)  2  Ch.  841  (authority  of 
agent);  County  of  Gloucester  Bank  v.  Ricdry,  (1895)  1  Ch.  629  (quorum), 
supra,  p.  80;  Malwney  v.  East  Holyford  Co.,  L.  R.  7  II.  L.  69  {de  facto 
directors). 

Where  three  companies,  each  having  power  to  borrow  on  debentures,  issued 
jointly  debentures  charging  all  their  properties,  the  Court  of  Appeal  held  that 
the  debentures  bound  the  property  of  each  company  to  the  extent  of  charging 
it  with  the  portion  of  the  money  which  reached  the  coffers  of  that  company. 
Johnston  Foreign  Patents  Co.,  (1904)  2  Ch.  234.  A  lender  is  not  bound  to 
inquire  how  the  company  intends  to  apply  the  money — that  is  the  company's 
business — and  a  misapplication  of  the  money,  therefore,  will  not,  in  the  absence 
of  notice,  affect  his  security.     David  Payne  (J-  Co.,  (1904)  2  Ch.  608. 

Overdrawing  a  banking  account  is  in  effect  a  borrowing.  Blackburn  Bldg. 
Soc.  V.  Cunliffe,  9  App.  Cas.  857;  Pyle  Works  (No.  2),  (1891)  1  Ch.  173.  As 
to  the  claim  a  lender  may  in  such  cases  have  against  the  assets  of  the  company, 
see  Baroness  Wenlock  v.  River  Dee,  19  Q.  B.  D.   155,  and  cases  there  cited. 
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Even  where  directors  have  an  unrestricted  power  to  borrow,  they  not  uncom-     J'orm  251. 
raonly  seek  the  sanction  of  a  general  meeting  before  exercising  the  power. 

Sometimes  a  clause  is  inserted  to  the  effect  that  it  is  intended  that  the  com- 
pany shall  forthwith  create  and  issue  a  specified  amount  of  first  mortgage 
debentures,  or  debenture  stock,  secured  in  a  specified  manner,  and  that  whilst 
the  same  remains  outstanding,  the  company  is  not  to  be  at  liberty  to  create 
any  mortgage  or  charge  on  its  property  or  uncalled  capital  {^or  as  the  caso 
may  require],  ranking,  or  which  by  any  means  may  be  made  to  rank,  in 
priority  to  or  pari  passu  with  such  first  mortgage  debentures  or  debenture 
stock.  The  object  is  to  fortify  the  security  by  giving  notice  to  all  the  world. 
Supra,  pp.  77,  81. 

Where  the  clause  authorized  the  borrowing  of  any  sum  "  not  exceeding  the 
amount  of  the  preference  share  capital,"  and  no  preference  capital  was  issued, 
the  Court  of  Appeal  held  that  no  limit  was  imposed.  Johnston  Foreign  Patents 
Co.,  (1904)  2  Ch.  234. 

There  is  not  in  general  anything  to  prevent  the  directors  from  raising  money 
by  depositing  debentures  with  the  lender.  Strand  Music  Hall,  3  De  G.  J.  & 
S.  147;  Itegetit's  Canal  Ironworks,  3  C.  Div.  43;  Re  Patent  File  Co.,  L.  R. 
6  C.  P.  83. 

As  to  loans  to  the  company  by  directors,  see  Campbell's  case,  4  C.  D.  470; 
Black  V.  Mallalue,  .5  Jur.  N.  S.  1018.  It  would  seem  that  they  may  lend  to 
the  company  upon  the  same  terms  as  the  public  are  asked  to  lend;  but  when  it 
is  proposed  to  borrow  from  the  directors  exclusively,  and  at  a  high  rate  of 
interest  and  upon  mortgage,  the  transaction  must  be  carefully  safeguarded,  and 
the  clauses  as  to  directors'  contracts  should  be  considered  \_e.g.,  clause  92, 
p.  731],  and  a  resolution  of  a  general  meeting  may  in  some  cases  be  desirable. 

As  to  personal  liability  of  directors  to  lenders  on  an  implied  warranty  or 
authority,  where  the  borrowing  powers  are  exceeded,  see  Collen  v.  Wright 
(1857),  8  El.  k.  Bl.  647;  Weeks  v.  Propert,  L.  E.  8  C.  P.  427;  Chapleo  v. 
Brunswick  Sac,  6  Q.  B.  D.  715;  Firbank's  Executors  v.  Humphreys,  18 
Q.  B.  D.  54;  approved  in  Starkey  v.  Bank  of  England,  (1903)  A.  C.  114; 
Oliver  v.  Bank  of  England,  (1901)  1  Ch.  610.  And  as  to  debentures  generally, 
see  Part  III.  of  this  work. 


52.  The  directors  maj  raise  or  secure  the  payment  or  repayment  of  Conditions  on 
such  sum  or  sums  in  such  manner  and  upon  such  terms  and  conditions  ^  ic    money 
in  all  i-espects  as  they  tJiink  tit,  and,  in  particular,  by  the  issue  of  borrowed. 
debentures  or  debenture  stock  of  the  coy  charged  upon  all  or  any  pt 

of  the    ppty  of  the   coy   (boUi  present  and   future),   including  its 
uncalled  capital  for  the  time  being. 

53.  Debentures,  debenture  stock,  and  other  securities  may  be  made  Securitiesmay 
^ssijirnable  free  from  anv  equities  between  the  coy  and  the  person  to  be  assignable 

'='  1      "•  1  ^"^'^^  ironi 

whom  the  same  may  be  issued.  equities. 

This  clause  is  sometimes  inserted.  As  to  its  object,  see  Part  III.  Where  a 
«-ompany  has  power  to  issue  negotiable  instruments,  the  above  clause  is  j)robably 
jiot  necessary. 


54.  Any  debentures,  debenture  stocks,  bonds,  or  other  securities,  Issue  at  dis- 
may be  issued  at  a  discount,  premium  or  otherwise,  and  with  any  ^"j^h*s'pecial°^ 
-special  privileges  as  to  redemption,  surrender,  drawings,  allotment  of  privileges. 
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Form  251. 


RegiBter  of 
mortgages  1o 
be  kept. 


sliurca,  atteudiuy  and  votiug-  at  geuoial  uieGtiii|^'>i  nf  iIm^  coy,  uppoiiit- 
ment  of  directors,  and  otherwise. 

This  clause  is  .sometimes  inserted,  but  the  power  to  "  raise  "  money  given  by 
clause  51,  and  the  general  powers  given  infra,  are  probably  sufficient.  Anglo- 
Danubian  Steam,  Sic.  Co.,  20  Eq.  341;  Australian  Co.  v.  Mounsry,  4  Iv.  k. 
J.  733;  Pyle  Works  (No.  2),  (1891)  1  Ch.  173;  Jlampaon  v.  Prices  Patent 
Candle  Co.,  45  L.   J.   Ch.   437. 

55.  The  directors  sliali  cause  a  proper  register  to  be  kept,  iu  ac- 
cordance with  sect.  100  of  the  Cos  (Consolidation)  Act,  1908,  of  all 
mortgages  and  charges  specifically  atlccting  tiio  ppty  of  the  coy; 
and  shall  duly  comply  with  the  requirements  of  sect.  93  of  the  Cos 
Act,  1908,  in  regard  fo  the  registration  of  mortgages  and  cliargos 
therein  specified  and  otherwise. 

Considering  the  serious  liabilities  which  directors  and  others  may  incur  by  not 
complying  with  the  sections  referred  to,  it  seems  desirable  to  insert  a  reminder  of 
this  kind. 

Upon  sect.  43  of  the  Act  of  1862,  replaced  by  sect.  100  of  the  Companies  Act, 
1908,  it  was  held  that  non-registration  exposed  the  directors  to  penalties,  but 
did  not  avoid,  as  sect.  93  docs,  the  mortgage  or  charge.  Wriijht  v.  Jlorton, 
12  App.  Cas.  371. 

The  right  of  inspection  given  by  the  section  includes  by  implication  a  right  to 
make  extracts  and  notes.  Mutter  v.  Eastern  and  Midlands  Pail.  Co.,  38 
C.  D.  92;  Nelson  v.  Anglo-American,  ^c.  Co.,  (1897)  1  Ch.  130;  but  the  right 
to  take  extracts  is  impliedly  negatived  where  the  Act  gives  a  right  to  have  copies 
on  payment.  Balaghat  Mining  Co.,  (1901)  2  K.  B.  665,  C.  A.,  overruling 
Boord  V.  African  Consolidated  Co.,  (1898)  1  Ch.  596;  see  infra,  pp.  771,  772. 

As  to  a  cestui  que  trust's  right  to  information,  see  Tillott,  (1892)  1  Ch.  86. 
A  director  is  entitled  to  inspect  virtute  officii. 

A  right  of  inspection  given  by  tiie  articles  ceases  on  a  voluntary  winding-up. 
Yorkshire  Co.,  9  Eq.  650;  Kent  Coidfields  Syndicate,  (1898)  1  Q.  13.  754. 
Ihit  application  for  an  order  to  allow  inspection  can  be  made  in  a  voluntary 
winding-up  under  sects.  193,  221.  Sec  Forms  722,  723,  of  Part  III.  So,  too. 
in  a  compulsory  or  supervision  case.  Somerset  v.  Land  Securities  Co.,  W.  N. 
(1897)  29.     Form  102  et  seq..  Part  III. 

The  right  to  inspect  under  sect.  101  is  only  given  to  a  "  creditor  or  member  " 
of  the  company  gratis:  to  others  for  a  fee.  As  to  sect.  93  of  the  Companies  Act, 
1908  [registration  under  that  section  is  only  required  in  the  case  of  a  mortgage' 
or  charge  (1)  to  secure  any  issue  of  debentures  or  debenture  stock,  or  (2)  on 
uncalled  capital,  or  (3)  by  an  instrument  which  if  executed  by  an  individual 
would  require  registration  as  a  bill  of  sale,  or  (4)  on  land,  (5)  on  book  debts, 
(6)  by  way  of  floating  charge].  See  supra,  pp.  616,  618,  and  Part  III.  of  this 
work. 


Mortgage  of 

uncalled 

capital. 


[55a.  If  any  uncalled  capital  of  the  coy  is  included  in  or  charged 
by  any  mortgage  or  other  security,  the  directors  may,  by  instrument 
under  the  coy's  seal,  authorize  the  per-son  in  whose  favour  such  mort- 
gage or  security  is  executed,  or  any  other  pex*son  in  trust  for  him,  to 
make  calls  on  the  members  in  respect  of  such  uncalled  capital,  and 
the  provisions  hnbcfore  contained  in  regard  to  calls  shall,  mutatis 
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mutandis,  apply    to  calls  made   under    such    authority,    and    such    pgrm  251 
authority  may  be  made  exerciseable  either  conditionally  or  uncon- 
ditionally, and  either  presently  or  contingently,  and  either  to  the 
exclusion  of  the  directors'  power  or  otherwise,  and  shall  be  assignable 
if  expressed  so  to  be.] 

The  above  is  sometimes  used.  But  the  Stock  Exchange  Committee  sometiinos 
object  to  the  clause. 

Sometimes  it  is  considered  expedient  to  insert  a  clause  as  follows:  — 

"  55b.  Where  any  uncalled  capital  of  the  company  is  charged,  all  persons 
taking  any  sulisequent  charge  thereon  shall  take  the  same  subject  to  such  prior 
charge,  and  i^hall  not  be  entitled,  by  notice  to  the  shareholders  or  otherwise,  to 
obtain  priority  over  such  prior  charge." 

As  to  getting  in  calls  for  debenture  holders  after  a  winding-up  order,  see 
Fowler  v.  Broad's,  ^-c.  Co.,  (1893)  1  Ch.  777;  and  Part  II. 

See  further  as  to  mortgages  of  uncalled  capital.  Part  III. 


Meetings. 

5G.  The  statutory  meeting  of  the  coy  shall,  as  required  by  sect.  65  The  Rtatutorj' 
of  the  Cos  (Consolidation)  Act,  1908,  be  held  at  such  time  not  being  "leeting. 
lees  than  one  month  or  more  than  three  months  from  the  date  at 
which  the  coy  shall  bo  entld  to  commence  business,  and  at  such  place 
as  the  directors  may  determine,  and  the  directors  shall  comply  with 
the  other  requirements  of  that  section  as  to  the  report  to  be  submitted 
and  otherwise. 

As  to  when  a  company  is  entitled  to  commence  business,  see  supra,  p.  20. 

Sect.  39  of  the  Companies  Act,  1867,  required  every  company  to  hold  a 
general  meeting  within  four  months  after  the  registration  of  its  memorandum 
of  association,  and  an  extraordinary  meeting  was  a  sufficient  compliance  with 
thi.s  provision.  Lord  Claud  Hamilton's  case,  8  Ch.  548.  But  that  section  was 
repealed  by  sect.  33  of  the  Companies  Act,  1900;  that  again  by  the  Act  of 
1908;  and  sect.  65  of  that  Act  now  provides  that  "every  company  limited  by 
shares  and  registered  on  or  after  the  1st  January,  1901,  shall,  within  a  period  of 
not  less  than  one  month  nor  more  than  three  months  from  tiie  date  at  which  the 
company  is  entitled  to  commence  business,  hold  a  general  meeting  of  the  mem- 
bers of  the  company,  which  shall  be  called  the  statutory  meeting";  and  in 
further  sub-sections  enacts  how  the  meeting  is  to  be  convened,  what  report 
is  to  be  submitted  to  it,  what  matters  may  be  discussed  thereat,  and  what  may 
be  done,  &c. 

In  the  case  of  a  private  company,  though  the  company  must  hold  the 
statutory  meeting,  no  preliminary  report  need  be  sent  to  shareholders  or  filed. 
Sect.  65  (10). 

57.  Other  general  meetings  shall  be  held  once  in  the  year and  when  subse- 

in  every  subsequent  year,  at  such  time  and  place  as  may  be  prescribed  q'lent  general 

.  ,  .  ,    .„  ,  .  ,  .  meetings  to 

by  the  coy  in  general  meeting,  and  if  no  other  time  or  place  is  pre-  ^g  ^ei^j 

scribed  [in  the  month  of  in  every  such  year]  at  such  time  and 

place  as  may  be  determined  by  the  directors. 
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Form  251.         '^'"^  *^'^*  °^  ^^^^  "°^  providoR  (sect.  64,  replacing  sect.  49  of  the  Companiea 

Act,   1862)    that   "  A   general   meeting   of   every   company   shall   bo   held   onco 

at  the  least  in  every  calendar  year,  and  not  moro  than  fifteen  months  after  the 
holding  of  the  last  preceding  general  nKH-ting";  there  are  penalties  for 
default;  and  the  same  section  provides  that  when  default  has  been  made  in 
holding  a  meeting  of  the  company  in  accordanoe  with  the  provisions  of  this 
section,  the  Court  may,  on  the  application  of  any  member,  call  or  direct  the 
calling  of  a  general  meeting  of  the  company.  "  Calendar  year "  means 
the  year  commencing  1st  January  and  ending  3Ist  December.  (fib»on  v. 
Barton,  L.  R.  10  Q.  B.  .329. 

If  the  statutory  meeting  is  held  within  the  year  it  will  satisfy  sect.  64,  but 
the  statutory  meeting  is  not  an  **  ordinary  "  meeting;  and,  in  order  to  comply 
with  sect.  26,  an  ordinary  meeting  must  be  held  each  year,  for  a  Hotuni  to  the 
Registrar  has,  under  that  section,  to  be  made  each  year  within  a  short  time 
after  the  expiration  of  fourteen  days  from  the  ordinary  general  meeting,  ff  the 
iirticles  jjermit,  this  meeting  can  be  held  on  the  xame  day  as  the  statutory 
meeting. 

It  is  no  answer  to  proceedings  for  the  penalty  that  the  meeting  w.is  not  in 
fact  held.  Edmouds  v.  Forsirr,  4.5  L.  .1.  M.  ('.  41;  33  L.  T.  t)9();  Park  v. 
Laivton,  (1911)  1  K.  B.  ,588.  Evidence  that  a  }>erson  is  a  director  is  jirimd 
facie  evidence  that  he  knowingly  and  wilfully  autlicjrized  and  permitted  the 
company's  default.  Edmondu  v.  Forsler,  supra.  An  offence  under  this  section 
is  a  criminal  offence.  Jirff.  v.  Tyler,  (1891)  2  Q.  B.  588.  J'roceedings  to 
enforce  the  penalty  are  taken  before  a  magistrate,  who  may.  inquire  into  the 
sufficiency  and  accuracy  of  the  return.  Briton  Medical,  37  W.  R.  52.  Some- 
times provision  is  made  for  half-yearly  meetings. 

The  company's  penalty  is  5/.  for  every  day  during  which  the  default  con- 
tinues. See  Reg.  v.  Catholic,  S^c.  Co.,  48  L.  T.  675;  but  it  has  been  held  that 
the  default  is  not  a  continuing  one  where  the  meeting  has  not  been  held  within 
the  year.  Dorte  v.  South  Africnn  Super-Aeration,  28  T.  L.  R.  425.  .\nd 
.see  p.  763. 


Distinction 
b^tween 
ordinary  and 
extraordinary 
raeeting.s. 

When  extra- 
ordinary 
meeting  to 
be  called. 
Requisition. 


58.  The  goneral  meetings  referred  to  in  the  last  preceding  clause 
shall  be  called  ordinary  meetings;  all  other  meetings  of  Uie  coy  shall 
be  called  extraordinary  meetings. 

59.  The  directors  may,  whenever  they  think  fit,  and  they  shall,  on 
the  requisition  of  the  holdor.s  of  not  less  than  one-tonth  of  the  i'^sued 
capital  of  the  coy  upon  which  all  calls  or  other  sums  then  due  have 
been  pd,  forthwith  proceed  to  convene  an  extraordinary  general  meet- 
ing of  the  coy,  and  in  the  case  of  such  requisition  the  following  pro- 
visions shall  have  effect: — 

(1)  The  requisition  must  state  the  objects  of  the  meeting  and  must 

be  signed  by  the  requisitionists  and  deposited  at  the  office, 
and  may  consist  of  several  documents  in  like  form  each 
signed  by  one  or  more  requisitionists. 

(2)  If  the  directors  of  the  coy  do  not  proceed  to  cause  a  meeting  to 

be  held  within  twenty-one  days  from  the  date  of  the  requisi- 
tion being  so  deposited,  the  requisitionists  or  a  majority  of 
them  in  value  may  themselves  convene  the  meeting,  but  any 
meeting  so  convened  shall  not  be  held  after  three  months 
from  the  date  of  the  deposit. 
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{3)  If  at  any  such  meeting  a  resolution  requiring  confirmation  at    Form  251. 
another  meeting  is  passed,  the  directors  shall  forthwith  con-  ~ 

vene  a  further  extraordinary  general  meeting  for  the  purpose 
of  considering  the  resolution,  and  if  thought  fit  of  confirm- 
ing it  as  a  special  resolution;  and  if  the  directors  do  not 
convene  the  meeting  witliin  seven  days  from  the  date  of  the 
passing  of  the  first  resolution,  the  i-equisitionists  or  a 
majority  of  them  in  value  may  themselves  convene  the 
meeting. 

(4)  Any  meeting  convened  under  this  clause  by  the  requisitionists 
shall  be  convened  in  the  same  manner  as  nearly  as  possible 
as  that  in  which  meetings  are  to  be  convened  by  directors. 

If  brevity  i.s  desired  omit  this  sub-paraiofraph  and  substitute  the  words  "  pro- 
visions  of  sect.  66  of  the  Companies  (Consolidation)  Act,  1908,  sliall  apply  ' 
for  the  words  "  following  j)rovisions  shall  have  effect." 

"  Whenever  they  think  fit,"  in  the  above  clause,  means  /jrimd  facie  when  at 
■X  board  meeting  they  so  determine.  Biuwnc  v.  La  Trinidad  Co.,  37  C.  ]3iv. 
J.  But  as  appears  from  that  case,  and  from  Southern  Counties,  ^c.  v.  Eider, 
73  L.  T.  374;  British  Asbestos  Co.  v.  Bird,  (1903)  2  Ch.  439;  and  Boschoek 
Proprietary  Co.  v.  Fuke,  (1906)  1  Ch.  148,  it  does  not  follow  that  a  meeting 
irregularly  convened  is  in  uU  cases  incompetent. 

See,  however,  Ilaycraft  Gold  Reduction  Co.,  (1900)  2  Ch.  230,  in  which  a 
meeting  convened  by  tlie  secretary  without  the  authority  of  fho  directors  was 
held  to  be  irregular;  followed  by  Wright,  J.,  in  State  of  Wi/oinijtr/  Syndicate, 
(1901)  2  Ch.  431,  and  Hooper  v.  Kerr,  Stuart  ^  Co.,  83  L.  T.  729,  in  which 
it  was  hold  that  a  meeting  thus  irregularly  convened  was  rendered  valid  by  the 
directors'  ratification  before  tiie  time  fi.\ed. 

The  above  clauses  follow  very  closely  the  wording  of  sect.  66  of  the  Act  of 
1908.     It  seems  desirable  to  adopt  the  statutory  provision  exclusively. 

But  if  desired,  the  convening  of  meetings  on  requisition  can  be  rendered  still 
■easier.  Less  than  a  tenth  could  be  empowered  to  requisition.  Indeed,  if 
desired,  one  member  could  be  empowered  to  requisition,  or  for  that  matter  to 
call  a  meeting  without  requisition,  liut  it  seems  undesirable  to  put  it  in  the 
power  of  one  or  two  possibly  troublesome  members  to  set  the  machinery  of  a 
general  meeting  in  motion  vexatiously. 

The  Court  would  not  compel  directors  to  convene  a  general  meeting  pursuant 
-to  a  requisition  where  the  articles  enabled  the  requisitionists  to  call  the  meeting 
(Macdouf/all  v.  (lardiner,  10  Ch.  606),  and  under  tlie  present  Act  the  same  rule 
will  probably  be  adopted.  But  the  Court  might,  perhaps,  itself  convene  a 
meeting,  if  there  were  no  directors,  and  no  other  mode  of  procedure.  Per 
Mellish,  L.  J.,  ,S'.  C.  For  an  example,  see  Trade  Auxiliary  Co.,  21  W.  E. 
336,  where,  there  being  no  proper  board,  a  receiver  was  appointed  until  a 
meeting  could  be  held.  Where  there  is  a  deadlock,  sect.  67  of  the  Act  may 
apply.  Brick  and  Stone  Co.,  W.  N.  (1878)  140.  Vaughan  Williams,  J.,  once 
held  that  a  complete  deadlock  was  a  good  ground  for  making  a  winding-up 
order.     Sailing  Ship  "  Kenfmere  "  Co.,  W.  N.  (1897)  58. 

It  is  apprehended  that  the  mere  fact  that  some  of  the  resolutions  referred  to 
in  the  requisition  cannot  be  put  to  the  meeting  as  being,  e.ff.,  ultra  vires,  does 
not  relieve  the  directors  from  all  obligation  to  call  the  meeting,  or  if  they 
abstain  from  calling  it,  preclude  the  requisitionists  from  calling  it  and  dealing 
with  what  can  properly  be  put  to  the  meeting.  Isle  of  Wight  Hail.  Co.  v. 
Tahourdin,  25  C.  Div.  320. 

Y  V  2 
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Form  251. 

Notice  of 
meeting. 


GO.  Seven  clear  days'  notice  to  the  members  specifying  the  place, 
day,  and  hour  of  meeting,  and,  in  case  of  special  business,  the  general 
nature  of  such  business,  shall  be  given  [either  by  advertisement  or] 
by  notice  sent  by  post,  or  otlierwise  served  as  hnftr  {)rovided,  and 
with  the  consent  in  writing  of  all  the  members,  a  meeting  may  be 
convened  by  a  shorter  notice,  and  in  any  manner  they  think  fit. 


Notice  of  a  general  meeting  must,  unless  otherwise  provided,  be  given  to  all 
the  members,  but  sometimes  the  articles  provide  that  members  holding  less  than, 
say,  [20^.]  of  the  capital,  or  that  holders  of  shares  of  a  particular  class,  e.t/., 
prol'crenco  shares,  or  members  not  having  an  address  in  the  United  Kinj^dom, 
shall  not  be  entitled  to  notice.  In  the  absence  of  any  such  qualification  notice 
shuuld  be  given  to  all  the  members,  and  the  omission  to  do  so  prima  facie 
invalidates  the  meeting.  S»it/lh  v.  Dnrlry,  2  II.  L.  C.  789.  But  there  is 
usually  a  clause  in  the  articles  relaxing  this  rule  in  the  case  of  accidental 
omission  to  give  notice  or  non-receipt.  See  Table  A,  clause  49;  and  as  to 
members  who  are  abroad,  see  infra,  p.  779. 

Unless  the  articles  otherwise  provide,  the  executors  or  administrators  of  a 
deceased  member,  until  registered  as  members,  are  not  entitled  to  notice,  for  the 
notice  is  to  bo  given  to  the  "  members."  It  is  enou;ifh  if  notice  is  sent  to  the 
deceased  member's  registered  address.  Allen  v.  Gold  Reefs  of  West  Africa, 
(1900)  1  Ch.  656. 

And  though,  under  sect.  32  of  the  Act  of  1908  (sect.  35,  Act  of  1862),  the 
register  may  be  rectified  by  entering  a  person's  name  as  a  member  as  from  a 
past  day  this  may  be  done  without  invalidating  notices  given  to  other  members. 
Sussex  Brick  Co.,  (1904)  1  Ch.  598. 

As  to  notice,  see  further,  infra,  and  Chap.  XII. 

As  appears  from  the  above  clause  and  clause  63,  an  ordinary  meeting  may  deal 
with  special  business  if  the  notice  specifies  it.  And  see  Graham  v.  Van  Lie- 
man's  Laud  Co.,  26  L.  J.  Ch.  73.  As  to  what  is  "special  business,"  eee 
clause  63,  infra,  and  Table  A.,  clause  50. 

An  adjourned  meeting  is  considered,  for  some  purposes,  a  continuation  of  the 
original  meeting.  See  Scaddinj  v.  Lorant,  3  H.  L.  Cas.  418.  Hence,  in  the 
absence  of  special  provision,  notice  of  an  adjourned  meeting  need  not  be  sent 
to  the  members.     Wills  v.  Murray,  4  Ex.  843. 

A  notice  which  is  to  state  the  general  nature  of  tiio  business  or  the  object  of 
the  meeting  must  give  members  fair  notice  of  the  matters  to  be  dealt  with. 
Briclport  Breivery  Co.,  2  Ch.  191;  Wright's  case,  12  Eq.  345;  Lawes'  case, 
1  De  G.  M.  &  G.  430;  Hampshire  Co.,  (1896)  2  Ch.  743;  Hope  v.  Croydon 
Tramways,  (1898)  1  Ch.  358.  But  it  is  not  enough  in  a  notice  of  an  extra- 
ordinary meeting  merely  to  say  "special  business."  Wills  v.  Mar  my,  4  ICx. 
869.  And  any  resolution  beyond  the  notice  is  invalid.  Hampshire  Land  Co., 
supra.  But  notices  are  not  to  be  construed  with  excessive  strictness.  Per 
Selwyn,  L.  J.,  Wright's  case,  12  Eq.  345;  Henderson  v.  Bank  of  Australia, 
45  C.  Div.  330;  Grant  v.  United  Switchback,  40  Ch.  D.  137;  Re  British 
Sugar  Refining  Co.,  3  K.  &  J.  408.  They  are  to  be  read  and  construed  as  an 
ordinary  business  man  would  read  and  construe  them.  Alexander  v.  Simpson, 
43  C.  D.  147;  and  see  Young  v.  South  African,  ^c.  Syndicate,  (1896)  2  Ch.  268. 

Thus  where  a  meeting  is  convened  to  remove  "  any  "  of  the  directors,  it  may 
reniove  "all."  Isle  of  Wight  Rail.  Co.  v.  Tahourdin,  25  C.  Div.  332.  It  is, 
however,  wiser  to  say  "  all  or  any." 

In  another  case  {Belts  ^  Co.,  Ltd.  v.  Maenaghten,  (1910)  1  Ch.  430)  the 
articles  provided   that  the  notice  of  the  general   meeting  should  specify   the 
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general  nature  of  the  special  business  to  be  transacted.     In  pursuance  of  this     Form  251. 

article  notice  was  given  that  a  meeting  was  to  be  held  for  the  purpose  of  con-    

Bidering  and,  if  thought  fit,  passing  certain  specified  resolutions  "  with  such 
amendments  and  alterations  as  shall  be  determined  on  at  such  meeting."'  One 
of  the  resolutions  specified  in  the  notice  was  a  resolution  to  appoint  A.,  B.  and 
C.  to  be  ordinary  directors  of  the  company  with  200^.  per  annum  each  as 
remuneration,  and  at  the  meeting  a  resolution  was  carried  appointing  A.,  B. 
and  C.  and  also  two  additional  persons  to  be  directors  each  at  200/.  per  annum. 
This  resolution  the  Court  held  to  be  effective,  and  looking  to  the  very  elastic 
terms  of  the  notice  of  meeting  the  decision  seems  sound  enough  if  based  on  the 
special  terms  of  the  notice,  but  the  learned  judge  did  not  so  base  the  same. 
The  ground  he  took  was  that  the  notice  sufiiciently  indicated  the  general  nature 
of  the  business  to  be  transacted.  "  Under  the  articles,"  said  he,  "  all  that  was 
incumbent  upon  the  conveners  of  the  meeting  to  do  was  to  specify  the  general 
nature  of  the  special  business  for  which  the  meeting  was  convened,  and  although 
on  tliis  occasion  the  conveners  of  the  meeting  went  out  of  their  way  to  indicate 
in  tlie  notices  with  particularity  the  mode  in  which  the  special  business  was  to  be 
submitted  to  the  meeting,  their  having  done  so  cannot,  in  my  opinion,  impose 
any  greater  restrictions  on  the  meeting  than  would  have  been  imposed  upon  it 
had  the  notice  been  in  more  general  terras."  According  to  the  learned  judge's 
view,  where  the  articles  require  the  notice  in  the  case  of  special  business  to 
state  the  general  nature  of  such  business,  the  notice,  however  specific,  cannot 
restrict  the  powers  of  the  meeting  to  the  specified  business,  but  leaves  the 
meeting  free  to  deal  with  any  business  of  a  like  nature.  This  would  encourage 
a  dangerous  laxity  in  the  framing  of  notices  and  the  passing  of  wholly  un- 
expected and  onerous  resolutions  to  the  detriment  of  absent  shareholders,  put 
off  tlieir  guard  by  an  apparently  innocent  notice.  Suppose,  for  instance,  the 
notice  is  to  appoint  A.  B.  to  be  a  director  at  200/.  per  annum,  according  to 
the  learned  judge's  view  the  resolution  can  be  amended  and  may  be  passed  so 
as  to  appoint  half  a  dozen  persons  to  be  directors  each  at  200/.  per  annum  or 
upwards;  or  suppose  the  notice  is  of  a  resolution  to  authorize  the  directors  to 
borrow,  say,  1,000/.,  it  can  be  amended  and  passed  so  as  to  authorize  them  to 
borrow  10,000/. ;  or  suppose  the  notice  is  to  grant  to  the  directors  an  extra 
100/.,  the  resolution  might  be  to  grant  them  an  extra  1,000/.,  for  in  each  case 
it  could  be  said  that  the  notice  sufficiently  indicated  the  general  nature  of  the 
business. 

Such  a  view  is  at  variance  with  the  reasoning  of  the  Court  of  Appeal  in 
BeUiPll  V.  Trench  Tubeless  Tyre  Co.,  (1900)  1  Ch.  409,  and  with  the  view 
of  Page-Wood,  V.-C,  in  Wright's  case,  12  Eq.  341,  n.  That  learned  judge  was 
of  opinion  that  although  where  a  meeting  was  convened  to  consider  and  approve 
of  an  agreement,  a  shareholder  could  not  object  to  a  resolution  approving  the 
agreement  with  some  modifications  not  making  it  more  onerous  on  the  com- 
pany, he  would,  nevertheless,  be  entitled  to  object  to  a  resolution  approving  of 
the  agreement  with  modifications  making  it  more  onerous  on  the  company, 
and  that  view  has  been  generally  acted  on  during  the  last  forty  years  and 
upwards.  The  view,  too,  seems  inconsistent  with  what  Lord  Justice  Bowen  said 
in  Alexander  v.  Simpson,  43  C.  D.  139,  as  to  the  extreme  importance  that 
these  notices  should  be  so  framed  that  those  who  run  may  read,  and  that  they 
should  be  construed  in  a  sense  in  which  business  men  to  whom  they  arc 
addr&ssed  would  understand  them.  No  business  man  would  understand  that  a 
notice,  si mpliciier  of  a  meeting  to  appoint  A.,  B.  and  C.  to  be  directors  at  200/. 
a  year  each  could  be  treated  as  justifying  the  appointment  of  five  perso'ns  as 
directors  each  at  200/.  per  annum. 

In  construing  a  notice  it  is  to  be  borne  in  mind  that  all  the  shareholders  of 
the  company  must  have  imputed  to  them  "  knowledge  of  the  Act  of  Parliament, 
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Form  251. 


Amendments, 


and  also  of  their  own   memorandum   and   articles  of   association."      Per    Lord 
Selborne,  Campbell  v.  Case,  L.  li.  9  Ch.  22. 

A  notice  convening  a  meeting  to  connider  and  determine  as  to  tlie  appointment 
of  a  committee  to  inquire  into  the  working  and  general  management  of  the 
company  would  not  justify  a  resolution  requiring  the  directors  to  carry  into 
effect  the  recommendations  of  the  committee.  Per  Cotton,  L.  J.,  hie  of  IVirfht 
Jfail.  Co.  V.  Tahoio-diii,  25  C.  D.  330. 

An  insufficient  or  misleading  notice  invalidates  the  resolution,  even  though 
no  proxies  are  used,  "  for  how  is  it  possihlo  for  the  Court  to  know  how  many 
shareholders  abstained  from  attending  the  meeting,  being  satisfied  that  the 
arrangement  as  it  was  proposed  was  advantageous  to  them,  and  being  quite 
content  to  exercise  no  voice  about  it  ?"  Per  Page-Wood,  V.-C,  Clinch  v. 
Financial  Corp.,  5  Eq.  481. 

"  There  is  no  obligation  upon  any  shareholder  receiving  such  notices  either  to 
attend  the  meetings  or  to  make  incjuiries  us  to  what  is  proposed  to  be  done  at 
them,  in  order  to  protect  himself  from  being  bound  by  acts  or  contracts  ultra 
vires  of  any  general  meeting,  lie  will,  of  course,  be  bound  by  all  that  the 
general  meetings  can  do,  as  to  the  matters  tnentioned  in  the  notices,  witliin 
their  powers;  but  he  cannot,  in  his  absence  and  without  his  knowledge,  be 
taken  to  consent  that  they  shall  bind  hira  by  any  resolutions  or  acts  in  excess 
of  those  powers,  whether  such  acts  or  ro.solutions  do  or  do  not  relate  to  the 
particular  business  for  the  transaction  of  which  those  meetings  were  called 
together."    Per  Lord  Selborne,  Ashbury  v.  Itiche,  L.  R.  7  H.  L.  693. 

So  where  a  meeting  was  convened  to  consider  resolutions  for  reconstruction, 
and  fur  winding-up  in  regard  thereto,  and  at  the  meeting  a  naked  resolution 
for  winding-up  was  passed,  it  was  held  to  be  invalid  as  a  departure  from  the 
scheme  indicated  by  the  notice.  Teede  ^  Bishop,  Ltd.,  W.  N.  (1901)  52;  84 
L.  T.  561;  but  see  Thompson  v.  Ilendersoit's  Transvaal  Estates  Co.,  (1908) 
1  Ch.  765. 

Where  a  meeting  was  consened  to  ratify  ami  e()ntirm  a  specified  agreement 
for  the  sale  of  part  of  tiic  undertaking,  it  was  held  that  it  was  not  necessary  in 
the  notice  to  state  why  such  ratification  was  necessary,  viz.,  because  the  directors 
were  interested  in  tiie  purchasing  company.  Grant  v.  United  Switchback  Co., 
40  C.  D.  137:  see  also  Suuth<tU  v.  British  Mutual,  6  Ch.  614  (C.  A.).  On  the 
other  hand,  where  the  meeting  was  convened  to  sanction  an  agreement  for  tlie 
sale  of  the  undertaking  and  the  notice  did  not  mention  that  the  agreement  also 
provided  for  the  payment  by  the  purchaser  to  the  directors  of  compensation  for 
loss  of  office,  it  was  held  that  the  notice  was  irregular.  See  Tiessen  v.  Hender- 
son, (1899)  1  Ch.  861;  see  also  Knye  v.  Croydon  Tramways  Co.,  (1898)  1  C"h. 
358,  and  Nortnandy  v.  Ind,  Coope  ^  Co.,  (1908)  1  Ch.  84. 

A  resolution  inconsistent  with  the  articles  is  ineffectual  unless  it  is  to  be 
confirmed  as  a  special  resolution.     Quin  #  Axtens  v.  Salmon,  (1909)  A.  C.  442. 

As  to  amendments.  No  amendment  can  be  moved  which  goes  beyond  the 
notice  convening  the  meeting  or,  in  the  case  of  an  ordinary  meeting,  beyond  the 
scope  of  the  ordinary  business  which  by  the  articles  may  be  transacted  thereat 
without  special  notice.  Thus,  in  the  case  of  an  ordinary  meeting,  where  a 
motion  is  submitted  that  the  report  and  accounts  be  received  and  adopted,  an 
amendment  that  the  directors  be  removed  from  office,  or  that  the  articles  be 
altered,  would  be  irregular;  but  an  amendment  to  the  effect  that  the  accounts 
and  balance-sheet  be  received,  but  not  adopted,  and  that  a  committee  of  share- 
holders be  appointed  to  look  into  them  and  report,  would  be  competent.  So, 
too,  if  the  meeting  be  convened  to  pass  a  resolution  for  increasing  the  capital, 
an  amendment  that  the  directors  be  authorized  to  borrow,  or  that  a  dividend  be 
declared,  would  be  irregular,  for  any  such  amendment  is  not  within  the  notice. 
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In  otlier  words,  an  ameudiuent  must  bo  fairly  relevant.     If  it  is,  and  within     Form  251. 
the  notice,  it  may  generally  be  moved. 

Thus,  where  a  meeting  is  convened  to  consider,  and  if  thought  fit  to  ratify, 
a  particular  agreement,  it  would  seem  to  be  permissible  to  ratify  the  agreement 
subject  to  modifications  or  conditions,  provided  that  they  do  not  make  the 
agreement  more  onerous  as  regards  the  company.  "An  absent  shareholder  can 
hardly  be  allowed  to  say:  'I  was  invited  to  consider  the  agreement  simplicitrr 
as  it  stood.'  I  quite  understand  his  not  being  bound  by  a  resolution  that  made 
the  agreement  more  onerous,  but  ....  nobody  would  think  of  arguing  that 
because  there  is  not  an  express  invitation  to  consider  all  possible  modifications 
that  might  take  place  for  the  benefit  of  the  company,  therefore  the  meeting- 
proceeded  on  that  which  was  ultra  vires  in  coming  to  any  such  modified  re- 
solution."    Per  Page-Wood,  L.  J.,  Wright's  case,  12  Eq.  335,  341,  n. 

So  if  the  notice  is  to  consider  a  resolution  for  increasing  the  capital  to  10,000/., 
an  amendment  to  substitute  5,000^.  for  10,000/.  is  allowable,  but  such  a  notice 
would  not,  it  is  conceived,  justify  an  amendment  to  substitute  15,000/.  or 
150,000/.  for  10,000/.  Where,  however,  the  notice  was  in  general  terms,  such 
an  amendment  would  be  allowable. 

Or,  where  by  the  regulations  or  the  Act  there  is  general  power  to  deal  with 
certain  business  at  a  general  meeting  without  notice  of  such  business,  the  fact 
that  the  notice  convening  the  meeting  specifies  a  particular  resolution  for  deal- 
ing with  such  business  does  not  limit  the  powers  of  the  meeting  or  prevent  an 
amendment  or  substituted  resolution.  See  Bethell  v.  Trench  Tnbeless  Co., 
(1900)  1  Ch.  408. 

And  where  the  notice  was  of  a  meeting  to  pass  a  resolution  alterizxg  the  scale 
of  voting  by  giving  to  every  qualified  proprietor  one  vote  for  every  share  held 
by  him,  and  a  resolution  was  proposed  with  additional  words  [//;<.  irregular], 
ni.aking  the  right  of  voting  conditional  on  a  member  having  held  his  shares  for  a 
specified  period,  it  was  held  that  an  amendment  to  omit  the  additional  words 
was  regular.     Uetnlersoa  v.  Banh  of  Australia,  45  C.  D.  330. 

A  special  resolution  need  not,  at  the  first  meeting,  follow  the  exact  terms  of 
the  notice,  but  may  to  some  extent  be  amended,  e.g.,  by  reducing  the  amount  of 
remuneration  proposed  for  directors  on  an  alteration  of  the  articles.  Tor  bock 
V.  Lord  Westbitry,  (1902)  2  Ch.  871.  But  when  notice  is  given  of  a  meeting  to 
pass  special  resolutions  for  voluntary  winding-up,  the  appointment  of  a  liqui- 
dator, and  reconstruction,  and  a  resolution  is  passed  simply  for  voluntary 
winding-up,  although  this  is  confirmed  at  the  second  meeting,  it  was  held  in 
Teede  cj-  Bishop,  Ltd.,  W.  N.  (1901)  52;  70  L.  J.  Ch.  409;  84  L.  T.  564, 
that  there  was  no  valid  special  resolution  for  winding-up. 

But  the  authority  of  this  case  is  much  impaired  by  the  decision  in  Thompson 
V.  Henderson's  Transvaal  Estates  Co.,  (1908)  2  Ch.  765,  in  which  it  was  held 
that  where  the  notice  specified  several  resolutions,  some  of  which  were  ultra 
vires  and  some  intra  vires,  and  all  were  passed,  the  intra  vires  resolutions  were 
good,  though  the  others  were  bad.  And  see  Clinch  v.  Financial  Corp.,  5  Eq.  461 ; 
Wall  V.  London  and  Northern  Assets  Corp.  (No.  2),  (1898)  2  Ch.  469,  484; 
and  Strand  v.  London  Aquarium  Society,  80  L.  T.  243. 

Occasionally  the  articles  contain  a  clause  providing  that  any  member  may,  on 
giving  not  less  than  three  days'  notice  to  the  company,  submit  any  resolution 
to  the  meeting  beyond  the  matters  contained  in  the  notice  convening  such 
meeting;  but  such  a  clause  is  dangerous  if  it  means  what  it  apparently  says, 
and  the  Court  therefore  treats  it  as  referring  only  to  something  covered  by  the 
principal  notice.     Imperial  Hydro,  ^c.  Co.  v.  Hnmpson,  23  C.  Div.  9. 

Clause  60,  supra,  does  not  apply  to  a  meeting  of  the  subscribers  of  the  memo- 
randurii.     A  reasonable  notice  only  is  necessary  to  convene  the  subscribers,  and 
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Form  261.     *  *^'0  fi^ys'  notice  has  been  held  reasonable  and  sufficient   under   th.^   rircum- 
—        stances.    John  Morley  Building  Co.  v.  Barras,  (1891)  2  Ch.  386. 

Directors,  in  the  absence  of  an  express  provision  in  the  arti'^les,  have  no 
power  to  postpone  a  meotinp^  wliich  has  been  duly  convened.  Smith  v.  Paringa 
Mines,  (1906)  2  Ch.  193. 

Two  meetings       61.   Where  it  is  proposed  to  pa.s.s  a  special  resolution,   the  two 

one  notice.        meetings  may  be  convened  by  one  and  the  same  notice,  and  it  is 

to  be  no  objection  to  such  notice  that  it  only  convenes  the  second 

meeting  contingently  on  the  resolution  being  passed  by  the  requisite 

majority  at  the  first  meeting. 

The  object  of  the  concluding  paragraph  of  the  above  clause  is  to  save  the 
expense  of  the  double  notice,  which  in  a  large  company  may  be  considerable. 
In  the  absence  of  such  words  the  second  meeting  cannot  be  thus  convened  on  a 
contingency.  Alexander  v.  Simpson,  43  C.  D.  139;  and  infrn.  Chap.  XII.  The 
concluding  paragraph  was  drafted  by  the  author  to  meet  that  case,  and  was 
held  to  be  valid  by  the  Court  of  .Vppeal  in  North  of  England  Steamship  Co., 
(1905)  2  Ch.  45. 

In  Tiessen  v.  Henderson.  (1899)  1  Ch.  861,  after  the  resolution  had  been 
passed  on  February  16  at  the  first  meeting,  an  alternative  scheme  was  pro- 
posed, and  notice  was  given  of  a  meeting  on  March  3,  to  pass  resolutions 
embodying  the  new  scheme,  and  stating  that  "  if  passed  by  the  requisite 
majority,"  &c.,  as  in  the  above  form.  The  notice  then  went  on  to  state  that 
"  in  the  event  of  such  resolutions  not  being  passed,  immediately  after  such 
meeting,  an  extraordinary  general  meeting  of  the  company  will  be  held,  when 
the  following  resolutions,  which  were  passed  at  the  extraordinary  general  meet- 
ing of  the  company  hold  on  February  16,  1899,  will  be  submitted  for  confirma- 
tion," and  it  was  held  that  the  notice  was  not  bad  as  notice  of  a  confirmatory 
meeting. 

The  notice  must  state  fairly  the  purpose  of  the  meeting,  and  disclose  any 
pecuniary  interest  to  be  taken  by  a  director  in  the  matter.  See  Kaye  v.  Croydon 
Tramuays  Co.,  (1898)  1  Ch.  358;  Tiessen  v.  Henderson,  supra;  Hampshire 
Co.,   (1896)   2  Ch.   743. 

Even  in  the  absence  of  the  clause,  it  is  possible,  as  contended  in  former 
editions  of  this  work,  to  convene  the  two  meetings  by  one  and  the  same  notice, 
provided  that  both  meetings  are  convened  unconditionally,  e.g.,  the  second  to 
receive  a  report  of  the  proceedings  at  the  first,  and  if  the  resolution  has  been 
passed  to  confirm  it.     Jenner  Institute,  13  T.  L.  R.  394. 

Where  a  meeting  is  convened  with  a  view  to  passing  a  resolution  intended 
to  be  subsequently  confirmed  as  a  special  resolution,  the  notices  convening  the 
first  meeting  should,  as  sect.  69  of  the  Act  provides,  state  that  the  meeting  is 
convened  to  consider  and,  if  thought  fit,  to  pass  the  resolution  as  an  extra- 
ordinary  resolution  which  will  be  submitted  for  confirmation  as  a  special  resolu- 
tion to  a  subsequent  meeting.     See  infrn,  p.  1097. 

Ajb  to  omission       62.   The  accidental  omis.sion  to  give  any  such  notice  to  any  of  the 
to  give  notice,  members  shall    not   invalidate  any  resolution   passed  at  any  such 
meeting. 

Sometimes  this  clause  runs:  "The  non-receipt  of  the  notice  by  any  member 
shall  not  invalidate  the  proceedings  of  any  general  meeting,  i:c."  This  is  the 
form  in  Table  A.  (clause  49). 
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In  one  form  or  the  other  the  clause  U  almost  always  inserted.  Form  25L 

In  the  absence  of  such  a  provision  a  meeting  is  irregular    for  all  members 

are  not  duly  summoned  as  they  have  a  right  to  be.    Smyth  v.  Barley,  2  H.  L.  O. 

789;  Befj.  v.  Langhorne,  6  N.  &  M.  203. 

Proceedings  at  General  Meetings. 

A  speech  by  a  shareholder  at  a  meeting  defamatory  of  the  directors  but  in 
regard  to  a  matter  affecting  the  interests  of  the  shareholders  is  privdjd^ 
Arsons  V.  Surgey,  4  Fost.  &  Fin.  N.  P.  247.  And  it  would  seem  that  whe 
the  occasion  is  privileged,  and  the  words  complained  of  -^/P^^-  ^f  ^^ 
malice,  the  presence  of  reporters  in  ordinary  course  does  not  take  away  he 
privilege.  Fittard  v.  Oliver,  (1901)  1  Q.  B.  474;  Marks  v^  Samuel,  (1904)  2 
K  B  287.  Compare  Purcell  v.  Fourier,  2  C.  P.  D.  215.  But  the  privilege  is 
gone  if  the  public  or  the  press  are  present  at  the  meeting  at  the  express  invita- 
tion of  the  shareholder  making  the  defamatory  statement.     Parsons  v.  Surgey 

'"irthe  directors  of  a  company  invite  a  newspaper  to  a  private  meeting,  query 
whether  the  company  can  sue  the  newspaper  for  publishing  in  a  ^^P";;*;*  ^hat 
mooting  a  true  statement  of  what  was  said  by  a  shareholder  because  that  state- 
ment is  defamatory.     Liverpool  Household  Stores  v.  SmUh   (1887),  37  Ch.  U. 

170 

A  report  in  the  public  pre^s  of  the  proceedings  of  a  general  "^ef  ng,  if  con- 
taining libellous  matter,  is  not  privileged.  Popham  v.  Peckham,  7  II.  &  N.  891 ; 
Davison  v.  Duncan,  7  E.  &  B.  229.  But  a  report  sent  to  t^^  ^«-bers  is 
prima  facie  privileged.  Laughton  v.  Bishop  of  Sodor  ^f/^J^'^,  P-  ^'J^^^' 
Waller  v.  Loch,  7  Q.  B.  D.  619.  And  see  Quartz  JIM  Gold  Mmmg  Co.  v. 
Beall,  20  C.   D.   508. 

03.  The  business  of  an  ordinary  meeting  other  than  the  first  one  ^usin^^^^^^ 
shall  be   to  receive  and  consider  the  profit  and  loss  account,  the  ^aeeting. 
balance-sheet,  and  the  reports  of  tlie  directors  and  of  the  auditors,  to 
elect  directors  and  other  officers  in  the  place  of  those  retiring  by 
rotation,  to  declare  dividends,  and  to  transact  any  other  business 
which,  under  these  presents,  ought  to  be  transacted  at  an  ordinary 
meeting.     All  other  business  transacted  at  an  ordinary  meeting,  and  ^pecmi^^ 
all  business  transacted  at  an  extraordinary  meeting,  shall  be  deemed 
special. 

The  last  paragraph  of  this  clause  refers  to  clause  60.  Sometimes  it  is  pro- 
vided that  all  special  business  shall  be  transacted  at  an  extraordinary  meeting; 
but  as  this  precludes  the  transaction  of  special  business  at  an  ordinary  meeting, 
even  after  notice,  it  may  be  found  inconvenient.  Of  course,  an  extraordinary 
meeting  can  be  convened  to  be  held  at  the  close  of  the  ordinary;  but  if  proxies 
are  wanted,  there  must  be  a  separate  proxy  paper  for  each.    Infra,  clause  81. 

Where  the  clause  is  framed  as  above,  special  business  can  be  dealt  with  at 
an  ordinary  meeting  if  the  notice  specifies  it. 

(54.   Three  members  personally  present  shall  be  a  quorum  for  a  Quorum 
general   meeting   for  the  choice  of  chairman,  the  declaration  of  a 
dividend,  and   the  adjournment  of  the  meeting.      For    all    other 
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Form  251.  purposes  the  quorum  for  a  general  meeting  shall  be  members  per- 
sonally  present,  not  being  less  than  [5]  in  number,  and  holding,  or 
representing  by  proxy,  not  less  than  one-tenth  part  of  the  issued 

capital  of  the  coy. 

If  there  be  no  provision  as  to  a  quorum  iu  the  articles  two  inembera  arc 
requisite  to  form  a  quorum.  This  is  the  common  law  rule.  One  member  cannot, 
as  a  rule,  constitute  a  quorum  or  a  meeting,  even  though  he  holds  proxies. 
Sharpe  v.  Daws,  2  Q.  B.  D.  26;  Re  Sanitary  Carbon  Co.,  W.  N.  (1877)  223. 
But  where  a  single  person  held  all  the  preference  shares  of  the  company,  it  wa.- 
lield  that  such  a  person  could  exercise  the  power  to  consent  on  behalf  of  pre- 
ference shareholders  to  a  modification  of  their  rights.  East  v.  BcnncH 
Brothers,  Lim.,  (1911)  1  Ch.  163.  Even  where  the  articles  do  not  say  per- 
sonally present,  as  above,  the  word  is  implied.  Per  North,  J.,  Flintshire  Oii 
and  Cannel  Co.,  14tli  May,  1887,  in  which  it  was  held,  two  years  after  date, 
that  the  winding-up  resolution  was  invalid,  on  the  ground  that  at  one  of  the 
meetings  there  was  no  quorum  personally  present.  And  see  Cambrian,  ^c.  Co.. 
23  W.  R.  405;  Ernest  v.  Loma  Gold  Mines,  (1897)  1  Ch.  1. 

A  resolution  passed  at  a  meeting  at  which  a  quorum  is  not  present  is  void 
QRomford  Canal  Co.,  2-1  C.  D.  85;  Cambrian  Co.,  supra);  and  so  also  il 
passed  by  votes  of  persons  not  entitled  to  vote,  e.g.,  because  indebted  to  tin 
company.  See  clause  82,  infra,  p.  708,  and  the  last  case  above  mentioned 
The  articles  sometimes  establish  a  scale  for  determining  a  tjuoruni.  As  t<' 
whether  j^rovisions  in  the  articles  as  to  quorum  apply  in  case  of  meetings  held 
for  passing  a  special  or  extraordinary  resolution  as  defined  by  sect.  09  of  tlu 
Act,  see  infra,  introductory  notes  to  Chap.  XIII. 

Sometimes  the  articles  provide  for  a  quorum  "  present  in  person  or  by 
proxy,"  and  in  such  case  proxies  can  be  counted. 

In  the  case  of  joint  holders  it  would  seem  prima  facie  that  any  one  of  them 
may  be  counted  in  a  quorum. 

Quorum  to  be       Go.  No  business  shall  bo  tranj^acted  at  any  g-enerul  meeting  unless 
business  ^^  quorum  requisite  shall  be  present  at  tJio  commencement  of  the 

commenced.       business. 

Table  A.,  clause  51,  is  as  follows:  "  No  business  shall  be  transacted  at  any 
general  meeting  unless  a  quorum  of  members  is  present  at  the  time  when  th( 
meeting  proceeds  to  business:  save  as  herein  otherwise  jirovided,  three  members 
personally  present  shall  be  a  quorum." 

In  the  case  of  a  small  company  the  quorum  is  not  uncommonly  fixed  at  two 
or  three. 


Chairman  of         66.   The  chairman  of  the  directors  shall  be  entld  to  take  the  chair  at 

general  every  general  meeting,  or,  if  there  bo  no  such  chairman,  or,  if  at  any 

meeting.  .  °  c       '  ^      ^  >       >  j 

meeting  he  shall  not  be  present  within  fifteen  minutes  after  the  time 
appointed  for  holding  such  meeting,  the  members  present  shall  choose 
another  director  as  chairman,  and,  if  no  director  be  present,  or,  if  all 
the  directors  present  decline  to  take  the  chair,  then  the  members 
present  shall  choose  one  of  their  number  to  be  chairman. 

Sometimes  provision  is  made  for  a  deputy  chairman. 
Conf.  Table  A.,  clauses  53,  54. 
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The  duty   of   the   chairman   h   to   kee].   order   and   see    that   the   business   i«     Form  251. 

properly  conducted.     n.Jian  Zoedone  Co.,  26  Ch.  D.  70.     His  deci^ionB  upon    

points  of  order  and  any  incidental  questions  that  arise  are  to  be  taken  to  be 
Irimd  facie  correct.  S.  C,  and  see  Wands^corth  Gaslight  Co...  ^  -.'/^'^^^ 
L  T  404.  He  may,  by  a  vote  of  a  majority,  closure  a  discussion  after  it  has 
been  reasonably  debated.  Wall  v.  Lo^idon  4'  Norlheni  A.xeU  Corp.  (.No.  1), 
(1898)  2  Ch.  467. 

67.  If  within  half  an  hour  f.om  the  time  appointed  for  tiie  meeting:  When,  it^^^ 
a  quorum  is  not  present,  the  meeting,  if  convened  upon  such  reiiuisi-  p^^^^^t  meet- 
tion  as  afsd,  shall  be  dissolved;  but  in  any  other  case  it  shall  stand  -g  to  b^/^- 
adiourned  to  the  same  day  in  the  next  week,  at  the  same  time  and  ^^^^  ^o  be 
place,  and  if  at  such  adjourned  meeting  a  quorum  is  not  present  adjourned, 
[those  members  who  are  present  shall  be  a  quorum,  and  may  transact 
the  business  for  which  the  meeting  was  called]. 

Or  the  words  in  brackets  may  be  omitted,  and  the  following  inserted:  "it 
shall  be  adjourned  sine  die."  This  is  the  form  in  Table  A.,  clause  d2;  but  th- 
above  is  now  frequently  used,  for  it  is  found  that  members  are  often  .so  supine 
that  it  is  almost  impossible  to  get  together  a  quorum,  although  tlie  business  may 
be  pressing. 

68.   Every  question  submitted  tx)  a  meeting  shall  be  decided,  in  the  How  ques- 
Erst  instance,  by  a  show  of  hands,  and  in  the  case  of  an  e(]uality  of  decided  at 
votes  the  chairman  shall,  both  on  a  show  of  hands  and  at  the  poll,  meetings. 
have  a  casting  vote  in  addition  to  the  vote  or  vot^s  to  which  he  may  be  Casting  vote, 
entld  as  a  member. 

A  show  of  hands  is  the  common  law  mode  of  ascertaining  the  sense  of  a 
meeting,  and  should  be  taken  even  where  the  articles  do  not  expressly  so 
provide.     Horburu  Bridge  Co.,  11  C.  Div.  109. 

If  the  number  of  votes  at  a  general  meeting  is  equal,  the  chairman  has  no 
casting  vote  by  common  right. 

In  Bidirell  Brothers,  (1893)  1  Ch.  603,  Vaughan  Williams,  J.,  dissenting  from 
the  decision  of  Kay,  .T.,  in  Calorie  Engine,  S;c.  Co.,  52  L.  T.  846,  held  that 
upon  a  resolution  to  take  effect  under  sect.  51  of  the  Companies  Act,  1862,  a 
member  present  only  by  proxy  had  a  right  to  vote  upon  a  show  of  hands,  and 
that  the  chairman  was  bound  to  ascertain  as  best  he  could  the  way  such  a 
member  voted.  This  was  contrary  to  common  practice,  and  the  decision  was 
overruled  by  Ernest  v.  Loma  Gold  Mine.,  (1897)  1  Ch.  1,  in  which  the  Court 
.  of  Appeal  held  that  where  proxy  voting  is  allowed,  the  chairman,  in  ascertain- 
ing the  number  of  votes  on  a  show  of  hands,  must  count  the  hands  only.  This, 
too,  is  the  common  law  rule. 

"  Equality  of  votes  "  means  equality  of  valid  votes,  and  the  chairman  may 
give  a  contingent  or  hypothetical  casting  vote,  to  come  into  operation  if,  in 
subsequent  proceedings,  it  turns  out  that  there  is  an  equality  of  valid  votes. 
Bland  V.  Buchanan,  (1901)  2  K.  B.  75. 

69.  At  any  general  meeting,  unless  a  poll  is  demanded,  in  the  Whatjjtob. 
case  of  a  special  or  extraordinary  resolution  by  at  least  five  [or  if  ^^^^  passing  of 
thought  fit  any  lesser  number-]  persons  entld  to  vote,  or  in  any  a  resolution 
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Form  251.  otlier  ca,sc  by  [the  chairman  or  by]  at  least  [five]  members,  or  by 
^  ~  ^^ot  ^  member  or  members  liolding  or  representing  by  proxy  or  entld  to 
demanded.  vote  in  respect  of  at  least  one-tenth  part  of  the  capital  represented  at 
the  meeting,  a  declaration  by  the  chairman  that  a  resolution  lias  been 
carried,  or  carried  by  a  particular  majority,  or  lost,  or  not  carried  by  a 
particular  majority,  and  an  entry  to  that  effect  in  the  book  of  [)roceed- 
ings  of  the  coy,  shall  be  conclusive  evidence  of  the  fact  wiUiout  i)roof 
of  the  number  or  proportion  of  the  votes  recorded  in  favour  of  or 
against  such   resolution. 

There  is  a  common  law  right  to  demand  a  poll,  but  the  articles  may  exclude 
or  restrict  it.  lifff-  v.  T/tr  Wimblrdon  Local  Board,  8  Q.  B.  Div.  459;  better 
reported  in  30  W.  R.  402,  and  46  L.  T.  47;  Campbell  v.  Mound,  5  A.  & 
E.   865. 

Unle.ss  the  articles  otherwise  provide,  a  proxy  appointed  to  vote  at  a  general 
meeting  is  not  entitled  to  demand  a  poll  (per  Bacon,  V.-C,  Ilavm  Gold  Co.,  20 
C.  ]3.  1)1);  and  where  the  articled  requiro  the  demand  to  bo  made  by  several 
holders  of  shares,  a  proxy  is  not  a  holder  within  the  words.  Reg.  v.  Government 
Stock  Co.,  3  Q.  B.  D.  443. 

When  a  poll  is  duly  demanded  it  is  the  chairman's  duty  to  grant  it,  and  to 
fix  the  time  and  placx)  for  taking  it.     Anthony  v.  Srger,  1  Ila-jg.  Cas.  Con.  913. 

A  poll  nood  not  be  demanded  publicly;  it  is  sufficient  if  the  chairman  acts  on  a 
private  demand.  I'hccnix  Co.,  48  L.  T.  260.  Nor  need  the  demand  be  in 
writing,  or,  in  tho  absence  of  express  provision,  seconded.  Hex  v.  Mayor  of 
Dover,   (1903)   1   K.   B.  COS. 

The  chairman's  declaration  is  not  "  conflu^ive  "  where  there  is  no  iiuorum: 
BO  if  the  declaration  states  that  the  resolution  was  passed,  but  shows  on  the  face 
of  it  that  the  resolution  was  carried  by  less  than  the  requisite  majority,  it 
will  not  be  conclusive.  Caratal  (^New)  Mines,  (1902)  2  Ch.  498;  Clark  ^  Co., 
(1911)  S.  C.  243,  Ct.  of  Sess. 

Minutes  of  proceedings  at  meetings  are  not  conclusive  as  to  the  regularity 
of  the  proceeding.^.     Betts  ij-  Co.  v.  Macnaghten,  (1910)  1  Ch.  430. 

Where  the  resolution  is  to  take  effect  as  a  special  or  extraordinary  resolu- 
tion under  sect.  69  of  the  Act  the  declaration  of  the  chairman  is  conclusive, 
unless  at  least  three  persons  entitled  to  vote  demand  a  poll,  or  such  other  number 
not  exceeding  five  as  the  articles  may  fix,  or  the  section  so  provides. 


p^^ll  70.  If  a  poll  is  demanded  as  afsd,  it  shall  be  taken  in  such  manner 

and  at  such  time  and  place  as  the  chairman  of  the  meeting  directs 
[and  either  at  once,  or  after  an  interval  or  adjournment,  or  other- 
wise], and  the  result  of  the  poll  shall  be  deemed  to  bo  the  resolution 
of  the  meeting  at  which  the  poll  was  demanded.  [The  demand  of  a 
poll  may  be  withdrawn.] 

A  poll  is  an  appeal  to  the  whole  constituency,  and  "  is  taken  in  order  to  ascer- 
tain the  sense  of  the  general  body  of  persons  qualified  to  vote,  and  to  give 
others  beside  those  who  are  present  when  the  poll  is  demanded  power  to  come 
in  and  exercise  their  right  of  voting,  and  in  order  to  ascertain  whether  the 
voters  have  the  qualification  which  is  required  in  order  to  entitle  them  to  exercisie 
the  privilege  of  voting."  Per  Cotton,  L.  J.,  Reg.  v.  Wimbledon  Local  Board, 
8   Q.    B.    D.    459. 
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A  poll  should  be  demanded  forthwith  after  the  show  of  hands.     Campbell  v.     Form  251 
Mattnd,  5  A.  &  E.  865;    The   Queen  v.   Thomas,  11   Q.   B.   D.   282. 

When  a  poll  is  duly  demanded  the  show  of  hands  goes  for  nothing,  and  the 
decision  of  the  meeting  depends  on  the  result  of  the  poll  (Anthony  v.  Ser/er, 
1  Hagg.  Cas.  Con.  913  ;  Queen  v.  Cooper,  L.  E.  5  Q.  B.  457);  in  con- 
templation of  law  the  meeting  continues  until  the  poll  has  been  taken.  Reg. 
V.  Wimbledon  Local  Board,  supra.  Hence,  in  the  absence  of  express  provi- 
sion as  above,  a  poll  once  demanded  cannot  be  withdrawn.  Hex  v.  Mayor  of 
T)over,  supra.  In  the  absence  of  any  provision  in  the  articles  to  the  contrary, 
the  chairman  is  the  person  to  grant  the  poll.     Reg.  v.  Hedges,  12  A.  k,  E.  159. 

A  poll  may,  it  seems,  without  special  provision  in  that  behalf  as  above,  be 
taken  at  the  meeting  at  which  it  is  demanded.  Per  Kay,  J.,  in  Chillington 
Iron  Co.,  29  C.  D.  139,  following  a  dictum  of  Donman,  C.  J.,  in  Reg.  v. 
B'Oyley,  12  Ad.  &  El.  1.39.  See,  however,  dicta  to  the  contrary  in  Horbury 
Bridge  Co.,  11  C.  Div.  109. 

If  the  articles  show  that  a  poll  is  not  to  be  taken  at  once  they  must,  of 
course,  be  observed.     British  Share  Co.,  6  L.  T.  215. 

A  voter  may  vote  at  the  poll  even  though  not  present  when  the  poll  was 
demanded.     Campbell  v.  Maund,  ubi  supra. 

To  exclude  a  voter  may  invalidate  the  poll.    Reg.  v.  Lambeth,  8  Ad.  &  El.  356. 

Upon  taking  a  poll  the  right  to  vote  and  the  number  of  shares  is  to  be  deter- 
mined, if  any  question  arises,  by  a  reference  to  the  register  of  members.  Pender 
V.  Lufthinglon,  6  Ch.  D.  70.  The  usual  mode  of  taking  a  poll  is  to  require 
every  person  who  desires  to  vote  to  sign  a  paper  headed,  "  For,"  or  "  Against  " 
the  motion.  The  votes  of  each  member  are  tlien  inserted,  and,  these  having  been 
added  up,  the  chairman  declares  the  result.  There  is  no  power  at  a  poll,  in  the 
absence  of  express  provision  in  the  articles,  to  take  it  by  voting  papers. 
McMillan  v.  Le  Roi  Mining  Co.,  (1906)  1  Ch.  331. 

If  the  poll  is  not  completed  on  the  day  on  which  it  is  commenced  it  must  be 
continued  subsequently,  for  the  chairman  is  not  entitled  to  close  the  poll  wliilst 
voters  are  coming  in  (Reg.  v.  St.  Pancras,  11  Ad.  &  E.  15;  Reg.  v.  Graham, 
9  W.  R.  738);  but  the  chairman  is  not  bound  to  wait  for  hours  to  see  whether 
voters  will  come  in.  Reg.  v.  Lambeth,  ubi  supra.  Nevertheless,  the  chairman 
may  direct  the  continuance  of  the  poll  at  a  subsequent  period  in  order  to  give 
an  opportunity  to  other  voters  to  come  in. 

The  poll  is  to  be  regarded  as  part  of  the  proceedings  of  the  meeting.  Reg. 
v.   Wimbledon  Local  Board,  nupra. 

To  appoint  a  subsequent  day  for  the  taking  or  completion  of  the  poll  is  not 
an  adjournment  of  the  meeting,  although  it  in  effect  continues  the  meeting 
(Reg.  V.  Chester,  1  Ad.  &  E.  342;  Reg.  v.  Wimbledon,  ubi  supra);  but  it  is 
usual  to  adjourn  the  meeting  to  hear  the  result.  Sometimes  there  is  no  formal 
adjournment,  but  it  is  arranged  that  notice  of  the  result  shall  be  given,  and  to 
this  there  would  seem  to  be  no  legal  objection. 

As  to  a  scrutiny:   It  is  usual  to  appoint  scrutineers  to  compute  the  votes  at  a   Scrutiny, 
poll   and   report   to   the   chairman,   but   the   regulations   rarely  provide   for   a 
scrutiny.     The  meeting  can  appoint  scrutineers.     Wandsworth  Co.  v.   Wright, 
22  L.  T.  404.     Very  commonly  they  are  appointed  by  the  chairman  with  the 
assent  of  the  meeting.     Sometimes  the  chairman  acts  as  scrutineer. 

It  is  for  the  chairman  to  decide  as  to  the  validity  of  the  proxies,  and  his 
decision  will  stand  unless  it  is  proved  to  the  Court  to  be  wrong.  Indian  Zoe- 
done  Co.,  26  C.  D.  70. 

A  referendum  by  polling  papers  cannot,  unless  the  articles  so  provide,  be 
taken  in  lieu  of  a  poll.     Macmillan  v.  Le  Roi  Mining  Co.,  (1906)  1  Ch.  331. 
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Form  251.         71.  The  chairman  of  a  general  meeting  may,  with  the  con-sont  of 

7~    the  meeting:,  adiourn  the  same  from  time  to  time  and  from  place  to 
Power  to  ad-  o'        j  i  •  i  ,• 

jouni  jfeneral    place,  but  no  business  shall  be  transacted  at  any  adjourned  meeting 

inceting.  other  than  the  business  left  uniinishod  at  the  meeting  from  which  the 

adjournment  took  place. 

.\t  common  law  it  sei-ms  tliat  tlie  power  to  adjourn  re-<ts  witli  the  iliairmaii. 
Iteff.  V.  B'Oyley,  12  Ad.  &  E.  168. 

The  ehairman  is,  by  clause  GO  (y.  r.j,  piven  a  diseretion,  and  he  is  not  bound 
to  adjourn  the  raectinj^.     Sdlinhtiry,  6fc.  Co.  v.  llathorn,  (1897)  A.  C.  268. 

If  the  chairman  improperly  purports  to  adjourn  or  stop  the  mooting  and 
leaves  the  chair,  the  meeting  can  elect  some  other  eliairman  and  j>n)i'eed. 
National  Dwelliny^i  Sooie/y  v.  Syk,'D,  (1894)  3  V\\.   159. 

But  if  the  meeting  is  duly  adjourned  or  dijwolvod,  mernltera  wlio  remain 
beliind  cannot  continue  the  busine-w.  Hpx  v.  (iuburinu,  11  Ea.xt,  77.  It 
would  seem  that  a  meeting  may  be  adjourned  to  a  day  to  be  fi.xed  by  subse- 
quent notice.  Rey.  v.  Mayor,  ^-c.  of  Loudon,  9  U.  A:  V.  1.  But  unless  the 
regulations  otherwi.so  provide,  no  fresh  notice  of  an  adjourned  meeting  is 
necessary  (sec  mipra,  clause  60;  and  H'rffs  v.  Murray,  4  Kx.  843),  an  adjourned 
meeting  being  a  eontinuaneo  of  the  original  meeting  ('^cuddiuy  v.  Rfrant, 
3  II.  L.  C.  418). 

Clause  55  of  Tiibie  .\.  empowers  a  chairman,  with  the  consent  of  tlie  meet- 
ing, to  adjourn,  and  obliges  him,  if  bo  directed  by  the  meetimr,  to  adjourn. 
This  is  considered  olijcetionable. 


In  what  cases        72.  Any  poll  duly  demanded  on  the  election  of  a  chairman  of  a 

poll  taken  meetinfr,  or  on  any  ouestion  of  adiournmenf,  shall  be  taken  at  the 
without  ad-  .    ®  .      '      '       .  •* 

joumment.       meeting,  and  without  adjournment. 

It  has  been  questioned  wlicther,  in  the  absence  of  express  power,  a  poll  can 
be  demanded  on  a  question  of  adjournment.  .Mardouyall  v.  Gardiner,  1  C.  Div. 
13.  However,  a  clause  as  al)ovo  is  frequently  inserted,  and  seems  expedient. 
Not  uncommonly  it  is  provided  that  no  poll  shill  be  demanded  in  such  eases, 
but  no  good  reason  can  be  suggested  wliy  proxies  should  be  deprived  of  the 
power  to  vote  on  these  matters.  If  a  poll  cannot  bo  demanded,  a  few  members 
who  happen  to  be  personally  present  may  be  able  to  effect  an  adjournment, 
say,  for  three  months,  though  at  a  poll  there  would  be  a  vast  majority  against 
adjournment.  Besides,  in  the  ca.se  of  a  meeting  to  confirm  a  special  resolution 
very  serious  difficulties  might  arise. 

Business  may  73.  The  demand  of  a  poll  shall  not  prevent  the  continuance  of  a 
withstanding  meeting  for  the  transaction  of  any  business  other  tlian  tlie  question 
demand  of        on  whicli  a  poll  lias  been  demanded. 

poll. 


Votes  of 
members. 


Votes  of  Members. 

71.  On  a  show  of  hands  every  member  present  in  person  shall  have 
one  vote,  and  upon  a  j)oll  every  member  present  in  person  or  by 
proxy  shall  have  one  vote  for  every  share  held  by  him.     [Where  a 
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-oorporation  being-  a  member  is  present  by  a  proxy  who  is  not  a    Form  251. 
member,  such  proxy  shall  be  entitled  to  vote  for  such  corporation  on 
a  show  of  hands.] 

The  right  of  voting  requires  careful  consideration.  Sometimes  a  scale  is 
adopted,  e.g.,  by  adding  in  the  above  clause  the  words  "  up  to  ten,  and  to  an 
additional  vote  for  every  ten  shares  beyond  the  first  ten  up  to  one  hundred, 
and  to  an  additional  vot«  for  every  one  hundred  shares  beyond  the  first 
hundred." 

Sometimes  one  class  of  shares  is  given  no  vote,  e.g. :  "  Every  monibor  holding 
ordinary  shares  shall  have  one  vote  for  every  ordinary  share,  &c.  The  pre- 
ference sliares  shall  not  confer  on  the  holder  the  right  to  attend  or  to  vote  at 
any  general  meeting,  or  to  receive  any  notice  thereof."  The  following  is 
another  form  sometimes  used: — "  But  the  said  preference  shares  shall  not  confer 
on  the  holders  the  right  to  attend  or  vote,  either  in  person  or  by  proxy,  at  any 
general  meeting,  or  to  have  notice  of  such  meeting,  unless  the  meeting  is  con- 
vened for  reducing  the  capital,  or  winding  up  or  sanctioning  a  sale  of  the 
undertaking,  or  altering  the  regulations  of  the  company,  or  where  the  pro- 
position to  be  submitted  to  the  meeting  directly  affects  the  rights  and  privileges 
of  the  holders,  or  the  dividend  tliereon  is  in  arrear  for  more  than  throe  months." 
.\nd  see  I'^'orm  334,  infra. 

Sometimes  it  is  declared  that  no  member  holding  less  than  [100/.]  capital 
shall  have  a  vote. 

And  where  a  large  proportion  of  the  capital  is  to  be  issued  to  a  vendor,  his 
rights  of  voting  in  respect  thereof  are  sometimes  limited.  These  are  matters 
for  the  consideration  of  the  promoters. 

Tiiero  is  notiiing  in  the  Act  to  invalidate  an  article  negativing  the  right  of 
any  specified  class  of  members  to  vote.  On  the  contrary,  sect.  67  (iv)  provides 
that  "  In  default  of  and  subject  to  any  regulations  in  tlie  articles,  every  member 
siiall  have  one  vote."  This  is  a  recognition  that  voting  rights  depend  on  the 
articles.  Table  A,  clause  63,  for  instance,  denies  the  right  of  voting  to  a 
member  in  default  in  payment  of  a  call.  Hence,  it  is  for  the  articles  to  deter- 
mine what  shall  be  the  rights  of  voting,  and  whether  any  particular  shares 
sliall  or  shall  not  confer  votes.  Moreover,  thero  is  nothing  in  the  Act  to  prevent 
the  articles  from  conferring  the  right  of  voting  on  non-members,  e.g.,  deben- 
ture holders,  and  the  Court  has  frequently  sanctioned  such  a  scheme  of  govern- 
ment; but,  of  course,  votes  by  non-niomtjcrs  cannot  be  taken  into  account  for 
tho  purposes  of  a  special  or  extraordinary  resolution,  for  the  words  of  sect.  69 
render  it  necessary  to  count  in  such  cases  the  votes  only  of  members. 

In  like  manner  there  is  nothing  in  the  Act  to  invalidate  an  article  which 
excludes  a  class  of  members  from  attending  general  meetings  in  person  or  by 
proxy,  and  it  is  quite  common  to  so  provide  where  the  class  is  not  entitled 
to  vote. 

The  right  to  vote  is  detormincd  by  the  register  of  members.  Pender  v.  Lush- 
.ington,  6  C.  D.  80. 

A  member  is  (subject  to  agreement)  entitled  to  vote  as  he  likes  {East  Pant, 
4f<7.  Go.  v.  Merri/iveather,  2  H.  &  M.  254;  London  ^  Merc.  Disc.  Co.,  1  Eq. 
277;  Pender  v.  Lmhington,  6  C.  D.  70;  N.  W.  Transportation  Co.  v.  Beatiij, 
12  App.  Cas.  589;  Burland  v.  Earle,  (1902)  A.  C.  94.  For  a  shareholder's  vote 
is  a  right  of  property,  which  he  may  exercise  as  he  pleases,  even  though  he 
uses  it  in  his  private  interests,  and  against  the  interests  of  the  company,  but  a 
majority  will  not  be  allowed  to  obtain  for  themselves  an  unfair  advantage  at  the 
.expense  of  the  minority.  Menier  v.  Hooper's  Telegraph  Works,  9  Ch.  350; 
see  also  Atwool  v.  Merryiveather,  5  Eq.  464,  n.;  Mason  v.  Harris,  11  C.  Div. 
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Form  251.  ^^J  Alexander  v.  Automatic  Telephone  Co.,  (1900)  2  Ch.  56;  Allen  v.  Gidd 
Reefs  of  West  Africa,  (1900)  1  Ch.  656;  Punt  v.  Symons  ^  Co.,  (1900)  1  Ch. 
656.  The  right  of  voting  given  by  articles  may  be  given  up  or  controlled  by 
special  agreement.     Greenwell  v.  Porter,  (1902)  1  Ch.  530. 

A  member  is  entitled  to  transfer  his  shares  to  nominees,  so  as  to  secure  to 
himself  the  maximum  of  voting  power,  and  the  directors  must  register  the 
transfers,  unless  the  articles  give  them  a  power  to  decline,  which  is  applieal)le 
in  such  case.  Stranton  Iron  Co.,  16  Eq.  559;  Pendtr  v.  Luxhingto)i,  (>  Ch.  D. 
70;   eee  further,  supra,  p.   666. 

It  is  seldom,  however,  deemed  necessary  expressly  to  restrict  the  right  of 
transfer  in  this  respect.  Clause  821,  infra,  is  sometimes  inserted,  and  in  all 
ordinary  cases  prevents  what  was  done  in  the  case  above  mentioned.  IJut 
though  clause  82't  may  be  found  useful  in  this  respect,  it  is  open  to  objection 
on  the  score  of  inconvenience  and  defeating  the  voting  right  of  now  mombcrs 
coming  into  the  company  bond  fide. 

If  the  articles  so  provide,  the  chairman's  decision  as  to  the  validity  of  a  vote 
is,  in  the  absence  of  fraud,  conclusive.  Wall  v.  London  and  SvrlUern  Assets 
Corp.,  (1898)  2  Ch.  469. 

A  provision  in  articloe  that  no  objection  shall  bo  taken  to  any  vote  except  at 
the  meeting  at  which  it  is  tendered,  or  any  adjournment  thereof,  is  binding, 
and  votes  not  thus  disallowed  cannot  afterwards  be  challenged.  Wall  v.  London 
and  Northern  Assets  Corp.  (No.  2),  (1899)  1  Ch.  550.  But  such  a  provision  is 
unusual. 

By  the  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896. 
restrictions  are  pla.ed  on  the  voting  by  "  collectors  "  who  are  members  of  an 
industrial  assurance  company. 

As  to  a  company  voting  by  its  officials  or  any  other  representative,  sec 
sect.  68  of  the  Act  of  1908. 


Votes  in  75.  Any    person    entld    under    Iho    transmission    clause    [^supra, 

isWes  of  clause  38]  to  transfer  any  shares  may  vote  at  any  general  meeting  in 

deceased  and     respect  tliof  in  the  same  manner  as  if  he  were  the  registered  holder  of 

m'embei^*  such  shares,  provided  that  forty -eight  hours  at  lca.st  before  the  time 

of  holding  the  meeting  or  adjourned  meeting,  as  the  case  may  be,  at 

which  he  proposes  to  vote  he  shall  satisfy  the  directors  of  his  right  to 

transfer  such  shares,  or  the  directors  shall  have  previously  admitted 

his  right  to  vote  at  such  meeting  in  respect  thof . 

Joint  holder.-.  76.  Where  there  are  joint  registered  holders  of  any  share,  any  one 
of  such  persons  may  vote  at  any  meeting,  either  personally  or  by 
proxy,  in  respect  of  such  share  as  if  he  were  solely  entld  thereto; 
and  if  more  than  one  of  such  joint  holders  be  present  at  any  meeting, 
personally  or  by  proxy,  that  one  of  the  sd  persons  so  present  whose 
name  stands  first  on  the  register  in  respect  of  such  share  shall  alone 
be  entld  to  vote  in  respect  thof  [or,  those  so  present  shall  resply 
be  entld  to  an  equal  pt  of  the  votes  conferred  by  the  joint  holding]. 
Several  executors  or  admors  of  a  deceased  member  in  whose  name 
any  share  stands  shall  for  the  purposes  of  this  clause  be  deemed 
joint  holders  thof. 
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The  above  clause  is  common,  but  the  following  is,  perhaps,  more  usual: —         Form  251 

"  76rt.  If  there  be  joint  registered  holders  of  any  shares,  the  member  whos«   '- 

name  stands  first  on  the  register,  and  no  other,  shall  be  entitled  to  vote  in 
respect  of  such  shares;  but  the  other  or  others  of  the  joint  holders  shall  be 
entitled  to  be  present  at  the  general  meeting." 

Sometimes  the  words  following  are  inserted  in  clause  76  before  the  word 
"several":  "upon  a  show  of  hands;  but  upon  a  poll  each  of  them  shall  bo 
entitled,  as  nearly  as  may  be,  to  a  rateable  proportion  of  the  total  number  of 
votes  conferred  by  the  joint  holding." 

In  the  absence  of  the  concluding  paragraph  of  clause  76,  it  seems  that  the 
executors  or  administrators,  if  they  want  to  vote,  must  all  vote  together  in 
person  or  by  proxy. 

77.  Votes  may  be  given  eitlior  personally  or  by  proxy.  Proxies 

permitted. 

There  appears  to  be  no  right  at  common  law  to  vote  by  proxy  {Harben  v. 
Phillips,  23  C.  D.  35);  the  right  must  be  expressly  given  by  the  articles. 
Such  a  mode  of  voting  being  the  only  way  of  ascertaining  the  wishes  of  the 
whole  body  of  shareholders,  many  of  whom  may  reside  at  a  distance,  the 
directors  acting  bond  fide  in  tiie  interests  of  the  company  may  properly  send 
out  stamped  proxy  forms  at  the  expense  of  the  company.  Peel  v.  L.  ij-  N.  W. 
Rfl.  Co.,  (1907)   1  Ch.  5,  overruling  Studdart  v,   Grosvenor,  33  Ch.  D.  528. 

.\s  to  proxies  voting  on  a  show  of  hands,  see  clause  68,  supra. 

78.  The  in.strunicnt  appointino-  a  proxy  shall  bo  in  writing,  under  Instrument 

the  hand  of  the  appointor  or  of  his  attorney,  or,  if  such  appointor  is  a  ^'PP^i^ting 
^  ^  ,.  !•,  .  ^''  11  proxy  to  be 

corporation,  under  its  common  seal  [or  the  hand  of  ite  attorney],  in  writing; 
No  person  shall  be  appointed  a  proxy  who  is  not  a  member  of  the 
coy  and  qualified  to  vote,  save  that  a  corporation  being  a  member  of 
the  coy  may  appoint  as  its  proxy  one  of  its  officers,  though  not  a 
member  of  the  coy. 

Sui)pose  the  words  in  brackets  arc  absent,  must  the  proxy  paper  be  under 
the  api)ointor's  own  hand?  It  would  seem  that  it  must.  Wilson  v.  Wallani, 
5  Ex.  D.   155. 

The  clause  sometimes  contains  words  requiring  attestation,  but  they  are 
better  omitted,  for  attestation  may  bo  forgotten,  and  in  that  case  the  instrument 
is  not  available.  Harbcn  v.  Phillips,  23  C.  Div.  14.  There  would  not  appear 
to  be  any  legal  objection  to  a  proxy  in  blank.  Ex  parte  Lancaster,  5  C.  D.  911 ; 
Sndgrove  v.    Bnjdrn,   (1907)    1   Oh.   368;    Ernest  v.   Lama   Gold  Mines,   (1897) 

1  Ch.    1. 

The  appointor  cannot  attest  the  appointee's  signature  {Ex  parte  Cidlen,  (1891) 

2  Q.  15.  151)  or  vice  versa.     Ite  Parrott,  64  L.  T.  801. 

Where  A.  appoints  B.  his  proxy  for  a  particular  meeting,  and  afterwards 
appoints  C.  for  the  same  meeting,  does  the  second  revoke  the  first?  It  would 
seem  that  it  does.    Ex  parte  Mure,  2  Cox,  67;  Re  Lucas,  17  Jur.  1186. 

Suppose  the  appointor  is  himself  present  at  a  meeting,  it  would  seem  that 
his  presence  does  not  avoid  the  instrument  of  proxy,  but  if  he  votes  before  his 
proxy  has  voted  for  him,  it  is  clear  that  he  has  impliedly  revoked  the  proxy. 
Knight  V.  Btdheley,  5  Jur.  (N.  S.)  817;  33  L.  T.  7;  Story  on  Agency,  s.  475. 

I'nder  the  latter  part  of  the  clause  it  has  been  held  that  the  instrument  is  not 
invalid  if  the  person  named  was  not  a  member  when  the  proxy  was  signed  pro- 
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Form  251       videJ  he  was  a  member  when  it  was  lodged  and  acted  on,  and  that  under  sucli 
— — ~— — -  words  it  is  sufficient  if  the  person  appointed  is  sufficiently  described  althou^rh 
not   named   in   the   instrument.      Bombay   Burmah  Trading   Corp.    v.    Dorabji 
Curxetji  Shroff,  (1905)  A.  C.  213  (P.  C). 

As  to  a  companj^'s  mode  of  voting,  see  sect.  68  of  the  Act  of  1908. 


:iud  to  be 
deposited 
:it  office. 


79.  The  instrumeut  appointing  a  proxy  [and  the  power  of  attorney, 
if  any,  under  which  it  is  signed]  shall  be  deposited  at  the  office  not 
loss  than  forty-eight  hours  before  the  time  for  holding  the  meeting 
or  adjourned  meeting,  as  the  case  may  be,  at  which  the  person  named 
in  such  instrument  proposes  to  vote  [but  no  instrument  appointing  a 
proxj-  shall  be  valid  after  the  e.vpiration  of  twelve  months  from  the 
date  of  its  execution]. 

Sometimes  the  words  within  brackets  in  the  above  clause  are  omitted,  and 
the  following  substituted:  "and  no  proxy  shall  bo  entitled  to  vote  except  at 
the  particular  meeting  mentioned  in  the  instrument,  or  any  adjournment  thereof, 
and  upon  every  poll  tliat  may  take  place  at  or  in  consoquonce  of  any  such 
meeting  or  adjournment.''  But  there  seems  no  sufficient  reason  why  a  member 
should  not  be  enabled  to  ai)point  a  proxy  for  a  specified  period,  c.<j.,  whore  ho 
is  going  abroad.  It  was  very  proper  to  insert  such  a  provision  wlion  tijo  law 
would  not  permit  the  appointment  of  a  proxy,  except  in  regard  to  a  speiified 
meeting.     See  infra,  note  to  clause  81. 

Very  commonly  such  a  clause  does  not  contain  the  words  "  or  adjourned 
meeting  as  the  case  may  be,"  and  the  question  sometimes  arises  whether  in  the 
absence  of  those  words  a  proxy  is  incapable  of  use  at  an  adjourned  meeting 
unless  it  was  deposited  forty-eight  hours  before  tlie  original  mooting.  The 
words  are  capable  of  that  construction;  for  an  adjourned  meeting  is  to  be 
considered  at  any  rate  for  some  purposes  a  continuation  of  the  original  moot- 
ing [supra,  note  to  clause  GO];  but  it  is  also  capable  of  the  construction  that 
a  proxy  deposited  forty-eight  hours  before  the  adjourned  meeting  is  available 
thereat. 

Now  the  object  of  the  clause  is  to  give  forty-eight  hours  for  the  examination 
of  the  proxy  papers,  and  that  object  as  regards  an  adjourned  meeting  would  be 
attained  by  admitting  proxies  filed  forty-eight  hours  before  such  adjourned 
meeting.  Why  should  a  man  who  attends  in  person  at  the  original  meeting 
be  unable  to  attend  by  proxy  at  the  adjourned  meeting?  for  that  is  what  it 
comes  to.  Is  such  a  man  to  be  disfranchised  seeing  that  the  words  arc  capable 
of  another  and  more  reasonable  construction? 

It  is  conceived  that  the  inclination  of  the  Court  would  be  to  construe  the 
clause  80  as  not  to  restrict  the  use  of  proxies. 

If  it  is  desired  to  exclude  the  vote,  the  words  following  should  be  added  to 
llie  clause:  "and  no  proxy  shall  be  used  at  an  adjourned  meeting  which  could 
not  have  been  used  at  the  original  meeting." 


When  \o\y  by       [79a.  A  vote  given  in  accordance  with  the  terms  of  an  instrument 

thoShautho-  ^^  Pi^oxy  shall  be  valid  notwitlistanding  the  previous  death  of  the 

rity  revoked,     principal,  or   revocation  of  the  proxy,  or  transfer  of  the  share  in 

i-cspect  of  which  the  vote  is  given,  provided  no  intimation  in  writing 

of  the  death,  revocation,  or  transfer  shall  have  been  received  at  the 

othce  before  the  meeting.] 

This  is  occasionally  inserted  and  may  be  useful. 
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80.  Holdei-s  of  share  warrants  shall  not  be  ontld  to  vote  by  proxy    Form  251. 
in  respect  of  the  shares  or  stock  included  in  such  warrants.  Holders  ot 

81.  Every  instrument  of  proxy,  whether  for  a  sijecified  meeting  or  share  war- 
otherwise,  shall,  as  nearly  as  circumstances  will  admit,  be  in  tlie  form  ^otg^i,y*l.oxy. 
or  to  the  effect  following: —  Form  of 

The Coy,  Limtd.     I,  the  undersigned,  ,  of ,  in  the  proxy. 

oounty  of ,  being  a  member  of  the Coy,  Limtd,  hby  appoint 

,  of  [or  failing  him,  ,  of ,  or  failing  him, ,  of 

],  as  my  proxy,  to  vote  for  me  and  on  my  behalf  at  the  (ordinary 

or  extraordinary,  as  the  case  may  he)  general  meeting  of  the  coy  to 
be  held  on  the day  of ,  and  at  any  adjournment  thof . 

As  witness  my  hand  this day  of . 

[Signed  by  the  sd in  the  presence  of .    Omit  if  no  loitness 

intended. '\ 

Conf.  Table  A.,  clause  67. 

By  virtue  of  7  &  8  Vict.  c.  21,  .s.  6,  aud  19  &  20  Vict.  c.  81,  s.  2,  a 
proxy  could  only  be  appointed  for  a  specified  meeting,  but  both  those  Acts 
■were  repealed  by  the  Inland  Revenue  Repeal  Act,  1870  (33  &  34  Vict.  c.  99). 
By  the  Stamp  Act,  1891,  a  letter  or  power  of  attorney  or  commission,  factory 
or  mandate,  or  other  instrument  in  the  nature  thereof,  for  the  sole  purpose  of 
appointing  or  authorizing  a  proxy  to  vote  at  any  one  meeting  at  which  votes 
may  be  given  by  proxy,  whether  the  number  of  persons  named  in  such  instru- 
ment be  one  or  more,  is  charged  with  the  duty  of  one  penny,  and  any  other 
instrument  appointing  a  proxy  is  liable  to  a  duty  of  10s.  Such  an  instrument, 
if  executed  abroad,  may  be  stamped  within  thirty  days  after  its  arrival  in  this 
country.  54  &  55  Vict.  c.  39,  s.  15  (2).  And,  semble,  it  may  be  acted  on 
before  it  is  stamped.     English,  Scottish  and  Australian  Bank,  (1893)  3  Ch.  385. 

Hence,  a  proxy  as  above  only  requires  a  penny  stamp.  If  the  proxy  is  to  be 
for  a  specified  period,  e.g.,  "  at  any  general  meeting  of  the  company  that  may 
be  held  before  the  day  of  ,"  or  for  several  specified  meetings,  it  re- 
quires a  10s.  stamp.  It  is  often  found  convenient  to  name  several  in  the 
alternative  as  above,  lest  one  should  be  absent. 

Sect.  80  of  the  Stamp  Act,  1891,  provides  as  follows:  — 

(1.)  Every  letter  or  power  of  attorney  for  the  purpose  of  appointing  a 
proxy  to  vote  at  a  meeting,  and  every  voting  paper,  hereby  respec- 
tively charged  with  the  duty  of  one  penny,  is  to  specify  the  date 
upon  which  the  meeting  at  which  it  is  intended  to  be  used  is  to  be 
held,  and  is  to  be  available  only  at  the  meeting  so  specified,  or  any 
adjournment  thereof.  [This  paragraph  does  not  apply  where  a  10s. 
duty  is  paid  as  above.] 
(2.)  The  duty  of  one  penny  may  be  denoted  by  an  adhesive  stamp,  which 
is  to  be  cancelled  by  the  person  by  whom  the  instrument  is  executed, 
and  a  letter  or  power  of  attorney,  charged  with  the  duty  of  one 
penny,  is  not  to  bo  stamped  after  the  execution  thereof  by  any  person. 
[The  cancellation  may  now  be  effected  without  writing  the  name 
and  date  across  it.  McM>/llen  v.  Sir  Alfred  Hickman  Steamship 
Co.,  18  T.  L.  R.  650.] 
(3.)  Every  person  who  makes,  or  executes,  or  votes,  or  attempts  to  vote, 
under  or  by  means  of  any  such  letter  or  power  of  attorney  or  voting 
paper,  not  being  duly  stamped,  shall  incur  a  fine  of  fifty  pounds; 
and  every  vote  given  or  tendered  under  the  authority  or  by  means 
Z  Z  2 
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Form  251.  ^^  ^"y  ^"^^'  letter  or  power  of  attorney  or  voting  puper,  not  Ixjintc 
duly  stamped,  shall  be  void. 

When  proxies  are  sent  out,  it  will  be  found  expedient  to  have  them  impressi-d 
with  tho  requisite  stamp:  for  even  whore  precise  dircftions  as  to  the  proper 
mode  of  cancelling  an  adliesive  stamp  are  given,  it  is  generally  found  that  a 
good  many  shareholders  will  make  some  mistake.  It  would  seem  that  a  proxy 
bearing  a  stamp  not  duly  cancelled  ouglit  not  to  bo  counted,  unless  it  is  exe- 
cuted abroad.     See  supra. 

To  cancel  an  adhesive  stamp  the  signatory  sliould  place  his  initials  and  the 
date  on  it,  or  otherwise  mark  it  so  as  to  be  incapable  of  subsequent  use. 
McMullen  {Sir  Alfred  Hickman')  Steamship,  Limited,  71  L.  J.  Ch.  755;  see 
supra,  p.  337. 

In  Studdert  v.  Grosvenor,  33  C  D.  528,  Kay,  J.,  hold  that  it  was  ultra  vires 
for  directors  to  expend  tlie  money  of  tlie  company  in  sending  out  proxy  papers 
with  the  names  of  the  directors  tilled  in  as  proxies;  but  this  decision  was  over- 
ruled in  Peel  v.  L.  ij-  -V.  W.  Rail.  Co.,  (1907;  1  Ch.  5,  on  the  ground 
that  such  expenditure  is  in  the  interests  of  tlie  company  by  ascertaining  the 
wishes  of  the  shareholders;  and  see  Lindley  on  Companies,  6th  ed.  430. 

"  To  the  effect."  Substituting,  for  instance,  the  words  "  a  proprietor  "  for 
"  a  member  "  would  not  be  objectionable.  Per  Kay,  J.,  Indian  Zoedone  Co.y 
26  C.  D.  78. 

When  a  proxy  is  to  be  in  a  specified  form  or  "  to  the  like  effect,"  requisite- 
modifications  may  bo  made  to  suit  the  circumstances.  Queen  v.  General  Coun- 
cil of  Medicine,  (1897)  9  Q.  B.  203. 

A  proxy  signed  in  blank  as  to  tlie  name  of  the  appointee,  or  as  to  the  date 
of  the  meeting,  and  delivered  with  authority  to  fill  up  the  blank,  is  not  open 
to  objection  if,  when  deposited  with  the  company,  the  blank  has  been  duly 
filled  up.  Me  Lancaster,  5  C.  Div.  911;  Sadgrovc  v.  Bryden,  (1907)  1  Ch.  368; 
and  see  Whitehouse,  42  L.  T.  385;  Ernest  v.  Loma  Gold  Mines.  (1897)  1  Ch.  1. 
It  is  not  a  deed,  and  there  is  therefore  no  objection  to  the  blank  being  filled 
up  by  the  agent  of  the  appointor,  oven  though  appointed  by  parol.  Carter  v. 
White,  25  C.  D.  666.  The  instrument  in  such  circumstances  is  not  complete 
until  it  is  filled  up,  and  when  filled  up  tho  only  question  is  whether  it  is  duly 
stamped  as  required  in  its  then  condition.  Gatey  v.  Fry,  2  Ex.  Div.  265; 
lloyal  Bank  v.  Tottenham,  (1894)  2  Q.  B.  715. 

Moreover,  the  delivery  of  an  instrument,  thus  signed  in  blank,  impliedly 
authorizes  the  person  to  whom  it  is  given  to  fill  in  his  own  name.  lie  Tahiti 
Cotton  Co.,  17  Eq.  273;  Re  Tees  Bottle  Co.,  33  L.  T.  834;  France  v.  Clark,. 
26  C.  D.  257;  as  to  which,  see  Herdman  v.   Wheeler,  (1902)  1  K.  B.  361,  368. 


No  member  82.  No  member  shall  be  entld  to  be  present,  or  to  vote  ou  auy 

entitled  to         question,   either   personally  or  by  proxy,  or  as  proxy  for  another 

vote,  &c.,  ^  1       "^     , .  '  n  1  1  T   • 

■while  call  due  member,  at  any  general  meeting,  or  upon  a  poll,  or  be  reckoned  in  a 
to  company,      quorum,  Avhilst  any  call  or  other  sum  sliall  be  due  and  payable  to  the 
coy  in  respect  of  any  of  the  shares  of  such  member. 

The  disability  attaches  to  a  buyer.  Thus,  after  forfeiture  of  shares  and  resale- 
to  another  person,  that  person  cannot  vote  while  the  original  holder  owes  calls. 
Randt  Gold  Mining  Co.  v.   Wainwright,  (1901)  1  Ch.  184. 

See  Cambrian,  ^-c.  Co.,  W.  N.  (1875)  6.  As  to  the  invalidity  of  a  meeting 
failing  a  quorum,  the  following  clause  is  not  uncommon:  — 

82a.  No  member  shall  be  entitled  to  be  present  or  to  vote  on  any  question, 
either  personally  or  by  proxy,  or  as  proxy  for  another  member,  at  any  general. 
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meeting,  or  upon  a  poll,  or  be  reckoned  in  a  quorum,  whilst  any  call  or  other     form  251. 

sum  shall  be  due  and  payable  to  the  company  in  respect  of  any  of  the  shares 

of  such  member;  and  no  member  shall  be  entitled  to  be  present  or  to  vote  in 
respect  of  any  share  that  he  has  acquired  by  transfer  at  any  meeting  held  after 
the  expiration  of  three  calendar  months  from  the  registration  of  the  company, 
unless  he  has  been  possessed  of  the  share  in  respect  of  which  he  claims  to  vote 
for  at  least  three  months  previously  to  the  time  fixed  for  holding  the  meeting 
at  which  he  proposes  to  vote,  or  (if  such  meeting  be  an  adjourned  meeting)  to 
the  time  originally  fixed  for  holding  the  same. 


[826.  Any  resolution  passed  by  the  directors,  notice  whereof  shall  Resolution  in 
1)6  given  to  the  members  in  the  manner  in  which  notices  are  luiftn  ,jirectors  in 
directed  to  be  given,  and  which  shall,  within  one  month  after  it  shall  certain  cases, 
have  been  so  passed,  be  ratified  and  confirmed  in  writing  by  members  ^^^^  to  resolu- 
entld  at  a  poll  to  three-fifths  of  the  votes,  shall  be  as  valid  and  tion  of  general 
elfectual  as  a  resolution  of  a  general  meeting;  but  this  clause  shall  not  ™®^  '^^" 
apply  to  a  resolution  for  winding  up  the  coy,  or  to  a  resolution  passed 
in  respect  of  any  matter  which  by  the  statutes  or  these  presents  ought 
to  be  dealt  with  by  special  or  extraordinary  resolution.] 

This  clause  is  now  commonly  inserted,  and  is  found  very  useful.  It  is  some- 
times next  to  impossible  to  get  a  general  meeting  together,  and  meantime 
business  is  obliged  to  be  left  in  abeyance.  But  where  quotation  is  desired  it 
had  better  be  omitted,  as  the  Stock  Exchange  Committee  sometimes  object  to  it, 
although  it  has  in  numerous  cases  been  passed. 


Directors. 

Tlie  business  of  a  joint  stock  company  is  usually  carried  on  by  a  body — or   They  are 
"  board,"  as  it  is  generally  called — of  directors.     The  office  of  a  director  is  one   special  agents 
of  honour  and  responsibility,  and  it  was  worthily  vindicated  from  the  unfair    °*  company  ; 
aspersions  sometimes  cast  upon  it  in  a  memorable  speech  by  the  Rt.  Hon.  A. 
J.   Balfour — when  Prime  Minister — in  the  House  of  Commons  in   1903:    "It  ^^ 

would  appear,"  he  said,  "  from  the  tone  of  the  debate  that  there  is  supposed  to 
be  something  disgraceful  in  being  the  director  of  a  public  company.  (Opposi- 
tion cries  of  '  No.')  I  am  not  in  the  least  exaggerating  the  tone  of  the  comments 
of  the  honourable  gentleman  who  moved  the  amendment.  The  honourable 
Member  talked  of  a  Minister  being  'guilty'  of  holding  a  directorship.  The 
Minister  is  still  more  guilty  if  he  holds  two  or  three  directorships,  and  if  he 
holds  four  he  is  a  downright  criminal.  Talk  as  you  will  about  this  motion 
being  made  in  the  interest  of  commercial  purity,  its  effect  will  be  precisely  the 
opposite.  To  spread  abroad  the  idea  that  a  man  is  derogating  from  his  posi- 
tion as  a  man  of  unspotted  honour  if  he  gives  his  labours  as  a  director  of  public 
companies  is  the  worst  thing  you  can  do  in  the  interest  of  this  great  commercial 
country.  (Hear,  hear.)  No  one  has  thought  it  worth  while,  I  am  sorry  to  say, 
to  ask  me  to  become  a  director,  and  I  can  assure  you  that  I  should  regard  such 
a  request  from  an  honourable  company  as  a  very  high  compliment  indeed. 
(Hear,  hear.)  I  strongly  object,  in  the  public  interest,  to  the  notion  that  a 
man  is  doing  something  he  ought  not  to  do,  something  of  which  he  ought  to 
be  a  little  ashamed,  if  he  accepts  the  responsibility  of  aiding  one  of  those  great 
public  corporations  who  carry  on   so  much  of  the   business   upon   which,   re- 
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Porm  261.  member,  the  prosperity  of  the  country  depends.  (Hear,  liear.)  I  cannot 
imagine  a  more  honourable  use  of  such  brains  and  energy  as  Providence  may 
have  given  any  citizen  of  this  country  than  that  ho  should  expend  them  in  such 
a  good  work." — The  Times. 

"Director"  under  the  Companies  (Con-solidation;  Act.  1908,  a.  285,  includes 
"  any  person  occupying  the  position  of  director  by  whatever  name  called." 

A  director  is  not  bound  to  bring  any  special  qualifications  to  his  office,  but 
if  he  is  acquainted  with  the  particular  business  carried  on  by  the  company  he 
must  give  the  company  the  advantage  of  his  knowledge  when  transacting  the 
company's  business.     Brazilian  Buhbcr  Plantations  (No.  1),  (1911)  1  Ch.  425. 

The  directors  are  agents  of  the  company  {Fergusaon  v.  Wilson,  2  Ch.  77): 
thej'  arc  special,  not  general,  agents;  that  is  to  say,  they  have  such  powers 
only  as  are  vested  in  them  by  the  memorandum  and  articles,  and  cvcrj'one 
dealing  with  the  company  is  presumed  to  have  read  those  documents,  and 
accordingly  to  be  cognizant  of  the  extent  of,  and  the  restrictions  on,  the  powers 
of  the  directors.  Ernest  v.  yicholls,  6  H.  L.  C.  419;  Malioneij  v.  Eaut  Holy- 
jord  Co.,  L.  K.  7  H.  L.  869;  Chaplco  v.  Bninswick  Bxilrlinr/  Soc,  6  Q.  B.  D. 
696:  and  sec  Introductory  Chapter.  In  most  cases  the  powers  of  the  directors 
are  very  wide.  See  clause  113,  infra,  p.  746.  But  even  where  the  directors 
exceed  tlieir  powers  or  infringe  the  restrictions  imposed  on  them,  the  company 
may  be  bound;  for  an  outsider  dealing  with  the  company  is  only  bound  to  see 
that  the  transaction  is  apparently  regular  and  consistent  with  the  articles. 
Royal  British  Bank  v.  Turquand,  6  Ell.  ^:  B.  327;  Mahoney  v.  East  Ilolyford 
Co.,  itbi  supra.  He  need  not  go  into  internal  matters,  e.y.,  ascertain  that  a 
particular  resolution  has  been  passed,  that  a  particular  meeting  has  been  duly 
held,  or  that  particular  formalities  have  been  complied  with:  he  is  entitled  to 
presume  omnia  rite  acta.  Irvine  v.  Union  Bank  of  Australia,  2  App.  Cas.  366; 
JDavies  v.  Ji.  Bolton  4-  Co.,  (1894)  3  Ch.  678;  County  of  Gloucester  Bank  v. 
Jtudry,  4c.  Co.,  (1895)  1  Ch.  629;  Hampshire  Land  Co.,  (1896)  2  Ch.  743; 
Biggerstaff  v.  Mowatt'a  Wharf,  Ltd.,  (1896)  2  Ch.  93;  supra,  pp.  79,  81; 
Re  County  Assurance  Co^,  L.  R.  5  Ch.  288;  Mahoney  v.  East  Ilolyford  Co., 
supra;  but  if  a  director  knows  of  the  irregularity  the  case  is  different. 
Howard  v.  Patent  Ivory  Co.,  38  Ch.  I).  156:  Tyne  Mutual  v.  Brov:n,  74 
L.  T.  283. 

Nor  if  directors  have  power  to  borrow  money  on  its  behalf  is  the  lender 
bound  to  ascertain  that  the  money  is  required  for  the  purposes  of  the  company. 
David  Payne  4  Co.,  (1904)  2  Ch.  608;   Iloukes  v.  Eastern  Counties  Rail.  Co., 

5  H.  L.  C.  331;  Re  Marseilles,  4c.  Rail.  Co.,  7  Ch.  161. 

But  directors  who  act  in  excess  of  their  authority,  e.g.,  borrow  in  excess  of 
the  borrowing  limit,  may  be  personally  liable  on  the  ground  that  they  warrant 
their  authority.  Collen  v.  Wright  (1857),  8  El.  &  Bl.  647;  Weeks  v.  Propert, 
L.  R.  8  C.  P.  427;  Firbank's  Executors  v.  Humphrys,  18  Q.  B.  D.  54;  Oliver 
V.  Bank  of  England,  (1901)  1  Ch.  610. 

Comparison  ^  director  is  not  in  the  position  of  a  managing  partner,   with   individual 

with  manag-  powers  as  such.  Ridley  v.  Plymouth  Co.,  2  Ex.  711;  17  L.  J.  Ex.  252;  R.  N. 
ing  partners.  Cunningham,  58  L.  T.  16.  He  is  only  one  of  a  body  of  directors,  and  alone 
has  no  pow«r,  except  such  as  is  delegated  by  them  to  him,  or  vested  in  him 
individually  by  the  articles.  Ernest  v.  Nicholls,  ubi  supra.  "  Whatever  autho- 
rity is  given  by  shareholders  to  directors  is  given  to  them  as  a  body,  and  not  to 
each  of  them  individually."  Per  Turner,  L.  J.,  Nicol's  case,  3  D.  &  J.  440 
(1859);  and  see  B'Arcy  v.  The  Tamar  Rail.  Co.,  L.  R.  2  Ex.  158;  Re  Portu- 
guese Consolidated  Copper  Mines,  42  Ch.  D.  167.  The  company  is  entitled 
to  their  collective  wisdom    in  meeting    assembled    {Imperial    Co.   v.    Colman, 

6  Ch.  558)  unless  the  articles  otherwise  jirovide. 

The  director  has  a  separate  existence  and  entity  from  that  of  the  company. 


FORMS. 


711 


and  although  largely  interested  in  it  as  a  shareholder,  is  not  bound  by  oral     Form  251. 

promises  to  answer  for  its  debt,  default  or  miscarriage,  the  company  being ■ 

"  another  "  within  the  meaning  of  sect.  4  of  the  Statute  of  Frauds.     Harburg 

India  Rubber  Comb  Co.  v.  Martin,  (1902)  1  K.  B.  778. 

As  directors  arc,  in  the  eye  of  the  law,  agents  of  the  company  for  which  they  Their  acts 

act,  the  general  principles  of  the  law  of  principal  and  agent  regulate  in  most  generally 

respects  the  relationship  of  the  company  and  its  directors.     Hence   (1)  where   ^^,      and  not 

directors  make  a  contract  in  the  name  of  or  purporting  to  bind  the  company,  themselves, 

it   is   the   company — the   principal — which   is   liable   on   it,   not   the   directors   except  in 

(Jerfjuson  v.   Wilson,  2  Ch.  77;   Gadd  v.  Houghton,  1  Ex.  D.  357);  they  are  certain  cases. 

not  personally  liable  unless  it  appears  that  they  undertook  personal  liability  Law  of  prin- 

iLindus  V.  Melrose,  3  H.  &  N.  177;  McCollin  v.  Gilpin,  5  Q.  B.  D.  390;  Dcr-  cipal  and 

„  ,  ,.        .      ,1    •  agent  obtains. 

matinc  Co.  v.  Ashivorth,  21  T.  L.  R.  510),  e.g.,  by  contracting  in  their  own 

names  or  by  contracting  for  the  company  without  using  the  word  "  limited  "  as 
part  of  the  name.  See  sect.  63  of  the  Act  of  1908.  (2)  Where  directors  con- 
tract in  their  own  names,  but  really  on  behalf  of  the  company,  the  other  party 
to  the  contract  can,  on  discovering  that  the  company  is  the  real  principal,  sue  the 
company  on  the  contract.  (3)  Where  directors  enter  into  a  contract  which  is 
within  the  power  of  the  company,  but  is  beyond  the  powers  of  the  directors,  the 
company,  like  any  other  principal,  can  ratify  the  contract.  Grant  v.  United 
Switchbach  Rail.  Co.,  30  C.  D.  135;  Irvine  v.  Union  Bank  of  Australia, 
2  App.  Cas.  366;  London  and  New  York  Investment  Corp.,  (1895)  2  Ch. 
880.  (4)  When  directors  enter  into  a  contract  on  behalf  of  a  company  they 
promise  that  they  are  what  they  purport  to  be,  that  is,  the  company's  agents  in 
the  matter,  and  must  answer  for  any  damage  wliich  directly  results  from  con- 
fidence being  given  to  the  representation  that  they  have  authority.  Collen  v. 
Wright,  7  E.  &  B.  301;  8  E.  &  B.  647,  657;  Firbank's  ExeciUors  v.  Ilum- 
phrys,  18  Q.  B.  D.  54;  and  see  supra.  And  this,  although  the  misrepresentation 
is  innocent.  Starkey  v.  Bank  of  England,  (1903)  A.  C.  114,  116;  Ilalbot  v. 
Lens,  (1901)  1  Ch.  344.  And  the  doctrine  equally  applies  where,  although 
there  is  no  contract,  the  agent  induces  another  to  act  in  a  matter  of  business  on 
the  faith  of  the  agent  having  authority.  Starkey  v.  Bank  of  England,  supra; 
Oliver  v.  Bank  of  England,  (1902)  1  Ch.  610.  The  rule  in  Royal  British 
Bank  v.  Turquand,  supra,  p.  79,  goes  far,  however,  to  render  the  doctrine  of 
warranty  of  comparatively  small  importance. 

Directors  are  not  only  agents,  but  they  are  in  some  sense  and  to  some  extent  Directors  how 
trustees  or  in  the  position  of  trustees.     Xo  doubt  tlieir  position  differs  consider-  f^^r  trustees. 
ably  from  that  of  the  trustees  of  a  marriage  settlement  or  will,  and  it  is  well 
settled  that  the  strict  rules  applicable  to  such  trustees  do  jnot  apply  in  all  respects 
to  directors.     The  difference  between  an  agent  and  a  trustee  is  well  explained 
by  James,  L.  J.,  in  Smith  v.  Anderson,  15  Ch.  D.  275. 

Nevertheless  it  is  impossible  now  to  dispute  the  proposition  that  they  are  in 
some  sense  trustees,  that  proposition  having  been  established  by  a  long  series 
of  cases. 

Thus,  in  Charitable  Corporation  v.  Sutton  (1742),  2  Atk.  400,  Lord  Hard- 
wicke,  L.  C,  held  that  committeemen  or  directors  of  a  chartered  corporation 
who  had  misapplied  its  funds  and  committed  breaches  of  its  bye-laws  were 
liable  as  trustees  for  "  breach  of  trust."  So,  in  York,  ^-c.  Rail.  Co.  v.  Hudson 
(1853),  16  Beav.  485,  directors  who  had  improperly  dealt  with  funds  of  the 
company  were  held  liable  as  trustees. 

So  again,  in  Ferguson  v.  Wilson  (1866),  2  Ch.  90,  Lord  Cairns  said  that 
"  directors  being  in  the  position  of  trustees,  are,  of  course,  liable  in  this 
Court." 

This  twofold  character  of  directors  is,  perhaps,  best  expressed  in  Lord 
Selborne's  words  in  G.  E.  Rail.  Co.  v.  Turner  (1872),  8  Ch.  149,  where  he  said 
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Frauds  and 
torts  of 
directors. 


(p.  152):  '•  Tlie  directors  arc  the  mere  trustees  or  agents  of  the  company — ■ 
trustees  of  the  company's  money  and  property ;  agents  in  the  transactions 
which  they  enter  into  on  behalf  of  the  company."  And  this  is  the  way  in 
which  it  is  put  by  Sir  George  Jessel  in  the  case  of  Forest  of  Dean,  ijv;.  Co. 
(1879),  10  C.  D.  450:  "Directors,"  said  that  learned  judge,  "are  called 
trustees.  They  are,  no  doubt,  trustees  of  assets  which  have  come  into  their 
hands,  or  which  are  under  their  control."  "Commercial  trustees"  is  the  title 
he  gives  them  in  tlie  same  case.  And  see  York  and  Xorth  Midland  Hail.  Co. 
V.  Hudson,  supra;  Parker  v.  McKenna,  10  Ch.  96.  Farwell,  J.,  expresses 
himself  to  the  same  effect  in  Youiiff  v.  Naval,  ^c.  Societij  of  Soiilh  Africa, 
(1905)  1  K.  B.  687,  693.  "  Directors,"  he  says,  "  being  both  agents  of  and  trustees 
for  the  company,  are  entitled  to  be  indemnified  by  the  company  against  all 
losses  and  expenses  properly  sustained  and  incurred  by  them  in  the  due  per- 
formance of  their  oflSce." 

So  in  Joint  Hlock  Discount  Co.  v.  Broicn,  8  Eq.  381,  and  many  subsequent 
cases.  Flitcroft's  case,  21  Ch.  D.  529;  Felly's  case,  ib.  -192;  Fattrc  Electric  Co., 
40  Ch.  D.  150;  Oxford  Benefit  Society,  35  Ch.  D.  502;  Leeds  Estate  Co.  v. 
Shepherd,  36  Ch.  D.  787;  Masonio  cj-  General  Life  Co.  v.  Hharpe,  (1892)  1  Ch. 
154,  where  directors  had  misapplied  funds  of  the  company,  it  was  declared  that 
they  had  "  committed  a  breach  of  trust  and  were  jointly  and  separately  liable  " 
accordingly.  It  was  as  trustees  that  directors  wore  held,  before  the  Trustee 
Act,  1888,  disentitled  to  claim  the  benefit  of  the  Statutes  of  Limitation  (see 
Flitcroft's  case,  21  C.  D.  519) ;  and  it  is  as  trustees  that  they  have  since  that 
Act  been  held  entitled  to  the  benefit  of  the  qualified  pi'ovisions  for  limitation 
of  actions  contained  in  sect.  8  of  the  Act  of  1888.  This  was  decided  in  Lands 
Allotment  Co.,  (1894)  1  Ch.  616,  where  Lindley,  L.  J.,  said:  "Although 
directors  are  not,  properly  speaking,  trustees,  yet  they  have  always  been  con- 
sidered and  treated  as  trustees  of  money  wliich  comes  to  tiioir  hands,  or  which 
is  actually  under  their  control,  and  ever  since  joint  stock  companies  were  in- 
vented directors  have  been  held  liable  to  make  good  moneys  which  they  have 
misapplied,  upon  the  same  footing  as  if  they  were  trustees." 

"  But  this  fiduciary  position  of  directors  does  not  extend  to  them  as  share- 
holders in  their  individual  capacity;  there  is  nothing,  for  instance,  to  prevent 
directors  purchasing  on  their  own  account  shares  in  the  company  from  the 
executors  of  a  deceased  shareholder.  Percival  v.  Wright,  (1902)  2  Ch.  421; 
conf.  Burland  v.  Earle,  (1902)  A.  C.  83." 

And  where  a  company  had  agreed  to  manage  certain  property  of  a  land- 
owner for  a  share  in  the  profits  of  the  estate,  it  was  held  that  there  was 
nothing  in  the  doctrine  of  fiduciary  relationship  to  prevent  the  company 
employing  and  paying  one  of  its  directors,  who  was  an  estate  agent,  to  act 
professionally,  and  another  director,  who  was  an  auctioneer,  to  sell.  Bath  v. 
Standard  Land  Co.,  (1911)  1  Ch.  618. 

As  throwing  some  light  on  the  jiroccss  of  reasoning  by  which  directors  are 
regarded  as  trustees,  it  is  to  be  borne  in  mind  that  the  funds  of  a  company  are 
by  statute  made  applicable  only  to  specific  purposes,  and  are  in  that  way 
impressed  with  the  qualities  of  a  trust  fund.  See  Ernest  v.  Croy still  (1860), 
2  D.  F.  &  J.  175,  per  Knight-Bruce  and  Turner,  L.  JJ. ;  and  Great  Eastern 
Rail.  Co.  V.  Turner,  8  Ch.  149,  per  Lord  Selborne;  and  Ashbury  v.  Eiche, 
L.  E.  7  H.  L.  689,  per  Lord  Hatherley;  and  Russell  v.  Wakefield  Waterworks, 
20  Eq.  474,  per  Jessel,  M.  E.;  Mcvham  v.  Grant,  (1900)  1  Q.  B.  88.  Thus 
they  may  be  followed  into  the  hands  of  any  alienee  who  takes  with  notice  of 
the  breach  of  trust. 

Any  director  who  is  a  party  to  a  fraud,  such  as  the  issuing  of  a  fraudulent 
prospectus,  or  to  the  commission  of  any  tort,  is  personally  liable.  This  is  on 
the  principle  that  whoever  commits  a  w^rong  is  liable  for  it  himself,  and  none 
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the  Iciis  80  that  he  was  acting  as  au  agent  or  servant  on  behalf  and  for  the     "Porrn  251 

benefit  of  another.     Collin  v.  Thompson's  Trustees,  4  Macq.  424,  432;   Pollock 

on  Torts,  7th  ed.  190.  So,  too,  if,  by  the  order  of  the  directors,  a  trespass  is 
committed,  a  patent  infringed,  or  other  wrongful  act  committed,  the  directors 
who  are  parties  to  it  are  personally  liable. 

Again,  if  a  director  neglects  to  comply  with  the  various  requirements  of  the 
Companies  Act,  1908,  or  brings  himself  within  sect.  84  of  the  Act  (replacing  the 
provisions  of  the  Directors'  Liability  Act,  1890),  he  is,  or  may  be,  liable  in 
damages  personally. 

The  Act  imposes  a  number  of  penalties  on  the  directors  for  breach  of  its   Statutory 
provisions.      See,   for  example,   sect.   9    (default  in  relation   to   alterations  of  penalties 
objects;    sect.  18  (default   in   supplying   copies  of   memorandum   or   articles);    j-      * 
sect.  25  (default  in  keeping  register  of  members) ;  sect.  26  (default  in  making 
annual  returns) ;  sect.  30  (default  in  allowing  inspection  of  register) ;  sect.  41 
(default  as  to  sub-division  of  shares) ;    sect.   44   (default  in  giving  notice  of 
increase  of  capital) ;  sect.  63  (default  as  to  publishing  name) ;  sect.  75  (default 
as   to   register   of   directors) ;    sect.    87    (commencing   business   prematurely) ; 
sect.  88  (default  in  making  a  return  of  allotments) ;  sect.  94  (default  in  issuing 
certificates) ;  sect.  95  (default  in  filing  accounts  of  receiver) ;  sect.  99  (default 
in    registering    mortgages) ;     sect.    100    (default  in   registering   mortgages  or 
charges) ;   sect.   101   (default  in  allowing  inspection) ;   sect.   281   (false  returns 
and  statements). 

"  By  accepting  a  trust  of  this  sort  {i.e.,  a  directorship)  a  person,"  says  Lord  Negligence  of 
Hardwicke,  "  is  bound  to  exercise  it  with  fidelity  and  reasonable  diligence  "  directors. 
{Charitable  Corporation  v.  Sutton,  2  Atk.  405) ;  and  Jessel,  M.  R.,  in  another 
case,  said  "  directors  are  bound  to  use  fair  and  reasonable  diligence  in  the  dis- 
charge of  their  duties  and  to  act  honestly,  but  they  arc  not  bound  to  do  more." 
Forest  of  Dean,  cjc.  Co.,  10  C.  D.  452.  "  A  director  is  not  bound  to  take  any 
definite  part  in  the  conduct  of  the  company's  business,  but  so  far  as  he  does 
undertake  it  he  must  use  reasonable  care  in  its  despatch."  Per  Neville,  J., 
Brazilian  Rubber  Plantations  (No.  1),  (1911)  1  Ch.  425.  They  are  not  liable 
for  a  mere  error  of  judgment,  and  there  is  no  implied  warranty  by  a  director 
that  he  is  competent.  Turquand  v.  Marshall  (1869),  4  Ch.  376;  Gurney  ^ 
Co.  V.  Gill,  L.  R.  5  H.  L.  480;  Bovey  v.  Cory,  (1901)  A.  C.  477.  "If  the 
directors  act  within  their  powers,  and  with  such  care  as  is  reasonably  to  be 
expected  from  them,  having  regard  to  their  knowledge  and  experience,  and 
if  they  act  honestly  for  the  benefit  of  the  company  which  they  represent,  they 
discharge  both  their  legal  and  equitable  duty  to  the  company,  and  will  not  be 
liable  for  mistakes  or  errors  of  judgment."  Layunas  Nitrate  Co.  v.  Lagunas 
Nitrate  Syndicate,  (1899)  2  Ch.  392. 

It  has  sometimes  been  said  that  directors  are  only  liable  for  gross  negligence, 
but  there  is  not  in  fact  any  decision  to  that  effect,  and  the  expression  "  gross  " 
does  not  really  assist  in  defining  the  directors'  liability;  for,  as  observed  by 
Rolfe,  B.,  in  Wilson  v.  Brett,  11  il.  &  W.  115,  "  gross  negligence  is  the  same 
thing  as  '  negligence,'  with  the  addition  of  a  vituperative  epithet."  And  this 
epigram  was  cited  with  approval  by  Willes,  J.,  in  Grill  v.  General,  i^-c.  Co., 
L.  R.  1  C.  P.  603;  affirmed  L.  R.  3  C.  P.  476;  and  Erie,  C.  J.,  referring  to 
this  expression  in  35  L.  J.  C.  P.  324,  said:  "  I  advisedly  abstain  from  using  a 
word  to  which  I  can  attach  no  definite  meaning;  and  no  one,  so  far  as  I  know, 
ever  was  able  to  do  so."  The  expression,  however,  was  defended  by  Lord 
Chelmsford  in  Giblin  v.  McMullen,  L.  R.  2  P.  C.  317,  336,  and  was  resuscitated 
by  the  Court  of  Appeal  in  National  Bank  of  Wales,  (1899)  2  Ch.  672;  but  the 
House  of  Lords,  upon  the  appeal  in  the  same  case  {Bovey  v.  Cory,  supra), 
significantly   abstained  from   using   the   term. 

It  may  be  taken,  however,  that,  in  determining  whether  a  director  has  been 
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i,'uilt^'  of  negligence,  the  Court  will,  of  course,  take  into  account  the  character  of 
the  business,  the  number  of  the  directors,  the  provisions  of  the  articles,  the 
ordinary  course  of  management  and  practice  of  directors,  the  extent  of  their 
knowledge  and  experience,  and,  in  fact,  all  the  surrounding  and  special  cir- 
cumstances of  the  particular  case;  there  can  be  no  question  that  the  directors  are 
not  expected  to  take  every  possible  precaution  to  safeguard  the  interest  of  the 
company  and  prevent  deception. 

A  director  i^  not  to  be  held  responsible  for  the  fraud  of  his  co-directors  unless 
he  has  expressedly  or  impliedly  authorized  it.  CargiU  v.  Bower  (1878),  10 
C.  D.  502.  "A  director  cannot  be  held  liable  for  being  defrauded:  to  do  so 
would  make  his  position  intolerable."  Lord  Ilatherley,  Land  Credit  Co.  of 
Ireland  v.  Lord  Fermoy  (1870),  5  Ch.  772;  and  see  Re  Charles  Denham  A 
Co.,  25  Ch.  D.  752;  Boveij  v.  Cortj,  (1901)  A.  C.  477;  Prefontrthte  v.  Grenier, 
(1907)  A.  C.  101. 

So,  too,  if  a  director  acts  honestly  and  in  accordance  with  a  course  of  business 
which  appears  reasonably  calculated  to  prot-ect  the  interests  of  the  company, 
he  is  not  to  be  held  liable  merely  because  his  subordinates  or  co-directors  have 
deceived  him;  he  is  not  called  upon  to  distrust,  to  guard  against  the  possibility 
of  fraud  being  committed  by  the  subordinates.  "  It  is  obvious,"  said  Hals- 
bury,  L.  C,  "that  if  there  is  such  a  duty,  it  must  render  anything  like  an 
intelligent  devolution  of  labour  impossible."  See  jQorrv  v.  Con/,  (1901)  A.  C. 
477. 

Non-attendance  at  board  meetings  is  not  necessarily  negligence.  Perry's 
case,  34  L.  T.  716;  Forest  of  Bean  Co.,  10  C.  D.  452;  Denham  %  Co.,  25 
C.  D.  752;  Marquis  of  Bute's  case,  (1892)  2  Ch.  101;  Exploring  Land  and 
Minerals  Co.,  94  L.  T.  234;  for  a  director  is  not  bound  to  attend  every  board 
meeting,  but  the  non-attendance  may  amount  to  such  a  dereliction  of  duty  as 
to  constitute  negligence.     Charitable  Corporation  v.  Sutton,  2  Atk.   405. 

Besides  negligence,  directors,  as  agents  and  trustees,  may  be  held  liable  for 
various  other  kinds  of  misconduct  and  delinquency.  These  are  generally 
grouped  together  under  the  head  of  what  is  known  as  *'  misfeasance,"  or 
l)reach  of  trust:  the  term  "breach  of  trust  "  being  generally  confined  to  some 
misapplication  of  the  funds  of  the  company,  and  the  term  "  misfeasance  "  to 
other  breaches  of  duty  which  do  not  involve  such  misapplication. 

"  The  words  '  breach  of  trust '  in  sect.  215  of  the  Companies  (Consolidation) 
Act,  1908  (the  misfeasance  section),  are  intended  to  include  breach  of  duty." 
Per  Neville,  J.,  Brazilian  Rubber  Plantations  (No.  1),  (1911)  1  Ch.  425. 

The  following  arc  some  cases  in  which  directors  have  been  made  liable  for 
misfeasance  or  breach  of  trust:  Stringer's  case,  L.  R.  4  Ch.  475;  London  and 
General  Bank  (1),  (1895)  2  Ch.  673  (directors  ordered  to  repay  dividend 
declared  and  paid  under  delusive  balance-sheet) ;  Ranee's  case,  L.  R.  6  Ch. 
104  (director  ordered  to  repay  bonus  improperly  paid  to  him);  Merchants'  Fire 
Office  V.  Armstrong,  W.  N.  (1901)  163;  17  T.  L.  R.  709  (directors  ordered  to 
repay  large  sums  paid  to  one  of  their  body  before  the  company  started  for 
"  services  "  in  obtaining  subscriptions  for  shares,  this  being  extra  remunera- 
tion);  National  Funds  Assurance  Co.,  10  C.  D.  118;  Alexandra  Palace  Co., 
21  C.  D.  149;  Flitcroft's  case,  21  C.  D.  519;  Denham  ^-  Co.,  25  C.  D.  752; 
Sharpe,  (1892)  1  Ch.  154;  London  and  General  Bank  (2),  (1895)  2  Ch.  673 
(directors  ordered  to  repay  dividends  improperly  paid  to  shareholders  out  of 
capital);  De  Ruvigne's  case,  5  C.  D.  306;  Pearson's  case,  5  C.  D.  336; 
Metcalf's  case,  13  C.  D.  169;  but  not  where  the  shareholders  complaining  had 
participated  in  the  dividend;  Totvers  v.  African  Tug  Co.,  (1904)  1  Ch.  558; 
De  Ruvigne's  case,  supra;  Pearson's  case,  supra;  Metcalf's  case,  supra ;  Carriage 
Co-operative  Association,  27  Ch.  D.  322  (orders  against  directors  who  had 
improperly   obtained   their  qualification   shares   from   promoters  or   vendors) ; 
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Archer's   case,    (1892)    1   Ch.   332    (orders  against  directors   who  had  accepted     Form  251. 

their   qualification   from   the   promoter   in   trust   for   the   promoter,   and   then 

executed  blank  transfers  of  the  shares  in  favour  of  the  promoter,  thus  enabling 
him  at  any  moment  to  displace  them);  London  and  South  Western  Canal  Co., 
(1911)  1  Ch.  346  (order  to  compel  director  who  had  obtained  from  promoter 
a  secret  advantage — an  indemnity  against  loss  on  his  qualification— to  account 
to  company);  Postage  Stamp,  ^-c.  Co.,  (1892)  3  Ch.  566  (directors  ordered  to 
account  for  gift  of  shares  by  vendor);  Englefield  Co.,  8  C.  D.  388  (directors 
ordered  to  make  good  sum  paid  to  promoter  for  preliminary  expenses,  out  of 
which  directors'  qualification  provided) ;  Marzetti's  case,  28  W.  E.  5-il  (director 
ordered  to  repay  sums  nominally  jjaid  for  preliminary  expenses,  but  really  for 
rigging  the  market);  Geo.  Newman  ^-  Co.,  (1895)  1  Ch.  674  (director  held 
liable  for  present  made  to  himself  without  the  sanction  of  the  company's 
articles) ;  Laughlan  v.  Miller,  6  F.  413,  Ct.  of  Sess.  (agreement  by  director 
with  the  manager  to  share  latter's  bonus);  Parker  v.  McKenna,  10  Ch.  118 
(directors  held  liable  for  illegitimate  profits  made  by  dealings  with  the  com- 
pany's shares);  Boston  Beep  Sea  Co.  v.  Ansell,  39  C.  D.  339  (managing 
director  hold  liable  for  secret  commission);  Cape  Breton  Co.,  29  C.  D.  795 
(as  to  which  see  Barland  v.  Earle,  (1902)  A.  C.  83;  and  12  App.  Cas.  652 
(director  selling  his  own  property  to  the  company  without  disclosure).  "The 
misfeasance  in  such  a  case  is  not  selling,  but  in  not  disclosing."  Per  Lord 
ilerschell.     And  see  Part  II.,  9th  ed.  612. 

Directors  who  purposely  abstain  from  making  inquiries — in  pursuance  of  an 
understanding  between  them  to  that  effect — into  the  price  paid  to  each  other 
for  properties  sold  to  the  company  are  guilty  of  a  gross  dereliction  of  duty. 
Coats  (J.  4-  P.},  Ltd.  v.  Crossland,  20  T.  L.  R.  800. 

In  cases  of  misfeasance  or  breach  of  trust  the  delinquent  director  has  no  right 
of  set-off.  Anglo-French  Co-operative  Society,  21  C.  D.  492;  Carriage  Supply 
Association,  Ti  C.  D.  322;  Flitcroft's  case,  21  C.  D.  519. 

A  very  material  alteration  of  the  law  in  favour  of  directors  has  been  made  by 
sect.  279  of  the  Companies  Act,  1908,  empowering  the  Court  to  grant  relief  in 
certain  cases.     The  section  runs  as  follows:  — 

279.   If  in  any  proceeding  against  a  director,  or  person  occupying  the  posi-  Power  of 

tion  of  director,  of  a  company  for  negligence  or  breach  of  tr  ;.t  it  appears  to  the  Court  to 

Court  hearing  the  case  that  the  director  or  person  is  or  may  be  liable  in  respect  ^''''-'it  reliei 

111  CGrr&in 
of  the  negligence  or  breach  of  trust,  but  has  acted  honestly  and  reasonably,  and  caggg 

ought  fairly  to  be  excused  for  the  negligence  or  breach  of  trust,  that  Court  may 

relieve  him,  either  wholly  or  partly,  from  his  liability  on  such  terms  as  the 

Court  may  think  proper. 

It  is  not  enough  to  prove  that  the  applicant  for  relief  acted  reasonably  and 
honestly.  It  must  further  be  proved  that  he  ought  fairly  to  be  excused. 
National  Trustee  Co.  of  Australasia  v.  General  Finance  Co.,  (1905)  A.  C.  373. 
]S  or  is  it  enough  that  he  acted  "  honestly,"  he  must  have  acted  "  reasonably  " 
as  well.  Pe  Dive,  Dive  v.  Roebuck,  (1909)  1  Ch.  328.  See  also  Re  Smith, 
Smith  V.  Thompson,  71  L.  J.  Ch.  411;  Re  Turner,  Barker  v.  Turner,  (1897) 
1  Ch.  536;  Re  Second  East  Dulwich  7i5th  Starr-Bowkett  Building  Society, 
68  L.  J.  Ch.  196;  Re  Grindey,  Clews  v.  Grindey,  (1898)  2  Ch.  593;  Perrins  v. 
Bellamy,  (1899)  1  Ch.  797;  Re  Lord  de  Clifford,  (1900)  2  Ch.  707;  Palmer  v. 
Emerson,  (1911)  1  Ch,  758;  and  Re  Mackay,  (1911)  1  Ch.  300. 

Directors  who  dispose  of  the  company's  property  pending  a  winding-up  peti-  Disposition  of 
tion  are  prima  facie  liable,  on  a  winding-up,  for  all  such  moneys  not  expended  property  by 
by  them  in  the  ordinary  course  of  business.     Companies  Act,  1908,  s.  205  (2);    'li^^'ctors 
Neath  Harbour  Works,  35  W.  R.  827.  wlndin|-up 

The  remedy  of  a  company  against  a  delinquent  director,  whether  for  negli-  petition, 
gence,  fraud,  misfeasance,  or  breach  of  trust,  is,  whilst  the  company  is  a  going 
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I'onccrn,  by  action.  Joint  Stock  Bank  v.  Brown,  8  Eq.  381;  Nant-y-Glo,  i)C. 
Co.  V.  Grave,  12  C.  D.  736.  If  the  company  is  being  wound  up,  the  romody  is 
in  most  cases  under  sect.  215  of  the  Companies  Act,  1908. 

Tlie  Act  of  1908,  reproducing  the  Companies  Act,  1900,  considerably  affects 
the  position  of  directors,  and  the  followinfj  points  with  reference  to  it  should 
bo  noted:  — 

1.  If  they  are  to  be  appointed  by  the  articles  of  association  and  the  company 

is  to  issue  a  prospectus  inviting  subscriptions  for  shares,  they  should  see 
that  sect.  72  is  duly  complied  with. 

2.  They  should  bear  in  mind  sect.  73  (3),  imposing  a  fine  for  acting  without 

qualification. 

3.  They  should  bear  in  mind  sect.  85,  and  the  serious  danger  of  personal 

liability  for  the  return  of  subscriptions  if  the  company  allots  shares  in 
violation  of  sect.  85  of  the  Act  of  1900. 
"4.  They   should   remember   their    liability   to   pay   damages    for   breach   of 
sect.  26. 

5.  They  should  avoid,  by  complying  with  the  Act,  their  liability  to  heavy 

fines  under  sect.  87  (5)  if  the  company  commences  business  before  it 
is  entitled. 

6.  The)-  should  remember  tlic  limits  of  their  power  to  pay  underwriting  and 

other  commissions  under  sect.  89,  and  their  liability  for  payments  not 
authorized  by  paragraph  (1)  of  that  section. 

7.  They    should    bear    in    mind    their    duty    under    sect.    80    as    to    filing 

prospectuses. 

8.  They  should  study  under  proper  advice  the  elaborate  and   burdensome 

provisions  of  sect.  81  as  to  prospectuses  and  the  disclosure  to  be  made 
thereby,  and  should  remember  the  liabilities  of  the  directors  for  non- 
comi)liance. 

9.  They  should  have  due  regard  to  sect.  83  as  to  variation  of  contracts. 

10.  They   should   not  forget   their   duties   under  sect.    65   of   the   Act   as   to 

statutory  meetings. 

11.  They  should  not  forget  sect.  64  as  to  convening  general  meetings. 

12.' They  should  bear  in  remembrance  .sects.   93 — 102  as  to  registration  of 
mortgages  and  charges  and  the  penalties  imposed  on  the  directors. 

13.  They  should  not  forget  sect.  26  as  to  annual  summaries,  and  sect.  75  as 

to  keeping  a  register  of  directors  and  filing  copy  with  the  Kegistrar 
of  Companies. 

14.  They  should  see  that  the  provisions  of  sects.    112,   113  as  to  audit  are 

carried  out,  and  above  all  that  they  do  not  subject  themselves  to  the 
penalties  of  misdemeanour  under  sect.  281  as  to  false  statements. 


Number  of 
directors. 


83.  [Until  otherwise  determined  by  a  general  meeting]  the 
number  of  the  directors  shall  not  be  less  than  [three]  or  more  than 
[seven]. 


It  is  seldom  that  a  large  nimiber  of  directors  is  a  benefit  to  a  company;  if 
the  company  is  a  large  one,  and  there  is  much  business  to  be  done  by  the  board, 
it  may  be  a  necessity;  but  in  many  companies  the  powers  and  duties  of  the 
board  are  for  the  most  part  delegated  to  a  managing  director  or  manager,  and 
where  this  is  the  case  there  is  no  reason  for  having  a  large  number  of  directors. 
Even  where  this  is  not  done,  it  is  commonly  found  that  a  moderate  number  are, 
by  reason  of  the  increased  individual  responsibility,  more  likely  to  work.  In 
the  absence  of  the  first  seven  words  it  seems  that  the  number  cannot  be  reduced 
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witliout  a  special  resolution.     Bennett  Bros.,  Ltd.  v.  Lewis,  49  S.  J.  14.     But     Form  251 

query  whether  this  is  so  where  a  clause  like  98,  infra,  appears.     Prima  facie- 

where  the  number  is  below  the  prescribed  minimum  the  remaining  directors 
cannot  act,  but  usually  this  is  met  by  a  clause  like  90,  infra. 

The  quorum  clause  does  not  operate  unless  and  until  the  minimum  luimber 
of  directors  is  duly  appointed.     Sly,  Spink  «;  Co.,  (1911)  2  Ch.  430. 


84.  The  persons  hnftr  named  sliall  be  the  first  directors,  tliat  is  to  First 
say:  A.  of ;  B.  of ;  and  C.  of -,  &c.  directors. 

It  is  usual  to  appoint  the  directors  by  the  articles,  but  the  plan  adopted  in 
clause  68  of  Table  A.  is  sometimes  preferred,  namely,  to  provide  that:  "The 
number  of  the  directors  and  the  names  of  the  first  directors  shall  be  determined 
in  writing  by  a  majority  of  the  subscribers  of  the  memorandum  of  association/'  ; 
or  preferably  thus:  "The  first  directors  shall  be  appointed  by  the  subscribers 
hereto,  or  the  majority  of  them,  by  an  instrument  in  writing  under  their 
hands."  In  either  case  the  appointment  should  be  made  at  a  meeting  of  the 
subscribers  at  which  a  majority  is  present.  Ilowbeach  Coal  Co.,  lAd.  v. 
Teague,  5  H.  &  N.  151;  29  L.  J.  Ex.  137;  London  S;  Southern  Co.,  31  CD. 
223.  The  notice  convening  the  meeting,  which  need  not  be  a  seven  days' 
notice  {John  Motley  Building  Co.  v.  Barras,  (1891)  2  Ch.  386),  ought  to 
specify  the  purpose  for  which  it  is  convened.  Ilowbeach  Coal  Co.  v.  'Teague, 
supra.  An  appointment  in  writing  signed  by  all  the  subscribers  is  valid. 
Great  Northern  Salt  Co.,  44  C.  D.  472. 

Where  the  subscribers  are  to  appoint  the  directfjrs,  the  articles  generally 
dc'lare  that:  "  Until  the  first  directors  shall  have  been  appointed,  the  sub- 
scribers to  the  memorandum  of  association  shall  be  deemed  for  all  purposes  to 
be  the  directors,  save  that  clause  86  hereof  is  not  made  to  apply." 

And  where  the  subscribers  are  directors  under  such  a  clause,  they  hold  office 
until  the  first  directors  are  actually  appointed,  notwitlistanding  there  is  an 
article  to  the  effect  that  the  whole  of  the  directors  shall  retire  at  tlie  first 
general  meeting.      John   Morley   Building   Co.   v.    Barras,  supra. 

Where  no  directors  are  appointed,  and  a  meeting  could  not  be  called  in 
accordance  with  the  articles,  it  was  held  that  sect.  52  of  the  Companies  Act, 
1862  (now  replaced  by  sect.  67  of  the  Act  of  1908),  applied,  and  accordingly 
that  five  members  could  call  a  meeting.    Brick  and  Stone  Co.,  W.  N.  (1878)  140. 

NoTi;. — See  sect.  72  of  tlio  Act  aa  to  the  necessity  for  qualifying  a  person 
named  in  articles  as  a  director  where  tJie  public  are  to  be  invited  to 
subscribe  for  shares,  supra,  p.  6. 

As  to  clergy,  see  1  &  2  Vict.  c.  106,  s.  28  et  seq.,  and  4  &  5  Vict.  c.  14,  by 
which  it  is  provided  under  penalty  that  it  shall  not  be  lawful  for  any  spiritual 
person  holding  any  cathedral  preferment  or  benefice,  or  any  curacy  or  lecture- 
ship, or  who  shall  be  liceiLsed  to  perform  the  duties  of  any  ecclesiastical  office, 
to  act  as  director  of  any  trading  concern. 

85.   The  dii-eetors  shall  have  power  from  time  to  time  and  at  any  Power  for 
time  to  appoint  any  other  persons  to  be  directors,  but  so  that  the  total  ^^'"^0^°^^  *^ 
number  of   directors  shall  not  at  any  time  exceed  the  maximum  additional 
number,  fixed  as  above,  and  so  that  no  such  appointment  sliall  be  ^"^e^**^™- 
effective  unless  two-thirds  of  the  dii-ectors  [in  the  United  Kingdom] 
concur  therein. 
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Form  261.         This  clause  is  very  commonly  inserted,  and  is  found  convenient,  especially 

whore  less  than  the  maximum  number  are  appointed  by  the  articles.    Sometimes 

it  is  considered  expedient  to  insert,  aft«r  the  word  "  time,"  "'  before  the  ordinary 

general  meeting  to  be  held  in  the  year ."'     In  that  case  clause  99«,  as  to 

casual  vacancies,  must  be  inserted. 

Although  it  is  often  done,  it  is  doubtful  whether,  under  such  a  clause,  or  under 
clause  99rt,  infra,  directors  can  be  appointed  in  pursuance  of  a  contract  with 
some  person  or  company  for  the  purpose  of  giving  such  person  or  company  a 
voice  in  the  management.  See  Stace  and  Worth's  case,  4  Ch.  682;  James  v. 
Eve,  L.  R.  6  H.  L.  335;  Be  liuvifjne's  case.  5  C.  Div.  306.  Conf.  Greenwell  v. 
Porter,  (1902)  1  Ch.  530. 
As  to  an  alternate  director,  see  Form  280,   infra. 

Where  quotation  on  the  Stock  Exchange,  London,  is  recpiirorl.  iho  following 
clause  should  be  substituted  for  the  above:  — 


[85a.  The  directors  shall  have  power  at  uuy  time,  and  from  time  to 
time,  to  appoint  any  qualified  person  as  a  director,  either  to  fill  a 
casual  vacancy  or  as  an  addition  to  the  Board,  but  so  that  the  total 
number  of  directors  shall  not  at  any  time  exceed  the  maximum 
number  fixed  as  above.  But  any  director  so  appointed  shall  hold 
office  only  until  the  next  following  ordinary  general  meeting  of  the 
coy,  and  shall  then  be  eligible  for  re-election.] 

The  word  "  until  "  may  be  read  either  as  inclusive  or  exclusive  according  to 
the  sense.  In  many  cases  it  includes  the  day  named.  See  Kerr  v.  Jones, 
1  Dow,  538;  Dawkins  v.  Radnor,  3  Dow,  535;  Isaacs  v.  Itoyal  Insitrayice,  L.  J?. 
5  Ex.  396;  Bcllhouse  v.  Mellor,  28  L.  J.  Ex.  141;  Government  Stock  v. 
Manila  Bad.   Co.,  (1897)  A.  C.  81. 


Quiilification 
of  directors. 


86.  The  qualification  of  a  director  shall  be  the  holding  of  

shares  in  the  coy  [or  shall  be  the  holding  of  shares  in  the  coy  of  the 
nominal  value  of  £ ]. 


No  qualification  of  a  director  was  required  by  the  Act  of  1862,  nor  is  it 
required  by  the  Act  of  1908.  By  Art.  70  of  Table  A.,  where  it  applies,  a 
director's  qualification  Ls  made  the  holding  of  one  share  at  least. 

The  above  clause  must  be  read  in  conjunction  with  sects.  72  and  73  of  the 
Companies  Act,  1908. 

Sect.  72  is  only  material  where  the  first  directors  are  named  in  the  articles,  as 
in  clause  84,  supra.  It  has  no  application  to  a  "private  company."  In  such 
cases,  sect.  72  in  effect  requires  that  a  director  shall  either  subscribe  the  memo- 
randum of  association  for  his  qualification,  or  shall  sign  and  file  a  contract  to 
take  his  qualification.  See  further,  supra,  p.  6.  If  compliance  with  sect.  72 
would  be  inconvenient — (1)  omit  the  clause  (84)  "  naming  "  the  first  directors, 
and  in  lieu  thereof  provide,  as  in  clause  84«,  that  the  subscribers  may  appoint 
the  first  directors;  or  (2)  omit  the  qualification  clause;  or  (3)  insert  in  the 
above  qualification  clause,  after  the  word  "  director,"  the  words  "'  not  being 
one  of  the  first  directors." 
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of  director. 


Sect.  73  of  the  Comimnies  Act,  1908  (replacing  sect.  3  of  the  Companies  Act,     Form  251. 

1900),  is  of  more  ereneral  application.     It  provides  as  follows: —  ~;;     ~; 

'^'  °  Qualincation 

73.— (1.)  Without  prejudice  to  the  restrictions  imposed  by  the  last  foregoino: 
section,  it  shall  be  the  duty  of  every  director  who  is  by  the  regulations  of  the 
company  required  to  hold  a  specified  share  qualification,  and  who  is  not  already 
qualified,  to  obtain  his  qualification  within  two  months  after  his  appointment, 
or  such  shorter  time  as  may  be  fixed  by  the  regulations  of  the  company. 

(2.)  The  office  of  director  of  a  company  shall  be  vacated  if  the  director  does 
not  within  two  months  from  the  date  of  his  appointment,  or  within  such  shorter 
time  as  may  be  fixed  by  the  regulations  of  the  company,  obtain  his  qualification, 
or  if  after  the  expiration  of  such  period  or  shorter  time  he  ceases  at  any  time 
to  hold  his  qualification:  and  a  person  vacating  office  under  this  section  shall  be 
incapable  of  being  re-appointed  director  of  the  company  until  he  has  obtained 
his  qualification.  -^ 

(3.)  If  after  the  expiration  of  the  said  period  or  shorter  time  any  unqualified 
person  acts  as  director  of  a  company,  he  shall  be  liable  to  a  fine  not  exceeding 
five  pounds  for  every  day  between  the  expiration  of  the  said  period  or  shorter 
time  and  the  last  day  on  which  it  is  proved  that  he  acted  as  a  director. 

In  relation  to -this  section,  it  is  to  be  observed  as  follows:  — 

(1)  The  section  does  not  require  the  insertion  in  the  articles  of  a  qualifica- 
tion clause.  It  is  therefore  legal,  as  it  was  under  the  old  law  (viz., 
the  law  in  force  prior  to  1st  January,  1901,  when  the  Companies 
Act,  1900,  came  into  operation),  to  omit  the  qualification  clause,  or 
to  make  the  qualification  as  small  as  desired,  or  to  make  it  applicable 
only  to  some  of  the  directors. 

•(2)  The  section  does  not  touch  the  cases  in  which  the  qualification  clause 
provides  that  no  person  shall  be  "  eligible  "  as  a  director  unless  he 
holds  a  specified  number  of  shares,  for  in  such  cases  the  possession 
of  the  requisite  qualincation  is  a  condition  precedent  to  a  valid 
election;  and  if  a  person  who  does  not  possess  the  qualification  is 
expressed  to  be  elected,  the  election  is  void  and  he  does  not  become 
a  director  {Barber's  case,  5  C.  D.  963;  Jenner's  case,  7  C.  D.  132), 
and  therefore  does  not  come  within  the  words  of  the  section. 

'(3)  The  section  applies  to  companies  formed  before  the  Act  of  1900  came 
into  operation  (1st  January,  1901)  as  well  as  to  companies  formed 
after  that  Act  came  into  operation.    See  sect.  31  of  the  Act. 

((4)  Under  the  old  law  a  director,  under  a  clause  as  above,  had  a  reason- 
able time  within  which  to  obtain  his  qualification.  Broioi's  case, 
9  Ch.  102.  But  what  was  a  reasonable  time  was  undefined:  it  de- 
pended on  the  circumstances  of  the  particular  case.  Lord  Inchi- 
qidn's  c^ise,  (1891)  3  Ch.  28.  It  might  be  a  month  or  more,  though  if 
the  articles  provided  that  a  director  was  to  vacate  office  if  he  did  not 
acquire  his  qualification  within  a  specified  period,  that  was  regarded 
as  indicating  what  was  in  the  circumstances  a  reasonable  time.  Ex 
parte  Cammell,  (1894j  2  Ch.  392;  Pandora  Theatre,  28  S.  J.  238; 
Onslow's  case,  57  L.  J.  Ch.  338;  Self-acting  Sewhiff  Machine  Co., 
34  W.  R.  658.  But  the  section  has  altered  the  lav/  in  this  respect, 
and  has  fixed  the  time  within  which  the  qualification  is  to  be 
acquired,  viz.,  within  two  months  from  the  director's  appointment, 
or  such  shorter  time  as  may  be  fixed  by  the  regulations. 
(5)  Under  the  old  law  a  director  who  did  not  qualify  within  a  reasonable 
time   did   not   at   the  expiration  of  that   time   vacate   office,   unless 
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Form  251.  indeed  tlie  articles  of  tho  company  no  provided.     On  the  contrary, 

he  continued  in  office  until  by  resignation  or  removal  or  otherwise 

he  vacated  the  office.  The  section  alters  the  law  in  this  respect,  and 
in  effect  provides  that  at  the  expiration  of  the  two  month.s  or  shorter 
time  the  director  shall  ipso  facto  vacate  office. 
(6j  Under  the  old  law  (where  the  qualification  clause  was  as  above,  im- 
posing a  duty  to  ciualify ;,  a  director  who  did  not  qualify  within  a 
reasonable  time  might  at  the  expiration  of  that  time  be  placed  by 
the  officers  of  tho  company  on  the  register  of  members  for  shares 
Hufficient  to  qualify  him,  and  althougli  this  was  done  behind  his  back 
and  without  his  consent,  he  was  estopped  from  repudiating  the  allot- 
ment and  liable  to  pay  for  the  shares  in  due  course.  See  Brown's 
case,  9  Ch.  109;  Lord  Inchiquin's  case,  (1891)  3  Ch.  28;  MoUneauje 
v.  London,  B.  and  M.  Insurance  Co.,  (1902)  2  K.  B.  589;  but  tho 
allotment  was  not  effective  unless  made  before  resignation  and 
winding-up.  See  CammeU's  case,  (1894)  2  Ch.  392;  and  The  Issue 
Co.,  Hutchinson's  case,  (1895)  1  Ch.  226. 

The  section  appears  to  alter  tho  law  in  this  respect,  for  at  the 
expiration  of  the  time  limited  the  director  vacates  office;  it  there- 
fore ceases  to  be  his  duty  to  t^ike  up  the  qualification,  and  if  without 
his  request  the  shares  are  allotted  to  him,  there  appears  to  be 
nothing  to  preclude  him  from  repudiating.  CammeU's  case,  (1894) 
2  Ch.  392;  Salisbunj  Jones'  case,  (1904)  3  Ch.  356. 

(7)  Under  the  old  law  a  director  who  did  not  qualify  within  a  reasonable 

time,  or  who  ceased  to  hold  his  qualification,  might  nevertheless 
continue  to  act  as  a  director  without  incurring  any  definite  respon- 
sibility to  the  company  for  damages.  In  theory  he  was  liable  to 
pay  damages  for  his  breach  of  duty,  but  in  practice  it  was  impos- 
sible to  prove  damage.  Coventry  and  Dixon's  case,  14  C.  D.  660. 
The  section  alters  this,  and  renders  the  director  liable  to  a  fine  not 
exceeding  51.  a  day.  See  sub-sect.  3.  This  sub-section,  howevcr,^ 
does  not  appear  to  apply  to  a  person  who  is  invalidly  appointed  as 
a  director,  but  only  to  one  who  is  validly  appointed. 

(8)  Under  the  old  law  a  director  under  a  clause  framed  as  above  was  duly 

qualified  if  he  held  the  requisite  shares,  even  thougli  he  had  no- 
beneficial  interest  in  them  and  merely  held  as  trustee  for  another 
person,  nor  did  the  insertion  in  the  clause,  after  the  word  "  holding," 
of  the  words  ''  in  his  own  right  ''  render  a  beneficial  ownersliip  neces- 
sary, for  it  was  long  since  held  that  those  words  did  not  refer  to 
beneficial  ownership,  and  meant  in  his  own  right  as  contrasted  with 
a  holding  as  legal  personal  representative  or  trustee  in  bankruptcy. 
Pulbrook  v.  Richmond  Mining  Co.,  9  C.  D.  610.  Whether  this 
remarkable  construction  of  the  words  was  or  was  not  right  it  is  now 
too  late  to  question.  See  Bainbridye  v.  Smith,  41  C.  Div.  642; 
Cooper  v.  Grifin,  (1892)  1  Q.  B.  740,  C.  A.;  Howard  v.  Sadler, 
(1893)  1  Q.  B.  1;  Archer's  case,  supra;  Sutton  v.  English  and 
Colonial  Produce  Co.,  (1902)  2  Ch.  502.  It  certainly  goes  far  to 
defeat  the  object  of  a  qualification  clause,  which  is  that  the  director 
should  have  a  personal  stake  in  the  company.  The  section  has  not 
altered  the  law  in  this  respect,  and  accordingly  a  director  may  still 
under  a  clause  as  above  qualify  by  borrowing  the  shares  or  taking 
a  transfer  in  trust  for  the  transferor.  But  if  a  person  is  entered 
on  the  register  as  holding  shares  as  liquidator  of  some  other  com- 
pany, he  does  not  hold  "  in  his  own  right."  Boschoek  Proprietary 
Co.    T.    Puke,    (1906)    1    Ch.    148;    and   see   Sutton   r.    English   and' 
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Colonial  Produrp  Co.,  (1902)  2  Ch.  502,  according  to  which  if  the     Form  251. 

beneficiary  gives  notice  to  the  company  that  he  claims  the  shares, 

the  holder  thereupon  ceases  to  hold  "  in  his  own  right,"  but  it  seems 
doubtful  whether  this  decision  can  stand  consistently  with  the  older 
cases. 
(9)  Under  the  old  law  a  director  could,  under  a  clause  as  above,  qualify 
by  being  one  of  the  joint  holders  of  the  requisite  number  of  shares. 
Glory  Paper  31  ills  Co.,  JDmister's  case,  (1894)  3  Ch.  473,  C.  A.  The 
section  has  not  altered  the  law  in  this  respect.  See  Grundy  v. 
Briggs,  (1910)  1  Ch.  444. 

The  object  of  a  qualification  clause  as  above  mentioned  is  to  give  the  director 
a  pecuniary  interest  in  the  company  so  that  he  may  be  risking  his  own  as  well 
as  other  people's  money  {Archer's  case,  (1892)  1  Ch.  337);  and  some  people 
have  great  faith  in  this  feature  of  a  qualification  as  a  guarantee  of  good 
management;  but  of  course  the  mere  holding  a  qualification  in  no  way  assures 
the  competence  of  the  director:  he  may  be  duly  qualified  and  yet  wholly  in- 
competent. It  is  only  calculated  to  make  him  more  careful.  Sometimes  a  man 
manages  other  people's  affairs  better  than  his  own. 

Moreover,  as  he  may  hold  the  shares  as  a  mere  trustee,  or  as  one  of  several 
joint  holders,  the  qualification  may  afford  only  a  modicum  of  security  if  it 
does  not  render  the  security  wholly  illusory.  To  fortify  the  position  it  is 
sometimes  deemed  expedient  to  insert  after  the  word   "  holding  "   the   words 

"  AS    SOLE    ABSOLUTE   BENEFICIAL    OWNED    AND    NOT   MERELY    AS    TRUSTEE." 

In  the  absence  of  a  qualification  clause,  the  law  does  not  require  a  director 
to  be  a  member  of  or  to  have  any  interest  in  the  company  which  he  directs,  and 
there  are  thousands  of  companies  the  articles  of  which  require  no  qualification, 
including  the  many  companies  to  which  Table  A.,  simpliciter,  applies.  Some- 
times, so  far  from  benefiting  a  company,  a  qualification  clause  may  detrimentally 
affect  its  interest,  e.g.,  by  excluding  from  the  directorate  an  able  man  who 
could  render  great  services  to  the  company,  but  has  not  the  requisite  funds  to 
take  up  the  qualification. 

Where  there  is  a  qualification  clause  it  is  allowable  to  modify  its  operation 
to  any  extent,  e.g.,  by  providing  that  "  the  qualification  of  a  director,  not 
being  one  of  the  first  directors,  shall  be,"  &c. ;  or  that  "  the  qualification  of 
the  directors  other  than  A.  B.  shall,"  &c.;  or  that  "the  qualification  of  every 

director  elected  or  appointed  after  the day  of  shall  be,"  &c. ;  or  that 

"  the  qualification  of  the  directors  shall  be  fixed  by  the  statutory  meeting, 
and  until  so  fixed  no  qualification  shall  be  necessary." 

As  to  the  amount  of  the  qualification:  This  is  usually  fixed  with  reference  to 
the  capital  of  the  company,  but  a  qualification  of  100^.  or  200/.  of  shares  or 
leis  is  very  common.  Where,  however,  tlie  capital  exceeds  50,000^  or  100,000/., 
the  qualification  is  sometimes  larger,  e.g.,  500/.  or  1,000/.,  and  occasionally 
in  very  important  concerns  and  in  private  companies  the  qualification  is  as  much 
as  5,000/.  or  10,000/.,  or  even  more.  As  a  guarantee  of  careful  management, 
a  share  qualification  is,  of  course,  useless  unless  it  is  substantial. 

Where  the  qualification  clause  is  framed  as  above,  that  is  to  say,  provides 
that  the  qualification  of  a  director  shall  be  the  holding  of  so  many  shares,  this 
does  not  mean  that  the  director  must  take  that  number  of  shares  from  the 
company.  The  meaning  of  such  a  clause  is  that  the  director  is  to  acquire  the 
requisite  qualification  in  some  way  or  other,  whether  from  the  company  or  by 
transfer  from  a  friend,  or  by  purchase  in  the  market.  Brown's  case,  9  Ch.  102; 
and  the  Companies  Act,  1908,  has  not  altered  this.  Molineaux  v.  London, 
i-c.  Insurance  Co.,  (1902)  2  K.  B.  589. 
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Form  261.         Unless   the  articles   otherwise   provide,   it  would  seem   that  a   director  may 

transfer  his  qualification  shares  as  freely  as  if  ho  were  not  a  director.     Cnwley  ^ 

Co.,  42  C.  Div.  209.  The  decision  in  South  London  Fish  Market,  39  C.  Div.  324. 
was  based  on  the  terms  of  the  special  Act;  but  if  he  does,  he  gives  up  his 
directorship.     Gilbert's  case,  L.  R.  5  Ch.  565. 

WTiether  the  acts  of  a  director  who  has  not  been  duly  appointed,  or  who  ia 
disqualified,  are  void,  must  depend  on  the  circumstances  of  the  case.  Clause  111, 
iiifra,  and  sects.  71,  74  of  the  Act  (see  infra,  p.  743)  will  apply  in  most  cases, 
but  only  as  to  acts  done  before  the  defect  or  disqualioation  is  shown.  Ilallowea 
V.  Fernie,  3  Ch.  467;  Murray  v.  Bush,  L.  R.  6  H.  L.  53;  Bridport,  4c.  Co., 
2  Ch.  191;  Briton  Medical  v.  Jones,  61  L.  T.  384;  British  Asbestos  Co.  v. 
Boyd,  (1903)  2  Ch.  439;  2te  Bank  of  Syria.  (1900)  2  Ch,  272;  Dawson  v. 
African  Co.,  (1898)  1  Ch.  6.  And  not,  it  would  seem,  in  favour  of  any  person  at 
the  time  of  the  act  done  having  notice  of  the  defects  or  disqualification. 
Staffordshire  Gas  Co.,  66  L.  T.  413;  Tyyie  Steamship  Co.  v.  Brown,  75  L.  T. 
483;   Howard  v.  Patent  Ivory  Co.,  38  Ch.  D.  186. 

A  director  who  accepts  his  qualification  shares  as  a  secret  gift  from  the  pro- 
moters or  vendors  is  guilty  of  a  gross  breach  of  trust.  Hay's  rase,  10  Ch.  593, 
604;  Englejicld  Co.,  8  C.  Div.  388;  Carting's  case,  1  C.  Div.  115;  Twycross  v. 
Grant,  2  C.  P.  Div.  493;  Be  Ruvigne's  case,  5  C.  D.  306;  Pearson's  case, 
5  C.  D.  336;  Carriage  Supply  Association,  27  Ch.  D.  322;  Boston  Shipping 
Co.,  39  C.  D.  339.  And  he  is  liable  to  give  up  the  shares  or,  at  the  option 
of  the  company,  to  account  for  their  value.  S.  C;  Hay's  case,  10  Ch.  593; 
Weston's  case,  10  C.  Div.  579;  Postage  Stamp,  S^c.  Co.,  (1892)  3  Ch.  566. 
And  tliere  is  no  right  of  set-off.     Carriage  Supply  Association,  27  C.  D.  322. 

And  where  he  buys  his  qualification  from  a  promoter  who  agrees  to  indemnify 
him,  he  is  accountable  to  the  company,  for  the  indemnity  is  a  thing  of  value. 
Archer's  case,  (1892)  1  Ch.  322,  C.  A. 

In  London  and  S.  W.  Canal  Co.,  (1911)  1  Ch.  346,  where  the  articles  of 
association  provided  that  the  qualification  of  a  director  should  be  "  the  holding  of 
at  least  100  shares  in  the  company,"  and  some  of  the  directors  accepted  their 
qualification  from  the  promoter  of  the  company  on  the  terms  that  they  should 
hold  the  shares  in  trust  for  him  and  should  execute  (as  they  in  fact  did)  blank 
transfers  so  that  he  might  deal  with  them  as  he  might  require,  the  Court  held 
that  the  directors  were  guilty  of  misfeasance  and  must  contribute  to  the  assets 
of  the  company  (which  had  gone  into  li(juidation)  a  sum  e<|ual  to  the  par  value 
of  the  shares. 

The  London  Stock  Exchange  requires  a  qualification,  and  also  the  addition 
of  the  words  following:  — 


First  directors       87.  A  first  director  may  act  before  acquiring  his  qualification,  but 
—  quahfica-      shall  in  any  case  acquire  the  same  within  one  mouth  from  his  appoint- 
ment; and  unless  he  shall  do  so,  he  shall  be  deemed  to  have  agreed  to 
take  the  sd  shares  from  the  coy,  and  the  same  shall  be  forthwith 
allotted  to  him  accordingly. 

Having  regard  to  sect.  73  of  the  Companies  Act,  1908,  supra,  p.  719,  this  clause 
may  be  superfluous. 

Under  the  old  law  it  was  decided  in  relation  to  a  clause  as  above — 

(a)  That  a  person  who  continued  to  act  as  a  director  after  the  month  was 
up  was  liable  in  a  winding-up  to  be  placed  on  the  list  of  contribu- 
tories   for   his   qualification   shares,   even   though   no   allotment   was 
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made  before   the  commencement  of  the   winding-up.      Isaacs'   case,     Form  251- 
(1892)  2  Ch.  158.  

<b)  That  a  fortiori  he  was  liable  where  the  qualification  shares  were 
allotted  to  him  before  the  commencement  of  a  winding-up,  even 
though  that  allotment  was  made  after  notice  of  his  resignation. 
Ilercynia  Copper  Co.,  (1894)  2  Ch.  403. 

(c)  That  a  director  who  without  qualifying  resigned  within  the  time 
allowed  for  qualification  ought  not,  in  a  winding-up,  to  be  placed 
on  the  list  of  contributories  for  his  qualification  shares,  no  allotment 
thereof  having  been  made  before  the  commencement  of  the  winding- 
up.     Salisbury- J  ones  and  Bale's  case,   (1894)   3   Ch.   356. 

But  the  new  Act  materially  affects  the  operation  of  the  clause,  for  in  specify- 
ing one  month  as  the  time  within  which  the  director  must  acquire  his  qualifi- 
<!ation  the  clause  fixes  within  the  meaning  of  sect.  73  of  the  Companies  Act, 
1908,  a  "  shorter  time  "  than  two  months,  and  accordingly,  at  the  end  of  the 
month,  the  director,  if  he  has  not  obtained  his  qualification,  vacates  office. 
Now,  it  may  be  that  notwithstanding  this  the  company  might  act  on  the  clause, 
and  allot  liim  his  qualification— that  is  to  say,  the  shares  which  he  agreed  to 
take.  See  Mnlincaux  v.  London,  ^-c.  Insurance,  (1902)  2  K.  B.  589.  But  if 
no  allotment  is  made  prior  to  a  winding-up,  it  would  soom  that  the  ex-director 
should  not  be  held  liable  in  a  winding-up  to  be  placed  on  the  list  of  contribu- 
tories for  the  shares,  for,  the  company  not  having  accepted  the  offer  whilst  it 
was  a  going  concern,  it  is  not  just  and  e<iuitable  to  place  him  on  the  list  of 
contributories  in  the  winding-up.  See  the  above  case,  and  Hutchinson's  case, 
(1895)  1  Ch.  226;  Salishtiry-Jones  and  Dale's  rase,  ("1894")  3  Ch.  356;  and 
Ex  parte  Cummell,  (1894)  2  Ch.  392. 

[88.  A  director  may  retire  from  his  office  upon  giving  one  month's  Power  for 
.notice  in  writing  to  the  coy  of  his  intention  so  to  do,  and  such  resigna-  j.^^^^'g"'" 
tion  shall  take  effect  ui:)on  the  expiration  of  sucli  notice  or  its  earlier 
acceptance.] 

More  commonly  a  paragraph,  "  If  by  notice  in  writing  to  the  company  he 
resign  his  ofiice,"  is  added  to  clause  90,  and  this  seems  the  best  plan;  for  a 
direftor  cannot  be  compelled  to  act. 

Even  in  the  absence  of  any  express  power  to  resign,  it  is  submitted  that, 
nnless  the  articles  are  specially  framed,  a  director  may  by  notice  to  the  com- 
pany r&sign  his  directorship.  Directors  "are  merely  agents  of  the  company" 
(per  Lord  Cairns,  Ferguson  v.  Wilson,  2  Ch.  89),  and  an  agent  may  determine 
his  agency.    Story  on  Agency,  sect.  478. 

Where  a  director,  who  was  both  a  permanent  and  an  ordinary  director, 
resigned  his  seat  on  the  board,  it  was  held  on  the  facts  that  he  had  resigned 
both  diret'torships.     Moscley  v.  Koffyfontein  Mines,   (1910)  2  Ch.  382. 

It  is  conceived  that  the  requisite  notice  should  be  served  on  the  company 
in  the  manner  provided  for  by  sect.  116  of  the  Act,  viz.,  by  leaving  it  at  the 
registered  office  of  the  company,  and  that  a  notice  so  served  is  effective.  In 
Municipal  Freehold  Land  Co.  v.  Pollington,  63  L.  T.  238,  it  was  held  that, 
under  Table  A.,  a  director  might  resign,  but  that  he  must  resign  "  into  the 
hands  of  the  company,"  and  that  a  notice  read  at  a  board  meeting  (and,  there- 
fore, no  doubt  served  on  the  company  in  accordance  with  sect.  116  of  the  Act) 
was  not  an  effective  notice  to  the  company  for  such  a  purpose.  Apparently 
therefore  the  resignation,  to  be  effective,  must  be  given  to  all  the  members. 
This  decision  appears  to  disregard  the   fact  that  the  company  is  a  separate 
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Form  251.  )>i'rsotia  (pp.  27  uud  28),  and  that  the  Aut  has  provided  hy  .sect.  IIG  spe.-ial 
—  means  of  giving  notice  to  that  persona.     Why  are  the  plain  terma  of  sect.   116 

not  to  have  full  effect  ? 

In  Metropolitan  Bank  v.  Ileiron,  5  Ex.  Div.  319,  Cotton,  L.  J.,  said  that 
"  it  was  made  known  in  the  only  way  in  which  the  company  can  know  anything, 
by  a  communication  made  to  the  directors  at  a  regular  board  meeting." 

It  may  be  observed  that  Table  A.  contains  no  clause  as  to  resignation. 

In  practice  it  is  always  assumed  that  a  director  can  retire  tnero  motu — the 
object  of  a  clause  is  to  fix  the  length  of  notice,  or  to  restrict  the  right;  and 
Warrington,  J.,  so  held  in  Transport  Co.  v.  Schonberg  (1905),  21  T.  L.  R.  305. 

A  director  may  part  with  his  qualification  shares,  and  so  vacate  office  by  dis- 
qualification.     Gilbert's  case,  5   Ch.   565;   Companies  Act,   1908,  s.   73    (2). 

A  resignation  once  made  is  irrevocable,  lieg.  v.  Mayor  of  Wigan,  14  Q.  B.  D. 
908;  Glossop  v.  Glossop,  (1907)  2  Ch.  370. 

Reoiuneratioii       89.  The  directors  shall  be  pd  out  of  the  funds  of  the  coy  by  way  of 

remuneration  for  their  services  at  the  rato  of  £ p. a.  and  such 

further  sums  as  the  coy  in  general  meeting  may  from  time  to  time 
determine,  and  such  renmncration  shall  be  divided  among  them  in 
such  jn'oportions  and  manner  as  tlie  directors  may  determine,  and  in 
default  of  such  determination  within  tJie  year  equally.  [The  directors 
shall  also  be  pd  their  travelling-  expenses  of  attending  and  returning 
from  board  [and  committee]  meetings.] 

Under  such  a  form  of  article  a  decision  by  the  directors  as  to  how  the  re- 
muneration is  to  be  divided  is  a  condition  precedent  to  a  director's  right  to 
sue  the  company  for  remuneration.  Morrell  v.  Oxford  Portland  Cement  Co., 
26  T.  L.  R.  682. 

Sometimes  these  words  are  added:  "And  in  default  of  such  determination, 
among  them  in  proportion  to  their  respective  attendances  at  board  meetings," 
or  ''among  them  equally." 

The  amount  of  remuneration  to  bo  paid  to  directors  is  a  matter  of  internal 
management.  Bitrland  v.  Earle,  (1902)  A.  C.  83;  Normandy  v.  Ind,  Coope 
^  Co.,  (1908)  1  Ch.  84. 

Directors  are  not  entitled  to  remuneration,  e.xcept  by  virtue  of  the  articles  of 
the  company.  Bunstan  v.  Imperial,  ^c.  Co.,  3  B.  &  Ad.  125;  George  Newman 
^  Co.,  (1895)  1  Ch.  674,  686;  Yoimg  v.  Naval,  ^c.  Society,  (1905)  1  K.  B. 
687,  693.  But  where  the  articles  fix  remuneration  as  above,  the  clause  is  not 
only  an  authority  to  the  directors  to  pay  themselves  the  remuneration  out  of 
the  funds  of  the  company,  but  a  director,  who  is  a  member,  has  a  right  of  action 
against  the  company  for  his  remuneration.  Whatever  the  effect  of  sect.  14  of 
the  Act  of  1908  may  be — as  to  which,  see  supra,  p.  632 — if  the  director  is 
not  a  member,  the  articles  are  to  be  regarded  as  an  offer  made  by  the  com- 
pany; and  if  he  acts,  he  and  the  company  are  to  be  treated  as  having  agreed 
by  parol  that  he  shall  be  employed  on  the  terms  specified.  Stvabey  v.  Port 
Darwin  Gold  Co.  (1889),  1  Meg.  385;  International  Cable  Co.,  66  L.  T. 
254;  Ex  parte  Bechioith,  (1898)  1  Ch.  324;  Isaacs'  case,  (1892)  2  Ch.  158; 
Peruvian  Co.,  (1894)  3  Ch.  690;  Molineaux  v.  London,  ^-c.  Insurance,  (1902) 
2  K.  B.  589. 

A  director  can,  therefore,  sue  for  remuneration  agreed  to  be  paid  him  by  the 
company  (Orfon  v.  Cleveland,  3  11.  &  C.  868;  Nell  v.  Atlantic  Co.,  11 
T.  L.  R.  407,  C.  A.),  and  prove  for  it  in  the  winding-up  like  an  ordinary 
creditor.     Bechwith's  case,   (1898)   1   Ch.   324;    A\   Biscuit  Co.,  W.  N.    (1899) 
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115;   Dale  v.  Plant,  43  Ch.  D.  255;    Leicester  Club  Co.,  Cannon'.'^  case  (1885),     Form  251. 
30  Ch.  D.  629— which  was  a  decision  that  a  director's  remuneration  is  a  sum 
due  to  him  "  in  his  character  of  a  member  by  way  of  dividends,  profits,  or  other- 
wise "  within  the  meaning  of  the  Companies  Act,  1862,  s.  38  (7)   (Companies 
Act,  1908,  s.  123  (1)  (vii))— cannot  be  relied  on. 

The  directors  may  vote  themselves  a  sum  on  account  of  fixed  remuneration 
even  where  the  articles  provide  for  remuneration  by  way  of  annual  salary. 
Wood  Ships,  ^0.  Co.,  62  L.  T.  760. 

Where  the  remuneration  is  payable  "  at  such  times  as  the  directors  may  deter- 
mine," it  is  a  condition  precedent  to  the  right  to  payment  that  the  directors 
should  have  determined  the  time.  Caridad  Copper  Mining  Co.  v.  Sivalloto, 
(1902)  2  K.  B.  44;  himan  v.  Acroyd,  82  L.  T.  620;  affirmed,  (1901)  2  K.  B. 
613;  and  see  Morrell  v.  Oxford  Portland  Cement  Co.,  26  T.  L.  R.  682,  supra. 

Where  a  director  is  entitled  to  act  before  qualifying,  he  is  entitled  to  re- 
muneration under  the  clause.     See  International  Cable  Co.,  66  L.  T.  253. 

A  director's  remuneration  is  a  return  for  his  services,  and,  accordingly,  a 
director  entitled  to  a  percentage  of  the  "  profits  "  of  a  company  as  remunera- 
tion is  not  entitled  to  a  percentage  on  the  proceeds  of  sale  of  assets  sold  in  a 
winding-up,  unless  the  contrary  be  clearly  expressed.  Frames  v.  Bultfontein 
Mining  Co.,  (1891)  1  Ch.  140. 

If  the  articles  contain  a  provision  for  remuneration,  a  promise  by  a  director 
to  give  his  services  gratis  is  a  nudum  pactum  in  the  absence  of  some  valid 
con.sideration,  and  therefore  not  binding  {Lambert  v.  Northcr)t,  Sfc.  Co.,  18 
W.  K.  180);  at  any  rate,  as  regards  the  persons  who  were  members  of  the 
company  at  tlie  time  of  the  promise. 

But  according  to  Wright,  J.,  the  observations  of  the  Vicc-Chancellor  in  that 
case  are  only  directed  to  a  case  where  the  remuneration  has  already  been 
earned,  and  where  the  agreement  as  to  acting  as  a  director  is  only  partially 
performed,  and  there  has  been  no  breach  of  it,  the  directors  by  resolution  may 
make  a  new  contract  with  the  eojnpany  varying  any  agreement  as  to  remunera- 
tion.    McConneU's  claim,  (1901)  1  Ch.   728,  733. 

Unless  the  articles  provide  that  the  fees  shall  be  paid  out  of  the  profits  only, 
there  is  nothing  to  prevent  their  being  paid  out  of  capital.  Earvey  Lewis'  case, 
26  L.  T.  673.  But  if  the  articles  provide  that  directors'  fees  are  to  be  paid  out 
of  profits  only,  or  that  the  directors  are  not  to  be  entitled  to  remuneration 
until  certain  profits  have  been  realized,  the  directors  will  be  liable  to  refund 
any   sums   received   by   them   in   contravention   of   such   regulations.      Oxford  ^.^ 

Benefit,  ^c.  Society,  35  C.  D.   502;   Leeds,  <fc.  Society  v.  Shepherd,  36  C.   D. 
787. 

Directors'  remuneration  is  subject  to  deductions  for  income  tax.  Boschoek 
Proprietary  Co.  v.  Fuke,  (1906)  1  Ch.  645,  and  a  contract  to  pay  free  of 
income  tax  is  void.    Sect.  103  of  the  Income  Tax  Act,  1842. 

The  taking  of  remuneration  beyond  that  fixed  is  a  misfeasance.  IVhitehall 
Court,  56  L.  T.  280;  George  Newman  ^  Co.,  (1895)  1  Ch.  674;  Merchants'  Fire 
Office  v.  Armstrong,  17  T.  L.  II.  709;  Young  v.  Naval,  ^c.  Society  of  South 
Africa,  (1905)  1  K.  B.  687;  Leeds  Estate  Co.  v.  Shepherd  (1887),  36  Ch.  D. 
809. 

And  unless  the  articles  otherwise  provide,  as  in  the  concluding  words  of  the 
above  clause,  a  director  is  not,  in  addition  to  his  remuneration,  entitled  to  his 
travelling  expenses  of  attending  board  meetings.  Young  v.  Naval,  tj-c.  Society, 
supra.  And  co-directors  who  authorize  such  payments  are  personally  respon- 
sible. Ibid.  But  under  a  special  article  or  a  resolution  of  the  company  the 
payment  may  be  made.  Ibid.  And  see  Marmor  Limited  v.  Alexander  (1908), 
S.  C.  78,  Court  of  Sessions.  Where  the  articles  fix  the  remuneration  of  directors 
and  provide  that  the  company  may  by  resolution  in  general  meeting  grant  to 
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Form  251  *'''®  directors  any  additional  remuneration,  this  will  not  authorize  the  directors 
granting  a  retiring  pension  to  a  managing  director.  Xormau'fy  v.  hid,  Coopa 
S!  Co.,  (1908)  1  Ch.  84,  sed  quatre. 

Where  the  clause  provides  that  a  director  is  to  he  paid  so  much  per  annum, 
the  words  "  at  the  rate  of  "  being  omitted,  and  he  vacates  office  before  the  end 
of  a  current  year,  the  question  whether  he  can  maintain  a  claim  for  an  appor- 
tioned part  of  the  remuneration  for  that  year  has  given  rise  to  some  difference 
of  opinion.  In  S!ivabey  v.  Port  Darwin  Gold  Mining  Co.,  in  the  Court  of 
Appeal  (1889),  1  Meg.  385,  the  article  was  as  follows,  and  not  as  stated  in  the 
report:  "The  directors  shall  each  receive  by  way  of  remuneration  out  of  the 
funds  of  tlie  company  in  each  year  the  sum  of  200/.,  and  the  chairman  in 
addition  100/.  per  annum."  The  words  "at  the  rate  of"  were  not  present  (as 
appears  from  the  articles  registered  at  Somerset  House).  A  director  resigned 
in  the  course  of  a  current  year,  and  was  held  entitled  to  an  apportioned  part 
of  the  remuneration  for  that  year.  Lord  Ilalsbury  .said:  "As  to  the  point  of 
the  service  being  determined  in  the  middle  and  not  at  the  end  of  the  year, 
disentitling  the  plaintiff  to  anything  because  the  service  was  for  a  year,  the 
judgment  of  Stephen,  J.,  was  right.  But  upon  the  articles  there  are  two  cases 
in  which  the  service  could  be  brought  to  an  earlier  termination  than  a  year> 
namely,  if  the  directors  give  a  month's  notice  of  resignation,  the  resignation 
must  be  accepted  by  the  company ;  but  if  this  were  done,  then  both  the  parties 
contemplated  an  earlier  determination  of  the  service  than  a  full  year.  On  the 
other  hand,  the  company  could,  if  it  thought  fit,  by  special  resolution  [presum- 
ably for  removal  or  winding-up]  determine  the  service  between  it  and  its 
servants.  There  was,  therefore,  a  reciprocal  right  to  put  an  end  to  the  service 
at  an  earlier  period  than  the  end  of  the  year.  It  follows  from  that,  a-s  a 
necessary  consequence,  that  both  parties  must  have  contemplated  that,  as  this 
was  a  service  for  hire  and  reward,  a  proportionate  part  of  the  remuneration 
agreed  upon  should  be  paid  if  the  service  was  determined  at  an  earlier  period 
than  the  full  year." 

But  in  Salton  v.  New  Beeston  Cycle  Co.,  (1899)  1  Cii.  775,  where  the  article 
provided  that  ''  the  directors  shall  be  entitled  to  receive  by  way  of  remuneration 
in  each  year  5,000/.,"  Cozens-Hardy,  J.,  held,  that  a  director  who  vacated 
office  before  the  end  of  a  current  year  was  not  entitled  to  any  apportionment. 
This  case  was  followed  by  Wright,  J.,  in  McConnell's  case,  (1901)  1  Ch.  728, 
the  words  being  "  each  director  shall  be  paid  the  sum  of  300/.  per  annum  ";  and 
by  Bruce,  J.,  in  Imnan  v.  Acroyd  and  Bert,  82  L.  T.  621.  See  also  Central 
de  Kaap  Gold  Mines,  W.  N.  (1899)  216,  235;  69  L.  J.  Ch.  18  (Wright,  J.). 
In  these  four  cases  the  Court  no  doubt  proceeded  on  the  assumption  that  the 
report  of  Swabey's  case  was  correct,  and  that  the  article  in  that  case  contained 
the  words  "at  the  rate  of."  Certainly,  Lord  Alverstone,  C.  J.,  acted  on  this 
assumption  in  Harrison  v.  British  Mutoscope,  ^-c.  Co.  (Times,  Nov.  10,  1903). 
There  the  words  were  "the  sum  of  1,000/.  per  annum."  In  the  meantime, 
Inman  v.  Acroyd  had  been  taken  to  the  Court  of  Appeal,  (1901)  1  Q.  B.  614, 
and  aiBrmed,  but  on  the  ground  that  it  was  by  the  articles  left  to  the  directors 
to  apportion  the  remuneration  at  the  end  of  each  year. 

This  case,  therefore,  really  turned  on  the  construction  of  the  particvdar  article, 
and,  as  it  was  carefully  distinguished  from  Swabey's  case,  the  authority  of  that 
case,  on  an  article  omitting  the  words  "at  the  rate  of,"  remains  unshaken. 

Further,  it  is  not  easy  to  see  why  the  Apportionment  Act,  1870,  does  not 
apply.  That  Act  expressly  provides  that  all  rents,  annuities  (including  salaries 
and  pensions),  and  other  periodical  payments  in  the  nature  of  income  shall  be 
apportionable,  and  provides  for  the  recovery  in  due  course  of  an  apportioned 
part  of  au  annuity  determined  by  death  or  otherwise.  The  Act  was,  however, 
clearly   referred  to  and  declared  to  be   inapplicable,   both   in  Sal  ton   v.    New 
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Beeaton   Cycle   Co.   and   Inman   v.    Acroijd;   but   it  is   evident   that   the  point     YaxXCi  251. 

requires  reconsideration.     In  Salton  v.  New  Beeston  Cycle  Co.,  supra,  Loivndcn 

V.  £arl  Stamford  (1852),  18  Q.  B.  425  (decided  on  the  Apportionment  Act, 
1834),  was  relied  on  against  apportionability,  but  the  wording  of  that  Act  was 
very  different  to  that  of  the  Act  of  1870. 

Where  the  remuneration  was  payable  "  for  each  year,"  and  the  company  went 
into  liquidation  a  few  days  before  the  expiration  of  a  year,  but  the  director's 
work  for  the  year  was  completed,  he  was  held  entitled  to  remuneration  for 
the  year.     Shatvs,  Bryant  #  Co.,  W.  N.  (1901)  124. 

A  director  may  in  some  cases  be  entitled  to  remuneration  although  not  quali- 
fied. Salton  V.  New  Beeston,  ^c.  Co.,  (1899)  1  Ch.  775;  International  Cable 
Co.,  66  L.  T.  253. 

Where  a  director  is  appointed  receiver  and  manager  by  the  Court  in  a  deben- 
ture holders'  action,  he  is  entitled  to  remuneration  in  both  capacities.  South 
Western  of  Venezuela,  ^c.  Co.,  (1902)  1  Ch.  701.  But  a  person  acting  as  but 
not  duly  appointed  a  director  is  not  entitled  to  a  quantum  meruit  for  his  ser- 
vices. Woolf  V.  East  Nigel,  #c.  Co.,  21  T.  L.  E.  660;  Boderja  Co.,  (1904) 
1  Ch.  276. 

A  set-off,  within  three  months  of  a  winding-up,  of  calls  payable  by  directors 
against  their  remuneration,  was  held  a  fraudulent  preference,  even  though  the 
directors  had  reasonable  grounds  for  supposing  the  company  would  not  have  to 
pay  the  original  debt  shown  to  have  been  existing  at  the  time.  Washinc/ton 
Diamond  Mining   Co.,   (1893)   3  Ch.   95. 

The  proper  way  of  taking  in  execution  overdue  directors'  fees  is  attachment  of 
the  debt.  A  receiver  of  directors'  fees  was  refused  altogether  in  Hamilton  v. 
Brogden,  W.  N.  (1891)  36. 

Directors  purchasing  their  shares  to  discliarge  fees  due  to  tliem  (if  the  articles 
authorize  prepayment)  is  not  misfeasance,  nor  is  it  a  fraudulent  preference, 
unless  there  is  a  winding-up  within  three  months.  Mason's  case,  30  W.  E.  378; 
R.  A.  W.  Wood  V.  Ship  Woodite  Co.,  2  Meg.  C.  E.  164;  but  see  Sykes'  case, 
13  Eq.   255. 

Directors  must  not,  it  need  hardly  be  said,  pay  income  tax  on  their  remunera- 
tion out  of  the  company's  funds.  Boschoek  Proprietary  Co.  v.  Fuke,  (1906) 
1  Ch.  148. 

The  following  alternative  clauses  are  given  by   way   of  illustration  of   the 

many  modes  of  providing  for  remuneration  which  are  to  be  found  in  articles 

of  association:  — 

s 

"  As  remuneration  for  their  services  each  director  shall  be  paid  a  fixed  salary 

at  the  rate  of  £ per  annum,  and  the  chairman  shall  be  paid  an  additional 

Slim  at  the  rate  of  £ per  annum,  and  the  directors  shall  be  paid  such  further 

remuneration,  if  any,  as  the  company  in  general  meeting  shall  from  time  to 
time  determine,  and  such  further  remuneration  shall  be  divided,"  &c. 

"  The  directors  shall  be  paid  by  way  of  remuneration  for  their  services  a  sum 

at  the  rate  of  £ per  annum,  and  whenever  the  profits  of  any  year  available 

for  dividend  on  the  ordinary  shares  shall  be  more  than  sufficient  to  pay  a 
dividend  at  the  rate  of  10  per  cent,  on  the  capital  paid  up  on  the  ordinary 

shares  the  directors  shall  be  entitled  to  per  cent,  of  the  surplus  profits  of 

such  year,  and  such  further  remuneration  shall  be  divided,"  &c. 

"  Each  of  the  directors  of  the  company  shall  be  entitled  by  way  of  remunera- 
tion for  his  services  to  a  fixed  salary  at  the  rate  of  & per  annum,  and  also 

whenever  in  respect  of  any  year  a  dividend  at  a  rate  exceeding  10  per  cent,  is 
paid  on  the  ordinary  shares  in  the  capital  of  the  company,  the  directors  shall  be 

entitled  to  a  sum  equal  to  10  per  cent,  on  the  dividend  in  excess  of  per 

cent,  so  divided  [or  they  shall  be  entitled  to  an  additional  sum  of  £ in 
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ro8pect  of  every  1  per  cent,  of  dividend  for  such  yc;ir  declart-d  in  exccsa  of 
per  cent.  |." 

Where  the  division  of  the  remuneration  ia  left  to  the  directors  to  determine, 
and  there  is  no  provision  for  default  as  in  tUo  above  clause,  no  director  can 
claim  remuneration  until  after  such  determination.  Inman  v.  Acroyd,  (19U1; 
1  K.  B.  613;  Morrell  v.  Oxford  Portland  Cement  Co.,  26  T.  L.  R.  682.  It 
seems  expedient  to  divide  the  remuneration  by  the  articles. 

Wliero,  in  addition  to  fixed  remuneration  as  above,  the  directors  are  given  a 
ehare  in,  or  commission  on,  the  profits,  the  Stock  Exchange  generally  require  a 
limit. 

A  director  who  liolds  his  (jualification  share  as  trustee  for  another  company  is 
not  liable  to  account  to  the  latter  for  his  director's  fees.  Re  Dover  Coaljivhh 
Extension,  (1908)  1  Ch.  65. 


Directors  may       90.   Thc  Continuing  directors  may  act  not^v^thstandinr!:  any  vacancy 
Mtaudiu"  ^^  their  body,  [but  so  that  if  tlio  number  falls  below  the  minimum 

vacancy.  abovB  fixed  the  directors  shall  not,  except  for  the  purpose  of  fillino^ 

vacancies,  act  so  long  as  the  number  is  below  tlie  minimum]. 

Where  a  maximum  and  minimum  number  are  fixed  as  above  [clause  90],  the 
directors  cannot  act  if  the  number  falls  below  the  required  minimum  {Aliua 
Spinning  Co.,  16  C.  D.  681;  British  Empire  Match  Co.,  59  L.  T.  292). 
However,  in  Sly,  Spink  ^  Co.,  (1911)  2  Ch.  430,  it  was  held  that  power  to  act 
notwithstanding  vacancies  only  applied  after  a  board  consisting  of  more  than 
the  minimum  number  had  been  constituted,  unless  there  is  power  to  act  not- 
withstanding vacancies.  Scottish  Petroleum  Co.,  23  C.  Div.  431;  Faure  v. 
Phillipcirf,  58  L.  T.  527;  Bennett  v.  Lewis,  48  S.  J.  14.  The  words  in  brackets 
are  sometimes  inserted;  and  occasionally  the  words  "so  long  as  the  minimum 
number  cxi-sta  "  are  used  instead:  but  they  may  cause  inconvenience. 

Where  the  words  in  brackets  are  omitted,  the  remaining  words  are  not  to 
be  limited  to  the  case  of  filling  up  a  vacancy  or  to  cases  of  emergency.  Per 
Wright,  J.,  Owen  and  Ashworth's  Claim,  (1900)  2  Ch.  272;  affirmed  on  this 
part  of  the  case,  (1901)  1  Ch.  115.  Sometimes  the  words  "but  this  provision 
shall  be  deemed  directory  only  "  are  added  to  clause  90,  i.e.,  directory  as  dis- 
tinguished from  imperative  (Lindley  on  Companies,  6th  ed.  226);  but  the 
words  are  not  intelligible  to  an  average  director. 

The  act.s  of  directors  of  a  defective  board  may  still  be  valid  in  favour  of  a 
person  who  has  no  notice  of  the  irregularity.  British  Asbestos  Co.,  (1903)  2 
Ch.  439;  but  see  Sly,  Spink  ^  Co.,  supra. 


91.   The  office  of  a  director  shall  ipso  facto  be  vacated:  — 

It  is  clear  that  even  without  the  words  ipso  facto  a  director  in  each  of  the 
cases  specified  vacates  office  automatically.  Bodega  Co.,  (1904)  1  Ch.  276; 
Hunnings  v.  Williamson,  11  Q.  B.  D.  533.  They  were  originally  inserted  to 
meet  the  decision  in  TurnhuU  v.  West  Riding  Club,  70  L.  T.  92. 


When  office 
of  director  to 
be  vacated. 


(a)  If  he  accepts  or  holds  any  other  office  [or  place  of  profit]  under 
the  coy  [except  that  of  managing-  director  or  departmental 
manager — but  the  position  of  trustee  of  a  deed  for  securing 


FORMS.  729 

debentures  or  debenture  stock  of  the  compauy,  or  of  soli-    Form  251. 

citor,  or  banker,  is  not  to  be  considered  an  office  or  place  of 

profit]. 

The  words  in  brackets  will  be  inserted  where  deemed  expedient. 

Prima  fctcie  a  director  who  accepts  another  incompatible  office  under  the 
company  vacates  his  directorship.  Milman  v.  Thatcher,  2  T.  R.  81;  Bales  v. 
Cumberland  Lead  Co.,  6  H.  &  N.  481;  3  L.  T.  861;  Iron  Ship,  #c.  Co.  v. 
Blunt,  L.  R.  3  C.  P.  484.  In  the  last-mentioned  case  the  articles  contained  a 
provision  as  above  (a).  A.  had  been  appointed  secretary  at  a  salary,  and, 
whilst  secretary,  was  elected  a  director,  and  acted  as  such,  still,  however,  con- 
tinuing to  perform  the  duties  of  the  secretary.  It  was  held  that  the  acceptance 
of  the  office  of  director  vacated  the  office  of  secretary,  and  that  the  subsequent 
gratuitous  performance  of  the  duties  of  the  latter  office  did  not  disqualify  him 
under  (a). 

As  to  the  words  in  brackets,  cases  very  commonly  arise  in  which  it  is  desirable 
to  allow  of  the  appointment  of  a  director  as  departmental  manager  or  trustee 
of  a  debenture  deed,  and  occasionally  as  solicitor  or  banker,  and  it  may  there- 
fore be  expedient  to  qualify  the  clause  accordingly,  for  the  words  "  place  of 
profit  "  are  far-reaching,  and  have  been  held  to  cover  a  trusteeship  of  a  deben- 
ture deed.  Ashley  v.  New  Tivoli,  (1899)  1  Ch.  151.  But,  as  a  rule,  it  is  not 
desirable  tiiat  a  director  should  be  trustee  of  a  debenture  holders'  trust  deed, 
involving  as  such  a  position  does  a  divided  duty.  As  to  a  director  vacating 
his  office  by  being  appointed  secretary,  and  subsequent  acts  curing  the  defect, 
eee  British  Asbestos  Co.  v.  Boyd,  (1903)  2  Ch.  439. 

Sometimes  this  sub-clause  is  omitted  and  a  clause  inserted  that — 

["  A  director  may  hold  any  other  office  under  the  company  in  conjunction 
with  the  office  of  director  and  on  such  terms  as  to  remuneration  and  otherwise 
as  the  directors  may  arrange."] 

Under  such  a  clause  he  cannot  hold  office  as  an  auditor.  See  sect.  112  (3)  of 
the  Act. 


{h)  If  he  becomes  bankrupt  or  suspends  payment  or  compounds 
with  his  creditors. 

Sometimes  the  word  "  insoh'ent  "  is  inserted.  This  word  was  construed,  in 
Jieg.  V.  Saddlers'  Co.,  10  II.  L.  C.  404,  to  mean  publicly  insolvent;  but  that 
case  has  recently  been  distinguished  in  Jamns  v.  Rookwood  Colliery  Co.,  28 
T.  L.  R.  215,  where  it  was  held  that  "insolvent"  does  not  mean  public  or 
notorious  insolvency,  but  what  Jessel,  M.  R.,  called  commercial  insolvency,  that 
is,  simply  a  man's  not  being  able  to  pay  his  debts  as  they  become  due. 

The  real  aim  of  the  disqualification  is  to  rid  the  board  of  an  unfit  man;  for 
a  person  who  has  mismanaged  his  own  affairs  to  the  extent  of  bankruptcy  or 
insolvency  is  not  likely  to  be  a  successful  manager  of  tlie  company's  business 
— not  to  speak  of  the  temptations  to  irregularities  incident  to  impecuniosity. 
To  have  an  insolvent  director,  moreover,  reflects  on  the  credit  of  a  company; 
all  these  considerations  for  vacating  a  director's  office  on  insolvency  are  inde- 
pendent of  whether  the  insolvency  is  private  or  public.  It  is  the  same  with 
lunacy.  If  a  director  is  non  compos  mentis  it  matters  nothing  whether  he  has 
been  found  lunatic  by  inquisition  or  not.  His  presence  on  the  board  would  be 
equally  disastrous  to  the  management. 
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under  an  "  insolvent  "  clause  where  he  had  called  a  meeting  of  his  creditors 

and  submitted  to  them  a  statement  of  affairs  showing  an  excess  of  liabilities 
over  assets,  and  the  creditors  had  resolved  to  accept  a  composition. 

"  Becomes  bankrupt  "  here  means  after  election.  The  article  does  not  prevent 
the  appointment  of  a  person  who  at  the  time  is  an  undischarged  bankrupt  to 
be  a  director.  Dawson  v.  African  Consolidated  Land  and  Trading  Co.,  (1898) 
1  Ch.  6  (C.  A.). 

(c)  If  he  is  found  lunatic  or  becomes  of  unsound  mind. 

(d)  If  he  ceases  to  hold  the  required  amount  of  shares  or  stock  to 

qualify  him  for  oliice  [or  do  not  acquire  the  same  within  two 
months  after  election  or  appointment]. 

See  supra,  p.  719,  as  to  seit.  73  of  the  Companies  Act,  1908. 

A  director  does  not  "  cease  to  hold  shares  "  where  he  has  never  acquired 
them.  Forbes'  case,  8  Ch.  777.  Or  by  the  qualification  being  raised.  Molineaux 
V.  London,  ^-o.  Co.,  (1902)  2  K.  B.  589. 

When  a  director  ceased  for  a  few  days  to  hold  his  (jualification  and  so  vacated 
office,  but  shortly  afterwards  acquired  the  same  and  was  recognized  as  a  director 
by  the  continuing  directors  who  had  power  to  fill  up  casual  vacancies,  it  was 
held  that  the  case  must  be  treated  in  effect  as  a  re-appointment.  Daivson  v. 
African  Consolidated  Co.,  (1898)  1  Ch.  6.  And  the  same  conclusion  was 
reached  when  the  vacancy  was  caused  by  a  director  being  appointed  secretary. 
liritish  Asbestos  Co.  v.  Boyd,  (1903)  2  Ch.  439. 

(e)  If  he  is  absent  from  the  meetings  of  the  directors  during  a 

period  of  three  calendar  months  without  special  leave  of 
absence  from  the  dii-ectors. 

This  sub-clause  is  sometimes  inserted.  Occasionally  the  words,  "  If  he  absents 
himself  "  have  been  used ;  but  a  clause  in  that  form  applies  only  to  voluntary 
or  deliberate  absence,  not  to  involuntary  absence  such  as  that  caused  by  illness. 
Mack's  Claim,  W.  N.  (1900)  114;  McConneU's  Claim,  (1901)  1  Ch.  28. 

As  to  the  validity  of  acts  done  by  a  disqualified  director,  see  infra,  clause  111, 
p.  743,  and  supra,  p.  722.  See  also  Halifax  Sugar  Refining  Co.  v.  Frankli/n, 
62  L.  T.  N.  S.  563;  Owen  aitd  Ashworth's  Claim,  (1901)  1  Ch.  115;  Hoivbeach 
Coal  Co.  V.  Teague,  5  H.  &  N.  151;  Dawson  v.  African  Land  Co.,  (1898)  1 
Ch.  6;  Iron  Ship  Co.  v.  Blunt,  L.  E.  3  C.  P.  484;  Sharp  v.  Dawes,  2 
Q.  B.  D.  26. 

Where  an  office  was  to  be  vacated  ''  if  he  absents  himself  during  six  months^ 
except  from  temporary  illness  or  other  cause  approved  by  the  board,"  it  was 
held  that  the  officer  was  entitled  to  an  opportunity  of  explaining  his  absence. 
Richardson  v.  Methley  School  Board,  (1893)   3  Ch.  510. 

As  to  a  director's  liability  for  negligence  by  non-att«ndance  at  board  meet- 
ings, see  p.  714,  supra. 

[(/)  If  he  is  concerned  or  interested  in  or  participates  in  the  profit** 
of  any  contract  vnih.  or  work  done  for  the  coy;  but  no 
director  shall  vacate  his  office  by  reason  of  his  being  a 
member  of  any  coy  which  has  entered  into  contracts  with  or 
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done  any   work  for  this  coy,  or  which  is  concerned  in  or    Form  251. 
participates   in   the  profits  of  any   contract  with  the  coy.  ~ 

Nevertheless  he  shall  not  vote  in  respect  of  any  contract  in 
which  he  is  so  interested.] 

Where  this  is  used,  clause  93,  infra,  will  be  omitted.  Although  being  in- 
terested, &c.  automatically  vacates  the  office,  the  disqualification  only  continues 
BO  long  as  the  contract  continues,  and  if  after  the  contract  has  come  to  an  end 
the  person  interested  is  re-elected,  his  election  is  good,  although  the  fact  of  his 
having  been  interested  has  not  then  been  discovered.  Bodega  Co.,  (1904)  1  Ch. 
276.  A  man  who  is  a  shareholder  in  another  company  which  contracts  with 
the  company  is  "  interested  "  in  the  contract.  Todd  v.  liobinson,  14  Q.  B.  Div. 
739;  Dimes  v.  Grand  Junction,  3  H.  L.  C.  759;  and  see  Whiteley  v.  Barley, 
21  Q.  B.  Div.  154;  City  of  London  Electric  Lighting  Co.  v.  Mayor  of  London, 
(1903)  A.  C.  434;  Turnbull  v.  West  Riding  Club,  70  L.  T.  92. 

(g)  If  by  notice  in  writing  to  the  coy  he  resign  his  office. 

A  valid  resignation  cannot  be  withdrawn.  Reg.  v.  Mayor  of  Wigan,  14 
Q.  B.  D.  908. 

It  does  not  require  acceptance.  Transport,  Ltd.  v.  Schonbery,  21  T.  L.  11. 
305;  and  see  notes  to  clause  88,  supra. 

Sometimes  a  further  paragraph  is  added:  — 
(h)  If  he  is  requested  in  writing  by  all  hie  co-directors  to  resign.] 


92.  No  director  shall  be  disqualified  by  his  office  from  contracting  Directors  may 
with  the  coy  eitlier  as  vendor,  purchaser,  or  otherwise,  nor  shall  any  contract  with 
such  contract,  or  any  contract  or  arrangement  entered  into  by  or  on 
behalf  of  the  coy  in  which  any  director  sliall  be  in  any  way  interested, 
be  avoided,  nor  shall  any  director  so  contracting  or  being  so 
interested  be  liable  to  account  to  the  coy  for  any  profit  realized  by  any 
such  contract  or  arrangement  by  reason  of  such  director  holding  that 
office  or  the  fiduciary  relation  thby  established,  but  it  is  declared  •* 

that  the  nature  of  his  interest  must  be  disclooed  by  him  at  the  meeting 
of  the  directors  at  which  the  contract  or  arrangement  is  determined 
on,  if  his  interest  then  exists,  or  in  any  other  case  at  the  first  meeting 
of  the  directors  after  the  acquisition  of  his  interest, .  and  that  no 
director  shall  as  a  director  vote  in  respect  of  any  contract  or  arrange- 
ment in  which  he  is  so  interested  as  afsd;  and  if  he  do  so  vote  his 
vote  shall  not  be  counted  [but  this  prohibition  shall  not  apply  to  the 
agreemt  mentd  in  clause  3  hereof  or  to  any  matters  arising  thereout, 
or  to  any  contract  by  or  on  behalf  of  the  coy  to  give  to  the  directors 
or  any  of  them  any  security  for  advances  or  by  way  of  indemnity,  or 
to  a  settlement  or  set-off  of  cross-claims,  and  it  may  at  any  time  or 
times  be  suspended  or  relaxed  to  any  extent  by  a  general  meeting]. 

Sometimes   the   words   are   added :    "  A.   general    notice    that   a  director   is   a 
member  of  any  specified  firm  or  company,  and  is  to  be  regarded  as  interested 
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FOFDl  251.     '"  *'iy  subsequent  transactions  with  such  firm  or  company,  shall  be  sufficient 

— — — — disclosure   under   this   clause,   and   after   such   general    notice   it  shall   not   bo 

necessary  to  give  any  special  notice  relating  to  any  particular  transaction  with 
such  firm  or  company." 

The  reference  to  the  preliminary  agreement  is  only  required  where  a  director 
is  interested  in  that  agreement  as  a  vendor  or  otherwise. 

But  when  the  number  of  directors  is  small  it  may  be  necessary  to  relax  the 
rule  still  further,  as  otherwise  a  proper  quorum  (see  clause  106,  infra)  cannot 
be  obtained,  for  a  quorum  of  directors  means  a  quorum  competent  to  transact 
and  vote  on  the  business  before  the  board,  which  an  interested  director  rx 
hypothesi  is  not.     Greymouth  Point,  ^c.  Co.,  (1904)  1  Ch.  32. 

As  a  director  stands  in  a  fiduciary  relation  towards  the  company,  he  cannot, 
unless  the  articles  otherwise  provide,  contract  with  the  company.  Albion,  >|c- 
Co.  V.  Martin,  1  C.  Div.  580.  Nor  does  it  make  any  difference  that  the 
contract  is  open  and  above-board  as  between  the  contracting  director  and  his 
co-directors.  Ibid.  For  the  company  is  entitled  to  the  collective  wisdom  of 
its  directors.  Imperial,  ^c.  Association  v.  Coleman,  6  Ch.  558;  as  to  which, 
see  Costa  Rica  Rail.  Co.  v.  Forwood,  (1900)  1  Ch.  756,  affirmed  (1901)  1  Ch. 
746.  And  a  director  is  not  "allowed  to  enter  into  engagements  conflicting,  or 
which  may  possibly  conflict,  with  the  interests  of  those  whom  he  is  bound  to 
protect.  So  strictly  is  this  principle  adhered  to  that  no  question  is  allowed 
to  be  raised  as  to  the  fairness  or  unfairness  of  a  contract  so  entered  into." 
Aberdeen  Co.  v.  JUackie,  1  Macq.  461;  Parker  v.  McKenna,  10  Ch.  Ill;  Bray 
v.  Ford,  (1896)  A.  C.  50;  Re  Cape  Breton  Co.,  29  Ch.  D.  795;  Chesterfield 
and  Boythorpe  Colliery  v.  Black,  26  W.  R.  207;  Leeds  and  Ilanley  Co.,  (1902) 
2  Ch.  809;   Boston  Beep  Sea  Fishing  Co.  v.  Ansell,  39  Ch.  D.  339. 

But  a  company  may  unquestionably  waive  the  benefit  of  the  rule.  Imperial, 
4c.  Association  v.  Coleman,  6  Ch.  568;  L.  R.  6  11.  L.  190;  Southall  v. 
British  Mutual,  ^c.  Society,  6  Ch.  619;  Black  v.  Mallalue,  7  W.  R.  303; 
Adamson's  case,  18  Eq.  670;  Kaye  v.  Croydon  Tramways  Co.,  (1898)  1  Ch. 
358 ;  Costa  Rica  Rail.  Co.  v.  Forwood,  supra.  (In  the  last  case  cited,  the 
profits  were  only  collateral,  tlie  director  being  interested  as  a  large  shareholder 
in  another  company  and  a  partner  in  the  firm  that  managed  it.) 

And  it  has  now  become  very  common  to  do  so,  and  to  insert  clauses  to  the 
effect  of  the  above.  Moreover,  the  company  in  general  meeting  can  sanction 
a  contract  in  which  a  director  is  interested.  Grant  v.  United  Switchback  Co., 
40  C.  Div.  135. 

But  when  a  contract  is  to  be  submitted  to  a  meeting  for  confirmation,  and 
directors  of  the  company  are  interested  therein,  the  notice  convening  the 
meeting  must  give  particulars  as  to  such  interest.  Kaye  v.  Croydon  Tratnivays 
Co.,  (1898)  1  Ch.  338  (C.  A.);  Ti-essen  v.  Henderson,  (1899)  1  Ch.  861;  Nor- 
■mandy  v.  Ind,  Coope  #  Co.,  (1908)  1  Ch.  84. 

It  may  be  convenient  here  to  refer  more  explicitly  to  the  well-settled  rule 
that  an  agent  cannot,  without  the  knowledge  and  consent  of  his  principal,  be 
allowed  to  make  any  profit  out  of  the  matter  of  his  agency  beyond  his  proper 
remuneration.  This  rule  applies  with  peculiar  stringency  to  the  directors  of 
joint-stock  companies. 

This  rule,  as  Lord  Cairns,  L.  C,  said  {Parker  v.  McKenna,  10  Ch.  96,  118), 
is  "  not  a  technical  or  arbitrary  rule.  It  is  a  rule  founded  upon  the  highest 
and  truest  princi])les  of  morality.  No  man  can,  in  this  Court,  acting  as  an 
agent,  be  allowed  to  put  himself  into  a  position  in  which  his  interest  and  duty 
will  conflict." 

Lord  Herschell  has  put  the  proposition  somewhat  differently,  thus: — "  It 
is  an  inflexible  rule  of  a  Court  of  Equity  that  a  person  in  a  fiduciary  position 
such  as  the  respondent's  is  not,  unless  otherwise  expressly  provided,  entitled  to 
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make  a  profit;  he  is  not  allowed  to  put  himself  in  a  position  where  his  interest  Form  251. 
and  duty  conflict.  It  does  not  appear  to  me  that  this  rule  is,  as  has  been  said, 
founded  upon  principles  of  morality.  I  regard  it  rather  as  based  on  the  con- 
sideration that,  human  nature  being  what  it  is,  there  is  danger  in  such  cir- 
cumstances of  the  person  holding  a  fiduciary  position  being  swayed  by  interest 
rather  than  by  duty,  and  thus  prejudicing  those  whom  he  was  bound  to  protect. 
It  has,  therefore,  been  deemed  expedient  to  lay  down  this  positive  rule.  But 
[  am  satisfied  that  it  might  be  departed  from  in  many  cases  without  any  breach 
of  morality,  without  any  wrong  being  inflicted,  and  without  any  consciousness 
of  wrong-doing.  Indeed,  it  is  obvious  that  it  might  sometimes  be  to  the 
advantage  of  the  beneficiaries  that  their  trustee  should  act  for  them  profes- 
sionally rather  than  a  stranger,  even  though  the  trustee  were  paid  for  his 
services."     Bray  v.  Ford,  (1896)  A.  C.  44,  51. 

All  that  is  required  is  that  the  other  directors  should  have  such  knowledge 
as  will  enable  them  to  scrutinize  the  terms  of  the  contract  with  more  than 
usual  care.  Imperial  Association  v.  Coleman,  6  H.  L.  190;  Southall  v.  British 
Mutual,  6  Ch.  619;  Adamson's  case,  18  Eq.  670;  Costa  Rica  Co.  v.  Forwood, 
(1906)  1  Ch.  756. 

It  is  sufficient  to  bring  the  case  within  the  rule  if,  although  the  contract  is 
not  directly  with  the  company,  the  interest  is  such  as  to  cause  a  conflict  between 
interest  and  duty.  Barnacle  v.  Clark,  (1900)  1  Q.  B.  279.  And  oven  without 
showing  privity  of  contract  between  them  a  sub-agent  is  liable  to  the  original 
principal.     Poicell  v.  Evan  Jones  i;  Co.,  (1905)  1  K.  B.  11. 

Sec  the  above  cases  and  the  following:  — 

P'irker  v.  Lewis,  8  Ch.  1035;  Ottoman  Bank  v.  Farley,  17  W.  R.  761; 
Carling's  case,  1  C.  Div.  123;  Morvah  Consols,  S;o.  Co.,  2  C.  Div.  1;  Morison  v. 
Thompson,  L.  R.  9  Q.  B.  480;  Pearson's  case,  5  C.  Div.  336;  Phosphate  Co. 
v.  J/artmont,  ibid.  394;  Dunne  v.  English,  18  Eq.  524;  De  Bussche  v.  Alt, 
8  C.  Div.  300;  Eden  v.  Ridsdale's  Co.,  23  Q.  B.  D.  3G8;  Boston  Deep  Sea 
Co.  V.  Ansell,  39  C.  Div.  339. 

Mere  notice  of  an  intention  not  to  perform  a  contract  will  not  put  an 
interested  director  in  an  uninterested  position;  ho  must  obtain  a  proper  release 
from  persons  competent  to  give  it.  Gloucester  Municipal  Election  Petition, 
(1901)  1   Q.  B.  683;   Shipway  v.  Broadwood,  (1899)  1  Q.  B.  369. 

A  director  cannot  sue  for  a  bribe.  Harrington  v.  Victoria  Dock,  3  Q.  B.  D. 
549.  And  a  dishonest  agent  cannot  recover  his  remuneration  from  his  prin- 
cipal {Andrews  v.  Ramsey,  (1903)  2  K.  B.  635) ;  but  if  he  has  obtained, 
without  fraud  and  bond  fide  believing  that  under  a  custom  he  is  entitled  to 
retain  it,  a  discount,  he  is  not  debarred  from  recovering  his  remuneration  less 
such  discount.     Jlippisley  v.  Knee,  (1905)  1  K.  B.  1. 

The  company  can  sue  the  briber  for  the  amount,  because  what  the  agent 
acquires  he  acquires  for  the  company.  Mayor  of  Salford  v.  Lever,  (1891)  1 
Q.  B.  188;  Whaley  Bridge  Co.  v.  Green,  5  Q.  B.  D.  109;  Grant  v.  Gold 
Exploration  and  Development  Syndicate,  (1900)  1  Q.  B.  233,  in  which  case 
the  company  was  held  entitled  to  sue  for  the  full  amount  of  the  commission 
promised  less  the  amount  actually  paid,  although  by  subsequent  arrangement 
the  amount  had  been  reduced. 

In  the  alternative  the  company  may,  if  it  chooses,  rescind  the  contract,  for 
where  one  party  to  a  contract  bribes  or  has  any  underhand  dealing  with  the 
agent  of  the  other  party,  the  latter  on  discovery  may  repudiate  the  contract. 
Panama  and  Pacific,  <^e.  Co.  v.  Indiarubber,  ^c.  Co.  (1875),  10  Ch.  515 
(C.  A.);  Shipway  v.  Broadwood,  (1899)  1  Q.  B.  369  (C.  A.);  and  see  the 
Prevention  of  Corruption  Act,  1906. 

In  euch  cases  the  Court  will  not  enter  into  an  inquiry  what  efl:'ect  the  bribe  had 
on  the  agent.     "  Directly  it  is  proved  that  money  was  paid  or  promised  to  the 
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Form  251.     "o<''»t  oJ^  the.  other  party,  it  in  quite  unnocos.-iary  to  go  farther  and  see  what  eti'eot 

■ that  had  on  the  mind  of  the  person  to  whom  it  was  paid  or  to  be  paid."      Per 

Chitty,  L.  J.,  in  the  case  last  mentioned.  In  direct  conflict  with  these  decisions 
is  Jiotcland  v.  Chapman,  W.  N.  (1901)  153,  in  which  Buckley,  J.,  held  that 
a  contract  was  not  rendered  voidable  by  bribing  the  other  party's  agent,  if, 
having  regard  to  the  amount,  the  balance  of  his  interest  was  in  favour  of 
doing  his  duty  to  his  principal. 

Sometimes  voting  is  permitted;  and  it  would  apjiear  that  even  when  the 
party  interested  may  not  vote  as  a  director  he  may  vote  as  a  shareholder  in  the 
event  of  the  matter  being  referred  to  a  general  meeting.  M.  W .  Transporta- 
tion Co.  V.  Beatty,  12  App.  Cas.  589;  Greenfield  v.  Porter,  (1902)  1  Ch.  530; 
Burland  v.  Earle,  (1902)  A.  C.  83. 


At  times  a  clause  as  follows  is  inserted:  — 

93.  A  director  of  this  coy  may  bo,  or  become,  a  director  of  any 
coy  promoted  by  this  coy,  or  in  which  it  may  be  interested  as  a  vendor, 
shareholder,  or  otherAvisc,  and  no  such  direr-tor  shall  be  accountable 
for  any  benefits  received  as  director  or  member  of  such  coy." 

Such  a  clause  is  occasionally  inserted  where  the  formation  of  other  companies 
is  in  view. 

Prima  facie  a  director  may  act  as  a  director  of  even  a  rival  company. 
London,  ^-c.  Co.  v.  New  Maahonaland  Co.,  W.  N.  (1891)  165.  And  if  he  holds 
his  qualification  in  trust  for  another  concern  he  is  not  accountable  for  his  fees 
to  that  concern.     Dover  Conl fields  Extension,  Ltd.,  (1908)  1  Ch.  65. 

A  limited  company  which  has  the  requisite  power  may  be  the  sole  director 
of  another  company.     Ihdaicayo  Market  Co.,  (1907)  2  Ch.  458. 


Rotation  and 
retirement  of 
directors. 


Rotation  of  Directors. 

04.  At  the  ordinary  general  meeting  to  be  held  in  the  year , 

and  at  every  succeeding  ordinary  general  meeting,  one-third  of  the 
directors,  or,  if  their  number  is  not  a  multiple  of  three,  then  the 
number  nearest  to,  but  not  exceeding  one-third,  shall  retire  from 
office. 


The  above  is  a  clause  which  is  in  very  general  use.  Sometimes  it  is  provided 
in  the  case  of  a  small  number  of  directors,  e.g.,  five  or  less,  that  "  two  [or  one] 
of  the  directors  shall  retire." 

Sometimes  the  clause  is  framed  like  clause  82  of  Table  A.,  and  provides  that 
the  meeting  is  to  stand  adjourned  for  a  week ;  and  that  if  at  the  adjourned 
meeting  their  places  are  not  filled  up  the  directors  shall  continue  in  oflice.  It 
has  been  held  that  in  such  case,  even  if  the  adjourned  meeting  is  not  in  fact 
held,  the  directors  will  continue  in  office.     Great  Northern  Salt,  44  C.  D.  472. 

Table  A.  provides  that:  — 

"  At  the  first  ordinary  meeting  of  the  company,  the  whole  of  the  director.s 
shall  retire  from  office;  and  at  the  ordinary  meeting  in  every  subsequent  year 
one-third  of  the  directors  for  the  time  being,  or,  if  their  number  is  not  three 
or  a  multiple  of  three,  then  the  number  nearest  to  one-third  shall  retire  from 
office." 
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Eut  this  form  of  clause  is  seldom  adopted  in  its  integrity.     The  promoters     form  251. 
generally  nominate  the  first  directors,  and  it  is  considered  only  fair  that  they 
should  have  a  reasonable  time  to  try  their  policy.     Of  course,  if  the  company 
chooses,  it  can  at  any  time  remove  them  under  clause  99. 


95.  The   one-third,    or  other  nearest  number,   to    retire    at    the  Which  direc- 

ordinarj  meeting  to  be  held  in  the  year shall,  unless  the  directors  *°^*^  ^  retire. 

agree  among  themselves,  be  determined  by  lot;  in  every  subsequent 

year  the  one-third,  or  other  nearest  number,  who  have  been  longest 
in  office  shall  retire.  As  between  two  or  more  who  have  been  in  office 
an  equal  length  of  time  the  director  to  retire  shall  in  default  of 
agreemt  between  them  be  determined  by  lot.  The  length  of  time  a 
director  has  been  in  office  shall  be  computed  from  his  last  election  or 
appointment  where  he  has  previously  vacated  office.  A  retiring 
director  shall  be  eligible  for  re-election. 

96.  The  coy  at  any  genei-al  meeting  at  which  any  directors  retire  in  Meeting  to  till 
manner  afsd  shall  fill  up  the  vacated  offices  by  electing  a  like  number  "P  vacancies, 
of  persons  to  be  directors  [and  without  notice  in  that  behalf  may  fill 

up  any  other  vacancies]. 

Tlie  words  in  brackets  are  very  commonly  absent,  and  in  such  case  it  is  by  no 
means  clear  that  the  meeting  could,  without  notice,  fill  up  a  vacancy,  unless  it 
was  caused  by  retirement  "  in  manner  aforesaid."  But  see  Miinsfer  v.  Cnni- 
mell  Co.,  21  C.  D.  188,  and  compare  with  Imperial  Hydropathic  Co.  v. 
Ifampson,  23  C.  Div.  1. 

Votes  given  in  favour  of  a  disqualified  person  may  be  thrown  away  where 
notice  of  the  disqualification  is  brought  home  to  the  voters.  Hef/.  v.  Tewkes- 
bury, L.  R.  3  Q.  B.  635.  And  in  the  result  the  candidate  who  stands  next  may 
be  entitled  to  office. 

Where  there  are  several  vacancies  to  be  filled  up,  each  candidate's  name 
should  be  put  and  voted  on  separately.  To  put  forward  a  list  and  vote  for  the 
candidates  therein  in  a  batch  is  not  allowable,  for  the  meeting  is  not  bound  to 
fill  up  the  vacancies,  and  list  votini^,  in  the  absence  of  special  provision,  is  only 
allowable  where  a  given  number  are  to  be  elected  on  a  given  day  under  a  statute 
to  an  official  position.  See  Reff.  v.  Brightwell,  10  A.  &  E.  176;  Reg.  v.  Player. 
•2  B.  &  A.  707;  Rex  v.  Monday,  2  Cowp.  530. 


97.   If,  at  any  general  meeting  at  which  an  election  of  directors  Retiring 
ought  to  take  place,  the  places  of  the  retiring  directors  are  not  filled  dir^crors  to 

...  ,  1      1    1     •        1  rpmain  m 

up,  the  retiring  directors,  or  such  of  tliem  as  have  not  had  their  places  office  till 
tilled  up,  shall,  if  willing,  continue  in  office  until  the  ordinary  meeting 
iu  the  next  year,  and  so  on  from  year  to  year  until  tlicir  places  are 
filled  up,  unless  it  shall  be  determined  at  such  meeting  [on  due  notice] 
to  reduce  the  number  of  directors. 


successors 
appointed. 


If  by  reason  of  the  refusal  of  a  director  to  continue  there  remains  a  vacancy, 
it  can  be  filled  up  as  a  casual  vacancy.  See  Munster  v.  Cnmmell  Co.,  tibi  supra. 
""  Casual   vacancy "   means   any   vacancy   not  occurring    by   effluxion   of   time, 
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Form  251.  that  is,  any  vacancy  occurring  by  death,  resignation,  or  bankruptcty.  York 
Tramways  v.   Willows,  8  Q.  B.  D.  694. 

But  for  this  clause  the  acts  of  a  director  who,  after  his  office  was  vacated, 
under  clause  95,  continued  to  act,  would,  subject  to  sect.  74  of  the  Act  {infra, 
p.  743,  note  to  clause  111),  be  void  as  against  the  members.  Gardm  GuUy,  ifc. 
Co.  V.  McLister,  1  App.  Gas.  39.  Apart  from  such  a  clause,  a  director  whose 
term  of  office  is  up  vacates  office,  and  if  he  continues  to  act  is  merely  a  de  fado 
director.  See  Tynp.  Steamship  Insurance  Association  v.  Brown,  74  L.  T.  283. 
See  infra,  clause  111. 

A  shareholder  can  vote  for  his  own  election,  for  he  is  not  in  a  fiduciary  posi- 
tion. If  he  appoints  a  proxy,  clearly  the  proxy  can  vote  for  the  appointor,  and 
it  would  seem  that  he  can  vote  in  his  own  favour  with  or  without  express 
authority,  for  it  is  the  appointor  who  votes.  Qui  facit  per  alium  facit  per  so. 
The  doctrine  that  a  person  empowered  to  appoint  new  trustees  cannot  appoint 
himself  trustee  {Skflat's  Settleynent,  42  C.  D.  522),  is  not  applicable,  for  in  that 
case  the  power  is  a  fiduciary  one. 

If  tlie  words  in  brackets  are  omitted,  it  seems  that  a  resolution  not  to  fill  up 
the  places  of  the  retiring  directors,  and  to  "  reduce  the  number  of  directors 
accordingly,"  is  operative  without  notice,  if  the  reduced  number  is  not  below  the 
minimum  fixed  by  the  articles.     Bennett  Bros.,  Ltd.  v.  Lewis,  48  S.  J.  14. 


Power  for 
general 
meeting  to 
increase  or 
reduce 
number  of 
directors. 


98.  The  coy  in  general  meeting  may  from  time  to  time  increase  or 
reduce  the  number  of  directors,  and  may  [alter  their  qualification 
and  may]  also  determine  in  what  rotation  such  increased  or  reduced 
number  is  to  go  out  of  office. 

The  words  in  brackets  are  sometimes  found  useful. 


Power  to 
remove 
director  by 
extraordinary 
resolution. 


99.  The  coy  may  by  extraordinary  resolution  remove  any  director 
before  the  expiration  of  his  period  of  office,  and  appoint  anotlier 
[qualified]  person  in  his  stead:  the  person  so  appointed  shall  hold 
office  during  such  time  only  as  the  director  in  whose  place  he  is 
appointed  would  have  held  the  same  if  he  had  not  been  removed. 


Directors  of  a  company  cannot  be  removed  during  their  term  of  office  by  the 
shareholders,  unless  there  is  a  special  provision  for  that  purpose  in  the  articles. 
Imperial  Hydropathic  Co.  v.  Hampson,  23  C.  Div.  1;  Isle  of  Wiyht  Rail.  Co. 
v.  Tahourdin,  25  Ch.  D.  330;  Broivne  v.  La  Trinidad,  37  Ch.  D.  11;  and  see 
Logan  v.  Davis,  104  L.  T.  914,  infra,  p.  738. 

If  there  is  no  power  the  articles  must  first  be  altered,  and  then  the  power 
exercised.  However,  if  in  any  case  where  there  is  no  power  it  is  desired  to  act 
promptly,  a  special  resolution  can  be  passed  giving  power  to  a  general  meeting 
to  remove,  and  the  notice  convening  the  confirmatory  meeting  can  state  that  if 
the  resolution  is  confirmed  a  further  resolution  will  be  proposed  removing 
Mr.  A.  from  office.  Sometimes  the  majority  is  not  sufficiently  powerful  to 
pass  a  special  resolution  for  removal,  as  was  the  case  in  Automatic  Self- 
cleansing  Filter  Syndicate  Co.  v.  Cuntiinghame,  (1906)  2  Ch.  34.  Where  this 
is  the  situation  a  mere  majority  of  the  shareholders  cannot  interfere  with  the 
mandate  given  to  the  directors  by  the  ivhole  body  of  shareholders.  Gramophone 
and  Typeivriter,  (1908)  2  K.  B.  80;  Salmon  v.  Quin  and  Axtens,  (1909)  1  Ch. 
311,    affirmed   by    House   of    Lords;    Logan   v.    Davis,    supra.      See,    however, 
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Marshall's  Valve  Gear  Co.  v.  Manning,  Wardle  #  Co.,  (1909)  1  Ch.  267.  But 
it  may  still  be  expedient  in  such  a  case  to  pass  a  resolution  approving  of  the 
director's  exclusion,  for  where  the  majority  of  shareholders  is  against  a  director, 
the  Court  will  not  force  him  on  the  company  by  injunction.  Ilarben  v.  Phillips, 
23  C.  Div.  1-1;  Bahibridge  v.  Smith,  41  C.  Div.  462.  It  is  a  different  matter 
where  the  directors — as  distinguished  from  the  company — exclude  a  co-director 
from  acting.  Then  the  Court  will  interfere,  as  against  the  directors,  by  injunc- 
tion.    Pulbrook  V.  Richmond  3Iining  Co.,  9  Ch.  D.  610, 

As  to  the  meaning  of  extraordinary  resolution,  see  sect.  69  of  the  Act,  and 
p.  1092,  infra.  Table  A.,  clause  86,  provides  for  removal  by  extraordinary 
resolution.  Sometimes  the  clause  is  framed  as  follows:  "The  company  in 
general  meeting  may,"  &c. 

Sometimes  where  paragraph  (A)  of  clause  91  is  not  inserted,  it  is  considered 
expedient  to  insert  a  clause  to  the  effect  that  "  the  directors  may,  at  a  meeting 
specially  convened  for  the  purpose  by  a  resolution  of  a  three-fourths  majority 
of  the  directors  present  thereat,  suspend  any  director,  and  at  the  expiration  of 
fourteen  days  a  director  so  suspended  shall  vacate  office,  unless  he,  within  that 
period,  gives  notice  to  the  company  that  he  appeals  to  a  general  meeting;  and 
if  he  so  appeals  the  directors  shall,  with  all  convenient  speed,  convene  a  general 
meeting  to  consider  such  appeal,  and  such  meeting  may  annul  the  suspension 
or  may  affirm  it  and  remove  the  director." 

Where  the  power  to  remove  is  only  for  reasonable  cause,  it  is  for  the  meeting 
to  decide  what  is  reasonable  cause,  and  the  Court  will  not  interfere  with  their 
decision.  Inderwick  v.  Snell,  2  M.  &  G.  216;  and  see  Gresham  Life,  8  Ch. 
449;  Osgood  v.  Nelson,  L.  R.  5  H.  L.  636.  If  a  director  cannot  be  removed, 
and  the  result  is  a  deadlock,  a  winding-up  order  may,  semble,  be  obtained. 
Sailing  Ship  Kentmere,  W.  N.  (1897)  58;  and  see  Brick  and  Stone  Co.,  W.  N. 
(1878)  58. 
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[99a..  Any  casual  vacancy  occuiTing  among  the  directors  may  be  Directors  may 
filled  up  by  the  directors ;  but  any  person  so  chosen  shall  retain  his  ^'1  "P  casual 
office  so  long  only  as  the  vacating-  director  would  have  retained  the 
same  if  no  vacancy  had  occurred.] 

This  clause  is  usually  inserted  where  clause  85  is  not  used.  It  would  be 
extremely  inconvenient  in  most  cases  if  a  general  meeting  of  the  company  had 
to  be  called  to  fill  up  a  casual  vacancy. 

A  casual  vacancy  means  any  vacancy  arising  otherwise  than  by  retirement 
under  clause  94  {Munster  v.  Cammell  Co.,  21  C.  D.  183),  e.g.,  any  vacancy 
occurring  by  death,  resignation,  or  bankruptcy,  York  Tramways  v.  Willows, 
8  Q.  B.  Div,  694.  The  Court  will  not  interfere  with  the  exercise  of  a  discretion. 
Lambert  v.  Neuchatel  Asphalte  Co.,  30  W,  R.  914, 

To  fiU  up  a  vacancy  there  must  be  a  quorum,  Neivhaven  v,  Newhaven,  30 
C.  D.   380, 

Where  the  directors  are  given  a  general  power  \^supra,  note  to  clause  85]  to 
appoint  additional  directors,  this  clause  will  be  omitted. 


100.  No  person,  not  being  a  retiring  director,  shall,  unless  recom-  -when  candi- 
mended  by  the  directors  for  election,  be  eligible  for  election  to  the  date  for  office 
office  of  director  at  any  general  meeting",  unless  he,  or  some  other  n^^stgive 
member  intending   to  propose  him,  has,  at  least  seven  clear  days  notice. 
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Form  251.  befoi-e  the  meeting,  left  at  the  office  a  notice  in  writing  duly  signed, 
signifying  his  candidature  for  the  office,  or  the  intention  of  such 
member  to  propose  him. 

This  clause  is  found  convenient  and  for  the  benefit  of  a  company.  It  enables 
in((uiriea  to  be  made  as  to  a  candidate's  antecedents,  &c.,  &c.  See  Barber's  catp, 
5  C.  Div.  963. 


Register  of  101.   The  coy  is  to  keep  at  its  office  a  register  containing  the  names 

(tirectors  and    ^j^^  addresses  and  occupations  of  its  directors,  and  is  to  send  to  the 

notiiicatiou  oi  .  .     ^ 

chauge8  to        Registrar  of  Companies  a  copy  of  such  register,  and  shall  from  time 

registrar.  ^q  time  notify  to  the  registrar  any  change  that  takes  place  in  such 

directors,  as  required  by  sect.  75  of  the  Cos  (Consolidation)  Act,  1908. 

The  above  clause  is  in  the  terms  of  sect.  75  of  the  Companies  Act,  1908. 
It  seems  desirable  to  insert  such  a  claujte  by  way  of  reminder,  but  if  preferred 
the  clause  can  easily  provide  that  the  directors  shall  comply  with  sect.  75  in 
regard  to  keeping  a  register  of  directors  or  managers,  and  notifying  changes  to 
the  registrar. 


Power  to 
Mppoiiit 
managing 
director.     , 

/ 


Managing  Director. 

102.  The  directors  may,  from  time  to  time,  appoint  one  or  more  of 
their  body  to  be  managing  director  or  managing  directors  of  the  coy, 
either  for  a  fixed  term  or  without  any  limitation  as  to  the  period  for 
which  he  or  they  is  or  are  to  hold  such  office,  and  may  from  time  to 
time  remove  or  dismiss  him  or  them  from  office  and  appoint  another 
or  others  in  his  or  their  place  or  places. 


The  above  and  the  following  are  the  usual  clauses  as  to  a  managing  director. 
It  seems  expedient  in  most  cases  to  insert  them  in  order  to  avoid  the  necessity  of 
having  to  alter  the  articles.  Of  course,  the  exercise  of  the  powers  contained  in 
these  clauses  is  optional.  Not  uncommonly  the  first  managing  director  is 
appointed  by  the  articles. 

Where  directors,  under  a  power  vested  in  them  by  the  articles,  have  ap- 
pointed one  of  themselves  managing  director,  a  majority  of  the  shareholders, 
though  disapproving  the  appointment,  cannot  interfere,  because  by  another 
article  the  directors  are  to  carry  on  the  business  "  subject  to  such  regulations 
as  may  be  made  by  the  company  in  general  meeting."  Logan  v.  Davis,  104 
L.T.  914. 


What  provi- 
sions he  will 
be  subject  to. 


103.  A  managing  director  shall  not,  while  he  continues  to  hold  that 
office,  be  subject  to  retirement  by  rotation,  and  he  shall  not  be  taken 
into  account  in  determining  the  rotation  of  retirement  of  directors, 
but  he  shall,  subject  to  the  provisions  of  any  contract  between  him  and 
the  coy,  be  subject  to  the  same  provisions  as  to  resignation  and 
removal  as  the  other  directors  of  the  cov,  and  if  he  cease  to  hold  the 
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office  of  director  from  aii}  cause,  he  shall,  ipso  facto  and  immediately,    Form  251. 
cease  to  be  a  managing  director. 

104.  The  remuneration  of  a  managing  director  shall  from  time  to  Remuneration 
time  be  fixed  by  the  directors,  and  may  be  by  way  of  salary,  or  com-  ^r^tor.^""^ 
mission,  or  participation  in  profits,  or  by  any  or  all  of  those  modes. 

Sometimes  the  articles  give  him  a  commission  on  the  profits,  or  on  the 
surplus  profits,  or  on  the  dividend  paid. 

A  managing  director  may  be  entitled  in  a  winding-up  to  prove  for  arrears  of 
salary  in  competition  with  outside  creditors.  Bale  and  Plant,  43  C.  D.  255. 
And  see  JSx  parte  Beckwith,  (1898)  1  Ch.  324;  Shaws,  Bryant  #  Co.,  W.  N. 
(1901)  124. 

But  a  managing  director  whose  salary  has  not  been  duly  assigned  to  him  may 
have  to  account  for  it.    Liverpool  Household  Stores,  62  L.  T.  878. 

Where  a  managing  director  is  appointed  for  a  term  with  a  covenant  not  to 
compete  with  the  company,  and  a  winding-up  commences  whereby  the  company 
is  disabled  from  continuing  his  employment,  he  may  be  entitled  to  disregard  the 
covenant.  Measures  Brothers  v.  Measures,  (1910)  2  Ch.  248;  General  Bill- 
posting  Co.   v.   Atkinson,   (1909)   A.   C.   118. 


105.   The  directors  may  from  time  to  time  entrust  to  and  confer  r(j\yer8and 
upon  a  managing  director  for  the  time  being  such  of  the  powers  n^"uaghig 
^xerciseable  under  these  presents  by  the  directors  as  Ihoy  may  think  director, 
fit,  and  may  confer  such  powers  for  such  time,  and  to  be  exer^sed 
for  such  objects  and  purposes,  aud  upon  such  terms  and  conditions, 
and  with  such  restrictions  as  they  think  expedient;  and  they  may 
confer  such  powers,  either  collaterally  with,  or  to  the  exclusion  of, 
and  in  substitution  for,  all  or  any  of  the  powers  of  the  directors  in 
that  behalf;  and  may  from  time  to  time  revoke,  withdraw,  alter,  or 
vary  all  or  any  of  such  powers. 

These  powers  will  be  conferred  by  resolution  of  the  directors.  In  the  absence 
of  express  power  to  delegate,  the  maxim  "  delegatus  non  potest  delegare " 
applies  to  directors.  Howard's  case,  1  Ch.  561;  Harris's  case,  7  Ch.  587.  In 
the  latter  case,  there  being  a  power  to  delegate,  it  was  held  that  an  allotment 
made  by  a  committee,  instead  of  by  the  board  of  directors,  was  valid.  See  also 
Land  Credit  Co.,  4  Ch.  460.  See  the  general  power  of  delegation,  infra, 
clause  109.  For  exceptions  to  rule,  see  Be  Bussche  v.  Alt,  8  C.  Div.  300;  and 
Rossiter  v.  Trafalgar  Co.,  27  Beav.  380.  The  mere  appointment  of  a  manager 
by  directors  under  a  power  for  that  purpose  will  only  operate  as  a  delegation  to 
such  manager  of  the  ordinary  commercial  business  of  the  company.  Cartmell's 
case,  L.  R.  9  Ch.  696.  Persons  dealing  bond  fide  with  a  managing  director  are 
entitled  to  assume  that  he  has  all  such  powers  as  he  purports  to  exercise,  if 
they  are  powers  wliich,  according  to  the  constitution  of  the  company,  a  managing 
director  might  have.  Biggerstaff  v.  Roioatt's  Wharf,  (1898)  2  Ch.  93;  Owen 
((tid  Ashworth's  Claim,  (1901)  1  Ch.  115. 
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Proceedings  of  Directors. 


directors,  and 
quoriuii 


Meetings  of  106.   The  direcixjrs  may  meet  together  for  the  dispatch  of  business, 

adjourn,  and  otherwise  reg-ulate  their  meeting-s  and  proceedings,  as 
they  think  fit,  and  may  determine  the  quorum  necessary  for  the 
transaction  of  business.  Until  otherwise  determined,  two  directors 
shall  be  a  quorum.  J^A  director  interested  is  to  be  counted  in  a 
quorum  notwithstanding  his  interest.] 

Tlie  directors  must,  prima  facie,  act  by  resolution  at  a  board  meeting  duly 
convened  and  constituted  (per  Cozens-Hardy,  J.,  Haijcraft  Gold  Reduction 
and  Mining  Co.,  (1900)  2  Ch.  230;  see  also  Harben  v.  Phillips,  23  Ch.  D.  14), 
for  the  company  is  entitled  to  the  benefit  of  their  combined  wisdom  in  board 
meeting  assembled.  But  if  the  articles  so  provide  (see  clause  112),  a  resolution 
in  writing,  signed  by  the  directors  without  meeting,  is  as  effective  as  a  resolu- 
tion passed  at  a  meeting. 

If  a  general  meeting  is  convened  by  the  secretary  without  proper  authority, 
it  is  irregular  (Haycraft  Gold  Reduction,  ^c.  Co.,  (1900)  2  Ch.  230;  State  of 
Wyoming  Syndicate,  (1901)  2  Ch.  431  (Wright,  J.)),  unless  before  the  day  fixed 
the  directors  ratify  the  act  of  the  secretary.  Hooper  v.  Kerr,  Stuart  if  Co.,  45 
S.  J.  139  (22  December,  1900);  Transport  Co.  v.  Schonherg,  21  T.  L.  R.  305. 

Where,  as  above  (clause  83),  it  is  provided  that  there  shall  be  a  certain 
minimum  number  of  directors,  and  the  articles  fix  the  quorum,  it  seems  that 
if  by  vacancies  the  number  be  reduced  to  less  than  the  minimum,  in  the  absence 
of  a  clause  similar  to  90,  nothing  can  be  done  until  the  minimum  number  is 
made  up  (^Alma  Spinning  Co.,  16  Ch.  D.  681;  A'lVA;  v.  Bell,  16  Q.  B.  290; 
Scottish  Petroleum  Co.,  23  C.  Div.  413;  Faure  v.  Phillipart,  58  L.  T.  527; 
Owen  ^-  Ashtvorth's  Claim,  (1901)  1  Ch.  115;  British  Empire  Match  Co.,  59 
L.  T.  292;  Sly,  Spink  *  Co.,  (1911)  2  Ch.  430);  though  it  may  be  that  in  such 
cases  the  remaining  directors  could  exercise  a  power  to  fill  up  the  vacancy. 
York  Tramways  Co.  v.  Willows,  8  Q.  B.  Div.  685.  Notwithstanding  the  de- 
fectiveness of  the  board  the  acts  of  the  directors  may  be  valid  in  favour  of  a 
person  who  has  no  notice  of  the  irregularity.  British  Asbestos  Co.,  (1903) 
1  Ch.  439. 

A  quorum,  it  has  been  held,  means  a  quorum  competent  to  transact  and  vote 
on  the  business  before  the  board,  and  a  resolution  passed  only  by  what  would 
be  a  quorum  if  one  of  the  number  was  not  interested  and  prohibited  from 
voting  is  invalid.     Greymouth  Point,  ^c.  Co.,  Yuill  v.  Same,  (1904)  1  Ch.  32. 

Where  no  quorum  is  fixed  by  the  articles,  and  no  power  to  fix  a  quorum  is 
given,  the  directors  must  act  on  the  footing  that,  to  constitute  a  valid  meeting, 
all  the  directors  must  be  summoned,  and  a  majority  must  be  present.  York 
Tramivays  Co.  v.  Willows,  ubi  supra.  And  where  the  articles  give  power  to 
appoint  a  quorum,  and  do  not  provide  as  above  for  an  interim  quorum,  there 
must  be  a  majority  of  the  directors  present  at  a  duly  convened  meeting  in 
order  efEectually  to  exercise  the  power.  Portuguese  Copper  Mines  Co.,  42 
C.  Div.  161.  If  no  quorum  has  been  fixed  the  number  that  usually  act  will  do. 
Lyster  v.  Case  (1867),  4  Eq.  233.  Moreover,  a  meeting  of  the  directors  to  be 
effective  must  be  duly  convened  by  proper  notice  to  each  director.  Browne  v. 
La  Trinidad,  37  C.  D.  1;  Harben  v.  Phillips,  supra;  Homer  Co.,  39  C.  D.  546; 
Haycraft  Gold,  ^o.  Co.,  (1900)  2  Ch.  230.  But  there  may  be  cases  in  which, 
even  in  the  absence  of  a  provision  to  the  contrary  as  above,  notice  need  not  be 
given  to  a  director  who  is  abroad  (^Halifax  Sugar  Co.,  62  L.  T.  564);  unless, 
perhaps,  he  is  within  easy  reach.  Portuguese  Copper  Mines  Co.,  42  C.  Div.  167. 
Reasonable  notice  should  be  given;  but  where  very  short  notice  is  given  to  a 


FORMS.  741 
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Browne  v.  La  Trinidad,  37  C.  Div.   1;   see  supra.     Unless  otherwise  provided 

by  the  regulations  of  the  company,  or  of  the  directors,  the  notice  convening  a 
meeting  of  tlie  directors  need  not  specify  the  business  to  be  transacted.  La 
Compagnie  de  Mayville  v.    Whitley,   (1896)   1  Ch.   788. 

Very  commonly  the  directors  determine  to  hold  ordinary  board  meetings  on  a 
specified  day  or  days  in  each  week  or  month,  and  at  a  specified  place  and  houi', 
and  of  course  notice  of  such  determination  renders  it  unnecessary  to  give  further 
notice  of  each  such  meeting. 

If  the  directors  act  at  an  irregular  board  meeting,  what  they  do  may  be 
void  {Homer  Co.,  39  C.  D.  S^S),  and  the  company  may  be  involved  in  serious 
consequent  difficulties.  But  it  is  usually  open  to  a  subsequent  regular  board 
meeting  to  ratify  what  has  been  done  by  an  irregular  board.  Portuguese  Copper 
Mines  Co.,  45  C.  Div.  26;  Land  Credit  Co.,  4  Ch.  473;  Hooper  v.  Kerr,  Stuart 
i-  Co.,  83  L.  T.  729;  State  of  Wyoming  Syndicate,  (1901)  2  Ch.  431.  In 
Portuguese  Copper  Mines  there  was  an  allotment  of  shares  to  A.  made  by  an 
irregular  board.  Some  time  afterwards,  A.  not  having  repudiated  the  allot- 
ment, it  was  ratified  by  a  regular  board,  and  it  was  held  that  A.  was  bound. 

The  decision  of  the  Court  of  Appeal  in  Bolton  Partners  v.  Lambert,  41 
C.  Div.  295,  goes  much  further.  In  that  case  it  was  held  that  a  contract  made 
by  A.,  purporting  to  act  on  behalf  of  a  company  (but  in  fact  without  authority), 
could  be  ratified  by  the  company  notwithstanding  that  the  other  party  to  such 
contract  had  repudiated  before  the  ratification.  This  is  a  startling  doctrine. 
The  cases  of  National  Coffee  Palace,  24  C.  Div.  374;  Richardson  v.  Williamson, 
L.  R.  6  Q.  13.  276;  Firhank  v.  Humphreys,  18  Q.  B.  Div.  54,  which  show  that 
where  one  person  purports  to  act  as  agent  for  another  he  is  to  be  regarded  as 
representing  that  he  is  authorized  by  that  other,  were  not  cited;  and,  having 
regard  to  these  cases,  it  may  bo  that,  if  the  agent  is  in  fact  unauthorized,  the 
other  party  may,  on  the  ground  of  misrepresentation,  repudiate  the  contract 
before  it  has  been  ratified.  It  has  now  been  judicially  declared  that  Bolton 
Partners  v.  Lambert  may  require  reconsideration.  Fleming  v.  Bank  of  New 
Zealand,  (1900)  A.  C.  587,  588.  In  any  case  ratification  must  be  within  a 
reasonable  time.  Portuguese  Copper  Mines  Co.,  45  C.  Div.  30;  Metropolitan 
Asylums  Board  v.  Kingham,  6  T.  L.  E..  217. 

Where  the  director  intends  but  does  not  purport  to  act  as  agent  for  the 
company,  the  company  cannot  ratify.  Keighley,  Maxted  Sj  Co.  v.  Durant, 
(1901)  A.  0.  240. 

A  formal  resolution  is  not  in  all  cases  necessary  to  show  that  directors  have 
sanctioned  a  particular  transaction,  as  the  following  observations  of  Giffard, 
L.  J.,  show.  ''  I  have  no  hesitation  in  saying,"  remarked  the  learned  judge, 
"  that  it  was  not  necessary  for  the  directors  to  pass  any  resolution  in  order  to 
make  the  acoex^tance  of  bills  binding  on  the  company,  or  in  saying  that  if  the 
directors  met  together,  and  the  chairman,  with  their  knowledge,  accepted  a  bill 
of  exchange,  that  would  bind  the  comjiany.  In  the  same  way,  if  a  bill  of 
exchange  had  been  accepted  by  the  chairman,  without  due  authority,  and  the 
directors  afterwards,  at  a  meeting,  knowing  that  the  acceptance  had  been  given 
and  dealt  with,  acted  on  the  footing  that  the  bill  had  been  properly  accepted,  I 
should  not  have  the  least  hesitation  in  saying  that  the  acceptance  would  bind  the 
company."    Land  Credit  Co.,  4  Ch.  460,  473.    But  see  the  note  to  clause  111. 

As  to  ratification  by  a  general  meeting.  Grant  v.  United  Switchback  Co., 
40  C.  D.  135;  Boschoek  Proprietary  Co.,  Ltd.  v.  Fuke,  (1906)  1  Ch.  148. 


106a.  A  direct/or  may  at  any  time  [aud  the  secretary,  ujjon  the  Director  may 
request  of  a  director,  shall]  convene  a  meeting  of  the  directors.     [It  meeting. 
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Form  251. 

How  ques- 
tions to  be 
decided. 


bhall  not  be  necessary  to  give  notice  of  a  meeting  of  tlie  directors  to  a 
director  who  is  not  in  the  United  Kingdom.]  Questions  arising  at 
any  meeting  shall  be  decided  by  a  majority  of  votes,  and  in  case  of  an 
equality  of  votes,  the  chairman  shall  have  a  second  or  casting  vote. 


A  person  dealing  with  tlie  company  is  not  bound  to  ascertain  that  the  seal 
has  been  affixed  by  the  authority  of  a  duly  constituted  board.  County  of 
Gloucester  Bank  v.  Rudry  Co.,  (1895)  1  Cli.  (529;  Owon  and  Ashworth's 
Claim,  (1901)  1  Ch.  115;  conf.  Mayor  of  St^ip/r.s  v.  Bank  of  England,  21 
Q,  B.  D.  161,  and  other  cases,  supra,  p.  83. 

Where,  as  in  Table  A.,  the  power  to  appoint  the  first  directors  is  vested  in  tlie 
subscribers,  they  need  not  hold  a  meeting  in  order  to  make  a  valid  appointment. 
Great  Northern  Salt,  S;c.  Co.,  44  C.  D.  472,  supra,  p.  717.  But  in  such  a  case 
all  the  subscribers  must  sign  and  not  merely  a  majoritj'.  John  Morlry  Building 
Co.  V.  Bourne,  (1891)  2  Ch.  392. 

Sometimes  proxies  are  allowed,  as  thus: — "A  director  may  attend  and  vote 
by  proxy  at  any  meeting  of  the  directors,  provided  such  proxy  is  a  member  and 
has  been  approved  of  as  such  by  the  unanimous  vote  of  the  directors,  and  has 
been  appointed  by  writing  under  the  hand  of  the  appointor.  The  appointment 
may  be  general  or  for  any  particular  meeting  or  meetings.  The  appointee  may 
be  another  director  of  the  company." 

Chairman.  107.  The  directors  may  elect  a  chairman  of  their  meetings,  and 

determine  the  i^eriod  for  which  he  is  to  hold  office;  but  if  no  such 
chairman  is  elected,  or  if  at  any  meeting  the  chairman  is  not  present 
at  the  time  appointed  for  holding  the  same,  the  directors  present  shall 
choose  some  one  of  their  number  to  be  chairman  of  such  meeting. 

Sometimes  the  first  chairman  is  specified,  so  as  to  avoid  discussion. 


Powers  of  108.  A  meeting  of  the  directors  for  the  time  being  at  which  a 

quorum.  quorum  is  present  shall  be  competent  to  exercise  all  or  any  of  the 

authorities,  powers,  and  discretions  by  or  under  the  articles  of  tlie  coy 

for  the  time  being  vested  in  or  exerciseable  by  the  directors  genierally . 

This  clause  merely  expresses  that  which  has  hitherto  been  generally  assumed; 
but  as  some  doubt  has  been  raised  whether  the  ordinary  clause  (106)  as  to  a 
quorum  enables  a  board  meeting  to  act  in  regard  to  important  matters,  it  seems 
desirable  to  provide  as  above.  See  New  Sombrero  Co.  v.  Erlanger,  5  C.  Div. 
73;  3  App.  Cas.  1218;  Alma  Spinning  Co.,  16  C.  D.  681;  York  Tramways 
V.  Willows,  8  Q.  B.  Div.  697.  A  director  who,  being  interested,  is  disqualified 
from  voting  cannot  prima  facie  be  counted  in  a  quorum.  Ibid.;  lie  Greymouth 
Point  Elizabeth  Rail.  Co.,  Yuill  v.  Satne,  (1904)  1  Ch.  32.  And  it  must  not 
be  forgotten  that,  although  a  quorum  may  in  fact  be  present,  if  they  have  not 
been  duly  summoned  they  do  not  form  a  properly  constituted  meeting  capable  of 
transacting  business.     Homer  District  Co.,  39  C.  D.  546. 


Power  to 
appoint  com- 
mittees and 
to  delegate. 


109.  The  directors  may  delegate  any  of  their  powers  vo  committees 
consisting  of  such  member  or  members  of  their  body  as  they  think  fit. 
Any  committee  so  formed  shall,  in  the  exercise  of  the  powers  so  dele- 
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gated,  conform  to  any  regulations  that  may  from  time  to  time  be    Form  251. 
imposed  upon  it  by  the  directors. 

Without  an  authority  of  this  kind  directors  cannot  delegate.     Cobb  v.  Beclce, 

6  Q.  B.  936.  ^.     , 

The  above  clause  is  generally  inserted,  and  is  of  great  practical  convenience. 
See  Taurine  Co.,  25  C.  D.  118;  Harris's  case,  7  Ch.  587;  Leeds  Estate  Co.  v 
Shepherd,  36  Ch.  D.  787.     It  will  be  observed  that  the  committee  may  consist 

of  one  member  only. 

Where  the  directors  have  authority  to  delegate  their  powers  to  committees, 
such  delegation  may  be  presumed,  if  one  or  two  directors  act  for  the  company 
in  a  matter  which  might  have  been  delegated  to  them.  Totterdell  v.  Fareham 
Brick  Co.,  L.  R.  1  C.  P.  674;  Regent's  Canal  Co.,  W.  N.  (18f7)  79 ;  X,....  . 
case,  4  Eq.  238;  Mahoney  v.  East  Holy  ford  Co.,  L.  R.  7  H.  K  869  bee, 
however,  Premier  Industrial  Bank  v.  Carlton  Manuiacturmg  Co.,  (1909)  1  Iv.  U. 

^^Delegation  does  not  prevent  the  directors  generally  from  acting  in  regard 
to  the  matter  delegated.     Euth  v.  Clarke,  25  Q.  B.  I>-  391- 

If  directors  delegate  their  powers  to  a  committee  without  fixing  a  quorum, 
whatever  the  committee  does  must,  unless  the  articles  otherwise  provide,  be 
done  in  the  presence  of  all  its  members.  Liverpool  Hoi-.sehold  Stores,  62 
L.  T.  876. 


1 10.  The  meetings  and  proceedings  of  any  such  committee,  consist-  P-c^Bed^ng^_ 
ing  of  two  or  more  members,  shall  be  governed  by  the  provisions 
herein  conteined  for  regulating  the  meetings  and  proceedings  of  the 
directors.  BO  far  as  the  same  are  applicable  thereto,  and  are  not  super- 
seded by  any  regulations  made  by  the  directors  under  the  last 
preceding  clause. 

It  is  conceived  that  this  clause  gives  power  to  a  committee  of  several  to 
appoint  a  quorum.  But  prima  facie  a  committee  cannot  appoint  a  quorum  or 
sub-delegate  or  act  unless  all  the  members  are  present.  Liverpool  Household 
Stores,  ubi  supra;  Cook  v.  Ward,  2  C.  P.  D.  255.  ,^ 

111.  All  acts  done  by  any  meeting  of  the  directors,  or  by  a  com-  Whe-ct.^of 
mittee  of  directors,  or  by  any  person  acting  as  a  director,  snail,  ,        ittee 
notwithstanding  that  it  shall  afterwards  be  discovered  that  there  was  -M,^-^-^^^ 
some  defect  in  the  appointment  of  such  directors  or  persons  acting  as  ^^^^^^ 
aforesaid,  or  that  they  or  any  of  them  were  disqualified,  be  as  valid  as  ^ppomtment. 
if  every  such  person  had  been  duly  appointed  and  was  quahhed  to  be 
a  director. 

It  is  to  be  observed  that  this  clause,  unlike  sects.  71  (3),  74  of  the  Act  is  not 
qualified  by  the  words  "  until  the  contrary  is  proved."  The  c^-se  is  effective 
not  only  in  favour  of  the  members,  but  of  outsiders.  Thus,  in  ^^^-^^  J; 
East  Holyford  Co.,  L.  R.  7  H.  L.  887,  the  de  facto  directors  had  not  been  duly 
appointed,  but  the  company  was  held  bound  by  their  acts  as  regards  an  out- 
sider     The  articles  contained  a  clause  (85)  as  above,  and  Lord  Cairns  said. 
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Form  251.     "  I*  appears  to  mc  that  this  Is  exactly  such  a  case  as  the  85th  section  of  tlic 

articles  is  meant  to  meet.     There  is  no  regular  appointment  of  directors,  and 

the  persons  so  acting  may  perhaps  have  been  disqualified ;  but  the  acts  done 
by  them  are  to  be  taken  as  being  as  valid  as  if  they  had  been  duly  appointed 
and  qualified." 

See  also  Neivhaven  v.  Newfuiven,  30  C.  D.  363;  Re  Bank  of  Syria,  (1900)  2 
Ch.  272;  Howbeach  Coal  Co.  v.  Tcague,  5  H.  &  N.  151;  and  Briton  Medical 
Co.  V.  Jones,  61  L.  T.  384,  in  which  it  was  held  that  under  sect.  67  of  the 
Companies  Act,  1862  (Companies  Act,  1908,  ss.  71  (3),  74),  a  call  made  by 
directors  who  had  not  been  duly  appointed  was  valid;  and  Dawson  v.  African 
Consolidated,  #c.  Co.,  (1898)  1  Ch.  6;  46  \V.  R.  132,  is  to  the  same  effect. 
So  where  B.,  one  of  the  directors  of  a  company  with  an  article  in  the  form 
above,  vacated  office  by  being  appointed  secretary  in  October,  but  resigned 
the  latter  office  on  2nd  December,  and  at  a  board  meeting  on  4th  December 
attended  only  by  B.  and  R.  (another  director)  a  letter  was  received  from  ^f., 
the  third  director,  resigning  his  directorship,  and  B.  and  R.  thereupon  re- 
solved that  B.  should  be  managing  director,  and  at  the  next  meeting  B.  and 
R.  purported  to  appoint  D.  a  director,  and  B.  and  R.  acted  as  directors  till 
after  3rd  March,  1903,  when  they  discovered  the  irregularities:  Farwell,  J., 
held  that  the  irregularities  in  the  appointments  of  B.  and  D.  (the  quorum 
being  two),  and  the  subsequent  acts  of  the  three,  were  validated  by  the  article 
and  by  sect.  67  of  the  Act  of  1862,  and  that  the  three  were  a  duly  constituted 
board.  British  Asbestos  Co.  v.  Boyd,  (1903)  2  Ch.  439.  See  also  Transport. 
Ltd.  V.  Schonberg,  21  T.  L.  R.  306;  County  Life  Ass.  Co.,  5  Ch.  288;  Great 
Northern  Salt  Co.,  44  C.  D.  472;  and  Murray  v.  Bush,  L.  R.  6  H.  L.  37.  A 
director  who  takes  part  in  irregular  proceedings  may  be  estopped  from  setting 
up  the  irregularity.  Faure  v.  Phillipart,  58  L.  T.  527;  York  Tramways  v. 
Willows,  8  Q.  B.  Div.  685. 

As  to  convening  a  general  meeting  by  de  facto  directors,  sec  Boschoek  Pro- 
prietary Co.,  Ltd.  v.  Fuke,  (1906)  1  Ch.  148. 

The  clause  may  not  protect  a  person  who  knows  of  the  defect.  Staffordshire 
Gas,  66  L.  T.  414;  Tyne,  ^c.  Co.  v.  Brown,  74  L.  T.  483;  Murray  v.  Bush, 
L.  R.  6  H.  L.  77.  As  to  invalidity  of  a  directors'  meeting  where  some 
directors  are  not  summoned,  see  liar  ben  v.  Phillips,  23  C.  D.  34. 


Resolution  [112.  A  resolution  in  writing,  signed  by  all  the  directors,  shall  be 

wit  ou     oar    ^^  valid  and  effectual  as  if  it  had  been  passed  at  a  meeting  of  the 
directors  duly  called  and  constituted.] 

As  regards  this  clause,  it  must  be  borne  in  mind  that  the  London  Stock 
Exchange  Committee  regard  it  as  objectionable,  and  accordingly,  where  a 
quotation  is  desired,  it  should  be  omitted.  In  other  cases  it  is  found  convenient. 
In  the  absence  of  such  a  clause  directors  cannot  act  without  a  board  meeting. 
Niool's  case,  3  D.  &  J.  440;  Ray  craft  Gold  Reduction  and  Mining  Co.,  (1900) 
2  Ch.  230;  State  of  Wyoming  Syndicate,  (1901)  2  Ch.  431;  B'Arcy  v.  The 
Tamar,  ^c.  Co.,  L.  R.  2  Ex.  158;  Re  Marseilles  Rail.  Co.,  L.  R.  7  Ch.  168; 
Re  Great  Northern  Salt  Works,  59  L.  J.  Ch.  288.  Compare  Collie's  Claim, 
12  Eq.  258. 


Remuneration       112a.  If  any  director,  being  willing,  shall    be    called    upon    to 

tor  extra  perform  extra  services,  or  to  make  any  special  exertions  in  going  or 

residing  abroad,  or  otherwise  for  any  of  the  purposes  of  the  coy,  the 
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coy  shall  remunerate  the  director  so  doing,  either  by  a  fixed  sum  or    Form  251. 
by  a  percentage  of  profits,  or  otherwise  as  may  be  determined  by  the 
directors,  and  such  remuneration  may  be  either  in  addition  to  or  in 
eubstitution  for  his    or    their    share    in    the    remuneration    above 
provided. 

This  clause  is  commonly  inserted.  It  must  be  clearly  made  out  that  the 
services  are  extra:  for  when  services  are  rendered  to  a  company  by  one  of  its 
own  directors  the  presumption  is  that  they  are  not  "extra  services."  Lockhart 
V.  Moldacott,  5  T.  L.  R.  307.  Travelling  expenses  to  attend  board  meetings 
will  not  be  allowed,  see  Young  v.  Naval  Soc,  (1905)  1  K.  B.  687;  Marmor, 
Zim.  V.  Alexander,  S.  C,  78  Ct.  of  Sess.  78. 


Minutes. 

[1126.   The  directors  shall  cause  minutes  to  be  duly  entered  in  Minutes  to  be 
books  provided  for  the  purpose— 

(a)  Of  all  appointments  of  ofiicers. 

(b)  Of  the  names  of  the  directors  present  at  each  meeting  of  the 

directors  and  of  any  committee  of  directors. 

(c)  Of  all  orders  made  by  the  directors  and  committees  of  directors. 

(d)  Of  all  resolutions  and  proceedings  of  g-eneral  meetings  and  of 

meeting-s  of  the  directors  and  committees. 
And  any  such  minutes  of  any  meeting  of  the  directors,  or  of  any 
committee,  or  of  the  coy,  if  purporting  to  be  signed  by  the  chairman 
of  such  meeting,  or  by  the  chairman  of  the  next  succeeding  meeting, 
shall  be  receivable  as  prima  facie  evidence  of  the  matters  stated  in 
such  minutes.] 

See  sect.  71  of  the  Act  of  1908  as  to  the  company's  duty  to  cause  minutes  to 
be  kept. 

The  above  clause  is  sometimes  inserted,  and  may  possibly  be  useful  as  a 
reminder,  but  if  brevity  is  desired  it  can  be  omitted;  for  sect.  71  of  the  Act 
sutficiently  provides  for  these  matters. 

Even  apart  from  the  Act,  the  clause  would  appear  to  be  effectual  as  against 
any  member  of  the  company,  although,  of  course,  not  against  strangers.  See 
Money's  case,  12  W.  R.  816,  994;  4  D.  J.  &  S.  426. 

Entries  in  the  company's  books  which  would  be  irregular  unless  based  on 
resolutions  of  the  board  afford  pritnd  facie  evidence  of  the  resolutions,  even 
though  no  minute  thereof  is  forthcoming,  lie  Knight,  2  Ch.  321 ;  Great 
Northern  Salt,  44  C.  D.  483;  and  see  Lane's  case,  1  D.  J.  &  S.  509. 

And  so,  too,  a  letter  written  by  the  secretary  will  be  presumed  priind  facie 
to  have  been  written  with  the  authority  of  the  directors.  Johnson  v.  Lyttle's 
Iron  Agency,  5  C.  Div.  687;  but  see  George  Whitchurch,  Limited,  (1902) 
A.  C.  117,  124. 

The  absence,  however,  of  any  minute  of  an  alleged  transaction  is  material 
when  the  party  who  alleges  the  transaction  was  a  director.  Re  Rotherham 
Co.  (1884),  25  Ch.  D.  109. 

The  fact  that  the  proceedings  at  a  meeting  are  entered  in  the  minute  book 
is  not  conclusive  that  the  proceedings  were  regular,  and  does  not  preclude  the 
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Form  251  *-'^iirt  from  inqoiring  into  the  validity  of  the  notice  convening  the  meeting. 
Bett4  i  Co.  T,  Jiacna^hti^,  (^1910)  1  Ch.  440. 

The  minates,  being  only  prima  facie  evidence,  may  be  contradicted  by  other 
evidence  {TotkiU'$  eate,  1  Ch.  S5;  and  see  16  W.  R.  1192),  but  if  signed  by 
the  chairman  are  to  be  taken  prima  fact*  as  correct.  Indian  Zofdone  Co.,  26 
C.  D.  70;  and  see  SotttAampton  Docka  Co.  \.  RieharcU,  1  Man.  k  Or.  448. 

A  bargain  may  be  made  oat,  even  though  not  recorded  in  the  book  (Py/< 
Worki  (Xo.  2),  (1891)  1  Ch.  184),  and  a  man  may  be  held  to  be  a  member 
although  no  allotment  is  entered  in  the  minutes.  Great  Sorthem  Salt  Co.,  44 
C.  D.  472.  But  absence  of  any  minute  of  an  alleged  transaction  is  material 
where  the  p&rty  alleging  the  tranaactioa  was  a  director.  Botherhatn  Co.  (1884). 
•lb  C.  D.  109. 

A  director  who  is  present  at  a  meeting  of  the  Board  at  which  the  minutea  of 
proceedings  at  a  prior  board  are  confirmed  is  not  thereby  made  responsible  for 
what  was  done  at  the  prior  board.     Land»  Allotment  Co.,  (1894)  1  Ch.  616. 


General 
powers  of 
company 
vested  in 
director?. 


PowEics  OF  Directors. 

llo.  The  amnageiaent  of  the  business  of  the  coy  shall  be  vested  ii» 
the  directors,  who,  in  addition  to  the  powers  and  authorities  bv  thest- 
presents  or  otherwise  expressly  conferred  upon  them,  mav  e.xercise  all 
such  powers  and  do  all  such  acts  and  things  as  mav  be  exercised  or 
done  by  the  coy  and  are  not  hby  or  by  statute  expressly  directed  or 
required  to  be  exercised  or  done  by  the  coy  in  general  meeting,  but 
subject  nevertheless  to  the  provisions  of  the  statutes,  and  of  these 
presents,  and  to  any  regulations  from  time  to  time  made  by  the  cov  in 
general  meeting:  provided  that  no  regulation  so  made  shall  invalidate 
any  prior  act  of  the  directors  which  would  have  been  valid  if  sucli 
regulation  had  not  been  made. 


The  above  clause  is  usual.  If  it  is  desired  to  limit  the  authority  of  th^ 
directors,  express  provision  is  accordingly  made,  but,  subject  thereto,  the  general 
powers  of  the  company  are  almost  always  given  to  the  directors.  See  and 
compare  clause  5-5  of  Table  A. 

And  such  a  general  delegation  is  valid  and  effectual.  Thus,  in  Patent  FUe 
Co.,  6  Ch.  13,  the  articles  authorized  the  borrowing  of  money  with  the  eanc- 
tion  of  an  extraordinary  meeting  of  the  company;  they  also  contained  a  clause 
substantially  the  same  as  above.  The  directors  overdrew  the  company's  bank- 
ii^  acconnt,  and,  being  required  by  the  bank  to  give  security,  deposited  title 
deeds  of  property  belonging  to  the  company.  It  was  held  in  the  winding-up 
of  the  company  that  the  mortgage  was  valid.  James,  L.  J.,  said  {inter  alia) 
that  it  was  "  plain  that,  under  these  articles,  the  directors  can  do  anything  which 
the  company  could  do,  nnlfyg  it  is  an  act  which  they  are  specially  prohibited 
frcHn  doing.  I  can  find  nothing  in  the  memorandum  or  articles  to  prevent  the 
directors  from  making  tibe  best  terms  they  can  with  a  creditor  of  the  company 
by  selling  or  pledging  part  of  the  property  of  the  company."'  And  Mellish, 
L.  J.,  said  Winter  alia):  ~  The  articles  give  to  the  directors  the  whole  powers  of 
the  company,  subject  to  the  proTisions  of  the  articles  and  of  the  Companies 
Act,  1862,  and  I  cannot  find  anything  either  in  the  Act  or  the  articles  to  pro- 
hibit th^  making  a  mortgage  by  deposit.  .  .  .  There  being  nothing  in  the 
articles  to  prohibit  the  giving  of  such  security,  I  am  of  opinion  that  the  com- 
pany can  give  it  as  well  for  a  past  debt  as  a  future  one." 
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See  also   Anglo-Banubian   Co.,  20   Eq.   339.     There   the   articles  contained     form  251. 

express  power  to  borrow  (claase  29),  and  also  (clause  66;  a  g-eneral  delegation 

of  powers  as  above.  The  qoestion  was,  whether  the  directors  had  power  to 
issue  debentures  at  a  disc^ount.  Jes3el,  M.  R.,  held  that  thev  eould:  "  There  is 
nothing  in  the~e  articles  to  Limit  the  amount  of  interest ;  the  directors  might  give 
10  per  cent.,  20  per  cent.,  or  30  per  cent.,  and  they  might  gire  that  interest 
by  way  of  dii-c-ount.  If,  therefore,  I  went  on  the  mere  words  of  the  29th  clause, 
I  should  hold  this  was  within  their  powers.  But,  looking  to  the  66th  clause, 
I  cannot  have  any  possible  doubt.  The  directors  can  do  anything  the  company 
can  do;  and  as  there  are  no  regulations  prescribed  by  the  articles  or  the  com- 
pany under  the  66th  clause,  they  may  borrow  on  any  terms  they  think  fit. 
See  also  Atutralian  Co.  v.  Moantey,  4  K.  oc  J.  733;  Peruvian  Rail.  Co.,  2  Ck. 
617;  Hampson  v.  Price'*  Patent  Candle  Co.,  45  L.  J.  Ch.  437;  PyU  Works 
(No.  2),  (1891)  1  Ch.  173. 

In  exercising  these  powers,  whether  general  or  special,  directors  must  always 
bear  in  mind  that  they  are  trustees  for  the  company  and  must  exercise  the 
powers  for  the  benefit  of  the  company  and  for  that  alone.  BicJimond^i  oue, 
4  K.  i:  J.  325;  Gilbert' f  cate,  5  Ch.  559;  £e  Qresh^am  Life  Asuurance  Sockty, 
Ex  parte  Penney,  L.  B.  8  Ch.  907;  Puut  v.  Symor^  ^  Co.,  (1903)  2  Ch.  506; 
Pereival   v.    Wright,    (1902)   2   Ch.    421. 

And  where  the  directors  act  ^na  fide  in  exercise  of  a  discretion  vested  in  them 
by  the  regulations,  the  Court  will  not  interfere  with  the  exercise  of  such  dis- 
cretion.    Gretham  Life,  supra. 

If  the  directors  propose  to  enter  into  some  contract,  or  do  s-jmething  of  which 
the  majority  disapprove,  it  may  sometimes  be  practicable  to  make  a  regulation 
under  the  above  clause;  and  if  the  direc-tors  threaten  to  disobey,  an  action  c^n 
be  brought  in  the  name  of  the  company  to  restrain  them. 

VSTiere  the  articles  vest  the  general  powers  of  the  company  in  the  directors 
"  subject  to  such  regulations  not  being  inconsistent  with  the  aforesaid  regula- 
tions '"  as  may  be  prescribed  by  the  c^ompany  in  general  meeting.  tJie  company 
in  general  meeting  cannot  override  the  directors'  powers  by  prescribing  a 
regulation  or  passing  a  resolution  inconsistent  with  the  articles.  Autontatie 
Self-Cleanting  Co.  \.  CvHHinghame,  (1906;  2  Ch.  34:  Gramophon*  and  Type- 
tcriter.  (1908)  2  K.  B.  89;  Saimon  x.  Quin  and  Axteru,  (1909)  A.  C.  433: 
Logan  v.  Ikivit,  104  L.  T.  914.  See,  however,  MarshalVs  Valve  Gear  Co.  v. 
Manning,  Wardle  i  Co.,  (1909)  1  Ch.  267. 

Where  it  is  desired  to  give  general  meetings  more  effective  control,  omit  the 
words  "  and  to  any  regulations  from  time  to  time  made  by  the  company  in 
general  meeting  *"  and  substitute  tie  words  "  and  the  exercise  of  such  powers, 
authorities  and  discretion  shall  be  subject  also  to  the  control  and  regulations 
of  any  general  meeting  specially  convened  for  the  purpose  " ;  thtis  following  the 
provisions  of  s.  90  of  the  Companies  Clauses  Consolidation  Act.  1^45  (8  Vict. 
c.  16). 


114.  Without  prejudioe  to  the  general  powers  conferred  by  the  last  Spedfic 
preceding'  clause,  and  the  other  powers  conferred  bv  these  presents.  po^;»s  given 
it  is  hby  expressly  declared  that  the  directors  shall  have  the  following- 
powers;  that  is  to  say,  power — 

From  what  is  said  in  the  note  to  clause  113,  it  se^ns  that  many  of  the  sub- 
sections of  this  clause  might  without  danger  be  wnitt-ed.  Nevertheless,  it  is 
Qsoal  expressly  to  confer  all,  or  some,  of  tiie  powers  contained  in  them,  and 
reasons  for  doing  so  are  not  wanting;  e.g..,  1.  Directors  like,  as  far  as  possible. 
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Form  251      ^  have  express  authority;  for  where  express  authority  is  given  by  the  articles, 

the  company  cannot  complain  that  an  act  of  the  directors  pursuant  thereto  is 

ultra  vires.  Thus,  where  the  articles  authorized  the  directors  to  j)ay  6,000^.  to 
the  promoters  of  the  company,  it  was  held,  on  demurrer,  that  payment  without 
taxation  was  not  improper.  Croskei/  v.  Bank  of  Wales,  4  Giff.  314.  But  express 
authority  is  no  protection  unless  the  directors  act  bond  fide  and  are  not  guilty 
of  negligence  or  fi-aud.  Engle field  Co.,  8  C.  Div.  3S8;  Marzetti's  case,  28 
\V.  R.  541.  So  where  the  articles  authorized  the  directors  to  acquire  a  specific 
business  "  upon  such  terms  and  under  such  stipulations  as  to  guarantee  or  other- 
wise as  may  be  agreed  upon/'  it  was  held  that  they  were  under  no  obligation  to 
consult  the  company  in  general  meeting  before  making  the  purchase,  although 
the  business  was  insolvent  and  the  purchase  would  involve  undertaking  vast 
liabilities.  Overend  ^  Gurney  Co.  v.  Gibb,  L.  R.  5  H.  L.  480.  See  also 
lUakely  Ordnance  Co.,  3  Ch.  159;  Banh  of  Turkeij  v.  Ottomnu  Bank.  14  W.  R. 
819;  Eley  v.  Positive,  4o.  Soc,  1  Ex.  Div.  88. 

2.  The  insertion  of  express  powers  relieves  the  directors  from  responsibility; 
for,  in  the  absence  of  fraud  or  gross  negligence,  they  will  not  be  under  any 
personal  liability  to  the  company,  even  though,  in  the  exercise  of  the  powers 
entrusted  to  them,  they  are  guilty  of  imprudence  and  want  of  judgment  which 
result  in  a  great  loss  to  the  company.  Overend  4'  Gurney  Co.  v.  Gibb,  ubi  supra; 
Brazilian  Rubber  Plantations  (No.   1),  (1911)   1  Ch.  425. 

3.  Mortgagees,  vendors,  and  other  persons  dealing  with  a  company  like  to  see 
the  powers  of  the  directors  in  black  and  white. 

4.  Commercial  people  like  to  have  their  powers  clearly  defined,  and  to  be 
absolved  from  tlic  duty  of  constantly  consulting  their  legal  advisers. 


To  carry 
agreement 
into  effect. 


(1.)  To  take  such  steps  as  they  think  fit  to  carry  into  effect  the  sd 
agreemt  of  the day  of . 

If  clause  3,  supra,  is  inserted,  this  should  be  omitted. 


To  pay 
preliminary 

expenses. 


(2.)  To  pay  the  costs,  charges,  and  expenses  preliminary  and 
incidental  to  the  promotion,  formation,  establishment,  and 
registration  of  the  coy. 

Such  a  power,  though  it  is  an  authority  to  the  directors  to  pay  the  costs,  &c., 
will  not  give  a  promoter  a  right  of  action  in  respect  of  preliminary  expenses 
against  the  company  (JHelh-ado  v.  Porto  Alegre  Bail.  Co.,  L.  R.  9  C.  P.  503; 
Me  Rotherham  Alum  and  Chemical  Co.,  25  Ch.  D.  103),  at  any  rate,  if  he  is 
not  a  party  to  the  articles.  Eley  v.  Positive,  ^c.  Soc.,  1  Ex.  D.  88.  A  pro- 
moter can  only  recover  from  the  company  what  he  has  paid  in  preliminary 
expenses  where  he  proves  a  contract  by  the  company  to  pay  (English  and 
Colonial  Produce  Co.,  (1906)  2  Ch.  435);  not  even  the  registration  fees. 
National  Motor  Mail  Coach  Co.,  (1908)  2  Ch.  515.  See  also  Croskey  v.  Bank 
of  Wales,  4  Giff.  318,  cited  supra,  and  Englefield  Colliery  Co.,  8  C.  Div.  388, 
where  directors  were  held  liable  for  moneys  paid  without  vouchers  or  inquiry. 
See  also  Marzetti's  case,  28  W.  R.  541.  The  clause  does  not,  of  course,  give 
power  to  pay  that  which  it  would  be  ultra  vires  the  company  to  pay. 


To  acquire 
property. 


(3.)  To  purchase  or  other\vise  acquire  for  the  coy  any  ppty,  rights, 
or  privileges,  which  the  coy  is  authorized  to  acquire,  at  such 
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price,  and  generally  on  such  terms  and  conditions,  as  they    Form  251. 
thinlc  fit. 
(4.)  At  their  discretion,  to  pay  for  any  ppty,  rights,  or  privileges  Topay  for^ 
acquired  by,  or  services  rendered  to,  the  coy,  either  wholly  ^gbentiires, 
or  partially  in  cash  or  in  shares,  bonds,  debentures,  or  other  &c. 
securities  of  the  coy,  and  any  such  shares  may  be  issued 
either  as  fully  pd  up  or  with  such  amount  credited  as  pd  up 
thereon  as  may  be  agreed  upon;  and  any  such  bonds,  deben- 
tures, or  other  securities  may  be  either  specifically  charged 
upon' all  or  any  part  of  the  ppty  of  the  coy  and  its  uncalled 
capital,  or  not  so  charged. 

Debentures  issued  by  a  company  under  a  general  power  of  borrowing  in  part 
discharge  of  existing  liabilities  are  valid.  Inns  of  Court  Hotel  Co.,  6  Eq.  82. 
See  also  Howard  v.  Patent  Ivory  Co.,  38  C.  D.  166. 

If  paid-up  shares  are  issued  under  the  above  power,  a  contract  in  relation 
thereto  will  have  to  be  filed  under  sect.  88  of  the  Act  of  1908.  See  further, 
supra,  pp.  64  et  seq. 

(5.)  To  secure  the  fulfilment  of  any  contracte  or  engagements  To^g^^^J^^^ 
entered  into  by  the  coy,  by  mortgage  or  charge  of  all  or  any  mortgage. 
of  the  ppty  of  the  coy  and  its  uncaUed  capital  for  the  time 
being,  or  in  such  other  manner  as  they  may  think  fit. 

(6.)  To  appoint,  and  at  their  discretion  remove  or  suspend,  such  To  appoint^ 
manag-ers,  secretaries,  officers,  clerks,  agents,  and  servants 
for  permanent,  temporary,  or  special  services,  as  they  may 
from  time  to  time  think  fit,  and  to  determine  their  powers 
and  duties,  and  fix  their  salaries  or  emoluments,  and  to 
require  security  in  such  instances  and  t/>  such  amount  as  they 
think  fit. 

(7.)  To  accept  from  any  member,  on  such  t^rms  and  conditions  as  To^^J^^ 
shall  be  agreed,  a  surrender  of  his  shares  or  stock  or  any  part  gi^ares. 
thereof. 

A  power  to  accept  surrenders  is  valid,  at  any  rate  to  some  extent;  but, 
having  regard  to  the  decision  in  Trevor  v.  Whitworth,  12  App.  Cas.  409,  it  is 
a  power  which  can  rarely  be  exercised  without  the  sanction  of  the  Court  to 
the  reduction  of  capital  thereby  effected. 

Forfeiture  of  shares  is  recognized  by  sect.  26  (2)  (g)  of  the  Act  of  1908, 
and  by  clauses  24—30  of  Table  A.  {Bellerby  v.  Rowland,  #c.  Co.,  (1902)  2  Ch. 
14  (C.  A.)),  but  subject  to  this  the  law  seems  to  be  as  follows: 

Firstly,  as  to  paid-up  shares.— A  gratuitous  surrender  to  the  company  may 
be  valid  (Balgoolie  Distillery  Co.,  L.  R.  17  Ir.  Eq.  263),  if  the  circumstances 
are  very  special,  e.g.,  where  the  surrender  is  part  of  a  compromise.  Trevor  v 
Whitivorth,  12  App.  Cas.  409;  Bellerby  v.  Rowland,  supra.  A  company  cannot 
make  any  payment  or  give  any  valuable  consideration  for  the  surrender  tor,  as 
Lord  Macnaghten  said  in  Trevor  v.  Whitworth,  supra,  "  A  surrender  of  shares 
in  consideration  of  a  payment  in  money  or  money's  worth  by  the  company  is 
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Form  251.  ''  purchase  by  it  of  its  own  sliares  and  in  ultra  vires  "  that  is  to  nay,  unleiis 
confirmed  by  the  Court  as  a  reduction  of  capital. 

Secondly,  as  to  shares  on  which  there  is  a  liability. — It  may  be  that  where 
a  company  is  in  a  position  to  forfeit  such  shares,  a  bond  fide  arrangement  for  n 
surrender  as  a  short  cut  to  the  same  end,  and  without  j)aymcnt  or  considera- 
tion, is  valid.  See  what  was  said  in  Trevor  v.  Whittvorth,  12  .Vpp.  Cas.  409; 
but  it  is  rarely  expedient  to  accept  such  a  surrender.  It  is  far  better  to 
proceed  to  forfeit  the  shares  in  due  course,  and  thus  avoid  any  question  as  to 
whether  there  has  been  an  ultra  vires  reduction  of  the  capital ;  for  in  accept- 
ing a  surrender  the  directors  incur  a  special  risk.  In  the  case  of  forfeiture  tho 
calls  in  arrear  remain  a  recoverable  debt,  whereas  in  the  case  of  surrender  this 
is  prima  facie  not  the  case.  And,  as  a  consequence,  such  a  surrender  of  shares, 
partly  paid,  in  consideration  of  a  release  from  further  liability  is  equivalent 
to  a  purchase  by  the  company  of  its  own  shares,  and  is  /dtra  vires  and  void. 
Bellerby  v.  Rowland,  S;c.  Co.  In  that  case  there  was  a  surrender  by  the 
directors  of  partly  paid  shares,  not  as  a  short  cut  to  forfeiture,  but  in  order 
to  reduce  the  paid-up  capital  and  thus  rectify  the  balanf-e-shect.  The  trans- 
action was  a  bond  fide  one  and  greatly  to  the  l)eneHt  of  the  company,  yet 
Kekewich,  J.,  and  the  Court  of  Appeal  both  held  that  it  was  ultra  vires  aa  a 
purchase  by  the  company  of  its  shares ;  and  the  Court  of  .\ppeal,  reversing 
the  decision  of  Kekewich,  J.,  in  an  action  by  the  surrenderor,  ordered  his  name 
to  be  restored  to  the  register  in  respect  of  the  shares. 

And  a  fortiori  nothing  can  be  paid  by  the  company  for  a  surrender  of  partly 
paid  shares.     See  what  Lord  Macnaghtcn  said,  snpra. 

A  surrender  of  shares  presents  also  this  logical  dilemma:  If  it  is  not  in- 
tended to  re-issue  the  shares,  there  is  a  reduction  of  capital;  and  if  it  is 
intended  to  re-issue  them,  the  transaction  involves  a  trafficking  by  the  company 
in  its  own  shares.     See  Hope  v.  International  Financial  Society,  4  C.  D.  327. 

In  Eichbaum  v.  City  of  Chicago  Co.,  (1891)  3  Ch.  459,  Stirling,  J.,  it  is 
true,  held  that  a  surrender  in  exchange  for  other  shares  was  valid.  In  coming 
to  this  dcL-ision  he  did  not  act  on  his  own  judgment,  but  on  what  he  took  to 
be  the  decision  in  Teasdale's  case,  9  Ch.  54;  but  the  decision  in  that  case  was 
only  that  Teasdale,  having  more  than  six  years  before  the  winding-up  sur- 
rendered his  shares  in  exchange  for  others,  was  not  to  be  put  on  the  list  of 
contributories  in  respect  of  the  surrendered  shares.  There  was  no  decision 
that  the  shares  given  by  the  company  in  exchange  were  validly  credited  a« 
paid  up.  No  doubt  there  are  in  the  judgments  dicta  which  go  far  beyond 
the  point  decided,  but  they  are  associated  with  other  dicta  which  have  since 
been  displaced  by  the  decisions  in  Trevor  v.  V/ hitworth,  12  App.  Cas.  409,  and 
other  cases.  And  in  Bellerby  v.  Roioland,  Stirling,  L.  J.,  with  characteristic 
candour,  admitted  that  he  ought  not  to  have  followed  Teasdale's  case. 

The  following  are  some  of  the  objections  to  surrenders  in  exchange:  — 

According  to  the  law  as  now  settled,  shares  cannot  be  issued  as  paid  up  unless 
thev  are  paid  up  in  cash  or  money's  worth.  They  have  to  be  paid  up  somehow. 
But  if  shares  credited  as  fully  paid  up  are  to  be  issued  in  exchange  for  paid  up 
shares,  the  amount  of  the  shares  so  issued  is  not  thereby  paid  up  either  in  cash  or 
in  kind,  for  the  company  gets  nothing.  The  share  (say  10^)  is  one  which  the 
company  could  issue  for  cash,  and  instead  of  doing  this  it  issue-s  it  credited  as 
paid  up  witliout  any  equivalent  addition  to  its  capital  assets.  The  10?.  already 
paid  on  the  surrendered  shares  already  belongs  to  the  company  absolutely; 
how,  then,  can  the  shareholder  efEectively  pay  up  the  share  which  is  to  be  issued 
to  him  by  agreeing  that  the  company  shall  keep  10^.  of  its  own  money  in 
payment  and  satisfaction  of  the  10?.  which  he  is  by  the  Acts  bound  to  pay 
up  in  cash  or  in  kind? 

Again,  the  share  to  be  issued  in  exchange  is  part  of  the  capit-al  of  the  com- 
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pany,  and  how  can  the  company  properly  give  any  part  of  its  capital  as  the   ^orm251^ 
consideration  for  the  surrender  to  it  of  shares  in  its  own  capital?     Surely  this 
is  a  pxirchase  of  the  company's  own  shares.     See  observations  of  Lord  Mae- 
naghten   in   Trevor   v.    Whitivorth,   supra,   and   per   Lmdley,   L.    J.,   JJenvei 
Eotel,  (1893)  1  Ch.  504;   British,  i-e.  Co.  v.  Cotiper,  (1894)  A    C.  399.     _     _ 

Again,  it  may  be  said  that  to  issue  shares  in  exchange  for  other  shares  is  in 
effect  to  traffic  in  the  company's  own  shares,  especially  where  it  is  part  ot  a 
scheme,  as  in  Hope  v.  International  Co.,  4  C.  D.  327.  It  is,  er  h^pothesy  not 
a  single  transaction,  but  a  whole  series  of  like  transactions;  and  where  is  the 
company's  power  to  traffic  in  its  own  shares?  Does  not  this  dilemma  presented 
in  that 'ease  arise?  That  is  to  say,  either  it  is  intended  not  to  re-issue  the  sur- 
rendered shares,  in  which  case  there  is  a  reduction  of  capital,  or  it  is  intended 
to  issue  them,  in  which  case  the  scheme  involves  trafficking  in  the  company  s 
own  shares.     See  the  observations  on  that  case  in  Trevor  v.   WhUworth,  12 

App.  Cas.  425.  ,  ^,       , 

It  is  well  known  that  Rigby,  L.  J.,  when  at  the  Bar,  advised,  on  the  above 
grounds,  that  a  proposed  scheme  of  exchange  would  be  ultra  vires,  and  that  the 
decision  of  Stirling,  J.,  in  Eichbaum  v.  City  of  Chicago  Co.,  ...;;r«  could  not  be 
relied  on,  as  it  was  based  on  a  misapprehension  of  the  point  actually  decided  in 
Tecmlalc-s  case,  supra,  a  view  which  was  afterwards  adopted  by  Stirling,  L.  J., 
himself.    See  supra. 

Evidently,  therefore,  an  exchange  of  shares  involves  very  great  risks  and  is 
most  dangerous,  and  allottees  of  such  shares  under  such  an  exchange,  even 
tliough  apparently  protected  by  a  filed  contract  (where  the  transaction  was 
before  1901),  may  be  held  liable  to  pay  up  their  shares  in  cash. 

(8  )  To  appoint  any  person  or  persons  (whether  incorporated  or  To  appoint 
not)  to  accept  and  hold  in  trust  for  the  coy  any  ppiy  belong- 
ing to  the  coy,  or  in  which  it  is  interested,  or  for  any  other 
purposes,  and  to  execute  and  do  all  such  deeds  and  things 
as  may  be  requisite  in  relation  to  any  such  trust,  and  to 
provide  for  the  remuneration  of  such  trustee  or  trustees. 

(9.)  To  institute,  conduct,  defend,  compound,  or  abandon  any  legal  To  bring  and 
proceedings  by  or  against  the  coy,  or  its  officers,  or  otherwise  ^^.ti^^g^  &c. 
concerning  the  affairs  of  the  coy,  and  also  to  compound  and 
allow  time  for  payment  or  satisfaction  of  any  debts  due,  and 
of  any  claims  or  demands  by  or  against  the  coy. 

Every  company  has  an  impUed  power  to  compromise  disputes  {Bath's  case, 
8  C.  Div.  334;  Dixon  v.  Evans,  L.  R.  5  H.  L.  619),  and  directors  may  be 
able  to  compromise  a  claim  by  or  against  the  company,  even  where  some  ot  the 
directors  are  interested.  General  Exchange  Bank,  16  W.  R.  1096.  Such  a 
clause  does  not  authorize  directors  to  pay  costs  of  petition  to  wind  up  the  com- 
pany presented  by  themselves.     Smith  v.  Buke  of  Manchester,  24  C.  D.  611 ; 

32  W.  R.  83.  ,      ,        .        *       1 

There  is  no  need  to  say  anything  about  proving  in  bankruptcy,  tor  Dy 
sect  148  of  the  Bankruptcy  Act,  1883,  it  is  provided  that  "  For  all  or  any  ot 
the  purposes  of  this  Act  a  corporation  may  act  by  any  of  its  officers  authorized 
in  that  behalf  under  the  seal  of  the  corporation."  A  clerk  authorized  under 
seal  is  an  officer.     Re  Tomkins  ^  Co.,  (1901)  1  Q.  B.  476.  ^ 

As  to  a  bankruptcy  petition  by  a  company,  see  Re  Calthrop,  L.  R.  ^^^^-^^' 
Re  Whitley,  65  L.  T.  351 ;  Re  Basset,  2  Manson,  171;  and  Peak  Hill  Goldfields, 
1  K.  B.  430. 
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J'orm  261.         '^^®  liquidator  of  a  company  may  serve  a  bankruptcy  notice,  but  the  notice 

— must  be  in  the  name  of  and  on  behalf  of  the  company.     Re  Winterbottom,  18 

Q.  B.  D.  446. 


To  refer  to 
arbitration. 


(10.)  To  refer  any  claims  or  demands  by  or  agaiust  the  ooy  to 
arbitration,  and  observe  and  perform  the  awards. 

As  to  arbitration,  see  sect.  119  of  the  Act. 


To  give 
receipts. 


(11.)  To  make  and  give  receipts,  relea^ses,  and  other  discharges  for 
money  payable  to  the  coy,  and  for  the  claims  and  demands 
of  the  coy. 

And  such  receipts  may  be  effectual,  even  though  the  acting  directors  are  not 
directors  de  jure.     Mahoney  v.  East  Uolyford  Mining  Co.,  L.  R.  7  H.  L.  869. 


To  authorize 

acceptance, 

&c. 


(12.)  To  determine  who  shall  be  entitled  to  sign  on  the  coy's  behalf 
bills,  notes,  receipts,  acceptances,  indorsements,  cheques, 
releases,  contracts,  and  documents. 


It  must  be  borne  in  mind  that  directors  and  other  persons  who  on  behalf  of 
a  company  sign  any  bill  of  exchange,  note,  indorsement,  cheque,  kc,  may  be 
subject  to  penalties  and  personally  liable  on  the  contract  unless  the  name  of  the 
company  is  correctly  set  forth.  See  sect.  63  of  the  Act  of  1908.  Atkin  v. 
Wardle,  61  L.  T.  23;  and  Dermatine  Co.  v.  Ashworth,  21  T.  L.  R.  510.  The 
omission  of  the  word  "  limited  "  makes  the  name  incorrect  (^Penrose  v.  Martyr, 

E.  B.  &  E.  499),  and  so  does  the  omission  of  the  words  "  and  reduced  "  where,, 
under  sect.  48  of  the  Act,  they  are  part  of  the  name.     But  see  as  to  "Ltd.," 

F.  Stacey  f  Co.,  28  T.  L.  R.  209,  suprc,  p.  454. 


To  appoint 
attorney.-^. 


(13.)  From  time  to  time  to  provide  for  the  management  of  the 
affairs  of  the  coy  abroad  in  such  manner  as  tliey  think  fit, 
and  in  particular  to  appoint  any  persons  to  be  the  attorneys 
or  agents  of  the  coy  Avith  such  powers  (including  power  to 
sub-delegate)  and  upon  such  terms  as  may  be  thought  fit. 

The  above  should  be  inserted  where  the  company  is  likely  to  carry  on  business 
abroad,  unless  clause  114a,  infra,  is  inserted.  As  to  sub -delegation,  see  supra, 
clause  109. 

As  to  the  power  to  keep  a  colonial  register,  see  sect.  34  of  the  Act  of  1908. 


To  invest 
moneys. 


(14.)  To  invest  and  deal  with  any  of  the  moneys  of  the  coy  not 
immediately  required  for  the  purposes  thereof,  upon  such 
securities  (not  being  shares  in  this  coy)  and  in  such  manner 
as  they  may  think  fit,  and  from  time  to  time  to  vary  or 
realize  such  investments. 
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A  power  to  invest  in  securities  does  not  warrant  an  applifiation  for  a  number  Yorm.  251. 

of  shares  in  a  proposed  company  with  a  view  to  promoting  it.      It  is  not  a — 

bond  fide  investment.     Joint-Stock  Discount  Co.  v.  Brown,  3  Eq.   139;   8  Eq. 
381. 


[(15.)  To  execute  in  the  name  and  on  behalf  of  the  coy,  in  favour  To  give  secu- 
of  any  director  or  other  person  who  may  incur  or  bo  about  of  indenniity. 
to  incur  any  personal  liability  for  the  benefit  of  the  coy, 
such  mortgages  of  the  coy's  property  (present  and  future) 
as  they  think  fit,  and  any  such  mortgage  may  contain  a 
power  of  sale  and  such  other  powers,  covenants,  and  pro- 
visions as  shall  be  agreed  on.] 

Such  a  provision  is  very  desirable,  for  in  its  absence  difficult  questions  arise 
as  to  the  powers  of  the  directors  in  this  behalf.  See  Sotithampton  Co.  v. 
Pinnocl;  12  W.  R.  30. 

A  security  may  be  given,  see  Pijle  Works  (No.  2),  (1901)  1  Ch.  173.  The 
Stock  Exchange  objects  to  this  clause. 


(16.)  To  give  to  any  person  employed  by  the  coy  a  commission  on  To  give 

the  profits  of  any  particular  business  or  transaction,  or  a  perciiutagea. 
share  in  the  general  profits  of  the  coy,  and  such  commission, 
or  share  of  profits,  shall  be  treated  as  part  of  the  working 
expenses  of  the  coy. 

An  interest  in  profits  is  often  found  to  render  the  services  of  an  agent  more 
beneficial  to  his  employer.  Apart  from  a  special  power,  a  person  standing  in  a 
fiduciary  relation  to  the  company  could  not  be  given  such  an  interest  l)y  the 
board.     See  notes  to  clause  93. 

It  is  sometimes  desired  to  take  express  power  to  pay  private  commissions 
to  the  agents  of  other  concerns  which  have  dealings  with  the  company,  and 
unfortunately  the  success  of  some  companies  largely  depends  on  such  pay- 
ments. But  such  commissions  are  bribes  in  the  eye  of  the  law  and  a  mis- 
application of  the  funds  of  the  company,  and  it  is  apprehended  that  an 
effective  power  to  pay  them  cannot  be  taken  expressly  or  impliedly.  A  company 
which  by  its  agents  thus  bribes  or  agrees  to  bribe  the  agent  of  another  party 
is  responsible  in  damages  to  that  party.  See  supra,  p.  733;  and  Jlovenden  ^ 
Sons  V.  Millhoff  (1900),  16  T.  L.  R.  506.  The  position  of  directors  who 
authorize  such  payments  is  also  hazardous.  See  the  Prevention  of  Corruption 
Act,  1906.  There  is  further  the  difficulty  that  an  auditor  may  not  unreasonably 
refuse  to  certify  the  accounts  without  vouchers,  and  further  that  he  may  refuse 
to  certify  uide-is  the  company's  liability  for  damages  is  disclosed  in  the  balance- 
sheet  or  otherwise. 

In  some  cases  it  has  been  sought  to  meet  these  difficulties  by  giving  to  the 
manager  or  managing  director  an  extra  salary  and  a  commission  on  profits,  so 
that  if  he  chooses  to  allow  commission  he  will  pay  out  of  his  own  pocket;  but 
it  is  doubtful  whether  a  company  can  by  such  means  escape  responsibility,  or 
whether  the  auditors,  if  they  are  cognizant  of  what  is  going  on,  can  con- 
sistently with  their  duty  ignore  the  company's  liability. 

Occasionally  a  clause  as  follows  has  been  inserted  in  articles:   "The  auditors 
ehall  be  at  liberty  to  accept  the  certificate  in  writing  of  the  managing  director 
P.  3    C 
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tliat  a  gratuituus  payment  for  the  beiiuHt  of  the  company  has  been  made  a.s 
sufficient  evidence  that  the  payment  referred  to  in  such  certificate  has  in  faet 
been  dulj'  made  for  the  benefit  of  the  company,  and  shall  not  rcijuirc  production 
of  any  further  voucher  for  such  payment."  But  such  a  clause,  though  it  may 
meet  the  difficulty  as  to  vouchers,  does  not  meet  the  more  formidable  difficulty 
of  illegality,  which  no  sanction  of  the  shareholders  through  the  articles  can 
condone. 


To  establish 
re^er\'e  fund. 


(17.)  Before  recomuiendiug  any  dividend,  lo  set  aside,  out  of  the 
profits  of  the  coy,  such  sums  as  they  tliink  proper  as  a 
reserve  fund  to  meet  contingencies,  or  for  equali'<in<:-  divi- 
dends, or  fur  special  dividends,  or  for  repairing,  improving, 
ajid  jnainlaining  any  of  the  ppty  of  the  coy,  and  for  such 
otlior  purposes  as  the  directors  sliall  in  their  absolute  dis- 
cretion think  conducive  to  the  interests  of  the  coy;  and  to 
invest  the  several  suras  so  set  aside  upon  such  investments 
(other  than  shares  of  the  coy)  as  they  may  think  fit,  and 
from  time  to  time  to  deal  with  and  vary  such  investments, 
and  dispose  of  all  or  any  part  thof  for  the  benefit  of  the 
coy,  and  to  divide  the  reserve  fund  into  such  special  funds 
as  they  think  fit  [with  full  power  to  employ  the  assets  con- 
stituting the  reserve  fund  in  the  business  of  the  coy,  and 
that  without  being  bound  to  keep  the  same  separate  from 
the  other  assets]. 


"  Dividend  "  as  here  first  used  includes  fixed  cumulative  dividends  on  pre- 
ference shares.     Bond  v.  Barrow  Heematite  Steel  Co.,  (1902)  1  Ch.  353,  362. 

There  is  nothing  to  compel  a  company  to  divide  the  whole  of  its  profits, 
though  the  regulations  might  be  so  framed.  Strinycr's  case,  4  Ch.  494;  Binlaud 
v.  Fade,  (1902)  A.  C.  83;   Bond  v.  Barroic  Ilccmatite  Co.,  (1902)  1  Ch.  353. 

Prima  facie  a  company  may  form  a  reserve  fund  and  the  reserve  fund  may, 
subject  to  the  control  of  a  general  meeting,  be  invested  in  such  .securities  as 
the  directors  may  select.     BurUoid  v.  Earle,  (1902)  A.  C.  83. 

Where  the  articles  do  not  provide  for  the  retention  of  any  part  of  the  j^rofits 
by  way  of  reserve,  the  articles  can  no  doubt  be  altered  so  as  to  give  the  ])ower. 
Bnmey  v.  Ince  Hall  Co.,  35  L.  J.  Ch.  363. 

Where  the  articles  appropriate  the  reserve  fund  to  specific  purposes,  they 
<-an  be  altered.  Walker  v.  London  Tramways  Co.,  12  C.  D.  705.  And  they 
must  be  altered  before  the  reserve  fund  is  applied  in  a  way  inconsistent  with 
them.  Eastern  and  Australian  SteamsJiip  Co.,  Litnited  and  Reduced,  68  L.  T. 
321. 

The  words  in  brackets  are  desirable,  seeing  that  reserve  funds  are  very  com- 
monly so  employed. 

A  reserve  fund  accumulated  out  of  profits  preserves  its  character  of  undivided 
profits  unless  and  until  something  is  done  effectually  to  convert  it  into  capital. 
Bouch  V.  Sproule,  12  App.  Cas.  385;  Sugden  v.  Alshury,  W.  N.  (1890)  112: 
45  C.  D.  237;  Be  Armitage,  (1893)  3  Ch.  337;  JDecido  Pier  Co.,  (1891)  2  Ch, 
354.  And  can  be  applied,  where  the  memorandum  and  articles  authorize  such  a 
proceeding,  in  paying  off  preference  or  other  shareholders,  but  the  sanction  of 
che  Court  is  required.    See   United  States  Debenture  Corp.,  Times,  Aug.  2,  1905. 

As  to  issuing  paid-up  shares  in  respect  of  the  reserve,  see  Eastern  and  Aus. 
Co.,  ttbi  supra,  and  infra,  Form  474. 
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As  to  the  rights  of  classes  of  shareholders  on  the  distribution  of  a  reserve  Form  251. 
iund,  see  Bridgewuter  Navigation  Co.,  before  North,  J.,  (1891)  1  Ch.  155; 
<1891)  2  Ch.  317;  64  L.  T.  576,  C.  A.;  Odessa  Waterworks  Co.,  (1901)  2  Ch. 
190,  n. ;  Fartich,  Sjc.  Gas  Co.  v.  Taylor,  18  C.  of  S.  Cas.  1017,  Sc. ;  CricUon's 
Oil  Co.,  (1902)  2  Ch.  86;  Bond  v.  Barrow  Hamatite  Steel  Co.,  supra;  W.  J. 
Halt  tj-  Co.,  (1909)  1  Cii.  521;  Re  Miitoscope  and  Biograph  Syndicate,  (1899) 
1  Ch.  896. 

A  company  can,  without  carrying  to  reserve,  carry  forward  any  profit. 
Burland  v,  Earle,   (1902)  A.  C.  94. 

If  a  company  reducing  its  capital  has  a  reserve  fund,  there  is  no  obligation  to 
apply  in  the  first  instance  the  whole  of  such  reserve  fund  to  replace  the  capital 
account,  and  if  the  reserve  has  been  used  in  the  business  and  not  separately 
invested,  and  a  loss  occurs,  the  company  is  at  liberty  to  apportion  the  loss  as 
between  the  reserve  and  the  paid-up  capital,  and  treat  a  proportionate  part  of 
the  loss  as  on  reserve  account.     Hoare  ^-  Co.,  (1904)  2  Ch.  208. 

.\s  to  providing  for  a  secret  reserve,  see  dicta  in  Neivtoii  v.  Bir»iiiig/iain  Small 
Anris  Co.,  (1906)  2  Ch.  378.  These  dicta  are  not  reconcileable  with  the 
audit  provisions  of  the  Act  of  1908. 

See  further  dicta  in  i'oung  v.  Brownlce  ^  Co.,  (1911)  S.  C.  677  (Ct.  of  Sess.), 
where  diret-tors  undervalued  assets  in  balance  sheet. 

(18.)  From  time  to  time  to  make,  vary,  and  repeal  bye-laws  for  the  May  make 
regulation    of    the    business  of  tlie   coy,  ite  officers    and     ^^'  *^^" 
servants . 

Persons  dealing  with  a  company  are  deemed  to  have  notice  of  the  memorandum 
•and  articles  of  association  {supra,  p.  77),  but  not  of  bye-laws  made  by  the 
■directors.     Royal  Bank  of  India's  case,  4  Ch.  252. 

As  to  determining  the  reasonableness  of  bye-laws,  see  Kruse  v.  Johnson, 
,(1898)  2  Q.  B.  91. 

Until  recently  it  was  customary  to  add  to  the  above  clause  the  words  "  or  the 
anembers  of  the  company  or  any  section  thereof,"  but  of  late  the  registrar, 
;acting,  it  is  said,  on  the  instructions  of  the  Board  of  Trade,  has  objected  to  these 
words,  and,  to  the  infinite  annoyance  of  the  commercial  world,  who  commonly 
insert  the  words,  has  required  them  to  be  struck  out  of  articles  tendered  for 
registration,  or  else  to  bo  qualified  by  the  addition  of  the  words  "  Provided  that 
no  bye-law  or  regulation  shall  be  made  under  this  power  which  would  amount 
to  such  an  addition  to  or  alteration  of  these  articles  as  could  only  legally  be 
made  by  special  resolution  passed  and  confirmed  in  accordance  with  sects.  13 
and  69  of  the  Companies  Act,  1908." 

The  proviso  is  no  doubt  well  meant — to  prevent  alteration  of  the  articles  under 
•  cover  of  a  bye-law  without  a  special  resolution,  but  it  ignores  the  fact  that  the 
articles  are  subject  to  the  Act,  and  the  Act  indicates  as  clearly  as  can  be  (in 
sect.  13)  that  the  articles  can  only  be  added  to  or  altered  by  special  resolution, 
and  the  directors  and  members  are  presumed  to  have  read  and  understood  the 
Act,  so  that  there  is  no  need  to  warn  them;  again,  the  clause  does  not  purport 
to  give  power  to  make  articles,  but  merely  bye-laws  which  must  obviously  be 
regarded  as  rules  of  a  subordinate  character;  further,  if  such  a  proviso  as  this  is 
required  here,  why  did  not  the  Legislature  add  some  such  proviso  to  the  latter 
part  oi  clause  71  of  Table  A.,  which  enables  the  company  in  general  meeting  to 
make  regulations  as  to  the  exercise  of  the  directors'  powers?  The  absurdity  of 
this  official  practice  is  emphasized  by  the  fact  that  in  the  past  many  thousands 
•of  companies  have  been  registered  with  the  now  prohibited  words  in  their 
•articles  without  any  such  proviso,  and  that  no  known  mischief  has  resulted,  and 
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Form  261.     '''"*^  *^''®  Board  of  Trado  have  repeatedly  passed  articles  under  sect.  23  of  tin- 

Companies  Aet,  1867   (now  replaced  by  sect.  20  of  the  Companies  Act,  1908), 

containing,'  power  to  make  bye-laws  without  any  such  proviso,  e.g.,  the  London 
Chamber  of  Commerce  and  most  of  the  other  chambers  of  commerce  and  law 
societies,  and  tiiat  articles  containing  the  prohil)itcd  words  without  the  proviso 
have  been  repeatedly  j)asscd  by  eminent  jud-^cvs,  past  and  present,  whilst  at 
the  15ar  and  on  the  IJench.  However,  in  most  cascis,  the  words  in  ([uestion  are 
not  of  any  great  importance;  where  they  are  <-onsidered  important  they  can, 
after  registration  of  the  company,  be  inserted  by  special  resolution  without  the 
proviso.  There  are,  however,  many  cases  in  which  it  is  an  essential  part  of  the 
company's  scheme  that  there  shall  be  power  to  make  bye-laws,  e.g.,  in  a 
mutual  insurance  society,  or  in  a  club  company,  and  in  such  cases,  so  long  as 
the  present  official  view  is  persisted  in,  there  must  be  inserted  words  on  the  lines 
of  the  proviso. 


May  make 
contracts,  &c 


(19.)  To  enter  into  all  .sin'li  negutiutiuiis  and  Luntracts,  and  rescind 
and  vary  uU  such  conlraets,  mid  o.xeculo  aud  do  all  such  acts, 
deeds,  and  thin<^.s  in  the  name  and  on  behalf  of  the  coy  aa 
they  may  consider  e.xpedient  for  or  in  relation  to  any  of  tJie 
matters  afsd,  or  otherwise  for  the  purpo.sos  of  llie  coy. 

There  can  bo  little  doubt  that  such  a  clause  as  above  is  a  sufficient  authority 
to  the  directors  to  vary  contracts  expressly  adopted  by  the  articles.  See  and 
consider  Sahlgreen  and  Cnrrall'a  case,  3  Ch.  323,  329;  and  Lord  IfiUiaren'it 
case,  3  D.  J.  &  S.  41;  Biron  v.  Emn.t.  L.  R.  .5  H.  L.  606;  and  i)p.  333  -337. 
as  to  contracts  by  companies. 


Loc.\L  Management. 

Where  the  company  is  going  to  carry  on  business  abroad,  the  following  clau.se.'+ 
should  be  inserted;  they  have  been  found  extremely  usoful. 

The  following  provisions  shall  have  effect: 

Local  ll4a. — (1)  The  directors  may  from  time  to  time  provide  for  the 

management,  juanagement  of  the  affairs  of  the  coy  abroad  [or  in  any  s])0(ial 
locality  in  the  United  Kingdom]  in  such  manner  as  they  shall  think 
fit,  and  the  provisions  contained  in  the  six  next  followin<2^  paragrapli.'^ 
shall  bo  without  prejudice  to  tlie  general  powers  conferred  by  this 
paragraph . 

Local  board,  r       (2)  The  directors  from  time  to  time,  and  at  any  time,  may  establislL 

/    any  local  boards  or  agencies  for  managing  any  of  the  affairs  of  the 

/     coy  abroad  [or  in  any  specified  locality  in  the  United  Kingdom],  and 

/      may  appoint  any  persons  to  be  members  of  such  local  board,  or  any 

managers  or  agents,  and  may  fix  their  remuneration. 

Delegation.  (3)  The  directors  from  time  to  time,  and  at  any  time,  may  delegate; 

to  any  pci-son  so  appointed  any  of  the  powers,  authorities,  and  discre- 
tions for  the  time  being  vested  in  the  directors,  and  may  authorize  the 
members  for  the  time  being  of  any  such  local  board,  or  any  of  them, 
to  fill  up  any  vacancies  therein,  and  to  act  not^vithstanding  vacancijee;. 
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and  any  such  appointment  or  delog-ation  may  be  made  on  such  terms    Form  251. 
and  subject  to  such  conditions  as  the  directors  may  think  fit,  and  the 
directors  may  at  any  time  remove  any  person  so  appointed,  and  may 
annul  or  vary  any  such  delegation. 

(4)  The  directors  may  at  any  time,  and  from  time  to  time,  by  power  Powers  of 
of  attorney  under  the  seal,  appoint  any  persons  to  be  the  attorneys  of  **'*o'''^®y- 
the  coy  for  such  purposes  and  with  such  powers,  authorities  and  dis- 
cretions (not  exceeding-  those  vested  in  or  exerciseable  by  the  directors 
under  these  presents),  and  for  such  period  and  subject  to  such  condi- 
tions as  the  directors  may  from  time  to  time  think  fit;  and  any  such 
appointment  may  (if  the  directors  think  fit)  be  made  in  favour  of  the 
members  or  any  of  the  members  of  any  local  board  established  as 
afsd,  or  in  favour  of  any  coy,  or  of  the  members,  directors,  nominees, 
or  managers  of  any  coy  or  firm,  or  otherwise  in  favour  of  any  fluc- 
tuating- body  of  persons,  whether  nominated  directly  or  indirectly  by 
the  directors;  and  any  such  power  of  attorney  may  contain  such  pro- 
visions for  the  protection  or  convenience  of  persons  dealing  with  such 
attorneys  as  the  directors  tliink  fit. 

lu  tarrying  on  business  abroad  it  is  gunei-ally  found  th^  a  wide  power  of 
attorney  under  the  (.orapuny's  common  seal  is  requisite,  and  honoo  the 
importance  of  providing  accordingly.  The  same  instrument  can  authorize  the 
attorneys  to  e.xercise  tiie  powers  of  the  Acts  below  mentioned,  and  to  exorcise 
any  other  powers  which  it  may  seem  desirable  to  delegate  to  them.  See 
sect.  78  of  the  Act  of  1908.  and  sect.  8  of  the  Conv.  Act,  1882  (45  &  46 
Vict.  c.  39). 

See  also  Chap.  XV.,  infra. 


(5)  Any  such  delegates  or  attorneys  as  afsd  may  he  authorized  by  Sub- 

the  directors  to  sub-delegate  all  or  any  of  the  powers,  authorities,  and  "^legation, 
discretions  for  the  time  being  vested  in  them. 

(6)  The  coy  may  exercise  the  powers  conferred  by  sect.  79  of  the  Seals  abroad 
Cos  Act,  1908,  and  such  powers  shall  accordingly  be  vested  in  the  J^^'igJer^^^ 
directors.    And  the  coy  may  cause  to  be  kept  in  any  colony  in  which  it 
transacts  business  a  branch  register  of  members  resident  in  such 

colony,  and  the  word  "  colony  "  in  this  clause  shall  have  the  meaning- 
assigned  thereto  by  the  Cos  Act,  1908,  s.  34  (3);  and  the  directors 
may  from  time  to  time  make  such  provisions  as  they  may  tJiink  fit 
respecting-  the  keeping-  of  any  such  branch  register. 

The  following  is  a  more  elaborate  form  than  (6) :  — 

1.  The  company  may  cause  to  be  kept  in  Queensland,  or  in  any  other  colony 
in  Australasia  in  which  it  transacts  business,  a  branch  register  or  registers  of 
members  resident  in  Queensland,  or  in  such  other  colony  as  the  case  may  be. 
And  the  directors  may  from  time  to  time  appoint  an  authority  in  Queensland, 
or  in  any  other  colony  in  which  a  branch  register  is  kept,  to  approve  of  or 
reject  transfers,  and  to  direct  the  registration  of  approved  transfers  in  the 
branch  register  of  such  colony;    and  every  such  authority  may,  in  respect  of 
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Form  251.     t'"ansfers  or  other  entries  proposed  to  be  rej^istered  in  tiio  brandi  ref,'istiT  lor 

vvliich  such  authority  is  appointed,  exercise  all  the  powers  of  tlie  directors  in 

the  same  manner  and  to  the  same  extent  and  effect  as  if  tlie  directors  thcm- 
eelves  were  actually  present  in  the  colony  and  exercised  the  same. 

2.  Subject  to  the  provisions  of  the  Companies  (Consolidationj  Act,  19iJS, 
8.  34,  and  to  the  foregoing  provisions,  the  directors  may  from  time  to  time 
make  such  provisions  as  they  may  think  fit  respecting  the  keeping  of  sm-h 
branch  register  or  registers. 

As  to  establishing  a  coluuiai  register,  see  sect.  34  of  the  Act  of   19IKS. 


Local  laws.  (7;  The  directors  may  comply  with  the  requirements  of  any  local 

law  which  iu  their  opinion  it  8hall  in   the  iiiforots  of  the  coy   be 
necessary  or  expedient  to  comply  witli. 

Sometimes  the  regulations  contain  special  provisions  pointing  to  some  jjarti- 
cular  colonial  Act,  e.g.:  '"The  company  shall  duly  comply  with  the  require- 
ments of  the  New  Zealand  Act,  known  as  the  Mining  Act  .\mcndmcnt  .\ct, 
1897,  and  the  directors  may  do  all  such  acts  and  things  and  execute  all  sunh 
powers  of  attorney  and  instruments  as  they  may  deem  necessary  or  proper  in 
order  to  carry  into  effect,  provide,  perform,  and  observe  the  provisions  of  the 
Mining  Act,  1891,  the  Mining  Act  Amendment  Act,  1897,  the  said  Act  of  1895, 
and  any  other  Acts  of  the  New  Zealand  Legislature.  A  certificate  issued  in 
respect  of  shares  in  any  register  kept  pursuant  to  either  of  the  two  preceding 
clauses  shall  be  under  the  official  seal  of  the  company,  and  any  transfer  of 
.sharei  in  either  of  the  said  registers  may  i)c  deposited  at  the  office  where  such 
registers  are  kept  in  New  Zealand,  and  in  applying  clauses  14  and  15,  and  32 
to  38  inclusive,  to  shares  on  either  of  the  said  local  registers,  such  clau'^es  shall 
be  read  as  if  they  were  modified  as  follows,  that  is  to  say 

"  (a)  In  clause  11  the  words  '  New  Zealand  "  sliail  be  dccuicil  lo  be  inserted 

before  the  word  '  seal . " 
"  (b)   In  clause  34  the  words  'New  Zealand  '  shall  be  deemed  to  be  inserted 

before  the  word  'office.' 
"  (c)  Throughout  the  clauses  the   words   '  New   Zealand  authority  "  shall   be 

deemed  to  be  substituted  for  the  word  'directors.''" 


First  solicitor. 


[114/?.   Messrs. 


Solicitors. 
of ,  shall  be  the  solors  of  the  coy.] 


This  requires  a  word  of  caution.  The  article  does  not  constitute  a  contract 
between  the  company  and  the  solicitor.  In  Eley  v.  Positive  .Iks.  Snc,  1  Ex. 
Div.  20;  S.  C,  on  appeal,  88,  the  articles  of  a  company  provided  that 
"Mr.  A.  B.,  of  — — ,  shall  be  the  solicitor  of  the  company,  and  shall  transact 
all  the  legal  business  of  the  company,  including  })arliamentary  businc-s,  for 
the  usual  and  accustomed  fees  and  charges,  and  shall  not  be  removed  from  his 
office  unless  for  misconduct."  Mr.  A.  B.  was  employed  by  the  company  after 
its  incorporation,  but  there  was  no  evidence  of  any  agreement  to  employ  him 
on  the  terms  mentioned  in  the  articles.  He  was  not  a  subscriber  to  the  articles, 
but  he  was  a  member  of  the  company.  It  was  held  that  the  articles  did  not 
constitute  a  contract  between  the  company  and  Mr.  A.  B.,  and  that  he  could 
not  sue  the  company  for  refusal  to  employ  him.  Buring-Goxld  v.  Shoipinriton 
Pich  and  Shovel  Co..  (1899)  2  Ch.  80;  Br  Poiherhnm  Alum  Co.,  25  Ch.  1).  103.i 


FORMS.  701 

lie  Bale  and  Plant,  61  L.  T.  207;   National  Motor  Mail  Coach   Co.,   (1908)  2     Form  251. 
Ch.   515   (C.  A.),  overruling  Encflifili  and  Colonial  Produce  Co.,   (1906)   2   (,'h. 
435;  and  see  supra,  p.  633. 

Where  a  solicitor  is  to  be  a  director,  say:  "Messrs.  A.  and  B.  shall  be  the 
solicitors  of  the  conapany,  and  shall  bo  entitled  to  remuneration  notwithstand- 
ing that  a  member  of  the  firm  is  a  director  of  the  company." 

As  to  an  article  giving  a  solicitor  an  annual  retaining  tec,  sec  R/wdcuian 
Properties,  W.  N.  (1901),  June  22. 


Secretary. 

114e.  The  first  secretary  of  the  coy  shall  be  Mr.  A.  B.,  of  &c.,  clerk  First 
[or  whatever  he  may  6e].  secretary. 

Having  regard  to  the  fact  that  the  secretary  of  the  company  is  frequently 
mentioned  in  the  Companies  Act,  1908,  it  seems  desirable  to  name  him  in  the 
articles.  See  sect.  17,  sub-sect.  2  (especially),  also  sect.  88,  sect.  65,  sub- 
sect.  3  (d),  sect.  99  of  the  Companies  Act,  1908.  In  the  case  of  a  club  certain 
statutory  requirements  are  made  on  the  secretary.  See  Licensing  Act,  1902, 
Bs.  24  et  seq. 

As  to  the  secretary  of  a  company  not  being  entitled  to  a  lien,  see  Barnton 
Hotel  Co.  V.  Cook  (1899),  36  Sc.  L.  R.  938. 

A  secretary  as  such  has  no  power  to  convene  a  general  meeting  {State  of 
Wyoming  8yndimte,  (1901)  2  Ch.  431),  though  the  directors  may  ratify  the 
notice  {Hooper  v.  Kerr,  Stiuirt  df-  Co.,  83  L.  T.  729),  or  to  strike  a  name  off 
the  register  of  members  {Wheatcroft's  ease,  29  L.  T.  326),  or  to  pass  and 
register  a  transfer  not  approved  by  the  directors.  Ghida  Mines,  Ltd.  v. 
Anderson,  22  T.  L.  R.  27. 

Representations  by  a  secretary  as  suoh  are  not  binding  on  the  comjiany. 
Burnett  v.  South  London  Tramways  Co.,  18  Q.  B.  D.  815;  Georr/e  Whitchurch, 
Ltd.,  (1902)  A.  C.  117—124;  Chida  Mines,  Ltd.  v.  Anderson,  22  T.  L.  R.  27; 
and  see  p.  676.  Even  where  a  secretary  is  held  out  as  a  person  to  answer  certain 
inquiries,  the  company  incurs  no  liability  for  untrue  answers  if  made  by  the 
secretary  for  his  own  private  ends.  British  M iitiial  Bank  v.  Charnwood  Forest 
Raihvay,  18  Q.  B.  1).  714;  and  see  Riihen  v.  Great  Fin'jall  Consolidated,  (1906) 
A.  C.  439. 

As  to  cheques  to  a  company  indorsed  by  the  secretary  and,  without  authority, 
paid  into  his  private  account,  see  Ilunnan's  Lake  View  Central  v.  Armstrong, 
16  T.   L.   R.   236. 

As  to  cheques  with  forged  signatures  of  directors,  see  Kepitir/alla  Rubber 
Instates  V.  National  Bank  of  India,  25  T.  L.  R.  402. 

Where  a  man  acts  as  secretary  of  two  companies,  it  is  not  true  as  a  general 
proposition  that  a  fact  which  comes  to  his  knowledge  a-i  secretary  of  one  com- 
pany is  notice  to  him  as  secretary  of  the  other  company  from  the  mere  existence 
of  the  common  relationship.  In  order  to  make  it  notice,  it  must  be  sliown  that 
it  was  his  duty  to  the  first  company  to  communicate  his  knowledge  to  the 
second  company.     Fenivick,  Stobart  ^-  Co.,  (1902)  1  Ch.  507. 

A  secretary  is  liable  to  heavy  punishment  for  falsifying  any  books  or  docu- 
ments of  the  company ;  see  sect.  216  of  the  Act.  He  is  also  liable  for  misfeasance 
if  he  receives  an  improper  commission.  Burroio's  case,  14  C.  D.  433;  McKay's 
case,  2  Ch.  D.  1.  But  a  secretary  is  in  a  very  different  position  to  a  director, 
and  is  not  to  be  fixed  personally  with  liability  for  a  misapplication  of  the 
company's  funds  though  he  may  have  known  all  about  it.  Joint-Stock  Discount 
Co.  V.  Brown  (1869),  8  Eq.  396. 
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A  Hocretary  sued  for  negligence  may  aet  up  the  Statute  of  Limitations. 
Municipal  Freehold  Land  Co.  v.  Pollington  (1890),  63  L.  T.  243.  Aa  to 
dismissal,  see  supra,  p.  444. 


Substitute.  [IHci.   The  directors  may  appoint  a  temporary  substitute  for  the 

secretary,  who  shall,  for  the  purposes  of  these  presents,  be  deemed  to 
be  the  secretary.] 


Custody  of 
s(!al. 


The  Seal. 

[115.  The  directors  shall  provide  for  the  safe  custody  of  the  seal, 
and  the  seal  shall  never  be  used  except  by  the  authority  of  the  direc- 
tors, or  a  committee  of  the  directors,  previously  given,  and  in  the 
preseilce  of  two  directors  at  the  least,  who  shall  sign  every  instrument 
to  Avhich  the  seal  is  afDxed,  and  every  such  instrument  shall  be 
countersigned  by  the  secretary  or  some  other  person  appointed  by 
the  directors.] 

A  clause  as  above  is  sometimes  inserted,  and  everyone  dealing  with  the  company 
is  bound  to  take  notice  of  it,  but  is  not  bound  to  ascertain  that  de  facto  directors 
liave  been  duly  appointed.  County  Life  Assurance  Co.,  5  Ch.  288;  Mahoney 
V,  East  Holyford  Mining  Co.,  L.  R.  7  II.  L.  859.  Or  that  tho  seal  has  been 
affixed  with  the  authority  of  a  meeting  duly  constituted.  County  of  Gloucester 
Bank  v.  Rudry,  4-c.  Co.,  (1895)  1  Ch.  629;  Davics  v.  Bolton  ^-  Co.,  (1894) 
3  Ch.  678.  And  see  Owen  ij-  Ashivorth's  Claim,  (1901)  1  Ch.  115.  But  the  rule 
does  not  apply  where  the  seal  has  been  fraudulently  affixed  and  the  signatures 
are  forged.     Ruben  v.  Great  Fiiigall  Consolidated,  (1906)  A.  C.  430. 

See  further,  supra,  p.  79. 


Authentication  of  Deeds  and  Documents. 

Deeds.  115«.   The  following  provisions  shall  have  effect:  — 

1.  All  deeds  executed  on  behalf  of  the  coy  may  be  in  such  form, 
and  contain  such  powers,  provisoes,  conditions,  covenants,  clauses, 
and  agreemts  as  the  directors  shall  think  fit,  and,  in  addition  to  being 
sealed  with  the  seal  of  the  coy,  shall  be  signed  by  two  directors,  and 
countersigned  by  the  secretary  or  such  other  officer  as  the  directors 
from  time  to  time  appoint. 

Bills.  2.  All  bills  of  exchange,   promissory   notes,  or  other  negotiable 

instruments  shall  be  accepted,  made,  drawn,  or  indorsed  for  and  on 
behalf  of  the  coy  by  two  directors,  and  countersigned  by  the  secretary 
or  such  other  officer  as  afsd,  and  all  cheques  or  orders  for  payment 
shall  be  signed  by  two  directors,  and  countersigned  by  the  secretary 
or  such  other  officer  as  afsd. 

Cheques.  3.  Cheques  or  other  negotiable  instruments    paid    to    the    coy's 

banker  for  collection,  and  requiring  the  indorsement  of  the  coy,  may 
be  indorsed  on  its  behalf  by  the  secretai'v  or  such  other  officer  as  afsd. 
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All  monevs  belonging  to  the  coy  shall  be  pd  to  such  bankers  as  the    Form  251. 
directors  shall  from  time  to  time  in  writing  or  by  resolution  of  the 
directors  appoint;  and  all  rec-eipts  for  money  pd  to  the  coy  shall  be  Eeedpts. 
signed  by  the  secretary  or  such  other  officer  as  afsd;  and  such  receipt 
shall  be  an  effectual  discharge  for  the  money  therein  stated  to  be 
received. 

The  above  claas^s  are  occasionally  inserted,  but  there  U  no  need  for  them. 
See  note  to  the  following  rlan«e. 


115b.  Any  instrument  bearing  the  common  seal  of  the  coy  and  Whateecori- 
issued  for  valuable  conson  shall  be  binding  on  the  coy,  notwith-  ^^  ^  deemed 
-tanding  any  irregularity  touching  the  authority  of  the  directors  to  valid. 
Lssue  the  same. 

The  above  clause  is  occasionally  inserted.  Potent  File  Co.,  6  Ch.  S.5:  Bavies 
T.  B.  Bolton  #  Co.,  (1894)  3  Ch.  678.  But  it  would  seem  to  l>e  merely  the 
expression  of  the  rule  settled  in  a  series  of  cases,  of  which  Boyal  British  Bank 
V.  Turquartd,  6  E.  <fc  B.  248.  is  a  leading  one.  The  rule  is,  that  where  a 
company  is  regulated  by  an  Act  of  Parliament,  general  or  spetial,  or  by  deed 
if  settlement,  or  memorandum  and  articles  of  association,  registered  in  some 
public  office,  persons  dealing  with  the  directors  are  bound  to  read  the  Act  and 
registered  public  documents  of  the  company  (supra,  p.  79),  and  to  see  that 
the  proposed  dealing  is  not  inconsistent  therewith,  but  that  is  all:  they  need 
r;ot  inquire  into  the  regularity  of  the  internal  proceedings.  They  may  assume 
that  all  matters  of  '•'  indoor  management  "  have  been  done  regularly.  Thus, 
where  the  articles  give  power  to  borrow  with  the  sanction  of  an  ordinary 
resolution  of  a  general  meeting,  a  lender  need  not  inquire  whether  the  resolu- 
tion has  been  passed.  Royal  British  Bank  t.  Turquand.  ubi  fupra;  Agar  v. 
Ath^nceum  Society,  3  C.  B.  N.  S.  725.  And  see  Ex  parte  Eagle  Co.,  4  K.  &  J. 
549,  as  to  execution  of  policies.  In  La>vd  Credit  of  Ireland,  4  Ch.  460,  it  was 
held  that  as  the  company  had  power  to  accept  bills,  certain  acceptances  could 
not  be  impeached  on  the  ground  that  they  were  irregularly  issued.  So,  also, 
it  has  been  held  that  the  public  is  entitled  to  assume  that  a  person  acting  de 
facto  as  the  company's  agent  or  director  has  been  duly  appointed.  Smith  v. 
HuU  Glass  Co.,  11  C.  B.  897;  Cou.ty  Life,  b  Ch.  288;  ilahoney  v.  East  Holy- 
ford  Co.,  L.  R.  7  H.  L.  869.  It  may  also  assume  that  an  instrument  bearing 
the  seal  of  the  company  was  sealed  pursuant  to  a  resolution  of  a  board  meeting. 
County  of  Glouc^ter  Bank  v.  Budry,  (1895)  1  Ch.  629:  but  see  as  to  the 
limits  of  this  rule,  Buben  v.  Great  Fingall  Consolidated,  (1906)  A.  C.  430; 
overruling  Shaw  v.  Port  Philip,  See.  Co.,  13  Q.  B.  D.  103;  also  supra,  p.  81. 
A  person  cannot  avail  himself  of  the  presumption  if  he  knows  of  the  irregularity 
(Hoicard  v.  Potent  Ivory  Co..  38  Ch.  D.  1-56).  and  it  would  seem  that  a  person 
is  not  entitled  to  assume  that  a  special  resolution  has  been  passed,  for  he  can 
find  out  whether  it  has  been  passed  or  not  by  reference  to  the  register.  Irvine 
V.  Union  Bank,  2  App.  Cas.  379. 

Occasionally  express  provisions  as  to  the  execution  of  documents  are  inserted : 
but  as  a  general  rule  it  is  better  not  to  insert  such  provisions. 
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Annual  Returns. 


Aiiuuul  115c.   The  cov  shall  niuko  the  requisite  animal  returns  in  accord- 

ance  with  sect.  26  of  the  Cos  (Consolidation)  Act,  1908. 

It  may  be  well  to  iiincrt  tiie  above  clause  as  a  reminder,  fur  the  penalties  for 
default  are  onerous. 

Sect.  2G  of  the  Companies  (Consolidation)  Act,  1908,  is  as  follows:  — 

26. — (1)  Every  comi)any  having  a  share  capital  shall  once  at  least  in  every 
year  make  a  list  of  all  persons  who,  on  the  fourteenth  day  after  the  first  or  only 
ordinary  gcner.nl  mcetin?  in  the  year,  are  members  of  the  company,  and  of  all 
persons  who  have  ceased  to  be  members  since  the  date  of  the  la.^t  return,  or  (in 
the  case  of  the  first  return)  of  the  incorporation  of  the  company. 

(2)  The  list  must  state  the  names,  addresses,  and  occupations  of  all  the  past 
and  present  members  therein  mentioned,  and  the  number  of  shares  held  by 
each  of  the  existing  members  at  the  date  of  the  return,  specifying  shares 
transferred  since  the  date  of  the  last  return,  or  (in  the  case  of  the  first  return) 
of  the  incorporation  of  the  company  by  persons  who  are  still  members  and 
have  ceased  to  be  members  respectively,  and  the  dates  of  registration  of  the 
transfers,  and  must  contain  a  summary  distinguishing  between  shares  issued 
for  cash  and  shares  issued  as  fully  or  partly  paid  up  otherwise  than  in  cash, 
and  specifying  the  following  particulars:-  - 

(a)  The  amount  of  the  share  capital  of  the  company,  and  the  number  of  the 

shares  into  which  it  is  divided; 

(b)  The  number  of  .shares  taken  from  the  commencenient  of  the  company  up 

to  the  date  of  the  return; 

(c)  The  amount  called  up  on  each  share ; 

(d)  The  total  amount  of  calls  received; 

(e)  The  total  amount  of  calls  unpaid; 

(f)  The  total  amount  of  the  sums   (if  any)   i)aid  by   way  of  coniiuission   in 

respect  of  anj'  shares  or  debentures,  or  allowed  by  way  of  discount  in 
respect  of  any  debentures,  since  the  date  of  the  last  return ; 

(g)  The  total  number  of  shares  forfeited; 

(h)  The  total  amount  of  share  or  stock  for  which  share  warrants  are  out- 
standing at  the  date  of  the  return ; 

(i)  The  total  amount  of  share  warrants  issued  and  surrendered  respectively 
since  the  date  of  the  last  return; 

(k)  The  number  of  shares  or  amount  of  stock  comprised  in  each  share 
warrant ; 

(1)  The  names  and  addresses  of  the  persons  who  at  the  date  of  the  return  arc 
the  directors  of  the  company,  or  occupj'  the  position  of  directors,  by 
whatever  name  called;  and 

(m)  The  total  amount  of  debt  due  from  the  company  in  respect  of  all  mort- 
gages and  charges  which  are  required  (or,  in  the  case  of  a  company 
registered  in  Scotland,  which,  if  the  company  had  been  registered  in 
England,  would  be  required)  to  be  registered  with  the  registrar  of 
companies  under  this  Act,  or  which  would  have  been  required  so  to  be 
registered  if  created  after  the  first  day  of  July  nineteen  hundred 
and  eight. 

(3)  The  summary  must  also  (except  where  the  company  is  a  private  company) 
include  a  statement,  made  up  to  such  date  as  may  be  specified  in  the  statement, 
in  the  form  of  a  balance-sheet,  audited  by  the  company's  auditors,  and  con- 
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taiuing  a  summary  of  its  share  capital,  its  liabilities,  and  its  assets,  giving  such   .Form.  251. 

particulars  as  will  disclose  the  general  nature  of  those  liabilities  and  assets,   

and  how  the  values  of  the  fixed  assets  have  been  arrived  at,  but  the  balance-sheet 
np?d  not  include  a  statement  of  profit  and  loss. 

(4)  The  above  list  and  summary  must  be  contained  in  a  separate  part  of  the 
register  of  members,  and  must  be  completed  within  seven  days  after  the  four- 
teenth day  aforesaid,  and  the  company  must  forthwith  forward  to  the  registrar 
of  companies  a  copy  signed  by  the  manager  or  by  the  secretary  of  the  company. 

(5)  If  a  company  makes  default  in  complying  with  the  requirements  of  this 
section  it  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during 
which  the  default  continues,  and  every  director  and  manager  of  the  company 
who  knowingly  and  wilfully  authorizes  or  permits  the  default  shall  be  liable  to 
the  like  penalty.  ' 

"  Default "  in  forwarding  the  required  return  to  the  registrar  under  this 
section  means  a  wilful  continued  neglect  to  do  the  act,  and  does  not,  it  seems, 
apply  to  a  case  where  the  default  cannot  be  remedied.  Borte  v.  South  African 
Super-aeration,  Limited,  20  T.  L.  R.  425. 

The  obligation  to  forward  the  list  and  summary  is  independent  of  whether  the 
ordinary  general  meeting  is  held  in  the  year  or  not.  Hence  the  directors  cannot 
set  up  in  self-defence  that  a  meeting  had  not  been  held.  Parh  v.  Lawton, 
(1911)  1  K.  B.  588. 

Default  renders  the  company  and  its  directors  and  managers  liable  to  the 
statutory  penalties.  See  Gibson  v.  Barton,  L.  R.  10  Q.  B.  329;  Edmunds  v. 
Forster,  45  L.  J.  M.  C.  41;  Reg.  v.  Newton,  48  L.  J.  M.  C.  77;  and  Eeg. 
v.  Tyler,  (1891)  2  Q.  B.  588.  The  company's  penalty  is  51.  per  day.  Reg.  v. 
Catholic,  4-c.  Co.,  48  L.  T.  G75.  Proceedings  to  enforce  the  penalty  are  taken 
before  a  magistrate,  who  may  inquire  into  the  sufficiency  and  accuracy  of  the 
return.  Briton  Medical,  37  VV.  R.  52.  To  comply  with  sect.  26  the  general 
meeting,  referred  to  in  sect.  64  of  the  Act  of  1908,  as  to  which  see  note  to 
clause  57,  must  be  held  at  latest  on  17th  December. 

See  form  of  return,  siij/r^/,  p.  622. 


Dividends. 

IKi.  Subject  a.s  afsd,  the  profits  of  the  coy  wliall  be  divi.sil)lo  unioiig- 
the  mouibers  [holding-  ordinary  shares]  in  proportion  to  the  ca])ital 
pd  u})  on  the  [ordinary]  shares  held  by  theui  resplj-. 

"  Subject  as  aforesaid."  These  words  refer  to  any  clause  defining  the  rights 
of  the  preference  shareholders  (if  any)  and  to  any  clause  as  to  increase  of 
capital  and  as  to  reserve;  but  sometimes  it  is  considered  expedient  to  provide 
more  clearly  us  to  the  appropriation  of  profits,  e.g., 

lliia.  Subject  as  afsd,  the  profits  of  the  coy  which  it  .shall  from 
time  to  time  be  determined  to  divide  in  respect  of  any  year  or  other 
period  shall  be  applied  fir.st  in  paying-  the  fixed  cumulative  pre- 
ferential dividend  on  the  capital  pd  up  on  the  preference  shares  to 
the  close  of  such  year  or  other  period,  and,  secondly,  in  paying'  a 

dividend  for  such  year  or  other  period  at  the  rate  of p.c.p.a.  on 

the  capital  pd  up  on  the  ordinary  shares,  and,  thirdly,  the  surplus 
shall  be  applied  to  the  payment  of  a  dividend  on  the  deferred  shares 
iu  proportion  to  the  capital  pd  up  thon.] 
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Or, 

[1  \i\b.  iSubject,  &c.,  shall  be  applied  first  in  paying  a  dividend  for 

buch  year  or  other  period  at  the  rale  of 2).c.p.a.  on  (lie  capital  pd 

up  on  the  preference  shares,  and,  secondly,  in  paying  a  dividend  for 
such  year  or  other  period  at  the  rate,  &c.  on  the  cajjital  pd  up  on 
the  ordinary  shares,  and,  thirdly,  as  to  20  p.c.  of  the  surplus  in  pay- 
ing a  further  dividend  for  such  year  or  other  period  on  the  preference 
shares,  and  as  to  the  residue  in  paying  a  further  dividend  for  Nuch 
year  on  the  ordinary  shares  afsd.] 

Or, 

[116c.  Subject,  &c.,  shall  be  applied  in  paying  the  cumulative 
dividend  on  the  preference  shares  to  the  close  of  such  year  or  otlier 
period;  secondly,  in  paying  a  dividend  for  such  year  or  other  period 
at  the  rate  of  10  p.c.  on  the  capital  pd  up  on  the  ordinary  shares; 
and,  thirdly,  in  paying  further  dividends  to  the  members  in  pro- 
portion to  tlie  shares  held  by  them  resply  of  whatever  class.] 


Capital  paid  11G(/.   Whore  capital  is  pd  up  in  advance  of  calls  u])on  the  footing 

np  in  advance,  ^j^j^^^  n^^  same  shall  carry  interest,  such  capital  shall  not,  whilst  carry- 
ing interest,  confer  a  right  to  participate  in  prolits. 


Clause  72  of  the  Table  A.  of  the  Act  of  1862  provided  that  dividends  werf 
to  be  paid  to  members  in  proportion  to  their  shares,  but  clause  98  of  Table  \. 
(1908)  now  provides  that  "  all  dividends  shall  be  declared  and  paid  according' 
to  the  amounts  paid  on  the  shares,  but  if  and  so  long  a3  nothing  is  paid  up  on 
any  of  the  shares  in  the  company  dividends  may  be  declared  and  paid  accord- 
ing to  the  amounts  of  the  shares." 

In  the  absence  of  such  a  provision  as  that  above  or  in  Table  A.  dividends 
must  be  paid  in  proportion  to  the  nominal  amount  of  the  capital  held  by  each 
shareliolder,  and  not  in  proportion  to  the  amount  paid  up.  Oakhnnk  Oil  Co. 
V.  Crum,  8  App.  Cas.  65;  Wilkinson  v.  Cianmings,  11  Hare,  .37:  Birch  v. 
Cropper,  14  App.  Cas.  525. 

Accordingly,  a  10^.  share  with  \l.  paid  up  will  take  as  much  as  a  lOZ.  fully 
paid-up  share.  But  many  persons  consider  such  a  mode  of  division  inequit- 
able, and  insist  on  a  provision  as  above  (clause  116).  This  clause  again, 
however,  does  not  appear  altogether  fair,  for  it  must  be  borne  in  mind  that  tho 
company  trades  to  some  extent  on  the  credit  of  its  uncalled  capital,  and  why 
should  the  shareholders  who  supply  that  credit  get  no  reward? — especially  as, 
in  the  event  of  the  company  being  wound  up,  they  will,  unless  the  article!* 
otherwise  provide,  be  lial)le  to  contribute  to  the  losses  in  proportion  to  the 
nominal  amount  of  the  shares  held  by  them.  Maude's  cane,  6  Ch.  51 ;  and  sec 
the  judgments  in  Oakbank  Oil  Co.  v.  Crum,  ubi  supra. 

Accordingly,  it  is  occasionally  provided  that  "  the  profits  of  the  company  in 
each  year  shall  be  applicable  to  the  payment  of  dividend  at  the  rate  of  5  per 
cent,  per  annum  on  the  paid-up  capital,  and  the  surplus  shall  be  divided 
among  the  members  in  proportion  to  their  shares."  This  approximates  to  ideal 
justice.     See  supra. 
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Where  there  are  different  classes  of  shares  in  the  original  capital  the  chiu-sf     Form  251. 
will  be  modified  accordingly.     See  Forms  261  to  268a  (inclusive),  infra.  


117.   Tiie  coy  in  general  meeting-  may  declare  a  dividend  to  be  pd  Declaratiou of 
to  the  members  according  to  their  rights  and  interests  in  the  proKts, 
and  may  fix  the  time  for  payment. 

Very  commonly  it  is  provided  that  "  the  directors  may,  with  the  sanction  of 
the  company  in  general  meeting,"  declare  dividends,  but  the  general  practice 
is  for  the  directors  to  recommend  and  the  meeting  to  declare  the  dividend,  and 
it  therefore  seems  better  to  frame  the  clause  as  above.  See  Re  Denhnm  4-  Co., 
25  Ch.  D.  763. 

The  declaration  of  a  dividend  gives  to  each  shareholder  the  right  to  sue  tho 
company  for  the  amount.  Dalton  v.  Midland  Rail.  Co.,  13  C.  B.  478;  Lindley 
on  Companies,  6th  ed.  p.  609;  Severn  Rail.  Co.,  (1896)  1  Ch.  559;  Boml  v. 
Barrow  Uoinuitite  Steel  Co.,  (1902)  1  Ch.  353,  362;  but  see  as  to  the  right  of 
withdrawal,  Lagtinas  Nitrate  Co.  v.  Schrocder,  85  L.  T.  29.  Till  declared,  a 
dividend  is  not  a  debt,  and  it  is  doubtful  whether  a  right  to  sue  for  a  dividend 
without  declaration  can  be  given.  In  the  case  last  mentioned  the  right  to 
preferential  dividend  was  given  in  emphatic  terms,  but  it  was  held  that  a  (clause 
as  above  was  impliedly  made  applicable. 

Where  the  articles  provide  for  the  application  of  the  profits  for  the  time 
being  "  available  for  the  dividend,"  these  words  impliedly  exclude  profits  carried 
to  reserve.     Fi-sher  v.  Black  and  White  Publishing  Co.,  (1901)  1  Ch.  174. 

In  ascert'iining  profits,  it  is  not  allowable  to  take  a  particular  asset  and  to 
treat  the  profit  arising  from  the  realization  thereof  as  profit  of  the  company 
without  regard  to  the  general  result  of  the  company's  operations,  whether  in 
the  shaijo  of  profit  or  loss  for  the  curx-ent  financial  year.  Foster  v.  New 
Trinidad  Lake  Asph<tlte  Co.,  (1901)  1  Ch.  208.  See  also  Lubbock  v.  Jh!ll.:!h 
Bank  of  South  America,  (1892)  2  Ch.  198. 

Under  such  a  clause,  read  in  conjunction  with  clauses  58,  63,  North,  J.,  held 
that  a  company  could  only  declare  a  dividend  at  the  ordinary  general  meeting. 
Nicholson  v.  Rhodesiu  Co.,  (1897)  1  Ch.  434.  This  decision  can,  if  desired,  be 
overridden  by  introducing  the  words  "  ordinary  or  extraordinary  "  after  the 
word  "  meeting,"  but  it  is  scarcely  worth  making  this  alteration,  for  there  is 
nothing  to  prevent  the  directors  from  calling  an  extraordinary  general  meeting 
to  consider  and,  if  thought  fit,  to  approve  of  the  payment  by  the  directors 
(under  clause  121)  of  an  interim  dividend,  and  then  the  directors  can  declare 
such  dividend.  Directors,  though  they  cannot  delegate  their  special  powers  to 
the  members,  may  properly,  if  they  think  fit,  consult  a  general  meeting  as  to 
the  exercise  of  their  powers.  Hampson  v.  Price's  Patent  Co.,  45  L.  J.  Ch.  437. 
A  dividend  "  free  of  income  tax  "  may  be  declared  on  ordinary  shares  where 
the  profits  to  be  applied  in  paying  the  same  have  already  paid  tax,  for  the 
company  is  not  bound  in  such  case  to  deduct  the  tax  (supra,  p.  101);  but  a 
dividend  "  free  of  income  tax  "  on  preference  shares  is  objectionable  as  giving 
the  holders  more  than  their  rights  {Att.-Gen.  v.  Ashton  Gas  Co.,  (1904)  2  Ch. 
621),  and  a  provision  in  the  articles  that  their  dividend  shall  be  so  paid  is  void. 
Sect.  103,  Income  Tax  Act,  1842. 

As  to  payment  of  interest  out  of  capital  during  construction,  see  Companies 
Act,  1908,  s.  91,  and  p.  871. 


[118.  No  larger  dividend  shall  be  declared  than  is  recommended  by  Restriction  on 
e  direetori 
dividend).] 


the  directors  (but  the  coy  in  a-eneral  meeting:  may  declare  a  smaller  amount  of 
^  ./  »  a         J  dividend 
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Form  251  ^^^^  above  clause  is  commonly  used,  sometimes  with,  sometimes  without,  the 
words  in  brackets.     Profits  may  be  carried  forward.     Prima  facie  there  is  no 

obligation  to  divide.     Bond  v.  Borrow  Ihrmalltr,  (1902)  1  Ch.  352;  Burland  v. 

Ilarle,  (1902)  A.  C.  83. 


Z)ividend  out 
of  profits  only, 
and  not  carry 
interest. 

Points  to  bo 
observed  in 
declaring 
dividends : 

Profits,  not 
capita], 
available ; 


ultra  vires  if 
paymout  out 
of  capital ; 


even  if 

authorized  by 
memorandum 
or  articles : 

or  by  general 
meeting. 

•Criminal 
liability  of 
directors  as  to 
payment  out 
of  capital. 

Modem 

decided  cases 
militating 
again.st  above 
xule. 


119.  No  dividend  shall  be  payable  except  out  of  the  profits  of  the 
coy,  and  no  dividend  .shall  caiTy  interest  as  ag-ainst  the  coy. 

As  to  what  are  profits,  see  infra,  pp.  857  et  seq. 

In  declaring  dividends  certain  important  points  have  to  be  borne  in  mind, 
viz. : — 

1.  Dividends  are  only  to  be  paid  out  of  profits,  not  out  of  capital.     Oxford 

Bene  fit  Btiilding  Society,  35  C.  D.  502;  National  Funds  Assurance  Co., 
10  C.  D.  126;  Flitcroft's  case,  21  C.  D.  519;  Alexandra  Palace  Co., 
21  C.  J).  119;  Leeds  Estate  v.  Shepherd,  36  C.  D.  807;  Sharpe, 
(1892)  1  Ch.  154;  Foster  v.  New  Trinidad  Lake  Asphalte  Co.,  (1901) 
1  Ch.  208;  Fisher  v.  Black  and  White  Publishing  Co.,  (1901)  1  Ch. 
174.     As  to  decisions  in  derogation  of  this  rule,  see  infra,  p.  895, 

2.  Payment  out  of  capital  is  ,il(ra  rires,  for  it  amounts  to  a  reduction  of  the 

paid-up  capital,  and  jio  such  reduction  is  allowable,  unless  sanctioned 
by  the  Court  under  sects.  46 — 56  of  the  Companies  Act,  1908,  or  on 
unproductive  capital  under  sect.  90  of  the  Act. 

3.  l<]ven   if  such   payment   is   expressly   authorized   by   the   memorandum   of 

association,  or  by  the  articles  of  association,  or  by  special  resolution, 
it  is  equally  ultra  vires,  for  these  documents  cannot  repeal  the  Act. 
Trevor  v.   IVhitworth,  12  App.  Cas.  409. 

4.  Much  less  can  the  sanction  of  a  general  meeting  justify   it.      Flitcroft's 

case,  21   C.   D.   519. 

5.  Directors  who  are  parties  to  the  payment  of  a  fictitious  dividend,  in  order 

to  raise  the  price  of  the  company's  shares,  may  be  criminally  liable 
for  a  conspiracy.  See  per  Lord  Campbell,  L.  C,  Burnes  v.  Pennell 
(1849),  2  II.  L.  C.  525;  and  Itegina  v.  Esdaile  (1858),  1  F.  &  F.  213. 

This  fundamental  rule  prohibiting  payment  of  dividend  out  of  capital  as  not 
only  contrary  to  the  Act,  but  commorcially  unsound,  was  at  one  time  in  serious 
danger  of  being  relaxed  or  explained  away  by  certain  unfortunate  decisions,  of 
which  the  following  are  the  most  noteworthy: — Lee  v.  Neuchatcl  Co.,  41 
C.  D.  1;  Verner  v.  General  Commercial  Trust,  (1894)  2  Ch.  268;  Wilmer  v. 
Macnamara,  (1895)  2  Ch.  245;  Bosanquet,  ij-c.  v.  ;S7.  John  del  Bey  (1897), 
77  L.  T.  207;  National  Bank  of  Wales,  supra. 

See  further,  infra,  pp.  857  et  seq. 

But  the  House  of  Lords,  in  the  appeal  in  the  case  last  mentioned  sub  nam. 
JJovey  v.  Cory,  (1901)  A.  C.  477,  threw  so  much  doubt  on  their  decisions  as  to 
effectually  neutralize  the  mischief  they  threatened  to  do,  and  Bond  v.  Barroiv 
Hcernatite,  (1902)  1  Ch.  352,  has  still  further  minimized  their  operation.  See 
further,  infra,  p.  866  et  seq. 


What  to  be 
deemed  net 
profits. 


[120.  The  declaration  of  the  directors  as  to  the  amount  of  the  net 
profits  of  the  coy  shall  be  conclusive.] 

This  clause  is  common,  and  is  found  useful;  it  precludes  controversy  over 
many  difficult  questions  of  management  and  account,  but  it  does  not  enable  the 
directors  to  declare  profits  where  in  reality  there  are  none. 
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121.   The  directors  may  from  time  to  time  pay  to  the  members  sucli    Form  251. 
interim  dividends   as   in  their   iudo-ment   the  position    of    the    coy  r~    : 
jlietifies.  dividends. 

The  above  clauae  is  very  commonly  inserted. 

Before  declaring  even  an  interim  dividend,  the  dirCL-tors  must  satisfy  them- 
selves that  there  are  profits  to  divide.  To^oers  v.  African  Tug  Co.,  (lOOi)  1  Ch. 
558;  Liican  v.  Fitzf/eraJd,  20  T.  L.  R.  16.  But,  as  stated  by  Lord  Alverstone, 
C.  J.,  in  the  last  case,  "the  declaration  of  interim  dividends  depends  much 
more  upon  estimates  and  opinions  than  the  declaration  of  a  final  dividend, 
which  is  made  upon  the  information  contained  in  a  formal  balance-sheet." 

Sometimes  the  clause  says,  "  An  interim  dividend  on  account  of  the  next 
final  dividend,"  or  some  such  words,  but  such  provisions  often  lead  to  dispute. 
For  instance,  where  further  shares  are  issued  between  the  interim  dividend  and 
the  declaration  of  the  final  dividend,  are  the  holders  of  these  shares,  on  the  final 
dividend  being  declared,  entitled  to  insist  on  the  other  shareholders  bringing 
tlie  interim  dividend  into  account?  In  some  cases  it  would  seem  that  they  are: 
but  the  point  can  be  provided  for  in  the  terms  of  allotment  of  the  interim  issue. 

Tlie  directors'  paramount  duty  is  not  to  pay  dividends  out  of  capital,  and 
accordingly,  if  after  declaring  an  interim  dividend  and  before  payment  the 
directors  ascertain  that  it  will,  if  paid,  liave  to  be  paid  out  of  capital,  they  may 
properly  refuse  to  pay  it.  Lagioiun  Sitrate  Co.  \  .  ./.  // .  Sclnocder  S;  Co.  (1901), 
17  T.   L.  R.  f)2.5:  85  I..  T.  22. 


122.   The  directors  may  retain  any  dividends  on  which  the  coy  has  Debts  may  be 
a  lien,  and  may  apply  the  same  in  or  towards  satisfaction  of  the  <ieducted. 
debts,  liabilities,  or  engagements  in  respect  of  which  the  lien  exists. 

[123.   Any  general  meeting  declaring  a  dividend  may  make  a  call  Dividend  and 
on  the  members  of  such  amount  as  the  meeting  fixes,  but  so  that  the  ^^     "^"^ 
call  on  each  member  shall  not  exceed  the  dividend  payable  to  him, 
and  so  that  the  call  be  made  pa}able  at  the  same  time  as  the  dividend,  Set-off^ 
and  the   dividend  may,  if  so  arranged  between  the  coy  and  the 
member,  be  set  off  against  the  call.     The  making  of  a  call  under  this 
clause  shall  be  deemed  ordinary  business  of  an  ordinary  general 
jneeting  which  declares  a  dividend.] 


allowed. 


A  clause  as  above  is  not  uncommonly  inserted.  But  the  London  Stock  Ex- 
change object  to  it.  It  is  clear  that,  in  the  absence  of  such  a  clause,  a  share- 
holder may  authorize  a  company  to  retain  any  money  due  to  him  for  dividends 
or  otherwise,  and  to  pay  up  his  shares  therewith,  and  that  such  payment  would 
be  equivalent  to  cash.  See  Ranee  s  case,  6  Ch.  104,  where  a  dividend  paid  by 
crediting  the  amount  on  the  shares  was  treated  as  equivalent  to  cash.  See  also 
Bouch  V.  Hproule,  12  App.  Cas.  385;  Re  Oppenheimer,  (1907)  1  Oh.  399. 

This  clause  and  the  following  clause  are  used  where  it  is  desirable  to  capitalize 
profits,  instead  of  paying  them  out  in  cash  dividends. 


123a.   Any  general  meeting  declaring  a  dividend  may  direct  pay-  Dividend 
niGut   of    such   dividend   wholly   or   in   part  by   the   distribution  of  in  specie, 
specific  assets,   and   in  particular  of  pd-up   shares,  debentures,  or 
debenture  stock  of  the  coy,  or  pd-up  shares,  debentures,  or  deben- 
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Form  261.  Mac  «tock  of  any  other  coy,  or  in  any  ono  or  more  of  suck  ways, 
and  the  directors  shall  g'ive  ett'ect  to  such  resolution;  and,  where  any 
dillieulty  arises  in  regard  to  the  distribution,  they  may  settle  the  .--ame 
as  they  think  expedient,  and  in  particular  may  issue  fractional  certifi- 
cates, and  may  fix  the  value  for  distribution  of  such  specific  assets,  or 
any  part  thereof,  and  amy  determine  that  cash  payments  shall  bo 
made  to  any  members  upon  the  footing-  of  the  value  so  fixed,  in  order 
to  adjust  the  rights  of  all  parties,  and  may  vest  any  such  specific 
assets  in  trustees  upon  such  trusts  for  the  persons  ontld  to  the 
dividend  as  may  seem  expedient  to  the  directors.  Where  requisite, 
a  proper  contract  shall  be  filed  in  accordance  with  sect.  88  of  the 
Cos  (Consolidation)  Act,  1908,  and  the  directors  may  apjjoint  any 
person  to  sign  such  contract  on  behalf  of  the  persons  entld  to  the 
dividend,  and  such  appointment  shall  be  effective. 

Ill  the  abscneo  of  express  authority,  dividends  ciiunot  l>c  [)aid  in  sliaros  or 
debentures  but  only  in  cash.  Wood  v.  ()df>s<>a  IVatfricorks  Co.,  42  C.  D.  (3t.5; 
Jloole  V.  Gt.  W.  Rail.  Co.,  3  Ch.  262. 

As  to  the  allotment  of  paid-up  shares  in  respect  of  reserve  and  tiio  danf^ur 
attondinpr  it,  see  Eastern  and  Au8.  Co..  41  W.  R.  373. 


Etfeet  of 
trau.sfer. 


VIA.  A  transfer  of  shares  shall  not  pass  the  right  to  any  dividend 
declared  thereon  before  Ihe  registration  of  the  transfer. 

This  is  implied:  the  declaration  vests  a  rijjht  of  action.  As  to  apportion- 
ment: as  between  a  seller  and  buyer,  the  buyer  is  entitled  to  all  dividends 
declared  after   his   contract,   unless   otherwise   agreed.      Black   v.    Ilomor»ham, 

4  Ex.  D.  24.  As  between  tenant  for  life  and  remainderman,  the  tenant  for  life 
takes  all  dividends  and  bonuses  declared  in  his  lifetime.  Price  v.  Andemon,  15 
Sim.  473;  Hopkins'  Trusts,  18  Eq.  696;  Armitage  v.  Garnelt,  (1893)  3  Ch. 
337;  Malan  v.  Ilitchens,  (1894)  3  Ch.  578.  The  Apportionment  Act,  1870 
(33  i:  34  Vict.  c.  35),  may  give  his  representatives  a  further  right. 

A  company  registered  under  the  Companies  (Consolidation)  Act,  1908,  is  a 
publi'  company  within  the  meaning  of  sect.  5  of  tho  Apportionment  Act.  lie 
Ly&cKjht,  (189S)  1  Ch.  115;  but  a  declaration  in  a  will  that  a  share  bequeathed 
"shall  carry  the  dividend  accruing  at  any  death"  is  an  "express  stipulation," 
witliin  sect.  7  of  the  Apportionment  Act,  that  no  apportionment  shall  tiike  place. 
Ibid.  And  so  also  is  a  declaration  in  a  will  that  "the  whole  of  the  income 
derived "  from  shares  shall  be  paid  to  a  person  during  his  life.  Meredith, 
67  L.  J.  Ch.  409;  78  L.  T.  492.  Where  after  the  death  of  the  tenant  for  life 
shares  are  sold  "  cum  dividend,"  and  after  sale  a  dividend  is  declared  and 
received  by  the  purchaser,  out  of  profits  p.irt  of  which  are  earned  before  the 
death,  the  executor  is  not  entitled  to  anything  out  of  the  dividend.  Balkelpn 
V.  Stephens,  (1896)  2  Ch.  241. 

The  Apportionment  Act  only  applies  to  sums  which  are  accruing  but  have 
not  accrued  due  when  the  apportionment  is  said  to  be  required.  Ellis  v. 
Mowbotham,  (1900)  1  Q.  B.  740. 

But  where  dividend  is  paid  in  shares  it  may  be  regarded  as  being  capitalized,, 
in  which  case  the  tenant  for  life  cannot  claim  it  as  income.     Barton's  Trns^fs, 

5  Eq.  238;  Bouch  v.  Sproule,  12  App.  Cas.  385;  Re  Oppenheimer,  (1907> 
1   Ch.   399. 
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In  some  cases  a  part  of  a  dividend  paid  in  shares  or  partly  in  shares  may  be     Form  251. 

held  to  be  capital.     Malum  v.  Hitchem,  (1894)  3  Ch.  578;   Ellis  v.  Barfield,        

W.  N.  (1891)  84.     See  Hume  Nisbet's  Settlement,  27  T.  L.  R.  461. 

In  some  cases  a  dividend  in  the  shape  of  paid-up  .shares  will  go  to  the  tenant 
for  life.     Palmer  v.  C'assel,  56  S.  J.  363. 

As  to  relation  back  of  the  title  to  dividends  which  are  forfeited  by  bankruptcy, 
see  Montefiore  v.  Guedalla,  (1901)  1  Ch.  435;  Re  Heather,  (1906)  2  Ch.  230. 

125.  The  directors  mav  retaiu  the  divideads  payable  upon  shares  Retention  in 

...  "  •  1        ii       i  •     •         ^1       ^    certain  cases. 

Ill   respect  of  which  any   pensou  is   niidor  the   transmission  clause 

[clause  38]  entld  to  become  a  member,  or  which  any  person  under 

that  clause  is  entld  to  transfer,  until  such  person  shall  become  a 

mon)ber  in  respect  thof  or  shall  duly  transfer  the  same. 

126.  Any  one  of  sevei-al  persons  who  are  registered  as'  the  joint  Pl^^,^^'^^,*^ 

"^  •         ^         11    T    •  1       1  1    .loint  holders, 

liolders  of  any  share  may  give  effectual  recelpt^s  tor  all  dividends  and 

payments  on  account  of  dividends  in  respect  of  such  share. 

127.  Unless  otherwise  directed  anv    dividend    may    be    paid  by  Payment  b\- 

•  1  1   1  i!     post. 

cheque  or  warrant  sent  through  the  post  to  the  i-egistered  address  ot 
tlie  member  entld,  or,  in  the  case  of  joint  holders,  to  the  registered 
addi-ess  of  that  one  whose  name  stands  first  on  the  register  in  respect 
of  the  joint  liolding;  and  every  cheque  or  warmiit  so  sent  shall  be 
made  payable  to  the  order  of  the  person  to  whom  it  is  sent. 

The  above  clause  is  commonly  inserted,  and  expressly  sanctions  what  is  the 
ordinary  practice,  namely,  to  pay  dividends  by  cheque  or  warrant  sent  through 
the  post. 

Apart  from  such  a  clause,  if  the  dividend  warrant  is  lost  in  the  post  the  loss 
falls  on  the  stock  or  share  holder.  Than  »roll  v.  (!i.  Xorf/wrti  Fa!l.  Cn..  ri910) 
2  K.   B.  509. 

The  clause  allows  the  shareholder  to  give  spci-ial  directions,  pjj..  to  pay  all 
dividends  to  his  bankers,  viz.:  — 

Tu  the  <^'oy,  Limtd. 

f  direct  that  until  further  notice  all  dividends  from  time  t«  time 
becoming  payable  on  any  shares  in  \or  stock  of]  the  above-named  coy 

for  the  time  being  standing  in  my  name  be  paid  to  Messrs.  , 

of  — —  [for  my  account],  and  their  receipt  shall  be  a  good  discharge. 

Date . 

Signature . 

Address  — — . 

Or, 

I  direct  that  all  warrants  for  dividends  at  am-  time  hereafter 
})ecoming  payable  on  any  shares  in  the  above-named  coy  for  the 

time  being  standing  in  my  name,  be  sent  by  post  to ,  of ,  at 

my  risk. 

Date  .  i 

Signature . 

Address . 

T>  3  n 
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Ill  the  absence  of  such  a  direction  payment  to  one  of  two  joint  liolderB 
wonld  seem  to  be  good  against  the  other,  for  •'  the  old  rule  of  common  law  that 
payment  to  one  of  two  joint  creditors  ia  a  good  discharge  of  the  joint  debt,  still 
remains  good."    Per  P'arwell,  J.,  in  Potnell  v.  lirodhurst,  (1901)  2  Ch.  160,  1«>4. 

Such  directions  are  not  liable  to  stamp  duty.  See  Stamp  Act,  1891,  Schedule, 
under  Letter  of  Attorney,  exemptions  (3).  Where,  pursuant  to  the  articles 
or  at  the  request  or  with  the  consent  of  tlio  shareholder,  a  cheque  or  dividend 
is  sent  through  the  post,  it  is  at  his  risk.  Waricicke  v.  Noafces,  Peake,  (J7  ; 
Hawkins  v.  Rutt,  ibid.  186;  Leake,  897:  Thoi.tratl  v.  Gt.  Northeru  Knll.  Co., 
(1910)  2  K.  B.  509. 


Notice  of 
•dividend. 


XJnolaimed 
dividends. 


The  following  clause  is  occasionally  used :  — 

[127a.  Notice  of  the  «lo<laiatiou  of  any  dividend,  wlietlver  interim 
or  otherwise,  shall  be  given  [by  udvertisement,  and  also]  t<j  the 
holders  of  registered  share^;  and  registered  stock  in  manner  hnftr 
])r()vided.] 

128.  All  dividends  unclaimed  fur  one  year  after  having  Ix'on 
declared  may  be  invested  or  otherwise  made  use  of  by  the  directors 
for  the  benefit  of  the  coy  until  claimed  [and  all  dividends  unclaimed 
for  five  years  after  having  been  declared  may  be  forfeited  by  the 
directors  for  the  benefit  of  the  coy]. 


The  Committee  of  the  Stock  Kxchangc  object  to  the  above  clause  in  .so  far  as  it 
provides  for  the  forfeiture  of  dividends  unclaimed  for  five  years,  and  accord- 
ingly, if  a  quotation  is  desired,  it  sliould  be  modified  or  omitted. 

As  to  when  dividends  are  barred  by  lapse  of  time: — In  Barton  v.  North  Staff. 
Hail.  Co.,  38  Ch.  D.  463,  Kay,  .J.,  appeared  to  consider  that  a  shareholder  might 
be  regarded  as  a  partner,  and  would  not  lose  his  rights  by  non-claim  whilst  the 
partnership  continued.  See  Pcmii  v.  Pickwick,  16  Beav.  246.  But  partner- 
ship rules  should  not  be  imported.  The  company  is  a  separate  body,  and  upon 
the  declaration  of  the  dividend  the  shareholder  has  a  right  of  action  {su/n-a, 
p.  705),  and  if  this  is  not  upon  a  specialty  it  is  barred  by  non-claim  for  six 
yeiirs  under  21  Jac.  1,  c.  16  (Seoe,-»,  .f-c.  Co.,  (1895)  1  Ch.  534),  whereas  if  it 
is  upon  a  specialty,  it  requires  twenty  years  to  bar  the  claim.  Cornwall  Mia f rah 
Co.,  (1897)  2  Ch.  74;  3  &  4  Will.  4,  c.  27,  s.  3. 

In  Artizans'  Land  and  Mortgorjc  Co.,  (1904)  1  Ch.  796,  it  was  held  by 
Byrne,  J.,  that  where  the  share  certificates  in  the  usual  form  are  under  the 
common  eeal,  dividends  in  respect  thereof  are  specialty  debts;  but  this  view 
requires  reconsideration,  for  the  right  to  the  share  and  to  dividend  is  independent 
of  the  certificate,  and  the  certificate  is  not  a  dejd,  nor  is  it  a  contract.  As  to 
specialty  debts,  see  Holland  v.  Holland,  4  Ch.  449;  Talbot  v.  Earl  of  Shrews- 
bnnj,  16  Eq.  28. 


Accounts. 

Acmnnisto  129.  The  directors  shall  cause  true  accounts  to  be  kept  of  the  sums 

bskcpt.  (jf  money   i-eceived  and  expended  by  the  coy,  and  the  matters  in 

respect  of  which  such  receipt  and  expenditure  takes  place,  and  of  the 

assets,  credits,  and  liabilities  of  the  coy. 
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Keeping    proper   accounts    is   one   of   the    iirst   duties    of    directors    in    their     Form  251. 

capacities  of  agents  and  trustees.     White  v.  Lincoln  (1803),  8  Ves.  363;   and    

see  Freeman  v.  Faiiiie,  3  Nev.  40;   Freeman  v.  Green,  1  J.  &  W.   135,  140. 

Under  25  &  26  Vict.  c.  96,  s.  84,  directors  keeping  fraudulent  accounts  or 
publishing  fraudulent  statements  incur  criminal  liability.  As  to  falsification 
of  books  and  papers  in  winding-up,  see  sect.  216  of  the  Act.  Ar  to  false 
returns,  see  sect.  281. 


180.   The  books  of  account  shall  be  kept  at  the  office  or  at  such  Where  to  be 
other  place  or  places  as  the  directorB  think  fit. 

A  clause  in  the  articles  providing  that  the  books  shall  be  kept  at  a  particular 
place  like  the  registered  office  may  prevent  the  creation  of  a  lien  on  the  books. 
Capital  Fire  Association,  24  C.  Div.  408;  49  L.  T.  697;  32  W.  E.  260;  as  to 
■which,  see  llawlces,  Ackerman  v.  Lockhart,  (1898)  2  Ch.  1. 


131.  The  direct-ore  shall  from  time  to  time  determine  whether  and  Inspection  by 
to  what  extent,  and  at  what  times  and  places,  and  under  what  condi-  '"embers, 
tions  or  regulations,  the  accounts  and  books  of  the  coy,  or  any  of 
them,  shall  bo  open  to  the  inspection  of  the  membei-s;  and  no  member 
ehall  have  any  right  of  inspecting  any  account  or  book  or  document  of 
the  coy,  except  as  conferred  by  statute  or  authorized  by  the  directors, 
or  by  the  coy  in  general  meeting. 

Clause  105  of  Table  A.  is  a  copy  of  the  above  clause. 

The  above  clause  is  commonly  used.  Few  companies  allow  members  free 
access  to  the  books.  But  the  clause  does  not  qualify  the  statutory  right 
of  a  shareholder  to  inspect  the  register  of  members  and  the  register  of  mort- 
gages (Companies  Act,  1908,  ss.  30,  100,  101,  102). 

As  to  the  common  law  right  to  inspect,  see  Rex  v.  Merchant  Taylors'  Co.,  2 
B.  &  Ad.  115.  As  to  a  partner's  right,  see  Trego  v.  Hunt,  (1895)  1  Ch.  462; 
and  as  to  a  cestui  que  trust's  right  to  information,  see  Tillott,  (1892)  1  Ch.  86. 

In  an  action  by  a  shareholder  against  the  company,  the  company  may,  not- 
withstanding the  clause,  be  ordered  to  produce  letters  between  the  directors 
and  their  legal  advisers  before  action  brought.  Gourand  v.  Edison,  59  L.  T. 
«13;  W.  N.  (1888)  194. 

Where  a  right  of  inspection  is  given  as  regards  "  the  books  wherein  the 
proceedings  of  the  company  are  recorded,"  a  member  has  no  right  to  inspect 
the  minute  book  of  proceedings  of  directors.  Reg.  v.  Mariquita,  ^c.  Co.,  1 
E.  &  E.  289.  And  it  is  not  advisable  to  allow  it,  for  it  may  be  used  for  all 
sorts  of  purposes  hostile  to  the  company.  See  Burn  v.  London  ^  S.  Wales  Coal 
■Co.,  W.  N.  (1890)  209;  7  T.  L.  R.  118. 

A  right  to  inspect  usually  gives  a  right  to  take  copies  (^Mutter  v.  Eastern, 
■%c.  Co.,  38  C.  D.  92),  so  held  in  regard  to  the  register  of  mortgages  {Nelson  v. 
Anglo-American  Land  Mortgage  Agency  Co.,  (1897)  1  Ch.  130),  without  being 
required  to  give  any  reason  {Holland  v.  Dickson,  37  C.  D.  669) ;  and  in  regard 
to  the  registry  of  members ;  but  the  right  to  take  extracts  is  impliedly  negatived 
where  the  Act  gives  a  right  to  have  copies  on  payment.  Balaghdt  Mining  Co., 
<1901)  2  K.  B.  665,  C.  A.,  overruling  Boord  v.  African  Consolidated  Co.,  (1898) 
1  Ch.  596. 

See  also  Metropolitan,  ^c.  Bank,  Ex  parte  Davis,  16  W.   R.  668. 

3  D  2 
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Form  251.  *^  director  is  entitled  virtute  oDii-ii  to  inspect,  lim  u  v.  London  ij-  Suiilh 
Wales  Coal  Co.,  W.  N.  (1890)  209. 

A  right  of  inspection  given  by  the  articles  ceases  when  the  voluntary  wind- 
ing-up begins.  Yorkslihe,  ^c.  Co.,  9  Eq.  650;  18  \V.  R.  541,  approved  by 
C.  A.  in  Kc>,(  Coalfields  St/ndlcitc,  (1898)  I  Q.  B.   754. 

On  a  winding-up,  whether  compulsorily  or  under  supervision,  the  power  to 
order  inspection,  under  sect.  30  or  sects.  100,  101,  ceases.  Ken/  Coallivhls 
Syudicate,  supra;  Snntnsrl  v.  Land  Senirifies,  \V.  N.  (1897)  29.  liut  under 
sect.  221  the  Court  lias  express  power  to  j)ermit  inspection  l)y  creditors  or  con- 
tributories  (see  Aoith  Brazilian  Sugar,  37  C.  Div.  83). 

Table  A.  of  1862,  clause  78,  provides  as  follows:  — 

"The  books  of  account  shall  be  kept  at  the  registered  office  of  the  company, 
and,  subject  to  any  rcasonai)le  restrictions  as  to  time  and  manner  of  inspecting 
the  same  that  may  l)e  imjuised  by  the  company  in  general  meeting,  shall  be  open 
to  the  inspection  of  the  members  during  the  hours  of  business." 

See  also  clause  104  of  Table  A.,  1908. 

By  sect.  114  of  the  Act  of  1908,  "Holders  of  prefereiKc  sliarcs  and  deben- 
tures of  a  company  shall  have  the  same  right  t<>  receive  and  inspect  the  balance- 
sheets  of  the  company,  and  the  reports  of  the  auditors,  and  otlier  re|)orts  as  is 
possessed  by  the  holders  of  ordinary  shares  in  the  eompauy."  Tliis  ddcs  not 
apply  to  a  private  comjiany,  ihid . 


Annual 
account  and 
balance-sheet. 


Annual  report 
of  directors. 


\'-Vl.  At  the  oidiiuiiv  iiicctiiiji'  in  tlio  year  -  —  and  in  oacli  .siili- 
•soqiient,  year,  the  directors  shall  lay  before  the  coy  a  profit  and  loss 
account,  and  a  balance-sheet,  containing;  a  .summary  of  the  ppty  and 
liabilities  of  the  coy.  ma<le  up  to  a  date  not  more  than  four  months 
before  the  nieetino-,  frttni  the  time  wlion  the  last  j)recedinf»;  account 
and  balance-sheet  were  made  up.  or.  in  the  case  of  the  first  account 
and  balance-sheet,  from  the  incorporation  of  the  coy. 

\'6'6.  Every  such  balance-sheet  shall  be  acconipanieil  by  a  report  of 
the  directors  as  to  the  state  and  condition  of  the  coy.  and  as  to  tlie 
amount  which  they  reconnnend  to  be  pd  t)ut  of  the  ])rofit8  In-  way  of 
dividend  or  bonus  to  the  members,  and  the  amount  (if  any  )  which 
they  propose  to  carry  to  the  reserve  fund,  according-  to  the  i)rovisions 
in  that  behalf  hnbeforc  contained:  and  the  account,  report,  and 
balance-sheet  shall  be  sio^ued  by  iwo  directors  and  countersio^ned  by 
the  secretarv. 


By  24  6:  25  Vict.  c.  96,  sect.  84,  directors  keeping  fraudulent  accounts,  or 
publishing  fraudulent  statements,  are  guilty  of  a  misdemeanour. 

Where  a  report  contains  false  statements  and  is  adopted  by  the  company  in 
general  meeting  and  industriously  circulated,  the  company  may  be  liable  to 
persons  acting  on  those  statements,  y'afional  Kxcliange  Cn.  v.  Drew,  2  Macq. 
103;  Xeiv  BrioiswicJc  Co.  v.  Cont/beore.  9  H.  L.  (".  711. 


Copy  to  be 
sent  to 
members. 


134.  A  printed  copy  of  such  account,  balance-sheet,  and  report 
shall,  seven  days  previously  to  the  meeting-,  be  served  on  the  regis- 
tered holders  of  shares,  in  the  manner  in   which  notices  arc  hnftr 
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direcled  to  be  served,  [and  two  copies  of  these  documents  shall  at  the    Form  251. 
same  time  be  forwarded  to  the  secretary  of  the   Share  and   Loan 
Department,  Stock  Excliange.  London.] 

Sometimes  it  is  provided,  instead  of  this,  that  the  balance-sheet  shall  lie  for 
inspection  at  the  office.     In  private  companies  this  clause  is  commonly  omitted. 

Where  the  number  of  members  is  very  large,  as  in  a  co-operative  store,  it  is 
sometimes  provided  that  a  copy  of  the  balance-sheet  shall  only  be  sent  to  those 
members  who  hold  more  than  a  specified  number  of  shares,  but  that  any 
other  member  shall  be  entitled  to  a  copy  on  application  at  the  olfice  within  such 
seven  days,  and  during  the  same  period  a  copy  thereof  shall  lie  for  inspection  by 
members  at  the  office.'' 

Where  quotation  on    the    l.ondon  Stock   Exchange   is   wanted,   the   words   in 

brackets  must  be  used. 

Sometimes  the  words  "  the  accidental  omission  to  send  any  such  documents 
to  a  member  shall  not  invalidate  the  proceedings  at  the  meeting  "  are  added  to 
the  above  clause,  and  occasionally  clauses  are  inserted  to  the  effect  tiiat  the 
balance-sheet  is  not  to  be  laid  before  a  general  meeting.    See  Form  300a,  wfra. 


Audit. 

l.-}.-,.  Once  at  least  in  over)-  year  [except  the  year      -^]  the  accounta  Accou^ts_to 
of  the  coy  shall  be  examined,  and  the  correctness  of  the  profit  and  loss  annually, 
account  and  balance-sheet  a.scertained  by  one  or  more  auditor  or 
auditors . 

The  auditors  are  agents  of  the  comi.any,  but  constructive  notice  of  facts 
coming  to  their  knowledge  is  not  imputed  to  the  shareholders.  Spackmini  v. 
EvoMs,  L.  R.  3  n.  L.  171,  196,  236. 

The  regulations  dealing  with  audit  arc  now  contained  in  sects.  112  and  lid 
of  the  Act  of  1908. 

136.  The  coy  at  each  ordinary  oeneral  meetin-  shall  appoint  an  ^^J^it.^^^ 
auditor  or  auditors  to  hold  office  until  tlie  next  ordinary  general 
meeting,  and  the  following-  provisions  shall  have  effect,  that  is  to 
say :  — 

(1)  If  an  appointment  of  auditors  is   not  made  at  an  ordinary 

general  meeting,  the  Board  of  Trade  may,  on  the  applicon  of 
any  member  of  the  coy,  appoint  an  auditor  for  the  current 
year  and  fix  the  remuneration  to  be  pd  to  him  by  the  coy  for 
his  services. 

(2)  A  director  or  other  officer  of  the  coy  shall  not  be  capable  of 

being  appointed  auditor  of  the  coy. 

An  auditor   is  in   a   fiduciary   position  and   sliould    not   have  any  conflicting 
interest  or  duty. 

(3)  A  person,  other  than  a  retiring  auditor,  shall  not  be  capable  of 

being  appointed  auditor  at  an  ordinary  general  meeting 
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Form  261.  unless  notice  of  an  intention  to  nominate  tliat  person  to  the 

office  ol"  auditor  has  been  given  by  a  shareliokier  to  the  coy 
not  less  tlian  fourteen  days  before  the  meeting;,  and  the  coy 
shall  send  a  copy  of  any  such  notice  to  the  retirinj^:  auditor, 
and  shall  g-ive  notice  thereof  to  the  shareholders,  either  by 
advertisement  or  in  any  other  mode  allowed  by  the  articles, 
not  less  tlian  seven  days  before  the  meeting. 

Provided  that  if,  after  notice  of  the  intention  to  nominate 
an  auditor  ha.s  been  so  given,  an  ordinary  general  meeting  is 
called  for  a  dale  fourteen  days  or  less  after  the  notice  has 
been  given,  the  notice,  though  not  given  within  tlie  time 
required  by  this  provision,  shall  be  deemed  to  have  been 
properlv  given  for  the  purposes  thereof,  and  the  notice  to  be 
sent  or  given  by  the  company  may,  instead  of  being  sent  or 
given  within  the  time  required  by  this  provision,  be  sent  or 
given  at  tlio  same  time  as  the  notiro  of  the  ordinary  general 
meeting. 

(4)  The  first  auditors  of  the  coy  imiy  be  ai>pointcd  by  the  direct^jrs 

before  the  statutory  meeting,  and  if  so  appointed  shall  hold 
office  until  the  first  ordinarj-  general  meeting  unless  pre- 
viously removed  by  a  resolution  of  the  shareholders  in 
general  meeting,  in  which  case  the  shareholders  at  liiat 
meeting  may  appoint  auditors. 

(5)  The   directors   may   fill  any   ca.sual   vacancy   in   the   office   of 

auditor,  but  while  any  such  vacancy  continues  the  surviving 
or  continuing  auditor  or  auditors  (ii  any)  may  act. 

The  above  clause  follows  closely  the  provisions  of  sect.  112  of  the  Com])aiue3 
Act,  1908.  Audit  clauses  arc  usually  in.serted  in  articles,  and  it  would  be 
inconvenient  if  the  articles  made  one  set  of  provisions  in  regard  to  the  matter 
whilst  the  statute  made  other  provisioms.  No  doubt  the  articles  might  bo  silent 
about  audit,  thus  causing  the  statute  to  operate;  but  it  has  been  customary  to 
insert  audit  clauses,  and  it  is  convenient  to  set  them  out. 

If  preferred,  clauses  136,  137,  and  138  can  be  omitted  and  the  following 
words  can  be  substituted:^ — 

"The  provisions  of  tho  Companies  Act,  1908,  as  to  auditors  shall  apply." 

As  to  auditor's  lien  for  hi*  fee?,  see  FimUay  v.  Woddell.  (1910)  S.  C.  070 
(Ct.  of  Sess.). 

Remuneration       137.   The  remuneration  of  the  auditors  shall  be  fixed  by  the  cov  in 

f  rl'f 

ail  Iters.  g-eneral  meeting,  except  that  the  remuneration  of  any  auditors 
appointed  before  the  statutory  meeting  or  to  fill  any  casual  vacancy 
may  be  fixed  by  the  directors. 

This  clause  follows  sect.  112  of  the  Act  of  1908.  Sometimes  auditors  perform 
extra  work  as  accountants,  men  of  business,  experts,  but  as  they  stand  in  a 
fiduciary  position,  there  is  a  difficult}'  in  their  being  remunerated,  unless  with 
the  sanction  of  a  general  meeting. 

Rights  and  138.— (1)   Every  auditor  of  the  coy  shall  have  a  right  of  access  at 

duties  of  \   ,  J  J  r> 

auditors.  all  times  to  the  books  and  accounts  and  vouchers  of  the  coy,  and  shall 
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be  eutld  to  require  from  the  directors  and  otficers  of  tlie  coy  such    Form25^ 
information  and  explanation  a.s  may  be  necessary  for  the  performance 
of  the  duties  of  the  auditors. 

(^2)  The  auditors  shall  make  a  report  to  the  shareholders  on  the 
accx)unt6  examined  by  them,  and  on  every  balance-sheet  laid  before 
the  coy  in  general  meetino:  during-  their  tenure  of  office,  and  the  report 

shall  state — 

(a)  Whether  or  not  they  have  obtained  all  the  information  and 

explanations  they  have  required;  and 
(^bj  Whether  in  their  opinion  the  balance-sheet  referred  to  in  the 
report  is  properly  drawn  up  so  as  to  exhibit  a  true  and 
correct  view  of  the  state  of  the  coy's  affairs  according  to  the 
best  of  their  information  and  the  explanations  given  to  them 
and  as  shown  by  the  books  of  the  coy. 
(;j;  The  balance-sheet  shall  be  signed  on  behalf  of  the  board  by 
two  of  the  directors  of  the  coy,  or,  if  there  is  only  one  director,  by 
that  director,  and  the  auditors'  report  shall  be  attached  to  the  balance- 
sheet    or  there  shall  be  inserted  at  the  foot  of  the  balance-sheet  a 
reference  to  the  report,  and  the  report  shall  be  read  before  the  coy  in 
o-eneral  meeting,  and  shall  be  open  to  inspection  by  any  shareholder 
°  Any  shareholder  shall  be  entitled  to  be  furnished  with  a  copy  ot 
the  balance-sheet  and  auditors'  report  at  a  charge  not  exceeding- 
sixpence  for  every  hundred  words . 

This  clause  follows  sect.  113  of  the  Act  of  1908,  except  as  to  sub-sects.   (4) 
and  (5),  which  are  set  out  at  p.  777,  h^frr,,  and  relate  to  penalties  and  banking 

company.  • 

Vu  auditor  who  accepts  office  pursuant  to  the  regulations  ot  a  eompany  m 
bound  to  conform  to  the  terms  of  these  regulations.  "  Auditors,"  said  Lindley, 
L  J.,  in  Kiuffsfon  Cotton  Co.  (No.  2),  (1896)  2  Ch.  284  (C.  A.),  "are  in 
my  opinion,  bound  to  sec  what  exceptional  duties,  if  any,  are  cast  upon  them 
by  the  articles  of  the  company  whose  accounts  they  are  called  upon  to  audit 
Ignorance  of  the  articles  and  of  exceptional  duties  imposed  by  them  would  not 
afford  any  legal  justification  for  not  observing  them."  And  a  fortu>n  he  is 
bound  to  perform  the  duties  imposed  on  him  by  the  Acts.  „       ,      , 

■■  It  is  no  part  of  an  auditor's  duty,"  as  Lindley,  L.  J.,  said  i»^^notIier  lead- 
in^  case  on  the  subject  (London  and  General  Bank,  (1895)  2  Ch  673)  to 
.rive  advice  cither  to  directors  or  shareholders  as  to  what  they  ought  to  do 
^  •'  An  auditor  has  nothing  to  do  with  the  prudence  or  imprudence  of  making 
loans  with  or  without  security.  It  is  nothing  to  him  whether  the  business  ot  a 
company  is  being  conducted  prudently  or  imprudently,  profitably  or  unprobt- 
•,bly  It  is  nothing  to  him  whether  dividends  are  properly  or  improperly 
declared,  provided  he  discharges  his  own  duty  to  the  shareholders.  His  business 
is  to  ascertain  and  state  the  true  financial  position  of  the  company  at  the  time 
of  the  audit,  and  his  duty  is  confined  to  that.  But  then  comes  the  question: 
How  is  he  to  ascertain  that  position?  The  answer  is:  By  examining  the  books 
of  the  company.  But  he  does  not  discharge  his  duty  by  doing  this  without 
inquiry  and  without  taking  any  trouble  to  see  that  the  books  themselves  show 
the  company's  true  position.  He  must  take  reasonable  care  to  ascertain  that 
thev  do  so.  Unless  he  does  this,  his  audit  would  be  worse  than  idle  iarce. 
\.8uming  the  books  to  be  so  kept  as  to  show  tlie  true  position  of  a  company,  the 
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Form  251.  '"'Jif'"'  li:i^  tu  frame  ;i  baluiue-sln-it  shuwiny  that  j)()sitioii  according  to  the 
—  books,  and  to  certify  that  the  balance-slieet  presented  is  correet  in  that  sense. 
IJut  his  first  duty  is  to  examine  the  books  not  merely  for  the  purpose  of  ascer- 
taining Avhat  they  do  show,  but  also  for  the  purjjose  of  satisfyinj^  himself 
that  they  show  the  true  financial  j)o.sition  of  the  company.  This  is  (luite  in 
accordance  with  the  de;ision  of  Stirlinj,',  .).,  in  l.twlx  Extnic  liaHdiiuj  fiml  I u- 
ventmerit  Co.  v.  Hhephnd,  36  Ch.  I).  787.  \\\  auditor,  however,"  goes  on 
Lord  ].,indlc3',  ''  is  not  bound  to  do  more  than  exercise  reasonable  care  and 
skill  in  making  inquiries  and  investigations.  He  is  not  an  insurer;  he  does  not 
guarantee  that  the  books  do  correctly  siiow  the  true  position  of  the  company's 
affairs;  he  doc.^  not  even  guarantee  that  his  balance-sheet  is  accurate  according 
to  the  books  of  the  company.  If  he  did,  he  would  bo  responsible  for  an  error  on 
his  part,  even  if  he  were  himself  deceived  without  any  want  of  reasonable  care 
on  his  part — say,  by  the  fraudulent  conceahuent  of  a  book  from  him.  His 
oi)ligation  is  not  so  onerous  as  this.  Such  I  take  to  be  the  duty  of  the  auditor: 
ho  must  be  honest — /./>..  he  must  not  certify  what  he  does  not  believe  to  be 
true,  and  lie  must  take  reasonable  care  and  skill  liefore  he  believes  that  what  he 
certifies  is  true.  What  is  reasonable  care  in  any  particular  case  must  depend 
upon  the  circumstances  of  that  case.  Where  there  is  nothing  to  excite  suspicion, 
very  little  in(|uiry  will  be  reasonably  sufficient,  and,  in  practice,  I  believe,  busi- 
ness men  select  a  few  cases  at  haphazard,  see  that  they  are  right,  and  assume 
that  others  like  them  are  correct  also.  Where  suspicion  is  aroused,  more  care 
is  obviously  necessary;  but  still  an  auditor  is  not  bound  to  exercise  more  than 
reasonable  care  and  skill  even  in  a  case  of  suspicion,  and  lie  is  perfectly  justi- 
fied in  acting  on  tlie  opinion  of  an  expert  where  special  knowledge  is  required." 
•  And  J.,opes,   Jj.   .].,   in   KuKjuton   (!otto>t   Milh  Co.   (No.   2),  xupra,  at  p.    775, 

added:  "Auditors  must  not  be  made  liable  for  not  tracking  out  ingenious  and 
carefully-laid  schemes  of  fraud  when  there  is  nothing  to  arouse  their  suspicion, 
and  when  those  frauds  are  perpetrated  l)y  tried  servants  of  the  company  and 
are  undetected  for  years  by  the  directors.  So  to  hold  would  make  the  position 
of  an  auditor  intolerable.  The  appeal  will  be  allowed."  An  auditor  should 
not  be  satisfied  merely  by  vouchers,  apparently  formal  and  regular,  but  should, 
by  fair  and  reasonable  examination  of  tiiem,  see  that  they  are  not  for  payments 
in  any  way  unauthorized,  or  iUegal  or  improper.  Per  Lord  Kussell,  C.  J.,  in 
TJiuoias  v.  Devotipurl  CoipoicdoH,  (1900)  1  (I.  B.  Ifi,  21.  In  accordance  with 
these  principles,  it  was  held  in  the  above  ca-^e  that  auditors  who,  without  any 
ground  for  suspicion,  had  accej)te<I  and  acted  on  the  certificate  of  the  manager 
of  the  company  as  to  the  amount  and  value  of  the  company's  stock,  such  manager 
having  been  long  in  the  service  of  the  company,  and  being  a  man  of  high 
character  and  unquestioned  competence  and  trusted  by  every  one  who  knew 
huu,  were  not  under  any  liability,  though  the  valuation  proved  to  have  been 
false  to  the  knowledge  of  the  manager.  "  The  question,"  said  Lindley,  L.  .T., 
in  KhifjHinn  Cotton  Mil/s  Co.  (No.  2),  siipia,  at  p.  287  of  the  report.  "  is 
whether,  no  suspicion  of  anything  wrong  being  entertained,  there  wa*  a 
want  of  reasonable  care  on  the  part  of  the  auditors  in  relying  on  the 
returns  made  by  a  competent  and  trusted  expert  relating  to  matters  on  which 
information  from  such  a  person  was  essential.  I  cannot  think  there  was.  The 
manager  had  no  apparent  conflict  between  his  interest  and  his  duty.  Ilis 
position  was  not  similar  to  that  of  a  cashier  who  has  to  account  for  the  cash 
which  he  receives,  and  whose  own  account  of  his  receipts  and  payments  could 
not  reasonably  be  taken  by  an  auditor  without  further  inquiry." 

This  is  the  correet  view  of  an  auditor's  position.     S<ji(ire  Canh  ChentiHt,  Ltd'. 
V.  Ball  (1911),  27  T.  L.  E.  269;  affirmed  28  T.  L.  K.  81. 

An  auditor — it  has  been  laid  down — who  is  appointed  to  investigate  the  con- 
■dition  of  a  business  is  bound  to  make  a  reasonable  and  proper  investigation  of 
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,     u     .  a  if    m  a  reasonably  prudent  man,  he  ought  to 

the  account  and  stock  sheets,  and  it,  as  -^  \«'^"'."'\  ^  ^^  ^-^  ^^ty  to  call 

conclude  on  the  investigation  that  something  ^^  ^^^^:iJ^  ^,  J.dUor  is 
Uis  employer's  attention  to  the  fact  ^^J^  t  ^  usiness,  unless  he 
entitled  to  rely  on  documents  vouched  ^^y^^  ^  ,  ,^  .,  „,t  his  duty 

has  reason  to  believe  those  servants  to  be  dishonc.  .     ^ '- J  .^.ducted,   he 

to  consider  whether  the  business  is  pr"d-tly  «       "P^^^^^^  ,,hibits 

n.u.st  consider  and  report  to  the  shareholders  -^^^''^'^  true  financial 
a  correct   view   of   the  state  of   the  company  s  ^^^^^  ;*    ^^^  ,^, 

position  at  the  date  of  the  audit-this  must  be  asccitanied  by  n 

books-and,  as  a  rule,  the  necessary  .nformation  a    to  the  financia    p  ^^^^^^, 
.nd  not  merely  the  means  of  acquu-uig  ^^' ;»";  _  J    f  ^  ^'^  f 
holders       Lo..'/on  ami  General  Bouk  (No.  3),  (189o)  2  Ch.  bM. 
"°":  :„a.„,.  ..,,0  c„.n.its  .  Wea.l,  o.  M,  du.,  ,„a,  ^'^y^^l:':^Z 
i„  an  action  (L.e,U  K.U„e,  .}c.  fo.  v.  '""yf ' '''/^X  sect    2  5  o,  the  Act. 
proceeded  against  ">  «  "'f  "fsS  'rcr't      C    A  )     -."t""  ''»"»"  -'""^ 

'"/rit  is  entifed  to  assn.e  that  t„c  audi..,.  r»..^;  ^J::^;^:, 
not  bound  to  mpervise  or  test  the  accnraey  ol  then    »ork. 

<t'a!d:o;":nnot  obtain  an  intcH,n   i,nnc«^   .  "^^-iX^^Z 
from   interfering  with  the  performance  ot   his  dut.es.  # 

Co^.uli,   T.omI,  (1912^  1  Ch.  440. 

Sub-sects.  (4),  (5)  of  the  Act  of  190S  are  as  follows:- 

,  4  >  Ir  aav  eopv  of  a  balance-sheet  which  has  not  been  signed  as 
.e  uiri  by  this  ;ection  is  issued,  circulated,  or  publ  shed,  or  x  any 
cZ  of  a  balance-sheet  is  issued,  circulated,  or  published  without 
:  ther  hatin,  a  copy  of  the  auditors'  report  -taehe  t  e  o 
taininc  such  reference  to  that  report  as  is  require.l  U  th  s  secUon 
hecompany,  and  every  director,  manager,  ^^^^f^^^^, 
of  the  company  who  is  knowingly  a  party  to  the  detault.  shall  on  con 
viction  be  liable  to  a  fine  not  exceeding  fifty  pounds. 

(5^  In  the  case  of  a  banking  company  registered  afrer  the  hfteenth 
day  of  August  eighteen  hundred  and  seventy-mne- 

(a)  if  the  company  has  branch  banks  beyond  the  limits  of  Europe 
^^  it  shall  be  ;ufficient  if  the  auditor  is  allowed  access  to  such 
copies  of  and  extracts  from  the  books  and  accounts  of  any 
such  branch  as  haye  been  transmitted  to  the  head  office  of 
the  company  in  the  United  Kingdom;  and 
(b,  the  balance-sheet  must  be  signed  by  the  secretary  or  manager 
(if  any),  and  where  there  are  more  than  three  directors  of 
the  company  by  at  least  three  of  those  directors,  and  where 
there  ai^  not  more  than  three  directors  by  all  the  directors. 
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Form  251.         1.39.   p]vcry  arcouiil  of  the  diroctois.  when  audited  and  a[)piov('d  liy 

When  ^  general  meeting,  .^hall  be  conclusive,  except  as  regards  any  error 

accounts  to  be  di.scovored  therein  within  three  months  next  after  the  approval  thof. 

seU™d.    "^  ^  Whenever  any  .such  error  is  discovered  within  that  period,  llie  account 

shall  forthwith  be  corrected,  and  thenceforth  shall  be  conclusive 

Approved  by  Haoon,  V.-C.  in   Loiulo,,  Finrnirml  Co.  v.   Krik,  26  U.   U.    l')l. 


Notices. 

How  noticus  140.  A  notice  may  be  served  by  the  coy  upon  any  member,  either 

MX  membera      Personally  or  by  sending  it  through  the  post  in  a  prepaid  envelope  or 

wrajiper,  addressed  to  such  mciiilior  at  his  registered  place  of  address. 

The  register  of  niemlH-rs,  t«  he  kept    [nirsiiaiit  to  sect.   25  of  the   Act,  i-;  to 
contain  {iti/er  alia)  the  addresse.-*  of  the  members. 
How  notices  As  to  notices  to  the  company,  the  Act  provides:  — 

companv  Sect.  116. — A  document  may  be  served  on  a  company  by  leaving  it  or  send- 

ing it  by  post  to  the  regi.stered  oUice  of  the  company. 

"  Document  "  includes  summons,  notice,  order  and  other  legal  process  and 
registers.     Sect.  28-5. 

This  includes  a  writ  of  summons.  Uhite  v.  La»fi,  i|r.  Co.,  \V.  X.  (1883)  174; 
Sup.  Ct.  llules,  Order  IX.  r.  8,  An.  Pr.,  latest  edition. 

"  Wliere  an  Act  passed  after  the  commencement  of  thia  Act  authorizes  or 
requires  any  document  to  be  served  by  post,  whether  the  expression  '  serve  '  or 
the  e.xpression  '  give  '  or  '  send  '  or  any  other  expression  is  used,  then,  unless 
the  contrary  intention  appears,  the  service  shall  be  deemed  to  be  effected  by 
properly  addressing,  prepaying  and  posting  a  letter  containing  the  document, 
and,  unless  the  contrary  is  proved,  to  have  been  effected  at  the  time  at  which 
the  letter  would  be  dilivered  in  tho  ordinary  course  of  post."  Interpretation 
Act,  1889,  8.  26. 

Authentica-  Sect.  117. — A  document  or  proceeding  recpiiring  authentication  by  a  company 

tion  of  notices  may  be  signed  by  a  director,  secretary,  or  other  authorized  officer  of  the  com- 
by  company,     pany,  and  need  not  be  under  its  common  seal.     Sec  also  sect.  63  of  the  Act. 

The  above  sects.  116,  117,  so  far  as  thej'  relate  to  notices,  are  .sometimes 
inserted  as  clauses  in  the  articles. 

Sect.  20  of  the  Interpretation  Act,  1889,  provides  as  follows:  — 
20.  In  this  Act  and  in  every  other  Act  whether  passed  before  or  after  t!i& 
commencement  of  this  Act  expressions  referring  to  writing  shall  unless  the 
contrary  intention  appears  be  construed  as  including  references  to  printing, 
lithography,  photography,  and  other  modes  of  representing  or  reproducing 
words  in  a  visible  form. 

A  verbal  notice  given  in  the  absence  of  the  secretary  to  a  clerk  of  the 
company,  at  the  company's  office  during  office  hours,  has  been  held  to  be  a 
notice  to  the  company  under  certain  circumstances.  Tnaiicn's  raur,  (1894) 
3  Ch.  272. 

Notice  to  a  managing  director,  in  that  character,  on  a  matter  affecting  the 
business  of  the  company  under  his  management,  is  notice  to  the  company. 
Jaegen,  ^V.  Co.  v.  Valleti,  77  L.  T.  E.  180;  but  knowledge  of  a  fact  by  a 
single  director  is  not  necessarily  notice  to  the  company.  Ha/npshire  Zand  Co., 
(1896)  2  Ch.  743:  Marseilles,  4-c.  Co.,  L.  Pt.  7  Ch.  161;  David  Payne  4-  Co.y 
(1904)  2  Ch.  608. 
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If  a  member  is  known  to  be  dead,  it  is  enouj^h,  whilst  his  name  remains  on     form  251. 
the  register,  to  send  a  notice  to  his  registered  address.      JIIph   v.    (rolfl   Hct-j.s 
of  iVesi  Africa,  (1900)  1  Ch.  65(j. 


141.   Each  holder  ol'  registered  shares,  whose  registered  place  of  Members 
address  is  not  in  the  United  Kingdom,  may  from  time  to  time  notify  .^broad. 
in  writing  to  the  coy  an  address  in  the  United  Kingdom,  which  shall 
be  deemed  his  registered  place  of  address  within  the  meaning  of  the 
last  preceding  clause. 

It  is  generally  deemed  expedient  to  make  special  provision  for  the  service  of 
notices  on  members  resident  abroad. 

It  does  not  follow  that  they  are,  in  the  absence  of  such  a  provision,  entitled 
to  notice. 

IJy  clause  HI  of  Table  A.:  "If  a  member  has  no  registered  address  in  the 
United  Kingdom  and  has  not  supplied  to  the  comjiany  an  address  within  the 
United  Kingdom  for  the  giving  of  notices  to  him,  a  notice  addressed  to  him 
and  advertised  in  a  newsjjajjcr  circulating  in  the  neighbourhood  of  the  regis- 
tered office  of  the  company  shall  be  deemed  to  be  duly  given  io  him  on  the  day 
on  which  the  advertisement  appears."'  The  necessity  of  some  such  provision  is 
obvious.  It  was  long  since  held  by  Malius,  \'.-C.,  in  Union  Hill  Silver  Vu., 
22  L.  T.  400,  that  it  is  not  necessary  to  serve  notice  on  .shareholders  who  have 
chosen  to  reside  outside  the  United  Kingdom.  And  this  rule,  being  entirely 
consistent  with  common  sense  and  common  convenience,  has  been  acted  on  over 
since.  See  also  Halifax  Sugar  Co.  v.  Franckl>/>i,  62  L.  T.  564,  and  Small  v. 
Darle;/,  2  H.  L.  C.  789.  In  the  many  cases,  however,  in  which  the  regulations 
provide  as  below  -that  the  notice  is  to  be  deemed  to  be  served  on  the  day 
following  that  on  which  it  is  posted     the  difficulty  is  entirely  removed. 


142.  As  regards  those  memljers  who  have  no  registered  place  of  Notices  where 
address,  a  notice  posted  up  in  the  office  shall  be  deemed  to  be  well 
served  on  them  at  the  expiration  of  twenty-four  hours  after  it  is  so 
posted  up. 

Sometimes  it  is  provided   that  in   such  ease  a  member  shall    not  be  entitled 
to  any  notice. 


14o.   The  holder  of  a  share   warrant  shall  not,  unless  otherwise  No  notice  to 
expressed  therein,  be  entld  in  respect  thof  to  notice  of  any  general  aiiare 
meeting  of  the  coy.  warrants. 

The  holder  of  a  share  warrant  is  generally  deprived  of  the  rigiit  to  notice  of 
general  meetings.  Sometimes  he  is  permitted  to  appoint  an  address  for  service, 
but  the  objection  is,  that  the  company  will  have  no  means  of  ascertaining  when 
the  share  warrant  has  been  parted  with,  and  may,  unknowingly,  continue  to 
send  notices  to  a  person  who  has  ceased  to  be  a  member.  If  the  holder  of  a 
share  warrant  is  to  be  entitled  to  notice,  the  usual  plan  is  to  provide  that  it 
shall  be  given  by  advertisement.  In  sueh  case,  the  following  clause  will  be 
inserted,  instead  of  the  above:  — 
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Form  251  '  '^"y   notice  icijuired  to  be  givon  Ijy  the  company  to  the  holder  of  ohare 

warrants  sliall  be  given  by  advertising  the  same  once  in  a  London  daily  news- 
paper." 

The  objection  to  the  general  adoption  of  the  plan  is  the  publicity  which 
attends  it;  companies  do  not  like  to  publish  notice  of  their  private  affairs. 

The  following  clau^-e  is  sometimes  adopted,  and  is  not  open  to  the  .same 
objection:    - 

"The  holder  of  a  share  warrant  may  from  time  to  time  notify  in  writing  to 
the  company  some  place  in  England  to  be  called  his  address  for  service,  and 
notice  of  any  general  meeting  convened  within  the  six  months  next  following 
such  notification  shall  (unless  the  meeting  is  convened  by  advertisement)  be 
served  on  the  holder  of  such  share  warrant  by  sending  it  through  the  post  in 
a  prepaid  letter  addressed  to  him  at  his  address  for  service.  But,  save  as  afore- 
said, the  holder  of  a  shar'"  warrant  sliall  not  be  entitled  to  notice  of  any 
general  meeting." 


When  notice 
may  be  given 
by  advertise- 
ment. 

How  to  be  ' 
advertised. 

Notice  to 
joint  holders. 


When  notice 
by  post 
deemed  to  be 
served. 


144.  Auy  notice  loijuired  to  bo  gi\eu  by  the  coy  lo  the  members,  or 
any  of  them,  and  not  expres.sly  provided  for  by  these  presents,  shall 
be  .sufficiently  given  if  given  by  advertisement. 

145.  Any  notice  required  to  be,  or  which  may  be  g'iven  by  adver- 
tisement, shall  be  advertised  once  in  two  [London]  daily  newspapers. 

146.  All  notices  .shall,  with  respect  to  any  registered  shares  to 
which  persons  are  jointly  ontid,  be  given  to  whichever  of  such  persons 
is  named  first  in  the  register,  and  notice  so  given  shall  be  sufficient 
notice  to  all  the  holders  of  such  shares. 

147.  Any  notice  sent  by  post  shall  be  deemed  to  have  been  served 
on  the  day  following-  that  ou  which  the  envelope  or  wrapper  contain- 
ing the  same  is  posted,  and  in  proving  such  service  it  shall  be  suffi- 
cient to  prove  that  the  envelope  or  wrapper  containing  the  notice  was 
properl}'  addressed  and  put  into  the  post-office.  And  a  certificate  in 
writing  signed  by  any  manager,  secretary,  or  other  officer  of  the  coy, 
that  the  envelope  or  wrapper  containing  the  notice  was  so  addressed 
and  posted  shall  be  conclusive  evidence  thof. 


It  is  not  necessary  to  follow  literally  the  address  on  the  register,  provided  that 
a  substantially  accurate  designation  of  the  place  of  abode  is  given.  Liverpool, 
4-c.  Co.  V.  Haughton,  23  W.  R.  93. 

Handing  to  a  postman  outside  a  post-ofBce  or  pillar-box  is  not  "posting." 
London  and  Northern  Bank,  (1900)  1  Ch.  220. 

Even  in  the  absence  of  express  provision  notice  may  be  sent  by  post,  where 
the  circumstances  show  that  the  parties  contemplated  that  the  post  might  be  used 
as  a  means  of  communication.  Brtnier  v.  Moore,  (1904)  1  Ch.  305;  llouHehold 
Fire  Insurance  Co.  v.  Grant,  4  Ex.  D.  216;  Ilenthorn  v.  Fraser,  (1892)  2  Ch. 
27;  James  v.  Institute  of  Auditors  (1908),  98  L.  T.  228,  230. 


Transferees,  [148.   Every  person  who.  by  operation  of  law,  transfer,  or  other 

.'  ^^^^^ ^y  means  whatsoever,  shall  become  eutld  to  any  share,  shall  be  bound 
prior  notices.  _  .  . 

by  every  notice  in  respect  of  such  share  or  stock  which,  previously  to 
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his  name  and  address  being  entered  on  the  register,  sluill  be  duly    Form  251^ 
given  to  the  jjerson  from  whom  he  derives  his  title  to  such  share  or 

stock.] 

The  above  clause  is  not  uncommon,  but  it  is  not  by  any  means  essential,  and 
may  be  omitted  if  brevity  is  desired.  It  does  not  appear  in  Table  A.,  or  in  the 
Companies  Clauses  Consolidation  Act,  1845. 


[149.  Any  notice  or  document  delivered  or  sent  by  post  to,  or  left  JJ^^^^gi  mem- 
at  the  registered  address  of,  any  member,  in  pursuance  of  these  ber  deceased, 
presents,  shall,  notwithstanding-  such  member  be  then  deceased,  and 
whether  or  not  the  coy  have  notice  of  his  decease,  be  deemed  to  have 
been  duly  served  in  respect  of  any  registered  shares,  whether  held 
solely  or  jointly  with  other  persons  by  such  member,  until  some  other 
person  be  registered  in  his  stead  as  the  holder  or  joint  holder  thof, 
and  such  service  shall  for  all  purposes  of  these  presents  be  deemed  a 
sufficient  service  of  such  notice  or  document  on  his  or  lier  heirs,  exors, 
or  admors,  and  all  persons,  if  any,  jointly  interested  with  him  or  her 
in  an}^  such  share.] 

Where  the  articles  contained  no  provision  as  to  notice  to  deceased  membc-rs,  it 
was  held  that  a  notice  of  a  call  by  letter  to  the  registered  address  of  a  de- 
ceased member  was  valid,  the  company  not  having  notice  of  his  death.  Neiv 
Zealand  Gold  Extraction  Co.,  (1894)   1   Q.   B.  622,  C.   A. 

The  above  clause  carries  the  matter  further,  and  is  very  generally  used;  its 
validity  was  recognized  in  Allen  v.  Gold  Beefs  of  West  Africa,  (1900)  1  Ch.  fi56. 

floO    The  sienature  to  anv  notice  to  be  given  by  the  coy  may  be  How  notice 
L        ■  °  •"  to  be  ijigned. 

Avritten  or  printed.] 

The  above  is  occasionally  inserted. 

A  person  may  sign  by  stamping  a  fac-simile  of  iiis  autograph.  Bciutett  v. 
Brumfit,  L.  R.  3  C.  P.  28. 

loOa.  Where  a  given  number  of  days'  notice,  or  notice  extending  ^^^^^jjj'^^^*'' 
over  any  other  period,  is  required  to  be  given,  the  day  of  service  shall, 
unless  it  is  otherwise  provided,  be  counted  in  such  number  of  days  or 
other  period. 

Where  the  regulations,  as  in  clause  60,  provide  for  so  many  clear  days' 
notice,  this  clause  does  not  apply,  for  it  «  otherwise  provided.  See  Railway 
Sleepers  Supply  Co.,  29  C.  D.  204;  Parilion  Neivcastle-xpon-Tynp,  W.  N. 
(1911)  235. 

15U6.   In  the  event  of  a  winding-up  of  the  coy  in  England,  every  S™  of 
member  of  the  coy  who  is  not  for  the  time  being  in  England  shall  be 
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Form  251.  bouud,  witliiii  lourtceu  daj.s  alter  tlio  pa-s.siiif'-  of  an  olleclive  iohoIu- 
tion  to  wind  ujj  the  coy  voluntarily,  or  llie  making-  of  an  order  for  tho 
winding-up  of  the  coy,  to  serve  notice  in  Avriting  on  the  coy  appoint- 
ing- some  householder  in  London  upon  whom  all  sununonsos,  notices, 
process  orders  and  judgments  in  relation  to  or  under  the  winding-up 
of  the  coy  may  be  served,  and  in  default  of  such  nomination  the  liqr 
of  the  coy  shall  be  at  liberty  on  behalf  of  such  member  to  appoint 
some  such  person,  and  service  upon  any  such  appointee,  whether 
appointed  by  the  member  or  the  liqr,  shall  be  deemed  to  bo  good 
personal  service  on  such  member  for  all  purposes,  and,  where  the  liqr 
makes  any  sucdi  appointment,  he  shall  with  all  convenient  speed 
give  notice  thof  to  such  member  by  advertisement  in  the  Times 
newspaper,  or  by  a  registered  letter  sent  through  the  post  and 
addressed  to  such  member  at  liis  address  as  mentioned  in  the  register 
of  members  of  the  coy,  and  sucli  notirc  shall  be  deemed  to  bo  served 
on  the  day  following  that  on  whiili  the  advertisement  appears  or  the 
letter  is  posted. 

In  an  action,  scrvico  out  ot"  tlic  jurisdiction  may  in  certain  erases  be  ordered 
under  11.  S.  C.  Ord.  XT.,  xiipra,  p.  85;  but  tho  Court  has  a  discretion,  and  it 
lias  l)cen  laid  down  that  the  power  is  only  given  by  statute  so  as  to  be  binding 
on  British  subjects,  and  not  on  others.  Per  Lindley,  L.  J.,  Anglo- African  Co., 
32  C.  D.  350.  Accordingly,  it  is  desirable  to  make  provision  for  tho  matter  in 
the  articles.  Such  a  provision  does  not  provide  for  service  out  of  the  jurisdic- 
tion, but  for  service  within,  upon  an  agent  of  the  shareholders.  This  is  valid. 
Copin  V.  Adamson,  1  Ex.  Div.  17;  Tharsis  Sulphur  Co.  v.  Societe  dea 
Mctaux,  58  L.  J.  Q.  B.  435;  'Montfjomery  v.  Licbentluil,  (1898)  1  Q.  B.  487.  To 
provide  for  service  out  of  the  jurisdiction,  in  cases  not  covered  by  Ord.  XI., 
would  be  ineffective  and  ulfvo  rirr.o.  Britixh  H'l'f/on  Co.  v.  Gray,  (1896)  1  Q.  B. 
35;   see  supra,  p.  363. 


Secrecy  Clauses. 


Secrecy 
rlause. 


[151.  Every  director,  manager,  auditor,  tree,  member  of  a  com- 
mittee, officer,  servant,  agent,  accountant,  or  other  person  employed 
in  the  business  of  the  coy,  shall,  before  entering  upon  his  duties,  sign 
a  declaration  pledging-  himself  to  observe  a  strict  secrecy  respecting 
all  transactions  of  the  coy  with  the  customers  and  the  state  of  accounts 
with  individuals,  and  in  matters  relating  thereto,  and  shall  by  such 
declaration  pledge  himself  not  to  reveal  any  of  the  matters  which  may 
come  to  his  knowledge  in  the  discharge  of  his  duties,  except  when 
I'equired  so  to  do  by  the  directors  or  by  any  meeting,  or  by  a  court 
of  law,  or  by  the  person  to  whom  such  matters  relate,  and  except  so 
far  as  may  be  necessary  in  order  to  comply  with  any  of  the  provisions 
in  these  presents  contained. 


The  above  is  usually  inserted  in  the  case  of  a  bank. 

As  to  the  effect  of  a  winding-up  on  such  a  clause,  see  Birmmgham  BaHking 
Co..  36  L.  J.  Ch.  150. 
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[151«.  No  member  .shall  be  entkl  to  require  discovery  of  or  auy    Form  251. 
information  respecting  any  detail  of  the  coy's  trading-,  or  any  matter  jjember  not 
which  is  or  may  be  in  the  nature  of  a  trade  secret,  mystery  of  trade,  entitled  to 
or  secret  process  which  may  relate  to  the  conduct  of  the  business  of 
the  coy,  and  which,  in  the  opinion  of  the  directors,  it  will  be  inexpe- 
dient in  the  interest  of  the  meml)ers  of  the  coy  to  communicate  to  the 
public] 

The  above  clause  is  sometimes  inserted  in  the  case  of  a  manufacturing  com- 
pany, but  an  individual  member  has  not  in  fact  any  right  to  information,  or  to 
inspect.  The  directors  are  the  servants  of  the  body  corporate,  not  of  the  share- 
holders, and  if,  as  guardians  of  the  company's  interests,  in  tlicir  discretion  they 
think  fit  to  refuse  to  give  to  an  individual  member  information  as  to  the  com- 
pany's business,  he  has  no  cause  for  complaint.  He  cannot  int<?rfere  with  the 
discretion  delegated  to  the  directors  by  the  company  in  general  meeting. 

WlXDJXf;-UP. 

If  desired  that  losses  sliall  be  borne  and  surplus  assets  taken  by  the  members   Distribution 
in  proportion  to  paid-up  capital,  insert  the  foHowing: —  of  assets. 

[152.  If  the  coy  shall  be  wound  up,  and  the  assets  available  for 
distribution  among  the  members  as  such  shall  be  insufficient  to  repay 
the  whole  of  the  pd-up  capital,  such  assets  shall  be  distributed  so 
that,  as  nearly  as  may  be,  the  losses  shall  be  borne  by  the  members 
in  proportion  to  the  capital  pd  up,  or  which  ought  to  have  been  pd 
up,  at  the  commencement  of  the  winding-up,  on  (he  shares  held  by 
them  resply.  And  if  in  a  winding-up  the  assets  available  for  distri- 
bution among  the  members  shall  be  more  than  sufficient  to  repay  the 
whole  of  the  capital  pd  up  at  the  commencement  of  the  winding-up, 
the  excess  shall  be  distributed  amongst  the  members  in  proportion  to 
the  capital  at  the  commencement  of  the  winding-up  pd  up  or  which 
ought  to  have  been  pd  up  on  the  shares  held  by  them  resply.  But 
this  clause  is  to  be  without  prejudice  to  the  rights  of  the  holders  of 
shares  issued  upon  special  terms  and  conditions.] 

In  the  absence  of  special  provision,  the  assets  available  for  distribution  among   Surplus 
the  members,  including  capital  uncalled  at  the  commencement  of  the  winding-   assets. 
up  iBirch  V.  Cropper,  14  App.  Ca3.'525;   Welton  v.  Stiff enj,  (1897)  A.  C.  299;    Losses. 
Ex  parte  Loivenfeld,  70  L.  T.  3),  are  distributable  so  as  to  throw  any  loss  of 
capital  on  the  members  in  proportion  to  the  nominal  amount  of  the  capital  held 
by  them.     Thus,  suppose  10,000/.  of  paid-up  10/.  shares  are  issued  in  considera- 
tion of  a  patent,  and  10,000?.  of  shares  are  taken  by  the  public  and  paid  up  to 
the  extent  of  bl.  per  share  equal  5,000/.,  and  that  this  sum  is  lost  in  experiments, 
and  that  the  company  is  wound  up  and  the  patent  sold  for  lOOZ.,  and  that, 
after  paying  off  the  debts,  nothing  remains  but  the  5,000/.   uncalled  capital. 
Of  that  sum  of  5,000/.,  2,500/.,  being  21.   10s.   per  share,  must  be  called  up 
and  handed  over  to  the  holders  of  the  vendors'  shares,  so  that  the  loss  (equal  to 
11.   10s.  per  share)   may  be  borne  in  the  proper  proportions.     Maude's  case, 
6  Ch.  51;    Wakefield  RoUing  Stock  Co.,  (1892)  3  Ch.  165;   Exchange  Drapery 
Co.,  38  C.  D.  171.    This,  however,  is  not  always  considered  expedient,  especially 
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when  the  profits  arc  niudo  di^stl■ibutablc  in  [)io|Jortiou  to  tlic  capital  paid  up. 
Sec  pp.  763,  764,  nupm.  Accordingly,  it  is  not  unusual  to  qualify,  as  in 
clause  152,  the  rule  laid  down  in  Mamle'x  citse.  The  effect  of  that  clause  is  that 
capital  called  up  in  tlic  windiiifr-up  will  be  paid  off  before  capital  previously 
paid  uj). 

Wlicrc  tlic  initial  capital  is  (li\idc<l  iiit<i  preference  and  ordinary  shares,  it  is 
not  unusual  in  the  luenioranduni  or  articles  to  assign  a  preferential  right  in 
winding-up  to  the  prcfcreme  shares.  See  Forms  210,  21.3,  214,  215,  218  el  s^eq., 
p.  578  t'l  »v(i.  In  the  absence  of  some  such  j)rovision,  preference  shares  do  not 
confer  a  preferential  rigiit  to  return  <>f  cajiital  in  a  winding-up.  Lotiflott 
India  Itubber  Co.,  H  Eq.  519. 

In  some  cases  it  is  deemed  expedient  to  |)rovidc  not  only  how  losses  shall  be 
borne,  but  how  a  surj)lus  shall  be  dealt  with,  inasmuch  as  companies  go  into 
li([uidation  occasionally  when  they  are  not  only  solvent  but  prosperous.  In 
these  cases  there  is  often  a  contest  as  to  how  the  profit  is  to  be  divided.  In 
Muloscopi;  ami  Bioiiraiih  Siftid irate,  (1899)  1  Ch.  896,  the  capital  was  divided 
into  shares  of  1/.  each,  some  of  which  were  fully  paid  at  the  commencement  of 
the  winding-up,  while  on  others  only  10*.  per  share  had  been  paid.  The 
articles  of  the  company  provided  that  if  upon  the  winding-up  the  surplus  assets 
should  be  more  than  sufficient  to  repay  the  whole  paid-up  capital,  the  excess 
should  be  distributed  among  the  members  in  j)roportion  to  the  capital  paid,  or 
which  ought  to  have  been  paid,  on  the  slian-s  held  by  tlicm  respectively  at  the 
commencement  of  the  winding-up.  There  was  an  excess  in  the  winding-up  after 
])aying  debts  and  expenses  and  repaying  all  the  i)aid-up  capital,  and  Wright,  J., 
held  that  the  excess  was  distributable  in  ])roportion  to  the  capital  actuall}- 
paid  up,  distinguishing  Aiifflo-Continrutat  Corporation  of  Wextern  AinftmHa. 
(1898)  1  Ch.  327,  where  there  was  insufficient  to  repay  the  paid-up  capital,  but 
some  shares  were  fully  and  others  partly  paid,  and  on  an  article  somewhat  like 
the  first  part  of  the  above  clause,  it  was  held  that  there  must  be  a  call  on 
the  latter  shares  sufficient  to  pay  enough  to  the  former  to  make  the  amount 
paid  up  uniform,  and  that  the  other  assets  in  hand  must  then  be  distributed 
pro  rata. 

If  in  a  winding-up  tiie  surplus  is  suthcient  to  pay  off  all  the  paiil-up  capital, 
it  must,  in  the  absence  of  express  or  implied  jjrovision  to  the  contrary,  be 
applied  first  in  paying  off  the  paid-up  capital,  and  the  residue  (if  any),  namely, 
the  profit,  must  be  distributed  among  the  members  in  proportion  to  the  nominal 
amount  of  the  capital  held  by  them  respectively.  Birch  v.  Cropper  (The 
Bridgen-ater  Narir/atioji  Co.\i  cose),  14  App.  Cas.  525,  reversing  the  decision 
of  the  Court  of  Appeal,  which  was  commented  on  in  the  fourth  edition  of  this 
book.  For  in  the  absence  of  special  agreement,  the  members  of  a  joint  stock 
company,  having  a  nominal  capital  divided  into  shares,  are  interested  in  the 
company  in  proportion  to  their  shares.  Wilkiamn  v.  Cu»t»ii)is,  11  Ha.  337; 
Guinness  v.  Land  Corp.,  22  C.  D.  349;  Oakbauk  Co.  v.  Crum,  8  App.  Cas.  65; 
Maude's  case,  ubi  sapra ;  Bridf/etrater  2savi(/ation  Co.,  ubi  supra. 

Undivided  profits  in  a  winding-up  are  prima  facie  part  of  the  assets  distri- 
butable as  such  (Criehton's  Oil  Co.,  (1902)  2  Ch.  86),  but  in  the  presence  of 
special  provisions  in  the  memorandum  or  articles  they  may  have  to  be 
differently  dealt  with.  Thus,  in  Bridgeuater  Co.,  (1891)  2  Ch.  317,  the 
ordinary  shareholders  were  held  entitled  to  undivided  profits  standing  to  the 
credit  of  reserve;  but  there  the  articles  stated  that  the  surplus  profits  of  each 
year  "  shall  belong  "  to  the  holders  of  the  ordinary  shares,  and  so,  too,  in 
Bishop  v.  Smi/riia  Bail.  Co.,  (1895)  2  Ch.  265,  undivided  profits  were  held 
applicable  to  the  payment  of  arrears  of  dividend  on  preference  shares  entitled 
by  the  memorandun»  to  a  preferential  dividend,  but  there  again  the  memo- 
randum was  in  special  terms;   but  in  Crirhtou's  Oil  Co.,  (1901)  2  (.^h.  184,  and 
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Odessa  Waterworks  Co.  (in  note  to  case  last  cited),  preference  shares  were  held     Form  251. 

not  80  entitled,  their  right  to  division  depending  on  declaration.     These  cases   

were  followed  by  Byrne,  J.,  in  South  African  Supply  and  Cold  Storage,  17 
Feb.  1904;  and  see  Spanish  Prospecting  Co.,  infra,  p.  868. 

The  clause  for  distribution,  instead  of  using  the  expression  "  assets  available 
for  distribution  among  the  members,"  sometimes  uses  the  expression  "  surplus 
assets."  This  expression  is  not  a  technical  one,  and  it  may  mean  the  surplus 
after  paying  off  debts  and  liabilities  and  the  costs  of  winding-up,  or  surplus 
after  paying  off  those  items  and  repaying  the  paid-up  capital.  Prima  facie  the 
latter  is  the  meaning  of  the  expression.  See  New  Transvaal  Co.,  (1896)  2  Ch. 
750;  Peabody  Mining  Co.,  W.  N.  (1897)  170;  Ramel  Syndicate,  (1911)  1  Ch. 
749. 

In  the  last  case  Neville,  J.,  held  that  the  term  "  surplus  assets  "  meant  priynd 
faoie  assets  remaining  after  recouping  capital  as  well  as  discharging  debts  and 
costs  of  liquidation. 

Surplus  assets  includes  prima  facie  uncalled  capital.  Re  Lorvenfeld,  70 
L.  T.  3. 

And  see  Driffield  Gas  Light  Co.,  (1898)  1  Ch.  451;  Welsh  Whisky  Distillery 
Co.,  W.  N.  (1900)  59;    16  T.  L.  R.  246;  Re  Hall  ^  Co.,  (1909)  1  Ch.  521. 

Shares  belonging  to  a  bankrupt  holder,  in  respect  of  the  uncalled  liability 
on  which  the  company  has  proved  and  received  a  dividend,  are  not  entitled  to 
rank  as  paid-up  shares  on  distribution  of  surplus  assets.  Rowe's  Trustee's 
Claim,  Re  West  Coast  Gold  fields,  (1905)  1  Ch.  597;  affd.  in  C.  A.,  (1906)  1 

Ch.   1. 

As  to  capital  paid  up  in  advance  of  calls,  and  interest  thereon,  see  Wakefield 
Rolling  Stock  Co.,  (1892)  3  Ch.  165. 


153.— (1.)  If  the  coy  shall  be  Avound  up,  whether  voluntarily  or  Distribution 
otherwise,  the  liqrs  may,  with  the  sanction  of  an  extraordinary  reso-  of  assets  in 
lution,  divide  among  the  contributoriee,  in  specie  or  kind,  any  part  of 
the  assets  of  the  coy,  and  may,  with  the  like  sanction,  vest  any  part 
of  the  assets  of  the  coy  in  trees  upon  such  trusts  for  the  benefit  of  the 
contributories,  or  any  of  them,  as  the  liqrs,  with  tlic  like  sanction, 
shall  think  fit. 

(2.)  If  thought  expedient  any  such  division  may  be  otherwise  than 
in  accordance  with  the  legal  rights  of  the  contributories  (except  where 
unalterably  fixed  by  the  memdum  of  asson),  and  in  particular  any 
class  may  be  given  preferential  or  special  rights,  or  may  be  excluded 
altogether  or  in  part;  but  in  case  any  division  otli^rwise  than  in 
accordance  with  the  legal  rights  of  the  contributories  shall  be 
determined  on,  any  contributory  who  would  be  prejudiced  thereby 
shall  have  a  right  to  dissent  and  ancillary  rights  as  if  such  determina- 
tion were  a  special  resolution  passed  pursuant  to  sect.  192  of  the 
Cos  (Consolidation)  Act,  1908. 

(3.)  In  case  any  shares  to  be  divided  as  afsd  involve  a  liability  to 
calls  or  otherwise,  any  person  entld  under  such  division  to  any  of  the 
sd  shares  may,  within  ten  days  after  the  passing  of  the  extraordinary 
resolution,  by  notice  in  writing,  direct  the  liqrs  to  sell  his  proportion 
and  pay  him  the  net  proceeds,  and  the  liqrs  shall,  if  practicable,  act 
accordingly. 

t>  3  b 
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Form  251  ^^  *°  para.  (1)  of  the  above  clauses,  the  power  to  distribute  in  specie  or  kind 

is  in  many  cases  found  extremely  convenient,  for  wliere  the  assets  or  the  greater 

part  of  them  consist  of  shares  or  other  interests  in  or  securities  of  another  com- 
pany, it  may  be  impracticable  to  sell  except  to  the  serious  detriment  of  the 
contributories.  The  Court  has  power  to  direct  division  in  specie  or  kind 
(^English  and  Foreign  Credit  Co.,  1  T.  L.  R.  1),  but  it  is  generally  considered 
that  the  liquidator  in  a  voluntary  winding-up  has  no  such  power  in  the 
absence  of  some  clause  as  above;  and  although  this  view,  long  acted  on,  may 
be  -unsound  (see  sect.  186  (1)  of  the  Act  of  1903,  replacing  sect.  133  (1) 
of  the  Act  of  1862,  which  docs  not  in  terms  require  a  sale),  it  is  desirable  to 
provide  foj  the  contingency,  and  in  numerous  cases  the  power  has  been  exer- 
cised with  satisfactory  results.  See,  for  example.  South  African  Supply  and 
Cold  Storage  Co.,   (1904)   2  Ch.  268. 

As  to  para.  (2)  of  the  clause,  this  is  inserted  to  meet  a  practical  difficulty 
which  often  arises.  Under  sect.  186  (1)  of  the  Act  of  1908,  replacing 
sect.  133  (1)  of  the  Act  of  1862,  the  property  of  the  company  which  is  being 
wound  up  voluntarily  is  to  be  applied  in  satisfaction  of  its  liabilities  pari  passu, 
and  "  subject  thereto  shall,  unless  the  articles  otherwise  provide,  bo  distributed 
amongst  the  members  according  to  their  rights  and  interests  in  the  company." 
Ilcncc,  in  the  absence  of  special  provision  in  the  articles,  there  is  no  power  to 
distribute  otherwise  than  in  strict  accordance  with  the  rights  and  interests  of 
the  members.  Now  where  there  are  several  classes  of  shares  this  want  of  power 
may  be  very  inconvenient,  especially  where  the  undertaking  has  been  sold 
with  a  view  to  reconstruction  or  amalgamation,  whether  under  a  power  of  sale 
in  the  memorandum  (supra,  p.  510)  or  under  sect.  192  of  the  Act  of  1908, 
replacing  sect.  161  of  the  Act  of  1862.  Thus,  if  there  are  preference  and 
ordinary  shares  in  the  selling  company  (both  ranking  pari  passu  in  a  winding- 
up),  and  it  is  desired  to  give  to  the  former  preference  shares  and  to  the  latter 
ordinary  shares  in  the  purchasing  company,  this  cannot  be  done  in  the  absence 
of  some  such  clause  or  of  an  arrangement  under  sect.  120  of  the  Act,  sanctioned 
by  the  Court.  Even  sect.  192  of  the  Companies  Act,  1908,  does  not  allow  of  such 
a  thing.  Griffith  v.  Paget,  5  C.  D.  894;  6  C.  D.  514.  But  under  para.  (2) 
of  the  above  clause,  such  a  scheme  and  many  other  advantageous  schemes  are 
allowable. 

As  to  para.  (3),  it  seems  well  to  preclude  the  suggestion  that  a  man  may, 
under  this  clause,  be  compelled  to  take  partly  paid  shares. 

Formerly  it  was  customary  to  insert  here  a  clause  depriving  dissentients, 
under  sect.  161  of  the  Act  of  1862,  now  sect.  192  of  the  Act  of  1908,  of 
the  right  to  be  paid  out  in  cash.  The  clause  first  came  under  consideration  in 
Fox's  case,  6  Ch.  183,  where  it  was  inserted  just  before  liquidation;  but  it 
seems  to  be  conceded  that,  even  if  inserted  in  the  original  articles,  it  is  ineffec- 
tive. Peveril  Gold  Mines,  (1898)  1  Ch.  122  (C.  A.);  Baring-Gould  v.  Sharp- 
ington,  (1899)  2  Ch.  80;  Payne  v.  Cork  Co.,  (1900)  1  Ch.  308;  Bisgood  v. 
Henderson's  Transvaal  Estates  Co.,  (1908)  1  Ch.  743. 

First,  Peveril  Gold  Mines,  (1898)  1  Ch.  122  (C.  A.),  to  say  the  least,  threw 
grave  doubt  on  the  validity  of  the  clause. 

And  in  Baring-Gould  v.  Sharpington,  ^c.  Syndicate,  (1899)  2  Ch.  80 — where 
the  articles  contained  a  provision  that  "  If  at  any  time  a  sale  or  arrangement 
tjhall  be  made  or  proposed  in  pursuance  of  sect.  161  of  the  Companies  Act, 
1862,  tlie  purchase-money  to  be  paid  for  the  interest  of  any  dissentient  member 
shall  be  such  sum  of  money  as  the  liquidator  can  obtain  by  selling  the  shares, 
stock,  or  other  property  to  which  such  dissentient  member  would  have  been 
entitled  upon  the  completion  of  the  sale  or  arrangement  had  he  not  expressed 
his  dissent  " — the  Court  of  Appeal  held  that  it  was  ineffective. 

And  Stirling,  J.,  in  Payne  v.  Cork  Co.,  (1900)  1  Ch.  308,  held  that  articlea  of 
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dissentient  sliareholders  of  the  rights  conferred  upon  them  by  sect.  161  of  the 

Act  of  1862  (s.  192  of  Act  of  1908). 

Notwithstanding  these  cases,  it  may  be  doubted  whether  sufficient  force  has 
been  given  to  the  words  of  sect.  133  (1)  of  1862  (sect.  186  of  Act  of  1908), 
for  sect.  161  of  1862  and  sect.  192  of  1908  are  undoubtedly  to  be  read  as  regards 
distribution  in  conjunction  with  sect.  133  (1)  of  1862  or  sect.  186  of  1908 
(^Griffith  V.  Paget,  5  C.  D.  894,  899),  and  those  sections  provide  for  dis- 
tribution among  the  members  according  to  their  rights  and  interests,  "  unless  the 
articles  otherwise  provide."  These  words  clearly  subordinate  to  the  statutory 
right  any  special  agreement  in  the  articles.  Further,  it  may  be  urged  with 
some  force  that  the  principle  embodied  in  the  maxim  "  Quilibet  potest  renun- 
ciare  juri  pro  se  introducto,"  is  applicable.  No  doubt  an  individual  cannot 
Tvaive  a  matter  in  which  the  public  have  an  interest,  but  surely  the  right  of 
■dissent  is  peculiarly  a  matter  for  the  individual,  not  for  the  public. 


Indemnity. 

154.  Every  director,  manager,  [auditor,]  secretary,  and  other  officer  Indemnity, 
or  servant  of  the  coy  shall  be  indemnified  by  the  coy  against,  and  it 
shall  be  the  duty  of  the  directors  out  of  the  funds  of  the  coy  to  pay  fill 
costs,  losses,  and  expenses  which  any  such  officer  or  servant  may  incur 
■or  become  liable  to  by  reason  of  any  contract  entered  into,  or  act  or 
thing  done  by  him  as  such  officer  or  servant,  or  in  any  way  in  the  dis- 
charge of  his  duties,  including  travelling  expenses:  [and  the  amount 
for  which  such  indemnity  is  provided  shall  immediately  attach  as  a 
lien  on  the  ppty  of  the  coy,  and  have  priority  as  between  the  members 
over  all  other  claims]. 

The  above  clause  is  occasionally  inserted.  See,  as  to  the  right  to  indemnity 
of  directors  and  other  agents,  German  Mining  Co.,  4  De  G.  M.  &  G.  19; 
Norwich  Yarn  Co.,  22  Beav.  143;  James  v.  Marj,  L.  R.  6  H.  L.  328;  Benett 
V.  Wyndham,  4  De  G.  F.  &  J.  259;  Walters  v.  Woodbridge,  7  C.  D.  504;  Hunt's 
Claim,  W.  N.  (1872)  53;  Financial  Corporation,  28  VV.  R.  760;  W.  N.  (1880) 
88;  Wilson  v.  Lord  Bury,  5  Q.  B.  D.  518;  Smith  v.  Buke  of  Manchester,  24 
C.  D.  611;  32  W.  R.  83;  Pyle  Works  (No.  2),  (1901)  1  Ch.  173;  Young  v. 
Naval,  ^-c.  Society,  (1905)  1  K.  B.  687;  Uardoon  v.  Belilios,  (1901)  A.  C.  118. 

There  can  be  no  right  to  indemnity  in  respect  of  an  ultra  vires  or  fraudulent 
transaction.  Smith  v.  Duke  of  Manchester,  24  Ch.  D.  611;  Re  Branksea 
Island  Co.  (No.  1),  1  Meg.  C.  R.  12. 

Directors  who  pay  a  dividend  representing  that  it  is  paid  out  of  profits 
cannot  claim  indemnity;  but  where  directors  pay  a  dividend  to  members  who 
Tcnow  that  it  is  paid  out  of  capital,  they  may  have  a  right  to  indemnity  as 
against  such  members.  Moxham  v.  Grant,  (1900)  1  Q.  B.  88;  but  the  directors 
will  be  primarily  ordered  to  make  good  the  amount  to  the  company.  Alexandra 
Palace  Co.,  21  Ch.  D.  149;  National  Funds,  10  Ch.  D.  118.  It  is  not,  however, 
competent  to  shareholders  who  have  received  a  dividend  with  knowledge  that  it 
has  been  paid  out  of  capital  to  maintain  an  action  to  have  the  money  replaced 
by  the  directors.     Towers  v.  African  Tug  Co.,  (1904)  1  Ch.  558. 

As  to  indemnity  where  the  name  of  a  person  is  improperly  inserted  as  director, 
eee  Companies  (Consolidation)  Act,  1908,  s.  84  (3),  replacing  the  Directors' 
Xiability  Act,  1890,  s.  3  (4). 

3  b2 


"^8  ARTICLES  OF  ASSOCIATION.  [ChAP.   IX. 

Form  251.  ^"  *'^®  absence  of  clear  provision,  directors  who  ure  paid  for  their  Borvice» 
are  not  entitled  to  indemnity  in  respect  of  travelling  expenses  of  attending 
board  meetings.  Young  v.  Naval,  ^c.  Societij,  supra;  Marntor,  Ltd.  v.  Alex- 
ander, S.  C.  78  Ct.  of  Sess.  If  it  be  desired  to  give  such  indemnity,  insert 
after  the  words  "  travelling  expenses  "  the  words  "  of  and  incident  to  attending 
at  and  returning  from  board  meetings." 

The  words  in  brackets  are  sometimes  objected  to  by  the  London  Stock 
Exchange  where  a  quotation  is  wanted. 

As  to  giving  security  to  the  directors,  see  Pyle  Works  (No.  2),  (1891)  1  Ch. 
18-1. 


Individual  155.  No  director  [auditor]  or  other  officer  of  tlie  coy  shall  be  liable 

responsibility  ^^j,  ^j^^  g^^^g^  receipts,  neglects,  or  defaults  of  any  other  director  or 
officer,  or  for  joining'  in  any  receipt  or  other  act  for  conformity,  or  for 
any  loss  or  expense  happening  to  the  coy  through  the  insufficiency  or 
deficiency  of  title  to  any  ppty  acquired  by  order  of  the  directors  for  or 
on  behalf  of  the  coy,  or  for  tlie  insufficiency  or  deficiency  of  any 
security  in  or  upon  which  any  of  the  moneys  of  the  coy  shall  be 
invested,  or  for  any  loss  or  damage  arising  from  the  bankruptcy, 
insolvenc}',  or  tortious  act  of  any  person  with  whom  any  moneys, 
securities,  or  effects  shall  be  deposited,  or  for  any  loss  occasioned  by 
any  error  of  judgment,  omission,  default,  or  oversight  on  his  part,  or 
for  any  other  loss,  damage,  or  misfortune  whatever  which  shall 
hajjpcn  in  relation  to  the  execution  of  the  duties  of  his  office  or  in 
relation  thereto,  unless  the  same  happen  through  his  own  dishonesty. 

The  above  clause  is  sometimes  inserted.  As  to  liability  of  directors  for  acts 
of  each  other,  Cargill  v.  Bower,  10  C.  D.  502;  Land  Credit  Co.  of  Ireland  v. 
Lord  Fermoy,  L.  R.  5  Ch.  772;  lie  Charles  Denhatn  ^  Co.,  25  Ch.  D.  752. 
See  also  Weir  v.  Hill,  3  Ex.  Div.  238;  Cullerne  v.  London  and  Suburban 
Society,  25  Q.  B.  D.  485.  As  to  the  right  to  contribution,  see  Lindley  on 
Companies,  6th  ed.  532  et  seq.;  and  Ashurst  v.  Mason,  20  Eq.  225,  explained 
in  Jackson  v.  Dickinson,  (1903)  1  Ch.  947,  where  two  trustees  in  breach  of 
trust  invested  trust  funds  in  partly  paid  shares  of  a  company,  and  some  years 
after  the  death  of  one  trustee  the  survivor,  who  had  made  every  reasonable 
effort  to  dispose  of  the  shares,  but  without  success,  paid  a  call  of  800/.  as  a 
contributory  in  the  liquidation  of  the  company,  and  Swinfen  Eady,  J.,  held 
that  the  deceased  trustee's  representatives,  though  not  liable  to  the  company 
for  the  call,  were  liable  to  the  surviving  trustee  for  contribution. 

In  Ashurst  v.  Mason,  shares  of  a  company  had  (pursuant  to  an  ultra  vires 
resolution  of  the  board)  been  purchased  and  transferred  into  the  name  of  A.,  a 
director,  in  trust  for  the  company.  It  was  held  that  A.  was  entitled  to  contri- 
bution from  the  directors  who  concurred  in  the  transaction  for  calls  he  had 
paid.  See  also  Power  v.  Hoey,  19  W.  R.  916;  Power  v.  O'Connor,  ibid.  923; 
and  Ramskill  v.  Edwards,  31  C.  D.  100;  Re  Englefield  Colliery  Co.,  8  Ch.  D. 
388;  Re  Anglo-Frenoh  Society,  21  Ch.  D.  501;  Palmer  v.  Wick,  ^c.  Co.,  (1894) 
A.  C.  318;  Robinson  v.  Harkin,  (1896)  2  Ch.  415.  And  see  Rules  of  Supreme 
Court,  Ord.  XVI.  r.  55,  and  Annual  Practice,  1912. 

In  Brazilian  Rubber  Playitations  and  Estates,  Lim.,  (1911)  1  Ch.  425,  a 
clause  in  the  articles  ran  thus:  "  Xo  director  shall  be  liable  for  any  loss, 
damage  or  misfortune  whatever  which  shall  happen  in  the  execution  of  the 
duties  of  his  office,  or  in  relation  thereto,  unless  the  same  happens  through  his 
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own  dishonesty,"  and  it  was  held  that  the  clause  was  an  answer  to  an  action 
for  negligence  by  the  company  not  alleging  any  dishonesty. 

Directors  charged  with  negligence  or  other  misfeasance  may  rely  on  such  a 
clause. 

As  to  omitting  to  sue,  see  Forest  of  Bean,  10  C.  D.  452;  Wedgwood  Co.,  47 
L.  T.  612;  Liverpool  Household  Stores,  62  L.  T.  873;  Faure  Accumulator 
Co.,  40  C.  D.  150;  Shefleld,  #c.  Society  v.  Aizlewood,  44  C.  D.  412.  Directors 
have  a  discretion  as  to  whether  they  shall  sue  the  customers  or  debtors  of  the 
<!ompanyj  which  trustees  have  not,  ibid.  As  to  general  position  as  fiduciary 
agents,  see  Pickering  v.  Stephenson,  14  Eq.  322;  Marzetti's  case,  28  W.  R. 
541;  Wilson  v.  Lord  Bury,  5  Q.  B.  Div.  519;  Ferguson  v.  Wilson,  L.  R.  2 
Ch.  77;  Joint  Stock  Discount  Co.  v.  Brown,  8  Eq.  381. 

[The  Schedule  above  referred  to.] 

Sometimes  a  schedule  is  added  containing  a  copy  or  draft  of  an  agreement. 
See  supra.  Form  31.    If  no  schedule,  strike  out  the  title. 


NAMES,   ADDRESSES    AND    DESCRIPTIONS    OF   SUBSCRIBERS. 


[Space  for  Names.] 


See  supra,  p.  491,  omitting  column  of  shares. 
Dated  the  day  of . 


Witness  to  the  above  siffnatures . 


Articles  of  Association,  adopting  in  part  Table  A. 

Sect.  11  of  the  Companies  Act,  1908  (replacing  sect.  15  of  the  Act  of  1862), 
provides  as  follows:  — 

"  11.  In  the  case  of  a  company  limited  by  shares  and  registered  after  the 
commencement  of  this  Act,  if  articles  are  not  registered,  or,  if  articles  are 
registered,  in  so  far  as  the  articles  do  not  exclude  or  modify  the  regulations  in 
Table  A.  in  the  First  Schedule  to  this  Act,  those  regulations  shall,  so  far  as 
applicable,  be  the  regulations  of  the  company  in  the  same  manner  and  to  the 
same  extent  as  if  they  were  contained  in  duly  registered  articles." 

And  by  sect.  10  (2),  where  articles  of  association  are  registered  "  they  may 
adopt  all  or  any  of  the  regulations  contained  in  the  Table  A."  in  the  Firsfc 
Schedule  to  this  Act. 

Therefore,  in  the  case  of  a  company  limited  by  shares,  it  is  not  absolutely 
necessary  to  register  articles  along  with  the  memorandum  of  association;   and 
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ARTICLES  OF  ASSOCIATION.  [ChAP.  IX. 


Article.s 
partly 
adopting- 
Tablo  A . 


it  articles  are  not  registered,  Table  A.,  so  far  as  it  is  not  modified  by  the  Act 
of  iyU8,  will  apply  and  constitute  the  articles  of  the  company;  and  many 
companios  have  been  thus  registered  without  articles.  But  to  adopt  Tablo  A. 
simpliciter  generally  leads  to  dilficulties,  and  accordingly  in  many  cases,  when 
with  a  view  to  saving  expense  the  adoption  of  Table  A.  is  in  contemplation,  the 
parties  avail  themselves  of  the  powers  given  by  sects.  10  and  11  of  the  Act  of 
registering  special  articles,  as  in  the  Form  below,  modifying  Table  A.  in  a  few 
particulars,  and  in  the  result  Table  A.  as  so  modified  will  apply.  This  plan 
has  its  advantages;  but  if  the  modifications  are  extensive  the  saving  of  expense 
is  trifling,  whilst  the  inconvenience  of  being  obliged  to  refer  to  two  documents 
(the  one  modifying  the  other)  as  containing  tlio  articles  of  the  company  is 
considerable.  Unless,  therefore,  the  preliminary  expenses  have  to  be  kept  at  a 
very  low  point,  the  possession  of  a  simple  code  of  articles  is  well  worth  the 
expenditure  of  a  few  pounds. 


Form  252. 

Table  A. 
to  apply. 


The    following 
variations:  — 


ail'ord    a    specimen     of     articles     adopting     Table     A.    with 


1.  Subject  as  liultr  provided  the  rey:alatioiLs  iu  Table  A.  shall 
api)ly  to  this  coy. 

Table  A.  will  be  found  infra,  after  aect.  29G  of  the  Act.  As  to  the  importance 
of  excluding  provisions  of  Table  A.  in  clear  and  unambiguous  language,  see 
Fisher  v.  Black  and  White  Puhlixhinr,  Co.,  (1901)  1  Ch.  174. 


Agreement. 


Limit  of 
number  of 
members  and 
no  public 
issues. 
Allotment 
of  shares. 
Instalments. 


Commissions. 


2.  The  coy  shall  forthwith  outer  iuto  au  agreemt,  &o.  [As  iu 
clause  3  of  Form  251,  p.  G43,  supra.  U  needs  be  add  any  supple- 
mental provisions  as  at  p.  645,  .supra.} 

[2a.  For  a  private  coy  as  defined  by  sect.  121  of  the  Act,  insert 
clause  307a,  p.  959,  infra,  as  to  limit  of  number  of  members  and  no 
public  issues.] 

3.  The  shares  shall  be  under  the  control  of  the  directors,  &c. 
[Clause  5,  p.  6-lG,  supra.} 

4.  If,  by  the  terms  of  allotment  of  any  share,  &c.  [Clause  10, 
p.  649,  supra.] 

5.  The  coy  may  at  any  time  pay  a  conmiission,  &c.  [Clause  8, 
p.  648,  supra.} 

By  sect.  89  of  the  Act  commission  may  be  paid  by  any  company,  and  this 
includes  a  private  company.     See  p.  279,  supra. 


Modification 
of  clauee  3. 


6.  In  clause  3  of  Table  A.  the  words  '"extraordinary  resolution" 
shall  be  substituted  for  the  words  "  special  resolution." 

To  pass  a  special  resolution  takes  about  three  weeks,  whereas  to  pass  an  extra- 
ordinary resolution  takes  about  ten  days. 


Modification 
of  clause  4. 


7.  In  clause  4  of  Table  A.  the  words  "of  the  nominal  amount" 
sliall  be  inserted  immediately  after  the  expression  "  thxee-fourtJis," 
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and  the  words  "two-thirds  of  the  nominal  amount"  shall  be  sub-    Form  252. 
stituted  for  the  expression  "one-third." 

[In  the  case  of  a  private  company  insert  the  following  clause:  — 
"  7a.  Clause  5  of  Table  A.  shall  not  apply."] 

8.  Save  as  herein  otherwise  provided  the  coy  shall  be  entld  to  treat  Trusts  not 
the  registered  holder,  &c.     [Clause  12,  supra,  p.  650.]  ^ 

This  is  in  addition  to  sect.  27  of  the  Act  as  to  no  notices  of  trusts  being 
entered  on  the  regrister.    Table  A.  has  no  similar  clause. 


9.  The    clause    following   shall   be   substituted    for   clause    9    of  Lien. 
Table    A.:    The    coy   shall   have    a   first   and  paramount  lien,  &c. 
[Clause  2db,  p.  662,  supra.] 

10.  The  proceeds  of  sale  of  such  shares  (instead  of  being  applied  Proceeds  of 
as  in  clause  11  of  Table  A.  provided)  shall  be  applied  in  payment  of 

such  debts,  liabilities,  and  engagements  as  and  when  the  period  for 
the  payment,  fulfilment,  or  discharge  thof  resply  arrives,  and  any 
surplus  shall  be  pd  to  such  member,  his  exors,  admors,  or  assigns, 

11.  In  clause  12  of  Table  A.  the  words  "and  not  by  the  terms  of  .SuccesBive 
issue  made  payable  at  fixed  times  and  "  shall  be  inserted  immediately  ^^  ^" 
after  the  words  "their  shares,"  and  the  words  "time  when  the  last 
preceding  call  was  made  payable  "  shall  be  substituted  for  the  words 

"last  call,"  and  the  following  words  shall  bo  added  at  the  end  of  the 
same  clause,  namely,  "A  call  shall  bo  deemed  to  have  been  made  at 
the  time  when  the  resolution  of  the  directors  authorizing  such  call 
was  passed." 

[In  the  case  of  a  private  company  insert  clauses  restricting  transfer 
of  shares,  infra,  p.  962  et  seq.;  or,  at  any  rate,  insert  a  clause  as 
follows:  "  In  clause  20  of  Table  A.  the  words  '  not  being  fully  pd-up 
shares  '  shall  be  omitted."] 

12.  In  clause  23  of  Table  A.  the  words  "where  he  becomes  entld  Modification 
thereto  by  reason  of  such  bankruptcy  "  shall  be  inserted  immediately  °  ^  ^"^® 
after  the  words  "except  that." 

13.  At  the  end  of  clause  24  of  Table  A.  the  following-  words  shall  Modification 
be  inserted,  namely,  "  and  all  Expenses  that  may  have  been  incurred  clause  24. 
by  the  coy  by  reason  of  such  non-payment." 

14.  In  clause  25  of  Table  A.  the  words  "and  the  place  at  which"  Modification 
shall  be  inserted  immediately  after  the  words  "  on  or  before  which,"  ^^  clause  25. 
and  the  words  "  and  at  the  place  "  shall  be  inserted  immediately  after 

the  words  "before  the  time." 

15.  At  the  end  of  clause  26  of  Table  A.  the  following  words  shall  Modification 
be  inserted,  namely,  "Such  forfeiture  shall  include  all  dividends  o^  clause  26. 
declared  in  respect  of  the  forfeited  shares  and  not  actually  paid  before 

the  forfeiture." 
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Form  252. 

Liability  after 
forfeiture. 


No  share 
warrants. 


IG.  lu  clause  28  of  Table  A.  the  word  "  pi-eseutly  "  and  the  words 
"  but  Ills  liability  "  and  all  subsequent  words  shall  bo  struck  out  and 
the  following  words  shall  be  substituted  for  the  latter  words  so  struck 
out,  namely,  '"  together  with  interest  thereon  from  the  time  of  for- 
feiture until  payment  at  the  rate  of  5  p.c.p.a.,  and  the  directors  may 
enforce  the  payment  thof  if  they  think  fit." 

[16.\.  Clauses  35  to  40,  inclusive,  of  Table  A.  shall  not  apply.] 
This  is,  of  course,  only  imperative  in  the  case  of  a  private  company. 


Modification 
of  clause  4 1 . 

Modification 
of  clause  42. 


Ordinary 

general 

meetings. 


Modification 
of  clause  48. 


17.  In  clause  41  of  Table  A.  the  words  "a  general  meeting"  shall 
bo  substituted  for  the  words,  "an  extraordinary  resolution." 

18.  In  clause  42  of  Table  A.  the  words  "the  registered  members" 
shall  be  substituted  for  the  words,  "  such  persons  as  at  the  date  of  the 
offer  are  entld  to  receive  notices  from  the  coy  of  general  meetings." 

19.  The  following  provision  shall  bo  substituted  for  clause  4G  of 
Table  A.,  namely,  "  Other  general  meetings  shall  be  held  once  in  the 
year  19 — ,  and  in  every  subsequent  year  at  such  time  and  place  as  the 
directors  shall  determine." 

20.  The  latter  part  of  clause  48  of  Table  A.,  commencing  with  the 
words  "If  at  any  time,"  shall  not  apply. 


The  omitted  paragraph  no  commencing  is  unusual,  and   seems  of  doubtful 
expediency. 


Short  notice 
of  general 
meeting. 


Special 
resolution. 

One  notice 
for  two 
meetings. 

Modification 
of  clause  49. 


Modification 
of  clause  04 
of  Table  A. 


Modifi.cation 
of  clause  55. 


21.  With  the  consent  in  Avriting  of  all  the  members  for  the  time 
being,  a  general  notice  may  be  convened  on  a  shorter  notice  than 
seven  days,  and  in  any  manner  they  think  fit,  and  clause  49  of 
Table  A.  shall  be  modified  accordingly. 

22.  Whenever  it  is  intended  to  pass  a  special  resolution,  &o. 
[Clause  61,  supra,  p.  696.] 

23.  In  clause  49  of  Table  A.  the  words  "  the  registered  members  " 
shall  be  substituted  for  the  words  "such  persons  as  are  under  the 
regulations  of  the  coy  eutld  to  receive  such  notices  from  the  coy,"  and 
the  words  "  or  accidental  omission  tx)  give  "  shall  be  inserted  imme- 
diately after  the  woi'ds  "  non-receipt  of  "  in  the  same  clause. 

24.  In  clause  54  of  Table  A.  the  words  "some  other  director 
present;  or  in  default  of  directors  "  shall  be  inserted  immediately  after 
the  word  "choose." 

25.  In  clause  55  of  Table  A.  the  words  '  and  shall  if  so  directed  by 
the  meeting  "  shall  be  omitted,  and  the  word  "  when  "  and  all  the 
subsequent  words  of  the  clause  shall  be  omitted. 
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26    In  clause  56  of  Table  A.  the  words  "or  not  oaijied  by  a  par-    rom252. 
ticular  majority "  shall  be    inserted    immediately  after    the  word  Uo^^o. 

"  '°r  In  clause  57  o£  Table  A.  the  words  "  and  either  at  once  or  a£t«v  M„dmc^«o» 
«n1nte."-al  or  adjournment  or  otherwise''  shall  be  mserted  .mme- 
diately  after  the  words  "in  such  manner.' 

28    At  the  end  of  clause  61  of  Table  A.  the  followi,rg  words  shall  M^fi»*n 
be  added,  namely:  "  The  exors  or  admors  of  a  deceased  member,    &c. 
[Clause  37,  supra,  t^.  677.] 

,9    In  clause  66  of  Table  A.  the  words  "or  adjourned  meeting,  as  M^ifi«ation 
the'  case  may  be,"  shall  be  inserted  immediately  before  the  words     at 
which  the  person  named." 

30.  Anrnstrumentappo..Ungaproxym     ap     i^^^^^^^^^^  — • 

in  the  alternative,  and  clause  67  of    iabie  a.   snaii  u 
accordingly. 

31  Clause  68  of  Table  A.  shall  not  apply,  and  until  otherwise  Number  <.._^^ 
determined  by  a  ^neral  meeting  the  number  of  directors  shall  not  a,  r  t 

be  Z'han  --  nor  more  than  — ,  and  the  first  directors  shall  d.eotor«. 

be,  &c.  _  ,. 

32  The  words  "  and  until  otherwise  determined  shall  be  at  the  rate  K^Sf  " 
„j  f __  p  I ,  and  such  remuneration  shall  be  divided  anaongst  them 

tnlch  p'opirtions  as  they  may  from  «-  <»  ""^  ^-1-:;;,^;" 
default  equally  "  shall  be  added  at  the  end  of  clause  69  of  Table  A. 

33  In  clause  70  of  Table  A.  the  words    ■—  shares"  shall  be  au.Mc*n 
substituted  for  the  words  "at  least  one  share.' 

34.  A  meeting  of  the  directors  at  which,  &c.    [Clause  108.  supra,  Power  ot 

p.  '?42.] 

35    A  resolution  in   writing,  signed.  &c.      [Clause    112,  supra.  Igoljtjo"    . 

all  directors 
p.  744. J  effective 

r35a    Without    prejudice    to    the    general    powers    conferred    by  ^ougx^no 
clause  71  of  Table  A.,  and  so  as  not  in  any  way  to  limit  or  restrict  ^^^^.^ 
hose  powers,  and  without  prejudice  to  the  other  powers  confe-d  by  po Wor 
Table  A     and  by  these  presents  it  is  hby  expressly  declared  that  the 
directors  shall  have  the  following  powers,  that  is  t^  say,  power 

THere  adopt  any  of  the  paragraphs  of  clause  114    supra    VV-  748 
etZ    as  may  seem  desirable.     For  brevity,  perhaps,  only  pa  a - 

u'  r^^    f^^    (7\    (S)    (15)  and   (16)   need  be  used,  with  the 
graphs   (3),   (6),   (7),   (8)    (15)  ana   i.     ;  ^^ 

addition  of  a  power  of  borrowing,  e.g.,      io   ooriuw  u 

lure  tbe  payment  of  money  for  the  purpose  of  the  coy  on  such 

terms  and  in  such  manner  as  they  thmk  fit.  ]                        ,  ,        .    Local 

[35&.  Insert,    if    required,    provisions    for    management  abroad.  ^^^^^^^^^^ 

Supra,  p.  756.] 
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Form  252. 

Removal 

of  niaiiaghinc 

director. 


[SHc.  In  clause  72  of  Table  A.  the  words  "  the  directors  or  "  shall 
be  inserted  immediately  before  the  words  "the  company."] 

This  empowers  the  directors  to  remove  a  managing  director,  and  it  may  not  b© 
desirable  in  many  cases  to  have  such  a  provision. 


Directors 
may  invest 
managing 
directors 
with  certain 
powern. 


Clauses  73,  74 
and  77  not 
to  apply. 
Directors 
vacating 
office. 


Director's 
contract?. 


36.  The  directors  may  from  time  to  time  entrust  to  and  confer  upon 
a  managing'  director  for  the  time  being  such  of  tlie  powers  exercise- 
able  under  these  presents  by  the  directors  as  they  think  fit,  and  may 
confer  such  powers  for  such  time,  and  to  be  exercised  for  such  objects 
and  purposes,  and  upon  such  terms  and  conditions,  and  with  such 
restrictions  as  they  think  expedient,  and  they  may  from  time  to  time 
revoke,  withdraw,  alter,  or  vary  all  or  any  of  such  powers.  «. 

37.  Clauses  73,  74  and  77  of  Table  A.  shall  not  apply. 

38.  The  office  of  a  director  shall  ipso  facto  be  vacated  (1)  if  he 
become  bankrupt  or  lunatic,  (2)  if  by  notice  in  writing  to  the  coy  he 
resigns  his  office,  (3)  if  he  cease  to  hold  his  qualification. 

39.  No  director  shall  be  disqualified  by  his  office  from  contracting 
with  the  coy,  &c.     [Clause  92,  supra,  p.  731.] 


Such  a  provision  is  generally  requisite. 


Directors 
may  hold 
other  offices. 


Directors 
may  appoint 
others. 

Quorum 
lit  board 
meetinprs. 


40.  A  director  may  hold  any  other  office  or  place  of  profit  in  (he  coy 
in  conjunction  with  liis  directorship,  and  may  be  appointed  tiiereto 
upon  such  terms  as  to  remuneration,  tenure  of  office,  and  ofhorwi.so,  as 
may  be  arranged  by  the  directors. 

41.  Clauses  84  and  85  of  Table  A.  shall  not  apply,  but  the  directors 
may  at  any  time,  &c.     [Clause  85,  supra,  p.  717.] 

42.  In  clause  88  of  Table  A.  the  words  "  when  the  number  of  direc- 
tors exceeds  three,"  shall  be  omitted. 

Perhaps  "  two  "  would  be  the  preferable  quorum  if  the  maximum  number  of 
directors  is  less  than  four  or  five. 


Modification 
of  clause  89. 


Notices  to 
members. 


When  notice 
by  post  to 
be  deemed 
served. 


43.  The  last  five  words,  'but  for  no  other  purpose,"  shall  be 
omitted  from  clause  89  of  Table  A. 

44.  At  the  end  of  clause  110  of  Table  A.  the  following  words  shall 
be  inserted,  namely,  "  As  regards  those  members,"  &c.  [Clause  142, 
supra,  p.  779.]  "Any  notice  required,"  &c.  [Clauses  144  and  145, 
supra,  p.  780.] 

45.  Any  notice  sent  by  post,  &c.     [Clause  147,  supra,  p.  780.] 
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46.  Clauses  111  and  114  of  Table  A.  shall  not  apply.  Form252^ 

47  If  the  coy  shall  be  wound  up  (whether  voluntarily  or  other-  ^f'^^Z 

,  -  ^  1QX  ~[  111  and  114. 

wise),  &c.     [Clause  1d3,  supra,  p.  78a.J  Distribution 

48  The  directors  shall  be  indemnified  by  the  coy  against,  and  it  of^assetBin 
shall  be  the  duty  of  the  directors  out  of  the  funds  of  the  coy  to  pay  ^^i^aing-up. 
and  satisfy,  all  costs,  losses,  expenses,  and  liabilities  incurred  by  any  i^aemmty  t. 
such  directors  in  the  course  of  the  coy's  business. 


NAMES,   ADDRESSES    AND    DESCRIPTIONS    OF    SUBSCRIBERS. 


[Space  for  signatures,  (Sc] 


Dated,  &c. 

Witness  to  the  above  signatures. 

Companies  limited  by  Guarantee. 

The  special  provisions  of  the  Act  of  1908  as  to  the  formation  of  eompanies 
li:!itcd  hy  guarantee  are  sot  forth  in  seets.  2,  4,  10  and  21,  and  prov.de  as 
follows: —  -_   ,      , 

2    Any  seven  or  nxoro  persons  (or,  where  the  company  to  be  formed  will  bo  Mode^^ 
a  pnvate  company  within  the  meaning  of  this  Act,  any  two  or  more  persons)   .^^^^^^^^ 
ss'Iated  for  an/lawful  purpose  may,  by  subscribu^  their  names    o  a  memc,-  _p,,, 
randum  of  association  and  otherwise  complying  with  the  requirements  of  th 
Act  in  respect  of  registration,  form  an  incorporated  company,  with  or  without 
Umited  liability  (that  is  to  say),  cither— 

Cii)    ^  company  having  the  liability  of  its  members  limited  by  the  memo- 

^^       randum 'to   such   amount   as   the   members   may   respectively   thereby 

undertake  to  contribute  to  the  assets  of  the  company  in    he  event  of  its 

being  wound  up  (in  this  Act  termed  a  company  limited  by  guarantee). 


incorporated 


,.     .^  J  ,  „„t^  Memorandui 

,   In  the  case  of  a  company  limited  by  guarantee  ^^  company 

(1)  The  memorandum  must  state—  limited  by 

(i)  The  name  of  the  company,  with   -'Limited"  as  the  last  word  guarantee. 

in  its  name ;  ,      i    o     ii     -i   ^.. 

(ii)  The  part  of  the  United  Kingdom,  whether  England,  Scotland  oi 
Ireland,  in  which  the  registered  office  of  the  company  is  to  be  situate; 

(iii)  The  objects  of  the  company ; 

(iv)  That  the  liability  of  the  members  is  limited; 

(V)  That  each  member  undertakes  to  contribute  to  the  assets  of  the 
company  in  the  event  of  its  being  wound  up  while  he  i«;  °^«°;.^"'  ^^ 
with'in  Ine  year  afterwards,  for  payment  of  the  debts  and  liabilities  of 
the  company  contracted  before  he  ceases  to  be  a  member  and  of  the 
costs,  charges,  and  expenses  of  winding  up,  and  for  adjustment  of  the 
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rights  of  the  contributories  among  thomselvcs,  such  amount  as  may  bo 
required,  not  exceeding  a  specified  amount. 
(2)  If  tlie  company  has  a  share  capital — 

(i)  The  memorandum  must  also  state  the  amount  of  .share  capital 
with  which  the  company  proposes  to  be  registered  and  the  division 
thereof  into  shares  of  a  fixed  amount; 

(ii)  No  subscriber  of  the  memorandum  may  take  less  than  one  share; 

(iii)  Each  subscriber  must  write  opposite  to  his  name  the  number 
of  shares  he  takes. 


Begistration 
of  articles. 


Provision  as 
to  companies 
limited  by 
guarantee. 


Increase  and 
reduction  of 
share  capital 
in  case  of  a 
company 
limited  by 
guarantee 
having  a 
share  capital. 


10. — (1)  There  may,  in  the  case  of  a  company  limited  by  shares,  and  there 
shall  in  the  case  of  a  company  limited  by  guarantee  or  unlimited,  bo  registered 
with  the  memorandum  articles  of  association  signed  by  the  subscribers  to  the 
memorandum  and  prescribing  regulations  for  the  company. 

(2)  Articles  of  association  may  adopt  all  or  any  of  the  regulations  contained 
in  Table  A.  in  the  First  Schedule  to  this  Act. 

(3)  In  the  case  of  an  unlimited  company  or  a  company  limited  by  guarantee 
the  articles,  if  the  company  has  a  share  capital,  must  state  the  amount  of  share 
capital  with  which  the  company  proposes  to  bo  registered. 

(4)  In  the  case  of  an  unlimited  company  or  a  company  limited  by  guarantee, 
if  the  company  has  not  a  share  capital,  the  articles  must  state  the  number  of 
members  with  which  the  company  proposes  to  bo  registered,  for  the  purpose 
of  enabling  the  registrar  to  determine  the  fees  payable  on  registration. 

21. — (1)  In  the  case  of  a  company  limited  by  guarantee  and  not  having  a 
share  capital,  and  registered  on  or  aft«r  the  first  day  of  January,  nineteen  hun- 
dred and  one,  every  provision  in  the  memorandum  or  articles,  or  in  any  resolu- 
tion of  tho  company  purporting  to  give  any  person  a  right  to  participate  in  the 
divisible  profits  of  the  company  otherwise  than  as  a  member  shall  bo  void. 

(2)  For  the  purpose  of  the  provisions  of  this  Act  relating  to  the  memorandum 
of  a  company  limited  by  guarantee  and  of  this  section,  every  provision  in  the 
memorandum  or  articles,  or  in  any  resolution,  of  any  company  limited  by 
guarantee  and  registered  on  or  after  the  first  day  of  January,  nineteen  hundred 
and  one,  purporting  to  divide  tlie  undertaking  of  the  company  into  shares  or 
interests  shall  be  treated  as  a  provision  for  a  share  capital,  notwithstanding  that 
the  nominal  amount  or  number  of  the  shares  or  interests  is  not  specified  thereby. 

Where  there  is  a  share  capital  it  can  be  increased  or  reduced  under  sect.  56 
of  the  Act  of  1908,  which  is  as  follows:  — 

56.  A  company  limited  by  guarantee  and  registered  on  or  after  the  first  day 
of  January  nineteen  hundred  and  one,  may,  if  it  has  a  share  capital,  and  is  so 
authorized  by  its  articles,  increase  or  reduce  its  share  capital  in  the  same  manner 
and  subject  to  the  same  conditions  in  and  subject  to  which  a  company  limited  by 
shares  may  increase  or  reduce  its  share  capital  under  the  provisions  of  this  Act. 

As  to  the  liability  of  members,  see  sect.  123  of  the  Act,  sub-sects,  (i)  and  (v). 

See  also  sect.  118,  which  provides  that  the  forms  set  forth  in  the  Third  Schedule 
to  the  Act,  or  forms  as  near  thereto  as  circumstances  admit,  shall  be  used. 
As  to  the  liability  of  persons  whose  agents  become  members,  see  British  Marine, 
^c.  Co.  V.  Jenkins,  (1900)  1  Q.  B.  299. 

In  the  case  of  a  company  limited  by  shares  there  must  be  a  capital  of  nominal 
amount,  and  that  capital  must  be  divided  into  shares  of  fixed  amount,  and  the 
holding  shares  is  an  essential  feature  of  membership ;  for  a  person  cannot  be  a 
member  unless  he  is  a  shareholder,  and  every  shareholder  is  a  member.  But 
there  are  many  cases  in  which  persons  desire  to  form  an  association  with  limited 
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liability  on  lines  which  cannot  be  brought  within  those  traced  out  by  the  Act     Form  252. 

tor  a  company  limited  by  shares.    It  is  to  meet  these  cases  that  the  Act  of  1862,    

now  replaced  by  the  above  sections  of  the  Act  of  1908,  provided  the  alternative 
scheme  of  incorporation  under  which  it  is  allowable  to  form  a  company  limited 
by  guarantee. 

In  such  a  company  there  is  much  greater  elasticity,  the  utmost  freedom.  It 
may  have  a  capital  of  nominal  amount  divided  into  shares  like  a  company 
limited  by  shares,  but  there  is  no  obligation  to  have  any  such  capital  or  any 
capital  at  all",  and  therefore  the  holding  of  shares  is  in  no  sense  an  essential 
feature  of  membership.  On  the  contrary,  the  terms  on  which  membership  may 
be  constituted  may  be  of  the  most  various  character,  e.g.,  it  may  be  provided 
that  membership  shall  be  constituted  by  insuring  with  the  company  or  by  sub- 
scribing to  it,  whether  annually  or  otherwise,  or  by  proposal  and  election. 

A  largo  proportion  of  the  companies  limited  by  guarantee  from  time  to  time 
formed  are  registered  under  a  licence  from  the  Board  of  Trade,  pursuant  to 
sect.  20  of  the  Companies  Act,  1908,  replacing  sect.  23  of  the  Companies  Act, 
1867,  exempting  them  from  the  use  of  the  word  "  limited  "  as  part  of  their 
name,  and  are  associations  formed  for  promoting  commerce,  art,  science,  re- 
ligion, charity  or  other  useful  object;  but  many  other  concerns  adopt  this  mode 
of  incorporation  as  being  better  suited  to  their  circumstances  than  the  mode  of 
incorporation  adopted  in  the  case  of  a  company  limited  by  shares,  and,  in 
particular,  companies  for  insuring  against  various  marine  risks,  companies  for 
insuring  against  accidents,  companies  for  indemnifying  the  members  against 
liability  to  pay  compensation  in  respect  of  accidents  to  employes,  companies 
for  trade  protection  purposes  and  for  mutual  information,  companies  for  ex- 
ploring, testing  and  realising  mines,  patents  and  concessions,  companies  for  the 
pooling  of  shares  and  debentures  in  other  concerns,  companies  for  pooling  and 
realising  produce  of  various  kinds. 

In  the  case  of  companies  registered  without  the  word  "  limited  "  (supra, 
p.  495),  the  executive  generally  consists,  not  of  directors,  but  of  a  committee, 
or  of  a  council,  or  of  a  board  of  management,  or  of  governors,  and  membership 
is  very  commonly  constituted  by  election  or  by  admission  on  subscription,  or  by 
bringing  into  the  pool  certain  produce,  and  in  some  cases  there  is  a  president,  a 
vice-president,  a  patron  or  patrons,  besides  subscribers,  associates,  &c. 

Form  255  shows  the  form  of  articles  which  has  sometimes  been  adopted  in  the 
case  of  a  syndicate  formed  for  the  purpose  of  gain.  It  is  in  the  nature  of  a 
skeleton  form  framed  with  a  view  to  obtaining  registration  and  capable  of 
being  subsequently  modified  by  special  resolution  so  as  to  meet  the  circum- 
stances of  the  case.  Form  257  shows  the  modifications  which  may  be  adopted  by 
special  resolution  where  the  members  are  to  be  interested  in  different 
proportions. 

Form  253  is  an  example  of  the  regulations  adopted  by  a  company  formed  on 
the  footing  that  membership  is  to  be  constituted  by  subscription  or  donation. 


Articles  of  Association  of  a  Company  limited  by  Guarantee, 
with  a  Capital  divided  into  Shares. 

Prior  to  the  Companies  Act,  1900,  companies  limited  by  guarantee  but  with 
a  share  capital  were  occasionally  registered,  for  they  were  exempt  from  some 
of  the  fetters  imposed  by  the  Act  of  1862  on  companies  limited  by  shares,  and 
in  particular  they  could  reduce  their  capital  without  the  sanction  of  the  Court, 
and  thus  it  was  possible  to  provide  for  realising  and  distributing  the  capital 
assets,  or  for  redeeming  the  shares  by  drawings  or  otherwise,  or  for  paying  off 
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Form  252.     ^^^P'tal  not  required;  and  all  thia  could  be  done  by  special  resolution,  whereas 

in  the  case  of  a  company  limited  by  shares  there  must  be  a  special  resolution, 

and  the  sanction  of  the  Court  must  be  obtained  and  the  consent  of  the  creditors. 
But  it  seems  unlikely  that  this  mode  of  incorporation  will  hereafter  be  adopted, 
for  by  sub-sect.  1  of  sect.  27  of  the  Companies  Act,  1900  (reproduced  in 
sect.  4  (2)  of  the  Companies  Act,  1908  (see  supra)),  the  law  was  altered,  and 
it  was  required  that  the  capital  should  be  specified  in  the  memorandum  of 
association.  Thus  the  capital  becomes  a  condition  of  the  company's  incorpora- 
tion, and  can  only  bo  altered  if  and  so  far  as  the  Acts  allow.  Sub-sect.  1  of 
sect.  27  was  curiously  expressed,  but  it  seemed  that  the  words  "  subject  to  in- 
crease or  reduction  in  accordance  with  the  Companies  Acts "  indicated  an 
intention  that  the  provisions  of  the  Acts  of  1862,  1867,  and  1877  as  to  increase 
and  reduction  should  apply,  although  those  provisions  were  in  terms  only 
applicable  to  companies  limited  by  shares.  It  was  to  be  noted  that  none  of  the 
other  powers  which  by  the  Acts  were  expressly  given  to  companies  limited  by 
shares  were  by  sect.  27  made  applicable  to  companies  limited  by  guarantee 
and  having  a  share  capital,  so  that  such  last-mentioned  companies,  even  if  their 
capital  had  been  duly  stated  in  the  memorandum  of  association,  would  not  have 
power  to  consolidate  their  .shares,  to  convert  their  shares  into  stock,  to  subdivide 
shares,  or  to  issue  share  warrants.  Nor  are  any  of  such  "  other  powers  "  con- 
ferred on  such  companies  by  the  Act  of  1908.  Sect.  56  of  that  Act  (supra, 
p.  790)  only  refers  to  increase  and  reduction  of  capital.  Accordingly,  it  can 
only  bo  in  very  special  circumstances  that  a  company  limited  by  guarantee 
with  a  share  capital  will  be  required.  If  in  any  case  it  is  required  to  register 
euch  a  company,  the  points  to  be  borne  in  mind  arc:  — 

(1.)  That  the  memorandum  of  association  must  specify  not  only  the  matters 

required  by  sect.  4  of  the  Companies  Act,  1908,  but  also  the  capital  of 

the  company  and  the  number  of  shares  into  which  it  is  divided,  and 

the  amount  of  each  share. 
(2.)  That  the  capital  should  also  be  specified  in  like  manner  in  the  articles  of 

association  of  the  company. 
Accordingly,  Form  251  or  252  can  bo  adopted,  save  that  the  clause  in  each 
case  (6  or  5)  referring  to  sect.  83  of  the  Companies  Act,  1908,  should  be 
omitted,  for  that  section  applies  only  to  a  company  limited  by  shares;  and 
further,  the  clause  referring  to  the  statutory  meeting  should  be  omitted,  for 
sect.  65  of  the  Companies  Act,  1908,  only  applies  to  a  company  limited  by 
shares. 


rorm  253. 


Interpreta- 
tion. 


The 


Association. 


Articles  of  Association  of  a  Company  limited  by  Guarantee 
without  Share  Capital;  Council. 

1.  In  these  regulations,  unless  there  be  something  in  the  subject 
or  context  inconsistent  therewith — 

"  The  Association  "  means  the  above-named  asson. 

"  The  Council "  means  the  members  for  the  time  being  of  the 

council  hereby  constituted. 
"  In  writing  "  means  written  or  printed,  or  partly  written  or 

partly  printed. 
Words  importing  the  singular  number  only  include  the  plural 

number  and  vice  versa. 
Words  importing  persons  include  corporations. 


FORMS. 

2.  The  subscribers  to  the  memdum  of  asson  of  the  asson  and  such    Form  253. 
other  persons  as  shall  be  admitted  to  membership  in  accordance  with  Members, 
these  regulations,  and  none  others,  shall  be  members  of  tlie  a^son,  and 

shall  be°entei-ed  in  the  register  of  members  accordingly. 

3.  There  shall  be  three  classes  of  members,  namely,  (1)  permanent  Classes, 
membei-s,  (2)  life  members,  and  (3)  subscribing  members. 

4  The  qualification  of  a  permanent  member  shall  be  the  payment  QuaUfication 
at  one  time  to  the  asson  of  the  sum  of  100?.  The  qualification  of  a 
life  member  shall  be  the  payment  at  one  time  to  the  a^son  of  201. 
The  qualification  of  a  subscribing  member  shall  be  the  annual  pay- 
ment to  the  asson  of  the  sum  of  21.  2s.  But  the  qualification  of 
life  members  and  subscribing  members  resply  shall  be  liable  to 
increase  or  reduction  as  may  from  time  to  time  be  determined  by 
vote  of  an  extraordinary  general  meeting  of  the  asson. 

5.  For  the  purposes  of  registration,  the  number  of  members  of  the  Numtofo^ 

asson  is  to  be  taken  to  be  unlimtd  [or  is  to  be  taken  to  be ;  but  '"'^i^'^  ""^  '''"• 

the  council  may  from  time  to  time  register  an  increase  of  members]. 

G.  No  person  shall  be  admitted  a  member  of  the  a.sson  in  any  class  Awroval  by 
unless  he  is  first  approved  by  the  council,  and  the  council  shall  have 
full  discretion  as  to  the  admission  of  any  person  to  membership  in 
any  class. 

7.  Where  any  person  desires  to  be  admitted  to  membership  of  the  AppUcation. 
asson,  ho  must  sign  and  deliver  to  the  asson  an  applicon  for  admission 

framed  in  such  terms  as  the  council  shall  require,  and  such  applicon 
must  be  accompanied  by  the  sum  of  lOOL,  or  20Z.,  or  21.  2s.,  according 
to  the  class  in  respect  of  which  he  desires  to  become  a  member. 

8.  The  privileges  of  a  permanent  member  may  be  transferred  by  Transfer, 
writing  under  his  hand  to  any  pcr.son  approved  by  the  council,  and  on 

the  death  of  the  permanent  member  his  legal  personal  representative, 
or  one  of  his  legal  personal  representatives  if  more  than  one  shall  be 
entld,  subject  to  the  approval  of  the  council,  to  succeed  to  his  rights 
of  membership,  or  may  transfer  the  same  to  some  oiher  person 
approved  by  the  council,  and  the  person  so  succeeding  or  taking  by 
transfer  shall  become  a  permanent  member,  with  the  same  rights  as 
the  permanent  member  through  whom  he  claims. 

9.  The  privileges  of  a  life  member  shall  not  be  transferable  during  -^here  no 
his  life,  and  shall  cease  at  his  death. 

10.  The  privileges  of  a  subscribing  member  shall  not  be  transfer- 
able, and  shaU  cease  on  his  death,  or  on  his  failure  in  any  year  to  pay 
his  annual  subscription  on  or  before  the  31st  day  of  December  in  that 
year. 

11.  No  infant,  idiot,  lunatic,  or  married  woman  shall  be  registered  Infants,  &e. 
as  a  member  of  the  asson,  nor  shall  two  or  more  persons  be  registered 

as  members  of  the  asson  in  respect  of  any  one  payment  or  annual 
subscription.     If  by  any  means  the  rights  of  membership,  become. 
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Form  253. 


Duties  of 
members. 


Exchision. 


Annulling 
exclusion. 


Forfeiture. 


Privileges. 


Meetings. 


vested  in  any  infant,  idiot,  lunatic,  or  married  woman,  or  any  two  or 
more  jjersons  jointly,  tlioy  shall  be  suspended  until  again  vested  ia 
some  one  person  under  no  disability. 

12.  Every  member,  whether  a  permanent,  life,  or  subscribing 
member,  shall  be  bound  to  further  to  tJie  best  of  his  ability  the 
objects,  interests,  and  influence  of  the  aason,  and  shall  observe  all 
bye-laws  of  the  asson  made  pursuant  to  the  powers  in  that  behalf 
hnftr  contained. 

12a.  Any  member  who  shall  fail  in  observance  of  any  of  the 
regulations  or  bye-laws  of  the  aeson  may  be  excluded  from  the 
asson  by  resolution  of  a  majority  of  at  least  three-fourths  of  the 
members  of  the  council  present,  and  voting  at  a  special  council 
meeting  at  which  not  less  than  twelve  members  shall  be  present. 
Such  member  shall  have  seven  clear  days'  notice  sent  to  him  of  the 
council  meeting,  and  he  may  attend  the  meeting,  but  shall  not  be 
present  at  the  voting  or  take  part  in  the  proceedings  other\\'ise  than 
as  the  council  allows.  A  member  excluded  from  the  asson  by  such 
meeting  may,  within  seven  days  next  after  notice  of  his  exclusion, 
appeal  from  the  decision  of  the  council  to  a  special  meeting  of  the 
asson  which  shall  thereupon  be  convened  by  the  council. 

13.  A  majority  of  not  less  than  three-fourths  of  the  members 
present  at  such  last-meutd  special  meeting  shall  have  power  to  annul 
the  exclusion,  or  to  annul  it  subject  to  the  performance  of  any 
conditions  which  the  mooting  may  tliink  fit  to  impose. 

14.  A  member  so  excluded  shall  forfeit  all  claim  to  a  return  of  the 
money  pd  by  him  to  the  asson  on  his  admission  as  a  member  thof ,  or 
by  way  of  annual  subscription,  as  the  case  may  be,  and  shall  cease  to 
be  a  member  of  the  aeson. 

15.  The  following  shall  be  the  privileges  of  the  several  classes  of 
members,  that  is  to  say:  — 

(1.)  A  pennanent  member  shall  be  entld,  &c. 

(2.)  A  life  member  shall  be  entld,  &c. 

(3.)  A  subscribing  member  shall  be  entld,  &c. 

16.  The  following  provisions  as  to  general  meetings  shall  have 
effect: — 


Coimeil. 


17.   There  shall  be  a  council  for  the  management  of  the  affairs  of 
the  asson,  and  the  number  of  members  of  the  council  shall  not  be 

less  than   or  more  than  ,  and  the  first  members  of  the 

council  shall  be  the  foUowino-:  — 


[Add  proceedings,  powers,  and  duties  of  council,  minutes,  accounts, 
notices,  declaration  of  secrecy,  provision  as  to  distribution  of 
assets  in  winding-up.] 
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Articles  of  Association  of  Society  limited  by  Guarantee  without    Form  254. 
a  Share  Capital :  Committee  of  Management.  


1.  [Interpretation  clause.'}  Interpreta- 

tion. 

2 .  For  the  purposes  of  registration  the  society  is  declared  to  consist  Number  of 
of  100  members,  but  the  committee  may  when  they  think  fit  register  ™^"^"®''^- 
an  increase  of  members. 

3.  The  subscribers  to  the  memdum  of  asson  are  the  first  members  of  The  sub- 
the  society.  scribers. 

4.  The  committee  may  from  time  to  time  determine  the  terms  and  Subsequent 
conditions  on  which  any  further  or  other  persons  shall  be  admitted  to 

the  membership  of  the  society.  Nevertheless,  no  person  shall  be 
admitted  to  membership  unless  and  until  he  shall  have  signed  an 
application  for  membership  in  the  terms  following,  that  is  to  say:  — 

To  the Society. 

I  ,  of  ,  desire  to  become  a  member  of  the  society, 

and  request  you  to  enter  my  name  in  the  register  of  members 
accordingly,  subject  to  your  memdum  and  arts  of  asson. 
Dated  this day  of . 

5.  It  shall  rest  with  the  committee  whether  any  such  applicant  Committee's 
shall  or  shall  not  be  admitted  to  membership.  discretion. 

6.  Any  member  may  withdraw  from  the  society  by  giving  one  Witbdrawal . 
month's  notice  in  writing  to  the  society  of  his  intention  so  to  do,  and 

upon  the  expiration  of  such  notice  he  shall  cease  to  be  a  member. 

7.  The  committee  may  at  any  time,  by  notice  in  writing  served  as 
hnftr  provided,  require  a  member  to  withdraw  from  the  society,  and 
the  person  so  required  to  withdraw  shall  at  the  expiration  of  one 
month  from  such  notice  being  given  cease  to  be  a  member. 

8.  Tlie  rights  of  a  member  as  such  shall  be  personal  and  shall  not  Rights 
be  transferable  and  shall  cease  upon  his  death.  personal. 

9.  The  committee  may  make  calls  on  the  members,  but  so  that  no  Calls. 
call  shall  exceed  —  shillings  and  that  the  calls  in  any  one  year  shall 

not  exceed  £ —  per  member,  and  every  member  shall  be  liable  to  pay, 
to  the  society  the  calls  so  made  on  him. 

[Add  provisions  for  notice  of  calls  and  for  interest  and  for  for- 
feiture for  non-payment  and  general  meetings.} 

Instead  of  calls,  the  r^ulations  sometimes  provide  for  entrance  fees  and 
annual  subscriptions. 

P.  3f 
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Form  254. 

General 
meetings. 


Committee. 

10.  There  sliall  be  a  committee,  wliich  sliall  consist  of  not  less  than 

and  not  more  than menibers,  and  the  following  shall  be  the 

first  members  of  the  committee,  that  is  to  say:  — 

[Powers  of  the  committee,  rotation,  proceedings,  dc,  accounts, 
audit,  notices,  ivinding-up.^ 


Form  255. 

Company 
limited  by 
guarantee (no 
nhare  capital) . 


Number  of 
members. 


Company  Limited  by  Guarantee  and  not  having  a  Capital 
divided  into  Shares. 

Articles  of  Association  of  tlie Syndicate,  Limited. 

Membership. 

1.  For  the  purpose  of  registration  the  number  of  members  of  the 
coy  is  declared  to  be  one  hundred,  but  the  directors  may  register  an 
increase  in  the  number  of  members  whenever  they  think  fit. 

See  Table  B.  in  the  First  Schedule  to  the  Act  of  1903,  supra,  p.  486,  as  to 
registration  fees. 


Membership.  2.  The  subscribers  hto  shall  be  the  first  members,  and  it  .shall  rest 
with  the  directors  to  determine  the  terms  and  conditions  on  which 
subsequent  members  shall  from  time  to  time  be  admitted. 


Transfer  of 
interests. 


Tr.\nsfer. 

3.  Any  member  may  transfer  his  interest  in  the  coy  by  instrument 
in  writing,  signed  both  by  the  transferor  and  transferee  and  duly 
registered  with  the  coy. 


General  meet- 
ings (Table  A. 
modified). 


General  Meetings. 

4.  Clauses  46  to  59  of  Table  A.  shall  apply,  subject  to  the  modi- 
fications following  (that  is  to  say):  — 

(a)  With  the  consent  in  writing  of  all  members,  a  general  meeting 

may  be  convened  on  shorter  nOiice  than  seven  days,  and  in 
any  manner  which  such  members  think  fit. 

(b)  The  words  "  by  at  least  three    members "  in    clause    5G    of 

Table  A.  shall  be  deemed  to  be  expunged. 

(c)  Every  member  shall  be  entitled  to  notice  of  a  general  meeting. 


FORMS.  ^^'^ 

Clause  48  refers  to  meetings  called  on  requisition;  but  it  is  necessary  to  retain     Form  255. 

it,  as  sect.  66  of  the  Act  of  1908  only  applies  when  the  capital  of  the  company 

is  in  shares  or  stocks. 

Quorum. 

5.  The  quorum  of  a  general  meeting  shall  be  three  members  pre-  Quorum, 
sent  in  person. 


Votes. 

G    Until  otlierwise  determined  by  special  resolution,  every  member  One  vote  per 

"     -^  member, 

shall  have  one  vote. 

7.  Clauses  60,  65  and  66  of  Table  A.  shall  apply.  provMons. 


Directors. 

8.  It  shall  rest  with  the  signatories  hto,  or  the  majority  of  them,  ^^j^^J^^j.^^ 
by  wi-iting  under  their  hands,  to  appoint  the  first  directors. 

9.  A  resolution  signed  by  all  the  directors  shall  be  as  valid  and  g'^^J'^JX'" 

effectual  as  if  it  had  been  passed  at  a  general  meeting  of  the  directors  directors 

.J  equivalent  to 

duly  called  and  constituted.  board 

10.  Clause  69  of  Table  A.  shall  apply.  Ckule^eo  of 

Table  A. 


Powers  of  Directors. 
11.  Clauses  71  and  72  of  Table  A.  shall  apply. 


Vacating  Office. 


Powers  of 
directors. 


12.  Clause  77  of  Table  A.,  except  paragraph  (a)  thereof,  shall  ^^^*™g 
apply,  and  in  addition  thereto  a  director  shall  vacate  office  if  and 
when  he  is  requested  by  the  coy  in  general  meeting  to  resign. 


Rotation  of  Directors. 

13.  Clauses  78  to  86  of  Table  A.  shall  apply.  Rotation. 

Proceedings  of  Directors. 

14.  Clauses  87  to  94  of  Table  A.  shall  apply,  but  it  shall  not  be 
necessary  to  give  notice  of  a  meeting  of  the  directors  to  a  director 
who  is  not  within  the  United  Kingdom. 

3f2 
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ARTICLES  OF  ASSOCIATION.  [ChAP.  IX. 


Form  255. 


Dividends. 

15.  Clauses  95,  96,  97,  99,  101  and  102  of  Table  A.  shall  apply, 
but  in  clause  99  the  reference  to  shares  shall  be  omitted.  Dividends 
shall  be  paid  to  the  members  equally. 

Accounts  and  Audit. 

16.  Clauses  103  to  109  of  Table  A.  shall  apply. 

Notices. 

17.  Clauses  110  to  113  of  Table  A.  shall  apply,  save  that  in 
clauses  112  and  113  the  words  "interest  of  a  member  "  shall  be  sub- 
stituted for  "shares." 

NAMES,   ADDRESSES    AKD    DESCRIPTIONS    OF   SUBSCR3EK8. 


[Space  for  Signatures.'] 


Dated  the 


day  of 


19- 


Witness  to  all  the  signatures  above  given, 


The  above  is  a  specimen  of  the  articles,  adopting  in  part  Table  A.,  which  have 
in  a  good  many  cases  been  adopted  by  a  syndicate  formed  for  temporary  pur- 
poses, e.g.,  for  acquiring  or  testing  a  patent  or  mine  and  reselling. 


Form  256.    Articles  of  Association  of  an  Unlimited  Company  not  having  a 

Capital  divided  into  Shares. 


Another  (divi- 
sioD  of  under- 
taking into  a 
fixed  number 
of  shares  of 
iDtere»ts  of  no 
fixed  nominal 
value) . 

Interpreta- 
tion. 

Number  of 
members. 

Division  of 
undertaking 
into  fixed 
number  of 
shares  or 
interests. 


1.  [Interpretatio7i  clause.] 

2.  For  the  purpose  of  registration  the  number  of  members  of  the 
coy  was  and  is  declared  to  be  twenty,  but  the  directors  may  register 
an  increase  in  the  number  of  members  whenever  they  think  fit. 

3.  In  order  to  determine  the  proportions  in  which  the  members  for 
the  time  being  of  the  coy  are  interested  in  the  coy,  the  undertaking  of 
the  coy  shall  be  deemed  to  be  divided  into  a  specified  number  of  shares 
or  interests,  and  the  members  shall  be  deemed  to  be  interested  in  the 
coy  in  proportion  to  the  number  of  such  shares  or  interests  for  the 
time  being  registered  in  their  respive  names  as  hnftr  provided,  and 
until  otherwise  determined  by  special  resolution  the  undertaking  of 
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the  coy  shall  be  deemed  to  be  divided  into  1,400  shares  or  interests,    Form  256. 

numbered  1  to  1,400  inclusive.    The  members  of  the  coy,  at  the  time  i; 

.  .  .  11111  jxi.      Present  mem- 

when  these  regulations  come  into  operation,  shall  be  deemea  to  be  ^ers  entitled 

entld  to  the  sd  1,400  shares  or  interests  in  equal  proportions.  *«  «^1  fiu°l» 

shares  or 

4.  The  number  of  shares  or  interests  into  which  the  coy  is  to  be  interests. 
deemed  to   be  divided  may  at  any  time  by  special  resolution  be  Increase  in 
increased  to  such  extent  as  may  seem  expedient,  and  any  additional  ^f  shares  or 
shares  or  interests  resulting  from  such  increase  may  be  appropriated  interest?. 
and  dealt  with  in  such  manner  as  the  directors  think  expedient.    Any 
preferential,  qualified,  or  special  rights,  privileges,  or  conditions  may 

be  attached  to  any  such  additional  shares  or  interests .  The  additional 
shares  shall  be  numbered  1,401  and  onwards. 

5.  Persons  may  become  members  of  the  coy  by  original  subscrip-  Modes  of 
tion,  or  by  admission  or  transfer,  or  by  succession.     The  subscribers  becoming 
to  the  coy's  memdum  of  asson  are  members  by  original  subscription,  increasing 
Any  person  who  hereafter  desires  to  become  a  member  by  admission,  ■'"l^ii'igs. 
or  to  increase  his  holding  in  the  coy,  must  apply  in  writing  to  the 

coy  for  admission  to  membership  or  for  an  increased  holding,  and 
must  state  in  such  applicon  the  number  of  shares  or  interests,  or 
additional  shares  or  interests,  in  respect  of  which  he  desires  to  become 
a  member,  and  if  there  are  any  appropriated  shares  or  interests,  it 
shall  be  for  the  directors  to  accept  or  reject  such  applicon,  and  in  the 
former  case  to  determine  the  number  of  shares  or  interests  in  respect 
of  which  such  applicant  shall  be  admitted  to  membersliip  or  permitted 
to  increase  his  holding,  and  the  applicant  shall  become  a  member 
interested  or  additionally  interested  in  accordance  with  such  deter- 
mination. 

6 .  The  register  of  members  of  the  coy  to  be  kept  pursuant  to  Register  of 
sect.  25  of  the  Cos  Act,  1908,  shall,  in  addition  to  stating  the  names,  °^^"^^<^^«- 
addresses,  and  occupations  (if  any)  of  the  members  of  the  coy,  state 

the  number  of  shares  or  interests  in  the  coy  constituting  the  interests 
of  such  members  resply  and  the  distinguishing  numbers  of  such 
shares  or  interests  resply. 

7 .  Any  member  may  be  admitted  to  membership  or  be  permitted  to  Payments  and 
increase  his  holding  on  the  footing  that  he  is  to  pay  to  the  coy  in  of sharer^^''' 
respect  of  the  shares  or  interests  constituting  his  interest,  or  any  of  interests. 
them,  a  specified  sum  per  share  or  interest  either  by  instalments  or 

when  called  for  by  the  directors  or  otherwise,  and  the  registered 
holder  for  the  time  being  of  any  shares  or  interests  in  respect  of  which 
any  money  is  so  made  payable  shall  pay  the  same  as  and  A^hen  the 
same  shall  become  due ;  but  save  as  af sd,  and  save  as  provided  by  the 
memdum  of  asson,  membership  shall  not  impose  on  the  member  any 
liability  to  pay  any  calls  or  contributions. 

8.  If    any   member  fails    to    pay   any   instalment,    call,  or   other  Forfeiture. 
moneys  due  from  him,  the  directors  may  serve  him  with  a  peremptory 

notice  to  pay  referring  to  this  clause;  and  if  he  fails  for  fourteen 
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Closing  of 
books. 


Ti'ansmi?sion. 


Relinqui.sh- 
ment. 


days  to  comply  with  such  notice,  the  (lirectoi-s  may  by  notice  in 
writing  to  such  member  declare  his  shares  or  interests  to  be  forfeited 
to  the  coy,  and  the  same  shall  bo  forfeited  accordingly,  and  (Such. 
member  shall  thereupon  cea.se  to  be  a  member. 

9.  Every  member  shall  be  entld  to  a  certificate  of  membership  in 
respect  of  his  shares  or  interests  in  the  coy,  and  such  certificate  shall 
be  under  the  common  seal  of  the  coy. 

10.  The  coy  shall  have  a  lien  on  the  shares  or  interests  of  each! 
member  for  the  debts  and  liabilities  of  such  member  to  the  coy, 
whether  alone  or  jointly  with  others,  and  in  default  of  payment  or 
satisfaction  thof  may  sell  such  shares  or  interests,  and  apply  the 
proceeds  in  or  towards  such  payment  or  satisfaction. 

11.  The  shares  or  interests  of  any  member  in  the  undertaking  of 
the  coy,  or  any  pt  thof,  may  be  transferred  by  instrument  in  writing 
in  a  form  approved  by  the  directors  and  signed  by  both  the  transferor 
and  transferee,  and  the  transferor  shall  be  deemed  to  remain  the 
holder  of  the  shares  or  interests  transferred  until  the  name  of  the 
transferee  is  entered  in  the  register  in  respect  thof.  The  directors 
may  decline  to  register  any  transfer  of  any  shares  or  interests  in  the 
coy  upon  which  the  coy  has  a  lien  or  to  a  transferee  of  whom  they 
do  not  approve. 

12.  The  transfer  books  and  register  of  members  may  be  closed 
during  such  time  as  the  directors  think  fit,  not  exceeding  in  the  whole 
thirty  days  in  each  year. 

13.  The  e.xors  or  admors  of  a  decea.sed  member  (not  being  one  of 
several  joint  holders)  shall  be  the  only  persons  recognized  by  the  coy 
as  having  any  title  to  the  shares  or  interests  registered  in  the  name 
of  such  member. 

14.  A  member  of  the  coy  may  at  any  time,  by  notice  in  Avriting  to 
the  coy.  relinquish  his  shares  in  the  coy,  and  thereupon  his  name  shall 
be  removed  from  the  register  of  members,  and  the  shares  thus  relin- 
quished shall  be  deemed  to  be  the  ppty  of  the  coy,  and  may  be 
disposed  of  as  the  coy  thinks  fit,  and  any  shareholder  may  purchase 
any  such  shares  if  sold.  The  coy  shall  not  be  bound  to  recognize  the 
relinquishment  of  a  fractional  part  of  a  share. 

A  power  to  relinquish  is  one  of  the  characteristic  features  of  a  cost-book 
mining  company. 


Validity.  15.  A  statutory  declaration  in  writing  by  the  directors,  or  any  two 

or  more  of  them,  that  a  share  has  been  relinquished  shall  be  sufficient 
evidence  of  the  facts  therein  stated  as  against  all  persons  interested 
in  the  share;  and  that  declaration  and  the  receipt  of  the  directors  to 
the  purchaser  of  the  share  for  the  price  thereof,  if  sold,  shall  con- 
stitute a  good  title  thereto,  and  the  purchaser  shall  be  entered  in  the 
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register  of  members  as  the  holder  of  the  share  sold,  and  thereupon    Form  256. 

he  shall  be  deemed  the  holder  thof,  discharged  as  against  the  coy  from  ^  " 

all  unpd  calls,  interest  and  expenses,  due  to  the  coy  in  respect  thof 

accrued  before  his  purchase,  and  he  shall  not  be  bound  to  see  to  the 

applicon  of  the  purchase  money,  nor  shall  his  title  to  the  share  be 

affected  by  any  irregularity  in  the  proceedings  in  reference  to  such 

sale. 

16.  The  coy  in  general  meeting  may  from  time  to  time  determine  Meetings, 
the  times  and  places  at  which  ordinary  general  meetings  (hnf  tr  called 

"  ordinary  meetings  ")  shall  be  held,  and  such  determination  shall 
have  continuing  effect  until  otherwise  determined,  and  notice  of  every 
such  determination  shall  be  given  to  the  members,  and  thereafter 
whilst  such  determination  remains  in  force  no  further  or  other  notice 
of  any  ordinary  meeting  need  be  given;  but  in  any  other  case  at  least 
seven  days'  notice  of  an  ordinary  meeting  shall  be  given  to  the  mem- 
bers, and  such  notice  shall  state  the  time  and  place  at  which  the 
meeting  is  to  be  held,  and  in  the  case  of  a  resolution  proposed  to  be 
passed  as  an  extraordinary  or  special  resolution  the  terms  thof. 

17.  In  the  case  of  an  extraordinary  general  meeting  (hnftr  called  Notice. 
an  "extraordinary  meeting")  at  least  seven  days'  notice  shall  be 
given  to  the  members,  and  such  notice  shall  state  the  time  and  place 

at  wliich  the  meeting  is  to  be  held  and  the  general  nature  of  the 
business  to  be  transacted  thereat. 

18.  The  directors  may,  whenever  they  think  fit,  convene  an  extra-  Convention, 
ordinary  general  meeting;  and  the  directors  shall,  on  the  request,  &c. 

The  usual  provisions  for  requisition  of  meetings  with  the  assent  in 
writing  of  all  the  members,  &c.  Whenever  it  is  intended,  &c.  The 
accidental  omission,  &c. 

19.  An  ordinary  meeting  may  exercise  all  the  powers  of  the  coy,  Powers  of 

and  no  notice  of  the  business  to  be  transacted  need  be  given,  save  "'■'^'i^ary 

^  ,         meeting. 

only  as  regards  business  to  be  dealt  with  by  extraordinary  resolution 

or  by  special  resolution, 

20 — 40.  [Proceedings  at  general  meetings,  directors,  dc.^ 

41.  The  directors  may,  with  the  sanction  of  the  coy  in  general  Dividends, 
meeting,  at  any  time  declare  a  dividend  to  the  members  in  proportion  Payment  in 
to  their  shares  or  interests,  and  may  determine  when  the  dividend  cash  or  m 
shall  be  pd,  and  whether  the  same  shall  be  wholly  or  in  part  a  cash 
dividend,  or  wholly  or  in  part  a  dividend  of  assets  other  than  cash, 
and  where  any  difficulty  arises  in  regard  to  the  distribution  by  way  of 
dividend  of  any  shares  or  debentures  of  any  other  coy  or  other  assets 
of  this  coy,  the  directors  may  settle  the  same  as  they  think  just  and 
expedient,  and  in  particular  by  the  issue  of  fractional  certificates,  and 
may  fix  their  value  for  distribution  of  such  specific  assets  or  any  part 
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Form  256. 


Accounts. 

Distribu- 
tion in 
winding-up. 

Notice  for 
wincling--up. 
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thof,  and  may  dotGrmine  that  cash  payments  shall  bo  made  to  any 
members  upon  the  footing  ot'  the  value  so  fixed,  in  ordei'  to  adjust  the 
rights  of  parties,  and  may  vest  any  such  specific  assets  in  trees  upon 
such  trusts  for  the  persons  entld  to  the  dividend  as  may  seem  expe- 
dient to  the  directors.  Any  of  the  assets  for  the  time  being  of  the 
coy  shall  be  distributa.ble  as  afsd  by  way  of  dividend.  No  larger 
dividend  shall  be  declared  than  the  directors  recommend.  The 
directors  may  declare  such  interim  dividends  as  in  their  opinion  the 
position  of  the  coy  justifies. 

42 — 47.  [Accounts,  audit,  notices.] 

48.  [Distribution  in  specie  in  tvinding-up.} 

49.  If  at  any  time  at  least  two-thirds  in  value  of  the  members 
according  to  their  shares  or  interests  shall,  by  notice  in  writing  to  the 
coy,  declare  that  in  their  opinion  the  coy  should  be  dissolved,  then 
and  in  that  case  the  cov  is  to  be  dissolved. 


Rights  of 
members  in 
■winding-up. 


50,  In  the  event  of  a  winding-up  of  the  coy,  the  assets  distributable 
amongst  the  members  shall  belong  to  them  in  proportion  to  their 
shares  or  interests  in  the  undertaking,  but  this  provision  shall  be 
without  prejudice  to  any  preferential,  qualified  or  special  rights 
affecting  the  shares  or  interests  of  any  of  the  members. 


Unlimited  Companies. 

Comparatively  few  companies — as  miglit  naturally  be  expected — have  been 
formed  under  the  Act  of  1862  (now  replaced  by  the  Companies  Act,  1908), 
as  unlimited  companies.  The  principal  rorjuircments  of  the  Act  of  1908  in 
regard  to  the  registration  thereof  are  set  forth  in  sects.  2  and  5  of  the  Act.  By 
sect.  5  the  memorandum  merely  has  to  give  particulars  as  to  name,  office,  and 
objects;  but  it  must  bo  accompanied,  as  required  by  sect.  10,  by  articles  of 
association. 


Memorandum 
of  unlimited 
company. 


6.   In  the  case  of  an  unlimited  company — 

(1)  The  memorandum  must  state — 

(i)  The  name  of  the  company; 

(ii)  The  part  of  the  United  Kingdom,  whether  England,  Scotland, 
or  Ireland,  in  which  the  registered  office  of  the  company  is  to  be  situate ; 
(iii)  The  objects  of  the  company. 

(2)  If  the  company  has  a  share  capital — 

(i)  No  subscriber  of  the  memorandum  may  take  less  than  one  share; 
(ii)  Each  subscriber  must  write  opposite  to  his  name  the  number  of 
shares  he  takes. 
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And  those  articles  may  adopt  all  or  any  of  the  provisiona  in  Table  A.;  and  if  Form  256. 
the  company  has  a  capital  divided  into  shares,  the  articles  must  state  the 
amount  of  capital  with  which  the  company  proposes  to  be  registered,  and  if  it 
has  not  a  capital  divided  into  shares,  then  the  articles  must  state  the  number  of 
members  with  which  the  company  is  to  be  registered.  But  there  is  no  obliga- 
tion to  have  a  capital  divided  into  shares,  and,  if  desired,  the  company,  instead 
of  having  a  capital  divided  into  shares,  can  have  a  common  stock  of  some 
nominal  amount,  or  the  articles  may  provide  that  the  undertaking  shall  be 
deemed  to  be  divided  into  a  specified  number  of  shares  of  no  nominal  amount, 
and  that  the  members  shall  be  entitled  to  participate  in  jirofits  in  proportion  to 
the  shares  held  by  them  respectively. 

Not  long  since  the  last-mentioned  form  of  constitution  was  adopted  by  a 
concern  which  had  been  for  many  years  carrying  on  business  upon  the  cost-book 
mining  system  prevalent  in  Devon  and  Cornwall,  although  it  was  not  in  fact  a 
mining  company.  The  reason  for  registration  was  that  the  concern  desired  to 
obtain  the  advantages  of  incorporation  and  to  escape  from  the  inconveniences  of 
the  partnership  system,  and,  further,  was  desirous  of  being  in  a  position  to 
increase  the  number  of  its  members  to  more  than  twenty  without  becoming  an 
illegal  association  (see  supra,  p.  109),  and  this  form  of  constitution  was  adopted 
as  aiiproaching  most  nearly  to  that  of  the  cost-book  mining  company. 

Where  an  unlimited  company  is  to  have  a  capital  of  nominal  amount  divided 
into  shares,  the  articles  may  follow  pretty  closely  those  set  forth  in  Form  251, 
supra,  p.  642;  but  the  capital  must  be  specified  in  the  articles  of  association  as 
required  by  sect.  10  (3)  of  the  Act  of  1908,  and  clauses  6  and  56  of  Form  251 
should  be  omitted,  for  sects.  88  (Return  of  Allotments)  and  65  (Statutory 
Meeting)  of  the  Companies  Act,  1908,  do  not  apply  to  an  unlimited  company. 

Where  an  unlimited  company  has  a  capital  divided  into  shares,  each  subscriber 
must,  as  provided  by  sect.  5  (2)  (i)  of  the  Act  of  1908,  take  one  share  at  the 
least,  and  must  write  opposite  to  his  name  in  the  memorandum  of  association  the 
number  of  shares  ho  takes.  Ix)oking  to  the  scheme  of  the  Act,  these  wox'ds 
"  memorandum  of  association  "  are  probably  a  mistake  for  articles  of  associa- 
tion; and  it  is  to  be  noted  that  in  Form  D.  in  the  Third  Schedule  to  the 
Companies  Act,  1908,  no  shares  are  set  opposite  the  signatories'  names  in  the 
memorandum,  whereas  in  the  accompanying  articles  the  number  is  set  opposite 
e-ach  name.  However,  it  seems  desirable  in  the  circumstances  to  set  the  number 
of  sharefl  opposite  the  name  in  both  the  memorandum  and  articles,  and  in  the  ^« 

articles,  just  before  the  signatures,  the  words  following  must  be  inserted:  "  We, 
the  several  persons  whose  names  and  addresses  are  subscribed,  agree  to  take  the 
number  of  shares  in  the  capital  of  the  company  set  opposite  our  respective 
names."     See  Form  D.  above  referred  to. 

It  must  be  borne  in  mind  that  where  an  association  is  registered  as  an  un- 
limited company,  it  is  always  open  to  the  members  to  re-register  it  as  a  limited 
company  under  the  provisions  of  sect.  57  of  the  Companies  Act,  1908.  The  fees 
on  registering  a  company  as  an  unlimited  concern  are  very  trifling,  and  it  is 
only  when  it  comes  to  be  registered  or  re-registered  as  a  limited  concern  that  the 
ad  -valorem  capital  duty  becomes  payable.  This  being  so,  it  is  in  some  cases 
convenient  in  the  first  instance  to  register  a  concern  (c.<7.,  a  private  company) 
as  an  unlimited  company,  so  that  its  name  may  for  a  while  remain  unchanged, 
and  afterwards,  when  some  death  or  event  occurs  rendering  it  practicable  or 
expedient  to  obtain  limited  liability,  the  concern  can,  without  any  dislocation  or 
disturbance,  be  re-registered  as  a  limited  company. 
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Form  257. 

Provision  iu 
articles  of  an 
unlimited 
company  as  to 
membership. 


The  subscribers  to  the  coy's  memdum  of  asson  are  membei-s  of  the 
coy.  No  other  person  shall  be  a  member  unless  he  has  become  a 
member  ia  manner  following,  that  is  to  say:  — 

(a)  He  must  have  applied  to  the  corporation  by  writing  under  his 

hand  as  follows:  — 

To  the  Institute  of . 

I  request  you  to  admit  me  to  membership,  and  I 
request  you  to  place  my  name  on  the  register  of  mem- 
bers of  the  Institute  kept  pursuant  to  sect.  25  of  the 
Cos  (Consolidation)  Act,  1908.  As  witness  my  hand 
this day  of . 

Signature . 

Address . 

Description . 

(b)  He  must  by  resolution  of  the  council  duly  notified  to  him  have 

been  admitted  to  membership  pursuant  to  such  applicon. 
The  council  shall  have  absolute  discretion  as  to  the  admission  of 
members. 


Form  268. 

Power  for 
unlimited 
company  to 
redeem  its 
shares. 


The  coy  is  to  be  at  liberty  at  any  time  to  give  notice  in  writing! 
to  any  holder  of  shares  in  the  coy  of  its  desire  to  redeem  the  same  at 
par;  that  is  to  say,  at  a  price  equal  to  the  capital  paid  up  thereon, 
and  upon  payment  of  the  redemption  price  the  holder's  name  shall 
be  removed  from  the  register  of  members. 

An  unlimited  company  can  redeem  shares  in  its  capital  if  its  regulations 
authorize  the  same.     Borough  Commercial,  ^c.  Soc,  (1893)  2  Ch.  242. 


FORMS. 
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MISCELLANEOUS  CLAUSES. 

Fo-r  Use  in  Articles  of  Association. 

The  directors  may  purchase  or  acquire,  upon  such  terniri  and  uuder    Form  259. 
such  stipulations  as  to  guarantee  or  otherwise  as  may  be  agi'eed  upon,   ~        ~ 

the  business  and  goodwill  of  the  sd  Messrs.  ,  as  the  same  now  acquire 

stands.  business. 

Tho  above  was  the  authority  given  to  the  directoi's  of  Overend,  Gurney  &  Co., 
Limited.  "  There  is  the  largest  possible  power  given  to  these  gentlemen  to  buy 
this,  which  was  in  itself  a  speculative  business,  and  they  are  to  do  it  entirely  in 
such  manner  as  they  may  think  expedient."  Per  Lord  Hatherley,  Overend,  ^-c. 
V.  Gurney,  4  Ch.  715. 

It  was  held  that  the  above  power  authorized  the  directors  to  purchase  the 
business  and  to  undertake  the  liabilities  thereof.  "  I  have  no  doubt  whatever," 
said  Lord  Chelmsford,  "  that  the  words  *  a;?  the  same  now  stands  '  must  mean 
that  the  business  is  to  be  taken  over  with  its  credits  and  liabilities,  that  is,  as  the 
business  appeared  in  the  books  of  the  company."  S.  C,  L.  R.  5  H.  L.  505. 
It  is  usual,  however,  in  empowering  directors  to  acquire  a  business,  expressly  to 
refer  to  the  liabilities. 


The  directors  may  purchase,  or  otherwise  acquire,  and  undertake,    form  260. 
upon  such  terms  and  conditions  as  they  think  fit,  the  business  of  a 


,  now  carried  on  by  Messrs.  &  Co.,  at ,  and  all  or  any  power  to' 

part  of  the  ppty  and  liabilities  of  the  sd  firm  in  connection  with  the  acquire 

business. 
sd  business. 

In  nine  cases  out  of  ten,  where  the  acquisition  of  a  specified  business  or  pro- 
perty is  in  contemplation,  the  articles  refer  to  a  particular  agreement  instead  of 
containing  a  general  power  as  above.     See  p.  643. 


Classes  of  Shares. 

Sometimes  the  rights  attached  to  the  different  classes  of  shares  are  set  out  in 
the  memorandum  of  association  (see  Forms  210  et  seq.^ ;  this  renders  them 
unalterable  {Ashbiinj  v.  Watson,  30  C.  Div.  376),  unless  the  memorandum, 
whether  by  reference  to  the  articles  or  otherwise,  gives  power  to  modify. 
Welsbach  Incandescent  Gas  Light  Co.,  (1904)  1  Ch.  87,  supra,  p.  576;  Under- 
wood V.  London  Music  Hall,  Ltd.,  (1891)  2  Ch.  309,  infra,  p.  818.  The  deci- 
sions, however,  in  Andrews  v.  Gas  Meter  Co.,  (1897)  1  Ch.  361,  and  the 
above  cases,  show  that  rights  attached  by  the  articles  only  may  be  altered  by 
special  resolutions  {supra,  p.  576),  and  accordingly  it  is  generally  thought 
better  to  take  power  by  the  memorandum  to  divide  the  shares  into  different 
classes  {supra,  p.  490),  and  then  by  proper  clauses  in  the  articles  to  declare  the 
rights  of  each  class. 
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These  clauses,  which  corao  into  Form  251  at  (about)  clause  13,  arc  usually 
intituled  "  Preference  and  Ordinary  Shares,"  or  "  Preferred  and  Deforred 
Shares,"  or  as  the  case  may  be,  and  generally  commence  with  a  statement  as  to 
the  capital,  e.g.,  "  Of  the  capital  mentioned  in  the  memorandum  of  association, 
10,000  shares  shall  bo  called  preference  shares  and  10,000  shall  be  called  de- 
ferred shares,"  and  then  tlio  clauses  proceed  to  define  the  rights  of  the  holders. 
But  wlierc  the  division  is  effected  by  the  memorandum  of  association,  the  clauses 
defining  the  rights  of  the  shareholders  can  be  intituled  "  Appropriation  of 
Profits  "  and  inserted  near  the  beginning  of  the  articles  or  just  before  the  divi- 
dend clauses. 

As  to  the  form  of  the  dividend  clause  where  there  are  preference  shares,  &c., 
see  aupya,  p.  763,  note  to  clause  116. 

In  defining  the  rights  of  the  holders  of  preference  shares  in  regard  to  divi- 
dends, one  of  the  first  questions  to  be  settled  is  whether  the  dividend  payable 
to  them  is  to  be  non-cumulative,  i.e.,  contingent  on  the  profits  of  each  year 
being  sufficient  to  pay  the  preference  dividend,  or  cumulative,  i.e.,  so  that  any 
deficiency  of  one  year  is  to  be  made  up  out  of  the  profits  of  subsequent  years. 


Preference  Shareholders. 

In  determining  this  question  and  the  rights  generally  of  the  holders  of  pre- 
ference shares  it  is  necessary  to  consider  what  priorities  and  privileges  must  be 
attached  to  the  shares,  and  at  the  same  time  how  those  priorities  and  privileges 
will  affect  the  other  classes  of  the  company's  shareholders  and  its  interests 
generally.    The  following  are  some  of  the  principal  points:  — 

(1)  Whether  the  dividend  to  be  attached  thereto  is  to  be  cumulative  or  non- 
cumulative. 

The  term  "  cumulative  preferential  dividend  "  means  a  dividend  payable  out 
of  the  profits  generally  in  priority  to  the  subordinate  class  or  classes  of  shares, 
so  that  if  the  profits  of  one  year  are  not  sufficient  to  pay  the  dividend  for  that 
year,  the  deficiency  accumulates  as  against  subsequent  profits,  and  has  to  be 
cleared  off  before  any  dividend  can  be  paid  on  the  subordinate  class  or  classes. 
On  the  other  hand,  a  non-cumulative  preferential  dividend  means  a  dividend 
payable  as  regards  each  year  out  of  the  profits  of  that  particular  year  only  in 
priority  to  the  subordinate  class,  so  that  if  the  profits  of  the  year  are  insuffi- 
cient, the  deficiency  is  extinguished  instead  of  being  carried  forward  as  against 
subsequent  profits.  There  is  or  may  be  a  great  difference  in  point  of  security 
between  preference  shares  with  a  cumulative  dividend  and  preference  shares 
with  a  non-cumulative  dividend ;  for  in  regard  to  the  former,  if  the  dividend 
for  any  year  be  passed,  there  is  at  any  rate  the  certainty  that  it  will  have  to 
be  paid  before  the  subordinate  shares  get  any  dividend  in  the  future,  whereas 
with  a  non-cumulative  dividend,  if  any  year  should  happen  to  be  unfortunate, 
the  preferential  dividend  for  that  year  may  be  entirely  lost,  each  year  being 
treated  as  a  separate  venture. 

But  the  added  security  of  the  cumulative  preferential  dividend  carries  a 
corresponding  disadvantage,  for  cases  sometimes  arise  in  which,  there  being  a 
cumulative  dividend  and  a  series  of  bad  years,  an  overwhelming  arrear  of 
preference  dividend  accumulates,  and  thus  postpones  for  a  lengthened  period 
any  possibility  of  dividend  on  the  subordinate  shares,  the  holders  of  which  may 
see  no  chance  of  benefit  otherwise  than  by  liquidation,  and  thus  the  two  classes 
of  shares  are  brought  into  conflict. 

It  is  not  essential,  in  defining  preferential  rights,  to  use  the  word  "  cumula- 
tive," for  prima  facie,  where  one  class  of  shares  is  to  carry  dividend  at  a  fixed 
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rate  in  preference  to  another  class,  the  dividend  is  cumulative,  that  is,  not  limited 
to  the  particular  year,  and  therefore  payable  out  of  the  profits  whenever  accru- 
ing. See  Henry  v.  Great  Northern  Rail.  Co.,  1  De  G.  &  J.  606 j  Matthews  v. 
Great  Northern  Hail.  Co.,  23  L.  J,  Ch.  375;  Foster  v.  Coles,  22  T.  L.  R.  555; 
Webb  V.  Earle,  20  Eq.  557.  In  the  case  last  mentioned  preference  shares 
had  been  created  with  a  preferential  dividend  of  10  per  cent,  per  annum  pay- 
able half-yearly ;  and  it  was  held  that,  although  the  word  "  cumulative  "  was  not 
used,  the  dividend  was  in  point  of  law  cumulative.  Of  course,  when  the  word 
"  cumulative  "  is  used,  the  question  whether  the  dividend  is  or  is  not  cumula- 
tive is  concluded;  and  although  formerly  it  was  customary  not  to  use  the  word 
in  the  clause  or  resolution  defining  the  rights  of  preference  shareholders,  the 
word  is  now  generally  used,  and  in  some  cases  regarded  as  a  specially  attrac- 
tive feature.  Occasionally,  where  a  dividend  is  intended  to  be  cumulative,  the 
form  adopted  is  to  say  that  the  holders  of  the  shares  shall  have  a  right  to  resort 
to  the  profits  of  subsequent  years  to  make  up  any  deficiency  in  the  dividend  of 
preceding  years.  But  this  is  only  the  word  "  cumulative  "  "  writ  large,"  and 
whilst  it  provides  for  making  good  the  deficiency,  it  unnecessarily  points  to  the 
possibility  of  a  deficiency,  which  is  not  generally  considered  politic. 

Where  the  dividend  is  to  be  non-cumulative,  the  clause  must  either  be  so 
framed  that  there  is  no  room  to  contend  that  it  is  cumulative,  e.g.,  by  providing 
that  as  regards  each  year  the  dividend  for  that  year  shall  be  payable  out  of  the 
profits  of  that  year  only,  or  it  may  be  expressly  provided  that  there  shall  be 
no  right  in  case  of  deficiency  to  resort  to  subsequent  profits.  See  Form  262. 
It  is  not  usual  to  frame  the  clause  so  as  to  attach  to  the  shares  the  right 
to  "  a  non-cumulative  preferential  dividend  "  at  the  rate  of  so  much  per  cent., 
for  the  words  "  non-cumulative  "  do  not  point  to  any  specific  time.  They  do  not 
indicate  whether,  if  the  profits  of  a  montli  or  of  six  months  or  a  year  are  insuffi- 
cient, the  deficiency  is  not  to  be  carried  forward.  Sometimes  the  terms  in  which 
the  rights  attached  to  preference  shares  are  stated  are  very  imperfectly  ex- 
pressed. See  Staples  v.  Eastman's,  ^c.  Co.,  (1896)  2  Ch.  303,  in  which  case  a 
dividend  was  held  to  be  non-cumulative,  although  the  wording  of  the  clause 
was  ambiguous.  It  is  not  easy  to  reconcile  this  case  with  Matthews  v.  Great 
Northern  Rail.  Co.,  supra.  See  also  Miln  v.  Arizona  Copper  Co.,  36  S.  L.  R. 
741. 

(2)  Whether  the  dividend  is  to  be  permanently  attached  or  is  only  to  be 

preferential  for  a  term  of  years  or  until  a  particular  period  shall  have 
arrived. 

Primct  facie  a  preferential  dividend  is  permanent,  that  is  to  say,  will  remain 
preferential  as  lon^  as  the  shares  exist;  but  occasionally  it  is  considered  expe- 
dient to  jDrovide  that  in  certain  events  the  dividend  shall  cease  to  be  preferential, 
e.g.,  when  a  dividend  at  a  specified  rate  has  for  a  specified  term  of  years  been 
paid  on  some  subordinate  class  of  shares.  See  Form  266.  See  also  Forms  271 
and  273  as  to  the  conversion  of  preference  shares  into  ordinary  shares. 

(3)  Whether  the  dividend  is  to  be  paid  out  of  the  profits  made  before  carry- 

ing  anything   to   reserve,   or   only   out   of   the   profits   available    after 

carrying  to  reserve  what  may  be  thought  expedient. 
This  is  a  very  material  matter,  more  especially  if  the  dividend  is  non- 
cumulative.  Wliere  the  dividend  is  cumulative  and  profits  are  carried  to  reserve, 
the  right  to  the  dividend  is  only  postponed;  but  where  the  dividend  is  non- 
cumulative  and  the  directors  are  to  be  at  liberty  to  carry  as  much  as  they  think 
fit  to  reserve,  they  are  in  a  position  to  carry  the  whole  of  the  profits  of  any 
particular  year  to  reserve,  and  thus  to  extinguish  once  for  all  the  preference 
dividend  for  that  year.  However,  as  a  general  rule,  it  is  desirable  to  leave  the 
directors  with  a  free  hand  to  carry  what  they  think  fit  to  reserve.  Any  deroga- 
tion from  that  power  must  be  detrimental  to  the  company.    See  Renry  v.  Great 
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Northern  Rail.  Co.,  1  De  G.  &  J.  606;  Burland  v.  Earle,  (1902)  A.  C.  83, 
and  Wemyss  Collieries  Trust  v.  Melville,  8  F.  143,  Ct.  of  Se39.  No  doubt,  in 
the  result,  where  the  dividend  is  non-cumulative,  the  position  will  be  more  or 
less  jjrecarious;  but  it  is  generally  assumed  that  the  directors  will  act  fairly  in 
the  matter,  and  if  in  any  particular  case  special  precautions  are  desired,  there  is 
no  difficulty  in  providing  that  where  profits  applicable  to  tho  payment  of  the 
dividend  are  carried  to  reserve  there  shall  be  a  right  to  resort  to  subsequent 
profits  to  a  corresponding  extent.  As  to  the  mode  in  which  provision  should  be 
made  for  carrying  to  reserve,  this  is  sometimes  done  by  providing,  as  in 
J'\jrm  264,  that  the  profits  which  it  shall  be  from  time  to  time  determined  to 
distribute  shall  be  applied  in  paying  preferential  dividend,  &c.,  for  these  words 
obviously  leave  the  company  at  liberty  to  carry  to  reserve  as  much  as  it  chooses. 
Sometimes,  too,  the  proviision  as  to  the  application  of  the  profits  expressly 
provides  that  the  profits  of  each  year  shall  be  applied  first  in  paying  to  reserve 
HO  ;nucli  as  the  directors  consider  expedient,  secondly  in  the  payment  of  the 
preferential  dividend,  and  so  on.  In  all  cases  the  question  whether  the  company 
can  carry  to  reserve  in  priority  to  the  dividend  depends  on  the  construction  of 
the  documents.  As  a  general  rule,  where  the  provision  for  reserve  empowers  the 
directors,  "  before  recommending  any  dividend,"  to  set  aside  out  of  the  profits 
such  sums  as  they  think  fit  as  a  reserve  fund,  those  words  enable  the  directors  to 
(jet  aside  in  jjriority  to  a  preferential  dividend.  Bond  v.  Barrow  Hcematite 
Steel  Co.,  (1902)  1  Ch.  353.  So,  too,  where  there  is  a  provision  for  reserve, 
and  the  articles  in  some  subsequent  clause  provide  that,  "  subject  as  aforesaid,  the 
profits  of  the  company  shall  be  divisible  "  in  a  certain  way — e.g.,  see  supra, 
pp.  763,  764 — and  there  may  be  other  provisions  which  indicate  or  emphasize  the 
intention  that  the  reserve  fund  shall  rank  before  the  preference  dividend. 
In  a  recent  case,  where  the  regulations  provided  that  the  profits  from  time  to 
time  available  for  dividend  sliould  be  dealt  with  in  a  particular  way,  and  there 
was  a  reserve  fund  clause  providing  for  the  setting  aside  *'  before  recommending 
any  dividend,"  it  was  held  that  the  words  "  available  for  dividend  "  meant  the 
net  profits  after  deducting  all  sums  properly  deducted  by  the  directors  before 
arriving  at  the  amount  payable  to  dividend — including,  therefore,  provision 
for  reserve  fund.     Fisher  v.  Black  and  White  Publishing  Co.,  (1901)  1  Ch.  174. 

(4)  Whether  the  preferential  rights  in  regard  to  dividend  are  to  be  fixed 
and  limited  to  so  much  per  cent,  per  annum,  or  whether  there  is  also 
to  be  a  right  to  participate  in  surplus  profits,  e.g.,  after  paying  a 
dividend  at  a  specified  rate  on  the  ordinary  shares. 

Generally  the  preferential  rights  are  limited  to  so  much  per  cent,  without 
any  further  right  to  participate,  but  it  is  not  altogether  uncommon  to  attach 
to  preference  shares  the  right  to  participate  to  some  extent  in  surplus  profits. 
In  such  case  the  shares  are  sometimes  called  "  participating  preference  shares." 
Whether  there  is  or  is  not  to  be  such  a  right  depends  on  the  terms  of  the 
articles.  It  is  generally  assumed  that  where  the  preference  shares  are  given 
a  fixed  preferential  dividend  at  a  specified  rate,  that  impliedly  negatives  any 
right  to  take  any  further  dividend,  and  probably  this  assumption  is  well 
founded;  but  where  preference  shares  are  given  a  preference  as  regards  capital, 
that  does  not  impliedly  exclude  them  from  sharing  in  the  surplus  assets  in 
winding-up  after  clearing  off  the  whole  of  the  paid-up  capital.  Espnrla  Lend, 
tj-c.  Co.,  (1909)  2  Ch.  187.  It  is  therefore  open  to  contention  that  the  attach- 
ment of  a  preferential  dividend  does  not  impliedly  exclude  the  right  to  parti- 
cipate in  surplus  profits  after  paying  a  like  dividend  on  the  subordinate  shares. 
In  order,  however,  to  preclude  any  question  on  this  point,  it  has  for  some  time 
past  been  customary  to  insert  express  words  negativing  the  right  of  preference 
shareholders  to  participate  in  further  profits.     See  Form  261. 

If  preference  shares  are  to  get  a  share  of  surplus  profits,  the  question  arises 
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whether  they  shall  rank  pari  passu  with  the  subordinate  shares  after  those 
shares  have  received  a  specified  dividend,  or  whether  they  shall  receive  an 
aliquot  portion  of  the  surplus  profits,  e.g.,  10  per  cent.,  or  whether  the  divi- 
dend on  the  preference  shares  shall  rise  automatically  in  proportion  as  the 
dividend  on  the  ordinary  shares  rises  beyond  the  specified  figure.  In  a  success- 
ful company,  preference  shares  which  give  a  right  to  participate  pari  passu 
with  ordinary  shares  in  surplus  profits  may  be  of  great  value — perhaps  of 
greater  value  than  the  ordinary  shares — ^but  preference  shares  which  take 
€ven  an  extra  one  or  two  per  cent,  may  be  largely  augmented  in  value. 

(5)  Whether   the   preferential   dividend   is  to   be   paid   at  a    rate   per   cent. 

calculated  on  the  capital  paid  up  on  the  preference  shares  or  calculated 
on  the  nominal  amount  thereof. 

As  a  general  rule,  it  is  provided  or  intended  that  the  dividend  on  preference 
shares  shall  be  paid  at  the  specified  rate  on  the  capital  for  the  time  being  paid 
up  thereon;  but  not  uncommonly  this  intention  is  very  imperfectly  expressed, 
and  where  it  is  provided  merely  that  the  shares  shall  carry  a  fixed  cumulative 
preferential  dividend  at  the  rate  of  so  much  per  cent,  per  annum  without 
saying  "  on  the  capital  for  the  time  being  paid  up  thereon,"  grave  questions 
arise  as  to  whether  such  last-mentioned  words  can  be  implied.  Certainly  the 
words  "  dividend  on  the  shares  "  are  perfectly  sensible  if  they  are  treated  as 
referring  to  the  nominal  amount  of  the  shares,  and  the  difficulty  is  to  justify 
the  addition  by  implication  of  the  words  "  capital  paid  up  "  on  the  shares. 
Sometimes  the  addition  may  be  justified  by  reference  to  some  other  provision 
in  the  articles,  e.g.,  one  providing  that  all  dividends  shall  be  paid  or  calculated 
on  the  amount  of  the  capital  paid  up;  but  where  the  context  affords  no  such 
indication  it  is  difficult  to  avoid  the  conclusion  that  the  preference  dividend 
ought  to  be  calculated  on  the  shares,  not  on  the  amount  paid  up.  In  Crum  v. 
Oakbank  Co.,  8  App.  Cas.  65,  it  was  contended  that  dividend  must  always  be 
payable  in  proportion  to  the  capital  paid  up;  but  the  House  of  Lords  rejected 
the  argument  and  decided  to  the  contrary,  holding  that  a  provision  for  payment 
of  dividend  to  the  members  "  in  proportion  to  their  shares "  meant  in  pro- 
portion to  the  nominal  amount  of  their  shares,  and  one  of  the  grounds  for 
arriving  at  this  conclusion  was  that  otherwise  a  shareholder  v/ho  had  paid  up 
nothing  on  his  shar.es  would  get  no  dividend  although  the  company  had  had 
the  benefit  of  his  liability.     See  p.  764,  supra. 

(6)  Whether  there  is  to  be  attached  to  the  preference  shares  any   special 

right  of  VOTING,  or  whether  the  rights  of  voting  attached  thereto  are 
to  be  restricted  or  only  to  be  available  in  certain  cases  or  for  certain 
purposes. 

Formerly  it  was  not  usual  to  distinguish  between  the  preference  shares  and 
the  ordinary  shares  as  regards  voting.  They  were  all  treated  as  interested 
alike  in  the  company  and  given  the  same  right  of  voting,  but  for  many  years 
past  it  has  been  customary  to  give  only  qualified  voting  rights  to  preference 
shares.  See  supra,  p.  703.  Sometimes  preference  shareholders  are  given  no 
right  of  voting  whatsoever  at  general  meetings;  but  the  London  Stock  Ex- 
<;hange  does  not  generally  approve  of  this.  Sometimes  the  holders  are  not  given 
any  right  of  voting  at  general  meetings  unless  on  questions  specially  affecting 
them — as,  for  instance,  winding-up  or  sale  of  the  undertaking  or  reduction  of 
capital.  Sometimes  preference  shares  are  given  rights  of  voting  on  a  modified 
scale — for  example,  one  vote  for  every  two  preference  shares  against  one  vote 
for  every  ordinary  share.  In  any  case  the  matter  is  one  of  great  importance, 
for  if  the  preference  shares  have  full  voting  rights  they  may  be  able  to  direct 
the  proceedings  of  the  company  in  a  manner  opposed  to  the  interests  of  the 
-ordinary  shareholders;  they  may  be  in  a  position,  for  instance,  to  elect  directors 
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and  to  control  their  proceedings,  and  to  restrict  the  development  of  the  busi- 
ness; and  they  may  [unduly]  exercise  their  powers  in  their  own  favour  and  in 
a  selfish  spirit,  for  the  interests  of  the  two  classes  are  very  commonly  more  or 
less  in  conflict,  the  interest  of  the  preference  shareholders  being  to  preserve 
the  business  on  a  safe  basis  sufficient  to  produce  their  preference  dividend, 
whereas  the  interest  of  the  ordinary  shareholders  is  to  increase  it,  and  for  that 
purpose  to  incur  some  risks,  if  necessary. 

(^7)  Whether  the  preference  shares  are  to  have  any  preference  as  regards 
KETURN  OF  CAPITAL  in  a  winding-up  or  in  relation  to  a  reduction  of 
capital. 

Unless  otherwise  provided  by  the  articles,  or  by  the  resolution  creating  the 
preference  share?,  preference  shares  do  not  confer  any  capital  priority  in 
winding-up.  London  India  Rubber  Co.,  5  Eq.  519.  Tims,  if  there  be  both 
preference  shares  and  ordinary  shares,  the  assets  in  a  winding-up  available  for 
distribution  amongst  the  members  are  prima  facie  applicable  to  the  paj'ing  ofif 
of  the  whole  of  the  paid-up  capital,  and  the  surplus  is  to  be  distributed  amongst 
the  members  in  proportion  to  the  shares  held  by  them  of  either  class.  Birch  v. 
Cropper,  14  App.  Cas.  525.  .  But  in  many  cases  it  is  thought  expedient,  with  a 
view  to  placing  the  preference  shares  or  for  other  reasons,  to  give  to  the  prefer- 
ence shares  a  preference  as  regards  capital,  so  that  in  a  winding-up  the  assets 
available  may  be  applicable  first  to  the  payment  of  the  capital  paid  up  on  the 
preference  shares.  See  Forms  261  and  265;  and  see  Re  Bangor  Co.,  20  Eq.  59. 
Such  a  preference  is  expected  nowadays,  and  is  regarded  as  very  necessary ;  for 
if  the  profits  are  insufficient  to  pay  a  dividend  on  the  ordinary  shares,  and  the 
preference  shares  have  no  preference  in  winding-up,  the  holders  of  the  ordinary 
shares  may  be  strongly  disponed  to  wind  up  and  reconstruct,  so  as  to  extinguish 
the  preferential  rights  and  bring  the  preference  shares  down  to  the  level  of  the 
ordinary.  The  preference  shareholders  having  a  priority  as  to  capital  operates 
as  a  deterrent  to  such  a  proceeding  by  the  ordinary  shareholders.  The  giving, 
too,  of  such  a  preference  is  some  compensation  for  cutting  down  the  voting 
rights  and  depriving  the  preference  shareholder  of  the  right  to  participate  in 
surplus  assets. 

Where  preference  shares  are  not  given  a  preference  in  winding-up,  and  their 
right  to  participate  in  the  surplus  is  not  negatived  or  restricted,  it  is  settled 
that  the  surplus  remaining  after  paying  oflE  the  preference  shares  and  the 
capital  paid  up  on  the  ordinary  shares  is  distributable  amongst  both  classes  in 
proportion  to  the  shares  held  by  them  respectively.  Birch  v.  Cropper,  supra. 
But  very  commonly  it  is  desired  to  negative  the  right  of  the  preference  share- 
holders to  participate  in  such  a  surplus,  and  accordingly  words  are  inserted  to 
the  effect  that  the  holders  shall  not  be  entitled  to  participate  any  further  in  the 
profits  or  assets  (see  Form  261),  or  that  the  assets  in  winding-up  are  to  be  applied 
first  in  paying  off  the  capital  paid  up  on  the  preference  shares  and  that  the 
balance  shall  belong  and  be  distributable  amongst  the  ordinary  shareholders. 
See  Form  302.  Occasionally  preference  shareholders  are  given  a  limited  right 
to  participate  in  surplus  assets:  e.ff.,  a  right  to  have  the  surplus  assets  applied 
first  in  paying  off  the  preference  capital;  secondly,  in  paying  off  the  ordinary 
capital;  and  then,  as  to  not  exceeding  (say)  one-tenth  of  the  surplus,  in  paying 
to  preference  shareholders  a  bonus  of  10  per  cent.,  and  the  balance  to  the  ordi- 
nary shareholders.  Sometimes  preference  shares  are  given  the  right,  in  a 
winding-up  with  a  view  to  reconstruction  or  amalgamation,  to  a  bonus  or  pre- 
mium. See  Form  264.  To  give  to  preference  shareholders  a  right  to  participate 
in  surplus  assets  may,  if  they  have  large  voting  rights,  constitute  a  serious  danger 
to  tlie  ordinary  shareholders. 
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(8)  Whether  arrears  of  dividend  on  the  preference  shares  are  in  a  winding-up 

to  have  any  priority. 

Cases  sometimes  arise  in  which  it  is  desired  to  give  to  the  preference  share- 
holders priority  in  a  winding-up  not  only  as  to  capital,  but  also  "  as  to  arrears  of 
dividend  [whether  declared  or  not.]  up  to  the  commencement  of  the  winding-up." 
The  words  in  brackets  are  inserted  because  a  right  in  winding-up  to  priority  as 
regards  dividend,  means  declared  dividend.  South  African  Supplij  and  Cold 
Storage,  Byrne,  J.,  17  Feb.  1904. 

Primd  facie  a  preference  dividend  is  payable  only  out  of  the  profits  made 
whilst  the  company  is  a  going  concern,  and  it  wants  special  provision  to  give  the 
holders  a  right  to  have  the  arrears  paid  out  of  assets  in  winding-up.  Crichton'a 
Oil  Co.,  (1902)  2  Ch.  86. 

Where  preference  shares  are  given  a  preference  as  to  arrears  of  dividend  and 
the  words  "  whether  declared  or  undeclared "  are  not  used,  it  is  sometimes 
contended  that  arrears  means  only  dividends  declared  but  not  paid.  In  most 
cases,  however,  this  contention  cannot  avail,  for  a  dividend  once  declared 
becomes  a  debt  \^sHpra,  p.  765]  and  is  entitled  as  such  (subject  to  sect.  123  (1) 
(vii)  of  the  Act)  to  payment  out  of  the  assets  before  anything  is  divisible  among 
the  members  as  such. 

Hence,  to  construe  the  provisions  for  payment  of  arrears  of  preference 
dividend  as  dealing  with  payment  of  such  a  debt  would  render  the  provision 
superfluous. 

Then  it  is  said  that  arrears  as  applied  to  a  dividend  accrued  but  not  declared 
is  a  misnomer,  but  this  is  not  so:  the  word  is  commonly  used  in  that  sense,  see 
Buenos  Ayres  and  Ensenada  Act,  1884,  Northern  Railway  of  Buenos  Ayres 
Act,  1885,  Cordoba  Central  Railway  Company  Act,  1897,  infra,  "  Private  Acts  "; 
and  see  Crichton's  Oil  Co.,  (1902)  2  Ch.  93,  in  which  Collins,  M.  R.,  used  the 
expression  "  arrears  of  dividend  in  former  years  in  which  no  dividend  was 
declared."  However,  to  preclude  controversy  it  is  not  uncommon  to  insert  the 
words  "  whether  declared  or  undeclared."     See  supra,  p.  765. 

Where  preference  shares  are  given  a  preference  in  winding-up  as  regards 
dividends,  it  ha^  been  held  that  in  the  winding-up  the  arrears  are  only  pay- 
able out  of  profits.  JF.  J.  Hall  #  Co.,  (1909)  1  Ch.  521;  and  Espuela  Land, 
i-c.  Co.,  (1909)  2  Ch.  187. 

Sometimes  wlicn  the  dividend  on  preference  shares  gets  into  arrcar  for 
several  years  the  question  arises  whether  there  is  any  priority  as  between  the 
several  years'  arrears.  Prima  facie  there  is  not  any  right  to  priority;  the 
arrears  are  all  payable  out  of  a  common  fund ;  there  is  no  charge  and  nothing 
to  give  priority.  See  Molver's  case,  5  Ch.  424.  It  rests  therefore  with  the 
company  in  declaring  or  paying  a  dividend  in  respect  of  the  arrears  to  indicate, 
if  it  chooses,  the  particular  year  or  other  period  in  respect  of  which  the  payment 
is  made.  But,  of  course,  the  words  used  may  be  sufficient  to  give  priority, 
e.ff.,  "  each  year's  dividend  to  rank  for  payment  in  priority  to  subsequently 
accruing  dividends  on  such  shares." 

(9)  Whether  the  rights  attached  to  tlic  preference  shares  arc  to  bo  alterable 

by  any  means. 

In  some  cases  it  is  desired  to  render  the  rights  attached  to  the  preference 
shares  unalterable.  This  can  be  done  on  the  formation  of  the  company  by 
setting  out  those  rights  in  the  memorandum  of  association,  and  providing 
there  in  clear  terms  how  the  profits  shall  be  applied,  and  how  the  assets  in 
winding-up  shall  be  dealt  with.  See  Ashbunj  v.  Watson,  30  C.  D.  376,  in 
which  case  the  memorandum  of  association  expressly  provided  how  the  profits 
should  be  dealt  with,  and  the  Court  of  Appeal  held  that  this  specification  was 
a  "condition"  within  sect.  12  of  the  Companies  Act,  1862  (Companies  Act, 
P.  3  G 
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1908,  8.  41),  and  accordingly  earae  within  the  words  of  that  section  that  "  save 
as  aforesaid  no  alteration  shall  be  made  by  any  company  in  the  conditions  con- 
tained in  the  memorandum  of  association."  See  supra,  p.  180.  But  very 
commonly  it  is  not  desired  to  render  the  rights  so  attached  unalterable,  and 
accordingly  a  clause  is  inserted  in  the  memorandum  giving  power  to  alter,  as 
in  Form  214,  and  this  is  efifective.  Welsbach  Incandescent  Co.,  (1904)  1  Ch. 
87;  and  see  Underwood  v.  London  Music  Hall,  Limtd.,  (1901)  2  Ch.  309. 
Another  plan  is  to  attach  the  preferential  rights  by  the  articles,  and  insert  in  the 
articles  a  clause  (see  supra,  p.  685,  clause  50)  allowing  of  the  alteration  of  the 
rights  of  classes,  subject  to  consent  of  separate  meetings  of  the  classes.  Whether 
in  the  absence  of  any  such  clause  the  rights  can  be  altered  by  special  resolution 
has  not  yet  been  settled;  but  Andrews  v.  The  Gas  Meter  Co.,  (1897)  1  Ch.  361, 
appears  to  point  to  the  conclusion  that  they  can  be  so  altered  (see  supra,  p. 
481),  or  at  any  rate  that  by  introducing  a  modification  clause,  as  at  p.  685, 
and  afterwards  exercising  the  powers  conferred  by  that  clause,  it  is  possible  to 
modify  the  rights.  And  see  Bannatyne  v.  Direct  Spanish  Telegraph  Co.,  34 
Ch.  D.  287;  and  British  Equitable  Assurance  Co.  v,  Bailij,  (1906)  A.  C.  35. 
If  anything  unfair  or  oppressive  to  the  preference  shareholders  were  being  done 
by  a  majority  of  the  other  shareholders,  no  doubt  a  Court  of  equity  would 
interfere  by  injunction.  Menier  v.  Hooper's  Telegraph  Co.,  L.  R.  9  Ch.  350; 
Allen  v.  Gold  Reefs  of  West  Africa,  (1900)  1  Ch.  656.  Not  uncommonly  the 
memorandum  of  association  contains  an  express  provision  that  "  the  rights 
attached  to  any  preference  shares  are  not  to  be  altered  otherwise  than  in  accord- 
ance with  the  provisions  of  clause  of  the  accompanying  articles  of  associa- 
tion," that  is  to  say,  of  the  modification  clause.  Supra,  p.  685.  The  object  of 
this  provision  is  to  fortify  the  status  of  the  preference  shares  and  to  prevent 
an  alteration  of  their  rights  by  special  resolution,  unless  with  the  sanction  of 
a  class  meeting.  Sect.  45  of  the  Companies  Act,  1908,  now  provides  for  the 
reorganization  of  a  company's  capital  with  the  sanction  of  the  Court. 

(10)  Whether  the  company  is  to  be  at  liberty  to  issue  preference  shares  rank- 
ing in  PRIORITY  to  or  pari  passu  with  the  original  preference  shares. 

It  has  generally  been  assumvid  that  where  a  company  issues  a  series  of  prefer- 
ence shares,  it  cannot  issue  any  preference  shares  or  any  shares  ranking  in 
priority  to  or  pari  passu  with  them  unless  on  the  issue  express  power  so  to  do 
has  been  reserved,  as  in  Form  468.  The  question  whether  the  company  has  such 
a  power  turns  generally  on  the  memorandum  and  articles  of  association  of  the 
company.  Where  the  memorandum  provides  unconditionally  that  the  profits  of 
the  company  of  each  year  shall  be  applied  first  in  paying  the  dividend  on  the 
preference  shares  in  the  original  capital,  there  is,  of  course,  no  question  that 
further  shares  cannot  be  issued  in  prejudice  to  the  rights  thus  given  {Ashbury 
v.  Watson,  30  C.  D.  376);  and  it  may  bo  that  if  the  memorandum  creates 
preference  shares  and  confers  on  them  a  right  to  a  fixed  preferential  dividend, 
it  would  be  held  that  this  means  a  preferential  dividend  in  priority  to  all  other 
shares.  But  very  commonly  the  memorandum  of  association,  even  where  it 
contains  such  words,  contains  other  words  providing  for  the  creation  of  further 
shares  with  preferential  rights  attached  thereto,  and  these  words  may  be  and 
often  are  sufficient  to  show  that  the  preferential  rights  attached  to  the  original 
preference  shares  are  not  to  be  incapable  of  postponement.  Undericood  v. 
•  London   Music   Hall,    (1891)    2   Ch.    309;    Welsbach   Incandescent   Co.,    (1904) 

1  Ch.  87.  Sometimes,  however,  the  additional  words  so  referred  to  expressly 
provide  that  none  of  the  preferential  rights  attached  to  the  original  capital  are 
to  be  affected.  Where,  however,  the  preferential  rights  are  defined  only  in  the 
articles  of  association  or  by  resolution,  it  is  not  so  easy  to  be  sure  in  any 
particular  case  that  the  company  cannot  creato  pre-preference  shares  or  shares 
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ranking  "pari  passu  with  original  preference  shares.  No  doubt,  in  Harper  v. 
Paget  (infra,  Form  741),  Jessel,  M.  E.,  granted  an  injunction  restraining  the 
issue  of  pari  passu  preference  shares;  but  that  was  only  an  interlocutory  injunc- 
tion, and  Ilutton  v.  Scarborough  Cliff  Hotel  Co.  had  not  been  then  overruled 
by  Andreivs  v.  The  Gas  Meter  Co.,  (1897)  1  Ch.  361.  Certainly  the  last- 
mentioned  case  points  to  the  conclusion  that  preferential  rights  may  in  some 
cases  be  altered  by  special  resolution.  See,  however,  some  dicta  of  Romer,  J., 
in  Allen  v.   Gold  Beefs  of  West  Africa,  (1900)  1  Ch.  656. 


Second  Preference  and  Preferred  Ordinary  Shares. 

Sometimes  a  class  of  shares  called  "  second  preference  "  or  "  preferred  ordi- 
nary "  or  "  B  "  shares  is  created.  These  shares  usually  rank  as  regards  dividend 
and  cajntal  after  the  preference  shares  and  before  the  ordinary  shares.  In 
considering  "what  shall  be  the  rights  attached  thereto,  many  of  the  questions 
set  forth  above  in  regard  to  preference  shares  have  to  be  taken  into  account, 
and  in  particular  the  questions  whether  the  dividend  is  to  be  cumulative,  or 
non-cumulative,  whether  there  is  to  be  any  special  right  of  voting,  and 
whether  the  shares  as  regards  capital  arc  to  rank  before  the  ordinarj'  shares  or 
pari  passu  with  them. 

Ordinary  Shares. 

Usually  very  little  has  to  be  said  in  regard  to  the  rights  of  the  ordinary 
shareholders.  They  take  whatever  is  left,  regard  being  had  to  the  rights  of  the 
prior  classes  of  shares;  and  accordingly,  if  there  are  not  any  founders'  shares 
or  other  shares  to  interfere  with  their  rights,  the  position  is  clear  enough. 
Nevertheless  the  question  whether  they  are  to  participate  in  profits  in  propor- 
tion to  the  capital  paid  up  thereon,  or  in  proportion  to  the  nominal  amount  of 
the  shares,  is  one  which  has  to  be  considered,  for,  unless  otherwise  provided, 
they  rank  for  dividend  in  proportion  to  the  shares  held.  Again,  it  is  sometimes 
material  to  consider  whether  it  is  desirable  to  depart  from  the  ordinary  rule  as 
to  the  distribution  of  assets  in  winding-up.  According  to  that  rule,  as  appears 
above,  where  different  amounts  are  paid  up  on  the  shares  the  excess  is  in  the  first 
place  to  be  paid  off,  and  the  balance  of  assets  is  distributed  pari  passu;  but  this 
is  not  always  considered  just.  See  clause  152,  p.  783.  As  regards  the  right  of 
voting,  it  is  usual  to  provide  for  this  in  express  terms.  Unless  otherwise  pro- 
vided, every  member  of  the  company  has  one  vote.  See  sect.  67  (iv) 
of  the  Act  of  1908. 


Founders'  Shares  and  Deferred  Shares. 

At  times  the  capital  of  the  company  consists  in  part  of  founders'  shares  or 
deferred  shares.  They  usually  give  to  the  holders  a  right  to  a  share  of  the 
surplus  profits  of  each  year  which  remain  after  paying  the  preference  dividend 
and  a  fixed  dividend  on  the  ordinary  shares,  and  also  the  right  to  share  in  the 
surplus  assets  in  winding-up.  Sometimes  the  share  of  profits  thus  given  is 
10  per  cent.,  sometimes  20  per  cent.,  sometimes  50  per  cent.,  and  sometimes 
the  whole  of  the  surplus  profits  is  given.  Where  the  rights  are  large  it  is 
generally  thought  expedient  to  attach  them  by  provisions  in  the  memorandum 
of  association,  so  as  to  fortify  to  the  utmost  the  position  of  the  holders ;  at  other 
times  it  is  thought  expedient  to  embody  them  in  the  articles  of  association,  so  as 
to  facilitate  alterations  in  the  rights  attached  if  it  becomes  desirable  to  make 
8uch  alterations,  and  in  order  to  secure  the  position  it  is  easy  to  insert  a  clause 
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in  the  memorandum  providing  that  alterations  shall  not  be  made  without  tlie 
sanction  of  a  meeting  of  the  holders  of  shares  of  the  class.  Various  questions  of 
importance  arise  in  regard  to  defining  what  shall  be  the  rights  attached  to 
founders'  and  deferred  shares,  and  in  particular  whether  the  share  of  profit*! 
to  bo  assigned  to  them  shall  be  a  share  of  the  surplus  remaining  after  paying  the 
fixed  dividends,  e.g.,  10  per  cent,  of  such  surplus,  or  whether  it  sliall  be  a  f^hare 
of  tlie  profits  of  the  year  payable  out  of  the  surplus  profits  after  paying  the  fixed 
dividends  for  the  year.  Again,  the  important  question  as  to  whether  the 
founders  are  to  get  a  share  of  the  surplus  after  carrying  to  reserve  or  before 
carrying  to  reserve  has  to  be  considered,  and  whether,  if  funds  are  carried  to 
reserve  which  might  otherwise  be  applied  in  payment  of  dividend,  the  founders 
are  still  to  retain  an  interest  in  the  reserve. 

Sometimes  founders'  shares  are  given  a  right  to  participate  in  profits  pari 
passu  with  the  ordinary  shares.  This  is  more  especially  adopted  where  the 
founders'  shares  are  given  to  vendors.  In  such  case  it  may  be  provided  that 
the  founders  shall  tako  a  certain  proportion  of  the  profits  of  each  year,  the 
ordinary  shares  to  take  the  balance  (see  Form  219),  or  that  eacli  1/.  founders'^ 
share  shall  rank  for  dividend  as  if  it  wore  a  10^  ordinary  share  fully  paid  up. 
And  see  pp.  581,  587  et  seq.,  supra. 

Tlie  number  of  founders'  or  management  or  deferred  shares,  if  any,  and  the 
nature  and  extent  of  the  interest  of  the  holders  in  the  property  and  profits  of 
the  company  must  bo  stated  in  any  prospectus  issued  by  the  company.  (Com- 
panies (Consolidation)  Act,  1908,  s.  81  (1)  (a). 


Form  261. 

Capital 

divided  into 

cumulative 

preference 

shares  and 

ordinary 

shares. 

(Simple 

form.) 


The  initial  capital  shall  be  divided  into 
£ each  and ordinary  shares  of  £ 


-  preference  shares  of 
each,  and  the  sd  i)re- 
fei-ence  shares  shall  confer  the  right  to  a  fixed  cumulative  preferential 

dividend  at  the  rate  of p.c.p.a.  on  the  capital  for  tlie  time  being- 

pd  up  thereon,  and  the  right  in  a  winding-up  to  payment  off  of 
capital  [and  arrears  of  dividend,  whether  declared  or  undeclared,  up 
to  the  commencement  of  the  winding-up]  in  priority  to  all  other 
shares  [or  to  the  ordinary  shares],  but  shall  not  confer  any  further 
right  to  participate  in  profits  or  assets. 


In  the  above  case  the  dividend  is  cumulative,  and  there  are  words  sufficient  to- 
exclude  the  holder's  right  to  participate  in  surplus  profits  and  in  any  surplus 
assets,  which  in  a  winding-up  may  remain  after  paying  off  the  whole  of  the- 
paid-up  capital.  See  supra,  p.  814.  xis  to  giving  a  further  right  in  a  winding- 
up  for  the  purpose  of  reconstruction  or  amalgamation,  see  supra,  p.  816. 

For  resolutions  creating  preference  shares  of  various  kinds,  see  infra,  p.  821 
et  seq. 


Form  262. 


The  initial  capital  of  the  coy  shall  be  divided  into preference- 
shares  of  £ each  and  ordinarv  shares  of  £- — -  each,  and 


Non-cunuila-    j-j^g  g^j^  preference  shares  shall  confer  the  riffht  to  a  fixed  preferential 

with  no  right   dividend  at  the  rate  of  £ p.c.p.a.  on  the  capital  for  the  time 

to  participate  being  pd  Up  thereon,  payable  as  regards  each  year  out  of  the  profits 
of  such  year  available  for  dividend,  and  the  right  in  a  winding-up  to- 
repayment  of  capital  [with  a  bonus  of  £ p.c.  thon]  in  priority  to- 
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all  other  shares  \or  to  the  ordinary  shares],  but  shall  not  confer  any  Form  262. 
further  right  to  participate  in  profits  or  assets.  " 

Oocaaionally  a  dividend  is  cumulative  but  to  a  limited  extent.  Thus  the  claube 
•may  provide  that  "  such  dividend  shall  as  regards  each  year  be  payable  out  of 
the  profits  of  that  year,  and  if  they  shall  be  insufficient  the  deficiency  shall  be 
payable  out  of  the  surplus  profits  of  the  next  following  year  which  shall  remain 
after  paying  the  preferential  dividend  for  that  year,  but  the  deficiency  shall  not 
be  payable  out  of  any  subsequent  profits." 

/        1.  Of  the  shares  mentd  in  the  memdum  of  asson  of  the  coy,  10,000    Form  263. 
/^^v^iall  be  called  preference  shares  and  10,000  shall  be  called  ordinary  preference 
/        shares .  and  ordinary 

2.  The  holders  of  the  preference  shares  shall  be  entld  to  receive    ^ 

out  of  the  profits  of  each  year  available  for  dividend  a  preferential  lative  prefer- 
dividend  for  such  year  at  the  rate  of  6  p.c.p.a.  on  tlie  capital  for  the  ^°^'®  shares.) 
time  being  pd  up  on  the  pi^ference  shares  held  by  them  rcsply. 

3.  The  surplus  profits  of  each  year  available  for  dividend  shall  be 
applicable  to  the  payment  of  dividends  to  the  holders  of  the  ordinary 
shares  in  proportion  to  the  capital  pd  up  thon. 

4.  The  coy  reserves  power  to  pay  oif  the  capital  pd  up  on  the 
preference  shares  out  of  jDrofits  or  otherwise  and  to  cancel  same 
subject  t<3  the  sanction  of  the  Court. 

See  Dicldo  Pier  Co.,  (1891)  1  Ch.  354. 

Sometimes,  where  preference  shares  are  to  carry  a  non-cumulative  dividend,  it 
is  thought  better  to  frame  the  clause  as  above  rather  than  expressly  to  provide 
that  there  shall  bo  no  claim  for  ari'cars  in  case  of  deficiency  in  the  profits  of  any 
one  year. 

As  to  the  words  "available  for  dividend,"  see  mt/jra,  p.  814. 


The  sd  preferred  ordinary  shares  shall,  subject  as  hnftr  provided,    Form  264.'' 

confer  on  the  holders  the  rights  and  privileges  following,  that  is  tT"^       ",       , 

*=  1  to  o'  Freierred  and 

to  say: —  ordinary 

(1)  The  right  to  a  fixed  cumulative  preferential  dividend  at  the 

rate  of  7  p.c.p.a.  on  the  capital  for  the  time  being  pd 
up  thon. 

(2)  The  right,  whenever  in  respect  of  any  year  a  dividend  at  the 

rate  of  10  p.c.  is  pd  on  the  capital  pd  up  on  the  ordinary 
shares,  to  a  further  dividend  for  such  year  out  of  surj^lus 
profits  at  the  rate  of  3  p.c.  on  the  capital  pd  up  on  the 
sd  preferred  ordinary  shares. 

(3)  The  right  in  a  winding-up  to  have  the  capital  pd  up  on  such 

preferred  ordinary  shares,  and  all  arrears  of  dividend, 
whether  declared  or  not  up  to  the  commencement  of  the 
winding-up,  pd  off  in  priority  to  any  payment  off  of  capital 
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on  the  ordinary  shares,  but  witliout  any  furtlier  riglit  to 
participate  in  profits  or  assets,  save  that  if  tlie  winding-up 
is  with  a  view  to  reconstruction  or  amalgamation  the  pre- 
ferred ordinary  shares  shall  also  confer  on  tJie  holder's  the 
right  to  be  pd  a  premium  on  the  then  preferred  ordinary- 
shares  afsd  at  the  rate  of  5s.  per  share,  with  the  like  priority 
as  regards  such  premium. 


Form  265. 

Preferenc^e 
shares  with 
further  ricrhts. 


Of  the  50,000  shares  of  51.  each  in  the  initial  capital  of  the  coy, 
20,000  shall  be  preference  sliares  and  30,000  shall  be  ordinary  shai-es. 
The  sd  preference  shares  shall  confer  the  right  to  a  fixed  cuumlative 
proforcncc  dividend  at  the  rate  of  7  p.o.p.a.  on  the  capital  pd  up  thon, 
and  the  right,  whenever  the  surplus  profits  of  any  year  (available 
for  dividend)  remaining  after  payment  of  such  dividend  to  the  close 
of  that  year  shall  be  more  than  sufTuient  to  pay  a  dividend  for  that 

year  at  the  rate  of  p.c.  on  the  capital  pd  up  on  the  ordinary 

shares,  to  participate  in  the  surplus  profits  of  the  year  available  for 
dividend  rateably  Avith  the  holders  of  the  ordinary  shares  in  propor- 
tion to  the  capital  pd  up  on  such  shares,  whether  preference  or 
ordinary,  and  [the  right,  in  a  wiudiug-up,  to  payment  off  of  capital 
and  any  arrears  of  dividend,  whetlior  declared  or  not,  u])  to  the 
commencement  of  the  winding-uj),  in  priority  to  the  ordinary  shares, 
and  to  participate  in  any  surplus  a.sset.?  wliicli  nuiy  remain  after 
pacing  off  the  remainder  of  the  capital  jxtri  passu  with  the  ordinary 
shares,  in  proportion  to  the  amount  held]. 


Form  265a.  The  said  preference  sliares  shall  confer  on  the  holders  the  right  to- 
a  fixed  cumulative  preferential  dividend  at  the  rate  of  5  p.o.p.a. 
on  the  capital  for  the  time  being  paid  up  on  the  sd  shares,  and  the 
right  to  an  extra  1  per  cent,  on  such  paid  up  capital  for  every 
1  per  cent,  of  dividend  on  the  capital  paid  up  on  the  ordinary  shares 
in  excess  of  5  p.c. p. a.,  but  not  exceeding  for  any  year  an  extra 
3  p.o.p.a.  on  the  sd  preference  shares. 


Preference 
shares  with 
limited  extra 
rights. 


Form  266. 

Preference 
dividend  and 
quarter 
surplus 
reducible. 


The  capital,  &e.  The  sd  preference  shares  shall  confer  on  the 
holders  the  right  to  a  fixed  dividend  at  the  rate  of  6  p.c. p. a.  on 
the  capital  for  the  time  being  paid  up  thereon,  and  the  right  to  one- 
fourth  of  the  surplus  profits  of  each  year  available  for  dividend; 
but  until  the  whole  of  the  sd  preference  shares  shall  have  been  issued, 
the  sd  one-fourth  shall  be  reduced  to  a  sum  bearing  the  same  ratio 
to  the  full  amount  as  the  amount  of  the  issued  preference  share*  bears 
to  the  full  amount  of  the  sd  preference  shares. 
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1 .  The  holders  of  the  guaranteed  preference  shares  shall  be  entid    Form  267. 

to  a  cumulative  preferential  dividend  of  8  p.c.p.a.  on  the  nominal  Guaranteed 

amount  of  the  preference  shares  held  by  them  resply.  preference 

and  ordinary 

2.  Subject  to  the  rights  of  the  holders  of  the  guaranteed  preference  shares. 

shares,  the  holders  of  the  ordinary  shares  shall  be  entld  to  be  pd  out 
of  the  surplus  profits  of  each  year  available  for  dividend  a  dividend 
at  the  rate  of  10  p.c.p.a.  for  that  year  on  the  amount  credited  as  pd 
up  on  the  ordinary  shares  held  by  them  resply. 

3.  The  residue  of  the  surplus  profits  of  each  year  available  for 
dividend  shall  belong  to  and  bo  divided  among  the  members  in  pro- 
portion to  the  shares  held  by  them  resply. 

4.  If  at  anv  time  before  the dav  of ,  19—,  the  dividends  Contingent 

•  .  termination 

pd  to  the  holders  of  the  guaranteed  preference  shares  in  respect  thot  of  preference. 

shall  amount  in  the  aggregate  to  80  p.c.  on  the  nominal  amount 

thof,  then  and  in  such  case  the  preference  hnbefore  given  to  such 

shares  shall  cease  to  exist,  and  thenceforth  the  guaranteed  preference 

and  ordinary  shares  shall  rank  pari  j)assu  for  dividend. 

It  is  by  no  means  uncommon  to  insert  such  a  clause  as  above. 

As  already  mentioned  {siipra,  p.  764),  the  provisions  as  to  payment  of  pre- 
ferential dividends  are  8ometimo3  inserted  in  a  clause  introduced  in  that  part  of 
the  articles  which  relates  to  tho  payment  of  dividends.  Such  provisions  are 
also  desirable  wliere  the  memorandum  sets  out  the  rights  attached  to  one  or  more 
classes,  but  the  provisions  must,  of  course,  accord  with  the  memorandum. 


1 .  The  profits  of  the  coy  made  during  the  financial  year,  or  other    Form  268. 
period  comprised  in  the  accounts  submitted  to  the  ordinary  general  (Tj^^^g     q. 
meeting  in  each  year  and  available  for  dividend,  with  any  profits  viding  for 
carried  forward  from  past  years,  shall  be  applicable  in  order  of  q^'^^'J^^*^"^ 
priority  and  manner  following:  — 

First .  To  the  payment  of  a  cumulative  preferential  dividend  at  the 
rate  of  6  p.c.p.a.  on  the  capital  pd  up  on  the  A.  shares  to  the  close 
of  such  period. 

Secondly.  To  the  payment  of  a  dividend  for  such  period  at  the  like 
rate  on  the  capital  pd  up  on  the  B.  shares. 

Thirdly.  The  residue  shall  be  applicable  to  the  payment  of  a 
further  dividend  on  the  pd-up  capital,  or  may  be  carried  to  reserve, 
or  otherwise  dealt  with  as  the  coy  in  general  meeting  determines. 


First.   To  the  payment  of  a  dividend  at  the  rate  of  6  p.c.p.a.  for    Form  269. 


such  period  on  the  capital  pd  up  on  the  preference  shares.  Another  form. 

Secondly.  Of  the  surplus,  such  pt  (not  exceeding  10  p.c.)  as  the 
directors  determine  may  be  carried  to  the  reserve  fund  to  bo  estab- 
lished pursuant  to  clause hof. 
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Form  269.  Thirdly.  The  balance,  or  a  competent  pt  thof,  shall  be  applicable 
to  the  payment  of  a  dividend  for  such  period  on  the  capital  pd  up  on 
the  deferred  shares  at  the  rate  of  5  p.c.p.a. 

Fourthly.  What  remains  shall  be  applicable  [as  in  Form  2G8]. 


Form  270. 

Another. 


First.  To  the  payment  of  a  preferential  dividend  for  such  period 
at  the  rate  of  10  p.c.p.a.  on  the  capital  pd  up  on  the  shares  (other 
than  the  founders'  shares). 

Secondly.  Of  the  surplus,  four-fifths  shall  be  applicable  to  the 
payment  of  a  further  dividend  on  such  pd-up  capital. 

Thirdly.  The  residue  shall  be  divided  rateably  among  the  holders 
of  the  founders'  shares. 


Form  271.        First  and  secondly  [as  in  Form  268]. 

Percentage  to       Thirdly.  Of  the  surplus,  10  p.c.  shall  be  pd  to  the  directors  as 
directors,  &c.    further  remuneration  for  their  services;  20  p.c.  shall  be  carried  to 
the  redemption  fund  to  be  established  as  afsd;  and  70  p.c.  [as  in 
Form  268  et  seq.l. 

See  Peruvian  Co.,  (1894)  3  Ch.  690,  whore  directors  were  held  entitled  to 
their  percentage  on  the  profits  which  had  been  reasonably  and  bond  fide  ascer- 
tained, although  the  assets  representing  the  same  had  subsequently  become  depre- 
ciated. 


Form  272.         The  profits,  &c.,  as  in  Form  268. 

Special  form.        1-  I^i  payi^o  ^0  the  members  a  dividend  for  such  year  or  other 
period  at  the  rate  of  6  p.c.p.a.  on  the  pd-up  capital. 

2.  Of  the  re.sidue,  three-fourths  shall  be  divided  among  such  of  the 
members  holding  not  less  than  five  shares  each  as  shall  have  contri- 
buted to  the  coy's  business  during  such  year  or  other  period  rateably 
in  proportiou  to  the  amoun.t  of  the  freight  contributed  by  them  resply. 

3.  What  remains  shall  be  divided  among  the  members  in  j)ropor- 
tion  to  the  nominal  amount  of  the  shares  held  by  them  resply. 

Occasionally  profits  are  diAided  so  as  to  give  members  an  inducement  to  deal 
with  the  company.     This  plan  has  sometimes  been  adopted  with  great  success. 


Form  273.  ^^y  registered  holder  of  preference  shares  afsd  may,  subject  to 
Conversion  of  ^^^  approval  of  the  directors,  elect  to  have  his  preference  shares,  or 
any  of  them,  converted  into  ordinary  shares  i*anking  in  all  respects 
pari  passu  with  the  10,000  original  ordinary  shares  afsd.  Such 
election  shall  be  declared  by  notice  in  writing  to  the  coy,  signed  by 


preference 
into  ordinary 
shares. 


FORMS. 
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.such  holder  and  accompanied  by  the  certificate  relating  to  the  shares    Form  273. 

to  be  converted;  and  if  the  directors  approve  of  such  conversion  they 

shall  resolve  that  such  conversion  be  approved  and  have  effect,  and 

the  same  shall  have  effect  accordingly,  and  thereupon  the  certificate 

afsd  shall  be  cancelled,  and  the  requisite  alterations  shall  be  made 

in  the  coy's  register  of  members. 

In  the  above  case  the  directors  are  given  a  discretion,  but  sometimes  the  ehare- 
holder  is  empowered  to  convert,  and  it  is  provided  that  upon  service  of  the  notice 
the  share  shall  ipso  facto  be  converted. 


If  the  holders  of  two-thirds  of  the  shares  numbered  2,001  to  3,000,    Form  273a. 
inclusive  in  the  original  capital  (hnftr  referred  to  as."  the  irredeem-  p^^gr  to 
able  shai'es")  at  any  time  within  five  years  from  tJie  date  of  incor-  ^^f^rsoi^^^^ 
poration  of  the  coy  notify  in  writing  to  the  coy  their  desire  that  tire  ^^  ^^^^^^^. 
shares  numbered  1  to  2,000,  inclusive,  in  the  coy's  capital  (hnftr  others  mto 
referred  to  as   "  the  redeemable  shares ")  shall  be  converted  into  1"^^^^^ 
preference  shares,  then  and  in  that  case  such  shares  shall  thereupon 
ipso  facto  be  converted  into  preference  shares  with  the  following 
special  rights  attached  thto,  that  is  to  say,  the  sd  preference  shares 
shall  carry  a  fixed  cumulative  preferential  dividend  at  the  rate  of 
5  p.c.p.a.  on  the  capital  for  the  time  being  pd  up  thereon  resply, 
but  no  further  dividend,  and  shall  rank,  both  as  regards  capital  and 
dividend,  in  priority  to  the  irredeemable  shares;  and  notice  of  such 
conversion  shall  be  given  to  the  holders  thof ,  and  they  shall  be  l)ound 
to  o-ive  up  their  certificates  foi-  indorsement  or  in  exchange  for  fresh 
certificates,  and  until  this  has  been  done  shall  not  be  entld  to  receive 
any  of  the  rights  of  membership  incident  to  such  shares.     The  sd 
shares  after  cLversion  shall  continue  to  bear  the  same  numbers  as 
before. 

1^1)  Any  holder  of  preference  shares  for  the  time  being  in  the    Form  274. 
initial  capital  may  convert  his  preference  shares,  or  any  of  them,  into  Conversion  of 
ordinary  shares,  and  any  holder  of  ordinary  shai-es  in  the  initial  Fe^f^--^^^ 
capital  may  convert  his  ordinary,  shares,  or  any  of  them,  into  pre-  ^^^^^^^ 
ference  shares,  and  the  following  provisions  shall  apply  to  such  con- 
version, that  is  to  say:  — 

(a)  The  holder  who  desires  so  to  convert  must  give  to  the  coy  notice 

in  writing  of  his  desire,  and  such  notice  must  specify  by 
number  the  shares  he  desires  to  convert,  and  must  be  accom- 
panied by  the  certificate  relating  thereto. 

(b)  Upon  the  receipt  of  such  notice  and  certificate,  the  coy  shall 

record  the  conversion  in  its  register  of  members,  and  there- 
upon the  conversion  shall  take  effect,  and  a  fresh  certificate 
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Form  274.  or  ccitilicatos  shall  he  issued  in  rospoct  of  such  of  the  nhares 

~"    ~  3o  converted. 

{g)  Preference  shares  result iug  from  such  conversion  shall  rank  in 
all  respects  as  preference  shares  in  the  initial  capital. 

(2)  The  holders  for  the  time  being  of  two-thirds  of  the  preference 
shares  for  the  time  being  in  the  capital  of  the  coy  may  at  any  time 
notify  in  writing  to  the  coy  their  desire  that  all  the  preference  shares 
in  the  coy's  capital  shall  be  converted  into  ordinary  shares,  and  upon 
the  receipt  of  sucli  notice  the  coy  shall  record  the  same  in  its  register 
of  members,  and  thereupon  all  the  preference  shares  shall  ipso  facto 
become  ordinary  shares,  and  the  holders  of  certificates  relating  to  the 
preference  shares  so  converted  shall  forthwith  surrender  to  the  coy 
the  certificates  relating  thereto,  and  in  place  thof  the  coy  shall  issue 
fresh  certificates;  and  after  a  general  convei"sion  under  this  clause  the 
provisions  of  the  last  preceding  clause  hof  shall  cease  to  operate,  aiid 
thencefortli  all  llie  sli;ii-«»s  in  the  initial  rapital  shall  be  ordinary 
shares . 


Where  tlicro  is  a  goveruraeut  subsidy  or  guarantee,  provisions  for  securing 
Britisli  control  arc  sometimes  recjuired,  e.fj.,  as  follows:  — 

Form  274a.       1. — (1.)  It  is  to  be  regarded  as  a  cardinal  principle  of  the  coy  that 
Provision  for'  ^^  ^^  ^o  be  and  remain  under  British  control,  and  accordingly, 
b'^v T^'  ^^^  ^^  foreigner  shall  be  qualified  to  hold  office  as  a  director  of  tlie 

i(jutrol.  coy  or  to  bo  employed  as  one  of  the  ppal  officers  of  the  coy. 

(b)  No  share  in  the  coy  shall  be  held  by,  or  in  trust  for,  or  be  in 
any  way  under  the  control  of  any  foreigner  or  foreign  cor- 
poration or  any  corporation  under  foreign  control. 
(2.)  In  this  clause  the  expression    'foreigner"  means  any  person 
who  is  not  a  British  subject,  and  the  expression  "  foreign  corpora- 
tion "  means  any  corijoi'ation  other  than  a  corporation  established 
under    and    subject    to    the    laws    of    some    part  of  his  Majesty's 
dominions,  and  having  its  ppal  place  of  business  in  those  dominions. 
The  expression    '  corporation  under  foreign  control  "  includes — 

(a)  A  corporation  of  which  the  majority  of  the  directors  or 
persons  occupying  the  position  of  directors,  by  whatever 
name  called,  are  foreigners; 

(b;  A  corporation,  sliareliolders  in  wliicli  holding  shares  or  stock 
conferring  a  majority  of  the  votes  are  foreigners  or 
foreign  corporations,  or  persons  who  hold  directly  or 
indirecth-  for  foreigners  or  foreign  corporations; 

(c)  A  corporation  which  is  by  any  other  means,  whether  of  a 

like  or  of  a  different  character,  in  fact  under  the  control  of 
foreigners  or  foreign  corporations; 

(d)  A  corporation,  the  executive  whereof  is  a  corporation  within 

(a\  (b),  or  (c). 


FORMS. 

Aud  the  expression  " ppal  officers"  of  the  coy  shall  be  deemed  to 
mean  and  include  pereons  holding  the  following  or  any  analogous 
positions:  — 

{i)  General  manager; 
(ii)  Assistant  g-oneral  manager; 
(iii)  Secretary; 
(iv)  Assistant  secretary ; 
(v)  General  superintendent; 
(vi)  Assistant  general  superintendent ; 
(vii)  Marine  superintendent; 
(viii)  Assistant  marine  superintendent; 
(ix)  Superintendent  engineer; 
(x)  Assistant  superintendent  engineer; 

(xi)  Masters  and  officers  and  engineers  in  eharg-e  of  a  watch  on 
board  any  of  the  coy's  ocean  steamships. 

(3.)  Whenever  a  majority  of  the  directors  certify  in  writing  that 
there  is,  in  their  opinion,  reason  to  believe  that  any  share  in  the 
company  is,  in  violation  of  sub-paragraph  (b)  of  paragraph  (1 )  of 
this  clause,  held  by  or  in  trust  for,  or  in  any  case  under  the  control  of, 
a  foreigner  or  foreign  corporation  or  any  corpoa-ation  under  foreign 
control,  the  directors  shall  call  on  the  holder  of  such  share  to  prove  to 
their  satisfaction  that  the  share  in  question  is  not  so  held,  and  unless 
within  three  weeks  thereafter  such  proof  is  given,  the  directors  shall 
serve  such  holder  with  a  requisition  in  writing  to  transfer  such  share 
to  some  properly  qualified  person  approved  by  them,  and  unless  such 
transfer  is  duly  made  and  delivered  to  the  coy  within  three  days  after 
the  service  of  such  requisition  the  directors  shall  sell  the  share  at 
the  market  price  to  any  properly  qualified  person  approved  by  them, 
and  niav  authorize  any  officer  of  the  coy  to  execute  on  behalf  of  the 
holder  a  transfer  of  such  share  to  the  purchaser,  and  a  transfer 
executed  under  such  authority  shall  be  valid  and  effective,  and  the 
purchase-money  shall  be  paid  to  the  coy,  whose  receipt  shall  be  a 
good  discharge,  and  shall  be  ])aid  over  by  the  coy  to  the  late  holder 
on  his  applicon . 

(4.)  As  from  the  time  when  any  such  certificate  as  afsd  is  signed  up 
to  the  time  when  such  proof  as  afsd  is  given,  or  such  transfer  is  regis- 
tered, the  share  referred  to  in  such  certificate  shall  not  confer  on  the 
holder  or  owner  any  right  to  vote. 

(5.)  The  prohibition  in  sub-paragraph  (b )  of  paragraph  (1)  of  this 
clause  shall  not  apply  where  the  holding  by,  or  in  trust  for,  or  under 
the  control  of,  a  foreigner  or  foreign  corporation,  or  a  corporation 
under  foreign  control,  existed  at  the  time  when  this  clause  came  into 
operation,  and  so  long  as  such  holding  exists,  and  paragraph  (2)  of 
this  clause  shall  be  qualified  accordingly. 


Form  274a. 
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Form  274a.       2.   Every   transfer  of    any  share  must  contain  a  declaration    an 
follows,  namely:  — 

(a)  Whore  the  transfer  is  not  to  a  corporation  a  ileclaration  by 

the  transferee  (1)  that  he  is  a  natural-born  British  subject, 
and  has  never  taken  the  oath  of  allegiance  to  any  foreign 
sovereign  or  state,  or  has  otherwise  become  a  citizen  or 
subject  of  any  foreign  state;  or  (2)  that  he  is  a  person 
naturalized  by  or  in  pursuance  of  an  Act  or  ordinance  of 
the  proper  legislative  authority  in  a  British  possession,  and 
has  taken  the  oath  of  allegiance  to  his  Majesty,  and  is  a 
British  subject,  and,  in  either  case,  that  there  is  not  any 
arrangement  under  which  he  will  hold  the  sd  shares  or  any 
of  them  in  trust  for,  or  in  any  way  under  tlie  control  of,  any 
foreigner  or  foreign  corporation,  or  any  corporation  under 
foreign  control,  in  contravention  of  the  provision.s  of  clause  1 
liof;   or 

(b)  Where  the  transfer  is  to  a  corporation  a  declaration  by  some 

ppal  officer  of  such  corporation,  duly  authorized  by  such  cor- 
poration to  make  the  same,  that  such  corporation  is  not  a 
foreign  corporation,  or  a  corporation  under  foreign  control, 
within  the  meaning  of  clause  1  hof ,  and  that  to  the  best  of 
his  knowledge   there  is  no  arrangement  under  which  the 
transferee  is  to  hold  such  shares  or  any  of  them  in  trust  for. 
or  in  any  way  under  the  control  of,  any  foreigner  or  foreign 
corporation,  or  any  corporation  under  foreign  control,  within 
the  meaning  of  clause  1  hof. 
And  where  the  directors  think  lit  they  may,  before  parsing  any  such 
transfer,  require  such  further  evidence  in  support  of  any  such  decla- 
ration, Avhether  by  statutory  declaration  or  otherAWse,  as  they  think  fit. 
3.  Before  registering  any  person  as  a  member  under  either  of  the 
last  preceding  clauses  hof  the  directors  shall  require  the  person  pro- 
posed to  be  registered  to  provide  a  declaration  as  follows:  — 

(a)  Where  the  person  to  be  registered  is  not  a  corporation,  a  decla- 

ration by  such  person  to  the  effect  set  forth  in  paragraph  (a) 
of  clause  2  hof; 

(b)  Where  such  a  person  is  a  corporation,  a  declaration  in  writing 

by  some  ppal  officer  of  such  corporation,  duly  authorized  by 

such  corporation  to  make  the  same,  to  the  effect  set  forth  in 

paragraph  (b)  of  clause  2  hof. 

And    where   the  directors  think  fit  they  may,    before    registering, 

require  such  further  evidence  in  support  of  any  such  declaration. 

whether  by  statutory  declaration  or  otherwise,  as  they  think  fit. 


Form  274b.       'j'he  rights  of  a  member  as  such  shall  be  personal,  and  according!}- 
Shares  to  be     shall  not,  without  the  consent  in  Avriting  of  all  the  members,  b(^ 

transferred  to   transferable    except   as    hereinafter    provided,    and    accordingly,    if 

company's 

nominees. 


'-■'iat  GOV    H'ltJ. 
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Form  275.  which  may  seem  expedient  on  such  terms  as  the  deputy  managers  may 
from  time  to  time  consider  expedient,  and  that  the  A.  Coy  shall  be  in 
nowise  liable  to  account  lor  any  prolits  realised  hy  any  such  contract. 


Another. 


Form  275a.       1.   Until  otherwise  determined  by  the  coy  in  general  meeting  in 

accordance  with  clause hot",  the  directors  for  the  time  being  and 

from  time  to  time  of  the  A.  B.  Syndicate,  Limtd,  sliall  bo  the  direc- 
tors of  this  coy,  and  such  determination  is  hnftr  referred  to  as  the 
termination  of  the  interim  management. 

2.  The  coy,  by  resolution  passed  at  an  ordinary  general  meeting 
held  in  the  year  1912,  or  in  any  subsequent  year,  may  determine  that 

the  management  px'ovided  for  in  clause shall  cease,  but  such 

determination  shall  not  come  into  operation  until  a  board  of  at  least 
three  directors  shall  have  been  duly  elected,  and  with  a  view  to  such 
election  the  meeting  at  which  such  resolution  is  passed  shall  stand 
adjourned  for  three  weeks,  to  be  held  at  the  same  time  and  place,  and 
notice  of  the  rosohition  shall  bo  given  to  the  members,  and  at  the 
adjourned  meeting  it  shall  be  allowable  to  elect  directors.  A  resolu- 
tion for  such  determination  as  afsd  shall  be  valid  whetlier  the  notice 
convening  the  meeting  at  which  it  was  passed  did  or  did  not  specify 
the  intention  to  propose  such  resolution. 

3.  After  the  termination  of  the  interim  management,  the  number 
of  the  directors  shall,  unless  the  coy  in  general  meeting  otherwise 
determine,  bo  not  less  than  three  nor  more  than  seven. 

4.  After  the  termination  of  tlie  interim  management,  the  directors 
shall  have  power,  &c. 

In  the  clauriC  providing  as  to  notice  of  general  meeting,  it  was  mentioned  that 
amongst  the  ordinary  business  was  the  determination  of  the  interim  manage- 
ment. 


Form  276. 


Debenture 
directors. 


The  sd  A.,  B.,  C.  and  D.  [i.e.,  four  of  the  directors  named  in  the 
articles]  shall  be  deemed  to  have  been  appointed  by  the  trees  of 
the  trust  deed  constituting  the  first  debenture  stock  of  the  coy,  and 
they,  and  their  successors  in  office  appointed  under  this  clause  shall 
be  called  the  "debenture  directors."  The  debenture  directors  shall 
be  cutld  to  hold  office  until  requested  to  i-etire  by  the  trees  or  tree  for 
the  time  being  of  the  sd  trust  deed,  and  accordingly  they  shall  not  be 

bound  to  retire  by  rotation  or  be  subject  to  clauses •  and  

hof.  As  and  whenever  a  debenture  director  vacates  office,  whether 
upon  request  as  afsd  or  by  death  or  otherwise,  the  trees  or  tree  afsd 
may  appoint  another  director  iu  his  place.  A  debenture  director  shall 
not  require  any  qualification.  A  debenture  director  may  at  any  time, 
by  notice  in  Avritiug  to  the  coy,  resign  his  office. 


Another. 
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The  holders  of  the  debentures  of  the  coy  known  as  "prior  lien  Form  277. 
l)onds  "  shall  be  entld  to  have  one  nominee  on  the  directorate  of  the 
coy,  and  the  holders  of  the  debenture  stock  of  the  coy  shall  be  entld 
to  have  two  nominees  on  the  directorate  of  the  coy.  The  nominee  or 
nominees  of  each  class  so  entld  shall  be  appointed  by  a  meeting  of 
such  class,  convened  and  constituted  as  hnftr  provided,  and  may  be 
removed  at  any  time  by  a  like  meeting-  of  the  same  class.  A  meeting- 
of  each  class  afsd  may  be  convened  by  the  coy  whenever  any  nominee 
for  the  time  being  of  such  class  vacates  office,  and  a  meeting  of  either 
class  shall  be  convened  by  the  coy  Avhenever  it  is  served  with  a  requi- 
sition in  wi'iting  specifying*  the  purpose  for  which  the  meeting  is 
required,  and  signed,  where  the  meeting  is  for  the  removal  of  a 
nominee,  by  the  holders  of  at  least  one-half  in  value  of  the  class,  or  in 
any  other  case  by  the  holders  of  at  least  one-tenth  in  value  of  the 
cla^s;  and  if  the  coy  fails  for  seven  days  after  being  so  served  to 
convene  the  meeting  to  be  held  within  twenty-one  days  of  such 
.service,  the  requisitionista,  or  tlie  majority  in  value  of  them,  may 
themselves  convene  the  meeting.  Not  less  than  ten  days'  notice  must 
be  given  of  every  .such  meeting;  but  where  it  is  convened  by  requi- 
sitionists,  the  notice  may  be  given  by  advertising  the  same  twice  in  the 
■'  Times  "  newspaper.  At  any  such  meeting  the  holders  of  one-fifth 
in  value  of  the  class  shall  constitute  a  quorum,  and  the  meeting  may 
appoint  a  chairman.  But,  subject  as  afsd,  all  the  provisions  hof  as 
to  extraordinary  general  meetings  of  the  coy,  including  votes, 
adjournment  notices,  minutes,  and  otherwise,  shall  apply  as  nearly 
as  ma}'  be  to  such  meeting.  Notice  in  writing  of  any  such  appoint- 
ment or  removal  shall  forthwith  be  given  to  the  coy  by  such  person 
as  the  meeting  making  the  same  shall  authorize  in  that  behalf. 


The  trees  or  tree  for  the  time  being  of  the  will  of  A.  B.,  deceased,  Form  278. 

may  at  any  time  appoint  the  sd  N.  B.  to  be  a  permanent  director  r ^ 

of  the  coy,  and  in  that  case  he  shall  be  entld  to  hold  ofiice  as  a  trustees  of  a 

i)ermanent  director  until  the  determination  of  the  trusts  of  the  will  yiU  of  a 

lormGr  owiigi 

of  the  sd  A.  B.,  or  until  the  sd  N.  B.  resigns  or  dies,  whichever  event  of  thebusines 
first  happens;  and  if  the  sd  N.  B.,  or  any  successor  appointed  under  taken  over  by 
this  clause,  resigns  or  dies  before  the  determination  of  such  trusts,  appoint  a 
the  sd  trees  or  tree  may  appoint  any  person  to  be  a  director  in  the  permanent 
place  of  the  sd  N.  B.  or  any  such  successor,  and  any  and  every  such 
appointment  shall  be  effective. 


1.  The  holders  of  the  B.  shares  may  from  time  to  time  appoint    Form  279. 
any  person  to  be  a  director,  but  so  that  not  more  than  [two]  persons  Power  for 
shall  at  any  one  time  hold  office  by  virtue  of  appointment  under  this  ''l**®^?*,, 

•^  -^  ^  shareholders 

clause.  to  appoint 

2.  Any  such  appointee  shall  hold  office  subject  only  to  clause and  remove 

QirGCiors. 
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Form  279. 


ARTICLES  OF  ASSOCIATION.  [ChAP.  IX. 

liul     the  disqualification  clause  91,  supra,  p.  728],  and  may  at  any 
time  be  removed  from  office  by  tlie  holders  of  the  B.  shares. 

.'5.  Any  sucli  appointment  or  removal  shall  be  in  writing  served  on 
the  coy  and  signed  by  the  holders  of  at  loasf  two-thirds  of  the  B. 
issued  shares. 


Form  280. 


A  director  who  is  abroad  or  about  to  go  abroad  may,  with  the 
approval  of  the  directors,  appoint  any  person  to  be  an  alternate  [or 
substitute]  director  during  his  absence  abroad,  and  such  appointment 
shall  have  effect,  and  such  appointee  whilst  he  holds  office  as  an 
altoinate  director  shall  be  entld  to  notice  of  meetings  of  the  directors, 
and  to  attend  and  vote  thereat  accordingly;  but  he  shall  not  require 
any  qualification,  and  he  shall  ipso  facto  vacate  office  if  and  Avhen  the 
appointor  returns  to  the  United  Kingdom,  or  vacates  office  as  a 
director,  or  removes  the  appointee  from  office,  and  any  appointment 
and  removal  under  this  clause  shall  be  effected  by  notice  in  writing- 
under  the  hand  of  the  director  making  the  same. 


Such  a  provision  is  occasionally  used.  i)ut  the  London  Stock  Exchan^'c  ^Gene- 
rally objects  to  it. 


Form  281. 

Assistant 
directors. 


The  directors  from  time  to  time  and  at  any  time  may  appoint  any 
oilier  persons  to  bo  assistant  directors  of  the  coy,  and  may  define, 
limit  and  restrict  their  powers,  authorities,  and  discretions,  and  may 
fix  and  determine  their  remuneration,  duties,  immunities,  and  qualifi- 
cations, and  may  remove  any  director  so  appointed.  Unless  otherwise- 
determined  by  the  directors,  the  qualification  of  an  assistant  director 
shall  be  the  holding  of  shares  or  stock  of  the  nominal  value  of  1,000/. 
An  assistant  director  may  act  before  acquiring  his  qualilication. 


Form  282.         There  shall  be  pd  to  the  directors  as  remuneration  for  their  services 

Share  of  sur-    ^^^^  '^^°^  ^^  ^ P-^^m  ^ii<1  ^^*^  the  share  of  surplu-s  profits  specified 

plus  profits  to  in  clause hof.     [See  Form  271.]     Such  remuneration  shall  be 

u-ectors.  divided  among  them  in  such  manner  as  the  directors  may  from  time  ta 
time  agree  [or  in  such  manner  that  the  chairman's  share  shall  be 
double  that  of  any  other  director].  But  the  total  remuneration  in 
respect  of  any  one  year  payable  to  the  directors  shall  not,  without  the 
.sanction  of  a  general  meeting,  exceed  £ . 


Form  283. 

Comn\is.sion 
to  directors. 


There  shall  be  pd  to  the  directors  as  remuneration  for  their  services, 

£ •  p. a.,  and  also,  in  each  year  in  which  a  dividend  is  pd  to  the- 

members  exceeding  6  p.c.  on  the  amount  pd  up  on  the  shares  held  by 
them,  the  sum  of  [100]?.,  in  respect  of  every  one  p.c.  of  dividend  so. 
pd  in  excess  of  6  p.c. 
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The  directors  shall  receive,  by  way  of  remuneration,  in  each  year    Form  284 

the  sum  of  £ ,  and  such  further  sum  as  may  be  equal  lo  5  p.c.  of  — 

the  net  profits  of  the  coy  in  that  year,  payable  out  of  the  surplus  haxe'ue/- 
remaining  after  payment  of  the  preferential  dividend  to  the  holders  centa!,'e  on 
of  A.  shares  and  of  a  dividend  of  7  p.c. p. a.  on  the  amount  pd  up  on  ^^° 
the  ordinary  shares,  so  far  as  such  surplus  will  extend,  and  all  such 
remuneration  shall  be  divided  so  that  there  shall  be  given  to  the 

chairman  of  the  directors  equal  parts  thof,  and  to  each  of  the 

other  directors  one  equal  part  thof.  But  the  total  remuneration  in 
respect  of  any  one  year  payable  to  the  directors  shall  not,  without  the 
sanction  of  a  general  meeting,  exceed  £ . 


The  directors  may  from  time  to  time  appoint  a  general  manager    j"orm'285 
of  the  business  of  the  coy,  and  may  remove  and  discharge  any  such  — 

person  and  appoint  a  substitute,  and  the  directors  shall  take  such      ^°*S®"- 
security  (if  any)  for  the  good  conduct  and  satisfactory  discharge  of 
the  duties  of  such  general  manager  as  they  shall  in  their  discretion 
think  sufficient. 

A  mere  power  to  appoint  a  manager  will  not  authorize  directors  to  delegate 
to  such  manager  a  power  given  by  the  articles  expressly  to  the  directors  them- 
selves. See  CartmeU's  case,  L.  R.  9  Ch.  496;  and  as  to  taking  security, 
Evans  v.  Coventry,  8  De  G.  M.  &  G.  835.  For  appointment  of  firm,  see 
Form  289. 

A  manager  may  be  liable  for  misfeasance.     See  Companies  Act,  1903,  s.  215. 


1 .  The  sd shall  be  the  first  manager  of  the  coy,  and  shall  not    Form  286. 

be  removable  from  office  otherwise  than  by  his  own  resignation  or  by  T       '~,       T 

-'  o  J    Appniutmenfc 

special  resolution,  and  shall,  while  holding  that  office,  devote  the  offiist 
whole  of  his  time  and  attention  to  the  business  of  the  coy,  and  shall  ™^°'''o^r- 
exercise  and  perform  the  functions  and  duties  prescribed  by  the 
directors. 

2.  The  salary  of  the  sd as  such  manager  shall  be  at  the  rate 

of  £ p-a.,  payable  monthly,  on  the  first  day  of  every  month;  he 

shall  also  while  holding  such  office  be  entld  to  a  commission  equal  to 
5  p.c.  on  the  net  profits  of  the  coy  in  each  year  in  which  the  same 

shall  be  more  than  sufficient  to  pay  a  dividend  at  the  rate  of p.c. 

on  the  pd-up  capital  of  the  coy. 

3.  The  declaration  of  the  directors  as  to  the  amount  of  the  net 
profits  of  the  coy  in  each  ^-ear  shall  be  conclusive  as  against  the 
sd . 


1.  The  directors  shall  forthwith  provide  a  common  seal  for  the  coy.    Form  287. 

and  they  shall  have  power  from  time  to  time  to  destroy  the  same  and  7,  T 

-'  '  -^  t^ommon  seal. 

substitute  a  new  seal  in  lieu  thof. 

p.  3  H 
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ARTICLKti  OF  ASSOCIATION.  [CuAP.   IX. 


Form  287.         '^-  '^^^^  common  seal  of  the  toy  shall  be  deposited  at  the  ollico  of 

the  coy,  and  shall  never  be  allixcd  to  any  document  except  in  the 

presence  of  a  director,  and  in  pursuance  of  a  resolution  of  the  directors 
or  a  committee  of  Iho  directors  (hily  authorized  by  tlie  directors. 

See  County  of  Gloucester  Bauk  v.  liudnj,  <^c.  Co.,  (1895)  1  Ch.  629;  Oioen 
^  Ashioorth's  Claim,  (1901)  1  Ch.  11.5;  Ruben  v.  Great  Fingall  Consolidated, 
(1904)  2  K.  B.  712. 


3.  Deeds,  bonds  and  other  contracts  under  seal  made  on  behalf  of 
the  coy,  .sealed  Avith  the  common  seal  of  the  coy,  and  signed  by  two 
directors,  and  countersigned  by  the  secretary  or  the  person  acting  as 
secretary,  shall  be  deemed  to  be  duly  executed. 

See  Dalies  v.   Bolton,  #c.  Co.,  (1891)  3  Ch.  678. 


Form  288. 

Custody  of 
securities. 


Unless  and  until  required  for  some  special  purpose,  all  the  securi- 
ties of  the  coy  shall  be  deposited  in  the  names  of  the  treos  with  the 
bankers  of  the  coy,  or  other  place  of  custody  approved  by  the  trees. 

The  trees  shall  make  such  regulations  as  they  may  from  time  to 
time  think  expedient  for  examining  the  securities  so  deposited,  and 
certifying  the  safety  thof ,  and  so  that  the  same  shall,  once  at  least  in 
each  quarter  of  a  year,  be  personally  inspected  by  two  trees  and  one 
of  the  auditors  to  be  named  by  the  trees  for  that  purpose,  who  shall 
certify  to  the  trees  the  result  of  their  examination. 


Form  289. 

Appointment 
of  ships' 
husbands. 


The  firm  of  A.  and  B.  (which  now  consists  of  tlie  sd  A.,  B.,  C,  D. 
and  E.),  and  their  successors,  shall  be  appointed  to,  and  shall  hold, 
the  ofiico  of  ships'  husbands  of  the  coy  so  long  as  they  are  able  and 
willing  to  act  as  such,  or  until  they  shall  be  removed  by  extraordinary 
resolution;  and  any  firm  which,  by  death  or  retirement  of  any  partner, 
or  by  the  admission  of  any  new  partner  or  otherwise,  shall  from  time 
to,  time,  and  at  any  time  hereafter,  succeed  to  the  business  now  carried 
on  by  the  sd  existing  firm,  shall,  for  the  purposes  of  this  clause,  be 
deemed  the  successors  of  the  sd  existing  firm,  provided  that  some 
member  of  the  sd  existing  firm  is  a  member  of  such  succeeding  firm. 

The  qualification  of  the  firm  for  the  office  afsd  shall  be  the  holding 
b}'  members  of  the  firm,  or  some  or  one  of  them,  of  capital  of  the  coy 

of  the  nominal  value  of  £ .     The  firm  may  act  before  acquiring 

their  qualification,  but  shall  vacate  office  if  they  do  not  acquire  the 
same  within  three  months  after  becoming  ships'  husbands. 

The  firm  may  regulate  their  proceedings  in  such  manner  as  they 
from  time  to  time  think  fit,  and,  unle.ss  otherwise  arranged  among 
themselves,  any  two  members  of  the  firm  which  shall  for  the  time 
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being  hold  the  oihce  afsd  may  exercise  all  the  powers,,  authorities  and    Form  289. 
discretions  hby  vested  in  or  assigned  to  the  firm. 

The  appointment  of  the  firm  to  the  office  afsd  shall  1)6  made  by  a 
contract  in  the  terms  of  the  agreemt  secondly  referred  to  in  clause 

hof,  and  the  provisions  of  such  agreemt,  as  regards  the  powers, 

authorities,  discretions,  remunerations,  and  proceedings  and  other- 
■wise,  shall  have  effect. 

If  the  firm  for  the  time  being  entld  under  clause  ■ hof  to  hold 

the  office  afsd  shall  become  disqualified  or  shall  decline  to  act,  the 
directors  may  appoint  any  persons  or  firm  to  the  office  afsd  upon  such 
terms  as  may  seem  expedient. 

Inasmuch  as  the  firm,  from  the  nature  of  their  office,  will  always  be 
■under  current  liability  to  the  coy,  the  shares  held  by  them  or  any  of 
them  in  excess  of  those  necessary  under  clause hof,  may  be  trans- 
ferred from  any  lien  on  the  pt  of  the  coy,  and  clause hof  shall 

be  controlled  accordingly. 


Managers  and  Consultative  Committee. 

i.   There  shall  be  managers  of  the  coy  who  shall  (save  as  regards    Form  290. 
the  first  managers)  be  from  time  to  time  appointed  by  extraordinary  p^Q^jgiong  f^ 

resolution  of  the  coy.    The  first  managers  shall  be  A.  and  B.,  of .  managers  and 

The  managers  need  not  be  members  of  the  coy.  The  remuneration  comnuttee. 
of  the  managers  shall  from  time  to  time  be  settled  and  arranged 
between  them  and  the  coy  in  general  meeting.  The  managers  may 
regulate  their  proceedings  in  such  manner  as  they  from  time  to  time 
thiidc  fit,  and  they  shall  be  under  no  obligation  to  hold  board  meet- 
ings; and,  unless  otherwise  arranged  among  themselves,  each  of  the 
managers  may  exercise  all  the  powers  and  discretions  hby  vested  in 
the  managers  collectively.  The  managers  shall  not  both  absent  them- 
jselves  from  the  United  Kingdom  at  the  same  time  without  the  sanc- 
tion of  the  consultative  committee. 

2.  The  management  of  the  business  and  the  control  of  the  coy  shall 
be  vested  in  the  managers,  who,  in  addition  to  the  powers,  authori- 
ties, and  discretions  by  these  presents  expressly  conferred  upon  them, 
may  exercise  all  such  powers  and  do  all  such  acts  and  things  as  may 
be  exercised  or  done  by  the  coy,  and  are  not  hby  or  by  statute 
expressly  directed  or  required  to  be  exercised  or  done  by  the  coy  in 
general  meeting. 

3.  The  managers  may  appoint,  and  at  their  discretion  remove  or 
suspend,  such  sub-managers,  secretaries,  officers,  clerks,  agents,  and 
servants  for  permanent,  temporary,  or  special  services  as  they  may 
from  time  to  time  think  fit,  and  may  invest  them  with  such  powers, 
authorities,  and  discretions  as  they  may  thinli  expedient,  and  may  fix 
their  salaries  or  emoluments. 

3  H  2 
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ARTICLES  OF  ASSOCIATION.  [ChAP.  IX. 


Form  290. 


4.  Tho  managers  may  from  time  to  timo  provide  tor  the  manage- 
ment of"  the  all'airs  of  tho  coy  abroad  in  such  manner,  &c. 

5.  There  shall  be  a  consultative  committee,  consisting  of  not  less 
than  three  or  more  than  seven  members  of  the  coy.  It  shall  be  for 
the  coy  in  general  meeting  to  determine  who  shall  be  the  members 
for  the  time  being  of  the  consultative  committee.  The  consultative 
committee  may  act  notwithstanding  any  vacancy  in  their  body. 

6.  A  member  of  <iio  cunsullativo  committee  shall  vacate 
office,  &c.,  &c. 

7.  No  manager  shall  be  disqualified  by  iiis  office  from  contracting 
with  the  coy,  either  as  vendor  or  otherwise,  or  participating  in  any 
benefits  placed  at  the  disposal  of  the  members. 

8.  The  functions  of  the  consultative  committee  shall  bo  to  advise 
(he  managers  as  to  tho  conduct  of  tho  coy's  business,  and  such  other 
functions  as  may  bo  assigned  to  them  by  the  coy  in  general  meeting. 
Where  the  committee  gives  any  advice  to  the  managers,  the  managers 
shall  act  in  accordance  with  such  advice,  unless  otherwise  directed  by 
a  general  meeting.  In  this  clause,  managers  shall  be  deemed  to 
include  the  persons  who  shall  bo  appointed  to  conduct  the  business  of 
the  coy  in  tho  absence  abroad  of  the  managers. 


Sometimes  it  is  provided  tliat  various  tliiiig.s  shall  only  bo  dono  witli  the- 
approval  of  tlio  committee,  and  the  committee  may  be  f^ivcn  power  to  f^ive 
directions,  general  or  special. 


1,1 


Form  291. 

lExecutive 
committee. 


9.  The  consultative  conmiittce  may  meet  together  for  the  transac- 
tion of  business,  adjourn  and  otherwise  regulate  their  meetings  as 
they  think  fit.  The  managers,  or  any  member  of  the  committee,  may 
at  any  time  convene  a  meeting  of  the  committee.  Until  otherwise 
determined,  two  members  of  the  committee  shall  be  a  quorum.  Ques- 
tions arising  at  any  meeting  of  tJie  committee  shall  be  decided  by  a 
majority  of  votes,  and  in  case  of  equality  of  votos  tlie  chairman  shall 
have  a  second  or  casting  vote.  A  moeLing  of  the  committee  may  elect 
a  chairman.  A  resolution  in  writing,  signed  by  the  majority  of  tho 
members  of  the  committee,  shall  be  deemed  equivalent  to  a  resolution 
passed  at  a  meeting  of  the  committee  duly  convened  and  held. 


TJio  directors  may  from  time  to  time  appoint  an  executive  com- 
mittee, consisting  of  not  less  than  two  and  not  more  than  five  of  the 
directors,  and  the  following  provisions  shall  apply  thto,  that  is  to 
say:  — 

(a)  The  directors  may  from  time  to  time  determine  which  of  their 
body  shall  be  members  of  the  executive  committee,  and  the 
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directors  may  at  any  time  modify,  dissolve,  or  reconstitute    Form  291. 
the  executive  committee,  and  may  make  such  regulation  in 
regard  thto  as  the  directors  may  think  expedient. 

(b)  The  executive  committee  shall,  subject  to  any  regulations  the 

directors  may  from  time  to  time  make,  be  competent  to 
exercise  all  or  any  of  the  powers,  authorities,  and  discretions 
vested  in  or  exercisable  by  the  directors. 

(c)  The  meetings  and  proceedings  of  the  executive  committee  shall 

be  governed  by  the  provisions  herein  contained  for  regu- 
lating the  meetings  and  proceedings  of  the  directors  so 
far  as  the  same  are  applicable  thto,  and  are  not  superseded 
by  any  regulations  made  by  the  coy  as  afsd. 

(d)  The  directors  may  from  time  to  time  fix  and  determine  the 

remuneration  to  be  pd  to  the  executive  committee,  and  such' 
remuneration  may  be  by  way  of  salary,  commission  on,  or 
participation  in,  profits  or  otherwise,  or  by  all  or  any  of 
those  modes,  and  shall  be  in  addition  to  any  remuneration 
payable  to  the  members  of  the  committee,  as  directors  or 
otherwise,  under  the  provisions  hof.      — -/-— 

Any  debentures  issued  by  the  coy,  and  any  trust  deed  for  securing  Form  292. 
the  same,  may  be  in  such  form  and  contain  such  provisions  as  the  gnecial  pro- 
directors  think  fit;  and  in  particular  any  such  debentures  or  trust  visions  as  to 
deed  may  provide  that  during  such  period  as  any  of  the  debentures  debentures, 
remain  outstanding,  no  transfer  of  shares  in  the  coy's  capital,  other 
than  fully  pd-up  shares,  shall  be  made,  and  that  the  coy  and  its 
directors  shall  not  perform  any  specified  acts  without  the  sanction 
of  the  trees  or  tree  for  the  time  being  acting  on  behalf  of  the 
holders  of  such  debentures;  and  that  during  such  period  any  such 
trees  or  tree  shall  have  a  right  to  attend  all  meeiings  of  the  directors 
or  of  any  committee  of  the  directors,  and  to  have  previous  notice 
of  all  such  meetings,  and  to  examine  all  or  any  of  the  books  and 
documents  of  the  coy;  and  that  during  such  period  the  debenture 
holders,  or  any  of  them,  shall  be  entld  to  attend  and  vote  at  general 
meetings  of  the  coy  or  general  meetings  for  specified  purposes,  and 
shall  have  such  number  of  votes  at  such  meetings  as  may  be  specified; 
and  that  the  debenture  holders,  or  trees  or  tree  of  any  such  deed, 
shall  have  power  to  appoint  any  one  or  more  director  or  directors 
of  the  coy,  and  to  remove  any  director  so  appointed;  and  all  such 
provisions  shall  have  effect  and  be  binding  on  the  coy,  and  its 
directors  and  members,  for  the  time  being  accordingly. 


A  Club  Company. 

The  directors  may  from  time  to  time,  by  instrument  under  seal,  Form  293. 

make  bye-laws  in  relation  to  the  club,  and  may  at  any  time  in  like  Bye-laws  for 

manner  annul  or  vary  any  bye-laws  so  made,  and  all  bye-laws  so  *^^^^* 
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Form  293.  made  and  for  llie  tinio  Leing-  in  force  slmll  lio  Idndiiif.,'-  (Jii  the  uKMubers 
'  of  the  clul),  and  shall  liave  full  ellect  accordingly;  and  it  is  expressly 
declared  that  the  following-  shall  he  deemed  to  be  bye-laws  in  relation 
to  the  club  within  the  inoanin'''  of  this  clause,  that  is  to  say,  regu- 
lations:— 

(1.)  As  to  tlio  persons  eligible  for  membership)  o(  the  clul. 

(2.)  As  to  the  conditions  on  which  persons  shall  be  admitted  t(j 
mend)orship  of  the  club. 

(3.)  As  to  the  cases  in  which  persons  shall  be  entid  to  life  inomber- 
ship  of  the  club. 

(4. )  As  to  the  entrance  JV'e>  ( if  any  i  payable  in  i expect  of  jncmber- 
ship  of  the  club 

(5.}  As  to  the  annual,  i|uart<'rly,  or  other  suhsci  i|»lion>  or  payments 
to  be  payable  by  tiio  ineudiers  of  the  club. 

(6.)  As  to  honorary  members  and  visitors. 

(7.)  As  to  the  manner  in  which  nKMubership  of  the  club,  whether 
for  life  or  otherwise,  may  be  terminated  or  ^;hall  determine. 

(8.)  As  to  the  rights  and  privileges  which  shall  be  accorded  to  the 
members  of  the  club. 

(9.)  As  to  the  qualifications,  restrictions,  and  conditions  which 
shall  be  attached  to  members  of  the  club. 

(10.)  As  to  arrangements  with  anj-  other  dubs  or  assuciaiiojis  for 
reciprocal  concession  or  otherwise. 

(11 . )  As  to  committees  of  n>embers  in  connectioji  with  the  manage- 
ment of  the  club,  and  as  to  the  appointment,  removal, 
qualification,  disqualification,  duties,  functions,  powers,  and 
privileges  of  members  of  any  such  comnuttees. 

(12.)  As  to  suspension  of  membership. 

Sometimes  tlie  registrar  has  rotjiurod  tlie  iasertioii  of  a  proviso  to  tlic  effect 
that  no  rejculatiou  sliall  be  made  under  this  clause  which  would  amount  to  such 
an  addition  or  alteration  of  the  articles  as  could  only  lofjally  bo  made  by  special 
resolution.     Sec  p.  755,  supra. 


Form  294.         in  cousou  of  the  great  labour,  expenses,  and  risk  which  A.  B.,  one 
rCT  7^      of  the  subscribers  of  the  raemdum  of  asson,  has  incurred  and  been 

of  promoter,     put  to  in  and  relating  to  the  promotion  and  formation  of  the  coy, 
and  in  registering  the  memdum  and  arts  of  asson  thof,  the  coy  shall, 

when  and  so  soon  as shares  shall  have  been  allotted,  pay  to  the 

said  A.  B.,  out  of  the  a.ssets  of  the  coy,  the  sum  of  £ . 

Payment  of  promotion  money  out  of  the  company's  funds  is  ultra  vires, 
unless  authorized  by  the  memorandum  or  articles.  He  Anglo-French  Co- 
operative Society,  21  Ch.  D.  492.  Such  an  article  is  an  authority  to  th» 
directors  to  pay  the  remuneration,  but  it  does  not  constitute  a  contract  on  which 
the  promoter  can  sue  the  company.  Be  Hereford  Wagon  Co.,  2  Ch.  D.  621; 
Eley  V.  Positive  Assurance  Co.,  1  Ex.  D.  88;  Re  Rotherham  Alum  Co.,  2.5 
V,\\.  D.  103.     See  also  Croskeu  v.  Bank  of  Wales,  4  Giff.  317;  Marl  rid  Bank  v. 
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Felly,  7  Eq.  442;  E)tgle field  Colliery  Co.,  8  C.  Div.  388;   Gluckstein  v.  Barnes,     Form  294 
(1900)  A.  C.  240;   British  Seamless  Paper  Box  Co.,  17  Ch,  D.  467;  Lagunas     - 
Nitrate  Co.  v.  Lagunas  Syndicate,  (1899)  2  Ch.  392;  Re  Sale  Botanical  Gardens, 
78  L.  T.  368 ;  and  other  cases  referred  to  above,  p.  148. 

If  A.  B.  is  to  allow  any  director  or  other  person  in  a  fiduciary  position 
towards  tlie  company  to  participate,  the  fact  should  appear.  See  Preston's 
case,  IG  W.  R.  668;   Englefield  Colliery  Co.,  ubi  supra. 

A  promoter  can  only  recover  from  the  company  what  he  has  paid  in  pre- 
liminary expenses  where  he  proves  a  contract.  English  Colonial  Produce  Co., 
(1906)  2  Ch.  435.  According  to  this  decision  he  could  recover  the  registration 
fees  without  proving  a  contract,  but  this  is  overruled.  See  National  Motor 
Mail  Coach,    (1908)   2   Ch.   515    (C.   A.),   affirming  Swinfen  Eady,   J. 


Whenever  any  shaieholder  in  tlio  coy  while  a  shareholder  shall    Form  295. 
either  obtain  any  patent  for  any  mechanical  or  other  invention  or  MembersMn- 
discovery  connected  with  or  likel}-  to  be  useful  in  any  jjart  of  the  veutions,  &c. 
coy's  works  or  business,  or  shall  make  or  become  possessed  of  any  i,°™^^^ht°f 
such  invention  or  discovery,  he  shall  in  the  first  instance  make  to  the  pre-emption, 
directors  a  written  offer  to  .sell  the  same  to  the  coy  at  the  fair  value, 
and  upon  the  footing  that  any  difference  in  regard  thereto  shall  bo 
referred  to  two  arbitrators,  one  to  be  appointed  by  each  party  in 
difference,  and  if  the  directors  shall  cither  decline  such  offer,  or  shall 
for  the  space  of  six  calendar  months  next  after  such  offer  shall  have 
been  made,  neglect  to  accept  the  same  in  writing,  then  and  in  such 
ease  the  shareholder  making  such  offer  shall  be  at  liberty  forthwith 
to  sell  or  otherwise  deal  with  his  sd  patent,  invention,  or  discovery 
as  he  shall  think  most  expedient  for  his  own  benefit,  and  in  estimating 
the  value  or  the  price  to  be  pd  for  the  same  by  the  coy,  the  directors 
and  the  arbitratoi's,  or  an}'  umpire  resply,  may  take  into  conson  how 
far  the  person  making  such  invention  or  discovery  has  derived  assist- 
ance therein  from  his  being  connected  with  or  employed  by  the 
coy,  or  from  experiments  made  by  or  at  the  expense  of  the  coy  with  "• 

reference  to  such  invention  or  discovery,  and  may  make  due  allow- 
ance for  such  assistance. 


Ascertainment  of  Profits. 

Profits  shall  be  ascertained  by  means  of  a  balance-sheet  specifying    Form  296. 
on  the  one  side  all  the  debts  and  liabilities  of  the  coy  (pd-up  capital  gj^^.^^ 
and  reserves  being  treated  for  this  purpose  as  liabilities),  and  on  the  account, 
other  side  all  the  assets  of  the  coy  (except  uncalled  capital)  according 
to  their  respective  values  as  determined  by  the  directors  with  the 
assistance,  when  necessary,  of  expert  advice,  and  the  credit  balance 
shall  be  considered  profit,  and  any  debit  balance  shall  be  placed  to  the 
debit  of  any  subsequent  balance-sheet  until  the  same  shall  have  been 
made  good  or  cancelled. 
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Form  296.         1^''®  above   form  was  inscrtod  where  the  parties  desired  the  single  account 
system  to  bo  adopted,  and  to  preclude  any  suggestion  that  the  double  account 

system  should  apply. 

The  single  account  system  is  specially  applicable  to  the  case  of  companies 

which  from  time  to  time  sell  off  part  of  their  land,  and  to  financial  companies. 


Form  297. 

Separate 
capitjil  and 
revenue 
accounts  to  be 
kept  an'l  divi- 
dends jiayable 
out  of  latter. 


1 .  Separate  accounts  sliall  be  kept  as  to  the  capital  and  revenue  of 

the  coy,  that  is  to  say,  there  shall  be  kept — 

(1)  A  capital  account  specifying  the  nature  and  amount  of  all 

investments  and  securities,  and  all  other  assets  in  the  nature 
of  capital  for  the  time  being  belonging  to  the  coy,  and  such 
capital  account  shall  be  from  time  to  time  debited  with  all 
capital  expenditure  of  the  coy. 

(2)  A  revenue  account  stating  the  re^pivc  amounts  of  all  dividends 

and  income,  and  otlier  returns  in  tlie  nature  of  income,  from 
time  to  time  arising  from  the  inve,3tments  and  securities 
afsd,  and  specifying  the  sources  from  wliich  such  dividends 
and  income  respiy  have  been  derived,  and  also  stating  under 
convenient  heads  the  re?pive  amounts  and  sources  of  all 
other  returns  in  the  nature  of  income  or  revenue,  and  such 
revenue  account  shall  be  debited  with  all  outgoings  and 
expenditure  not  being  capital  expenditure. 

2.  Upon  selling  or  purchasing  any  investment,  or  other  transaction, 
the  trees  shall  as  nearly  as  possible  adjust  the  rights  as  between  the 
capital  and  revenue,  and  if,  as  regards  any  expenditure  or  otherwise, 
any  question  shall  arise  as  to  what  pt  thof  is  properly  chargeable  to 
capital  account  and  what  to  revenue  account,  it  shall  rest  with  the 
trees  to  determine  such  question,  and  their  determination  shall  be 
conclusive. 

3.  Without  prejudice  to  clause  100  hof,  the  net  revenue  of  the  coy 
of  each  year  shall  be  applicable  as  follows,  that  is  to  say:  — 

(a)  To  the  payment  of  a  dividend  on  the  capital  pd  up  on  the  issued 

shares  at  such  rate  as  the  coy  in  general  meeting,  on  the 
recommendation  of  the  directors,  shall  determine;  and 

(b)  The  surplus   may  be  carried  forward,  or  may  be  placed  to 

reserve,  or  pt  thof  may  be  carried  forward  and  pt  may  be 
carried  to  reserve  as  the  coy,  on  the  recommendation  of  the 
directors,  shall  determine. 


The  above  form  is  a  sample  of  the  form  of  clauses  adopted  in  one  ease  on  the 
assumption  that  the  dicta  in  Lee  v.  NeucJntel  Co.,  infra,  p.  890,  might  be  relied 
on,  but,  having  regard  to  subsequent  cases,  it  is  more  than  doubtful  whether  it 
can  safely  be  adopted,  for  it  provides  for  distribution  of  the  income  of  the  year 
notwithstanding  past  losses.  See  further,  infra,  p.  835  et  seq.  Form  298  goes 
further.  Looking  to  Bond  v.  Barrow  Ilcematite,  (1902)  1  Ch.  353,  it  appears  at 
any  rate  necessary  to  add  to  paragraph  (2)  of  clause  1  the  words  "  and  with  all 
losses  of  circulating  capital." 
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Another. 


Divideuds  shall  only  be  payable  out  of  the  net  revenue,  and  such  Form  298. 
net  revenue  for  any  year,  or  other  specified  period,  shall  be  arrived  at 
by  an  account  showing  on  the  one  side  all  the  income  of  the  coy 
during  such  year  or  other  period  actually  received  in  respect  of  divi- 
dends, interest,  commission,  remuneration  for  services,  or  otherwise, 
whether  received  in  cash,  shares,  debentures,  or  other  assets,  and  on 
the  other  side  all  outgoings  for  such  year  or  other  period  in  respect  of 
management  expenses,  rent,  rates  and  taxes,  interest  on  loans  and 
advances,  and  commissions  and  other  remuneration  in  respect  of 
services  rendered,  and  any  other  ordinary  outgoings  pd  or  payable, 
and  also  loss  of  circulating  capital,  and  in  so  far  as  such  income 
exceeds  such  outgoings  the  surplus  shall  be  deemed  to  be  net  revenue 
of  the  coy  and  shall  be  divisible  accordingly,  notwithstanding  any 
loss  or  diminution  in  value  of  capital  assets,  and  it  shall  be  for  the 
directors  to  determine  what  receipts  are  revenue  within  the  ineaning 
of  this  clause,  and  their  determination  shall  be  conclusive. 

The  above  clause  was  used  in  the  case  of  a  company  limited  by  guarantee,  but 
having  a  capital  divided  into  shares.  Having  regard  to  sects.  4  and  21  of  the 
Companies  (Consolidation)  Act,  1908,  the  clause  as  regards  subse:iucntly  regis- 
tered companies  can  only  be  re'icd  on  if  it  can  be  used  in  the  case  of  a  company 
limited  by  shares,  and  this  is  doubtful. 


1.  Save  as  otherwise  from  time  to  time  determined  by  a  general    Form  299. 
meeting,  the  business  of  the  coy  shall  be  confined  to  that  of  acquiring,  Howprofits" 
holding,  and,  as  occasion  may  in  the  opinion  of  the  directoi's  require,  to  be  ascer- 
disposing  of  investments  and  receiving  the  income  thof,  and  dealing 

with  the  same  and  such  other  matters  incidental  to  the  promises  as  are 
authorized  by  the  memdum  and  arts  of  asson  of  the  coy. 

2.  The  expression  "the  profits  of  the  coy  of  each  year,"  contained 
in  clause  115,  shall  be  deemed  to  moan  the  revenue  of  the  coy  of  each 
year  from  dividends  and  interest  less  all  outgoings  of  the  year  for 
management  expenses,  interest  on  loans  and  advances,  legal  expenses, 
rent,  rates,  taxes,  remuneration  for  services,  and  insurance,  and 
accordingly,  in  ascertaining  the  profits  afsd,  it  shall  not  be  necessary 
to  make  good  any  losses  or  depreciation  or  diminution  in  value  of  any 
of  the  assets  (except  circulating  capital).  Nevertheless,  the  directors 
may,  if  they  think  fit,  carry  any  of  the  profits  ascertained  as  afsd  to 
reserve  as  provided  by  clause  109  hof.  It  shall  be  for  the  directors  to 
determine  any  questions  that  may  arise  under  or  in  relation  to  this 
clause,  and  their  determination  shall  be  conclusive. 

The  above  clauses  were  adopted  by  a  trust  company  which  desired,  as  far  aa 
possible,  to  bring  itself  within  the  decision  in  Verner  v.  Gen.  ^  Commercial  Trust 
Co.,  infra,  p.  833.     See  also,  however,  note  to  Form  297. 
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Arbitration. 


Form  300. 

Dift'ereucen  to 
be  referred. 


\\  hcnovor  any  diii'eronce  arises  between  the  toy,  on  (lie  one  hand, 
and  any  of  the  members,  their  exors,  admors,  or  assigns,  on  the  other 
hand,  touchinp,-  the  true  intent  or  constriiction,  or  the  incidents  or  con- 
.secjuences  of  these  presents,  or  of  the  statutes,  or  touching  anything 
then  or  thereafter  done,  executed,  omitted,  or  suffered  in  pursuance  of 
these  presents,  or  of  the  statutes,  or  touching  any  breach,  or  alleged 
breach,  of  the.se  presents,  or  any  claim  on  account  of  any  such  broach 
or  alleged  breach,  or  otherwise  relating  to  the  premises,  or  to  these 
presents,  or  to  any  statute  affecting  the  coy,  or  to  any  of  the  affairs  of 
the  coy,  every  such  difference  shall  be  referred  to  the  decision  of  an 
arbitrator,  to  be  appointed  by  the  parties  in  diffeix>nce,  or  if  they 
cannot  agree  upon  a  single  arbitrator  to  the  decision  of  two  arbitra- 
tors, of  whom  one  shall  be  appointed  by  each  of  the  parties  in 
difference. 


An  arbitration  ciauso  i.s  sometimes  inserted,  but,  as  u  general  rule,  it  may  be 
omitted   with   advantage.     See,   further,   the   Arbitration   Act,   1889. 

Tliat  Act  applies  to  submissions  as  well  before  as  after  the  Act.  Uilliams  v. 
atepney,  (1891)  2  Q.  B.  257. 


Balance-sheet 
not  to  be 
laid  before 
general 
iiieetintr 


Balance-sheet  to  be  kept  Private. 

Form  300a.  i-  Once  at  least  in  every  year  the  directors  sliall  prepare,  or  cause 
to  be  prepared,  a  balance-sheet  made  up  to  a  date  not  more  than  throe 
months  before  the  annual  general  meeting,  showing  the  company's 
financial  position.  Such  balance-sheets  shall  be  signed  on  behalf  of 
the  board  by  two  directors  of  the  company,  and  the  directors  shall 
report  to  the  annual  general  meeting  as  to  the  company's  affairs  and 
the  amount  (if  any)  which  they  recommend  to  be  paid  by  way  of 
dividend,  and  the  amount  (if  any)  which  they  propose  to  carry  to  the 
reserve  fund.  The  report  of  the  auditors  on  the  accounts  examined 
by  them  shall  be  read  to  the  shareholders  at  the  annual  general 
meeting,  and  such  report  sliall  ho  open  to  the  inspection  of  any 
shai-eholder. 

2.  The  annual  balance -slieet  aforesaid  shall  not  be  laid  before  the 
company  in  g-eneral  meeting,  but  it  shall,  on  the  tliree  days  preceding 
the  annual  meeting,  be  open  to  inspection  at  the  company's  office  by 
any  shareholder  of  the  company  desiring  to  see  the  same.  No  share- 
holder shall  be  entitled  to  make  or  obtain  a  copy  of  such  balance- 
sheet,  nor  sliall  it  be  issued,  circulated,  or  published. 
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Winding-up. 
The  assets  of  the  coy  in  windiug-up  available  for  distribution    Form  301. 
auiono-  the  members  shall  be  applied,  first,  in  repaying  to  the  holders  ^^^  ^^^^^^ 
of  the°sd  preference  shares  the  amount  pd  up  thereon;  then  in  repay-  ajets  to^ 
ing  to  the  holders  of  the  deferred  and  other  shares  the  amount  pd  ^-tnbuted. 
up  on  such  shares;  and  the  residue  (if  any)  shall  be  divided  among 
the  members  in  proportion  to  the  nominal  amount  of  the  capital 
held  by  them  resply. 

In  the  absence  of  special  provision,  the  holders  of  preference  shares  stand  in  a 
windins-up  on  a  level  with  the  holders  of  the  ordinary  shares,  that  is  to  say 
Their  preferential  dividend  ceases  at  the  commencement  of  the  wmdmg-up,  and 
h  y  c'an  claim  no  preference  on  the  return  of  capital  London  Incl.aEu,^ 
Co  5  Eq  519:  Grijffith  v.  Paget,  6  C.  D.  511;  7?.  Barrotv  HcemaUte  Steel 
Co'     8  Ch.  D    582;  mrek  v.  Cropper,  U  App.  Cas.  525.     See  p.  577,  supra^ 

Where  the  company  has  proved  in  the  bankruptcy  of  V^;!  .^l  20^  I 
uncalled  liability  on  his  shar^-s,  and  has  received  a  dividend  of  less  than  20..  in 
iTthat  does' not  entitle  the  trustee  in  bankruptcy  to  ran c  a        f,  y^.d 
shareholder  in  a  subsequent  winding-up.     West  Coast  GoMneld.,  Forr.  .  fn.- 
tee's  Clninu  (1905)  1  Ch.  597;  affd.   (1906)  1  Ch.  1. 

If  the  coy  shall  be  wound  up,  the  assets  available  for  distribu-    Form  302. 
tion  amono-  the   members  shall  be  applied,  in  the   first  place,  in  preference  to 
repaying  to  the  holders  of  the  A.  shares  the  amount  pd  up  thon,  and  h^older^s^of 
the  residue  shall  belong  to  the  holders  of  the  B.  shares. 

la  the  event  of  the  coy  being  wound  up  the  assets  remaining  after  Form  303. 

the  return  of  the  whole  of  the  pd-up  capital  shall  belong,  as  to  j,^^^^^^,' 

nine-tenths    to  the  holders  of  the  shares  other  than  the  founders  shares, 
shares,  and  as  to  the  residue  to  the  holders  of  the  founders'  shares. 

In  the  event  of  the  coy  being  wound  up  the  assets  thof  available    Form^04. 
for  cUstribution  among  the  members  shall  be  applied,  first,  m  repay-  gp^^.^^ 
ina-  to  the  holders  of  the  shares,  other  than  those  to  be  issued  pur- 
suant to  the  sd  agreemt  of  the day  of ,  the  full  amount  pd 

up  on  the  shares  held  by  them  resply;  secondly,  in  paying  to  the 
holders  of  the  shares,  to  be  issued  pursuant  to  the  sd  agreemt,  the 
amount  credited  as  pd  up  thon;  and  the  residue  (if  any)  oi  such 
assets  shall  belong  to  and  be  divided  among  the  members  m  propor- 
tion to  the  nominal  amount  of  capital  held  by  them. 
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MISCELLANEOUS  NOTES. 


Prooedure  at 

general 

nieetinLTS. 

The  ohairmtin. 


Qaorum. 


Reading:  of 
notice  and 
miautes. 


Procedure  at  General  Meetings. 

The  articles  generally  provide  that  the  chairman  {'il  any)  of  the 
board  of  directors  is  to  take  the  chair  at  every  general  meeting, 
whether  ordinary  or  extraordinary.  See  p.  698.  But  there  are  cer- 
tain events  in  which  the  articles  commonly  leave  the  selection  of 
the  chairman  to  the  shareholders  present  at  the  meeting. 

At  the  time  appointed  for  the  meeting,  the  person  (if  any)  who  is 
entitled  according  to  the  articles  to  preside  should  at  once  take  the 
chair.  If  there  is  no  such  person  present,  the  members,  after  the 
lapse  of  a  proper  interval,  usually  fixed  by  the  articles,  should  elect 
a  chairman.  This  will  be  effected  by  passing  a  resolution,  duly  pro- 
posed and  seconded,  "  That  Mr.  be  appointed  chairman  of  this 

meeting."    Some  leading  shareholder  will  propose  this. 

Ou  the  chairman  taking  the  chair,  the  secretary  should  lay  before 
him  an  agenda  paper. 

The  chairman,  having  taken  the  chair,  will  ascertain  that  a  proper 
quorum  of  members  is  present.  This  depends  on  the  articles.  Some- 
times a  specified  number  forms  a  quorum,  and  sometimes  a  specified 
number  holding  a  certain  amount  of  the  capital.  Very  commonly 
the  quorum  for  an  ordinary  meeting  is  dillereut  from  that  of  an 
extraordinary  meeting.  See  p.  698,  supra.  In  order  to  ascertain 
that  a  quorum  is  present,  it  ma}'  be  necessary  to  refer  to  the  register 
of  members  and  share  ledger,  and  accordingly  they  should  be  brought 
to  the  meeting. 

If  there  is  not  a  quorum  present  within  the  time  fixed  by  the 
articles,  the  meeting  must  be  dissolved  or  adjourned,  according  to  the 
provisions  of  the  articles.     See  p.  699,  supra. 

If,  however,  it  appears  that  a  proper  quorum  is  present,  the  chair- 
man should  announce  the  fact,  and  should  then  call  on  the  secretary 
to  read  the  notice  convening  the  meeting.  This  having  been  done, 
the  secretary,  according  to  the  practice  of  some  companies,  will  be 
required  to  read  the  minutes  of  the  last  general  meeting;  and  the 
chairman  will  then  say,  "  Gentlemen,  with  your  approval,  I  propose 
to  sign  these  minutes  as  correctly  entered."  Upon  this  debate  may 
arise,  but  the  only  question  should  be  whether  they  are  a  correct 
record  of  what  passed,  and  the  chairman  should  keep  the  discussioji 
to  the  point.     The  minutes,  if  found  correct,  or  when  corrected,  will 
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be  signed  by  the  chairman.     The  object  of  signing  is  to  obtain  the 
benefits  conferred  by  sect.  71  of  the  Act  of  1908.    See  p.  745,  supra. 

There  is  no  legal  necessity  thus  to  read  and  confirm  the  minutes. 
In  some  companies  the  chairman  of  the  meeting  to  which  the  minutes 
relate  signs  them  as  soon  as  they  are  entered  up. 

After  these  preliminaries,  the  meeting  will  proceed  to  transact 
the  business  for  which  it  was  convened. 

At  an  ordinary  meeting  the  first  step  will  be  for  the  chairman  to  Ordinary 
refer  to  the  directors'  report,  which  will  probably  be  taken  as  read,  busmess, 
and  make  a  speech  in  relation  thereto,  concluding  -with  a  motion, 
"  That  the  report  and  accounts  be  received  and  adopted."     This 
having  been  seconded,  the  chairman  will  put  the  question  to  the 
meeting  as  follows: 

"  The  question  is.  That  the  report  and  accounts  be  received  and 
adopted."  This  is  the  stage  for  discussion,  and  members  will  pro- 
bably rise  and  speak  in  support  of  or  opposition  to  the  motion. 
The  chairman  should  name  those  who  rise  to  address  the  meeting. 

It  is  not  necessary,  apparently,  that  every  one  who  wants  to  speak 
should  be  heard,  or  that  any  speaker  should  be  heard  at  an  inordinate 
length.  "As  to  the  closure,"  says  Chitty,  L.  J.,  in  Wall  v.  London 
and  Northern  Assets  Corp.,  (1898)  2  Ch.  469,  483,  "I  think  if  we 
laid  it  doAvn  that  the  chairman,  supported  by  a  majority,  could  not 
put  a  terjuination  to  the  speeches  of  those  who  were  desirous  of 
addressing  the  meeting,  we  should  allow  a  small  minority,  or  even  a 
member  or  two,  to  tyrannize  over  the  majority  ...  we  should  put 
[a]  weapon  into  the  hands  of  the  minority  which  might  involve  the 
company  in  all-night  sittings.  ...  I  am  not,  of  course,  saying  that 
the  majority  must  not  listen  to  reasonable  arguments  for  a  reason- 
able time." 

When  the  discussion  has  been  brought  to  a  close,  the  chairman  will  Putting  thii 
rise  and  reply  to  any  criticisms  which  have  been  made,  and  to  any  y^^®***^^*^"- 
relevant  questions  that  have  been  asked,  and  will  in  conclusion  finally 
put  the  question  thus:  "  The  question  is.  That  the  report  be  adopted. 
Those  who  are  in  favour  of  the  motion  hold  up  one  hand  .  .  . 
30,  and  the  contrary  ...  10.  I  declare  this  motion  carried" 
[or  "  negatived"]. 

The  articles  very  commonly  provide  that  every  question  shall  be  show  of 
decided  in  the  first  instance  by  a  show  of  hands,  and  where  this  is  liands. 
the  case  a  show  of  hands  must  be  taken;  but  even  if  there  is  no  such 
provision,  a  .show  of  hands  should  be  taken,  for  that  is  the  common 
law  mode  of  taking  the  sense  of  a  meeting.  See  p.  G99.  Upon  a 
show  of  hands  the  chairman  will  look  to  the  number  of  liands  only, 
and  will  not  take  into  account  the  votes  which  the  owner  of  each 
represents  in  person  or  as  pro.xy.  See  p.  699.  In  other  words,  in 
the  absence  of  a  poll  hands  only  count. 

Though  it  is  not  uncommon  to  declare  the  number  of  hands  in 


.S4« 


ARTICLES  OF  ASSOCIATION.  [ChAP.   IX, 


I'avour  oi'  or  against  a  motion,  the  cluiiimun  is  not  bound  to  inake 
such  declaration. 
^o^'  The  chairman  having  declared  the  result,  a  poll  may  be  demanded 

in  accordance  with  the  articles,  or  the  Act.  As  to  polls,  »see  further, 
fnipra,  pp.  699 — 702,  and  infra,  p.  850. 

A  poll  may,  unless  the  articles  otherwise  provide,  be  taken  either  at 
once  or  at  some  future  day.  The  articles  generally  vest  in  the 
chairman  tlie  right  to  determine  (his  point— when  the  poll  shall  be 
taken. 

Generally  speaking,  it  is  more  convenient,  if  the  articles  allow,  to 
take  the  poll  at  once,  but  there  may  be  cases  in  which  an  adjourn- 
ment is  desirable,  e.ff..  where  it  will  reipiiro  many  hours  to  take  Ihe 
poll. 

The  poll  having  been  taken,  the  chairman  will  state  the  result,  and 
will  declare  the  fate  of  the  motion  accordingly. 
Adjoumniont        When  a  poll  has  been  granted  and  tlie  chairman  has  fi.xed  some 
future  period  for  taking  it,  e.g.,  "Monday  next,  the  — th  instant, 

between  the  hours  of and  ,  at  the  registered  oilice  of  the 

compan}',"  or  "here,  so  soon  as  the  other  business  of  the  meeting 
shall  have  been  transacted,"  there  is  no  objection  to  the  meeting 
transacting  in  the  meantime  any  o'.her  business  which  it  is  competent 
to  transact.  If  there  be  none  such,  the  mooting  will  probably  be 
adjourned  till  after  the  taking  of  the  poll.  If  the  poll  is  to  be  taken 
at  a  future  day,  the  meeting  will  be  adjourned  to  a  subsequent  day; 
if  it  is  to  be  taken  at  once  or  after  the  transaction  of  the  other 
business  the  meeting  will  be  adjourned  for  a  short  time,  but  no 
adjournment  is  necessary,  for  the  poll  is  part  of  tlie  business  of  the 
meeting.  Where  the  company  is  a  small  one,  the  taking  of  the  poll 
may  be  effected  in  a  very  short  space  of  time,  and  in  such  case  ^o 
adjournment  may  be  necessary. 

If  the  meeting  is  adjourned  to  hear  the  result  of  the  poll,  the  chair- 
man will,  at  the  adjourned  meeting,  sLa!e  the  result,  and  declare  that 
the  motion  has  been  carried  or  negatived  accordingly. 

Where  the  articles  give  power  to  adjourn  "with  the  consent  of 
the  meeting  "  the  chairman  cannot  adjourn,  even  to  take  a  poll,  with- 
out that  consent.    On  the  other  hand  the  meeting  cannot,  in  such  case, 
adjourn  without  his  consent.    See  p.  702.    But,  if  the  chairman  fixes 
a  future  day  for  the  poll,  the  meeting,  in  contemplation  of  law,  con- 
tinues until  the  poll  has  been  taken,  whether  it  be  adjourned  by 
resolution  or  not.     See  supra,  p.  702. 
Proposing .lud       It  may  here  be  observed  that,  although  it  is  usual  for  motions  to  be 
'^^t!°°k'°°'        proposed  and  seconded,  and  tlicn  for  the  question  to  be  formally  put 
necessary.         ^t)  the  meeting,  a  less  formal  course  of  procedure  may  be  perfectly, 
valid  unless  it  be  contrai'y  to  the  articles,  e.g.,  if  the  chairman  puts 
the  question  without  its  having  been  proposed  or  seconded  by  any  one, 
and  the  meeting  votes  thereon,  this  may  be  valid. 
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After  adopting-  or  rejecting  the  directors'  report,  an  ordinary  meet-  Busmess  of 
ing  usually  proceeds  to  the  declaration  of  a  dividend  in  accordance  ^^JJing^ 
with  the  recommendation  of  the  directors.     See  supra,  p.  7G5.    And 
afterwards  it  elects  or  re-elects    directors    and    other    officers,  and 
transacts  any  other  business  which  it  is  competent  to  transact. 

A  general  meeting  usually  closes  with  a  vote  of  thanks  to  the  Vo^teof 
chairman,  and,  if  the  company  has  been  prosperous,  with  similar  votes 
in  favour  of  divers  other  persons  connected  with  it,  e.g.,  the  manager, 
the  secretary,  the  agents,  &c.    For  example — 

"  That  the  best  thaiiks  of  this  meeting  be  presented  to  the  directors  for  their 
very  successful  management  of  the  company's  business  during  the  past  year." 

"That  the  thanks  of  this  meeting  be  presented  to  Mr. ,  the  manager; 

to  Mr.  ,  the  secretary;  and  to  the  other  officers  and  employes  of  the  com- 
pany, for  their  efficient  services." 

"That  the  cordial  thanks  of  this  meeting  be  presented  to  the  chairman  for 
his  able  and  courteous  conduct  in  the  chair." 

The  procedure  at  an  extraordinary  or  special  general  meeting  is  f^^''^^^^^^-^^ 
much  the  same  as  that  at  an  ordinary  meeting.  After  the  chair  has 
been  taken,  the  notice  read,  and  the  minutes  of  the  last  meeting 
signed,  the  chairman  usually  explains  the  circumstances  which  have 
led  the  directors  to  convene  the  meeting,  and  concludes  with  a 
motion,   e.g.:  — 

"  That  the  directors  be  authorized  to  borrow,  on  behalf  of  the  company,  the 
sum  of  10,000/!. ;  "  or— 

"That  the  capital  of  the  company  be  increased  to  il by  the  creation  of 

new  shares  of  £ each;  "  or — 

"That  the  contract,  dated,  &c.,  and  read  to  this  meeting,  be  approved,  and 
that  the  directors  be  authorized  to  carry  the  same  into  effect." 


It  sliould  be  seen  that  the  motion  comes  within  the  terms  of  the 
notice.  See  p.  695.  The  motion  having  been  seconded,  the  chairman 
will  put  it  to  the  meeting,  and  the  subsequent  proceedings  will  be 
similar  to  those  above  detailed. 

Where  a  meeting  has  been  called  pursuant  to  a  requisition  of  share- 
holders, one  of  the  requisitionists  usually  moves  the  resolution. 

If  at  a  general  meeting  the  chairman  perceives  that  the  time  of  the  Motion  that 
meeting  is  being  wasted  by  a  cantankerous  shareholder,  and  that  the  2"^"^°^    ® 
meeting  wants  to  vote,  he  may  move  or  get  someone  else  to  move, 
"  That  the  question  be  now  put,"  and  if  this  is  decided  in  the  affirma- 
tive, will  act  accordingly.    A  meeting  is  not  bound  to  hear  a  member, 
nor  is  the  chairman  bound  to  get  him  a  hearing. 

A  chairman  should  rule  a  meeting  fairly  and  firmly.  His  duty  is  tx) 
keep  order  and  see  that  the  business  is  properly  conducted.  He 
.should  bear  in  mind  that  if  a  majority  of  the  members  of  the  company 
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aro  with  him,  a  minority  will  not  bo  able  to  upsot  tlio  proceedings 
merely  because  some  slierht  irregularities  have  occurred  at  a  ineotinof. 
See  pp.  74,  75. 

Amendments. 

Amendmeut*        ipj^g  time  for  moviuf^  an  amendment  is  after  Llio  motion  has  been 
to  motion .  .  . 

moved,  seconded,  and  put  by   the  chairman  of  the   meeting.     No 

amendment  can  be  moved  wliich  goes  beyond  the  notice  convening 
the  meeting,  or,  in  the  case  of  an  ordinary  meeting,  beyond  the  scope 
of  the  ordinary  business  which  by  the  regulations  may  be  transacted 
thereat  without  special  notice;  e.g.,  see  clause  50  of  Table  A.,  infra, 
Appx.  And  if  any  member  puts  forward  any  irregular  amendment, 
the  chairman  should  point  out  the  irregularity,  and  should  decline  to 
submit  the  amendment  to  the  meeting.  For  e.varaple,  if  the  meeting 
is  an  ordinary  one,  and  a  motion  is  submitted  that  the  reports  and 
accounts  be  received  and  adopted,  an  amendment  that  all  the  directors 
be  removed  from  office,  or  that  the  articles  of  association  be  altered, 
•  would  be  irregular.  But  an  amendment  to  the  effect  that  the  accounts 
and  balance-sheet  be  received  but  not  adopted,  and  that  a  committee 
be  appointed  to  look  into  them  and  to  report,  and  that  the  meeting  be 
adjourned,  would  be  within  the  competency  of  the  meeting.  So,  too, 
if  the  meeting  be  convened  to  pass  a  resolution  increasing  the  capital, 
an  amendment  that  the  directors  be  authorized  to  borrow,  or  that  a 
dividend  be  declared,  would  be  irregular,  for  these  are  not  within  the 
notice.  An  amendment  cannot  be  adopted  if  the  adoption  would  in 
effect  render  the  notice  convening  the  meeting  misleading.  Thus, 
where  a  meeting  was  convened  to  consider  resolutions  for  reconstruc- 
tion of  the  company,  and  for  winding-up  in  regard  thereto,  and  at 
the  meeting  a  naked  resolution  for  winding-up  was  passed,  it  was  held 
to  be  invalid  as  a  departure  from  the  notice,  which  only  contemplated 
a  winding-up  for  the  purposes  of  reconstruction.  Teed^  and  BisJiop, 
Limited,  W.  N.  (1901)  52.  "A  shareholder,"  said  Cozens-Hardy,  J. 
[in  deciding  that  case],  "receiving  the  noace  might  very  well  say 
that  he  would  not  trouble  to  attend  an  ordinary  reconstruction  meet- 
ing, and  at  the  same  time  might  have  the  strongest  objection  to  an 
ordinary  voluntary  winding-up  which  was  something  more  than  a 
winding-up  for  the  limited  pui'pose  of  reconstructing  the  company." 
This  is  in  accord  with  what  Page- Wood.  V.-C,  said  in  Clinch  v. 
Financial  Corporation,  5  Eq.  461:  "How  is  it  possible  for  the  Court 
to  know  how  many  shareholders  have  abstained  from  attending  the- 
meeting,  being  satisfied  that  the  arrangement  as  it  was  proposed 
was  advantageous  to  them,  and  being  quite  content  to  exercise  no 
voice  about  it?" 

Where,  however,  by  the  articles  or  the  Act,  there  is  general  power 
to  deal  with  certain  business  at  a  general  meeting  without  notice 
of  such  business,  the  fact  that  the  notice  convening  the  meeting 
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specifies  a  particular  resolution  for  dealing-  with  such  business  does 
not  limit  the  powers  of  the  meeting-,  or  preclude  an  amendinent. 
Bethell  v.  Trench  Tubeless  Co.,  a901)  1  Ch.  408.  In  that  case  it  was 
held  that  at  a  meeting  to  confirm  a  special  resolution  for  winding-up 
voluntarily,  the  companj-,  having  without  notice  a  general  power 
under  the  Act  to  appoint  a  liquidator,  might  appoint  B.,  though  the 
notice  stated  that  A.  would  be  proposed.  So,  if  the  notice  convening- 
an  ordinary  meeting  states  that  A.  and  B.  will  be  proposed  as 
directors,  this  does  not  prevent  an  amendment  for  the  appointment  of 
C.  and  D.,  if  by  the  regulations  the  appointment  of  directors  is  part 
of  the  business  of  the  meeting,  and  requires  no  special  notice.  See 
further,  Betts  &  Co.,  Ltd.  v.  Macnaghten,  (1910)  1  Ch.  430,  accord- 
ing to  which,  where  a  notice  has  to  state  the  general  nature  of 
the  special  business,  any  amendment  can  be  passed  of  a  like  nature, 
but  it  is  doubtful  whether  this  is  good  law.  See  supra,  pp.  692 — 694. 
At  ;i  meeting  held  to  confirm  a  resolution  passed  by  the  requisite 
majority  at  a  former  meeting,  so  as  to  make  it  a  special  resolution, 
it  is  irregular  to  propose  an  amendment  to  that  resolution:  "because 
tJie  single  purpose  of  the  meeting  was  to  say, — Aye  or  Nay, — is  the 
original  resolution  to  stand  or  fall?"  Wall  v.  London  and  Northern 
Assets  Corporation,  (1898)  2  Ch.  469.  484,  supra,  p.  845. 

Nevertheless,  an  amendment  fairly  relevant  and  tvithin  the  'notice 
or  purpose  may  generally  be  moved .  See  further,  p.  092.  An  amend- 
ment sometimes  purports  to  modify  the  original  motion;  e.g.,  if  the 
motion  is  to  increase  the  capital  to  10,0002.,  A.  B.  may  rise  and  move 
that  the  proposed  resolution  be  amended  by  substituting  5,000Z.  for 
]0,000Z.;  but  more  commonly  in  company  meetings  an  amendment  is 
framed  as  an  alternative  motion;  e.g.,  A.  B.  will  say:  "  I  move  as  an 
amendment  that  the  capital  be  increased  to  5,000Z."  If  at  a  meeting 
an  amendment  is  duly  moved  and  seconded,  the  debate  on  the  original 
motion  and  the  amendment  will  proceed  concurrently,  some  members 
supporting  one  and  some  the  other.  The  debate  having  concluded, 
the  chairman  will  put  the  amendment  or  amendments  to  the  meeting 
thus: — 

''The  original  motion  was,  That,  kc.  To  this  an  amendment  has  been  moved,. 
That,  &c.  Those  who  are  in  favour  of  the  amendment  hold  up  one  hand.  .  .  - 
Those  who  are  against  the  amendment  hold  up  one  hand.  .  .  .  The  amendment 
is  negatived  [or  carried,  as  the  case  may  be].'" 


A  poll  can  then  be  demanded  subject  to  the  regulations. 

Where  the  amendment  is  negatived  the  original  motion  stands,  and 
iiuless  a  further  amendment  be  proposed  will  then  be  put  (p.  845) 
by  the  chairman  of  the  meeting.     Rut  if  the  amendment  be  affirmed, 

P.  3  I 
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thou  the  origiual  motion  duly  ainonJed  should  again  bo  put  to  tho 
meotino-.  The  chairaiau  .should  sav:  'The  niotiou  as  auioiided  is 
that  the  capital  be  increased  to  ofiOOl.  Those  who  are,  &c.  "  Thi8 
is  the  regular  course.  But  where  an  amoudmeut  is  framed  as  an 
alternative  motion  as  al)Ove  mentioned  and  is  affirmed,  it  is  a  very 
common  practice  to  treat  this  as  a  final  detx3rmination  of  the  ques- 
tion without  putting  the  amended  resolution  again  to  the  meeting. 
TJiis  course,  however,  sometimes  leads  to  inconvenience,  and  it  can- 
not be  adopted  wheitJ  there  are  several  amendmojits.  In  such  a  case 
the  amendment.s  should  bo  ])ut  by  the  chairman  to  tho  meeting  in 
the  order  in  which  they  affect  the  main  question,  and  ultiauitoly 
the  main  question  in  it«  original  form  or  as  Anally  amended  t^lionld 
be  put  to  the  meeting.  Sometimes  a  member  moves  an  amendment 
of  an  amendment.  Tho  (;hainuan  should  in  sucli  case  i)ut  the  sub- 
amendment,  and  if  it  is  affirmed  he  shouKi  then  put  the  original 
amendment  as  amended,  and  if  that  is  affirmed  ho  will  put  the 
original  motion  as  amended.  The  chairman  should  put  a  regular 
amendment,  but  should  not  allow  an  amendment  wliich  iji  substance 
merely  amounts  to  a  negation  of  the  original  motion.  Those  who  are 
in  favour  of  such  amendment  can  give  effect  to  their  views  by  voting 
against  tho  motion.  It  is  desiitible  for  tho  mover  of  an  amendment  to 
put  it  in  writing,  and  hand  tlio  writing  to  the  chairman,  or  for  the 
chairman  (o  take  down  the  ttMins  in  writiii"-. 


Polls. 

Polls.  Unless  the  articles  otherwise  provide,  a  i)oll  may  bo  demanded  on 

any  question  put  to  the  mooting,  but  the  chairman  is  not  bound  to 
grant  a  poll  unless  it  is  demanded  in  strict  accordance  with  the 
articles.  E.g.,  if  the  articles  require  the  demand  to  be  in  writing,  it 
must  be  made  in  writing;  and  so,  if  the  persons  demanding  tho  ))oll 
are  required  to  hold  a  certain  number  of  shares,  tlie  chairman  before 
granting  the  poll  should  see  that  they  are  duly  qualified.  In  any  case 
it  is  expedient  to  make  the  demand  in  writing,  and  it  should  be 
handed  in  as  soon  as  the  chairman  has  taken  the  sense  of  the  meeting 
on  a  show  of  fiands.     The  demand  will  be  as  follows:  — 

Tlie  Company,  Limited. 

We,  the  undersigned  members  of  the  above-named  company  [holding  upwards 

of  shares  in  the  capital],  do  hereby  demand  a  poll  upon  the  quostion  now 

before  this  meeting. 

Dated  tliis  day  of  . 


It  having  been  ascertained  that  the  persons  demanding  the  poll  arc 
duly  qualified,  the  chairman  will  read  out  the  demand,  and  will  state 
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tliat  he  grants  the  «ame,  and  will  fix  the  time  when  and  the  place 
where  the  poll  will  bo  talcen,  and  if  necessary  the  meoting  Avill  be 
adjourned.  When  a  poll  is  duly  demanded  the  show  of  hands  goes 
for  nothing,  and  tlie  poll  must  be  taken,  unless  indeed  the  ai'ticles 
give  power  to  withdraw. 

The  question  sometimes  arises  whether  the  poll  can  be  taken  at 
once,  i.e.,  without  any  adjournment.  This  depends  on  the  articles: 
if  they  give  express  authority,  as  well-framed  articles  commonly  do, 
to  take  the  poll  "either  at  once  or  after  an  adjournment,"  the  poll 
can  be  taken  accordingly;  and  even  if  there  is  no  such  auUiority,  e.g., 
if  the  poll  as  in  Table  A.  {iiifra,  Appx.)  is  to  be  taken  "in  such 
manner  as  the  chairman  directs,"  it  seems  that  where  voting  by  proxy 
is  allowed  the  poll  may  be  taken  at  once.  See  p.  700,  supra.  The 
decision  is  convenient. 

If  the  company  has  many  shareholders  it  is  not  unusual  to  appoint 
a  scrutineer  or  two  to  take  the  poll,  and  some  articles  of  association 
expressly  require  such  appointment.  In  a  small  company  the  poll  is 
often  taken  by  the  chairman.  In  taking  the  poll  it  is  usual  to  cause  a 
list  of  members  to  be  made  out  from  the  register,  Avith  six  columns 
headed  thus— (1)  Names  of  Voters,  (2)  Number  of  Shares,  (3) 
Number  of  Votes,  (4)  Observations,  (5)  Votes  given:  For— Against. 

At  the  time  appointed  for  taking  the  poll,  the  members  who  vote 
pei-sonally  will  come  up  to  the  voting  table  and  write  their  names 
down  on  sheets  of  paper  headed  "For"  or  "Against"  the  motion, 
as  the  case  may  be.  A  member  voting  as  proxy  for  another  will 
write  down  his  own  name  and  also  that  of  the  person  whose  proxy 
ho  is,  e.g.,  "John  Smith,  by  W.  Jones,  his  proxy." 

However,  sometimes  it  is  arranged  that  a  member  signing  his  own 
name  shall  be  deemed  to  vote  for  himself  and  for  all  those  whose 
proxy  he  is. 

The  votes  having  been  taken,  the  chairman  or  scrutineers  will 
enter  them  in  the  list  of  votes,  in  the  column  "  For  "  and  "  Against," 
as  the  case  may  be.  If,  on  reference  to  the  books  or  otherwise,  a  vote 
tendered  is  for  any  reason  found  to  be  invalid,  e.g.,  because  the  voter 
is  in  arroar  of  calls,  or  because  the  instrument  of  proxy  is  not  duly 
stamped,  or  was  not  deposited  in  time,  the  chairman  or  scrutineers 
Avill  reject  the  same  and  put  a  note  in  the  column  of  observations 
stating  the  reason  for  rejection. 

The  poll  having  been  closed,  the  numbers  wiU  be  added  up  and  the  Scrutineers' 
result  ascertained.    Where  scrutineers  have  been  appointed,  they  AviU 
make  a  report  in  writing  of  the  result  to  the  chairman.    Thus: — 

The  Company,  Limited. 

We,  the  undersigned,  being  the  scrutineers  appointed  at  the  general  meeting 

of  the  above-named  company,  held  at ,  on  the  — th  of ,  on  the  motion, 

"  That  the  report  and  accounts  of  the  directors  be  adopted,"  and  having  taken  a 
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poll  at  tlic  company's  office  on  "Monday,  the  -  th  inst.,  licrcby  report  to  you,  as 
the  chairman  of  the  said  nieetin'j,  that  the  result  of  sueli  poll  was  as  follows:  — 

Number  of  Votes. 


To 


In   favour   of   the   motion 
Against   the   motion 

Majority    in    favour   of    the   motion 
Dated  this   -  th  day  of . 


-,  Esquire, 
Chairman  of  the  al)Ove-mentioned  nieetinp. 


700 
327 

373 

Serutinecrs. 


Ghairmau'H 
declaration. 

Proxies. 


If  desired,  the  report  may  sliow  '  tliu  number  of  personal  votes  iu 
favour  of  the  motion"  and  against,  and  number  of  votes  of  members 
votinp-  by  ])r<)xy  in  favour  of  or  against. 

The  chairman  will  then  state  the  result  to  the  meeting  or  adjourned 
meeting,  as  the  case  may  be.  and  declare  lliat  the  motion  has  been 
carried  or  negatived. 

As  to  the  effect  of  the  chairman's  declaration,  see  fitiprn.  ]^.  700. 

A  few  words  as  to  proxies: 

AVhcro  a  member  proposes  to  vote  on  a  poll  as  proxy  for  another, 
it  should  be  ascertained — 

1.  That  the  shareholder  appointing  him  is  entitled  to  vote,  e  fj., 
the  articles  sometimes  provide  that  a  member  in  arrear  of  calls  shall 
not  vote,  or  that  new  members  shall  not  vote  for  three  months. 

2.  That  tlie  proxy  is  competent  to  act  as  proxy,  e.g.,  the  articles 
sometimes  provide  that  a  shareholder  in  arrear  of  calls  shall  not  vote 
as  proxy  for  another,  or  that  only  a  shareholder  shall  be  a  proxy. 
But  it  may  be  sufficient  if  the  proxy  is  a  shareholder  wlien  the 
instrument  is  deposited  and  when  he  votes,  although  he  was  not 
such  when  appointed.     See  supra,  pp.  705.  706. 

3.  That  the  instrument  appointing  the  proxy  has  been  deposited  in 
due  time.  It  would  seem  that  under  clause  6G  of  Table  A.  a  proxy 
may  vote  at  an  adjourned  meeting  provided  the  instrument  be  de- 
posited forty-eight  hours  before  such  adjourned  meeting;  but  some- 
times the  regulations  require  the  deposit  to  be  made  before  the 
original  meeting.     See  further,  p.  706,  supra. 

4.  That  the  instrument  is  in  proper  form,  and  is  duly  attested 
where  the  regulations  require  attestation. 

5.  That  the  instrument  is  duly  stamped. 

6.  That  notice  of  revocation  has  not  been  given. 

As  to  1,  2,  3,  4  and  6,  there  will  be  little  difficulty,  but  questions  of 
some  nicet}'  arise  as  to  five.     See  supra,  p.  707. 

Unless  the  articles  otherwise  provide,  a  shareholder  who  is  present 
at  a  meeting,  but  abstains  from  voting  on  a  question  put  to  the 
meeting,  ought  not.  it  would  seem,  to  be  counted  as  voting  either  way. 
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But  lio  must  be  couuted  at  meetiug-s  to  pass  a  special  or  extraordinary 
resolutiou  (Chap.  XII.). 

Votes  and  Proxies. 

The  number  of  votes  which  a  ineaiber  is  entitled  to  depends  on  the  Vote«^and 
articles  of  the  company.  In  the  absence  of  anything  to  the  contrary,  P^«^^«»- 
lie  is  entitled  only  to  one  vote.  But  generally  it  is  provided  that  a 
member  shall  have  one  vote  for  each  share,  or,  at  any  rate,  a  number 
of  votes  varying  with  the  nnmber  of  his  shares.  Very  commonly  it 
is  provided  that  no  member  shall  have  more  than  a  certain  number  of 
votes,  e.g.,  fifty.  Where  this  is  so,  a  member  jnay  distribute  some 
of  his  shares  (by  transfers)  among  his  friends  as  trustees  for  him, 
and  thus  increase  his  voting  power. 

Very  commonly  a  member  cannot  vote  unless  he  has  been  possessed 
(i.e.,  registered  in  respectj  of  the  shares  for  three  months  before  the 
meeting^at  which  he  propo.ses  to  vote.  Unless  otherwise  provided,  it 
would  seem  that  this  does  not  prevent  voting  at  an  adjourned  meeting 
held  after,  though  the  original  meeting  was  held  within  the  three 
months.     See  p.  706,  supra. 

Unless  the  articles  authorize  voting  by  pro.vy,  vjtes  must  be  given 
personally.     For  usual  form  of  instrument  appointing  a  proxy,  see 

infra.  Table  A.,  clause  67.  <    ^       v. 

The  Stamp  Act   1891,  charges  every  insirumeut  of  proxy,  ''  h  or  the  stampdutyon 

sole  purpose  of  appointing  or  authorizing  a  proxy  to  vote  at  any  one  proxy  papers. 

meeting  at  which  votes  may  be  given  by  proxy,  whether  the  number 

of  persons  named  in  such  instrument  be  one  or  more,"  with  the  duty 

of  1(/.    And  see  important  sections  set  out  at  p.  707,  supra. 

Most  proxy  instruments  appoint  a  proxy  for  one  meeting  only, 

and  accordingly  require  a  \d.  stamp. 

In  any  other  case,  e.g.,  when  the  proxy  is  appointed  for  more  than 

one  meeting  or  for  a  year,  a  lO.-.  stamp  must  be  impressed.  As  a 
proxy  paper  bearing  a  Id.  stamp  is  available  for  one  meeting  only, 
it  follows  that  if  there  be  two  meetings  held  on  the  same  day  (see 
Form  438 j  there  must  be  two  instruments  of  proxy. 

Where  an  adhesive  stamp  is  used,  the  common  postage  and  inland 
revenue  stamp  is  of  the  right  description.  An  impressed  stamp  is 
much  to  be  preferred  to  an  adhesive  stamp;  for  if  the  former  is 
used,  the  document  has  merely  to  be  signed,  but  jf  an  adhesive 
stamp  is  used,  there  is  considerable  danger  that  it  will  not  be  properly 
cancelled,  and  in  such  case  the  instrument  is  void,  and  any  person 
attempting  to  vote  under  it  is  liable  to  a  heavy  penalty. 

In  order  to  cancel  the  adhesive  stamp,  the  person  signing  the 
instrument  should  write  his  name  or  initials  on  or  across  the  stamp, 
and  put  the  true  date  of  signature  on  the  stamp.  The  stamp  will 
not  avail  unless  he  does  this,  "  or  otherwise  effectively  cancels  the 
stamp,  and  renders  the  same  incapable  of  being  used  for  any  other 
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iiistrunicnt  or  for  any  postal  j)urposo."  It  is  Hafer,  but  not  essential, 
to  put  the  initials  and  date.  See  McMullen  v.  Sir  Alfred  Ilichnuui. 
Steamship,  71  L.  J.  Ch.  755.  A  mere'cross  or  mark  would  not  rend<M- 
the  stamp  incapable  of  being  u.sed,  e.g.,  for  a  i-ecoipt. 

In  many  cases  the  instrument  concludes:  "  As  witness  my  hand  this 

day  of  ,"  and  the  stamp  is  fixed  below  and  the  signatuix) 

written  across  it.  The  case  lastly  cited  shows  that  this  is  an  effective 
cancellation.    See  sect.  8  of  the  Stamp  Act,  1891. 

Upon  important  occasions  the  directors  or  some  of  the  members 
sometimes  send  out  stamped  proxy  papers  to  the  shareholders  for 
signature.  In  such  case  the  documents  ought  to  be  stamped  with 
impressed  stamps  if  possible,  otherwise  adhesive  stamps  should  be 
affixed  and  precise  directions  as  to  the  mode  of  signing  the  paper 
and  cancelling  the  stamp  should  bo  printed  in  the  margin,  e.g., 
'  Please  sign  your  name  at  the  foot  of  the  proxy,  and  also  put  your 
initials  and  the  date  on  the  stamp." 

The  propriety  of  paying  out  of  the  eoin])any's  funds  for  stamping 
and  issuing  such  proxies  was  for  a  long  time  in  question,*  l)u(   in 


*  The  ioVmrtuff  vote  appeared  in  the  SMh  fdiliov  of  f/>i\-  imrk,  puhlUhed  in 
1906:  — 

"  See  Htnddert  v.  Grosvcnor,  33  C.  D.  528,  in  which  Kay,  J.,  held  that  it  was 
tdtra  vires  for  the  directors  to  apply  the  money  of  the  company  in  paying  the 
ccsts  of  sendinjT  out  of  duly  stamped  proxy  i)apers  with  the  names  of  the 
directors  inserted  as  proxies,  and  tlie  views  expressed  by  the  learned  judpe 
would  point  to  the  conclusion  that  it  is  ultra  vires  to  pay  out  of  the  company's 
funds  siieh  expenses  in  any  case,  or  the  expense  of  sending  out  circulars  cxj>lain- 
ing  the  position  and  urging  members  to  vote  in  a  particular  manner.  But  it 
seems  questionable  whether  this  application  of  the  do>-trine  of  ultra  rircs  can  be 
supported.  N'o  doubt  the  Acts  do  not  expressly  authorize  the  payment  of  such 
expenses  out  of  the  funds  of  the  company,  but  the  doctrine  of  ultra  vires  is  to  be 
reasonably  and  not  unreasonably  understood  and  applied;  and  whatever  may 
fairly  be  regarded  as  incidental  or  consequential  upon  those  things  which  the 
Legislature  has  authorized  ought  not  (unless  expressly  prohibited)  to  be  hold 
by  judicial  constructions  to  be  idtra  vires.  Per  Lord  Selborne,  L.  C,  Alt. -Gen. 
V.  G.  E.  Rail.  Oo.,  5  App.  Cas.  478.  It  seems  to  bo  fairly  incidental  to  the 
business  of  a  company  to  take  steps  to  procure  the  presence  at  a  general  meet- 
ing of  a  quorum,  and  to  induce  absent  shareholders  to  attend  and  vote  by  proxy, 
at  any  rat*,  when  the  directors  acting  in  good  faith  consider  that  it  is  desirable  in 
the  interests  of  the  company,  e.cf.,  when  they  know  or  have  reason  to  anticipate 
that  some  motion  adverse  to  the  company's  interests  is  to  be  brought  forward; 
and  shareholders  are  so  supine  that  in  many  cases  they  will  not  vote  if  they 
have  to  pay  the  expense  of  stamping  and  returning  a  proxy.  It  is  conceived,  too, 
that  it  is  within  the  powers  of  the  company,  acting  by  its  directors,  to  present  to 
the  shareholders  from  time  to  time,  by  means  of  circular  letters  or  otherwise, 
such  information  as  the  shareholders  may  reasonably  require  to  enable  them  to 
form  a  judgment  as  to  how  they  should  vote  upon  the  matters  to  be  submitted 
either  in  person  or  by  proxy.  The  directors  are  the  trusted  agents  of  the  com- 
pany, and  it  is  their  duty  to  conduct  the  business  in  the  interests  of  the  company, 
and  inasmucli   as  the  control   is  v.-^sted  in  general   meetings,  it  seems   to  be  an 
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Peel  V  L.d  N.  W.  Rail  Co.,  (1907)  1  Ch.  5,  the  Court  of  Appeal 
decided  (overruling  Stiiddert  v.  Grosvemr,  infra)  that  directors 
acting  in  good  faith  in  the  interests  of  the  company  may  do  what 
they  consider  requisite  to  get  the  members  to  vote  for  or  against  a 
uarticular  resolution,  and  for  that  purpose  may  send  out  stamped 
proxy  forms,  and  pay  for  them  out  of  the  funds  of  the  company. 

A  "shareholder  may  appoint  several  persons  alternatively  as  his 
proxy   e.g..  "  A.,  failing  him  B.,  and  failing  him  C." 

All  proxy  papers  ought  to  be  preserved  by  the  directors  by  being 
pasted  in  a  book  with  a  proper  index. 

Unless  otherwise  provided,  a  shareholder  may  vote  personally  at 
a  poll,  though  he  was  not  present  at  the  meeting  at  which  the  poll  was 
demanded.     If  a  shareholder  votes  personally  on  any  question,  any 
subsequent  vote  on  that  question  by  a  proxy  is  void.    A  shareholder 
mav  revoke  the  appointment  of  a  proxy  at  any  time;  but  a  vote  given 
by  the  proxy  before  the  revocation  reaches  the  company  or  the  proxy 
Avill  be  valid.     In  case  of  revocation,  the  shareholder  ought  before 
the  meeting  to  write  to  the  company  giving  notice  that  he  has  revoked 
the  appointment.    If  he  attends  personally  at  a  meeting,  he  can  hand 
in  notice  of  the  revocation  to  the  chairman.     Sometimes  the  instru- 
ment is  so  framed  that  personal  attendance  by  the  appointor  invali- 
dates it  e.g.,  where  it  says  "  in  my  absence  to  attend  and  vote,"  &c. 
To  appoint  a  second  proxy  would  seem  to  be  an  implied  revocation 
of  the  first. 

Adjournment. 

The  reo-ulations  generally  empower  the  chairman  to  adjourn  a  Adjoummex^t ^ 
oeneral  m°eeting  with  the  sanction  thereof,  and  very  commonly  pro- 
vide that  no  poll  shall  be  demanded  upon  a  question  of  adjournment, 
or  that  if  a  poll  is  demanded  upon  any  question  of  adjournment,  it 
shall  be  taken  at  the  meeting  and  without  adjournment.  In  the 
absence  of  any  such  provision  it  would  seem  that  a  poll  may  be 
demanded  on  the  question,  and  should  be  l^ken  then  and  there. 
(Chillmgton  Iron  Co.,  29  C.  D.  159.)  See  p.  702.  Unless  t^ie  articles 
otherwise  provide,  no  notice  need  be  given  of  an  adjourned  meeting, 
for  as  regards  notice  an  adjourned  meeting  is  a  continuation  of  the 
orioinal  meeting;  but  no  business  can  be  transacted  at  an  adjourned 


important  part  of  that  duty  to  warn  shareholders  against  objectionable  schemes 
ani  endeavour  to  secure,  by  the  issue  of  proxy  forms,  that  such  schemes  shall  not 
be  carried  by  a  chance  majority.    Kay,  J.,  appeared  to  think  that  the  director 
should  do  these  things  at  their  own  expense,  but  there  are  not  a  few  companies 
with  5,000  or  10,000  shareholders,  and  it  seems  unreasonable  to  impose  such  a 
burden  on  the  directors."  ,    ,  ,,  i 

The  decision  in  Peel  v.  L.  *  N.  W.  Rail.  Co.,  supro..  shows  that  these  observa- 

tions  were  well  founded. 
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meeting-  other  than  the  busine.s.s  for  vvhicli  tlie  original  meeting  was 
convened.  See  p.  702.  Where  a  meeting  is  adjourned,  and  at  the 
adjourned  meeting  a  poll  is  demanded,  the  question  nometimes  arises 
Avhether  a  clause  requiring  the  deposit  of  the  instrument  of  proxy 
before  the  meeting  (see  clause  66  of  Table  A.;  is  satisfied  by  the 
deposit  being  made  before  the  adjourned  meeting.  It  would  seem 
that  it  is  so  satisfied  unless  fhe  clause  expressly  provides  to  tlie 
contrary. 
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DIVIDENDS  AND  PROFITS. 

The  following-  are  the  principal  cases  illustrating-  (historically;  the  Leadingcases. 
development  of  the  principles  governing  profits  and  dividends:  — 

(1)  Burnes  v.  Pennell,  2  H.  L.  C.  525  (1849). 

Dictum  of  Lord  Campbell,  L.  C,  that  dividends  are  supposed  to  be  paid  out 
of  profits  only,  and  that  where  directors  order  a  dividend  to  any  given  amount, 
without  expressly  saying  so,  that  impliedly  declares  to  the  world  that  tlie 
company  has  made  profits  which  justify  such  a  dividend.  If  no  such  profits 
have  been  made,  and  the  dividend  is  to  be  paid  out  of  the  capital  of  the  concern, 
a  gross  fraud  has  been  practised,  and  the  directors  are  not  only  civilly  liable 
to  those  whom  they  have  deceived  and  injured,  but,  in  my  opinion,  they  are 
guilty  of  a  conspiracy  for  which  they  are  liable  to  be  prosecuted  and 
punished. 

(2)  Regina  v.  Esdaile  and  others,  1  F.  &  F.  213  (1858). 

In  criminal  proceedings  against  the  directors  of  the  Eoyal  British  Bank,  for 
conspiracy  to  defraud  by  false  representations  of  solvency,  it  was  held,  that 
the  declaration  of  a  dividend  out  of  pretended  profits  was  fraudulent,  and  that 
if  the  defendants  knew  that  debts  hopelessly  bad  were  included  in  the  balance- 
sheet  as  assets,  without  any  corresponding  reserve,  this  would  be  evidence  that 
the  balance-sheet  was  fraudulent ;  also,  that  evidence  that  the  defendants 
knew  the  true  state  of  affairs  would  suffice  to  show  that  the  books,  representing 
otherwise,  were  false  to  their  knowledge;  and  that,  in  that  case,  though  the 
balance-sheet  truly  represented  the  hooks,  it  would  be  fraudulent.  All  the 
defendants  were  found  guilty,  and  sentenced. 

(3)  Macdougall  v.  Jersey  Imperial  Hotel  Co.,  2  H.  &  M.  528 

(1864),  in  which  Page-Wood,  V.-C,  said: —  "*. 

"  The  Bill  avers  that  there  are  tio  pi-ofitx,  and  that  interest  has  been  paid, 
or  is  about  to  be  paid,  out  of  capital;  that  the  shareholders  have  paid  4/.  per 
share,  and  are  discharged  to  that  extent,  and  that  they  are  now  about  to  take 
back  sums  equal  to  5/.  per  cent,  of  that  very  capital  in  the  shape  of  interest. 
On  grounds  of  public  policy,  and  on  every  principle  not  only  of  honestj'  as 
regards  the  public  generally,  but  of  the  interests  of  this  company  itself,  I  feel 
bound  to  prevent  this  proceeding.  This  is  not  in  accordance  with  the  contract 
entered  into  with  the  Legislature  on  behalf  of  the  public,  whereby  it  was 
determined  that  the  shareholders  should  be  liable  to  a  certain  defined  amount, 
and  no  more,  to  the  creditors  of  the  company,  and  not  in  accordance  with  the 
contract  between  the  parties  whereby  each  shareholder  was  protected  against 
creditors  to  the  ext«nt  of  the  contributive  liability  of  all  the  others." 

(4)  Stringer's  case,  4  Ch.  475  (1869). 

In  this  case  the  company  was  engaged  in  hazardous  trade,  namely  for  running 
the  blockade  during  the  civil  war  in   America.     A.   balance-sheet  and  profit- 
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and-loss  aocount  were  made  out  and  a  dividend  paid  on  tlie  basis  of  the  |>rofit8 
disclosed  thereby.  It  was  held  that  the  balanee-sheet  was  not  to  be  regarded 
as  delusive  and  fraudulent  merely  because  an  e.stimated  value  was  put  upon  the 
assets,  which  were  then  in  jeopardy  and  were  subsequently  lost,  provided  that 
the  faets  fairly  appeared  on  the  balance-sheet  and  that  the  balance-sheet  fairly 
represent<Kl  profits.  "I  quite  aji^ree,"  said  Selwyn,  L.  J.,  in  that  ease,  "with 
the  argument  whieh  has  been  addressed  to  us  by  the  official  liquidator  to  this 
extent,  that  the  Act  whieh  confers  on  these  companioa  the  j)rivilege  of  lioiitod 
liability,  imposes  upon  them  at  the  same  time  certain  conditions  which  they 
are  bound  to  observe,  and  which  niaj'  be  considered  a.s  the  |)rice  of  that 
privilege,  and  if  it  is  made  to  appear  that  for  the  purposes  of  fraud  or  for 
any  other  improper  motive  a  company  has  declared  and  paid  a  wholly  delusive 
and  improper  dividend,  and  has  thereby,  in  elfect,  taken  away  from  its  creditors 
a  portion  of  the  capital  which  was  available  for  the  debts  of  those  creditors.  I 
entertain  no  doubt  that  the  Court  would  have  full  jurisdiction  and  would 
exercise  it  by  ordcrinir  tin-  repayment  of  tin-   iiinnev   so   imi)roi>erlv   paid." 

(5 )  Mills  V.  Northern  Railway  oi  Buenos  Ayres  Company.  ")  (  li 

«;21    0870). 

In  this  case  it  was  held  that  a  simple  contract  creditor  of  a  company  was  not 
entitled  to  restrain  the  company  from  dealing  with  their  assets  as  they  pleased, 
on  the  ground  that  they  were  diminishing  the  funds  for  payment  of  his  debt. 
And  see  Coxnn  v.  Grniit.  (1891")  2  Cb.  78. 

(6)  Ranee's  case,  <o  Cli.  1()4  (  1871). 

In  this  case  the  directors  of  a  marine  insurance  company  declared  a  bonu.s  of 
10s.  per  share  which  was  agreed  to  at  a  general  meeting  and  paid.  The 
directors  in  declaring  this  bonus  prepared  no  profit-and-loss  account,  but  only 
an  account  of  receipts  and  payments  of  the  company,  which  made  no  allowance 
for  the  risks  to  which  the  company  was  liable.  A  director  who  was  party  to 
this  transaction  was  held  liable  to  repay  the  bonus  paid  to  him.  James,  I...  .1., 
in  this  case  said:  "Was  there  any  attempt  to  make  a  balance-sheet  or  any 
profit-and-loss  account  in  such  a  way  as  any  mercantile  body  and  certainly 
any  insurance  company  ought  to  have  done':*  To  take  the  money  which  the 
company  had  received  to  answer  risks  and  to  treat  it  as  money  capable  of  being 
divided  as  profits  without  making  any  estimate  of  what  the  risks  were  in  respect 
of  which  the  money  was  paid  seems  to  me  to  be  the  most  e.\travagant  proceeding 
that  I  ever  heard  of.  The  directors  simply  had  before  them  the  cash  balance 
of  the  receipts  and  payments,  and  without  making  the  slightest  provision  in 
that  account  for  anything  whatever,  they  proceed  out  of  that  balance  to  declare 
this  bonus.  I  quite  agree  that  it  would  have  been  different  if  there  had  been, 
as  there  ought  to  have  been  in  the  ordinary  course  of  business,  a  balance-sheet 
bona  fide  made  out  with  proper  assistance,  so  as  to  ascertain  the  true  state  of 
the  company.  If  the  directors  had  followed  the  directions  of  the  112th  article 
of  their  own  deed,  and  if  at  the  first  ordinary  general  meeting  they  had  laid 
before  the  company  a  report  comprising  a  balance-sheet  showing  as  accurately 
as  circumstances  would  permit  the  financial  position  of  the  company  up  to  that 
date;  if  that  had  been  done,  I  am  of  opinion  that  it  would  not  be  right  for 
this  Court  to  sit  as  a  Court  of  Appeal  to  decide  upon  such  a  stat«  of  facts  so 
made  out.  If  the  directors,  by  placing  unfounded  reliance  upon  the  representa- 
tions of  their  servants  or  actuaries,  had  arrived  at  the  conclusion  that  they  had 
made  a  divisible  profit,  this  Court  ought  not,  I  say,  to  sit  as  a  Court  of  Appeal 
from  that   conclusion,   although   it   might   afterwards   be  satisfactorily   proved 
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tluit  thorc  were  very  groat  errors  in  the  accounts  which  wouki  not  have  occurre.l 
if  they  had  beon  made  out  with  greater  strictne..^  or  with  more  scrutinising 
<.Hre  '  But  no  such  account  at  aU  was  made  out.  A  mere  cash  account  or 
balance-sheet  in  such  a  company  a.,  this,  presented  in  order  to  determine  whether 
there  had  been  a  profit  made  and  for  the  purposo  of  declaring  a  bonus  thereon 
is  to  my  mind,  within  the  meaning  of  Strh.ffer'.  case  [4],  a  fraudulent  and 
delusive  balance-sheet.  It  purported  to  show  something,  as  was  .aid  in  that 
ca,se,  which  any  man  who  applied  his  mind  to  the  subject  would  say.  afforded 
no  clue  whatever  to  the  profit  which  had  been  made." 

(7)  Re  Ebbw  Vale  Co.,  4  C.  D.  827  (IH??). 

In  this  case  the  property  of  the  company  consisted  of  numerous  iron  and  coal 
mines.  The  property  had  been  largely  depreciated  through  the  great  fall  which 
had  taken  place  in  the  value  of  iron  and  coal,  and  Fry,  Q.C.  (afterwards  L  J.), 
having  advised  that  the  company  could  not  pay  any  further  dividends  without 
writin-  off  the  loss,  a  special  resolution  was  passed  reducing  the  capital  by 
writing  down  the  shares  from  32^.  to  23^,  and  thus  cancelling  9/.  per  share 
paid-up  capital.  Jcsscl,  M.  R.,  held,  that  he  had  m.  i.ower  under  the  Com- 
panies Act,  1867,  to  sanction  the  reduction.  Accordingly  application  was  made 
to  Parliament  to  confer  the  requisite  power,  and  in  due  course  the  Companies 
\ct  1877,  was  passed,  and  shortly  afterwards,  the  company  having  passed  the 
requisite  special  resolution,  the  proposed  reduction  was  again  submitted  to 
Tessel  M  R.,  who  made  an  order,  saying,  "  that  this  was  a  matter  which  was 
now  very  properly  left  in  the  discretion  of  the  company  which  might  desire  to 
reduce  its  capital  by  writing  off  losses.  The  power  was  extremely  beneficial, 
inasmuch  as  it  enabled  the  company  to  declare  dividends  where  but  for  the 
power,  no  dividend  would  be  possible.-  Tunes,  20th  Jan  18.8.  Bu  the 
Lndness  of  the  d-Hsion  of  Jesscl,  M.  R..  in  Ef>>»r  Vale  Co.  has  been  doubted. 

(8)      Re  National  Funds  Assurance  Co.,  IOC.  1).  118  0878). 

The  articles  provided  that  the  directors,  with  the  sanction  of  a  general 
meeting,  might  pay  interest  at  the  rat*  of  5  per  cent,  per  annum  on  the  paid-up 
capital  of  the  company,  but  that  no  dividend  should  be  paid  except  out  of 
profits  The  company  issued  share  warrants  purporting  to  confer  on  the 
holders  the  right  to  interest  at  5  per  cent,  per  annum.  The  company  never 
made  any  profits,  and  the  interest  on  the  warrants  was  from  time  U,  time  paid 
out  of  capital,  with  the  sanction  of  general  meetings.  Held,  that  the  directors 
were  jointly  and  severally  liable  to  make  good  the  amount. 

Jesscl    AI    R  ,  said,  that  a  limited  company  trades  upon  the  representation 
of  its  being  a  limited  company,  with  a  paid-up  capital  to  meet  its  liabilities 
It  is  wholly  inconsistent  with  that  representation  that  the  company,  having  its 
capital  paid  up,  should  pay  it  back  to  its  shareholders  and   give  its  creditors 
nothing  at  all.    See  (18). 

(9)  Davison  v.  Gillies,  IG  (^  D.  .'547,  n.  (  I880j. 

This  was  a  case  of  a  tramway  company.  The  articles  provided  that  no  divi- 
dend should  be  paid  except  out  of  profits  of  the  company.  The  company  had 
allowed  its  lines  to  get  out  of  repair,  so  that  it  would  require  80,000/.  to  pub 
them  in  repair.  The  company  declared  a  dividend,  but  it  was  he  d  by  Jessel. 
M.  R.,  that  the  dividend  was  tdtra  vires,  inasmuch  as  there  could  be  no  profits 
until  proper  provision  had  been  made  for  the  repairs. 
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(^10)      Dent  V.  London  Tramways  Co.,  Hi  C  I).  .•H4  (^1880). 

This  cuso  related  to  the  saiiie  com  puny .  'I'he  i-diupany  had  issued  prcfereiier 
share.^  entitled  to  dividend  out  of  the  profits  of  oaeh  year.  It  was  supposed 
that  the  last-mentioned  de'i^tion  precluded  it  from  paying  the  dividend  thereon 
until  the  depreciation  wa.s  made  good;  but  Jessel,  M .  R.,  held,  that  ina^niueli 
as  the  holder.^  were  entitled  to  be  paid  their  dividend  out  of  the  profits  of  each 
year,  they  were  entitled  to  be  paid  without  regard  to  past  depreciation. 

(11)  Alexandra  Palace  Co.,  li I  ('    I)    1.3'j(1882). 

In  this  ea^edividend-s  on  jirefennce  share.s  Jiad  i)e<'n  paid  during  construction; 
it  was  contended  "  that  the  dividends  were  not  paid  out  of  ca|)it«l;  and  it  is 
quite  proper  to  debit  to  capital  account  the  int^-rest  on  capital  expended  on 
work.s,  such  as  Ijuildings,  so  long  as  they  are  unproductive  during  the  period  of 
construction."  Hut  Fry.  J.,  referring  to  this  contention,  said  that  counsel  "  has 
very  ingeniously  argued  that  this  was  really  a  payment  out  of  profits  (.so,  at 
least,  I  understood  his  argument),  because,  he  says,  you  are  entitled  to  compute 
interest  on  the  money  you  lay  out  before  it  becomes  remunerative,  and  to  treat, 
that  interest  as  profit,  and  divide  it  accordingly  among  the  shareholders.  I 
cannot  yield  to  that  argument."  .\nd  accordinL'Iy  the  dircctf>rs  were  held  jointly 
and  severally  liable  to  make  good  the  amount. 

Fry,  J.,  referring  to  the  passage  from  the  judgment  of  Page-Wood,  above  (3), 
tiaid:  "  In  my  view,  that  lays  down  the  law  with  perfect  precision,  and  I  think 
no  subterfuge  by  which  it  is  attempted  to  return  eajjitul  to  shareholders,  and 
thereby  to  diminish  their  liability,  ought  to  be  countenanced  for  one  moment 
by  this  Court.  1  confess  it  was  with  some  surprise  that  I  heard  the  argument 
addressed  to  me  at  the  bar  that  the  directors  were  at  liberty  to  pay  this  money 
out  of  capital,  because  otherwise  they  could  not  carry  on  their  undertaking." 
But  see  now  as  to  payment  of  interest  out  of  capital  during  lonstruction.  Com- 
panies Act,  1908,  s.  91. 

(12)  Flitcroft's  case,  1>1  C.  U.  .MH  •■hily,  1882). 

In  this  case  the  directors  of  the  company  for  several  years  present^ed  to 
general  meetings  of  shareholders  reports  and  balance-sheets,  in  which  various 
debts  known  by  the  directors  to  be  bad  were  entered  as  assets,  so  that  an 
apparent  profit  was  shown,  though  in  fact  there  was  none.  The  shareholders, 
relying  on  these  documents,  passed  resolutions  declarin<r  dividends,  which  the 
directors  accordingly  paid. 

Held,  in   the   winding-up,   that   the  directors   who   paid    the   dividends   were 
jointly  and  severally  liable  for  the  amount. 
Jessel   M.  E.  '  -^  limited  company,  by  its  memorandum  of  association,  declares  that   its 

capital  is  to  be  applied  for  the  purposes  of  the  business.  It  cannot  reduce  its 
capital  except  in  the  manner  and  with  the  safeguards  provided  by  statute,  and, 
looking  at  the  Act,  40  &  41  Vict.  c.  26  [the  Companies  Act,  1877],  it  clearly 
is  against  the  intention  of  the  Legislature  that  any  portion  of  the  capital  should 
be  returned  to  the  shareholders  vithout  the  statutory  conditions  being  complied 
ivith.  A  limited  com{)any  cannot,  in  any  other  way.  make  a  return  of  capital: 
the  sanction  of  a  general  meeting  can  give  no  validity  to  such  a  proceeding, 
and  even  the  sanction  of  every  .shareholder  cannot  bring  within  the  powers  of  a 
company  an  act  which  is  not  within  its  powers.  If,  therefore,  the  shareholders 
had  all  been  present  at  the  meetings,  and  had  known  all  the  facts,  and  had 
all  concurred  in  declaring  the  dividends,  the  paynient  of  the  dividends  would 
not  be  effectually  sanctioned." 
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(13)     Guinness  v.  Land  Corporation  of  Ireland,  22  C.  1).  849 

( N(n-cmber,  1882). 

The  articles  of  association  provided  that  a  portion  of  the  capital  should  be 
applied  in  paying  dividend  on  one  class  of  shares.  Held,  that  this  was  uffra 
vires. 

Chitty,  J.,  in  that  case  said:  "The  conditions  of  the  memorandum  are  not 
mere  paper  conditions.  They  are  intended  to  be  operative,  and  it  would  be  a 
most  remarkable  thing  if  the  Act  of  Parliament  which  allows  members  to  limit 
their  liability  by  paying  a  sum  of  money  to  form  the  capital,  should  allow  those 
Bame  persons  the  next  day  to  receive  back  their  capital  in  any  shape.  ...  It 
would  bo  a  strange  construction  of  the  Act  of  Parliament  if  by  any  of  the 
internal  regulations  of  the  company  it  would  be  competent  to  the  company  to 
return  any  part  of  the  capital  to  the  shareholders;  because  the  Act  of  1867 
contains  elaborate  and  carefully-framed  provisions  under  which  the  capital 
may  be  reduced,  and  it  seems  to  me  an  extravagant  proposition  to  say  that 
that  relates  only  to  the  nominal  capital,  and  not  to  the  actually  subscribed 
capital." 

The  decision  was  affirmed  by  the  Court  of  Appeal,  Cotton,  L.  J.,  saying;  Cotton,  L.  J. 
"  That  which  is  described  in  the  memorandum  as  the  capital  cannot  be  diverted 
from  the  objects  of  the  society.  It  is,  of  course,  liable  to  be  spent  or  lost  in 
carrying  on  the  business  of  the  company,  but  no  part  of  it  can  be  returned  to  a 
member,  so  as  to  take  aiuaiy  from  the  fund  to  tvhirh  the  creditors  have  a  right  to 
look  as  that  out  of  which  they  are  to  he  paid." 


(14)        Re  Oxford  Building  Society,  3;")  C.  I).  .582  (^1886;. 

This  concern  advanced  money  to  builders  on  mortgages,  payable  by  instal- 
ments, and  the  directors  treated  as  part  of  the  profits  available  for  dividend  the 
value  for  the  time  being,  upon  estimate  made  by  their  surveyor,  who  was  also 
their  secretary,  of  the  instalments  of  principal  and  interest,  and  upon  this 
footing  the  directors  paid  dividend  for  several  years.  The  articles  provided 
that  no  dividend  should  be  payable  except  out  of  realized  profits.  Held,  that 
realized  profits  meant  i)rofits  tangible  for  the  purposes  of  division  as  contrasted 
with  estimated  profits,  and  the  directors  were  jointly  and  severally  liable  to 
make  good  the  amounts  accordingly. 


(15)  Trevor  v.  Whitworth,  12  App.  ("as.  409. 

The  articles  contained  express  power  for  the  company  to  purchase  its  own 
shares.  Held,  by  the  Court  of  Appeal  to  be  a  valid  power  free  from  all  objec- 
tions.   Held,  by  the  House  of  Lords  to  be  ultra  vires. 

"  Persons  dealing  with  the  company  have  a  right  to  rely,  and  were  intended  Lord  Her- 
by  the  Legislature  to  have  a  right  to  rely,  on  the  capital  remaining  undimin-  schell,  L.  O. 
ished  by  any  expenditure  outside  these  limits,  or  by  the  return  of  any  part  of 
it  to  the  shareholders.  Experience  appears  to  have  shown  that  circumstances 
might  occur  in  which  a  reduction  would  be  expedient.  Accordingly,  by  the  Act 
of  1867,  provision  was  made  enabling  a  company,  under  strictly  defined  condi- 
tions, to  reduce  its  capital.  Nothing  can  be  stronger  than  these  carefully- 
worded  provisions  to  show  how  inconsistent  with  tlie  very  constitution  of  a  joint- 
stock  company,  with  limited  liability,  the  right  to  reduce  its  capital  was 
considered  to  be."    Per  Lord  Herschell. 

"  The  Act  of   1877,  upon  the   preamble   that  doubts   have  been   entertained  Lord  Watson. 
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wliL'thor  the  ]>()\v(')'  of  rt'tlnctiuii  f^iveii  by  tlie  ])re;'e(liiii,'  Act  exti-ndod  to  iiaid-up 
capital,  enacts  (sect.  3)  that  the  word  '  capital '  as  used  iu  that  Act  .sJmll 
include  paid-up  capital.  That  declaration  clearly  expresses  the  will  of  the 
Ijcgislaturc,  that  neither  the  paid-up  nor  tlic  nominal  capital  shall  be  rciluci-d 
otherwise  than  in  the  manner  permitted  by  the  statutes.  .  .  .  Persoua  who  deal 
with  and  give  credit  to  a  liiuitod  company  naturally  rely  upon  the  fact  that  the 
company  is  trading  with  a  certain  amount  of  capital  already  j)aid,  as  well  as 
upon  the  responsibility  of  its  members  for  the  capital  remaining  at  call,  and 
they  are  entitled  to  assume  that  no  part  of  the  capital  which  has  been  paid  into 
the  coffers  of  the  comj)aiiy  has  been  subsequently  paid  out  except  in  the  legiti- 
mate course  of  its  busine-<s.  "  Per  Lord  Watson. 
Lord  Mac-  ••  J'ayment  of  cajiital  to  any  one  shareholder  is  just  as  mujh  a  reduction  of 

naghten.  capital,  and  just  as  detrimental  to  the  interests  of  creditors,  as  the  ])aymcut  of 

the  same  amount  among  all  the  shareholders.  It  is  none  the  less  a  payment  off 
of  capital  within  the  meaning  of  the  Act  of  1867,  as  explained  by  the  Act  of 
1877.''     Per  Lord  Macnaghten. 

(16)  Leeds  Estate,  &C.V.  Shepherd,  .w;  ('.  I).  787  (  18«7). 

The  articles  provided  that  no  dividends  should  lie  jiayable,  except  out  of  ])roHts 
arising  from  the  business  of  the  company. 

No  prolits  were  ever  made,  but  dividends  were  paid  for  many  years  at  the  rate 
of  five  per  cent.  The  balance-sheets  on  which  dividends  were  declared  were 
prepared,  not  by  the  directors  but  by  the  manager.  They  were  delusive,  and 
over-estimated  the  assets,  and  were  framed  with  a  view  of  showing  a  profit 
available  for  dividend.  'J'lie  auditor  never  looked  at  the  articles,  but  accepted 
the  btatenieut  of  the  manager,  and  certified  from  time  to  time  the  accounts  were 
true  copies  of  those  shown  in  the  books.  The  directors  did  not  know  the  true 
Btato  of  affairs,  or  that  the  balance-sheets  were  delu-sive;  they  never  exercised 
any  judgment  with  reference  to  the  accounts,  but  relied  on  the  manager  and 
auditor.  Held,  that  the  dirostors  were  jointly  and  severally  liable.  Held  also, 
that  the  duty  of  the  auditor,  after  auditing  the  accounts,  was  not  merely  to 
verify  the  arithmetical  accuracy  of  the  balance-sheet,  but  to  inquire  into  its 
substantial  accuracy,  and  to  ascertain  that  it  contained  the  particulars  specified 
in  the  articles  and  was  properly  drawn  up,  so  as  to  contain  a  true  and  correct 
representation  of  the  state  of  the  company's  affairs,  and  that  he  therefore  had 
been  guilty  of  misfeasance  and  was  liable  accordingly. 

(17)  Lee  v.  Neuchatel  Asphalte  Co.,  41  C.  D.  1  (^1889). 

See  infra,  p.  890. 

The  company  had  a  mining  concession  which  was  running  out,  but  there  was 
no  evidence  that  its  assets  were  of  less  value  than  they  were  when  the  company 
bought  its  undertaking.  Held,  that  it  was  at  liberty  to  divide  the  income, 
and  under  no  obligation  to  make  provision  for  depreciation. 

(18)  In  re  Bennett,  Masonic  and  General  Life  Assurance  Co. 

V.  Sharp,  i;i892)   1  Ch.    154. 

In  this  case  the  articles  provided  that  interest  should  be  paid  half-yearly  on 
all  the  moneys  paid  on  the  shares  until  otherwise  determined  by  the  directors, 
but  that  no  dividends  or  bonus  should  be  payable  except  out  of  profits.  No 
regular  profit  and  loss  account  Avas  ever  made  up,  and  the  company  never 
earned  any  profits.     Interest,  however,  was  continuously  paid  on  the  paid-up 
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<!apital.  Held,  that  the  directors  were  jointly  and  severally  liable;  and  that  as 
the  action  commenced  before  the  1st  of  January,  1890,  they  could  not  plead  the 
Statute  of  Limitations.     See  (8). 


(19)  Bolton  V.  Natal,  &c.  Co.,  (  18D2J  2  Ch.  124. 

The  principal  objects  of  the  company  were  to  buy,  let,  and  sell  land,  and  to 
make  advances. 

Held,  that  having  regard  to  Lee  v.  Neuchatel,  ubi  supra,  it  was  not  bound  to 
<lebit  the  profit  and  loss  account  with  depreciation.  But  as  the  land  depreciated 
was  part  of  the  circulating  capital  the  decision  can  scarcely  be  supported. 


(20j  Lubbock  v.  British  Bank  of  South  America,  (1892)  2  Oh. 

198. 

\  banking  company,  with  a  paid-up  capital  of  500,000/.,  sold  part  of  its 
undertaking  for  875,000Z.  After  deducting  the  paid-up  capital  and  the  debts 
and  liabilities,  there  remained  a  net  balance  of  20.5,000/. 

Held,  that  this  was  profit,  and  might  be  divided. 

See  further  a"?  to  this  ca«e.  ivfra,  p.  879. 


(21)  Lands  Allotment  Co.,  (1894)  1  Ch.  HIG. 

In  this  case  the  directors  had  applied,  but  without  fraud,  moneys  of  the 
company  to  an  ullra  i'!rcs  purpose.  Held,  that  more  than  six  years  having 
elapsed,  the  claim  against  them  was  barred  by  sect.  3  of  the  Trustee  Act,  1888. 


(22)      Verner  v.  General  and  Commercial  Investment  Trust, 

(1894)  2  Ch.  239.    Iiijra,  p.  893. 

The  articles  of  an  investment  trust  company  declared  that  there  should  be 
applied  to  dividends  the  receipts  from  the  dividends,  income,  profits,  bonuses, 
and  advantages  payable  in  respect  of  the  company's  investments.  The  value  of 
the  investments  had  greatly  depreciated,  to  some  extent  permanently;  but 
during  the  past  financial  year  the  income  had  substantially  exceeded  the  man- 
agement expenses.  The  Court  of  xVppcal  held  that  the  excess  was  applicable  as 
dividend,  although  "  fixed  capital  "  had  been  lost,  and  distinguished  this  case 
from  one  in  which  the  income  arises  from  the  turning  over  of  circulating  capital. 


(23j    London  and  General  Bank,  Ld.  (No.  2),  (1895)  2  Ch.  G73. 

Directors  and  auditor  held  liable  for  paying  dividends  out  of  capital,  it  being 
found  in  fact  that  they  had  not  acted  bond  fide. 


(24;       Wilmer  v.  M'Namara  &  Co.,  Ld.,  Stirling,  J.,  (1895) 

2  Ch.  245. 

Held,  in  accordance  with  Verner  v.  General,  ^c.  Trust,  (1894;)  2  Ch.  239,  that 
goodwill  and  leases  of  a  trading  company  were  fixed  capital,  and  accordingly 
that  it  was  not  necessary  to  make  good  any  depreciation  in  ascertaining  profits. 
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(25)  Kingston  Cotton  Mill  Co.  i  No.  2),  ( J8t>0)  2  Ch.  279. 

Auditors  who  had  rcliod  on  certiHoates  of  manafrcr  who  grossly  over-statod 
the  value  of  tlic  stock-in-trado,  hold  imt  liahlc  for  dividends  paid  out  of  capital 
on  the  faith  of  such  cortificatos. 

(26)  Bosanquet  v.  St.  John  del  Rey  Co.,  Noitli.  .1.  ( 1897K 

77  L.  T.  207. 

In  this  case  the  conipaiiy's  mine  fell  in,  and,  to  restore  it  to  working  order, 
money  had  to  be  raised  by  the  issue  of  debentures;  and,  there  being  no  profits, 
the  interest  thereon  was  paid  out  of  capital.  The  mine  having  been  restored  to  a 
profit-producing  condition,  it  waa  held  that  it  could  pay  dividends  without 
making  good  to  capital  what  had  been  so  expended  in  interest.  "  The  contention 
is  that  .  .  .  the  accounts  ought  to  be  kept  so  as  to  keep  the  claim  in  respect  of 
interest  alive,  or,  at  any  rate,  that  the  profits  ought  to  be  dealt  with  on  the 
footing  that  such  liability  existed.  I  see  nothing,  either  in  the  articles  of  the 
company  or  in  the  general  law,  to  require  that,  before  dividends  are  paid,  the 
profits  must  be  applied  in  paying  off  a  charge  properly  incurred  in  previous 
years.  Having  regard  to  recent  authorities,  1  come  to  the  conclusion  that  there 
is  no  reason  why  the  proposed  dividend  should  not  be  paid."  This  is  in  effect 
overruled  by   Bovey  v.  Cor  if,  infra,  pp.  865,  899. 

(27)  Moxham  v.  Grant,  (18<)9)  1  (^.  H,  88. 

The  insurance  money  paid  by  underwriters  to  a  company  in  respect  of  the  Inas 
of  its  ship  cannot  be  distributed  as  dividend. 

(28)  In  re  National  Bank  of  Wales,  i  18inn  2  (Jh.  029. 

In  this  case  it  was  laid  down  that,  though  the  paid-up  cai)ital  of  a  limited 
company  cannot  be  lawfully  returned  to  the  shareholders  under  the  guise  of 
dividends  or  otherwise,  yet  the  law  does  not  prohibit  such  a  company — even  if  it 
be  a  banking  company — from  paying  dividends  unless  its  paid-up  capital  is 
intact. 

The  payment  of  dividends  out  of  the  excess  of  the  receipts  over  the  outgoings 
of  a  year,  after  making  some  allowance  for  bad  debts,  losses  made  in  previous 
years  being  ignored  and  in  effect  thrown  on  the  capital,  does  not  amount  to  a 
paj^ment  of  dividends  out  of  capital.  If  paid-up  capital  has  been  lost,  its  sub- 
sequent application  in  the  payment  of  dividends  is  impossible. 

Excluding  cases  in  which  it  would  be  obvious  that  a  particular  debt  or  outlay 
could  not  be  reasonably  charged  to  capital,  the  question  what  losses  can  be 
properly  charged  to  capital  and  what  to  income  is  a  matter  for  business  men  to 
determine,  and  on  such  a  matter  the  opinions  of  honest  and  competent  men  may 
differ.     There  is  no  hard  and  fast  legal  rule  on  the  subject. 

But  if  expenses  or  payments  are  obviously  improperly  charged  to  capital 
simply  to  swell  the  apparent  profits  and  to  make  it  appear  that  dividends  may 
properly  be  declared,  dividends  declared  and  paid  under  such  circumstances  can 
no  more  be  justified  than  if  they  were  paid  out  of  capital. 

On  appeal,  however,  the  House  of  Lords  {Bovey  v.  Cory,  (1901)  A.  C.  477), 
whilst  affirming  the  decision  on  other  grounds,  pointedly  and  significantly 
abstained  from  approving  of  the  above  proposition.  See  further,  infra,  pp.  865, 
899. 
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(29)  In  re  Barrow  Haematite  Steel  Co.,  (1900)  2  Ch.  846. 

In  this  case  the  Court  was  asked  to  sanction  a  reduction  of  capital  alleged  to 
have  been  lost  or  to  be  unrepresented  by  available  assets.  In  ascertaining  the 
assets  for  the  purposes  of  the  reduction,  the  reserve  fund  and  the  unappropriated 
profit  and  the  value  of  goodwill  were  not  taken  into  account.  Cozens-Hardy,  J., 
held  that  the  loss  or  depreciation  was  not  made  out  to  the  full  extent,  and  he, 
therefore,  refused  to  sanction  the  reduction.  This  decision  was  based  partly  on 
the  ground  that  the  reserve  fund  and  the  undivided  profits  ought  to  be  treated  as 
part  of  the  assets,  and,  further,  that  the  goodwill  of  the  company  was  probably 
of  considerable  value,  and  ought  to  be  brought  into  account;  and,  lastly,  his 
Lordship  said  that  even  if  the  loss  were  made  out,  he  would  not  have  thought  it 
right  to  confirm  the  reduction,  for  that,  having  regard  to  Lee  v.  Neuchatel 
As'phalte  Co.,  41  C.  D.  1,  and  Verner  v.  General  and  Commercial  Investment 
Trust,  (1894)  2  Ch.  239,  to  the  effect  that  a  trading  profit  may  be  applied  in 
payment  of  dividends  notwithstanding  depreciation  in  the  fixed  capital  of  the 
company,  there  was  no  necessity  for  reduction.  See,  however,  as  to  this  what 
was  said  by  the  Lord  Chancellor  in  Dovey  v.  Cory,  infra,  p.  899.  Barrov: 
Hcematite  Steel  Co.  was  explained  in  the  Court  of  Appeal  in  Hoare  ^  Co., 
(1904)  2  Ch.  208,  infra,  pp.  867,  868. 

(30)  Foster  v.  New  Trinidad  Lake  Asphalte  Co.,  (1901) 

1  Ch.  208. 

In  that  case  certain  promissory  notes  forming  part  of  the  assets  of  the  com- 
pany had  been  considered  of  no  value,  but  were  paid  off  with  arrears  of  interest, 
and  the  directors  proposed  to  treat  the  whole  sum  as  a  windfall  in  the  nature  of 
an  unexpected  profit  and  distributable  by  way  of  dividend.  It  was  held, 
however,  that  the  amount  ought  not  to  be  distributed  without  reference  to  the 
other  business  and  assets  of  the  company.  Byrne,  J.,  said:  "I  must  not,  how- 
ever, be  understood  as  determining  that  this  sum  or  a  portion  of  it  may  not 
properly  be  brought  into  profit  and  loss  account  or  be  taken  into  account  in 
ascertaining  the  amount  available  for  dividend.  That  appears  to  me  to  depend 
on  the  result  of  the  whole  accounts  for  the  year.  It  is  clear,  I  think,  that  an 
appreciation  in  total  value  of  capital  assets,  if  duly  realized  by  sale  or  getting 
of  such  portion  of  such  assets,  may  in  a  proper  case  be  treated  as  available  for 
the  purposes  of  dividend  ";  and  then,  after  referring  to  Lubbock  v.  British  Bank 
of  South  Africa  and  Verner  v.  General  and  Commercial  Investment  Trust, 
supra,  the  learned  judge  proceeded,  "  If  I  rightly  appreciate  the  true  effect  of 
the  decisions,  the  question  of  what  is  profit  availab'3  for  dividend  depends  on 
the  result  of  the  whole  accounts  fairly  taken  for  the  year,  capital  as  well  as 
profit  and  loss,  and  although  dividends  may  be  paid  out  of  earned  profits  in 
proper  cases,  although  there  has  been  a  depreciation  of  capital,  I  do  not  think 
that  a  realized  accretion  to  the  estimated  value  of  one  item  of  the  capital  assets 
can  be  deemed  to  be  proSt  divisible  amongst  the  shareholders  without  reference 
to  the  result  of  the  whole  accounts  fairly  taken." 


(31)  Dovey  v.  Cory,  (1901)  A.  C.  477.     hifra,  p.  899. 

This  case  was  the  appeal  to  the  House  of  Lords  in  National  Bank  of  Wales, 
(18P9)  2  Ch.  629,  supra,  p.  897. 

The  House  of  Lords  affirmed  the  decision  of  the  Court  of  Appeal  exclusively 
on  the  ground  that  the  respondent  was  not  to  be  treated  as  guilty  of  misfeasance 
or  breach  of  trust  merely  because  he  had  honestly  acted  on  false  statements  made 
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by  the  company 'b  officials.  Thu  IIouso  pointedly  declined  to  express  any  oj)inion 
on  the  question  principally  discussed  in  the  Court  of  Appeal,  tliat  is,  whether 
the  double  account  system  of  ascertaining  profits  sanctioned  in  Lee  v.  Neuchatel 
Co.,  supra,  and  Verner  v.  General  and  Commercial,  S;c.  Trust,  supra,  was  allow- 
able.    See  pp.  880,  893,  infra. 

(32)  Fisher  v.  Black  and  White  Publishing  Co.,  (1901)  1  Ch.  174. 

Where  dividends  arc  payable  out  of  "  the  profits  from  time  to  time  available 
for  dividend  "  and  the  regulations  empower  the  directors  before  declaring  a 
dividend  to  carry  any  of  the  profits  to  reserve,  profit  placed  to  reserve  is  not 
profit  "  available  for  dividend." 

(33)  Burland  v.  Earle,  (1902)  A.  C.  83. 

There  is  no  principle  which  compols  a  company,  while  a  going  concern,  to 
divide  the  whole  of  its  profits  among  the  shareholders,  and  the  reserve  fund  may, 
subject  to  the  control  of  a  general  meeting,  be  invested  in  such  securities  as  the 
directors  may  select,  the  matter  bxjing  one  of  internal  management. 

(34)  Bond  v.  Barrow  Haematite  Co.,  (  lltoii)  1  Ch.  lioii. 

The  defendant  company  was  a  smelting  company ;  for  the  purposes  of  its  busi- 
ness it  had  bought  iron  ore  mines,  and  in  connection  therewith  erected  blast 
furnaces  and  cottages.  The  mines  were  flooded  and  the  company  surrendered 
the  leases  and  pulled  down  the  blast  furnaces,  and  in  tho  result  sustained  a  loss  of 
200,000/. ;  there  was  also  a  loss  of  50,000/.  on  other  accounts.  In  tho  cir- 
cumstances, the  directors  did  not  recommend  tho  payment  of  any  dividend  on 
tho  preference  shares,  although  there  was  a  largo  sum  of  undivid<>d  profit,  and 
tho  holders  in  the  action  claimed  a  declaration  that  tho  undivided  profits  ought 
to  bo  applied  in  paying  the  preferential  dividend  on  the  ground  that  the  loss  was 
of  fixed  capital,  and,  therefore,  that  the  cases  of  Lee  v.  Neuchatel,  41  C.  D.  1, 
and  Verner  v.  General  and  Commercial  Trit-'if,  (1904)  2  Ch.  239,  applied  and 
enabled  the  company  to  pay  the  dividends  notwithstanding  such  a  loss.  It  was 
held  by  Farwoll,  J.,  that  tho  200,000/.  loss  was  not  a  loss  of  fixed  but  of  circula- 
ting capital,  and  that  the  loss  must  be  made  good  before  dividends  could  be 
paid;  and  that  as  to  the  50,000/.  loss,  the  plaintiffs  had  not  proved  that  it  was 
a  loss  of  fixed  capital,  and  accordingly  the  action  failed  and  his  Lordship  dis- 
missed it  with  costs. 

The  learned  judge  referred  to  Professor  Marshall's  definition  of  profits  (infra, 
p.  883),  and  said:  "I  am  precluded  from  adopting  this  in  its  entirety  by 
authorities  Avhicli  are  binding  on  me,  because  in  this  definition  '  stock  and  plant ' 
obviously  include  both  fixed  and  circulating  capital.  .  .  .  All  the  authorities, 
however,  agree,  I  think,  that  circulating  capital  must  be  kept  up.  Now,  in  the 
present  case,  the  200,000/.  realised  loss  arises  from  the  surrender  of  the  leases 
of  certain  mines,  bj'  the  pulling  down  of  certain  furnaces,  and  on  the  sale  of 
certain  cottages.  The  company  is  a  smelting  company  on  a  very  large  scale, 
and  for  the  convenience  of  its  works  and  by  way  of  economy  they  acquired  the 
leases  of  the  surrendered  mines  in  order  to  supply  themselves  with  taeir  own 
ore  instead  of  buying  it  as  required.  The  ore  was  used  exclusively  for  the  pur- 
poses of  the  company.  The  mines  were  drowned  out  and  the  cost  of  pumping 
them  out  was  prohibitive.  The  company  therefore  surrendered  the  leases, 
pulled  down  the  blast  furnaces,  and  sold  the  cottages  connected  therewith. 
Now  the  evidence  before  me  is  all  on  one  side.     The  plaintiffs  called  none,  and 
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Sir  David  Dale  and  the  defendants'  other  witnesses  all  agree  that  in  a  company 
of  this  nature  these  items  ought  to  come  into  the  account  before  any  -profit  can 
be  said  to  be  earned;  and  my  own  opinion  coincides  with  theirs,  inasmuch  as  I 
think  that  the  money  invested  in  those  items  is  properly  regarded  in  this  com- 
pany as  circulating  capital.  Suppose  the  company  had  bought  enormous  stocks 
of  ore,  sufficient  to  last  for  ten  years ;  it  could  hardly  be  said  that  the  true  value 
of  so  much  of  this  as  remained  from  time  to  time  ought  not  to  be  brought  into 
the  balance-sheet,  and  I  can  see  no  difference  in  principle  for  the  purposes  of 
this  account  between  ore  in  situ  and  ore  so  bought  in  advance.  ...  I  cannot! 
think  that  it  would  be  right  for  the  defendant  company  to  purchase  out  of 
capital  the  last  two  or  three  years  of  a  valuable  patent  and  distribute  the  whole 
of  the  receipts  in  respect  thereof  as  profits  without  replacing  the  capital 
«xpended  on  the  purchase." 

As  to  Lee  v.  Neuchatel,  his  Lordship  said  "  it  was  relied  on  as  an  authority 
for  the  proposition  as  a  universal  negative,  namely,  '  that  no  company  owning 
wasting  property  need  ever  create  a  depreciation  fund.'  In  my  opinion  that  is 
not  the  true  result  of  the  decision.  It  must  be  remembered  that  in  that  case 
there  had  been  no  loss  of  assets.  The  company's  assets  were  larger  than  at  its 
formation,  and  the  Court  decided  nothing  more  than  the  particular  proposition 
tliat  some  companies  with  wasting  assets  need  have  no  depreciation  fund." 

<35)  Hoare  &  Co.,  Ld.,  (1904)  2  Ch.  208. 

In  this  case  the  company  had  a  paid-up  capital  of  1,950,000^.  and  a  reserve 
fund  of  234,487/.  10s.  Id.,  which  was  composed  principally  of  premiums  on 
shares,  and,  to  some  extent,  of  premiums  on  leases,  and  as  to  the  balance  of 
ordinary  profits.  The  reserve  fund  was  employed  in  the  business  and  not  sepa- 
rately invested.  The  company,  having  lost  about  592,000/.,  proposed  to  deal 
with  the  amount  as  to  396,000/.  by  writing  down  the  paid-up  capital,  and  as 
to  about  196,000/.  by  writing  off  a  like  amount,  part  of  the  reserve  fund. 
Special  resolutions  were  passed  accordingly,  but  Buckley,  J.,  refused  to  sanction 
the  order,  holding,  on  the  authority  of  Barrow  Hccmatite  Steel  Co.,  (1900)  2  Ch. 
846,  that  reserves  must  be  exhausted  before  capital  can  be  cancelled.  The  Court 
of  Appeal  reversed  the  decision  and  sanctioned  the  reduction,  holding  that  in 
such  circumstances  the  loss  should  be  treated  as  falling  on  reserves  and  capital 
in  proportion  to  the  amounts  thereof  respectively,  and  that  as  the  company  was 
writing  off  reserve  rather  more  than  its  due  proportion  of  the  loss,  there  was  no 
objection  to  the  scheme,  notwithstanding  that  it  left  the  company  with  a  reserve 
fund  of  substantial  amount.  Homer,  L.  J.,  who  at  the  request  of  Vaughan 
Williams,  L.  J.,  delivered  the  first  judgment,  considered  that  the  Court  had 
jurisdiction,  and  said  that  the  "  reserve  fund  was  a  fund  which,  at  the  time  it 
was  created,  arose  from  the  fact  that  there  were  available  assets  (after  deducting 
all  liabilities  of  every  kind,  including  the  amount  which  is  represented  by  the 
share  capital)  which  might  have  been  applied  as  the  company  thought  fit 
without  thereby  doing  any  violence  to  the  provision  of  the  Companies  Acts  or 
to  the  articles  of  the  company.  In  other  words,  the  surplus  which  was  carried 
to  the  reserve  fund  represented  that  which  might  have  been  properly  applied  at 
the  time,  if  the  company  had  so  thought  fit,  in  paying  further  dividends  to  the 
shareholders,  and  no  person  could  have  complained  if  they  had  done  so.  It  was 
therefore  a  reserve  fund  properly  created  .  .  .  they  might  have  utilised  it  in 
equalising  dividends,  or,  if  they  had  chosen,  they  might  have  applied  it  in 
making  good  lost  capital. 

".  .  .In  my  opinion,  under  the  circumstances  of  this  case,  the  loss  ought  to 
be  treated  as  apportioned  between  the  reserve  fund  and  the  capital  account 
properly  so  called,  that  is,  the  share  capital. 
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"Ill  tlie  proseiit  ca^M;  the  company  pruj>ose  to  do  more  than  tliat:  they 
propose  to  attribute  a  larger  proportiou  of  the  loss  of  asseta  to  the  reserve  fund 
than  they  do  to  the  capital  account.  In  my  opinion  that  is  a  thing  which 
they  were  not  absolutely  bound  to  do,  but  which  they  certainly  had  a  right 
to  do  ...  In  the  circumstances  of  this  case  I  think  that  the  Court  ought  to 
allow  the  small  proportion  of  the  reserve  fund,  which  according  to  the  scheme 
it  is  proposed  to  keep,  to  remain  as  a  reserve  fund." 

Vaughan  Williams  and  Cozens-Hardy,  L.  JJ.,  concurred. 

This  decision  is  of  importance  as  emphasizing  the  principles  that  premiums 
on  shares  are,  where  the  capital  is  intact,  properly  treated  as  profit  (compare 
Lubbock  V.  British  Bank  of  S.  A.,  (1892)  2  Ch.  198,  supra,  pp.  863,  and  infra, 
879) ;  and  a  loss  of  capital  does  not  automatically  absorb  reserves,  and  that 
where  reserves  are  employed  in  the  business  and  merged  in  the  general  assets 
they  should  bear  their  rateable  proportion  of  loss. 

The  resolutions,  kc.  were  settled  by  the  writer,  and  the  decision  was  in 
accordance  with  his  advice  to  the  company. 


(36)  Lucas  v.  Fitzgerald  (19iKi),  20  T.  L.  R.  IG. 

In  this  case  an  interim  dividend  was  declared  by  the  directors  and  paid,  and 
at  the  end  of  the  year  it  turned  out  that  there  had  been  a  loss.  The  board 
which  declared  the  dividend  acted  on  the  information  supplied  by  the  manag- 
ing director.  Lord  Alverstone,  C.  J.,  held  that  such  of  the  directors  as  had 
only  been  present  at  a  subsequent  meeting,  at  which  the  minutes  of  the  previous 
meeting  were  confirmed,  were  not  liable.  He  also  said:  "The  declaration  of 
interim  dividends  depends  much  more  upon  estimates  and  opinions  than  the 
declaration  of  a  final  dividend  which  is  made  upon  the  information  contained 
in  a  formal  balance-sheet." 


(37)  Towers  v.  African  Tug  Co.,  (1904)  I  Ch.  558. 

In  this  case  an  interim  dividend  was  paid,  as  it  turned  out,  out  of  capital. 
One  of  the  directors  and  tlie  manager  had  received  their  share  of  tlie  dividend, 
and  not  returned,  or  up  to  trial  offered  to  return,  it.  They,  however,  brought 
an  action  on  behalf  of  all  the  shareholders,  except  defendants,  against  the  com- 
pany and  the  other  directors,  asking  that  the  defendant  directors  might  be 
ordered  to  repay  the  amount  of  the  dividend.  Afterwards  all  the  other  share- 
holders were  joined  as  defendants  at  their  own  request.  It  was  held  by  the 
Court  of  Appeal  that  the  plaintiffs,  having  received  their  dividends  with  full 
knowledge  or  notice  of  the  facts,  could  not,  suing  either  individually  or  on 
behalf,  &c.,  maintain  the  action,  although  the  payment  of  the  dividend  was 
idtra  vires;  that  the  action  would  not  have  lain  even  if  plaintiffs  had  repaid 
their  shares  before  trial,  and  there  was  some  doubt  whether  payment  even  before 
action  would  have  availed  them. 


(38)      In  re  Spanish  Prospecting  Co.,  Ld.,  (;i911)  1  Ch.  92. 

A.  and  B.  agreed  to  serve  a  limited  company  at  a  fixed  salary,  which  was 
only  to  be  paid  "  out  of  profits  (if  any)  arising  from  the  business  of  the 
company,  which  may  from  time  to  time  be  available  for  such  purpose,  but  such 
salary  shall  nevertheless  be  cumulative,  and  accordingly  any  arrears  thereof 
shall  be  payable  out  of  any  succeeding  profits  as  aforesaid."  The  business  of 
the  company  included  the  purchase  and  sale  of  shares  and  debentures,  and 
shares  and  debentures  were  accordingly  purchased.     The  shares  were  sold  for- 
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oash,  and  the  proceeds  brought  into  profits  and  loss  account.  The  debentures 
were  included  in  the  yearly  balance-shecis  of  the  company  as  an  unvalued  asset. 
Then  the  company  went  into  voluntary  liquidation;  the  liquidator  sold  the 
whole  of  the  assets,  the  debentures  realizing  2,072L:  all  the  creditors,  except 
A  and  B.  (to  whom  about  8,000Z.  in  respect  of  arrears  of  salary  were  due), 
were  paid  in  full,  and  all  the  subscribed  capital  was  returned  to  the  shareholders, 
leaving  a  surplus  of  3,328/.  in  the  hands  of  the  liquidator.  Was  this  surplus 
"  profits  arising  from  the  business  of  the  company  "?  The  Court  of  Appeal 
held  that  it  was  undrawn  profits,  and  that  A.  and  B.  were  entitled  to  be  paid 
their  cumulative  arrears  of  salary  out  of  it.  The  case  is  instructive,  more 
especially  on  account  of  certain  passages  in  the  judgment  of  Fletcher  Moulton, 
L.  J.  His  Lordship  said,  "  The  question  for  our  decision  in  the  present  case  is 
of  some  general  interest,  because  it  turns  upon  the  legal  meaning  of  the  word 
'profits'  .  .  .  The  word  'profits'  has  in  my  opinion  a  well-defined  legal 
meaning,  and  this  meaning  coincides  with  the  fundamental  conception  of  profits 
in  general  parlance,  although  in  mercantile  phraseology  the  word  may  at  times 
bear  meanings  indicated  by  the  special  context  which  deviate  in  some  respects 
from  this  fundamental  signification.  '  Profits  '  implies  a  comparison  between 
the  state  of  a  business  at  two  specific  dates  usually  separated  by  an  interval 
of  a  year.  The  fundamental  meaning  is  the  amount  of  gain  made  by  the  busi- 
ness during  the  year.  Thia  can  only  be  ascertained  by  a  comparison  of  the 
assets  of  the  business  at  the  two  dates. 

"  For  practical  purposes  these  assets  in  calculaung  profits  must  be  valued  and 
not  merely  enumerated.  An  enumeration  might  bo  of  little  value,  liven  if 
the  assets  were  identical  at  the  two  periods,  it  would  by  no  means  follow  that 
there  had  been  neither  gain  nor  loss,  because  the  market  value,  the  value  in 
exchange,  of  these  assets  might  have  altered  greatly  in  the  meanwhile.  A  stock 
of  fashionable  goods  is  worth  much  more  than  the  same  stock  when  the  fashion 
has  changed.  And  to  a  less  degree,  but  no  less  certainly,  the  same  considerations 
must  apply  to  buildings,  plant,  and  other  fixed  assets  used  in  the  business, 
because  one  form  of  business  risk  against  which  business  gains  must  protect 
the  trader  is  the  varying  value  of  the  fixed  assets  used  in  the  business.  A 
•depreciation  in  value,  whether  from  physical  or  commercial  causes,  which  affects 
their  realizable  value  is  in  truth  a  business  loss. 

"  We  start,  therefore,  with  this  fundamental  definition  of  profits,  namely,  if  the 
total  assets  of  the  business  at  the  two  dates  be  comj)ared,  the  increase  which  they 
show  at  the  later  date  as  compared  with  the  earlier  date  (due  allowance,  of 
course,  being  made  for  any  capital  introduced  into  or  taken  out  of  the  business 
in  the  meanwhile)  represents  in  strictness  the  profits  of  the  business  during  the 
period  in  question. 

"  But  the  periodical  asccrtaimnont  of  profits  in  a  business  is  an  operation  of 
•3uch  practical  importance  as  to  be  essential  to  the  safe  conduct  of  the  business 
itself.  To  follow  out  the  strict  consequences  of  the  legal  conception  in  making 
out  the  accounts  of  the  year  would  often  be  very  difficult  in  practice.  Hence, 
the  strict  meaning  of  the  word  '  profits  '  is  rarely  observed  in  drawing  up  the 
accounts  of  firms  or  companies.  These  are  domestic  documents  designed  for 
the  practical  guidance  of  those  interested,  and  so  long  as  the  principle  on  which 
they  are  drawn  up  is  clear  their  value  is  diminished  little,  if  at  all,  by  certain 
departures  from  this  strict  definition,  which  lessen  greatly  the  difficulty  of 
making  them  out.  Hence,  certain  assumptions  have  become  so  customary  in 
drawing  up  balance-sheets  and  profit  and  loss  accounts  that  it  may  almost  be 
said  to  require  special  circumstances  to  induce  parties  to  depart  from  them.  For 
instance,  it  is  usual  to  exclude  gains  and  losses  arising  from  causes  not  directly 
connected  with  the  business  of  the  company— such,  for  instance,  as  a  rise  in  the 
market  value  of  land  occupied  by  the  company.     The  value  assigned  to  trade 
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buildings  and  plant  is  usually  fixed  accordin;^  to  an  arbitrary  rule  by  which 
the}'  are  originally  taken  at  their  actual  cost  and  are  assumed  to  have  depreciated 
by  a  certain  percentage  each  year,  though  it  cannot  be  pretended  that  any 
such  calculation  necessarily  gives  their  true  value  either  in  use  or  in  exchange. 
These,  however,  are  merely  variations  of  practice  by  individuals.  They  rest  on 
no  settled  princii)le.  They  mainly  arise  from  the  sound  business  view  that  it  is 
better  to  underrate  than  to  overrate  your  profits,  since  it  is  impossible  for  you  to 
foresee  all  the  risks  to  which  a  business  may  in  future  be  exposed.  For  instance, 
there  are  many  sound  business  men  who  would  foci  bound  to  take  account  of  the 
depreciation  in  value  of  business  premises  (or  in  the  value  of  plant  specially 
designed  for  the  production  of  a  particular  article)  although  they  would  not  take 
account  of  appreciation  in  the  same  arising  from  like  causes. 

"  To  render  the  ascertainment  of  the  profits  of  a  business  of  practical  use,  it  is 
evident  that  the  assets,  of  whatever  nature  they  may  be,  must  be  represented 
by  their  money  value.  But,  aA  a  rule,  these  assets  exist  in  the  shapi'  of  things 
or  rights,  and  not  in  the  shape  of  money.  The  debts  owed  to  the  company  may 
be  good,  bad,  or  doubtful.  The  figure  inserted  to  represent  stock-in-trade, 
must  be  arrived  at  by  a  valuation  of  tiio  actual  articles.  Property,  of  whatever 
nature  it  may  be,  acquired  in  the  course  of  the  business  has  a  value  varying 
with  the  condition  of  the  market.  It  will  be  seen,  therefore,  that  in  almost 
every  item  of  the  account  a  question  of  valuation  must  come  in.  In  the  ease  of  a 
company  like  that  with  which  we  have  to  deal  in  the  present  case  this  process 
of  valuation  is  often  exceedingly  difficult  because  the  property  to  be  valued  may 
bo  such  that  there  are  no  market  quotations  and  no  contemporaneous  sales  or 
purchases  to  afford  a  giiido  to  its  value.  It  is  not  to  be  wondered  at,  therefore, 
that  in  many  cases  companies  that  are  managed  in  a  conservative  manner 
avoid  the  difficulty  thus  presented  and  content  themselves  by  referring  to  assets 
of  a  speculative  type  without  attempting  to  affix  any  specific  value  to  them. 
But  this  does  not  in  any  way  prevent  the  necessity  of  regarding  them  as  forming 
a  part  of  the  assets  of  the  company  which  must  be  included  in  the  calculation  by 
which  de  facto  profits  are  arrived  at.  Profits  may  exist  in  kind  as  well  as  in 
cash.  For  instance,  if  a  business  is,  so  far  as  assets  and  liabilities  are  concerned, 
in  the  same  position  that  it  was  in  the  j-ear  before  with  the  exception  that  it  han 
contrived  during  the  year  to  acquire  some  property — say,  mining  rights — which 
it  had  not  previously  possessed,  it  follows  that  those  raining  rights  represent  the 
profits  of  the  year,  and  this  whether  or  not  they  are  specifically  valued  in  the 
annual  accounts. 

"  But  though  there  is  a  wide  field  for  variation  of  practice  in  these  estimations 
of  profit  in  the  domestic  documents  of  a  firm  or  a  company,  this  liberty  ceases 
at  once  when  the  rights  of  third  persons  intervene.  For  instance,  the  revenue 
has  a  right  to  a  certain  percentage  of  the  profits  of  a  company  by  way  of 
income  tax.  The  actual  profit  and  loss  accounts  of  the  company  do  not  in  any 
way  bind  the  Crown  in  arriving  at  the  tax  to  be  paid.  A  company  may  wisely 
write  off  liberally  under  the  head  of  depreciation,  but  they  will  be  only  allowed 
to  deduct  the  sum  representing  the  actual  depreciation  for  the  purpose  of 
calculating  the  profits  for  income  tax.  The  same  would  be  the  case  if  a  person 
had  a  right  to  receive  a  certain  percentage  of  the  profits  made  by  the  company. 

"  In  the  absence  of  special  stipulations  to  the  contrary, '  profits  '  in  cases  where 
the  rights  of  third  parties  come  in  mean  actual  profits,  and  they  must  be  calcu- 
lated as  closely  as  possible  in  accordance  with  the  fundamental  conception  or 
definition  to  which  I  have  referred." 

The  learned  judge  added  to  the  above  some  observations  to  the  effect  that 
his  remarks  did  not  bear  on  the  vexed  question  of  the  fund  out  of  which  divi- 
dends may  legally  be  paid  in  limited  companies.  "Cases  such  as  Verncr  v. 
General   and    Commercial   Investment    Triif<t,    (1894)    2    Ch.    239,    and    Lee    v. 
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Neuohatel  Asphalte  Co.  (1889),  41  C.  D.  1,  show  that  this  fund  may  in 
some  oases  be  larger  than  what  can  rightly  be  regarded  as  profits,  and  the 
decisions  in  these  cases  depend  largely  upon  the  fact  that  there  is  no  statutory 
enactment  which  forbids  it  to  be  so." 

Not  even  an  express  power  in  the  memorandum  can  justify  the  payment  of  Power  in 
dividends  out  of  capital,  for  such  a  payment  would  be  a  reduction  of  capital,  memorandum 
requiring,  under  sect.  46  of  the  Companies  Act,  1908  (reproducing  the  Acts  of 
1867  and  1877),  the  sanction  of  the  Court,  and  the  memorandum  cannot  dispense 
with  the  sanction,  which,  for  the  protection  of  the  public,  the  Act  requires. 
Trevor  v.  Whitivorth,  12  App.  Cas.  409;  Flitcroft's  case,  21  Ch.  D.  519; 
Raine's  case,  4  T.  L.  R.  303  (Kekewich,  J.) ;  Mersina  and  Adana  Co.,  5 
T.  L.  R.  680  (Stirling,  J.);  Foster  v.  New  Trinidad  Lake  Asphalte  Co.,  (1901) 
1  Ch.  208;   Fisher  v.  Black  and  White  Publishing  Co.,  (1901)  1  Ch.  174. 

And,  d  fortiori,  nothing  in  the  articles  can  justify  the  payment  of  dividend 
or  interest  (except  on  capital  paid  in  advance  of  calls:  Lock  v.  Queensland,  ^-c. 
Co.,  (1896)  A.  C.  461)  out  of  capital  (Trevor  v.  Whitioorth,  tibi  supra ;  Guinness 
V.  Land  Corporation  of  Ireland,  22  C.  Div.  375;  In  re  Bennett,  (1892)  1 
Ch.  154) ;  but  the  articles  may,  of  course,  restrict  the  meaning  of  the  word 
"  profit,"  and  declare  that  dividends  shall  only  be  payable  out  of  profit  in  that 
restricted  sense.  See  Oxford  Buildinff  Society,  35  C.  D.  502,  where  the  term 
"  realized  profits  "  was  regarded  as  meaning  "  profits  tangible  for  the  purposes 
of  division,"  as  distinguished  from  estimated  profits.  As  to  "  net  profits,"  sec 
Binney  v.  Ince  Hall  Coal  Co.,  35  L.  J.  Ch.  363;  Glasier  v.  Rolls,  42  Ch.  D. 
453;  as  to  "  profits  in  hand,"  see  Stringer's  case,  L.  E..  4  Ch.  475. 

Some  persons,  whilst  admitting  that  dividends  cannot  be  paid  out  of  capital,  "Duringoon- 
havo  contended  that  where  a  company  engages  in  the  construction  of  works,  structiou. 
interest  may  be  paid  on  capital  during  construction.  See  Alexandra  Palace  Co., 
21  C.  Div.  149,  above.  But  the  principles  laid  down  in  Trevor  v.  irhitivorth, 
12  App.  Cas.  409,  are  wholly  inconsistent  with  the  legality  of  paying  dividends 
out  of  capital  during  construction  or  otherwise.  And  the  Indian  Railways  Act, 
1894  (57  Vict.  c.  12),  was,  in  effect,  a  Parliamentary  recognition  that  dividends 
may  not,  even  during  construction,  be  paid  out  of  capital  without  statutory 
powers.  So  is  sect.  91  of  the  Act  of  1908  giving  companies  power  with  certain 
safeguards  to  pay  interest  out  of  capital  during  construction  of  works. 

Where  shares  are  offered  to  the  public  a  commission  may,  under  sect.  89  of 
the  Companies  Act,  1908  (replacing  sect.  8  of  the  Companies  Act,  1900),  be 
paid  to  subscribers. 

As  a  company  may  not  pay  dividends  directly  out  of  capital,  neither  may  it  Through 
do  so  indirectly,  e.g.,  by  entering  into  a  contract  with  another  company  or  contractors, 
person,  one  of  the  terms  of  which  is  that  the  latter  shall  pay  interest  on  the 
capital  of  the  former.  James  v.  Eve,  L.  R.  6  H.  L.  385.  "There  is  no  doubt 
that  if  it  cannot  bo  done  directly,  it  cannot  be  done  indirectly."  Per  Lord 
Chelmsford,  L.  C,  and  see  per  Fry,  J.,  in  In  re  Alcxandrn  Pnhice  Co.,  supra, 
p.  860. 

Thus  in  Fisher  v.  Bidl  <^  Barnsley  Rail.  Co.,  4  Mar.  1881  (25  S.  J.  353), 
where  the  contractors  had  agreed  to  pay  interest  during  construction,  Jessel, 
M.  R.,  granted  an  injunction  restraining  the  payment,  and  the  company  in  two 
subsequent  sessions  endeavoured,  but  without  success,  to  obtain  legislative  autho- 
rity. See  also  Wye  Valley  Rail.  Co.  v.  Hawes,  16  C.  Div.  489.  But  see  now 
sect.  91  of  the  Act. 

The  payment  of  dividends  out  of  capital,  being  a  misapplication  of  the  com-   Liability  of 
pany's  funds,  is  treated  as  a  breach  of  trust  on  the  part  of  the  directors,  and    directors, 
accordingly  they  are  jointly  and  severally  liable  to  make  good  the  amount  with 
interest   at   5    per   cent,    per   annum.      Flitcroft's   case,   21    C.    Div.    520;    Rr 
Alexamlra  Palace,  ibid.  160;  Oxford,  iS;c.  Society,  35  C.  D.  502;  Leeds,  ^c.  Co., 
36  C.  D.  787;  Carringc  Co-operative  Assoc,  27  Ch.  D.  322;  Municijxd  Freehold 
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Land   Co.    V.    Pollington,   63   L.   T.    238;    London   ^    General   Bank    (No.    2), 
(1895)  2  Ch.  673;  Bond  v.  Barrow  Ucenmtite  Steel  Co.,  (1902)  1  Ch.  353. 

And  the  directors  are  liable  not  only  for  what  they  pay  themselves  but  for  the 
whole  amount.  "  I  do  not  see  how  to  make  any  distinction  between  what  the 
directors  retained  and  what  they  paid  to  other  shareholders."  Per  Cotton,  L.  J., 
Flitcroft's  cane,  21  C.  Div.  536. 

It  is  true  tiiat  a  member  who  receives  a  dividend  knowing  that  it  is  paid  out 
of  capital,  may  be  liable  to  make  good  the  amount ;  for  "  tlie  money  of  a  com- 
pany is  a  trust  fund,  because  it  is  applicable  only  to  the  special  purposes  of  the 
company  in  the  hands  of  the  agents  [i.e.,  the  directors]  of  the  company,  and 
it  is  in  that  sense  a  trust  fund  applicable  by  them  to  those  special  purposes;  and 
a  person  taking  it  from  them,  with  notice  that  it  is  being  applied  to  other  pur- 
poses, cannot,  in  this  Court,  say  that  he  is  not  a  constructive  trustee."  Per 
Jessel,  M.  R.,  Russell  v.  Wakefield  Waterworks,  20  Eq.  479;  Ilohnes  v.  New- 
castle Co.,  1  C.  D.  682;  Moxham  v.  Grant,  (1900)  1  Q.  L.  88;  Towers  v. 
African  Tug  Co.,  (1904)  1  Ch.  558.  But  even  in  such  cases  the  directors  will 
be  primarily  ordered  to  make  good  the  amount,  and  will  be  left  to  recover  from 
the  other  members  if  they  can.  Alexandra  Palace  Co.,  21  C.  D.  149;  National 
Funds,  10  C.  D.  118. 

And  a  member  who  takes  a  dividend  in  good  faith,  not  knowing  that  it  is  paid 
out  of  capital,  is  not  liable  to  return  the  same.  Flitcroft's  case,  21  C.  D.  519; 
Jie  Den/Mm  if  Co. ,25  C.  D.  752;  Wye  Valley  Hail.  Co.  v.  Ilawes,  16  C.  Div.  '489. 
This  is  a  common  case;  for  where  dividends  are  paid  out  of  capital  the 
members  can  in  most  cases  show  that  they  were  deluded  by  fraudulent  accounts. 
And  where  the  directors  represent  that  profit  has  been  made,  members  are  not 
bound  to  investigate. 

"  The  directors  made  an  express  representation  to  the  shareholders  that  profits 
had  been  made,  and  the  effect  of  that  representation  cannot  be  taken  away  by 
showing  that  documents  were  laid  before  the  shareholders,  a  thorough  investiga- 
tion of  which  would  have  shown  that  the  representation  was  untrue,  unless  it 
is  also  shown  that  they  did  investigate  them  and  discover  the  untruth."  Per 
Jessel,  M.  R.,  Flitcroft's  case,  21  C.  Div.  532. 

And  even  a  director  who  in  good  faith  concurs  in  the  payment  of  a  dividend 
out  of  capital  is  not  liable  to  refund  it.  National  Bank  of  Wales,  (1899)  2  Ch. 
629,  675. 

Where  directors  openly  and  avowedly  pay  dividends  out  of  capital,  they  may 
have  a  right  of  recovery  against  shareholders  who  take  with  notice  that  the 
dividend  is  paid  out  of  capital.  Moxham  v.  Grant,  (1899)  1  Q.  B.  88;  but 
shareholders  who  have  received  dividends  knowing  them  to  be  paid  out  of  capital 
cannot  keep  such  dividends,  and  at  the  same  time  compel  the  directors  to  make 
them  good.     Towers  v.  African  Tug  Co.,  (1904)  1  Ch.  558. 

In  some  cases  a  claim  against  the  directors  may  be  barred  by  sect.  8  of  the 
Trustee  Act,  1888  (51  &  52  Vict.  c.  59).  Lands  Allotment  Co.,  (1894)  1  Ch.  617. 
Cf .  In  re  SJuirpe,  (1892)  1  Ch.  154.  And  where  they  have  acted  "  honestly  and 
reasonably  "  and  "  ought  fairly  to  be  excused,"  the  Court  has  now  a  discretion 
to  grant  them  relief  under  the  Companies  Act,  1908,  s.  279.     See  p.  715,  supra. 

Not  only  are  directors  who  pay  dividend  out  of  capital  civilly  liable,  but  they 
may,  at  any  rate  in  some  cases,  be  prosecuted  for  conspiracy.  Burnes  v.  Pennell, 
2  H.  L.  Cas.  497;  Regina  v.  Esdaile,  1  F.  <Sc  F.  213.  In  the  case  last  mentioned, 
the  directors  of  the  Royal  British  Bank  were  convicted  of  conspiracy  to  defraud. 
They  had  issued  false  balance-sheets,  and,  in  particular,  had  included  therein, 
among  the  assets  of  the  company,  debts  which  they  knew  to  be  bad.  See 
supra,  p.  857. 

Moreover,  a  director  or  manager  who  makes,  circulates  or  publishes,  or 
concurs  in  making,  circulating,  or  publishing,  any  written  statement  \_e.g.,  a 
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report]  or  account  [e.ff.,  a  balance-sheet]  which  he  knows  to  be  false  in  any 
material  particiilar,  may  be  liable  to  punishment  under  sect.  84  of  the  Larceny 
\c.t,  1861  (24  &  25  Vict.  c.  96).  See  Queen  v.  Gurney  Finlayson,  K.  P.  254. 
\s  to  the  Court  directing  a  prosecution  in  winding-up  under  sect.  217  of  the 
Companies  Act,  1908,  see  London  and  Globe  Finance  Corporation,  (1903)  1  Ch. 
12^{  Re  Charles  Benham  ^  Co.,  32  W.  E.  921;  Re  Express  Fuel  Co.,  \^  .  ^  • 
(1875)  10:  and  Northern  Counties  Bank,  31  W.  R.  546. 

The  Court  will,  at  the  instance  of  a  single  shareholder,  interfere  by  injunction  Injunction  to 
to  restrain  the  payment  of  dividend  out  of  capital  {Macdougall  v.  Jersey  Im-  restrain. 
perial  Hotel  Co.,  2  H.  &  M.  528;  Guinness  v.  Land  Corporation  of  Ireland,  2.. 
C  Div  349;  Bavison  v.  Gillies,  16  C.  D.  347;  and  an  interlocutory  injunction 
may  be  granted;  Foster  v.  Nexo  Trinidad  Co.,  (1901)  1  Ch.  208);  but  not  at 
the  suit  of  a  mere  simple  contract  creditor.  Mills  v.  Northern  Co.,  5  Ch.  621; 
Coxon  V  Grant,  (1891)  2  Ch.  78.  Nevertheless,  it  would  seem  that  there  may 
be  cases  in  which  a  creditor  would  have  a  locus  standi  iFlitcroft's  case,  21 
C  Div  533) ;  and  if  he  is  not  paid  in  due  course  ho  can  have  the  company 
wound  up  and  make  the  directors  personally  liable  through  the  medium  of  the 
liquidator  as  representing  creditors  for  the  breach  of  trust.  Re  Sharpe  (1882), 
1  Ch.  154. 


General  Observations  on  the  foregoing  Decisions. 

The  Companies  Act,  1862,  did  not  make  any  express  provision  in  The  Act 
reg-ard  to  the  payment  of  dividends.  It  did  not  require  that  the  «^«°  • 
power  to  pay  dividends  should  be  specified  in  the  memorandum  or  m 
the  articles  of  association,  nor  did  the  specimen  forms  of  memoran- 
dum of  association  scheduled  to  the  Act  mention  the  payment  of 
dividend  as  one  of  the  objects.  But  the  Act  distinctly  contemplated 
the  payment  of  dividends;  for  sect.  38  made  special  provision  in 
regard  to  payment  in  a  winding-up  of  any  "sum  due  to  a  member  of 
a  company  in  his  character  of  a  member  by  way  of  dividend,  profits 
or  otherwise."  Moreover,  the  regulations  in  Table  A.,  which  were 
made  prima  facie  applicable  to  all  companies  limited  by  shares, 
expressly  provided  for  the  payment  of  dividends,  thus  showing  that 
payment  of  dividends  was  regarded  by  the  Legislature  as  a  matter  of 
course  in  the  case  of  a  company  "  formed  for  the  acquisition  of  gain." 

Whilst  the  power  to  pay  dividends  is  thus  treated  by  the  Legisla-  Thepower^^to 
ture  as  implied,  there  is  no  express  provision  as  to  what  assets  may  P^ 
be  applied  to  the  payment  thereof.     It  was,  however,  assumed  from 
the  first  that  the  fundamental  principles  of  sound  commercial  trading 
applied,  and  that  dividends  must  be  paid  exclusively  out  of  profits,  ^ut  o^fjrofits, 
This  assumption  was  not  an  unreasonable  one  to  make,  looking  to  the 
scheme  of  the  Act  and  to  the  opinion  expressed  by  Lord  Campbell, 
L.  C,  in  Burnes  v.  Pennell  (1849),  2  H.  L.  C.  497,  525,  to  the  effect 
that  dividends  are  supposed  to  be  paid  out  of  profits  only  (Case  1, 
supra),  and  to  the  prosecution  and  conviction,  in  1856,  of  the  directors 
of  the  Royal  British  Bank  for  conspiracy  to  defraud  by  false  repre- 
eentations    as  to    solvency,  made,  ititer  alia,  by    paying   dividends 
otherwise  than  out  of  profits .    It  is  a  corollary  from  the  primary  prin- 
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ciple  that  a  limited  coiupauy  cannot  reduce  itti  capital  hy  returning: 
any  part  to  the  shareholders. 

Accordingly  case  after  case  is  to  be  found  in  which  the  proposition 
i.s  laid  down  that  dividends  can  only  bo  paid  out  of  profits,  and  that 
dividends  may  not  be  paid  out  of  the  capittil.  NovortheleHs,  Lord 
LindJoy,  on  more  than  one  occasion,  objected  to  the  proposition  that 
dividends  can  only  be  paid  out  of  profit,  and  preferred  a^  more  correct 
the  proposition  that  dividend  mast  not  be  paid  out  of  capital  (and  soo 
the  observations  of  Farwcll,  J.,  in  Bond  v.  Barrow  Ilremutite  Co., 
(1902)  1  Ch.  353). 

The  objection  raised  by  Lindley,  M.  R.,  to  the  proposition  that 
dividends  may  only  be  paid  out  of  profit  is  that  this  expression  "  leads 
to  the  inference  that  the  ca,pital  must  always  be  kept  up  and  be  repre- 
sented by  assets  which  if  sold  would  produce  it."  Veryier  v.  General 
and  Commercial  Co.,  (1894)  2  Ch.  239.  On  the  other  hand,  in 
National  Bank  of  Wales,  Limited,  (1899)  2  Ch.  G29,  the  same  learned 
judge  held  that  even  wliere  the  articles  provide  for  payment  of 
dividends  out  of  profit,  there  is  no  such  inference  to  be  drawn.  The 
objection  therefore  falls  to  the  ground,  and  upon  the  whole  it  seems 
that  the  proposition  that  dividends  are  only  to  be  paid  out  of  profit** 
may  stand  as  the  leading  rule,  subject,  however,  to  one  caution, 
namely,  that  the  term  "  profit  "  is  equivocal,  and  the  operation  of  the 
rule  therefore  depends  entirely  on  the  meaning  therein  of  the  word 
"profits,"  and,  as  Farwell,  J.,  said  in  the  caso  cited:  'There  is  no 
single  definition  of  the  word  '  profits  '  which  will  fit  all  cases." 


How  Profits  are  to  be  Ascertained. 

Three  systems       In  regard   to  this  opinions  dilier,  and  there  are  several  system.'< 
of  accouut.        which  are  adopted  or  have  been  suggested.     Of  those,  the  following 
may  be  mentioned: — 

Single ac-  (1)  What  is  called  the  "single  account"  system,  that  is,  the  ordi- 

count  .system.  j^^^,^.  gy^.^^^  adopted  by  business  men,  according  to  which 

profits  are  to  be  ascertained  by  a  balance-sheet,  including  by 

reference  a  profit  and  loss  account. 

Double  ao-  (2)  The  double  accouut  system  for  many  years  advocated  by  an 

count  system.  eminent    legal  writer,  according  to  which    all    companies 

under  the  Act  are  to  be  assumed  (contrary  to  the  fact)  to 

keej)  a  capital  account  and  a  revenue  account,  and  those 

accounts  are  to  be  regarded  as  distinct  accounts,  and  for  the 

purpose  of  determining  profits,  accretions  to  or  diminutions 

of  capital  are  to  be  disregarded,  but  loss  on  revenue  accouut 

I  is  to  be  made  good  out  of  subsequent  revenue.     See  infra. 

p.  889. 

Leev.  (3)  The  system  propounded  by  the  Court  of  Appeal  in  Lee  v. 

Neuehatel.  Neuchatcl  Co.,  41  C.  D.  1 ;  according  to  which,  whenever  the- 
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ordinary  revenue  of  the  company  for  any  specified  period 
exceeds  the  ordinary  outgoings  of  the  company  for  such 
period,  the  excess  is  to  be  regarded  as  profit  available  tor 
dividend,  even  though  the  revenue  be  derived  from  a  wast- 
ing property,  which,  in  the  course  of  a  few  years,  will  be 
exhausted,  and  even  though  the  company  ha^  lost  capital 
during  the  same  period.     See  infra,  p.  890. 
(4)  The  system  propounded  by  the  Court  of  Appeal  in  Verner  v.   J.--^ -^^ 
General  and  Commercial  Trust,  (1894)  2  Ch.  239;  according  commercial 
to  which  the  net  revenue  of  any  specified  period  is  to  be   rmst. 
regarded  as   profit  available  for  dividend,  subject  to  the 
important  qualification  that,  whilst  loss  or  depreciation  of 
"fixed"  capital  (i7ifra,  p.   894)  need  not    be    taken    into 
account,  loss  or  depreciation  of  "circulating"  capital  must 
be  taken  into  account,  and  debited  to  profit  and  loss  account 
in  ascertaining  profits.     See  infra,  p.  893  et  seq. 

I,— The  Single  Account  System. 

According  to  this  system,  the  profits  for  any  particular  period  ai^  Lct^^r'"^'' 
to  be  ascertained  by  a  profit  and  loss  account  and  a  balance-sheet  ^^^^^^ 
showing  the  true  financial  position  of  the  company  and  the  result 
whether  in  the  shape  of  profit  or  loss,  of  its  transactions  during  such 
period      The  balance,  whether  to  the  debit  or  the  credit  of  profit  and 
loss  account,   appears  as  an  item  in  the    balance-sheet;    and    the 
balance-sheet  is  not  a  capital  account  showing,  as  a  matix^r  oi  history, 
how  the  capital  contributed  has  been  applied  in  the  past,  but  a  living 
account  showing  the  true  financial  position  of  the  company  at  lis 
date  and  the  difierence  in  amount  between  the  assets  on  the  one  hand 
and  the  debts,  liabilities  and  paid-up  capital  on  the  other  hand. 

Everything  depends,  as  in  an  ordinary  partnership,  on  how  the 
balance-sheet  works  out.  The  mere  fact  that  the  profit  and  loss 
account  (disregarding  losses  and  depreciation)  shows  a  credit  balance 
is  not  treated  as  establishing  the  fact  that  the  company  has  made  a 
profit  during  the  period,  since  that  balance  may,  in  the  balance-sheet, 
be  counterbalanced  by  an  equivalent  or  greater  lo.ss  of  capital  sus- 
tained during  the  year  [or  previously,  unless,  indeed,  the  previous 
loss  shall  have  been  written  off].* 

In  this  system  paid-up  capital  is  treated  as  a  liability;  not  that  the 
company  is  really  a  debtor  to  its  shareholders  in  respect  of  capital, 
any  more  than  a  firm  is  to  its  members,  but  because  "if  you  want  to 
find  out  how  you  stand,  whether  you  have  lost  your  money  or  not, 

*The  same  result  is  very  commonly  arrived  at  by  debiting  the  profit  and 
loss  aecount  with  loss  and  depreciation,  and  crediting  it  with  gams  and  receipts, 
whether  extraordinary  or  ordinary. 
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you  must  bring  your  capital  into  account  somehow  or  other."     Per 
Lindley,  L.  .J.,  Lee  v.  }\euchalel  Asphalle  Co.,  11  C.  D.  p.  23. 

According  to  this  system,  if  a  leasehold  colliery,  or  a  patent  or  other 
wasting  property  is  acquired,  it  appears  as  an  asset  in  the  balance- 
.shoot  at  cost  price,  and  as  and  when  any  depreciation  takes  place  it  is 
written  down,  or,  what  comes  to  the  same  thing,  a  depreciation  fund 
is  established  and  the  amount  thereof  is  placed  on  the  other  side  of 
the  balance-sheet. 

And  if  Ihc  company  sustains  a  loss  in  any  otlior  way,  e.g.,  by  the 
loss  of  one  of  several  vessels  representing  a  part  of  its  asset.s,  the 
item  "by  value  of  vessels  "  in  the  balance-sheet  will  be  written  down 
accordingly,  or  the  amount  can  be  written  off  reserve. 

On  the  other  liand,  if  the  value  of  the  company's  property  goes  up, 
and  the  company  is  satisfied  that  the  increase  in  value  is  to  be 
regarded  as  a  permanent  increase,  the  property  may  appear  on  the 
balance-sheet  as  an  asset  valued  at  tlie  increased  figure. 

Nevertheless,  it  would  be  entirely  contrary  to  practice  to  write  up 
or  down  the  value  of  a  permanent  instrument  of  profit,  e.g.,  a  tram- 
way, or  factory,  or  building,  merely  because  the  value  of  labour  and 
materials  has  gone  up,  or  because  the  business  has  been  more  or  less 
successful,  or  to  write  up  or  down  any  assets  in  sympathy  Avith  what 
are  or  may  be  more  temporary  fluctuations  in  market  prices  or  values. 

So,  also,  if  the  company  by  its  expenditure  creates  a  new  asset, 
e.g.,  a  patent  or  a  concession,  that  asset  may  be  brought  into  the 
balance-sheet  at  some  figure  not  exceeding  its  estimated  value. 

And  even  goodwill,  whether  bought  or  created,  may  be  an  asset  to 
be  reckoned  in  order  to  determine  the  true  financial  position  of  the 
company.  Thus,  in  Murray  v.  Bush,  L.  R.  6  H.  L.  37,  the  deed  of 
setlleu'cnt  of  an  insurance  com2)any  provided  that  the  company  should 
be  dissolved  if  the  losses  absorbed  the  reserve  fund  and  80  p.c.  of  the 
paid-up  capital,  and  the  question  arose  whether  the  contingency  had 
happened.  Lord  Cairns  considered  that  the  goodwill  which  had 
been  created  by  the  company  ought  to  be  brought  into  account; 
"and  whether  that  goodwill  should  be  estimated,  as  it  is  stated  to 
have  been  estimated  by  a  valuator,  as  of  the  value  of  three  years  of 
their  annual  premiums,  or  at  a  smaller,  or  at  a  larger  sum,  I  need  not 
stop  to  inquire.  It  is  abundantly  evident  that  the  goodwill  of  the 
concern  as  a  growing  concern  was  worth  some  substantial  sum."  See 
Barrow  HcRnuitite  Steel  Co.,  (1900)  2  Ch.  846,  as  explained  in  Hoare 
&  Co.,  (1904)  2  Ch.  208. 

This  is  the  system  adopted,  with  more  or  less  modification,  by  all 
the  banks  and  all  the  insurance  companies,  and  also,  in  fact  or 
ostensibly,  by  almost  all  the  companies  under  the  Act  of  1908. 

There  is  a  considerable  body  of  legal  authority  in  favour  of  the 
single  account  system. 

It  seems  to  be  the  system  which,  in  Stringer's  case,  4  Ch.  p.  475, 
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was  treated  as  the  proper  system  of  ascertaining  profits.  In  that  case 
Lord  Justice  Selwyn  considered  that  the  company — 

"  would  have  been  justified  in  declaring  a  dividend,  provided  they  had  put  a 
fair,  and  no  more  than  a  fair,  value  upon  the  ships  and  other  assets  which  they 
actually  had.  Taking  it  one  step  further,  and  assuming  the  ease  that  several 
of  tlie  ships  had  been  lost,  that  the  company  was  bound  to  put  down,  as  they 
did  put  down,  their  proportion  of  that  loss  as  being  a  loss  upon  this  balance- 
sheet,  the  other  two-thirds  of  the  loss  were  to  be  covered  by  the  responsibility 
and  guarantee  of  the  Confederate  government,  and,  according  to  the  view  of 
the  learned  Vice-Chancellor,  inasmuch  as  until  the  end  of  the  war  the  value  of 
that  guarantee  could  not  be  ascertained,  no  dividend  could  be  declared.  I  con- 
fess I  am  unable  to  agree  with  that  view.  I  think  that  under  those  circum- 
stances the  company  was  fully  justified  in  putting  a  value  on  the  ships  and  on 
the  Confederate  debt.  ...  I  think  the  company  was  justified  in  doing  that 
which  in  truth  is  done  in  abnost  every  business,  namely,  taking  the  facts  as  they 
actually  stood,  and  forming  an  estimate  of  their  assets  as  they  actually  existed, 
and  then  drawing  a  balance  so  as  to  ascertain  the  result  in  the  shape  of 
profit  or  of  loss." 


If,  as  suggested  by  the  advocates  of  the  other  systems,  profits  are 
to  be  ascertained  without  regard  to  loss  or  depreciation  of  capital  or 
fixed  capital,  what  could  the  learned  judge  have  meant  by  these 
words?  He  was  dealing  with  a  case  in  which  there  was  evidently  a 
balance-sheet  of  assets  and  liabilities,  and  he  considered  that  this  was 
a  proper  mode  of  ascertaining  "the  result  in  the  shape  of  profit  or 
loss,"  and  he  incidentally  recognized  the  fact  that  in  thus  ascertaining 
profits  the  company  was  doing  "  that  which  in  truth  is  done  in  almost 
every  business." 

So,  in  Ranee's  case,  6  Ch.  104,  James,  L.  J.,  said  that  the  company 
had  only  been  in  existence  for  eight  months  when  a  bonus  was 
declared — 

"  a  bonus  which,  of  course,  could  only  be  lawfully  made  out  of  moneys  which  had 
been  earned  or  believed  to  have  been  earned  in  the  way  of  profit.  .  .  .  Plow 
was  this  done?  Was  there  any  attempt  to  make  a  balance-sheet  or  profit  and 
loss  account  in  such  a  way  as  any  mercantile  body,  and  certainly  any  insurance 
company,  ought  to  have  done?  .  .  .  The  directors  simply  had  before  them 
the  cash  balance  of  the  receipts  and  payments,  and,  without  making  the  slightest 
provision  on  that  account  for  anything  whatever,  they  proceed  out  of  the  balance 
to  declare  this  bonus.  I  quite  agree  that  it  would  have  been  different  if  there 
had  been,  as  there  ought  to  have  been,  in  the  ordinary  course  of  business,  a 
balance-sheet  bond  fide  made  out  with  proper  assistance,  so  as  to  ascertain  the 
true  state  of  the  company." 

Here,  again,  we  have  an  eminent  judge,  well  versed  in  business 
matters,  declaring  that  "there  ought  to  have  been  a  balance-sheet 
bond  fide  made  out  with  proper  assistance  so  as  to  ascertain  the  true 
state  of  the  company ."  If  for  the  purpose  of  ascertaining  j^rofits  the 
loss  of  fixed  capital  may  be  disregarded,  what  could  the  learned  judge 
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havo  meant  by  requiring  a  balanco-sheet  in  order  to  aHCorlain  profits? 
Can  it  bo  that  both  these  learned  judges  were  under  a  misapprehen- 
sion as  to  the  law? 

So  also  in  Helby's  case,  2  Eq.    175,  Kindersley,  V.-C,  said — 

"  A  balance-sheet  or  summary  of  accounts  would  show,  on  the  one  hand,  all 
the  assets,  and,  on  the  other  liand,  all  the  liabilities  of  the  company,  and  it  was 
only  on  this  sort  of  statement  that  any  safe  conclusion  could  be  drawn  as  to  the 
question  whether  there  had  been  any  pro/it  for  the  half-year  or  not,  and  whether 
any  and  what  dividend  should  be  declared." 

Chitty,  J.,  in  The  Mullaml  Land  and  Iiivcsfinent  Corp.,  8  Nov. 
1886,  said— 

''  In  declaring  a  dividend,  in  my  opinion,  in  trading  concerns,  the  directors 
are  entitled  to  put  an  estimate  on  the  value  of  their  assets  from  time  to  time, 
in  order  to  ascertain  whether  there  is  or  is  not  a  surplus  remaining  after  pro- 
viding for  liabilities  [including,  of  course,  paid-up  capital] ;  and  where  they 
make  those  valuations  from  time  to  time  on  a  just  and  fair  basis,  and  take  all 
the  precautions  which  ordinary  prudent  men  of  business  engaged  in  a  similar 
business  would  do,  they  are  entitled  to  treat  the  surplus  thus  ascertained  aa 
profit." 

Sec  furtlicr  extract,  infra,  pp.  904 — 906. 

So,  also,  in  Robinson  v.  Asliton,  20  Eq.  28,  Jessel,  M.  R.,  said  that 
"  in  the  absence  of  special  agreement,  the  rise  and  fall  in  (ho  value  of 
fixed  plant  or  real  estate  belonging  to  a  partnership  was  as  much 
profit  or  loss  of  the  partnership  as  anything  else." 

And  the  same  judge,  in  another  case,  said:  "No  balance-sheet 
can  be  made  out  for  any  useful  purpose  without  distinguishing  good, 
bad,  and  doubtful  debts."     Frank  Mills,  23  C.  D.  57. 

There  is  good  reason  to  believe  that  Jessel,  M.  R.,  considered  that 
the  single  account  system  was  the  proper  system,  and  accordingly 
that  in  ascertaining  profits  a  company  was  bound  to  take  into  account 
and  make  good  loss  or  depreciation  of  capital. 

Thus  in  Ebbiv  Vale  Co.,  4  C.  D.  827,  that  learned  judge  obviously 
considered  it  necessary  to  cancel  lost  capital  in  order  to  enable  the 
company  to  apply  current  income  to  the  payment  of  dividend;  and 
after  the  passing  of  the  Companies  Act,  1877,  when  making  the 
requisite  order  sanctioning  the  reduction  of  capital,  his  Lordship 
said,  as  appears  above,  p.  859,  that  "The  power  [^given  by  the  Aet^ 
was  extremely  beneficial,  inasmuch  as  it  enabled  the  company  to 
•declare  dividends  where  but  for  the  power  no  dividend  would  be 
possible " — thus  indicating  clearly  his  view  of  the  meaning  and 
purpose  of  the  Act.  And  .see  observations  of  Buckley,  J.,  in  Anglo- 
French  Exploration  Co.,  (1902)  2  Ch.  845,  851. 

So  also  in  Davison  v.  Gillies,  16  C.  D.  347,  the  same  learned  judge 
.(Jessel,  M.  R.)  held  that  there  could  be  no  profit  until  proper  pro- 
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visiou  had  beeu  made  for  depreciatiou.  That  was  the  case  of  a 
tramway,  and  his  Lordship  considered  that  in  each  year  provision 
should  be  made  for  depreciation,  and  said,  "  Take  the  case  of  a 
warehouse:  supposing  a  warehouse-keeper  should  find,  at  the  end 
of  the  first  year,  that  he  had  no  occasion  to  expend  money  in  repairs, 
but  thought  that,  by  reason  of  the  usual  wear  and  tear  of  the  ware- 
house, it  was  1,000^.  worse  than  it  was  at  the  beginning  of  the 
year,  he  would  set  aside  1,000Z.  for  a  repair,  or  renewal,  or  depre- 
ciation fund  before  he  estimated  any  profits;  because,  although  that 
sum  is  not  required  to  be  paid  that  year,  still  it  is  a  sum  which  is 
lost,  so  to  say,  out  of  capital,  and  must  be  replaced." 

And  although  it  is  not  easy  to  reconcile  with  this  decision  Dent  v. 
London  Tramways,  16  C.  D.  344,  it  is  generally  acknowledged  that 
Jessel,  M.  R.,  considered  the  single  account  system  to  be  the  proper 
mode  of  ascertaining  profits.  Per  Stirling,  J.,  Verner  v.  General 
and  Commercial,  &c.  Trust,  (1894)  2  Ch.  239,  and  infra,  p.  893. 
And  per  Lindley,  M.  R.,  in  National  Bank  of  Wales,  (1899)  2  Ch. 
629. 

Again,  in  Direct  Spanish  Telegraph  Co.,  34  C.  Div.  307,  the  Bannatyne\. 
company,  having  lost  a  considerable  portion  of  its  capital  by  the  'j'deqraph'co.'^ 
destruction  of  one  of  its  cables,  was  advised  by  counsel  of  great 
eminence  (Sir  Horace — afterwards  Lord — ^Davey)  that  they  could  not 
properly  pay  a  dividend  on  any  of  the  shares  until  they  had  put  the 
original  cable  into  a  proper  state  of  repair  and  working  order,  or 
made  adequate  provision  for  that  purpose,  or  reduced  the  capital 
under  the  Companies  Act,  1877.  See  infra,  p.  901.  Accordingly, 
special  resolutions  were  passed  for  cancelling  the  lost  capital,  and 
these  resolutions  were  confirmed  by  the  Court,  although  the  cancella- 
tion undoubtedly  involved  a  hardship  to  the  holders  of  the  preference 
shares;  and  yet  no  one  ventured  to  contend  that  the  company  could 
be  placed  in  a  dividend-paying  condition  otherwise  than  by  can- 
celling the  lost  capital. 

In  Lubbock  v.  British  BanJc  of  South  America,  (1892)  '2  Ch.  198,  Luhbockx. 
the  question  arose  whether  certain  assets  of  a  company  were  profits, 
and  Chitty,  J.,  said — 

"This  is  a  trading  company,  and  I  have  before  me  a  balance-sheet  of  1891,  to 
which  I  refer  by  way  of  illustration  to  show  how  the  accounts  of  such  a  banking 
company  are  kept,  and  properly  kept,  in  my  opinion.  I  have  before  me  the 
defendant  company's  accounts  up  to  December,  1890.  They  put  down  on  the 
■one  side  their  liabilities,  treating  properly  the  500,000^.  which  has  been  sub- 
scribed by  the  shareholders  as  a  liability  for  the  purposes  of  bringing  it  into 
account,  as  against  the  assets  which  they  put  down  on  the  other  side.  Then,  on 
the  same  liability  side,  they  properly  put  their  current  liabilities  and  certain 
other  liabilities  and  reserve  fund,  which  the  company  according  to  its  con- 
stitution is  justified  in  making,  and  they  add  up  the  total  amount  of  those  lia- 
bilities. On  the  other  side  they  put  down  their  assets,  and  for  the  purpose  of 
giving  information  to  the  shareholders  they  divide  the  assets  into  certain  heads — 
"'  Cash  at  Bank,'  '  Bank  premises  and  managers'  residences  in  Brazil  and  River 
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Plate  ' — and  thi-ii  tlicy  add  up  tlic  total  ou  that  sidf.  Tlicy  of  coumc — becauao 
there  is  not  a  suggestion  that  those  accounts  are  not  kept  witli  perfect  propriety 
and  perfect  honesty — therefore  put  down  on  the  asset  side  the  money  value  of 
their  assets,  some  being  in  money  itself  and  some  not.  Then  when  tlie  two  sides 
of  this  account  are  compared,  there  is  a  surplus  of  44,000^  shown,  which  goes, 
according  to  the  accountant's  regular  method  of  keeping  account.'*,  to  the  lia- 
bility side,  and  represents  the  balance  of  assets  over  lial)ilitie8.  Now  what  is  the 
result  of  keeping  an  account  in  this  form?  The  capital  of  the  bank  is  intact, 
and  the  account  shows  it,  and  after  providing  for  the  capital  there  remains  a 
surplus  which  rightly  goes  to  tiie  profit  and  loss  account.  All  that  the  company 
is  required  to  do  by  force  of  the  Companies  Act  of  18G2  is  to  keep  its  capital 
intact,  and  not  to  pay  dividends  out  of  its  own  capital ;  in  other  words,  to  keep 
that  capital  for  its  creditors  and  any  others  who  may  be  concerned  therein.  That 
mode  of  keeping  the  account  is  an  excellent  illustration  of  the  right  way  to 
divide  profit  and  loss.  Taking  the  figures  on  this  account,  this  sum  of  44,000/.  is 
profit  made  and  profit  available  within  the  Act  of  1862  for  division  among  the 
shareholders,  unless  there  is  something  in  the  articles  which  would  prevent  the 
directors  and  prevent  the  company  from  dividing  the  sum  which  thus  stands 
to  their  credit. 

"  I  say  I  have  great  difiBculty  in  following  the  first  portion  of  the  argument 
for  the  plaintiff,  because  it  was  said  that  what  was  sold  was  part  of  the  capital 
of  the  company,  and  that  what  came  in  over  and  above  the  500,000/.  was  an 
accretion  to  capital,  therefore  it  must  bo  kept  intact  as  part  of  the  capital.  That 
has — with  great  respect  to  the  counsel  wlio  put  forward  this  argument — nothing 
to  do  with  the  matter.  The  sale  being  an  authorized  sale,  it  is  immaterial  what 
is  the  thing  sold.  I  put,  during  the  argument,  a  humble  illustration.  A  nmn's 
business  is  to  make  boots  and  shoes.  lie  has  10,000/.,  which  he  takes  into  that 
business  as  his  capital.  He  makes  boots  and  shoes,  and  spends  the  whole  of  his 
10,000/.  in  doing  it,  and  he  sells  and  gets  back  from  his  customers  a  certain  sum 
on  the  sale.  lie  compares  then,  assuming  he  has  sold  all,  what  he  has  got  back 
with  his  expenditure  in  producing  the  boots  and  shoos  and  putting  them  on  the 
market,  and  if  he  finds  he  has  his  10,000/.  (I  am  treating  it  apart  from  any 
([uestion  of  debts  outstanding,  supposing  it  is  a  good  solid  sale),  then  his  capital 
is  intact,  and  the  rest — if  there  is  a  rest  remaining  in  his  hands — is  profit.  On 
the  other  hand,  if  ho  has  only  9,000/.,  his  capital  is  not  intact,  and  he  has  lost. 
It  is  exactly  the  same  principle  that  has  to  be  applied  to  a  trading  company 
under  the  Companies  Act,  and  the  capital  that  has  to  bo  regarded  for  the  pur- 
pose of  the  Act  of  Parliament  is  the  capital  according  to  the  Act,  and  not  the 
things,  whether  houses,  goods,  boots  and  shoes,  or  hats,  or  whatever  it  may  be 
for  the  time  being  representing  the  capital,  in  the  sense  of  being  things  in  which 
the  capital  has  been  laid  out.  When  the  company  is  formed  to  work  a  wasting 
property,  such  as  a  mine  or  a  patent,  different  considerations  may  apply,  as 
was  decided  in  Lee  v.  Neuchatel  Asphalte  Co.  I  am  not  dealing  with  any 
such  special  case." 

And  although  this  case  was  distinguished  by  liyrne,  J.,  in  Foster  v.  Neiv 
Trinidad  Co.,  (1901)  1  Ch.  208,  supra,  p.  865,  his  Lordship  in  no  way  im- 
pugned the  principle  of  the  decision. 

Kay,  L.  J.,  in  Verner  v.  General  and  Cotnmercial  Triist,  (1894) 
2  Ch.  268,  said— 

"  I  should  be  sorry  if  it  were  held  that  a  joint-stock  trading  company  can 
properly  estimate  their  profits  in  any  way  differing  from  that  in  which  an 
individual,  or  partnership  of  individuals,  carrying  on  a  similar  business  would 


HOW  PROFITS  ARE  TO  BE  ASCERTAINED.  '"^81 

do.  An  ordinary  trader  takes  a  yearly  account  of  all  the  capital  employed  in 
his  business,  allows  for  any  loss  or  depreciation  in  value,  and  carries  the  balance 
to  the  profit  and  loss  account,  from  which  he  makes  out  the  profit  or  loss  of  the 
year.  In  this  mode  a  loss  or  depreciation  of  such  capital  affects  directly  the 
profit  of  the  year,  which  is  thereby  diminished.  But  if  upon  the  whole  capital 
account  there  is  a  gain,  this  goes  to  swell  the  year's  profits.  In  my  opinion  a 
joint-stock  trading  company  should  do  the  same." 
See  further,  infra,  p.  892. 

In  the  decisions  relating  to  income  tax,  various  expressions  occur 
which  tend  to  support  the  single  account  system. 

Thus  in  Knowles  v.  McAclam,  3  Ex.  Div.  23,  Kelly,  C.  B.,  in  the 
course  of  his  judgment,  said — 

"  What  is  the  balance  of  the  profit  or  gains?  Take  the  simplest  case.  A 
man  buys  a  bale  of  cotton  for  201.  and  sells  it  again  for  251.,  no  expenses  being 
incurred  except  the  price  of  the  bale.  His  balance  of  profit  is  51.,  which  remains 
to  him  after  having  repaid  himself  everything  ho  paid  to  obtain  the  bale.  ... 
Suppose  a  merchant  dies  and  bequeaths  to  his  son  a  warehouse  containing 
20,000  bales  of  cotton;  the  son  carries  on  the  trade  and  sells  1,000  of  those  balea. 
Is  his  profit  what  he  receives  for  those  bales  without  any  deduction?  No ;  liis 
profit  is  the  price  at  which  he  sells  less  the  price  he  has  paid  for  what  he 
sells,  or,  if  he  has  not  bought  it,  less  what  he  would  have  had  to  pay  if  he 
had  bought  it.  Apply  this  principle  to  the  case  of  a  coal  mine.  Suppose  a  man 
pays  1,000Z.  for  a  lease  of  a  mine  for  one  year  only.  At  the  end  of  that  year 
he  has  got  all  the  coal  in  the  mine  and  sold  it  for  1,200^.,  the  expenses  of 
labour  and  materials  being  100^  Is  his  profit  1,100Z.?  It  would  be  an  abuse 
of  language  to  say  so.  His  profit  is  what  remains  in  his  pocket  after  deducting 
the  expenses,  namely,  1,000/.  for  the  liberty  to  get  the  coal  and  lOOZ.  for  the 
cost  of  getting  it.  That  is,  his  profit  is  100/.  only.  Now  if  that  be  true  in 
the  case  of  a  lease  for  one  year,  it  must  be  true  in  the  present  case,  where 
tlie  leases  have  an  average  of  thirty-two  years  to  run,  and  where  the  lessees  get  a 
portion  of  the  coal  year  by  year.    There  can  be  no  difference  in  principle." 

See  also  lie  Spanish  Prospectitig  Co.,  Ltd.,  supra,  pp.  868,  869. 

No  doubt  it  now  appears  that  this  mode  of  ascertaining  annual 

profits  or  gains,  though  in  strict  accordance  with  the  practice  of 

business  men,  is  not  in  accordance  with  the  peculiar  rules  laid  down 

in  the  Income  Tax  Acts  (Coltness  Iron  Co.  v.  Black,  6  App.  Cas. 

329,  supra,  p.  87);  but  that  does  not  derogate  from  the  value  of  the 

above  passage  as  indicating  the  view  of  the  learned  judge  in  regard 

to  the  ascertainment  of  profit  for  other  purposes. 

And  this  single  account  system  closely  accords,  moreover,  with  the  Views  of 
1       ,    .J   J  •      1  1  •   .  economists, 

rules  laid  down  or  recognized  by  economists. 

Thus  McCulloch,  in  a  passage  approved  by  Lord  Blackburn  in  McCulloch. 

Coltness  Iron  Co.  v.  Black,  ubi  supra,  says: — 

"  Profits  must  not  be  confounded  with  the  produce  of  industry  primarily 
received  by  the  capitalist.  They  really  consist  of  the  produce  or  its  value  re- 
maining to  those  who  employ  their  capital  in  an  industrial  undertaking  after  all 
their  necessary  payments  have  been  deducted,  and  after  the  capital  wasted  and 
used  in  the  undertaking  has  been  replaced.     If  the  produce  derived  from  an 

P.  3  L 
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undertaking,  after  defraying?  the  necessary  outlay,  be  insufficient  to  replare  the 
capital  oxhautted,  a  loss  has  been  incurred;  if  the  produce  is  merely  sufliciont  to 
replace  the  capital  exhausted,  there  is  no  surplus — there  is  no  loss ;  but  there  \b 
no  annual  profit,  and  the  greater  the  surplus  is.  the  greater  the  profit." 

Mill.  John  Stxiart  Mill  says: — 

"  The  capitalist,  then,  may  be  assumed  to  make  all  the  advames  and  receive  all 
the  produce.  His  profit  consists  of  the  errcns  of  the  produce  above  the  adiances ; 
his  rate  of  profit  is  the  rate  which  that  excess  bears  to  the  amount  advanced." 

BonamjPrice.       Bonamy  Price  says  (Practical  Political  Economy): — 

"  The  capital  engaged  in  the  business  must  be  replaced  in  full  by  the  products; 
for  no  businees  goes  on  permanently  at  a  loss.  We  have  seen  that  capital  is 
consumed  in  producing ;  capital  is  wealth ;  and  there  must  be  restoration  of 
such  wealth  as  is  destroyed  not  by  enjoyment,  but  in  creating  other  wealth.  If 
that  new  wealth  were  not  forthcoming  there  could  be  no  motive  to  apply  any 
wealth  to  capital.  I'roflt,  which  is  reward,  cannot  begin  till  the  replacement  of 
the  things  consumed  has  been  completed.  .  .  .  Endless  unforeseen  causes  may 
convert  hope  of  profit  into  loss.  In  some  operations,  especially  in  farming,  the 
product  may  not  appear  at  all  after  all  the  outlay  for  procuring  it  has  been 
incurred.  Now  all  such  risks  for  the  restoration  of  the  capital  consumed  must 
be  met  by  an  adecjuate  insurance  embodied  in  an  increase  of  price.  By  some 
writers  this  insurance  is  regarded  as  a  deduction  from  profit;  but  the  more 
correct  way  of  viewing  it  i-t  to  consider  it  as  an  item  in  the  cost  of  production, 
as  an  expense  included  in  it." 

Sidgwick.  Sidgwick  (in  his  Principles  of  Political  Economy)  pointa  out  that, 

in  order  to  understand  what  is  profit,  it  is  necessary  to  form  an 
exact  notion  of  capital,  i.e.,  of  wealth,  employed  to  bring  a  surplus 
or  profit. 

"  To  attain  this  result,  let  us  begin  by  asking  what  is  exactly  meant  from  the 
point  of  view  of  the  individual  capitalist  by  '  wealth  employed  to  bring  a  profit.' 
It  does  not  mean  that  the  wealth  is  necessarily  in  the  form  of  instruments  or 
materials  for  making  new  wealth,  or  in  the  form  of  food,  clothing,  5:c.  for  the 
labourers  who  are  using  the  instruments  or  materials;  for,  as  we  have  seen,  it 
does  not  matter  to  the  individual  whether  his  wealth  is  used  productively  or 
unproductively  so  long  as  he  gets  his  profit.  It  merely  means  that  the  individual 
is  using  his  wealth — cither  personally  or  by  lending  it  to  others — in  such  a  way 
that  he  continually  finds  himself  possessed  of  THE  equivalent  of  what  was 
originally  devoted  to  such  use,  together  with  some  additional  wealth,  this  addi- 
tional wealth  being  what  i-i  called  profit.   .   .    . 

"  We  have,  therefore,  first  to  ascertain  what  portion  of  a  man's  wealth  is 
being  employed  with  the  aim  of  making  its  owner  continually  richer,  and  then 
to  distinguish  the  capital  from  the  profit.  In  the  case  of  wealth  that  has  been 
lent  to  some  one  else  there  is  of  course  no  difficulty,  as  the  sum  which  the  debtor 
pays  for  the  use  of  the  wealth  is  clearly  profit,  and  the  sum  which  he  is  bound 
to  replace  clearly  capital.  And  the  line  drawn  in  this  case  can  be  ideally 
extended  to  include  the  case  where  the  wealth  has  been  spent  in  purchasing  a 
perpetual  annuity;   for  though  here  there  is  no  one  under  legal  obligation  to 
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pay  at  any  fixed  time  an  equivalent  for  the  principal,  still  actually  the  annuity 
can  be  at  any  time  sold  at  its  market  value,  so  that  we  may  regard  tliis  possible 
price  as  the  capital.  In  this  case,  however,  the  price  at  any  time  may  be  less  or 
more  than  the  sum  originally  spent,  and,  therefore,  in  calculating  profit,  we 
have  to  subtract  from  or  add  to  the  sums  anniwlly  received  a  sum  sufficient  to 
compensate  for  the  difference." 


Again,  Professor  Marshall  in  his  Principles  of  Economics,  Vol.  I., 
p.  142,  defines  profits  thus: — 

"  When  a  man  is  engaged  in  business  his  profits  for  the  year  are  the  excess 
of  his  receipts  from  the  business  during  that  year  over  his  outlay  for  the  busi- 
ness; the  difference  between  the  value  of  his  stock  and  plant  at  the  end  and 
at  the  beginning  of  the  year  being  taken  as  part  of  his  receipts  or  as  part  of 
his  outlay,  according  as  there  has  been  an  increase  or  decrease  of  value." 


It  has,  indeed,  been  suggested  in  the  Courts  that  economists  con-  Economists  do 
sider  that  loss  or  depreciation  of  what  is  called  "fixed  capital"  (see  ^g^^^'^^^^Ya^tfon'^ 
infra,  p.  884)  should  not  be  taken  into  account  in  ascertaining  profits; 
but,  as  appears  above,  this  is  not  the  case.     See  also  infra,  p.  901. 

Again,  it  has  been  suggested  that  economists  consider  that  funds  or  treat  money 
expended  in  the  acquisition  of  "fixed  capital"  (infra,  p.  884)  are  fixod'^capital 
to  be  treated  as  sunken  and  gone,  so  that  anything  recovered  in  the  as  lost. 
way  of  income  is  so  much  profit;  but  this  is  not  so,  for  the  economist, 
like  the  business  man,  treats  the  capital  sunk  as  represented  by  and 
le-appearing  in  the  assets,  whether  in  the  shape  of  goodwill,  or 
connection,  or  undertaking,  which  the  expenditure  has  brought  into 
existence  or  developed.  " 

Thus,  Sidgwick  says  (Principles  of  Political  Economy): —  Sidgwick. 

"  This  leads  me  to  consideo"  a  source  of  profit  noticed  in  a  preceding  chapter, 
which  exhibits  the  immaterial  results  of  labour  and  expenditure  as  still  more  ** 

clearly  separate  from  any  material  capital  than  in  the  cases  just  discussed — I 
mean,  the  saleable  article  called  '  goodwill '  or  '  business  connection.'  Let  us 
take,  for  example,  the  business  of  publishing  a  newspaper.  The  sale  of  a 
newspaper  when  it  first  starts  is  ordinarily  so  limited  that  its  proceeds  do  not 
repay  the  current  expenses  of  production,  so  that  the  business  has  to  be  carried 
on  for  some  time  at  a  lose.  Hence,  in  order  that  the  undertaking  should  be  on 
the  whole  a  profitable  one,  it  is  necessary  that  the  proceeds  of  the  sale  should 
ultimately  be  sufficient  to  pay  profit  not  only  on  the  material  capital  actually 
employed  in  production,  but  upon  all  the  wealth  and  labour  that  has  been 
spent  without  return  in  the  earlier  years  of  the  undertalcing.  The  business 
may  be  regarded  as  having  capital  sunk  in  it  which  would  be  recovered  in  its 
price  if  it  came  to  be  sold,  though  it  is  actually  represented  merely  by  a  certain 
habit  of  purchasing  the  newspaper  that  exists  in  the  community  at  large.  Thin 
potential  price  is  properly  reckoned  as  part  of  the  wealth  and  capital  of  the 
individual  owning  the  business." 

3  L  2 
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Fixed  aud  In  connection  with  the  above  8ugjj,^t}tiouH,  unci  what  ia  said,  infra, 

circulating'        p    9(j3^  jj^  j^^^y  be  convenient  here  to  refer  to  the  distinction  between 
*"*^'  "  ■  "  fixed  "  and  "  circulating  "  capital  which  is  to  be  found  in  writers  on 

political  economy,  and  has  been  adopted  by  learned  judges. 

The  notion  that  this  distinction  had  some  bearing  on  profits  and 
dividends  was  first  put  forward  in  the  Courts  by  the  defendants' 
counsel  in  Lee  v.  Neuchatel,  41  C.D.I.  "  The  appellant  forgets  the 
distinction  drawn  by  economists — which  is  a  very  substantial  one — 
between  fixed  capital— the  money  expended  in  purchasing  which  is 
sunk  once  for  all — and  circulating  capital,  like  stock  in  traxle,  which, 
in  the  ordinary  course  of  business,  is  parted  with  and  replaced  by 
other  capital."  In  that  case  the  Court  abstained  from  relying  on  the 
distinction  thus  drawn,  and  laid  down  the  law  in  terms  far  beyond 
anything  counsel  had  argued  for;  and  in  National  Bank  of  Wales, 
(1899)  2  Ch.  629,  670,  the  same  learned  judge  says,  after  citing  Lee 
V.  Neuchatel  Co. :  "What  was  lost  there  was  fixed  capital,  and  it  is 
obvious  that  circulating  capital,  or  any  other  money  employed  in 
earning  returns  must  be  deducted  from  them  in  order  to  ascertain 
how  much  of  them  can  be  regarded  as  profit." 

But  in  Verner  v.  General  and  Commercial,  dc.  Trimt,  infra,  Y).  893, 
Lindley,  L.  J.,  in  the  Court  of  Appeal,  laid  great  stress  on  the  dis- 
tinction, saying  "  that  fixed  capita,!  may  be  sunk  and  lost,  and  yet  that 
the  excess  of  receipts  over  current  payments  may  be  divided;  but  that 
floating  or  circulating  capital  must  be  kept  up,  as  obviously  it  will 
enter  into  and  form  part  of  such  excess,  in  which  case  to  divide  such 
excess  without  deducting  the  capital  which  forms  part  of  it  -will  be 
contrary  to  law."  And  the  distinction  is  emphasized  in  Bond  v. 
Barrow  Hcematite  Steel  Co.,  supra,  p.  866.  What  then  is  this  dis- 
tinction between  "  fi.xed  "  and  "circulating"  capital?  Let  us  take,  by 
way  of  elucidation,  some  extracts  from  the  leading  writers  on  political 
economy. 

Adam  Smith  was  the  first  to  draw  this  distinction — 

"  If  it  (i.e.,  stock)  ia  employed  in  procuring  future  profit  (as  distinct  from 
present  enjoyment)  it  must  procure  the  profit  either  by  staying  with  him  or  by 
going  from  him.  In  the  one  case  it  is  fixed,  in  the  other  it  is  a  oirculatinff 
capital."     (Wealth  of  Nations,  Pt.  II.  Ch.  I.) 

Ricardo  altered  the  use  of  the  terms,  applying  the  name  "circulat- 
ing "  to  that  which  is  frequently  destroyed  and  has  to  be  reproduced. 
He  says  (Principles  of  Political  Economy,  ch.  1,  s.  5) — "In  propor- 
tion as  fixed  capital  is  less  durable  it  approaches  to  the  nature  of 
circulating  capital.  It  will  be  consumed,  and  its  value  reproduced  in 
a  shorter  time  in  order  to  preserve  the  capital  of  the  manufacturer." 
But  Mill  and  most  other  recent  English  economists  distinguish 
circulating  capital,  "which  fulfils  tlie  whole  of  its  ofiice  in  the  pro- 
duction of  which  it  is  engaged  by  a  single  use,"  from  "  fixed  capital, 
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which  exists  in  a  durable  shajDe,  and  the  return  to  which  is  spread 
over  a  period  of  corresponding  duration."  Marshall  adopts  these 
definitions. 

Bonamy  Price  says,  in  his  Practical  Political  Economy — 

"  Capital  is  divided  into  two  classes,  founded  on  a  distinction  pointed  out  by 
Adam  Smith.  He  classed  capital  into  circulating  and  fixed.  Circulating  capital 
is  that  which  is  consumed  by  a  single  use,  and  re-appears  in  full  in  the  products 
which  it  has  created.  Thus  the  food  of  the  gardener  is  restored  in  the  potatoes 
dug  up.  The  coals  burnt  in  the  factory,  and  the  iron-ore  which  has  been 
dissolved,  re-appear  in  the  pig-iron  created.  Fixed  capital  is  that  which  is  not 
entirely  consumed  by  a  single  use,  which  is  capable  of  doing  its  work  more  than 
once,  and  consequently  does  not  require  that  its  produce  should,  on  a  single  use, 
restore  it  in  its  integrity. 

"  Circulating  capital  derives  its  name  from  its  rapid  movement.  It  is  applied, 
then  destroyed,  and  then  recovered.  A  master  carpenter  sends  his  man  to  make 
repairs  in  a  house.  The  work  takes  a  day,  and  wood  and  nails  are  used  up. 
When  the  man  leaves  at  night  the  job  is  paid  for.  The  wood,  nails,  and  the 
man's  wages  destroyed  the  carpenter's  capital.  He  receives  it  back  again  in 
the  money  received,  or,  rather,  in  the  things  which  that  money  purchases.  .  .  . 
But  a  distinction  of  importance  must  be  drawn  here.  There  is  no  such  thing 
as  fixed  capital  in  an  absolute  sense.  A  part  of  what  is  cilied  by  this  name  is 
really  circulating  capital.  The  wear  and  tear  of  the  engine  and  the  building 
of  the  merchant  ship  and  the  cart  horse  are  pure  circulating  capital,  as  truly 
as  the  coals  which  generate  the  steam.  The  circulation  is  completed  by  repairs, 
and  repairs  are  only  the  capital  destroyed  in  a  machine  by  working  re-appear- 
ing in  its  renovated  state.  These  repairs  are  charged  upon  the  goods  made  in 
their  place.  They  enter  into  the  cost  of  production.  In  the  case  of  a  cart 
horse  and  similar  instruments  there  are  no  repairs,  but  the  depreciation  in  its 
value  is  met  by  an  annual  item  added  to  the  cost  of  production.  A  farmer  who 
employs  twelve  horses,  each  of  which  is  expected  to  last  twelve  years,  must  be 
repaid  the  cost  of  a  horse  each  year  as  replacement  of  capital  used  up." 


Macleod  in  his  Theory  and  Practice  of  Banking,  p.  77,  says  that — 

"  Capital  itself  may  be  used  in  two  distinct  ways :  — 

"  (1)  The  capitalist  may  retain  it  in  his  own  possession,  and  make  a  con- 
tinuous series  of  profits  by  its  use,  and  consequently  the  capital  is  only  replaced 
with  the  profits  in  a  series  of  instalments.  Capital  used  in  this  way  is  termed 
'  fixed  capital.' 

"  The  capitalist  may  part  with  it  entirely ;  and  replace  the  entire  capital  and 
profits  in  one  operation;  hence  it  goes  away  from  him  entirely.  Capital  used 
in  this  way  is  termed  *  floating  '  or  '  circulating  '  capital. 

"  It  must  be  clearly  understood  that  it  is  according  to  the  intention  of  the 
person  who  uses  it,  and  the  purpose  and  method  in  which  it  is  used,  that  it 
receives  either  of  these  names.  The  same  article  may  be  floating  capital  in  the 
hands  of  one  person,  and  fixed  capital  in  the  hands  of  its  next  possessor,  if  the 
first  produces  it  for  the  purpose  of  selling  it  outright,  and  the  second  purchases 
it  for  the  purpose  of  making  profit  by  its  use. 

"  This  distinction  is  often  overlooked,  and  the  term  '  fixed  capital '  is  often 
applied  to  articles  of  a  particular  nature,  and  floating  or  circulating  capital 
to  articles  of  another  nature.   .   .   . 
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"  It  must  be  carefully  observed  that  Smith's  distinction  of  certain  articles  as 
fixed  capital,  and  of  other  things  as  floating  capital,  is  erroneous. 

"Thus  housea,  lands,  &c.  are  by  no  means  invariably  fixed  capital.  It  ie 
quite  common  for  speculators  to  buy  up  land  and  build  houses  for  the  express 
purpose  of  selling  them  again.  In  the  hands  of  these  speculators,  houses  and 
lands  80  traded  with  are  floating  capital,  because  the  entire  property  in  them 
is  parted  with  in  one  operation.  But  if  a  person  buys  land  for  the  purpose  of 
farming  it  himself  for  profit,  or  of  letting  it  out  to  farmers,  or  buys  or  builds- 
the  houses  for  the  purpose  of  letting  them  to  tenants,  then  such  houses  and 
lands  are  fixed  capital.   .   .   . 

"  So  a  shipbuilder  builds  ships  and  sells  them  to  a  company.  In  the  hands  of 
the  builders  the  ships  aro  floating  capital;  in  the  hands  of  the  company  they 
become  fixed  capital.   .   .   . 

"  If  a  person  buys  into  the  Funds  or  shares  as  an  investment  to  produce  an 
income,  they  are  fixed  capital.  But  there  is  a  class  of  persons,  called  stock- 
jobbers, who  buy  this  kind  of  property  with  the  intention  of  selling  it  again 
with  a  profit,  and  they  keep  a  stock  of  it  as  traders  do  goods.  In  the  hands  of 
such  persons  such  property  is  floating  capital.   .   .   . 

"  It  is  therefore  incorrect  to  apply  the  terms  '  fixed  '  and  '  floating  '  capital  to 
any  object,  whatever  its  nature  may  be,  unless  we  know  the  intention  of  its 
owner  in  using  it. 

"...  The  only  species  of  property  which  is  necessarily  floating  capital  is 
money.  Money,  to  be  used,  must  necessarily  bo  paid  away  and  cliango  masters. 
Almost  all  other  property  is  capable  of  being  used  in  either  way  at  the  will 
of  the  owner." 


The  distinctiou  between  fixed  aud  circulating-  capital  we  thus  see 
does  not,  according  to  economists,  depend  on  the  nature  of  the  asset, 
or  on  its  durability,  but  on  the  mind  and  intention  from  time  to  time 
of  its  owner.  We  also  see  that  it  is  extremely  difficult  to  determine 
what  is  and  what  is  not  fixed  capital.  Thus  shares  or  other  assets  are 
sometimes  bought  by  a  company  without  any  distinct  determination 
as  to  whether  they  shall  be  kept  or  resold;  and  accordingly  whether 
they  are  fixed  or  circulating  capital  is  an  open  question.  And  even 
where  assets  are  required  with  a  specific  int-ention,  there  is  no  obliga- 
tion to  record  that  intention — indeed,  to  do  so  would  be  contrary  to- 
all  practice. 

Furthermore,  intentions  change.  Thus,  suppose  a  company  formed 
to  buy,  sell,  hold  by  way  of  investment,  and  deal  in  shares,  and  that 
it  acquires  some  shares  intending  at  the  time  to  sell.  They  are  at  this 
stage  circulating  capital,  but  if  they  happen  to  fall  in  price  the  com- 
pany may  change  its  mind  and  determine  to  keep  them,  and  thereupon 
they  become  fixed  capital.  A  few  months  afterwards  the  company 
ma}'  determine  to  sell  them,  and  thereupon  they  return  to  the  category 
of  circulating  capital. 

So  as  regards  "  fixed  "  capital,  there  is  no  such  thing  as  fixed  capital 

in  an  absolute  sense.    In  many  cases  a  part  of  what  is  called  by  this 

name  is  really  circulating  capital. 

Act  of  1877.  Lastly,  it  is  a  matter  of  notoriety  that  the  Companies  Act,  1877 

(replaced  by  sect.  46  of  the  Companies  (Consolidation)  Act,  1908j, 
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whereby  power  was  given  with  the  sanction  of  the  Court  to  cancel 

capital  "  which  has  been  lost  or  is  unrepresented  by  available  assets," 

was  passed  to  remedy  the  particular  grievance  which  was  supposed 

to  exist,  namely,  that  after  a  loss  of  capital  by  depreciation  a  limited 

company  could  not  pay  dividends  unless  and  until  the  loss  was  made 

good,  and  could  not,  like  a  partnership,  wrrite  off  the  amount  and 

resume  payment  of  dividends.     This  grievance  had  been  accentuated 

by  the  decision  of  Jessel,  M.  E,.,  in  The  Ebbiv  Vale  Co.,  4  C.  Div.  -£■**"•  VaU  C«. 

827.     See  supra,  pp.  859,  880. 

The  Bill  for  the  Act  of  1877,  the  outcome  of  the  decision  last 
mentioned,  was  referred  to  a  Select  Committee  of  the  House  of 
Commons,  and  from  the  evidence  before  that  Committee  it  is  clear  that 
everyone  supposed  that  the  grievance  which  the  Bill  was  to  remedy 
was  that  where  there  was  a  loss  of  capital  a  company  could  not  write 
down  its  capital  by  the  amount  of  the  loss  but  must  make  good  the 
amount  out  of  subsequent  profits,  and  as  we  have  seen,  Jessel,  M.  R., 
in  exercising  in  relation  to  the  Ebbw  Vale  Company  the  powers  given 
by  the  Act  within  a  few  months  after  it  came  into  operation,  took 
occasion  to  say  explicitly  what  he  understood  to  be  the  object  of  the 
Act,  for  in  giving  judgment  his  Lordship  said  that  the  power  given 
by  the  Act  was  extremely  beneficial,  inasmuch  as  it  enabled  the 
company  to  declare  dividends  where  but  for  the  power  no  dividends 
would  be  possible. 

Yet  now  it  is  not  uncommon  to  argue  that  the  real  object  of  the  Act 
was  not  to  enable  dividends  to  be  paid  which  otherwise  could  not  be 
paid  until  loss  was  made  good,  but  to  enable  a  company  to  reduce 
its  capital  so  that  the  subsequent  dividends  might  be  paid  at  a 
higher  rate  per  cent,  on  the  reduced  capital  than  the  rate  which  the 
company  would  have  been  able  to  pay  on  the  unreduced  capital.  In 
fact  both  benefits  result  from  the  Act. 

An  objection  sometimes  made  to  the  single  account  system  is  that  it  Objections, 
involves  periodical  re-valuations  which  may  be  difficult  and,  perhaps, 
impracticable.  As  to  this,  it  is  generally  considered  that  there  need 
be  no  re-valuation  of  assets  of  a  permanent  character  so  long  as  there 
is  no  reason  to  suppose  that  they  have  diminished  in  value;  and  that 
what  are  bond  fide  regarded  as  casual  and  temporary  fluctuations  in 
the  value  of  such  permanent  assets  should  bo  disregarded. 

Even  if  a  re -valuation  is  to  be  made,  it  is  generally  considered  that 
in  determining  the  value  it  is  not  necessary  or  proper  to  regard  merely 
selling  value.  It  may  be  that  the  asset  could  not  be  sold,  or  could 
not  bo  sold  for  what  it  cost,  and  yet,  as  part  of  a  going  concern,  it 
may  to  the  company  be  worth  its  cost.  On  the  other  hand,  if  a  com- 
pany gives  20,000?.  in  cash  or  paid-up  shares  for  a  patent,  and  the 
patent  is  held  void,  it  is  generally  considered  that  such  a  loss  cannot 
be  disregarded,  unless,  indeed,  it  can  be  set  off  against  some  increase 
in  the  value  of  another  asset,  or  some  newly  created  asset,  or  as 
goodwill. 
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Another  objection  which  the  advocates  of  the  other  systems  some- 
times raise  is,  that  the  single  account  system  gives  a  sanction  to  the 
writing  up  of  the  value  of  permanent  assets  so  as  to  accord  with  their 
estimated  value  for  the  time  being,  and  that  this  is  likely  to  lead  to 
payment  of  dividends  out  of  profits  which  only  exist  by  way  of 
estimate;  in  other  words,  is  open  to  abuse. 

The  answer  to  this  criticism  is  that  writing  up  the  value  of  per- 
manent assets,  and  carrying  the  increase  to  profit  and  loss,  is  un- 
questionably a  departure  from  ordinary  commercial  practice.  It 
may  be  justified  in  special  cases,  and  great  numbers  of  concerns, 
including  many  banks,  insurance  companies,  and  trading  companies, 
do,  as  a  matter  of  fact,  write  up  some  classes  of  assets  from  time  to 
time,  e.g.,  when  they  act  on  the  rule  of  taking  them  at  market  prices 
of  the  day;  and  it  is  clear  that  there  is  no  law  against  that  process.* 

There  is  clearly  also  no  obligation — though  there  may  be  a  tempta- 
tion— to  write  up  permanent  assets,  and  even  if  they  are  written  uj) 
it  does  not  follow  that  the  increase  in  value  will  be  divided.  There 
is  no  obligation  to  divide,  and  there  is  an  obligation — a  very  strong- 
obligation — not  to  pay  dividends  otherwise  than  out  of  profits. 

The  single  account  system  has  this  merit  too  that  it  follows  the 
practice  adopted  in  an  ordinary  partnership.  In  such  a  partnership 
there  are  no  profits  available  for  division  till  loss  has  been  made  good, 
and  it  matters  not  whether  loss  is  incurred  on  capital  account  or 
revenue  account,  for  it  is  a  question  not  of  revenue,  but  of  profit.  No 
doubt,  with  the  consent  of  all  the  partners,  the  revenue,  or,  for  that 
matter,  the  capital,  can  be  divided  without  making  good  the  loss;  but 
prima  facie  a  loss  has  to  be  made  good  out  of  subsequent  earnings  or 
fresh  contributions,  or  must  be  written  off,  before  divisible  profits 
can  be  made.  So,  also,  upon  a  dissolution  of  an  ordinary  partnership 
nothing  can  be  taken  by  way  of  profit  until  lost  capital  has  been  made 
good.  See  the  Partnership  Act,  1890  (53  &  54  Vict.  c.  39);  Nowell 
V.  Noivell,  7  Eq.  538. 

And  in  Rishton  v.  Grissell,  5  Eq.  326,  where  an  agreement  had 
been  made  that  the  plaintiff,  as  manager,  should  have  a  percentage 
on  the  profits  of  the  defendant's  business,  it  was  held  by  Page-Wood, 
V.-C,  that  the  defendant  was  entitled  to  charge  the  profit  and  loss 
account  in  every  year  with  sums  representing  the  depreciation  aris- 
ing from  the  running  out  of  the  lease  and  the  waste  of  plant  and 
machinery. 

It  is,  therefore,  not  surprising  that  the  single  account  system  should 
have  been  so  generally  adopted  by  companies,  "for,  after  aU,"  as 


*  When  at  the  Bar,  Lord  Davey  in  one  case  advised  that  a  company  having 
lost  one  capital  asset  whilst  other  capital  assets  had  largely  appreciated,  it  was 
allowable  to  have  a  resolution  and  to  adopt  a  new  balance-sheet  on  the  footing 
thereof,  and  thus  to  extinguish  the  loss. 


HOW  PROFITS  ARE  TO  BE  ASCERTAINED. 

Jeesel,  M.  R.,  said  in  Griffith  v-  Paget,  6  C.  D.  515  ''tJ-s-  c-n- 
panies  are  commercial  partnerships,  and  are,  m  the  absence  of 
express  provisions,  statutory  or  otherwise,  subject  to  the  same  con- 
siderations."   And  see  cases  supra,  pp.  857  et  seq. 
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2.-The  Double  Account  System.  ^^  D^o^^l 

According  to  this  system,  the  profits  of  an  undertaking  are  the  .y.te.. 
excess  of  revenue  receipts  over  expenses  properly  chargeab  e  to 
revenue  account;  the  capital  account  and  revenue  account  are  to  be 
kept  distinct,  and  for  the  purposes  of  determamng  the  profits  we  aie 
to  disregard  accretions  to  or  diminutions  of  capital.  Accordingly, 
loss  on  capital  account  need  not,  whereas  loss  on  revenue  account  paid 
out  of  capital  must,  be  made  good  out  of  subsequent  revenue  or 

otherwise. 

The  principal  objections  to  this  system  are— 
1  That  it  draws  a  distinction  between  loss  on  capital  account  and 
loss'  on  revenue  account,  which  appears  to  have  no  foundation  xn 
principle.  Why  should  it  be  necessary,  in  determmmg  profits  to 
make  good  out  of  revenue  a  loss  of  capital  on  revenue  account  if  it 
is  not  necessary  to  make  good  a  loss  on  capital  account?  Why  should 
it  be  necessary  to  make  good  gradual  loss,  and  yet  not  necessary  to 
make  good  a  sudden  or  extraordinary  loss?  The  result  of  the  loss  m 
either  case  is  exactly  the  same,  namely,  that  the  paad-up  capital 
is  pro  tanto  diminished.  On  what  principle,  then,  is  the  distinction 
between  gradual  and  sudden  loss  to  be  supported?  It  is  not  sup- 
ported bv  the  cases.  The  views  expressed  by  the  Lords  Justices, 
L  Lee  v:  Neuchatel  Co.,  and  Vernery.  General  and  Commer<ml  do. 
Trust  infra,  and  in  Bosanquet  v.  St.  John  Del  Eey  Co.  (1897),  7. 
L  T  207'  ;nd  Natioru^lBar^  of  Wales,  (1899)  2  Ch.  629,  670,  are 
opposed  to  any  such  distinction. 

2  That  it  lays  down  as  an  arbitrary  rule  that  accretions  to 
capital "  are  to  be  disregarded  in  determining  profits;  but  there  is  no 
authority  for  such  a  proposition,  and  the  everyday  practice  of  he 
commercial  world  negatives  the  existence  of  such  a  ru  e;  and  now  the 
Courts  have  held  that  there  is  no  such  rule.  Lubbock  v.  Brit^H 
Bank  of  South  America,  (1892)  2  Ch.  198;  Verner  v.  Genial  and 
Commercial,  &c.  Trust,  (1894)  2  Ch.  239;  Foster  v.  New  Tr^mdad 

Co.,  (1901)  1  Ch.  208.  .  ..  1  .    V 

3  That  it  does  not  even  require  loss  of  circulating  capital  to  be 
made  good,  whereas,  at  any  rate  to  this  extent,  the  Court  of  Appeal 
considers  that  loss  must  be  taken  into  account.  See  Verner  y.Gmeral 
and  Ccmmercial,  dc.  Trust,  supra,  and  National  Bank  of  Wales, 
(1899)  2  Ch.  629,  670,  and  infra,  p.  897;  also  Bond  v.  Barrow,  &c. 

Co.,  (1902)  1  Ch.  353.  ,  ,  ,    -u 

4  That  it  assumes  that  every  company  has,  or  ought  to  Have,  a 
capital  account  and  a  revenue  account,  whereas  such  a  mode  of  ascer- 
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taining-  protite  is  only  adopted  by  a  comparatively  few  concerns,  such, 
as  tramways,  tru.st  investments,  and  other  companies  of  a  special 
character. 

5.  It  makes  the  Companies  Act,  1877,  superfluous:  for  if  this  is  the 
proper  mode  of  ascertaining  the  profits,  it  follows  that  there  was  no 
real  necessity  for  the  passing  of  tliat  Act,  whereby  power  wa.s  given  to 
a  company  to  reduce  capital  lost  or  unrepresented  by  available  assets', 
for  wliat  was  the  use  of  reducing  capital  if  loss  or  depreciation  did  not 
in  any  way  affect  the  payment  of  dividends? 


3.  Double 
account 
system  (Court 
of  Appeal). 

Lee  V. 
Neuchatel  Co. 


S.-^The  system  approved  by  the  Court  of  Appeal  in  Lee  v.  Neuchatel 
Co.,  41  C.  Div.  1. 

In  this  case  the  company  had  a  nominal  capital  of  1,000,000Z.  in 
lOl.  shares,  and  had  issued  the  whole  of  these  shares  as  fully  paid  up, 
as  the  consideration  for  the  transfer  to  it  of  an  asphalte  concession, 
and  other  assets.  It  was  alleged  by  the  plaintiff,  but  not  proved,  that 
the  concession  and  assets  had  become  depreciated,  and  that  a  large 
part  of  the  capital  had  been  lost,  and  that  the  company  ought  to  be 
restrained  from  paying  a  dividend  (which  it  proposed  to  pay  out  of 
its  revenue)  until  the  loss  or  depreciation  had  been  made  good.  It 
was,  however,  held  by  the  Court  of  Appeal,  affirming  the  decision  of 
Stirling,  J. — (1)  that  there  was  not  sufficient  evidence  of  depreciation 
or  loss;  (2)  that  if  the  property  of  the  company  was  not  sufficient  to 
make  good  its  share  capital,  there  was  no  obligation  to  make  it  good 
out  of  revenue;  and  (3)  that  although  the  property  was  a  wasting 
property,  there  was  no  obligation  to  make  any  provision  for  depre- 
ciation. Cotton,  L.  J.,  it  is  true,  treated  the  case  as  special.  "Of 
course  the  present  ca«e  is  very  different  fix)m  that  of  a  company  where 
money  has  been  paid  on  all  the  shares.  That  case  is  open  to  different 
constructions.  All  that  was  taken  by  the  company  from  the  first 
were  the  assets."  But  his  Lordship  agreed  that  there  was  no  obliga- 
tion, under  the  Act  of  1862,  to  make  good  lost  capital  out  of  revenue. 

And  Lindley,  L.  J.,  considered  that  it  was  wholly  immaterial 
whether  there  had  or  had  not  been  a  loss  or  depreciation  of  capital, 
inasmuch  as  a  company  may  apply  its  net  revenue  to  payment  of 
dividends,  even  if  it  has  lost  the  whole  of  its  capital;  and  Lopes,  L.  J.^ 
concurred,  being  of  opinion  that  capital  and  revenue  accounts  are 
distinct,  and  that  for  the  purpose  of  determining  profits,  accretions  to 
and  diminutions  of  capital  arc  to  be  disregarded. 

In  the  above  case  Lord  Justice  Lindley  put  tlie  case  of  a  company 
which  had  sunlc  250,000Z.  in  acquiring  a  property  "which,  if  put 
up  for  sale,  would,  perhaps,  not  yield  10,000i.,"  and  said  that  in  such 
case — 

"  So  long  as  they  pay  their  creditors  there  is  no  reason  why  they  should  not 
go  on  and  divide  profits,  so  far  as  I  cam  see,  although  every  shilling  of  the  capital 
may  be  lost." 


HOW  PROFITS  ARE  TO  BE  ASCERTAINED. 

And  again  his  Lordship  said — 

"  If  a  company  is  formed  to  acquire  and  work  a  property  of  a  wasting  nature 
—for  example,  a  mine,  a  quarry,  or  a  patent — the  capital  expended  in  acquiring 
the  property  may  be  regarded  as  sunk  and  gone,  if  the  company  retain  assets 
sufficient  to  pay  its  debts.  It  appears  to  me  there  is  nothing  whatever  in  the 
Act  to  prevent  any  excess  of  money  obtained  by  working  the  property  over  the 
cost  of  working  it  from  being  divided  among  the  shareholders,  and  this,  in  my 
opinion,  is  true,  although  some  portion  of  the  property  itself  is  sold,  and  in  some 
sense  the  capital  is  thereby  diminished.  If  it  is  said  that  such  a  course  involves 
payment  of  dividend  out  of  capital,  the  answer  is  that  the  Act  nowhere  forbids 
such  a  payment  as  is  here  supposed.  .  .  .  But  it  is,  I  think,  a  misapprehension 
to  say  that  dividing  the  surplus,  after  payment  of  expenses  of  the  produce  of 
your  wasting  property,  is  a  return  of  capital  in  any  such  sense  as  is  forbidden 
by  the  Act." 

If  this  system  is  correct,  no  balance-sheet  is  necessary  in  order  to 
ascertain  divisible  profits;  all  that  you  want  is  an  account  of  income 
and  expenditure.  And,  although  a  company  may  not  directly  pay 
dividends  out  of  capital,  there  is  not  by  this  method  the  slightest 
objection,  in  point  of  law,  to  its  doing  so  indirectly,  for,  according  to 
Lord  Lindley's  view,  there  is  nothing  in  the  Act  to  prevent  that. 

Accordingly,  if  a  company  with  a  paid-up  capital  of  100,000Z.  likes 
to  buy,  say,  ten  acre.s  of  coal  for  100,000?.,  and  works  one  acre  per 
annum,  and,  after  paying  expenses  of  raising  the  coal  and  of  manage- 
ment, has,  say,  15,000^  per  annum  in  hand,  that  sum  is  profit  avail- 
able for  dividend,  and  there  is  no  obligation  on  the  company  to  treat 
any  part  of  it  as  capital,  and  when  at  the  end  of  ten  years  the  coal  has- 
been  worked  out,  and  the  100,000Z.  has  disappeared  and  the  capital 
has  thus  become  reduced  to  nil,  we  are  not  to  regard  this  as  a  reduc- 
tion of  capital  prohibited  by  the  Act  I  But  is  it  not  obvious  that  each 
year's  income  in  such  a  case  includes  a  return  to  the  company  of  part 
of  its  capital  outlay,  and  therefore  that  the  company  is  each  year 
paying  dividends  consisting  in  part  of  capital?  What  would  become 
of  debenture  holders  whose  principal  was  payable,  say,  fifteen  years 
after  issue? 

The  Court  got  at  this  strange  result  on  the  theory  that  the  jnode  in 
which  profit  is  to  be  ascertained  is  by  the  law  left  to  the  particular 
company,  and  there  is  no  objection  to  a  clause  in  the  articles  of  asso- 
ciation to  the  effect  that  a  company  shall  not  be  bound  to  make  good 
wasting  property,  or  that  the  net  revenue  shall  be  available  for 
dividend,  notwithstanding  loss  of  capital.  (See  Forms  296  and  297, 
supra.)  It  is  clear,  however,  that  the  articles  cannot  effectually  autho- 
lize  that  which  would  amount  to  a  reduction  of  capital.  Trevor  v. 
Whitivorth,  12  App.  Cas.  409;  Be  Sharpe,  (1892)  1  Ch.  154.  And 
this  being  so,  it  is  not  easy  to  conceive  that  they  can  effectually 
sanction  that  which  is  only  an  indirect  mode  of  authorizing  the  return 
of  capital. 
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It  should,  however,  be  added  that  Lindley,  L.  J.,  appears  subse- 
quenllj  to  have  modified  to  some  extent  the  views  above  referred  to, 
and  it  has  become  abundantly  clear  that  those  views  are  not  shared 
by  some  other  learned  judges,  and  that  they  do  not  commend  them- 
selves to  the  common  sense  of  accountants,  economists,  or  business 
men  in  general. 

Thus  we  find  Chitty,  J.,  adopting  an  entirely  different  rule  as  to 
the  proper  mode  of  ascertaining  profits  (p.  879);  we  find  Stirling,  .!., 
following  Lee  v.  Neuchatel  with  hesitation  (p.  893),  and  evidently 
against  his  own  judgment;  we  find  Kay,  J.,  in  effect  (p.  880),  dis- 
claiming the  doctrine  laid  down  by  Lindley,  L.  J.,  and  it  is  well 
known  that  Eigby,  L.  J.,  whilst  at  the  Bar,  advised,  on  more  than 
one  occasion,  that  income  was  not  profit  when  it  was  counter-balanced 
by  loss  or  depreciation.  See  also  Dovey  v.  Cory,  (1901)  A.  C.  477. 
Lindley,  L.  J.'s  view  has  also  provoked  much  unfavourable  comment 
from  accountants,  bankers,  and  others. 

Palgrare.  Tlie  following  observations  in  Palgrave's  Dictionary  of  Political 

Economy,  sub  tit.  "Capital,"  are  very  pertinent  and  to  the  point:  — 

"  Legaf  ruling  tliat  capital  need  not  be  replaced  from  profits. — A  trader's 
assets  are  in  most  cases  wholly  or  partly  of  a  perishable  nature.  Before  ascer- 
taining the  profits  derived  from  such  assets  in  a  given  year,  provision  ought 
to  be  made  for  the  depreciation  estimated  to  have  taken  place  during  that  year. 
If,  for  instano/O,  a  person  who  invested  1,000/.  in  the  purchase  of  a  patent  having 
five  years  to  run,  and  producing  an  annual  profit  of  500/.,  treats  the  whole  of 
the  annual  500/.  as  the  profit  of  the  respective  year,  he  will  find  at  the  end  of 
the  five  years  that  his  source  of  income  has  disappeared.  If,  on  the  other  hand, 
at  the  end  of  each  year  a  sura  of  200/.  is  carried  to  the  credit  of  a  sinking 
fund,  and  the  remaining  300/.  only  are  treated  as  income,  the  owner  of  the 
patent  will,  at  the  end  of  the  five  years,  be  able  to  invest  his  original  1,000/. 
in  some  other  profitable  manner.  Where  the  facts  are  so  very  plain  this  seems 
almost  a  truism,  but  in  many  cases  it  is  more  difficult  to  distinguish  between 
income  in  the  proper  sense  and  repayment  of  capital.  The  inquiry  ought, 
however,  always  to  be  made  and  acted  on.  The  importance  of  taking  the 
depreciation  of  property  into  account  in  ascertaining  the  profits  of  a  given  year 
is  even  more  obvious  in  the  case  of  a  company  than  in  the  case  of  a  private 
individual.  The  gradual  disappearance  of  wasting  property  must,  in  the  end, 
materially  damnify  preference  shareholders,  debenture  holders,  and  ordinary 
creditors,  and  must  also  cause  great  injustice  as  between  the  persons  entitled  to 
the  income  of  shares  for  limited  periods  and  the  persons  ultimately  entitled  to 
the  property  of  the  shares.  It  seems  strange  that,  although  the  integrity  of  the 
capital  of  limited  companies  is  in  other  directions  most  jealously  watched  by  our 
Courts,  the  greatest  laxity  is  allowed  with  reference  to  the  valuation  of  assets 
of  a  wasting  nature.  In  the  leading  ease  of  Lee  v.  Neuchatel  Asphalte  Co., 
41  C.  D.  1,  it  was  held  by  the  Court  of  Appeal  that  'there  is  nothing  in  the 
Companies  Acts  to  prohibit  a  company  formed  to  work  a  wasting  property,  as, 
e.ff.,  a  mine  or  a  patent,  from  distributing  as  dividend  the  excess  of  the  proceeds 
of  working  above  the  expenses  of  working,  nor  to  impose  on  the  company  any 
obligation  to  set  apart  a  sinking  fund  to  meet  the  depreciation  in  the  value  of 
ihe  wasting  property.'  " 

See  also  the  article  on  "  Depreciation,"  ibid. 


HOW  PROFITS  ARE  TO  BE  ASCERTAINED.  ^^^ 

4.— The  System  approved  by  the  Court  of  Appeal  in  Verner  v. 
General  and  Commercial  Trust,  (1894)  2  Ch.  239. 

In  this  case  the  company  was  formed  to  invest  its  capital  in  stocks,  gl^Zund 
funds,  shares,  and  securities  of  various  descriptions,  and  to  apply  the  Commercial 
income  in  paying  dividends.     It  had  raised  600,000^.  by  the  issue  of  Trust. 
share  capital,  and  300,000^.  by  the  issue  of  debenture  stock,  and  had 
invested  the  whole.     The  market  price  of  some  of  the  investments 
acquired  fell,  and  others  proved  worthless,  so  that  to  the  extent  of  at 
least  250,000i!.  the  capital  was  not  represented  by  equivalent  assets; 
but  the  income  from  the  investments,  or  from  those  which  yielded  an 
income,  was  in  excess  of  the  annual  outgoings.     On  these  facts  it 
was  held  by  the  Court  of  Appeal,  affirming  the  decision  of  Stirling,  J . , 
that  the  company  might  apply  this  excess  income  to  the  payment  of 
dividend,  notwithstanding  the  loss  of  capital  or  depreciation. 

Stirling,  J.,  in  his  judgment,  referred  to  what  Jessel,  M.  R.,  said  iji 
Ee  Ehhw  Yale  Co.,  4  C.  D.  827,  "as  indicating  his  opinion  to  be 
that  when  loss  of  capital  had  occurred  in  a  company  governed  by  the 
Act  of  1862,  dividends  could  not  be  paid  unless  the  loss  was  made 
good,"  and  to  the  consequent  passing  of  the  Companies  Act  of  1877, 
which — 

"does  provide  a  means  by  which  a  company  which  has  lost  capital,  or  whose 
capital  is,  to  some  extent,  not  represented  by  available  assets,  may  reduce  that 
capital,  and  so  be  enabled  properly  to  pay  a  dividend  on  the  reduced  capital; 
and  we  all  know  that  to  this  process  of  reduction  of  capital  for  the  purpose  of 
enabling  dividends  to  be  paid,  recourse  has  been  largely  had  in  practice.     This, 
I  am  bound  to  say,  seems  to  be  a  consideration  to  which  great  weight  ought  to 
be  given,  so  much  so  that  if  I  had  not  the  guidance  of  the  judgments  of  the 
members  of  the  Court  of  Appeal  in  Lee  v.  Neuchatel  Co.,  41  C.  D.  1,  I  should 
probably  come  to  the  conclusion  that  the  only  proper  course  which  could  be  taken 
by  a  company,  constituted  as  the  present  company  is,  would  be  to  present  a 
petition,  and  obtain  the  sanction  of  the  Court  to  a  reduction  of  capital  before  a 
dividend  was  declared."    But  liis  Lordship  said  that  such  a  view  was  inconsistent 
with  the  principles  laid  down  by  the  Court  of  Appeal  in  Lee  v.  Neuchatel  Co., 
ubi  supra,  and,  accordingly,  applying  those  principles  to  the  particular  case,  he 
held  that  it  had  not  been  made  out  that  the  payment  of  dividend  was  ultra  vires, 
but  he  said,  "  I  base  my  decision  on  the  peculiar  nature  of  the  constitution  of  this 
particular  company,  and  it  is  not  to  be  assumed  that  I  should  have  arrived  at  the 
same  conclusion  if    I    had  been  dealing  with  an  ordinary  trading  company: 
if,  for  example,  the  object  of  the  company  had  been  to  carry  on  the  business  of  a 
stockbroker,  and  the  investments  had  been  the  ordinary  stock-in-trade  of  this 
business. " 


This  doubting  judgment  was  not  entirely  satisfactory  to  the 
parties  to  this  very  friendly  action  or  to  the  various  other  companies 
interested,  and  accordingly  the  matter  was  carried  to  the  Court  of 
Appeal  (Lindley,  A.  L.  Smith,  and  Kay,  L.  JJ.)  as  an  interlocutory 
appeal. 


^y-i  ARTICLES  OF  ASSOCIATION.  [CuAP.    IX. 

In  the  result  the  decision  of  Stirling,  J.,  was  affirmed. 

Lindley,  L.  J.,  in  delivering  the  judgment  of  A.  L.  Smith,  L.  J., 
and  of  himself,  said  that  the  broad  question  raised  was  whether  a 
limited  company  which  hajs  lost  part  of  its  capital  can  lawfully  declare 
and  pay  a  dividend  wuthout  first  making  good  the  capital  which  has 
been  lost;  that  he  had  no  doubt  that  it  could,  although  it  could  not 
lawfully  return  paid-up  capital  to  the  shareholders. 

"  There  is  a  vast  difFerenoe,"  the  learned  judge  went  on  to  say,  "  between 
paying  dividends  out  of  capital  and  paying  dividends  out  of  other  money  be- 
longing to  the  company,  and  which  is  not  part  of  the  capital  mentioned  in  the 
company's  memorandum  of  association.  ...  If,  therefore,  the  company  has 
any  assets  which  are  not  its  capital  within  the  meaning  of  the  Companies  Acts, 
there  is  no  law  which  prohibits  the  division  of  such  assets  amongst  the  share- 
holders. 

"  Further,  it  was  decided  in  that  case  (Lee  v.  yeuchatel  Asphaltc  Company) 
— and,  in  my  opinion,  rightly  decided — that  a  limited  company  formed  to 
purchase  and  work  a  wasting  property,  such  as  a  leasehold  quarry,  might  law- 
fully declare  and  pay  dividends  out  of  the  money  produced  by  working  such 
wasting  property,  without  setting  aside  part  of  that  money  to  keep  the  capital 
up  to  its  original  amount. 

"  There  is  no  law  which  prevents  a  company  from  sinking  its  capital  in  the 
purchase  or  production  of  a  money-making  property  or  underfcikintj,  and  in 
dividing  tlie  money  annually  yielded  by  it  without  preserving  the  capital  sunk 
so  as  to  be  able  to  reproduce  it  intact  either  before  or  after  the  winding-up  of 
the  company.   .   .  . 

"  But  although  there  is  nothing  in  the  statutes  requiring  even  a  limited 
company  to  keep  up  its  capital,  and  there  is  no  prohibition  against  payment  of 
dividends  out  of  any  other  of  the  company's  assets,  it  does  not  follow  that  divi- 
dends may  be  lawfully  paid  out  of  other  assets  regardless  of  the  debts  and 
liabilities  of  the  company.  A  dividend  presupposes  a  profit  in  some  shape,  and 
to  divide  as  dividend  the  receipts,  say,  for  a  year,  without  deducting  the  expenses 
incurred  in  that  year  in  producing  the  receipts,  would  be  as  unjustifiable  in 
point  of  law  as  it  would  bo  reckless  and  blameworthy  in  the  eyes  of  business 
men.  The  same  observation  applies  to  payment  of  dividends  out  of  borrowed 
money.  Further,  if  the  income  of  any  year  arises  from  a  consumption  in  that 
year  of  what  may  be  called  circulating  capital,  the  division  of  such  income  as 
dividend,  without  replacing  the  capital  consumed  in  producing  it,  will  be  a  pay- 
ment of  a  dividend  out  of  capital  within  the  meaning  of  the  prohibition  which  I 
have  endeavoured  to  explain. 

"  It  has  been  already  said  that  dividends  presuppose  profits  of  some  sort,  and 
this  is  unquestionably  true.  But  the  word  '  profits  '  is  by  no  means  free  from 
.ambiguity.  The  law  is  much  more  accurately  expressed  by  saying  that  dividends 
cannot  be  paid  out  of  capital  than  by  saying  that  they  can  only  be  paid  out  of 
profits.  The  last  expression  leads  to  the  inference  that  the  capital  must  always 
be  kept  up,  and  be  represented  by  assets  which,  if  sold,  would  produce  it;  and 
this  is  more  than  is  required  by  law.  Perhaps  the  shortest  way  of  expressing  the 
distinction,  which  I  am  endeavouring  to  explain,  is  to  say  that  fixed  capital 
may  be  sunk  and  lost,  and  yet  that  the  excess  of  current  receipts  over  current 
payments  may  be  divided;  but  that  floating  or  circulating  capital  must  be  kept 
up,  as  otherwise  it  will  enter  into  and  form  part  of  such  excess,  in  which  case  to 
divide  such  excess  without  deducting  the  capital  which  forms  part  of  it  will  be 
-contrary  to  law." 


HOW  PROFITS  ARE  TO  BE  ASCERTAINED.  ^^'^ 

Kay,  L.  J.,  however,  whilst  agreeing  that  in  the  special  aircum- 
fitances  of  the  case  the  appeal  must  be  dismissed,  said:  "  I  have  not  a 
very  confident  opinion  in  the  matter,  but  on  the  whole  I  am  not  satis- 
fied [i.e.,  in  the  circumstances  of  the  case]  that  there  is  any  legal 
obligation  on  the  directors  to  replace  lost  capital  out  of  income  ";  but, 
as  appears  from  the  passage  cited  from  his  judgment  above,  at  p.  880, 
his  Lordshi])  disapproved  of  the  double  account  system,  and  was  of 
opinion  that  the  profits  of  a  joint  stock  trading  company  should  be 
ascertained  in  the  manner  usual  in  the  case  of  partnership  concerns, 
viz.,  on  the  single  account  system,  supra,  p.  880. 

Such  was  the  not  too  encouraging  result  of  this  friendly  action,  in 
which  the  defendants  had  the  great  advantage  of  being  sued  by  a 
plaintiflf  who  was  not  unwilling  to  be  defeated.  Stirling,  J.,  apart 
from  the  authority  of  Lee  v.  Neuchatel  Asphalte  Co.,  supra,  which 
was  binding  on  him,  was  evidently  against  the  payment  of  dividend 
in  the  circumstances,  Kay,  L.  J.,  was  not  very  confident  that  it  could 
be  paid,  and  Lindley,  L.  J.,  whilst  in  terms  reiterating  the  para- 
doxical propositions  laid  down  in  Lee  v.  Neuchatel  Co.,  showed  tliat 
he  in  effect  qualified  them  considerably  by  laying  down  that  dividend 
presupposes  profit,  and  that  loss  of  "  circulating "  capital  must  be 
made  good  in  ascertaining  profits. 

The  views  expressed  by  the  Court  in  Verner  v.  General  and  Com-  Resultiug 
mercial  Trust  depart  somewhat  from  the  views  expressed  in  Jjee  v.  propositions. 
Neuchatel  Co.,  and  appear  to  involve  the  following  not  altogether 
-consistent  propositions:  — 

(1.)  Dividend  presupposes  profit  of  some  sort;  but  it  is  for  the  The  regula- 
company  to  determine  by  its  articles  or  by  resolution,  what  ^^g  fo^J^*^ 
sort  of  profits  are  available  for  dividends,  and  if  they  do  so,  (subject  to 
the  Court  will  not,  subject  to  what  follows,  interfere,  how-  °^^*^s^^*" 
ever  illusory  or  unsound  the  principle  adopted  for  arriving 
at  profits  may  be . 
(2.)  To  divide  the  net  income  arising  from  a  company's  property  is  Net  income  of-s 
not  to  be  regarded  as  in  any  sense  a  return  of  capital,  even  "tasting  pro- 

°  •'  -11        pcrty  18  divi- 

when  the  income  arises  from  a  wasting  property  acquired  by  sible as  profits. 
an  expenditure  of  capital,  for  instance,  from  a  lease  of  ten 
acres  of  coal,  one  acre  of  which  is  worked  out  each  year, 
unless  indeed  the  wasting  property  is  circulating  capital. 
See  Bond  v.  Barroiv  Uamatite  Co.,  (1902)  1  Ch.  353. 

-{3.)  Therefore,  though  an  express  power  in  the  memorandum  to  Express 

return  capital  to  shareholders  can  only  be  exercised  with  the  artTdesto 

sanction  of  the  Court,  a  power  in  the  articles  to  apply  the  apply  such  net 

proceeds  arising  from  a  wasting  property  in  paying  divi-  eaui™V^t  t 

dends,  is   free  from  objection,  although  the  result  is  the  sanction  of 

same.  Court  to  re- 

duce  capital. 

(4.)  Loss  or  depreciation  of  "fixed"  capital  does  not  afEect  the  L^g^  &c.  of 

profits  available  for  dividend,  or  render  it  necessary  to  make  "  fixed  capi- 
good  the  same  out  of  income.     "Fixed  capital"  does  not  be  made  good 

out  of  income. 


898 


ARTICLKS  OF  ASSOCIATION.  [ChAP.  IX. 


Otherwise  as 
to  "  circulat- 
ing capital." 


Realized 
accretions  of 
capital  are 
divisible  aa 
profits. 


Legal  mode  of 
ascertaining 
profits  if 
regulations 
admit. 


nieau  jjioperty  pliybically  fixed,  but  [)rupoity  wliioh  tJie 
company  meaus  to  retain  as  part  of  its  undertaking.  See 
further,  pp.  881  et  seq.,  supra. 
(5.)  But  in  ascertaining  profit  for  a  particular  period,  loss  or  de- 
preciation of  "circulating"  capital  during  the  same  period 
must  be  taken  into  account.  Circulating  capital  means  here 
capital  which  performs  its  whole  office  in  the  production  in 
which  it  is  engaged  by  a  single  use,  e.g.,  the  goo^ls  which 
the  tradesman  lias  for  sale,  lie  sells  out  and  out  and  gets  tlie 
money  in  exchange;  the  materials  which  the  workman  uses 
up  in  making  repairs  for  a  customer;  the  horses  of  a  horse 
dealer. 

(6.)  Accretions  to  capital,  when  realized,  may  bo  brought  into  the 
profit  and  loss  account  of  the  year  and  dealt  with  accord- 
ingly. Lubbock  V.  British  Batik  of  S.  A.,  (1892)  2  Ch.  198. 
Compare  Foster  v.  New  Trinidad  Co.,  (1901)  1  Ch.  20a 
(supra) . 

(7.)  A  legal  mode  of  ascertaining  tlie  profits  of  a  particular  period, 
if  the  articles  so  provide,  is  to  take  an  account  of  the 
ordinary  outgoings,  and  in  so  far  as  the  receipts  exceed  the 
outgoings,  and  the  loss  of  circulating  capital  during  such 
period,  the  same  may  be  treated  as  profit.  But  see  Dovey  v. 
Cory,  infra. 

(8.)  A  balance-sheet  need  not  disclose  the  true  position  of  the  com- 
pany. It  deals,  as  regards  the  assets,  not  with  existing 
facte,  but  ^vith  past  history-.  It  shows  what  the  particular 
assets  cost,  not  what  they  are  worth.  Thus,  if  a  company 
buys  a  property  for  10,000?.  and  the  value  has  fallen  to 
IjOOOZ.,  it  will — on  tliis  hy])otlie8is — be  properly  entered  on 
the  balance-sheet  as  property  that  cost  10,000Z.,  and  it  will 
remain  at  that  figure  even  though  each  year,  by  consumption 
or  otherwise,  it  depreciates  more  and  more. 


The  system 

commercially 

unaound. 


From  this  analysis  of  the  judgment  in  Verner  v.  General  and  Com- 
viercial  Trust  it  is  plain  that  the  Court  of  Appeal  allowed  the  greatest 
possible  latitude  to  shareholders,  and  afforded  the  least  possible 
protection  to  creditors,  and  if  the  above  propositions  are  all  to  be 
arcepted  as  correct,  it  is  obvious  that  the  law  is  in  a  defective  con- 
dition . 

One  thing  is  clear,  viz.,  that  these  decisions,  whatever  their 
authority  as  expositions  of  the  law,  did  not  pretend  to  touch  the 
commercial  or  economical  practice  in  such  matters,  and  from  that 
point  of  view,  the  systems  of  ascertaining  profits  which  they  sanction 
are  so  obviously  unsound  that  men  of  business  generally  refuse  to 
act  on  such  systems . 


HOW  PEOFITS  ARE  TO  BE  ASCERTAINED. 

Following  these  decisions  came,  in  1899,  the  decision  of  the  Court 
of  Appeal  in 

National  Bank  of  Wales,  Limited,  (1899)  2  Ch.  629  (on  appeal, 
sub  nom.  Dovey  v.  Cory,  see  infra,  p.  899"). 

In  that  case  the  company  was  being-  wound  up,  and  it  was  sought  to 
make  a  former  director,  Mr.  Cory,  liable  for  alleged  misfeasance  or 
breach  of  trust  in  paying  dividends  out  of  capital,  or  making  false 
statements  in  reports  and  otherwise  which  resulted  in  such  dividends 
being  paid.  The  defence  was  two-fold:  (1)  That  he  had  acted 
honestly,  and  that  if  the  dividends  were  paid  out  of  capital  he  was 
not  cognizant  thereof,  or  that  the  statements  complained  of  were 
false;  and  (2)  that  the  dividends  were  not  in  fact  paid  out  of  capital, 
but  out  of  revenue  applicable  to  the  payment  of  dividends. 

As  to  (1),  it  appeared  that  Mr.  Cory  had  acted  on  false  information 
given  to  him  by  the  officials  of  the  company,  and  it  was  held  by  the 
Court  that  he  was  not  guilty  of  a  breach  of  duty  in  not  discovering 
that  those  whom  he  trusted  were  misleading  him.  As  to  (2)  it  was 
held,  in  accordance  with  the  principles  laid  down  in  Lee  v.  Neuchatel 
Co.,  40  C.  D.  1,  and  Verner  v.  General  and  Commercial  Co.,  (1894) 
2  Ch.  239,  that  the  dividends  in  question  were  not  in  fact  paid  out  of 
capital.  "What  was  done,"  said  Lord  Lindley,  who  delivered  the 
judgment  of  the  Court, 

"  was  this:  the  accounts  were  made  up  annually.  Such  losses  incurred  during  the 
year  as  the  directors  recognized  as  losses  were  written  off  or  provided  for  by 
carrying  sums  of  money  over  to  a  reserve  fund,  and  the  balance  of  the  receipts  in 
each  year  over  the  outgoings  in  the  same  year,  after  making  some  allowance  for 
bad  debts  and  deductions  for  sums  carried  over  to  the  reserve  fund,  were  treated 
as  the  profits  of  that  year,  and  were  distributed  as  dividends ;  losses  written  off 
in  one  year  were  not  brought  forward  the  next  year,  so  as  to  diminish  the  profits 
ot  that  year,  but  were  simply  ignored,  a  fresh  start  being  made  every  year  and 
dividends  being  paid  out  of  the  excess  of  the  annual  receipts  over  the  annual 
expenses.  The  effect  of  this  was  to  throw  all  bad  debts,  written  off  and  not 
provided  for  by  an  increase  of  the  reserve  fund,  on  to  the  capital;  to  diminish 
the  paid-up  capital  year  by  year,  and  nevertheless  to  keep  paying  dividends  out 
of  the  excels  of  the  annual  receipts  over  the  current  expenses.  It  is  obvious  that 
this  method  of  procedure,  if  long  continued,  would  ultimately  exhaust  the 
paid-up  capital  of  the  company,  and  the  first  disastrous  year  in  which  the  current 
outgoings  exceeded  the  current  incomings  would  produce  great  embarrassment. 
Such  a  mode  of  dealing  with  the  company's  assets,  however  reprehensible,  must 
nevertheless  not  be  confounded  with  paying  dividends  out  of  the  paid-up  capital 
of  the  company.  The  paid-up  capital  of  a  limited  company  cannot  be  lawfully 
returned  to  the  shareholders  under  the  guise  of  dividends  or  otherwise.  Even  an 
article  ot  association  authorizing  the  payment  of  interest  to  shareholders  on  the 
amounts  paid  upon  their  shares  cannot  authorize  a  payment  of  such  interest  out 
of  capital:  see  Sharpe,  (1892)  1  Oh.  151;  but  paid-up  capital  which  is  lost  can  no 
more  be  applied  in  paying  dividends  than  in  paying  debts.  Its  loss  renders  any 
subsequent  application  of  it  impossible.  There  was  no  such  dealing  with  the 
paid-up  capital  of  the  company  in  this  case  as  to  amount  to  an  illegal  application 

T>  3       M 
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of  it.  Further,  it  is  not  possible  for  the  Court  to  say  that  the  law  prohibits  a 
limited  company,  even  a  limited  banking  company,  from  paying  dividends  unless 
its  paid-up  capital  is  intact.  Suppo-je  a  heavy  unexpected  loss  is  sustained,  which 
must  be  met  if  tliere  are  assets  with  which  to  meet  it,  the  capital,  even  uncalled 
capital,  must,  if  necessary.,  be  applied  to  meet  it.  Such  an  application  of 
capital  is  a  perfectly  lejitiraate  use  of  it.  There  is  no  law  which  in  the  case 
supposed  prevents  the  payment  of  all  future  dividends  until  all  the  capital  so 
expended  is  made  good.  Many  honest  and  prudent  men  of  business  would 
replace  a  large  loss  of  capital  by  degrees,  and  would  reduce  the  dividends,  but 
not  stop  them  entirely,  until  the  whole  loss  was  made  good.  No  law  compels 
them  to  pay  none  at  all.  There  are  cases  in  which  no  honest,  competent  man 
of  business  would  tliink  of  charging  particular  debts  or  e.Kpenscs  to  capital. 

"  We  are  certainly  not  prepared  to  sanction  the  notion  that  all  debts  incurred 
in  carrying  on  a  buuness  can  be  properly  permanently  charged  to  capital,  and 
that  the  excess  of  receipts  over  otiier  outgoings  can  be  afterwards  properly 
divided  as  profit  as  if  there  had  been  no  previous  loss.  No  honest,  competent 
man  engaged  in  trade  or  commerce  would  carry  on  business  on  such  a  principle. 
But  excluding  cases  in  which  every  one  can  see  that  a  particular  debt  or  outlay 
cannot  be  reisonably  charged  to  capital,  it  may  be  safely  said  that  what  losses 
can  be  properly  charged  to  capital  and  what  to  income  is  a  matter  for  business 
men  to  determine,  and  it  is  often  a  matter  on  wliich  the  opinions  of  honest  and 
competent  men  will  differ:  see  Gregory  v.  Patchett,  33  13eav.  395.  There  is  no 
hard  and  fast  legal  rule  on  the  subject. 

"  There  can,  however,  be  no  doubt  that,  if  expenses  or  payments  are  obviously 
improperly  cliargcd  to  capital,  and  are  so  charged  simply  to  swell  the  apparent 
profits,  and  to  m;ike  it  appear  that  dividends  may  properly  be  declared,  dividends 
declared  and  paid  under  such  circumstances  cannot  be  treated  as  legitimately 
paid  out  of  profits,  and  can  no  more  bs  justified  than  if  they  were  paid  out  of 
capital.  This  was  determined  in  Bloxham  v.  Metropolitan  Rail.  Co.,  and  has 
been  acted  upon  in  many  other  cases — e.g.,  Ranee's  case ;  Oxford  Benefit  Build- 
ing and  Investment  Society;  Leeds  Estate  Building  and  Investment  Co.  v. 
Shepherd;  London  and  General  Bank  (No.  2). 

"  It  would  seem  that  Jessel,  M.  R.,  inclined  to  the  opinion  that  a  limited 
company  could  not  pay  dividends  unless  its  paid-up  capital  was  kept  up:  see 
Ebbtv  Vale  Steel,  Iron  and  Coal  Co.  But  no  decision  has  yet  gone  this  length, 
and  it  has  since  been  decided  that  dividends  may  be  paid,  even  by  a  limited 
company,  although  its  nominal  capital  is  not  kept  up:  see  Ver?ter  v.  General  and 
Commercial  Investment  Trust  and  Lee  v.  Neuchatel  Asphalte  Co.  What  was 
lost  there  was  fixed  capital,  and  it  is  obvious  that  circulating  capital,  or  any 
other  money  employed  in  earning  return?,  must  be  deducted  from  them  in  order 
to  ascertain  how  much  of  them  can  be  regarded  as  profit.  If  the  returns  do  not 
exceed  the  money  spent  in  procuring  them  (whether  such  money  be  called  circu- 
lating capital  or  by  any  other  name)  there  can  be  no  profits,  and  no  ingenious 
process  of  book-keeping  can  alter  the  fact.  It  is  not  denied  that  in  this  case  the 
annual  receipts  did  exceed  the  annual  outgoings,  and,  the  dividends  having  been 
paid  out  of  the  excess,  the  allegation  that  they  were  paid  out  of  capital  is  not 
accurate.  But,  as  already  pointed  out,  it  does  not  at  all  follow  that  the  course 
adopted  by  the  directors  in  declaring  dividends  year  after  year  as  they  did  was 
legally  justifiable.  It  cannot  be  denied  that  the  balance-sheets  and  profit  and 
loss  accounts  concealed  the  truth,  as  now  known,  from  the  shareholders,  and 
were,  as  it  now  turns  out,  grievously  misleading.  The  shareholders  were  never 
told  that  the  paid-up  capital  was  being  constantly  diminished  by  bad  debts,  as 
now  appears  to  have  been  the  case.  The  shareholders  were  told  every  year  that 
proper  provision  Wh^  made  for  such  debts,  and  now  that  the  case  has  been 
thoroughly  investigated,  it  ia  really  reduced  to  the  question  whether  Mr.  John 
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Oory  was  justified  in  making  the  statements  he  did,  and  in  dealing  as  he  did 
with  debts  which  have  now  been  ascertained  to  be  bad.  It  is  easy  to  be  wise 
after  the  event,  and  there  is  danger  in  treating  a  director  as  knowing  years  ago 
what  now  appears  to  be  the  fact.  But  it  is  the  duty  of  the  Court  to  examine 
the  state  of  things  as  they  appeared  to  him  when  the  dividends  were  declared, 
and  to  determine  whether  he  was  justified  in  what  he  did  by  what  he  knew  or 
ought  to  have  known.  What  he  ought  to  have  known  is  as  important  as  what 
he  knew." 


The  views  thus  expressed  did  not  advance  matters  much  beyond  the 
earlier  decisions.  They  only  emphasized  and  carried  to  their  logical 
conclusion  the  principles  laid  down  in  the  cases  just  referred  to,  and 
illustrated  in  the  clearest  way  that,  according  to  the  view  of  the  Ccfurt 
of  Appeal,  a  limited  company  was  at  liberty  to  pay  dividends  year  by 
year,  although  its  capital  was  being  concurrently  diminished  and  the 
■dividends  were  [not]  in  a  business  sense  paid  out  of  profits. 

This  case,  however,  was  carried  to  the  House  of  Lords,  and  is 
reported  there  under  the  name  of 

Dovey  v.  Cory,  (1901)  A.  C.  477. 

The  House  of  Lords  affirmed  the  decision  of  the  Court  of  Appeal, 
but  solely  on  the  ground  that,  as  the  respondents  by  their  counsel 
stated  that  they  "did  not  imput-e  to  Mr.  Cory  any  moral  obliquity," 
that  admission  in  effect  cleared  him  of  the  charge  of  misfeasance  or 
breach  of  trust,  and  therefore  of  any  liability  for  the  same;  but  as 
regards  the  other  grounds  on  which  the  Court  of  Appeal  had  decided 
the  ca.se,  the  House  of  Lords  expressed  an  extremely  guarded  opinion. 
The  Lord  Chancellor  said:  — 

"  My  Lords,  I  am  very  clearly  of  opinion  that  the  judgment  of  the  Court  of 
Appeal  is  right  and  ought  to  be  aifirmed.  But  my  opinion  is  entirely  based  on 
the  question  of  fact  that  he  [Cory]  was  guilty  of  no  breach  of  trust  whatever, 
«.nd  for  reasons  which  I  will  refer  to  hereafter.  I  am  very  anxious  not  to  deal 
with  some  reasons  given  for  their  judgment  by  the  Court  of  Appeal,  which,  in 
the  view  of  the  facts  that  I  take,  do  not  arise  here." 

And  then,  after  dealing  with  the  question  of  misfeasance  and  breach 
•of  trust,  his  Lordship  proceeded  thus:  — 

"  If  I  assume,  as  I  do,  that  Mr.  Cory  acted  upon  representations  made  to  him 
which  he  believed,  and  which  came  from  the  officers  of  the  bank,  to  whom  he 
was,  in  my  judgment,  justified  in  giving  credit,  the  discussion  of  whether  the 
<iividends  actually  paid  were  or  were  not  properly  divisible  has  no  bearing  on 
Mr.  Cory's  liability,  and  I  am  very  reluctant  to  give  any  opinion  upon  it,  inas- 
much as  the  question  may  arise  when  it  may  be  necessary  to  decide  it.  I 
deprecate  any  premature  judgment.  My  Lords,  I  am,  as  I  have  said,  very 
reluctant  to  enter  into  a  question  which,  for  the  reasons  I  have  given,  does 
not  arise  here,  and  into  which  the  Court  of  Appeal  has  entered  at  some  length. 
The  only  reason  why  I  refer  to  it  at  all  is  lest  by  silence  I  should  be  supposed. 

3  M  2 
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to  adopt  ii  course  of  rcasoiiiiifjf  as  to  wliich  1  am  not  satistied  that  it  is  correct. 
I  doultt  very  much  whether  .such  (juestiona  can  ever  he  trcati^d  in  the  ahstract 
at  all.  Tiie  mode  and  manner  in  which  a  business  is  carried  on,  and  wliat  is 
usual  or  tiie  reverse,  may  Iiave  a  considerable  influence  in  determining  the 
question  what  may  l)e  trcattnl  as  profits  and  what  as  capital.  Even  the  dis- 
tinction between  fixed  and  floating  capital,  which  may  be  appropriate  enough  in 
an  abstract  treatise  like  Adam  Smith's  *  Wealth  of  Nations,'  may  with  re- 
ference to  a  concrete  case  be  quite  inappropriate.  It  is  easy  to  lay  down  as 
an  abstract  proposition  that  you  must  not  pay  dividends  out  of  capital,  bud 
the  application  of  that  very  jilain  proposition  may  raise  questions  of  the 
utmost  difficulty  in  their  solution.  I  desire,  as  I  have  said,  not  to  express  any 
ojiinion.  But  as  an  illustration  of  what  difficulties  may  arise,  the  example 
given  by  tlie  learned  counsel  of  one  ship  l)eing  lost  out  of  a  considerable 
number,  and  the  question  whether  all  dividends  must  be  stopped  until  the  vaUn^ 
of  that  lost  ship  is  made  good  out  of  the  further  earnings  of  the  comijany  or 
partnership,  is  one  which  ono  would  have  to  deal  with.  On  the  one  hand,  peoj)le 
put  their  money  into  a  trading  concern  to  give  them  an  income,  and  the  sudden 
stoppage  of  all  dividends  would  send  down  the  value  of  their  shares  to  zero, 
and  possibly  involve  its  ruin.  On  the  other  hand,  companies  cannot  at  their 
will  and  without  the  precautious  enforced  by  the  statute,  reduce  their  capital. 
But  what  are  profits  and  what  is  capital  may  be  a  difticult  and  sometimes  an 
almost  impossible  problem  to  solve.  When  tiie  time  comes  that  these  questions 
come  before  us  in  a  concrete  case  we  must  deal  with  them,  but  until  they  do,  T 
for  one  decline  to  express  an  opinion  not  called  for  by  the  particular  facts 
before  us,  and  I  am  the  more  averse  to  doing  so  because  I  foresee  that  many 
matters  will  have  to  be  considered  by  men  of  business  which  are  not  altogether 
familiar  to  a  court  of  law." 

And  Lord  Macuaglitou,  iu  llie  aame  cu'so,  whilst  exproasiiig-  his  cuu- 
currence,  said  that  he  desired  to  guard  himself  from  beiug  understood 
to  assent  to  all  the  propositions  supposed  to  have  been  laid  down  hy 
the  Court  of  Appeal  in  this  case. 

Lord  Davey  went  further.  After  expressing  his  concurrence  a.'* 
regards  Mr.  Cory's  liability,  he  said:  — 

"  I  desire  to  express  my  dissent  from  some  propositions  of  law  which  were 
laid  down  in  the  Court  of  Ajjpeal,  and  on  which  your  Lordshijjs  tliought  it  right 
to  hear  the  respondent's  counsel.  The  learned  judges  seem  to  have  thought 
that  a  joint  stock  company  incorporated  under  the  Companies  Acts  may  write 
off  to  capital  losses  incurred  in  previous  years,  and  may  in  any  subsequent 
year,  if  the  receipts  for  that  year  exceed  the  outgoings,  pay  dividends  out  of 
such  excess  without  making  up  the  capital  account.  If  this  proposition  be  well 
founded  it  appears  to  me  that  a  company  whose  capital  is  not  represented  by 
available  assets  need  never  trouble  itself  to  reduce  its  capital  with  the  leave  of 
the  Court,  and  subject  to  the  other  conditions  imposed  by  the  Act  of  1877,  in 
order  to  enable  itself  to  pay  dividends  out  of  current  receipts.  My  Lords,  it 
may  be  tliat  I  have  misapprehended  the  statement  of  law  intended  to  be  made 
by  learned  judges  in  the  Court  of  Appeal.  I  think  that  is  possible,  because  T 
find  that  in  Verner  v.  General  and  Commercial  Investment  Trust,  (1894)  2  Ch. 
239,  at  page  266,  Lord  Lindley  says:  'Perhaps  the  shortest  way  of  expressing 
the  distinction  which  I  am  endeavouring  to  explain  is  to  say  that  fixed  capital 
may  be  sunk  and  lost,  and  yet  that  the  excess  of  current  receipts  over  current 
payments  may  be  divided;  but  that  floating  or  circulating  capital  must  be  kept 
up,  as  otherwise  it  would  enter  into  and  form  part  of  such  excess,  in  which  case 
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*o  divide  such  excess  without  deducting  the  capital  which  forms  part  of  it  will 
be  contrary  to  law.'  I  reserve  my  opinion  as  to  the  effect  of  an  actual  and 
ascertained  loss  of  part  of  the  company's  fixed  capital,  as  in  the  case  put  by 
Mr.  Swinfen  Eady  of  a  loss  of  a  ship  uninsured.  But,  subject  to  this  observa- 
tion, I  think  that  the  statement  of  law  contained  in  the  passage  I  have  quoted 
is  not  open  to  objection,  and  it  is  only  because  the  learned  judge  appears  to  me 
to  have  dejiarted  from  it  in  his  judgment  in  the  present  case  that  I  have 
troubled  your  Lordships  with  these  remarlts.'" 

From  these  dicta  it  is  plain  that  the  House  of  Lords  was  not 
prepared  to  accept  as  sound  the  principles  as  to  the  payment  of 
dividend  laid  down  in  the  Court  of  Appeal  in  the  National  Bank  of 
Wales — principles  which  in  the  main  accorded  with  those  adopted 
in  Lee  v.  The  Neuchatel  Co.,  supra,  p.  890,  and  in  Verner  y.  General 
and  Commercial  Trust,  supra,  p.  893. 

Had.  the  principle  there  laid  down  not  been  open  to  criticism,  the 
Mouse  of  Lords  would  have  affirmed  the  decision  without  making  such 
pointed  and  significant  reservations.  In  dealing-  as  it  did  with  the 
matter  the  House,  in  effect,  administered  a  salutnry  caution  to  those 
who  thereafter  Avere  minded  to  act  on  those  principles. 

Keviewing  then  the  several  systems  above  discussed,  it  is  submitted  Review  of  the 
that  the  single  account  system  is  the  one  which  is  open  to  the  least  "^^  ™^' 
objection.  Clearly  the  Legislature  intended  to  limit  the  power  of 
companies  to  pay  dividends;  and  it  seems  not  unreasonable  to  assume 
that  the  limit  contemplated  was  that  dividends  should  only  be  paid 
out  of  profits,  and  that  profits  should  be  ascertained  as  men  of  business 
usually  ascertain  the  same,  and  not  in  accordance  with  rules  which 
would  allow  capital  assets  to  be  gradually  transferred  to  the  pockets 
of  the  shareholders  although  representing  assets  acquired  with  the 
capital  they  have  contributed,  and  meant  by  the  Legislature  to  meet 
the  claims  of  creditors  subject  to  the  fair  risks  of  trading. 

The  single  account  system  conforms  to  these  requirements.  It  has 
the  advantage  of  being  commercially  and  economically  sound,  which  '«. 

is  more  than  can  be  j)redieated  of  the  other  systems;  and  the  objec- 
tion that  it  gives  facilities  for  Avriting  up  and  down  the  assets,  and 
for  the  payment  of  dividends  out  of  fictitious  profits,  applies  equally 
to  the  systems  approved  by  the  Court  of  Appeal  in  Vertier  v.  dfeneral, 
dc.  Co.,  ubi  supra,  for  according  to  that  system  circulating  capital 
is  to  be  valued.  Moreover,  as  appears  above  (p.  888 j,  it  is  contrary 
to  practice,  as  applied  to  the  single  account  system,  to  write  up  and 
down  permanent  capital  assets. 

No  doubt  the  single  account  sj^stem  does  not  permit  a  company 
limited  by  shares  to  expend  its  capital,  or  most  of  it,  in  the  acquisi- 
tion of  a  wasting  property — say,  a  ten  years'  mining  lease — and  to 
divide  the  net  yearly  income  so  that  at  the  end  of  the  lease  the  capital 
Avill  be  gone.  And  it  is  suggested  that  not  to  be  able  to  form  a  com- 
pany on  such  a  footing  is  a  hardship.  Who  is  harmed?  it  is  asked. 
The  answer  is  that  it  is  not  consistent  with  the  scheme  of  the  Com- 
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puuies  Act  for  the  protection  of  creditors  to  alluw  the  capital  thus 
in  e£fect  to  bo  returned  to  (he  shareholders  without  the  sanction  of 
the  Court,  aud  those  who  elect  to  take  the  privilei^es  of  limited 
liability  under  the  Act  must  pay  the  price  and  submit  to  the  restric- 
tions imposed  by  it. 

The  most  serious  objection  tu  the  systems  approved  by  the  Court 
of  Appeal  is  just  this,  that  they  dero<i:ate  from  the  ri<^hts  of  creditors 
by  sanctioning-  the  distribution  as  j)rofit  of  that  which  obviously 
includes  capital.  If  tlie  memorandum  were  to  authorize  the  division 
of  the  capital  among-  the  shareholders  by  ten  equal  instalments,  the 
authority  would  be  cleaid}'  void:  can  it  then  be  legal  to  authorize 
the  expenditure  of  the  capital  in  an  acre  of  coal,  or  in  an  annuity 
for  ten  years,  or  a  leasehold  for  ten  years,  and  to  distribute  the 
annual  income  without  making  good  the  capital  from  time  to  time 
consumed  under  the  name  of  income,  when  in  the  result  at  the  end  of 
the  time  the  capital  will  have  in  fact  been  returned  to  the  share- 
holders? Surely  the  answer  must  be  in  the  negative  if  the  Act  pro- 
hibiting reduction  of  capital  without  the  sanction  of  the  Court  is 
not  to  be  rendered  a  dead  letter.  "I  think,"  said  Fry,  J.,  in  Re 
Alexandra  Palace  Co.,  21  Ch.  D.  160,  "no  subterfuge  by  which  it 
is  attempted  to  return  capital  to  shareholders,  and  thereby  diminish 
their  liability,  ought  to  be  countenanced  for  one  moment  by  the 
Court."  And  see  the  remarks  of  Farwell,  L.  J.,  supra,  p.  86G. 
Another  objection  to  those  systems  is  that  they  afford  great  oppor- 
tunities in  anotlier  way  for  covertly  transferring  the  capital  assets 
into  the  pockets  of  the  shareholders;  for  not  only  may  income  which 
really  represents  a  return  of  capital  be  divided  by  way  of  profit,  but 
a  large  expenditure  one  year  may  be  debited  to  capital  account  and 
the  enhanced  income  of  the  next  year  treated  as  profits;  e.g.,  capital 
may  bo  expended  one  year  in  removing  the  cover  from  a  piece  of 
reef  sufficient  for  next  year's  work:  this  e.xpenditure  may  be  placed 
to  the  debit  of  capital,  and  next  year  the  whole  income  from  working 
the  piece  uncovered,  le.ss  the  working  expenses  of  that  year,  may  be 
treated  a^  profit. 

Or,  a  crop  of  unfruitful  prices  may  be  sowed  one  year  in  order, 
by  driving  competition  away,  to  reap  a  fuller  harvest  of  profit  next 
year;  in  such  case,  if  the  unfruitful  prices  result  in  a  loss,  that  will 
fall  on  capital,  and  next  year  the  whole  profit  of  the  year  Avill  be 
available  for  dividend. 

Further,  if  in  applying  the  rule  laid  down  in  Yerner  v.  Genei'al  and 
Commercial  Co.,  (1899)  2  Ch.  239 -that  in  ascertaining  profits 
"fixed"  capital  need  not,  but  "circulating"  capital  must,  be  kept 
up — the  usual  (supra,  p.  884)  definitions  of  fixed  and  circulating 
capital  are  to  be  adopted,  the  absurd  conclusion  would  follow  that  in 
ascertaining  the  profits  of  an  omnibus  company  the  loss  or  deprecia- 
tion of  horses  and  vehicles  need  not  be  taken  into  account;  and  that 
in  ascertaining  the  profits  of  a  manufacturing  company  the  loss  and 
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dep^oiation  of  .naclunovy,  implement,  and  .oiling  ^t»*  »^;*  »°* 
be  token  into  account;  and  in  either  case  that  the  so-calleJ  prohts 
S  tte  veir  may  legitimately  bo  swollen  hy  omitting  to  make  any 
1*  iortor  such  loss  or  depreciation.    H  this  is  what  the  Court  of 
i;::.  meant  it  follows  that  the  Couvt.  whilst  ^^"P'^  '- f  ^      " 
loJy  of  the  economists,  has  discardecl  the«  principle,,   tor  clearly 
n  such  cases  there  can,  from  an  economist's  point  of  view,  be  i.o  profit 
:  a  l;rioss  and  depreciation  has  been  .ado  ^ooi'^.f^o.^^^^^or. 
unless  the  view  (supra,  p.  882)  ot  Prolessor  Bonamy  P"™;'>™  "^  ^^ 
adopted,  namely,  that  there  is  no  such  thing  as  f '°>"^  ^-^'^  ^ 
and  that  assets  of  the  description  just  ™"t'°™^  °7" ;° '?  '^^"J°. 
include  and  to  consist  in  part  ot  "™1-''»S/^P''''''    °  *^ltp  tal 
sumption  ot  each  year,  so  far  as  it  consists  of  «    «^^ 
should  be  made  good,  and  that  this  is  what  the  Couit  meant^    but 
ths  can  scarcely' be  maintained;   for  the  views  expressed  by  Oi 
Court  of  Appeal  in  Lee  v.  The  Seuchatel  Co..  40  C.  D.  1,  were 
appr  ved  tni  in  that  case  the  Court  said  that  it  was  not  necessary  m 
rise  of  a  wasting  property  to  make  good,  in  ascertaining  the 

^tirbe^Zttrrr:f°Lir;:m^ 

the  sSe  account  svstem  is  a  sound  and  proper  system  for  the 
^cer^nmen  tof  profit.,  it  is  not  the  only  allowable  system  and  that 
3or  the  Companies  Act,  any  mode  of  ascertaining  profit  may  be 
looped  which  ioos  not  directly  or  indirectly  involve  the  trea  Uiig  as 
±fi  thl  which  is  in  fact  capital,  or  property  -  "f -'S^' .\°  ''j^^ 
applied  to  make  good  capital  lost  or  uni^presonled  by  available 

'^Tlms  it  may  be  held  allowable  ,o  act  on  the  footing  that  each 
finlnl'l  yea  of  the  company  is  to  be  considered  a  separate  adven- 
fuT  andrat  the  surplus\e.;ipta  of  the  year,  after  paying  expenses 
Ind 'restoring  capital  I  the  position  it  wa.  in  at  t)--™-™ ^1 
the  vear  are  unless  the  articles  otherwise  provide,  to  be  considerea 
Z  profi'ts  of  the  year.     This  would  be  a  workable  system,  and  the 

""/arTi::' iri::;e;  «.  mam  purpose  tor  .hich  the  Companies  Ac, 
^^       t877,  l^  parsed,  and  in  ellect  shows  that  Act  to  have  been 
practically  needless;  and  ,  .,   ,  ■     ,  „„  „ 

,b)  That  it  is  not  consistent  with  the  rules  laid  down  m  Lee  v. 
''       Lchatel  Co.,  40  C.  D.  1,  according  to  which  it  is  ,.o  neces^ 
sary,  in  ascertaining  the  profits  of  the  year,  to  make  good 
the  capital  consumed  during  such  year; 
or  it  mav  be  that  the  House  of  Lords  will  hold  that  -'o*e-"e 
mode  of' ascertaining  profits  is  to  treat  the  paid-up  capital  and  all 
wowed  moi^-s  like  the  capital  of  a  settled  fund,  and  accordingly  to 
inves   it  in  permanent  investments,  and  then  to  treat  the  net  incon^e 
arisTng  therefrom,  after  payment  of  expenses  and  -'«-'•.-  P^f^ 
Iva  table  tor  dividends,  accretioas  to  and  diminutions  of  capital,  as  in 
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tho  case  of  a  settled  fund,  being  disregarded  in  ascertaining  income. 
But  this  system  again  is  open  to  the  difficulty  (a)  above  referred  to, 
and  it  cannot  be  applied  to  a  company  in  which  Die  capital  cannot 
thus  be  kept  separate. 

Or,  again,  it  may  be  hold  that  it  is  open  to  a  company  to  ascertain 
profits  by  periodical  valuations  of  assets,  so  that  if  at  the  end  of  any 
year  it  appears  that  the  value  of  the  assets  exceeds  the  i)aid-up  capital 
and  the  debts  and  liabilities,  the  excess  may  be  treated  as  profit;  and 
there  may  be  otlier  allowable  systems;  and  there  can  bo  little  or  no 
doubt  that  this  last-mentioned  mode  would  be  allowable. 

But  all  this  is  in  the  nature  of  speculation,  and  pending  an  authori- 
tative declaration  on  the  su1)JGct  the  practice  of  prudent  men  of 
business  must  be  the  safest  "-uido. 


As  to  the  Employment  of  Accountants. 

Employment        For  the  purpose  of  ascertaining  profits,  directors  are  entitled  to 

of  accountants  ^ijj^ipiQy  .skilled  agents,  such  as  accountant?,  valuers,  actuaries  and 
and  auditors.  r     j  o  >  >  ' 

auditors  {Leeds  Estate  Co.  v.  Shephard,  36  Ch.  D.  787),  and  to  give 

credit    to    their    reports,    jorovided    tiiat    they — the    direcloi-s — ^act 

boTid  fide,  and — 

Ranee^s  ease.  "  If>"  said  Loi'd  Justice  James,  in  Ranee's  case,  6  Ch.  118,  ''  the  directors,  by 

placing  unfounded  reliance  upon  the  representations  of  their  servants  or 
actuaries,  had  arrived  at  the  conclusion  that  they  had  made  a  divisible  profit, 
this  Court  ought  not,  I  say,  to  sit  as  a  Court  of  Appeal  from  that  conclusion, 
although  it  might  afterwards  be  satisfactorily  proved  that  there  were  very  great 
errors  in  the  accounts,  which  would  not  have  occurred  if  they  had  been  made 
out  with  greater  strictness  or  with  more  scrutinizing  care." 

In  the  same  case.  Lord  Justice  Mellish  said:  — 

"  I  quite  agree  that  if  directors,  or  a  proper  actuary,  had  made  out  a  profit 
and  loss  account,  the  Court  ought  to  assume,  very  strongly  indeed,  that  it  was 
a  correct  account,  and  ought  not,  without  very  strong  reasons  showing  that  it 
was  done  mala  fide,  to  set  it  aside^  or  declare  a  dividend  made  upon  'it 
improper." 

Dmham  ^  Co,        "  It  is  sufficient  if  directors  appoint  a  person  of  good  repute  and  competent 

skill  to  audit  the  accounts,  and  have  no  reason  for  suspecting  that  anything  is 

wrong.     The  directors  are  bound  to  examine  entries  in  the  company's  books." 

Per  Chitty,  J.,  Deitham  4'  (^o.,  25  C.  D.  p.   766;   approved  in  Borey  v.   Cory, 

(1901)  A.  C.  477. 

Midland  Land        In  the  case  of  Midland  Land  and  Investment  Corporation,  Limited   (whicli 

i^d  In,-estment  ^^as  before  Chitty,  J.,  in  Nov.  1886),  the  question  arose  whether  a  dividend  had 

renorted)  ^^^qw  paid  out  of  capital.     It  appeared  that  the  directors  had  employed  an 

experienced  valuer  to  value  the  assets  of  the  corporation,  which  consisted  of 

building  land  and  ground  rents  and  contracts  and  options,  and  had  prepared  a 

balance-sheet  in  which,  upon  the  basis  of  this  valuation,  it  appeared  that  the 

value  of  the  assets  exceeded  the  debts  and  liabilities  by  100,000,'.,  and  out  of 

the  surplus  thus  shown  the  directors  had  carried  20,000/.  to  the  dividend  fund 

and  been  party  to  its  distribution  by  way  of  dividend. 
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The  valuer  had  in  many  cases  valued  the  assets  at  more  than  they  cost  the 
company,  and  much  more  than  they  afterwards  realized,  and  it  was  contended 
that  the  dividend  ought  not  to  have  been  paid  out  of  profits  which  rested  on 
estimate.  Chitty,  J.,  however,  was  of  opinion  that  the  directors  were  not  liable, 
and  the  following  extracts  from  his  judgment  (8  Nov.  1886)  are  of  interest:  — 

"  In  declaring  a  dividend,  in  my  opinion,  in  trading  concerns,  the  directors 
are  entitled  to  put  an  estimate  on  the  value  of  their  assets  from  time  to  time,  in 
order  to  ascertain  whether  there  is  or  is  not  a  surplus  remaining  after  jprovid- 
ing  for  liabilities;  and  where  they  make  those  valuations  from  time  to  time  on 
a  just  and  fair  basis,  and  take  all  the  precautions  which  ordinary  prudent  men 
of  business  engaged  in  a  similar  business  would  do,  they  are  entitled  to  treat 
the  surplus  thus  ascertained  as  profit.  But  in  saying  that,  regard  must,  of 
course,  always  be  had  to  the  nature  of  the  business.  I  put  this  illustration 
during  the  argument,  and  I  put  it  again.  There  are  some  trading  concerns 
dealing  in  goods  and  the  like  where  the  turn-over  is  rapid,  and  where  the 
goods  are  brought  to  market  with  the  greatest  facility.  With  a  large  business, 
and  supposing  the  whole  stock-in-trade  is  turned  over  and  converted  into 
money,  in  the  ordinary  course  of  dealing,  within  a  few  weeks  or  a  few  months, 
the  directors  there  are  entitled  to  put  a  valuation  upon  the  goods,  and  to  say 
that,  having  regard  to  the  state  of  the  market,  seeing  that  there  is  no  serious 
apprehension  that  the  sales  will  not  proceed  in  the  ordinary  way,  they  are 
entitled  to  treat,  for  the  purpose  of  profit,  their  valuation  as  a  basis  on  which 
they  can  say  there  is  a  profit  shown.  .  .  .  That  is  a  simple  case.  I  put  now 
one  that  requires  more  caution  on  the  part  of  the  directors,  and  that  is  where  the 
turn-over  is  not  rapid,  and  wiiere  the  nature  of  the  business,  such  as  the  busi- 
ness these  directors  had  to  deal  with,  is  an  eminently  speculative  one,  and 
where  they  cannot  bring  their  commodity,  whether  it  may  be  ordinary  goods 
or  building  land,  such  as  in  this  case,  into  the  market  rapidly,  and  whei-e  they 
must  wait  before  they  realize,  and  where  their  market  is  liable  to  great  fluctua- 
tions one  way  or  the  other.  A  case  of  that  kind  requires  more  skill,  and  more 
judgment,  and  more  caution.  Still  I  refrain  from  laying  down,  and  I  think  I 
should  be  wrong  in  laying  down,  that,  that  being  a  trading  concern,  the 
directors  were  not  entitled  to  make  a  just  estimate  of  what  they  considered  to 
be  the  profits,  making  all  reasonable  allowances,  and  all  reasonable  reductions 
with  regard  to  the  prospects  of  trade,  and  the  particular  trade  in  which  they 
are  engaged,  and  the  general  commercial  prosperity  which  may,  or  may  not,  of 
course,  have  a  direct  or  indirect  bearing  on  their  own  particular  business. 
Now,  when  it  comes  to  questions  of  valuation,  it  is  undoubted  that,  except  in 
various  rare  cases,  the  directors  are  not  the  persons  who  have  the  skill.  Their 
constituents,  tiie  shareholders,  are  not  to  suppose  that  they  have  the  skill  to 
make  valuations  which  require  a  special  knowledge  and  special  consideration, 
and  the  directors  under  those  circumstances  pursue  a  right  course  if  they 
instruct  a  gentleman  of  integrity — a  gentleman  of  reputation  in  the  town  or 
district  where  he  lives,  a  gentleman  who  is  supposed  and  generally  reputed  to 
be  a  competent  and  skilled  man — to  make  a  valuation.  The  directors  cannot 
go  round,  as  I  have  said  during  the  course  of  the  argument,  each  man  in- 
dividually, and  value  the  properties  such  as  those  which  formed  the  staple  of 
the  assets  of  this  company.  Their  valuations  would  be  useless,  and  they  must 
therefore  employ  a  competent  man.  In  this  case  the  directors  did  employ  a 
gentleman  against  whom  nothing  has  been  said.  Nothing  has  been  said  as  to 
his  position,  as  to  his  skill,  or  as  to  his  integrity,  and  the  directors  received  from 
this  gentleman  a  report  and  valuation  which  is  dated  the  31st  January,  1880, 
and  that  formed  the  basis  of  the  balance-sheet  in  respect  of  which  the  dividend 
for  the  year  ending  the  31st  of  December,  1879,  was  declared.   .   .   . 

"  Upon  that  report  he  advised  the  directors  that  he  had  carefully  surveyed 
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and  valued  the  whole  of  the  properties,  and  he  concluded  his  report  by  stating 
that  he  estimnted  the  total  present  value  of  all  the  above  properties  at  824,747/., 
and  he  said  he  had  arrived  at  this  valuation  without  any  knowledge  of  the  book 
debts  of  the  corporation  representing  such  properties.  I  understood  that  to 
be,  that  he  had  arrived  at  his  conclusion  without  reference  to  the  sums  to  be 
found  in  the  company's  books.  .  .  .  He  s:iys  in  his  estimate  he  had  not  taken 
credit  for  any  prospective  values.  Now,  there  I  think  he  was  right;  but  I 
think  the  directors  were  entitled  to  rely  on  what  the  skilled  valuer  told  them 
— that  he  had,  as  he  says  in  substance,  taken  the  present  value,  and  had  not 
taken  credit  for  any  future,  and  in  that  sense  speculative,  value.  .  .  .  The 
substance,  therefore,  is  that  the  dividend  was  to  be  paid  out  of  the  fund  which 
was  represented  by  the  surplus,  whi-h  had  been  ascertiined  to  be  100,000/., 
of  the  assets  as  valued  over  and  above  the  liabilities.  Now,  it  is  obvious  that 
the  directors  did  not  advise  that  the  whole  of  this  estimated  profit — because  I 
agree  that  it  is  an  estimate,  and  it  must  be  an  estimate — should  be  dealt  with. 
...  I  think,  under  these  circumstances,  that  it  would  be  a  terrible  thing  for 
all  companies,  shareholders  as  well  as  directors,  to  say  that  this  was  not 
justified.  ...  I  think,  therefore,  .  .  .  that  no  case  is  made  out  against  the 
directors  with  regard  to  the  dividend  paid  on  the  balance-sheet  of  31st  De- 
cember, 1879." 

[^I'aken  jrom  tratiscript  of  shorthand  note.} 

"  I  cannot  think  that  it  can  be  expected  of  a  director  that  he  should  be 
watching  either  the  inferior  officers  of  the  bank  or  verifying  the  calculations 
of  t!ie  auditors  himself.  The  business  of  life  could  not  go  on  if  people  could  not 
trust  those  who  are  put  into  a  position  of  trust  for  the  express  purpose  of 
attending  to  details  of  management.  If  Mr.  Cory  was  deceived  by  his  own 
ofRcer.s — and  the  theory  of  his  being  free  from  moral  fraud  assumes,  under 
the  circumstances,  that  he  was — there  appears  to  me  to  be  no  case  against 
him  at  all.  The  provision  made  for  bad  debts,  it  is  well  said,  was  inadequate; 
but  those  who  assured  him  that  it  was  adequate  were  the  very  persons  who 
were  to  attend  to  that  part  of  the  business;  and  so  of  the  rest.  If  the  state 
and  condition  of  the  bank  were  what  was  represented,  then  no  one  will  say 
that  the  sum  paid  in  dividends  was  excessive."  Per  Lord  Halsbury,  L.  C,  in 
DoreT/  V.  Cor;/,  (1901)  A.  C.  477. 

"  I  think  the  respondent  was  bound  to  give  his  attention  to,  and  exercise  his 
judgment  as  a  man  of  business  on,  the  matters  which  were  brought  before  the 
board  at  the  meetings  which  he  attended,  and  it  is  not  proved  that  he  did  not 
do  so.  But  I  think  he  was  entitled  to  re!y  upon  the  judgment,  information  and 
advice  of  the  chairman  and  general  manager,  as  to  whose  integrity,  skill  and 
competence  he  had  no  reason  for  suspicion.  I  agree  with  what  was  said  by 
Sir  George  Jessel  in  Hallmark's  case  (9  Ch.  D.  329),  and  by  Mr.  Justice  Chitty 
in  Denham  %  Co.  (25  Ch.  D.  752),  that  directors  are  not  bound  to  examine 
entries  in  the  company's  books.  It  was  the  duty  of  the  general  manager  and 
(possibly)  the  chairman  to  go  carefully  through  the  returns  from  the  l)ranches 
and  to  bring  before  the  board  any  matter  requiring  their  consideration ;  but 
the  respondent  was  not,  in  my  opinion,  guilty  of  negligence  in  not  examining 
them  for  himself,  notwithstanding  that  they  were  laid  on  the  table  of  the 
board  for  reference."    Per  Lord  Davey,  Bovey  v.  Cory,  (1901)  A.  C.  477. 

An  auditor,  or  accouutant,  or  valuer  who  neglects  his  duty  may  be 
held  liable  for  the  consequences.  Leeds  Estate  Co.  v.  Shephard,  36 
C.  D.  787;  London  and  General  Bank  (No.  3),  (1895)  2  Ch.  673; 
Oxford  Benefit  Building  Society,  35  Ch.  D.  511;  ]^ew  Oriental  Bank 
Co.,  41  W.  E.  16.     But  in  making  his  investigation  he  is  entitled  to 
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rely  on  documents  vouched  by  servants  of  the  companies  unless  he 
has  reason  for  believing  those  servants  to  be  dishonest.  Squire  Cash 
Chemist  v.  Ball,  28  T.  L.  R.  81.  The  Act  of  1908,  sects.  112, 
113,  reproducing  sects.  21—23  of  the  Act  of  1900,  imposes  on  him  a 
statutory  duty,  and  he  is  liable  for  breach  thereof. 

Opinions  of  Counsel. 

Looking'  to  the  divergent  views  which  prevail  as  to  the  mode  in  Opimous  of 

°  °  ■  P         counsel  on 

which  profits  are  to  be  ascertained,  it  may  be  of  interest  to  give  a  tew  mode  of 

opinions  of  counsel.  asnertai 

•  •  -  \  1       .1       pronts 

The  following  is  an  extract  from  the  opinion  given  (1884)  by  the 

late  Lord  Davey  (when  at  the  Bar)  to  a  cable  company:  — 

"  I  am  of  opinion,  that  the  directors  cannot  properly  pay  a  dividend  on  any 
of  the  shares  (including  the  preference  shares)  until  they  have  taken  one  of 
two  courses,  i.e. — 

"  (1)  Have  put  the  original  cable  into  a  proper  state  of  repair  and  working 

order,  or  made  adequate  provision  for  that  purpose;  or 
"  (2)   If  they  determine  to  abandon  the  old  cable,  have  taken  proper  steps 
under  the  Companies  Act,  1877  (40  k.  41  Vict.  e.  26),  to  write  off  the 
capital  represented  by  that  cable,  or  a  proper  amount  of  it,  as  lost 
capital  unrepresented  by  available  assets.     See  judgment  of  Sir  George 
Jessel  in  Davison  v.  Gillies,  16  C.  D.  347. 
"  In  making  provision  for  the  restoration  of  the  old  cable  to  a  proper  state  of 
repair,  I  do  not  think  it  would  be  necessary  to  set  aside  the  full  amount  required 
in  one  year;  but  if  the  expenditure  is  of  such  a  character  that  it  can  be  spread 
over  a  limited  number  of  years,  the  directors  would  be  justified  in  so  dealing 
with  it. 

"If  the  directors  determine  to  discontinue  the  use  of  the  old  cable,  they 
should,  of  course,  in  arriving  at  the  amount  of  the  loss  to  be  written  off,  take 
into  account,  on  the  one  hand,  the  value  (if  any)  of  the  cable  in  its  present  state, 
and  the  value  of  the  new  cable;  and,  on  the  other  hand,  the  sum  still  owing  in 
respect  of  the  borrowed  money  for  the  construction  of  the  new  cable." 

The  following  opinion  (in  relation  to  a  trust  investment  company) 
was  given  in  December,  1887,  and  was  signed  by  the  late  Sir  John 
Rigby  (afterwards  Lord  Justice  Rigby)  when  at  the  Bar,  and  by 
several  other  well-known  Chancery  lawyers:  — 

"1.  Is  there  any  obligation  upon  directors  to  take  into  consideration  the 
question  of  loss  arising  from  permanent  depreciation  of  securities,  and  to  exercise 
their  bond  fide  judgment  in  such  consideration?  Are  they  under  obligation  to 
write  down  the  value  of  such  securities  in  their  books,  and  to  replace  such  loss 
either  out  of  reserve  fund,  if  there  be  any  suiBcient  for  the  purpose,  or  out  of 
the  profits  of  the  company  derived  from  dividends  or  interest  on  securities, 
if  there  be  no  other  funds  available  for  the  purpose? 

"  Directors  should  not  neglect  to  take  into  consideration  a  depreciation  in 
value  of  securities  which,  in  their  judgment,  appears  to  be  of  a  permanent 
character.  Loss  should  be  made  good  out  of  reserve  fund,  or,  failing  this,  out 
of  the  income  of  the  then  current  year.  Depreciation  in  value  which  baa 
become  of  such  a  marked  character  as  to  be  unavoidable  should  be  dealt  with  as 
ascertained  loss. 
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"  2.  Are  they  (the  directors)  bound,  for  the  purpose  of  dividend,  to  neglect 
entirely  temporary  fluctuations  in  value  of  securities? 

"  Directors  are  justified,  though  not  bound,  to  take  a  very  close  estimate  of 
Bccurities  of  the  company,  as  by  actual  valuation  on  a  certain  day.  They  may 
consider  the  securities  as  retaining  their  value  if,  in  their  opinion,  the  fall  in 
value  is  only  due  to  casual  variation  of  the  market. 

"  3.  Whether,  in  case  of  an  investment,  consisting  of  shares  in  a  company 
which  has  publicly  reduced  its  capital,  of  a  company  in  liquidation,  or  in  bonds 
of  States,  or  other  debtors  long  in  default,  they  (the  directors)  would  not  run 
a  risk  of  a  Court  holding  that  their  judgment  had  not  been  bond  fide  exercised 
if  they  neglected  to  treat  the  loss  as  permanent? 

"This  case  comes  within  the  principles  of  the  answer  to  the  question  No.  1. 

"  4.  Whether  they  may  take  into  account  rises  in  value  of  securities  held, 
whether  a  general  rise  or  what  the  directors  may  conclude  to  be  a  permanent 
rise  in  any  particular  security,  as  a  set-otf  or  in  reduction  of  the  permanent  loss 
of  capital  arising  in  the  case  of  securities  not  sold? 

"  The  directors  may  take  into  account  the  rise  in  value  of  a  security,  but  it 
must  be  of  the  same  marked  and  permanent  character  as  a  depreciation  referred 
to  in  answer  to  question  No.  1." 


The  following  opinion  was  given  in  1890  by  Sir  John  Rigby  (aft-er- 
wards  Lord  Justice  Rigby)  when  at  the  Bar:  — 

"  I  am  of  opinion  that  the  directors  would  not,  under  the  circumstances,  be 
justified  in  distributing  the  balance  of  revenue  account,  or  any  part  thereof,  by 
way  of  interim  dividend.  It  appears  to  me  that  the  profit  there  shown  is 
counterbalanced  by  loss  during  the  same  period  arising  from  depreciation  of 
securities,  so  that  in  substance  there  are  no  profits  out  of  which  dividends  can 
projierly  be  declared. 

"  My  opinion,  above  written,  is  founded  on  the  assumption  that  the  valuation 
of  securities  of  June  30th  was  a  proper  valuation,  such  as  the  directors  were 
willing  to  accept  as  correct.  I  am  by  no  means  of  opinion  that  the  market 
prices  of  the  day  for  the  different  investments  would  necessarily  be  binding  on 
the  directors,  as  the  value  for  immediate  sale  would  not  necessarily  represent 
the  true  value  to  the  trust.  If  it  could  be  shown,  by  satisfactory  valuation  of 
competent  persons  such  as  the  directors  could  stand  by.,  and  justify  if  necessary, 
that  the  real  value  of  the  investments  differed  from  the  market  value  of  the  day, 
I  am  of  opinion  that  such  real  value,  when  ascertained,  might  properly  be 
taken  as  the  basis  for  estimating  whether,  on  the  whole,  there  had  been  a  loss  or 
profit  during  the  period  over  which  the  transactions  of  the  company  extend, 
and  the  result  might  be  to  liberate  a  sum  available  for  interim  dividend." 
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CHAPTEIi  X. 

INTRODUCTORY  NOTES. 

The  term  "  private  company  "  had  until  quite  recently  no  very  precise  Meaning-  of 
signification.  In  the  last  edition  but  one  of  this  work  it  was  used  in  complny." 
its  popular  sense  as  denoting  a  company  registered  under  the  Act  of 
1862,  hut  intended  to  he  carried  on  without  any  appeal  to  the  public 
for  share  capital.  In  this  sense  the  term  had  long  been  recognized, 
even  in  the  Courts  of  law.  Thus,  in  a  case  before  the  Court  of  Appeal 
in  1881,  Cotton,  L.  J.,  said:  "  But  here  it  is  an  established  fact  that 
when  the  company  was  formed  it  was  intended  to  be  a  private  com- 
pany, that  is,  it  was  intended  to  carry  it  on  without  calling  in  the 
public,  or  issuing  any  shares  except  to  the  then  existing  share- 
holders." British  Seamless  Taper  Box  Co.,  Lim.,  17  C.  Div.  4G7. 
And  in  George  Newman  d  Co.,  (1895)  1  Ch.  685,  Lindley,  L.  J., 
said:  "It  is  true  that  this  company  was  a  small  one,  and  is  what  is 
called  a  private  company." 

"Many  industrial  and  banking  companies,"  said  Lord  Herschell, 
in  Salomon  v.  Salomon  <&  Co.,  (1897)  A.  C.  22,  "of  the  highest 
standing  and  credit  have  in  recent  years  been,  to  use  the  common 
expression,  'converted'  into  joint  stock  companies,  and  often  into 
what  are  called  private  companies,  where  the  whole  of  the  shares 
are  held  by  the  former  partners."  And  in  the  same  case  Lord 
Macnaghten  said:  "Among  the  principal  reasons  which  induce 
persons  to  form  private  companies  ....  are  the  desire  to  avoid 
the  risk  of  bankruptcy,  and  the  increased  facility  afforded  for  borrow- 
ing money." 

And  in  Wragg,  Limited,  (1897)  1  Ch.  796,  Vaughan  Williams,  J., 
said:  "There  have  been  probably  in  the  last  twenty-five  years  an 
enormous  quantity  of  private  companies  formed  in  which  the  partners 
in  the  business  which  Avas  sold  and  the  shareholders  in  the  new  com- 
pany have  been  identical.  It  is  a  very  usual  way  of  dealing  with  a 
business,  and  the  truth  of  the  matter  is,  that  the  more  valuable  the 
business  is,  the  more  often  does  this  in  practice  happen .    Two  partners 
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ia  a  first-rate  business  do  not  want,  because  they  are  converting  their 
business  into  a  company  for  convenience  of  administration  and  distri- 
bution of  profits  and  liabilities,  to  let  any  strangers  or  outsiders  into 
a  share  in  the  business,  and  the  consequence  is  that  in  all  probability, 
if  you  were  to  take  a  list  of  the  private  companies  in  existence  at  the 
present  moment,  you  would  find  that  their  solvency  compared  very 
favourably  with  that  of  the  solvency  of  what  arc  ordinarily  spoken  of 
as  public  companies  as  distinct  from  private." 

It  was  quite  time — with  this  rapid  multiplication  of  private  com- 
panies going  on — that  a  more  precise  meaning  should  be  attached  to 
the  term,  and  this  has  now  been  done  by  sect.  121  (1)  of  the  Act  of 
1908,  replacing  sect.  37  of  the  Act  of  1907.  The  definition  runs  as 
follows: — 

121. — (1)  For  the  purposes  of  this  Act  the  expression  ''private  company" 
means  a  company  which  by  its  articles — 

(«)  restricts  the  right  to  transfer  its  sliares;  and 

(b)  limits  the  number  of  its  members  (exclusive  of  persons  who  are  in  the 

employment  of  the  company)  to  fifiy;  and 

(c)  prohibits   any   invitation   to   the  public   to   subscribe   for   any   shares   or 

debentures  of  the  company. 

\  (2)  A  private  company  may,  .subject  to  anything  contained  in  the  memo- 

randum or  articles,  by  passing  a  special  resolution  and  by  filing  with  the  regis- 
trar of  companies  such  a  statement  in  lieu  of  prospectus  as  the  company,  if  a 
public  company,  would  have  had  to  file  before  allotting  any  of  its  shares  or 
debentures,  togetlicr  with  such  a  statutory  de>;laration  as  the  company,  if  a 
public  company,  would  have  had  to  file  before  commencing  business,  turn  itself 
into  a  public  company. 

(3)  Where  two  or  more  persons  hold  one  or  more  shares  in  a  company  jointly 
they  shall,  for  the  purposes  of  this  section,  be  treated  as  a  single  member. 

This  definition  summarises  what  may  be  called  the  three  charac- 
teristic points  or  incidents  of  a  private  company — (1)  restrictions  on 
the  transfer  of  shares;  (2)  limited  membership;  (3)  no  appeal  to  the 
public  to  subscribe.  But  it  is  to  be  observed  that  the  test  whether 
a  company  is  a  private  company  within  the  definition  depends 
not  on  whether  the  company  possesses  these  three  features,  but  on 
whether  its  articles  contain  the  specified  provisions.  And  so  long 
as  the  articles  contain  the  j^rovisions  the  company  is  a  private  com- 
pany even  though  it  disregards  and  acts  in  contravention  of  those 
provisions,  e.g.,  by  allowing  the  number  of  members  to  be  more 
than  fifty.  Park  v.  Royalties  Syndicate,  (1912)  1  K.  B.  330.  It 
appears  from  the  20th  Annual  Eeport  of  the  Board  of  Trade  that  the 
number  of  companies  registered  in  1910  was  7,181,  and  that  of  these 
5,036  were  registered  as  private  companies,  besides  which  15,621 
companies  were  by  special  resolution  converted  into  private  com- 
panies.    Thus  the  popularity  of  the  private  company  is  marked. 
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Thus  defined  the  "private  company"  is  given  various  privileges 
and  immunities  by  the  Act,  thus:  — 

(1)  A  private  company  may  be  formed  by  two  persons  instead  of 

seven  subscribing-  the  memorandum  of  association  (Com- 
panies Act,  1908,  s.  2). 

(2)  No  consents  by  directors  to  act  need  be  filed,  or  list  of  directors' 

delivered  to  the  registrar  (s.   72). 

(3)  A  private  company  is  not  bound  by  the  provisions  as  to  going 

to  allotment  under  sect.  85  (7). 

(4)  A  private  company  may  commence  business  immediately  on 

registration,  and  without  obtaining  a  certificate  entitling  it 
to  commence  business  (sect.  87). 

(5)  A  private  company  need  not  file  with  the  registrar  a  statement 

in  the  form  of  a  balance-sheet  (sect.  26) . 
(G)  A  private  company  need  not  forward  and  file  a  report  for  the 
statutory  meeting  (sect.  65  (10)). 

(7)  A  private  company  may  pay  commission  to  persons  for  sub- 

scribing or  underwriting  its  shares  (sect.  89).  Dominion  of 
Canada  Trading  Syndicate  v.  Brig  stone,  (1911)  2  K.  B. 
648. 

(8)  A  private  company  is  exempt  from  the  provisions  of  sect.  114, 

which  gives  to  the  holders  of  preference  shares,  debentures 
and  debenture  stock  the  same  right  as  ordinary  shareholders 
have  to  receive  and  inspect  the  balance-sheets  of  the  com- 
pany, the  reports  of  the  auditors  and  other  reports.  See 
further,  infra,  p.  996  et  seq. 

But,  subject  to  these  and  a  few  other  distinctions  made  by  the 
Companies  Act,  1908,  a  so-called  private  company,  though  private  in 
the  sense  above-mentioned,  is  in  no  way  different  from  any  other  com- 
pany under  the  Act.  "If  it  takes  the  benefit  of  the  Act  [of  1862],  it 
is  bound  by  the  Act  as  much  as  any  other  company.  It  can  have  no 
special  benefit  or  immunity."  Trevor  v.  Whitivorth,  12  App.  Cas. 
434.  And  in  point  of  law  it  is  a  public  company,  for  all  companies 
registered  under  the  Companies  Act,  1908,  are  public  companies 
(see  Sharp,  45  C.  D.  286,  and  Lysaght,  (1898)  1  Ch.  115);  although 
foreign  companies  purchasing  their  undertakings  are  not  necessarily 
public  companies.     See  Re  Castlehow,  (1903)  1  Ch.  352. 

A  private  company,  for  instance,  must  make  a  return  of  allotments 
to  the  registrar  under  sect.  26  of  the  Act.  It  must  hold  the  statutory 
meeting  required  by  sect.  65.  It  must  keep  a  register  of  its  members 
accessible  to  the  public  under  sect.  30.  It  must  register  its  mortgages 
and  charges  under  sect.  93.  It  must  keep  a  register  of  its  directors 
(whether  they  are  called  managers,  trustees,  or  otherwise  in  the 
articles)  and  notify  changes  in  the  directorate  to  the  registrar.  If  its 
articles  require  a  share  qualification  for  the  directors  sect.  73  applies, 
and  no  director  must  act  wiuhout  one  unless  within  some  prescribed 
period  not  exceeding  two  months  from  his  appointment.     It  must 
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luako  a  return  of  allotments  to  the  registrar  under  .sect.  88.  It  must 
observe  the  Ktatutorv  requirements  as  to  audit  of  its  aceounts 
(sect.  112). 

Private  companies  may  be  formed— 

(1)  To  acquire  aud  carrj^on  au  exist-  ^  '  (2)  To  establish  ami  carry  ou  some 

ing  busine.ss,  or  to  carry  out  and  f  \         new  bu.sincss,  or  to  carry  out  some 

complete  .«ome  pending  operation  i  i         operation  or  transaction  about  to 

or  transaction.     (Class  A.)               '  '         be  commenced.     (Class  B.) 

WJiere  au  existing  business  is  made  over  to  a  private  company, 
fonnod  for  the  purpose  of  taking  it  over,  the  operation  is  tenued  "  the 
conversion  of  the  business  inte  a  private  company."  Or  if,  as  is 
commonly  the  case,  the  vendors  have  practically  all  the  shares  in  the 
company,  they  are  popularly  said  to  have  "  turned  themselves  into  a 
company,"  a  description  that  is  not  perfect,  but  approaches  more 
nearly  to  accuracy  than  the  one  previously  noticed.  Where  persons 
are  eng-aged  in  some  single  traii-saction,  operation  or  adventure,  it 
is  extremely  common  to  form  a  private  company  to  take  over  their 
interests  and  liabilities,  and  carry  out  and  complete  such  transaction, 
operation  or  adventure. 

Private  companies  formed  thus  to  carry  out  and  complete  some 
pending  operation  or  transaction,  or  some  contemplated  operation  or 
transaction,  are  commonly  called  Syndicates.  At  one  time,  syndi- 
cates were  usually  formed  by  agreement  in  writing  signed  by  the 
members  of  the  syndicate,  but  such  agreements  had  the  disadvantag-e 
of  rendering  the  members  partners,  to  the  extent  at  least  of  making 
them  agents  for  each  other,  and  thereby  exposing  them  to  serious 
risk.  Accordingly,  it  has  now  become  usual  to  form  and  register 
syndicates  as  private  companies.  As  to  syndicates  generally,  see 
■supra,  p.  158. 
Iuducemeut.s  There  can  be  no  doubt  that  in  most  cases  the  principal  inducement 
to  conversion,  {q  conversion  is  that  by  means  of  a  private  company  the  great  benefit 
of  "limited  liability  "  can  be  obtained. 

In  order  to  appreciate  the  extent  of  this  boon,  it  is  necessary  to  con- 
trast with  it  the  position  of  those  who  engage  in  business  without 
availing  themselves  of  the  Companies  Act. 

According  to  the  law  of  England  (prior  to  the  Limited  Partner- 
ships Act,  1907),  a  person  who  goes  into  business,  whether  on  his  own 
account  or  as  a  partner  in  a  firm,  is  liable  for  all  the  debts  incurred 
in  the  business  to  the  full  extent  of  his  means.  "  If,"  says  the  law, 
"  )'0u  want  to  trade,  you  must  risk  all  you  have."  This  is  bad  enough 
in  the  case  of  an  individual  trader,  but  it  is  worse  still  in  the  case  of  a 
partner,  for  his  whole  fortune  is  at  the  mercy  of  a  dishonest  or  im- 
prudent partner.     Thus:  — 

(a)  Suppose  a  man  to  have  20,000^  invested  in  his  business,  and 
5,000Z.  otherwise  invested.    He  desires  to  limit  his  liability. 
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to  the  20,000^.,  so  that  if  the  business  fails  the  5,000L  will  at 
any  rate  remain  intact.  He  cannot  do  so. 
b)  Suppose  a  man  with  a  fortune  of  50,000Z.  to  be  partner  in  a 
concern  in  which  he  has  invest-ed  5,000L  He  desires  to  limit 
his  liability  to  the  5,000Z.  He  cannot.  If  the  hrm  fails,  the 
whole  of  his  fortune  may  be  swept  away  to  pay  the  credit/ors, 
even  though  the  failure  may  have  been  caused  l)y  the  dis- 
honesty or  imprudence  of  his  partners,  or  some  person  in 
the  employment  of  the  firm,  and  even  though  the  partner- 
ship deed  expressly  declares  that  his  liability  is  tOibe  limited 
to  5,000Z. 
(c)  Suppose  A.,  B.  and  C.  to  enter  into  partnership  upon  an  agree- 
ment that  each  shall  contribute  by  way  of  capital  2,000^, 
viz.,  1,000^  doAvn  and  1,000Z.  when  wanted,  and  that  the 
liability  of  each  to  creditors  shall  be  limited  to  the  amount  so 
agreed  to  be  contributed.  This  attempt  to  limit  their 
liability  is  void  as  to  outsiders;  and  if  debts  are  incurred, 
each  partner  will  be  liable  "  to  his  last  shilling  and  his 
last  acre  "  to  pay  the  creditors  in  full,  and  in  default  may  be 
made  bankrupt. 
The  striking  observations  of  James,  L.  J.,  in  BaircVs  vxise,  5  Ch. 
733,  find  here  an  appropriate  place: — 

"  As  between  the  partners  and  the  outside  world  (whatever  may  be 
their  private  arrangements  between  themselves),  each  partner  is  the 
unlimited  agent  of  every  other  in  every  matter  connected  with  the 
partnership  business  or  which  he  represents  as  partnership  business, 
and  not  being  in  its  nature  beyond  the  scope  of  the  partnership.  A 
])artner  who  may  not  have  a  farthing  of  capital  left  may  take  moneys 
or  assets  of  the  partnership  to  the  value  of  millions,  may  bind  the 
partnership  by  contracts  to  any  amount,  may  give  the  partnership 
acceptances  for  any  amount,  and  may  even — as  has  been  shown  in 
many  jDainful  instances  in  this  Court — involve  his  innocent  partners  -^ 

in  unlimited  amounts  for  frauds  which  he  has  craftily  concealed  from 
them." 

And  in  Greenwood's  case,  3  De  G.  M.  &  G.  4.")9,  47G,  Lord  Cran- 
worth,  L.  C.,  said:  "A.,  B.  and  C.,  carrying  on  business  together, 
may  stipulate  among  themselves  that  no  one  of  them  shall  be  liable 
for  more  than  1,000Z.;  yet,  if  in  the  conduct  of  their  business  they 
incur  a  debt  to  the  extent  of  10,000Z.,  every  one  of  them  would  be 
liable  for  it  notwithstanding  any  stipulation  they  might  have  made 
with  one  another.  That  doctrine  does  not  depend  upon  the  persons 
dealing  with  the  partners  having  notice,  and  any  notice  would  be 
quite  immaterial." 

Such  are  the  risks  which  the  common  law  imposes  on  those  engaged 

in  business  as  individuals,  and  however  wholesome  a  tonic  unlimited 

liability  may  be  to  a  trader,  it  is  highly  detrimental  to  all  enterprise 

ill  trade.     Who  can  wonder  that  the  Leffislature  at  last  found  itself 
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obliged  to  relax  the  severity  of  the  law,  and  to  permit  persons  by 
forming'  a  limited  liability  company  under  the  Act  of  1862,  to  place 
.such  limit  on  their  liability  as  the  dictates  of  prudence  might  suggest? 

"  These  limited  companies,"  in  the  words  of  Jessel,  M.  R.,  "  are  the 
offspring  of  a  great  necessity,  that  is,  that  men  should  be  entitled  to 
ongage  in  commercial  pursuits  without  necessarily  involving  the 
whole  of  their  fortune  in  that  particular  pursuit  in  wliicli  ihey  are 
engaged.  '     Report  of  Com.  of  1877  on  the  Acts. 

And  this  observation  may  also  be  added  to  the  credit  of  the  com- 
pany system:  that  ihotigh  limited  liability  restricts  the  fund  available 
to  creditors,  this  fund — the  capital  of  the  company^ — is,  so  far  as  it 
goes,  a  reality,  and  persons  dealing  with  a  company  have  the  means 
of  knowing  what  they  have  to  depend  upon.  In  the  case  of  an 
ordinary  trader,  non  constat  he  has  any  capital  at  all  available  for 
his  creditors. 

Nevertheless,  it  took  a  good  many  years  l)efore  the  full  significance 
of  the  change  and  immense  advantages  offered  by  the  Act  of  1862 
were  understood  and  appreciated.  At  first,  the  machinery  of  the  Act 
was  used  almost  e.xclusively  for  public  companies  with  numerous 
shareholders,  and  the  notion  of  utilizing  it  for  private  concerns 
scarcely  entered  the  minds  of  the  commercial  community,  it  may 
be  doubted  whether  it  was  contemplated  at  the  time  even  by  the 
Legislature;  but  by  degrees  it  was  discovered  that  private  com- 
panies and  syndicates  could  without  difficulty  or  inconvenience  be 
formed  and  worked  under  similar  conditions,  that  the  Act  had,  in 
effect,  struck  oft'  the  fetters  imposed  on  freedom  of  contract  by  the 
common  law,  and  had  emancipated  the  community  at  large  from  the 
tyranny  of  unlimited  liability. 

Since  this  discovery  of  the  advantages  of  conversion,  thousands  of 
private  companies  have  been  formed,  and  the  number  is  rapidly 
increasing,  as  day  by  day  the  advantages  of  the  system  become  more 
apparent  and  more  appreciated.  Out  of  7,000  companies  registered 
in  1910  no  less  than  5,000  were  private  companies. 

It  is  in  what  is  known  as  a  sleeping  partnership  that  the  advantages 
of  excluding  unlimited  liability  are  perhaps  the  most  strikingly  mani- 
fested. A  sleeping  partner  takes  no  place  in  the  managemcMif,  and  is 
not  ostensibly  a  partner,  yet  he  incurs  the  same  liabilities  as  an 
ordinary  partner.  The  fact  that  his  interest  is  kept  private,  and  that 
the  creditors  never  even  heard  of  him,  affords  him  no  protection;  and 
if  the  firm  gets  into  difficulties,  and  his  connection  with  it  is  dis- 
covered, he  can  be  sued  along  with  the  other  partners,  and  may  be 
made  bankrupt. 

Thus,  suppose  that  A.,  B.  and  C.  are  in  partnership  under  the  firm 
name  of  "A.  and  B.,"  and  that  C.'s  interest  is  kept  entirely  secret, 
and  that  the  firm  gets  in'^o  difficulties,  and  is  sued  by  D.  for  a  large 
sum;  D.  will  have  an  opportunity  of  asking  A.  and  B.  on  oath 
whether  they  have  any  other  partner,  and  out  will  come  the  fact  that 
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O.  is  a  partner;  thereupon  C.  will  be  made  a  co-defendant,  and  judg- 
ment will  go  against  the  three.  This  risk  operates  as  a  serious 
discouragement  to  capitalists  to  put  money  into  a  private  firm  or 
help  a  trader  who  is  starting  in  business,  whatever  may  be  their 
confidence  in  his  integrity  and  ability.  If,  however,  the  business 
is  worked  as  a  private  company,  C.  can  have  as  large  an  interesjt 
as  lie  likes  without  incui-ring  any  additional  liability  beyond  his 
shares,  and  there  is  no  need  for  his  name  to  appear  in  the  register 
of  members  or  elsewhere  in  connection  with  the  company,  for  his 
shares  can  be  placed  in  the  name  of  a  trustee  or  nominee,  or  in  the 
names  of  several. 

This  option  of  remaining  incognito  is  in  many  cases  a  matter  of 
great  importance,  and  especially  in  the  case  of  syndicates  (p.  lo8. 
supra);  for  it  very  commonly  happens  that  leading  financiers,  peers 
of  the  realm,  members  of  Parliament,  and  commercial  men  of  stand- 
ing, whilst  willing  to  subscribe  to  a  syndicate,  make  it  a  condition 
that  their  names  shall  not  appear. 

The  facilities  which  a  company  has  for  borrowing  unquestionably  Borrowing 
constitute  another  inducement  to  the  formation  of  private  companies. 
These  facilities  are  much  greater  than  those  of  an  individual  or  firm 
engaged  in  trade.  Not  only  can  a  company  borrow  in  the  same  way 
.and  by  the  same  methods  as  an  ordinary  individual,  but  it  can  raise 
.money  by  the  issue  of  debentures  or  debenture  stock,  a. id  the  advan- 
tages of  debentures  and  debenture  stock  are  two-fold.  In  the  fir.st 
place,  they  enable  a  company  to  raise  a  large  sum  on  easy  terms  hj  the 
contributions  of  a  number  of  small  lenders  on  the  same  co-operative 
principle  on  which  a  company's  capital  is  subscribed;  and  in  the  ne.xt 
place  they  are  securities  with  which  the  public  is  familiar:  they  are 
easily  enforced,  and  can  be  made  readily  transferable.  If  issued  by  a 
company  in  good  repute,  they  are  a  very  marketable  security.  So 
advantageous,  indeed,  is  this  mode  of  raising  money  found  tx)  be  that 
it  is  by  no  means  uncommon  for  a  business  to  be  converted  into  a 
company  solely  for  the  purpose  of  raising  a  loan  by  the  issue  of 
debentures  or  debenture  stock. 

In  this  way  a  large  sum  may  be  raised  on  easy  terms,  which,  but  for 
the  conver.siou,  it  would  have  been  impossible  to  raise.  Moreover,  a 
member  of  the  company  may  himself  become  a  secured  creditor  on  its 
assets  by  becoming  a  debenture  holder  (Salomon  v.  Salomon  S  Co., 
(1897)  A.  C.  22,  52),  without  being  postponed  to  other  lenders,  as  he 
would  be  if  as  a  partner  he  lent  money  to  the  firm. 

Debentures  are  commonly  made  payable  in  ton  or  fifteen  years. 
Debenture  stock  is  usually  in  the  nature  of  a  permanent  loan. 

Another  inducement  to  conversion  which  very  commonly  operates  is  Further 
the  urgent  necessity  for  the  introduction  of  additional  capital,  and  capital, 
the  knowledge  that  a  private  company  has  far  greater  facilities  for 
.securing    such    additional    capital    than    an    unconverted    concern. 

3  N  2 


•*1*'  PRIVATE  COMPANIES.  [ChAP.   X. 

Capital  iu  luauy  cases  is  the  life-bloud  of  a  concern,  aud  ii  is  always 
a  great  misfortune  where  the  development  of  a  promising  concern  is 
arrested  by  want  of  it.  It  is  not  possible  here  to  specify  all  the  cases 
iu  which  additional  capital  may  be  required,  but  in  the  case  of  a 
manufacturing  concern  the  following  are  a  few  salient  instances: — 

It  may  be  wanted  to  enable  the  parties  interested  to  enlarge  and 
extend  the  works;  to  buy,  manufacture,  aud  hold  larger  stocks;  to 
buy  in  the  cheapest  market  for  cash;  to  make  a  large  capital  outlay, 
iu  the  way  of  advertisements;  to  replace  and  clear  off  bank  and  other 
advances;  to  open  and  establish  branches;  to  buy  up  other  concerns; 
to  lend  money  to  customers  with  a  view  to  tying  their  trade;  to  pay 
out  a  retiring  or  deceased  partner;  and  for  many  other  purposes. 

By  converting  the  concern  into  a  private  company,  the  parties  are 
at  once  placed  in  a  position,  by  issuing  preference  shares,  debentures 
or  debenture  stock,  or  by  mortgaging  the  uncalled  capital,  to  raise 
additional  capital  on  the  most  favourable  terms. 
The  tied-  Another  inducement  to  conversion  is  the  recognition  of  the  fact 

that  the  concern  is  one  in  which  the  tied-house  system  can  with 
advantage  be  adopted.  That  system  necessarily  involves  the  posses- 
sion of  large  capital  resources,  and  it  is  rarely  that  it  can  be  worked 
satisfactorily  without  converting  the  undertaking  into  a  company. 
The  system  thus  referred  to  is  that  which  is  so  generally  adopted  by 
l)rewery  companies.  According  to  it  the  brewery  company  acquires  a 
public-house  and  then  lets  it  to  a  tenant  at  a  fixed  rent,  the  tenant 
being  bound  by  contract  to  buy  all  his  malt  liquors  from  the  brewery 
company  at  ordinary  published  prices,  less  some  specified  discount: 
thus  the  public-house  is  "tied"  to  the  brewery.  Anotlier  tie  is 
effected  by  the  brewery  company  lending  to  the  owner  or  tenant  of  a 
public-house  a  sum  of  money  secured  by  mortgage  of  the  public- 
house,  and  by  a  stipulation  that  whilst  the  loan  is  outstanding  all  malt 
liquors  shall  be  bought  from  the  brewery  company.  Of  late  years  it 
has  been  discovered  that  the  tied-house  system  is  not  a2)plicable  to 
brewery  businesses  only,  but  can  with  advantage  be  adopted  in  rela- 
tion to  other  business  concerns,  and  there  can  be  no  question  that 
the  system  is  susceptible  of  further  development.  In  order,  how- 
ever, to  adopt  and  work  this  system,  it  is  essential  that  the  tying 
concern  should  be  able  to  supply  goods  of  a  satisfactory  quality,  and 
that  by  means  of  competent  inspectors,  or  otherwise,  it  should  be 
able  to  watch  and  safeguard  its  interests  in  relation  to  the  borrowers 
or  tenants.  Where  a  concern  ties  a  business  by  a  loan,  it  is  extremely 
common  to  require  the  conversion  of  the  business  into  a  private  com- 
pany, so  that  the  tying  concern  may  be  able  to  have  its  loan  secured 
by  debentures  on  the  undertaking  of  the  tied  concern.  Sometimes  the 
tied-house  system  is  still  further  developed  by  making  it  one  of  the 
terms  of  the  letting  or  loan  that  the  tenant  or  borrower  shall  not  only 
[)urehase  a  certain  class  of  goods  from  the  tying  concern,  but  shall 
purchase  some  other  class  of  goods  from  such  person  or  persons  or 
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companv  as  the  tying  coucera  .shall  from  time  to  time  nominate .    Two 
orrn'or;  concerns  may  thus  tie  trade  and  then  nominate  ea.h  oth^  , 
and  by  a  judicious  system  of  co-operation  of  this  kind  highly  fa^  oui 
able  results  are  sometimes  obtained.  ,-  v    ^       t 

There  is  another  aspect  t«  oouversion.    It  sometimes  i>ap,ens  that  a  J-h»S»^ 
man  eno-ao-cd  in  business  .levelops  extraordinary  management  capa-  „„.j,ement 
bi'ieT    ferhaps  he  Iras  eslahlished  and  bnilt  up  the  business  erther  capac.t.. 
an    or  with  partners,  or  he  may  merely  have  worked  up   he  bu  r- 
ness      In  either  case  his  experience  and  judgment  may  m  the  resul 
Ze  rendered  him  invah.able,  and  his  eapax^ty  £or  organrsat,on  and 
n.anaoement  may  amount  to  quite  an  exceptional  gift^    He  may  be 
p  ridoE  ideas  and  initiative,  and  of  great  energy,  murage,  and 
dm  'nation,  and  ,rith  the  i«wer  to  inspire  others  wrth  un  l.mded 
llfld  n»  in  iis  capacity.    A  man  of  this  kind  is  often  able  «,h  eas 
Z  n,anage  directly,  or  by  means  of  skUled  f -'"-^A^'^'^^^^^  ^> 
hin.self  not  only  the  original  business,  but  a  business  of  leu  times  its 
"u,te,  and   both  he  and  his  friends  and  supporters  may  be 
ftiUv  c  ?n  sant  of  the  fact.    That  such  a  man  should  remain  sirnply 
mana..in-  a  comparatively  small  bu.siness  amounts  to  a  grea  waste  ot 
S;    °Hy  converting  the  concern  into  a  private  company,  lull  .c  pe 
may  be  allorded  for  his  remarkable  powers      The  company  may  take 
ove^  the  existing  concern,  and  .vith  the  assistance  of  far  her  c:api  ah 
::trib„ted  willingly  by  those  who  know  and  feel  -nMenc^  in  0, 
manaoHsr's  ability,   prudent  developments  may  be  made,  and  new 
brlnX  eslblished'in  dilleient  places,  and  oUier  concerns  may  be 
acquired.     Thus,  before  very  long  a  great  concern  may  1«  -      "P 
worthy  to  engage  and  capable  of  absorbing  the  attention  of  such  a 
rmpetent  .-nrger,  assisld  by  other  directors  working  in  harmony 
"th  him.     Men  of  this  calihi.  are  not  to  be  found  every  day,  but 
,hen  found  and  backed  by  capital,  they  are  capable  of  "— S:  *« 
very  hio-hest  success  in  commercial  concerm,  as  may  be  seen  e.xemph- 
fied  in  the  heads  of  so  many  gr«at  industrial  undertakings  both  m 

Eneland  and  America  to-day. 

^  ■  •  i...  ;„  tUa  faf.ilitips.  ottercd  Oombinatioii 

Another  inducement  to  conversion  consists  in  the  facilities  onorea  ^^^  ^^^^^^_ 

bv'  corporate  existence  for  co-operation,  reciprocal  concession,  and  „.«„„,. 

■oinTpurae  arrangements.    Thus,  three  or  four  ftnns  ,w  be  carrying 

in  a  Similar  cla,ss  of  business  and  be  on  friendly  terms,  and  yet  be 

enl»ed  in  cmpetition.     Eaeh  employs  a  separate  set  of  travellers. 

anffach  has  to  incur  various  expenses  which  might  be  largely 

reduced  if    the   firms   worked   together.      In  .such  cases  it  is  veij 

common  to  convert  the  Brms  into  a  single  company,  dividing  the 

Ztol  in  proportion  to  the  value  of  the  several  undertakings   and 

making  the  members  of  the  firms  or  some  of  them  directors  of  the 

"mpany.     In  adopting  such  a  course  there  should  be  a  large  sa™g 

in  working  expenses,  and  the  combination  may  endow  tne  united 

Snrrn  ith  Opacities  for  development  and  profit  far  exceedmg 

7Z  possessed  bv  the  individual  firms.     Sometimes  a  number  of 
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Oonversiou 
with  a  view 
to  subseqneut 
public 
oonversiou. 


/inns  prefer  not  actually  txD  amalg-amate,  but  to  convert  each  into  a. 
separate  company  with  its  own  separate  capital,  and  theu  all  can  enter 
into  an  agreement  to  pool  their  profits  and  divide  them  in  certain 
specified  proportions,  or  to  olfer  to  one  another  special  advantages 
and  privileges  which,  in  the  result,  will  tend  to  the  common  benefit. 

It  not  uncommonly  happens  that  the  owners  of  a  business  find  that 
it  is  doing  very  well,  but  are  confident  that  certain  measures  which 
have  been  adopted  by  them,  e.g.,  extended  advertisement,  improved 
processes  of  manufacture,  acquisition  of  patents,  or  what  not,  will,  in 
the  near  future,  result  in  a  great  development.  They,  however,  want 
at  once  further  capital  and  the  advantages  of  corporate  life,  and 
accordingly  they  convert  the  concern  into  a  private  company,  fully 
intending  that  in  the  course  of  a  year  or  two,  when  ihe  anticipated 
developments  shall  have  taken  place,  the  business  shall  be  brought 
out  as  a  public  company.  Such  a  conversion  may  facilitate  very 
largely  the  ultimate  conversion  into  a  public  company.  Thus,  there 
may  be  a  number  of  members  of  the  partnership  at  the  moment 
willing  to  convert  the  concern  into  a  private  company  who  may  not  be 
unwilling  in  a  year  or  two  hence  to  convert  the  same  into  a  public 
company.  Again,  by  converting  into  a  private  company  the  concern 
is  enabled  to  raise  without  difficulty  the  requisite  funds  to  secure  the 
anticipated  development,  and  further  is  able  to  place  the  undertaking 
in  such  a  condition  that  its  audited  balance-sheets  and  accounts  will 
figure  well  in  the  prospectus  of  the  future  public  company,  and  that 
the  large  dividends  on  the  shares  in  the  private  company  will  justify 
the  capitalization  of  the  undertaking  on  a  satisfactory  footing. 

Not  uncommonly,  also,  it  is  considered  desirable  to  convert  a  con- 
cern into  a  private  company  with  the  full  intention  that  some  of  the 
company's  shares  shall  before  very  long  be  offered  for  subscription  by 
the  public.  Thus  the  members  may,  ofi  the  conversion,  receive,  say, 
100,000  preference  shares  and  100,000  ordinary  shares,  and  they  may 
determine  that,  after  the  company  has  been  in  existence  for  a  time, 
they  will  have  the  preference  shares  offered  for  public  subscription, 
and  either  appropriate  the  proceeds  themselves,  and  so,  in  effect,  draw 
it  out  of  the  business,  or  apply  the  proceeds  in  taking  up  further 
ordinary  shares  in  the  company.  This  is  a  mode  of  converting  the 
concern  into  a  public  company  without  re-registering  the  concern. 
Many  instances  might  be  pointed  out  in  which  this  course  has  been 
adopted,  and  amongst  those  the  great  concern  known  as  Bass,  Ratcliff 
and  Gretton,  Limited. 

Another  inducement  to  conversion  is  that  by  means  thereof  it  is 
participatiou .  possible  to  enable  customers  to  participate  in  the  profits  of  the  under- 
taking, and  thus  to  interest  them  in  its  success.  With  a  view  to  such 
participation  the  capital  of  the  concern  may  be  made  to  consist  in  part 
of  preference  shares  carrying  a  fixed  dividend,  say  5  p.c.p.a.,  but 
without  any  right  to  attend  or  vote  at  general  meetings  or  to  inspect 
the  accounts,  and  customers,  or  leading  customers,  at  the  time  of  the 
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conversion  may  be  given  the  opportunity  of  taking  up  such  preference 
shares  or  some  of  them,  and  if  desired  some  can  be  set  aside  for  allot- 
ment to  subsequent  customers  as  and  when  thought  expedient. 
Occasionally,  also,  such  preference  shares  may  be  given  a  limited 
right  to  participate  also  in  surplus  profits,  e.g.,  in  proportion  to  the 
goods  purchased  from  the  company  by  the  holders.  Sometimes, 
instead  of  preference  shares,  debentures  or  debenture  stock,  or  even 
ordinary  shares,  are  issued  to  customers.  It  has  been  found  from 
experience  that  the  possession  of  a  continuing  capital  interest  of  this 
kind  in  an  undertaking  is  highly  favourable  to  the  development  of 
business  where  the  number  of  persons  so  interested  is  considerable, 
for  each  person  so  interested  is  conscious  that  in  dealing  with  the 
concern,  and  in  introducing  additional  customers,  he  is  indirectly 
enhancing  the  value  of  his  own  shares  in  it.  The  Avriter  knows  of 
cases  where  the  adoption  of  this  mode  of  development  has,  in  the 
course  of  a  few  years,  doubled  and  quadrupled  the  i)rofits  of  a 
concern. 

Restrictions  on  Directors. 

Another  and  very  strong  inducement  to  the  formation  of  private  Limited 
companies  is,  that  persons  trading  as  a  company  can  effectually  restrict  ^^.^^.r^^s 
the  powers  of  the  acting  partners,  i.e.,  of  the  directors.  In  the  case  of 
an  ordinary  trading  partnership  every  partner  is,  in  contemplation  of 
law,  the  unlimited  agent  of  every  other  partner  in  every  matter 
coming  within  the  scope  of  the  partnership  business.  Thus,  every 
partner  may  enter  into  engagements,  however  improvident,  binding 
on  the  firm,  may  pledge  and  sell  the  partnership  property,  may  buy 
goods  on  account  of  the  partnership,  may  borrow  money,  contract 
debts,  and  pay  debts  on  account  of  the  partnership,  may  draw,  make, 
sign,  indorse,  accept,  transfer,  negotiate,  and  procure  to  be  dis- 
counted, promissory  notes,  bills  of  exchange,  and  other  negotiable 
paper,  in  the  name  and  on  account  of  the  partnership.     And  this  -, 

perilous  g-eneral  agency  of  partners  cannot  be  limited  by  agreement 
between  the  partners  so  as  to  bind  outsiders.  Baird's  case,  5  Ch.  733. 
Accordingly,  a  person  dealing  with  a  partner  is  entitled,  unless  he 
has  express  notice  to  the  contrary,  to  assume  that  the  partner  has  the 
usual  powers.  For  instance,  suppose  the  articles  of  partnership 
provide  that  one  of  the  partners  shall  not  be  entitled  to  accept  bills  in 
the  name  of  the  firm;  a  bill  accepted  by  him  in  the  name  of  the  firm 
will  nevertheless  be  valid  unless  the  person  taking  it  knew  that  he 
was  not  entitled  to  accept  it,  and  even  then  a  bond  fide  indorsee  gets 
a  good  title.  A  man,  therefore,  who  is  a  member  of  a  trading  firm 
is  at  the  mercy  of  his  partners,  just  as  they  are  at  his  mercy.  If 
one  member  of  a  firm  proves  imprudent  or  dishonest,  he  has  it  in 
his  power  to  involve  his  partners  in  liabilities  unlimited  in  amount. 
Partnership,  in  other  words,  is  essentially  based  on  mutual  confi- 
dence, and   there  is   no  security   that  such  confidence    will  not  be 
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abused.  But  the  directors  of  u  company  are  in  a  very  different 
position.  They  are  special  agents,  and  have  only  such  powers  as 
are  given  to  them  by  the  articles  of  association  or  other  regulations 
of  the  company;  and  every  one  dealing  with  a  company  is  presumed 
to  know  the  contents  of  such  articles  of  association,  for  they  are 
registered  public  documents.  Supra,  p.  79.  If,  therefore,  the  articles 
say  that  the  directors  shall  not  borrow  more  than  a  specified  sum,  the 
onus  is  on  a  lender  to  see  that  they  are  not  exceeding  their  power. 
If  he  does  not,  he  takes  the  security  at  his  risk  should  the  borrowing 
limit  prove  in  fact  to  have  been  exceeded.  So,  if  the  articles  say  that 
every  contract  of  a  certain  kind,  e.g.,  a  negotiable  instrument  or  a 
mortgage,  must  bo  signed  by  at  least  three  directors,  rhe  person 
dealings  with  the  com])any  must  see  that  tliree  directors  sign,  other- 
wise the  instrument  or  seciu-ity  will  as  a  rule  be  invalid.  See  supra. 
p.  79.  The  power  of  thus  effectually  limiting  the  authority  of  the 
acting  partners  is  of  great  value,  and  constitutes  one  of  the  chief 
advantages  which  a  company  has  over  a  partnership. 

Ad  vantages  of       -^q^  jggg  striking  is  the  convenience  which  incorporation  affords  in 
incorporation.     ,,.„,.,,,  »  ,.  t  t 

dealing  freely  with  the  shares  or  a  trading  concern.    In  an  ordinary 

partnership,  the  death,  bankruptcy,  or  retirement  of  a  partner,  the 

admission  of  new  members,  or  the  sale  or    settlement    of    shares, 

seriously  dislocates,  if  it  does  not  dissolve,  the  partnership.     Not  so 

with  a  company,  which  is  a  body  corporate  with  perpetual  succession. 

A  company,  in  contemplation  of  law,  is  an  artificial  person  having 
an  existence  indepeudent  of  the  members  who  from  time  to  time 
compose  it  (supra,  p.  27).  It  is  also  a  body  corporate  with  a  per- 
petual succession;  and  accordingly  no  change  among  those  members 
occasioned  by  death,  bankruptcy,  retirement,  new  admission,  or  other- 
wise, affects  tJie  company's  identity:  it  still  remains  in  law  the  same 
person,  and  continues  to  exist  until  dissolved  according  to  law. 

Some  of  the  advantages  resulting  from  this  independent  separate 
existence  of  the  company  may  be  specified. 

Death.  1 .   As  regards  Death. 

Where  a  man  is  possessed  of  a  profitable  business,  or  of  a  business 
which  promises  to  be  profitable,  he  very  commonly  wishes  to  provide 
for  its  continuance  in  the  event  of  his  death.  If  he  proj^oses  to 
bequeath  the  concern  to  some  person  (e.g.,  a  son)  absolutely,  there  is 
no  difficulty;  but  perhaps  his  sons  may  be  under  age  or  not  anxious 
to  go  into  the  business ;  and  he  may  wish  the  concern  to  be  carried  on 
for  the  benefit  of  his  estate  until  they  attain  maturity,  or  until  certain 
sums  are  raised  (e.g.,  for  his  widow  and  daughters),  or  otherwise  for 
a  limited  period ;  or  he  may  desire  to  give  an  interest  in  the  concern 
to  persons  (e.g.,  his  daughters)  who  could  not  personally  carry  it  on. 

In  such  cases  the  ordinary  course  (where  the  concern  is  not  con- 
verted into  a  company)  is  to  bequeath  the  business,  with  the  capital 
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employed  in  it,  to  trustees,  who  are  directed  to  carry  it  on  so  as  to 
effect  the  testator's  wishes. 

But  it  is  often  a  macter  of  great  difficulty  to  find  trustees  competenr. 
and  willing  to  undertake  such  trusts;  for  in  carrying  on  the  concern 
(even  though  acting  avowedly  as  trustees  or  executors)  they  become 
personally  responsible  for  all  debts  and  liabilities  incurred  in  carrying 
on  the  business  after  the  testator's  death,  with  a  right  of  indemnity, 
it  is  true  (see  Bennett  v.  Wyndham,  4  D.  F.  &  J.  259;  Re  Raybould, 
(1900)  1  Ch.  199),  but  an  indemnity  which  is  frequently  restricted  to 
the  assets  employed  in  the  business.  This  responsibility  may  even 
result  in  bankruptcy,  if  the  concern  is  not  successful.  Moreover,  how- 
ever prudently  the  trustees  may  act,  there  is  a  certainty  of  anxiety, 
and  not  improbably  the  executors'  management  may  be  questioned, 
quarrelled  with,  misconceived,  or  disapproved  by  the  persons  bene- 
heially  interested,  and  they  may  be  called  to  account  in  an  actioii 
in  the  Chancery  Division  or  elsewhere.  Even  if  trustees  are  found 
who  are  willing  to  undertake  the  responsibility,  they  may  predecea-^c 
the  testator,  or  when  upon  the  death  of  the  testator  they  are  properly 
advised  as  to  their  responsibilities,  they  may  decline  to  act,  or  they 
may  die  before  the  trusts  are  at  an  end,  or  wish  to  retire,  and  there 
may  then  be  great  difficulty  in  finding  successors  to  them. 

Where,  however,  the  business  has  been  converted  into  a  private 
company  these  difficulties  disappear.  Upon  the  conversion  all  the 
shares  in  the  company  (with  the  exception  of  perhaps  a  dozen)  are 
issued  to  the  former  owner  as  fully  paid  up,  and  he  becomes  managing 
director,  with  power,  by  will  or  otherwise,  to  appoint,  or  authorize 
others  (e.g.,  his  trustees)  to  appoint,  directors.  B}^  his  will  the  shares 
are  bequeathed  to  trustees,  who  themselves  become  or  appoint  direc- 
tors. As  the  directors  of  the  company  are  under  no  personal  liability 
for  the  company's  debts,  there  is  no  difficulty  in  finding  persons  to 
act,  especially  as  directors  receive  remuneration,  which  trustees  do 
not.  Thus  upon  the  death  of  the  testator  the  business  will  go  on  as 
usual,  and  in  due  course  the  shares  will  be  sold,  distributed,  or  other- 
wise dealt  with  as  the  testator  directs. 

The  above  deals  with  the  case  of  a  sole  trader  dying;  where  several 
persons  are  carrying  on  business  in  partnership  the  difficulties  are 
still  greater,  and  the  death  of  one  or  more  may  seriously  j)rejudiee 
the  survivors  and  the  persons  interested  in  the  estate  of  the  deceased. 
Prima  facie,  the  death  of  a  partner  dissolves  the  partnership  as  to  all 
the  partners,  and  the  concern  has  to  be  wound  up  and  the  assets 
realized  and  distributed.  In  the  absence  of  special  authority  under 
the  will  of  the  deceased  partner,  his  executors  or  trustees  cannot  leave 
his  capital  in  the  concern,  and  accordingly,  if  the  surviving  partners 
desire  to  continue  the  business,  they  must  purchase  the  share  of  the 
deceased  partner,  if,  that  is,  they  can  arrange  matters  with  the  execu- 
tors. But  this  may  entail  the  withdrawal  of  such  an  amount  of 
capital  as  will  seriously  cripple  the  concern.     Moreover,  it  may  be 
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impossible  to  arrange  terms  with  the  executors,  and  an  action  in  the- 
Chancery  Division  may  be  necessary. 

To  meet  these  ditEculties,  the  articles  of  partnership  very  coininonly 
provide  that  the  survivors  shall  purchase  or  shall  have  the  option  of 
purchasing-  the  share  of  the  deceased;  but  in  either  case,  whether 
there  is  or  is  not  an  option  of  purchase,  the  withdrawal  of  capital  may 
be  disastrous  to  the  concern,  even  though  spread  over  several  years, 
not  does  it  preclude  the  representatives  of  the  deceased  partner  from 
having-  the  accounts  taken  by  the  Court.  Sometimes  the  deceased* 
partner  authorizes  the  trustees  or  executors  to  carry  on  the  business 
in  conjunction  with  the  surviving  partners;  but  here  again  difficul- 
ties are  apt  to  arise,  for  the  trustees  or  executors  may  disclaim,  or  the 
surviving  partners  may  be  unwilling  or  find  it  impracticable  to  act 
with  them,  or  disputes  may  arise.  As  stated  in  Lord  Justice  Lindley's 
work  on  Partnership,  '  The  position  of  the  executors  of  a  deceased 
partner  is,  in  fact,  one  of  considerable  hardship  and  difficulty;  if 
they  insist  on  an  immediate  winding-up  of  the  firm,  they  may  ruin 
those  whom  the  deceased  may  have  been  most  anxious  to  benefit; 
whilst  if  for  their  advantage  the  partnership  is  allowed  to  go  on, 
the  executors  may  run  the  risk  of  being  ruined  themselves.  With 
the  view  to  obviate  this,  it  is  not  unusual  for  one  partner  to  make  his 
co-partner  his  executor;  but  the  difficulty  of  the  executor's  position 
is  thus  rather  increased  than  diminished,  for  his  own  personal  interest 
as  a  surviving  partner  is  brought  into  direct  conflict  -with  his  duty 
as  an  executor.  Everything,  therefore,  which  he  does  is  liable  to 
question  and  misconstruction  on  the  part  of  the  persons  beneficially 
entitled  to  the  estate  of  the  deceased;  and  he  is  practically  much  more 
fettered  in  the  discharge  of  his  duties,  and  in  the  exercise  of  his 
rights,  than  if  he  had  not  to  act  iji  the  double  character  imposed  on 
him." 

If,  however,  the  concern  is  converted  into  a  company,  these  diffi- 
culties and  inconveniences  are  got  rid  of.  The  sliares  of  tlie  deceased 
partner  form  part  of  his  estate,  and  are  bequeathed  in  trust,  or  other- 
wise dealt  with  as  may  be  convenient,  and  his  estate  will  be  repre- 
sented on  the  board  of  directors  by  his  trustees  or  their  nominees, 
who,  being  mere  agents  of  the  company,  can  act  without  incurring- 
personal  responsibilities . 


Bankruptey.         2.   As  regards  BanJcruptcy . 

Where  a  man  is  engaged  in  trade,  whether  alone  or  in  partnership, 
he  is  liable  to  be  made  a  bankrupt,  if  he  gets  into  financial  difficulties. 
His  position  may  be  the  result  of  misfortune,  or  of  the  fraud  or  mis- 
conduct of  a  partner  or  clerk,  and  he  may  be  quite  blameless  himself; 
but  as  he  has  neglected  to  avail  himself  of  the  advantages  offered  by 
the  Companies  Act,  1908,  he  must  take  the  consequences — administra- 
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tiou  of  his  assets  in  bankruptcy,  together  with  the  stigma  attaching  to 
publicly  declared  insolvency.  A  company,  on  the  contrary,  cannot  be 
made  bankrupt;  nor  can  its  shareholders  be  made  bankrupt  in  respect 
of  the  company's  liabilities,  for  the  company's  liabilities  are  not 
theirs.  If  the  company  gets  into  difficulties  it  will,  it  is  true,  be 
wound  up  voluntarily  or  otherwise,  and  its  shareholders  will  have  to 
pay  up  the  amount,  ij  any,  unpaid  on  their  shares;  but  that  is  all. 
Where,  on  the  other  hand,  bankruptcy  befalls  a  member  of  a  partner- 
ship, great  inconvenience  may  be  caused  to  the  solvent  partners; 
for  the  share  of  the  bankrupt  partner  has  to  be  ascertained  and  paid 
to  the  trustee  in  bankruptcy,  and  this  again  may  involve  an  action  in 
the  (Jhancery  Division.  Sometimes  articles  of  partnership  try  to 
meet  the  case  by  giving  the  solvent  partners  the  option  of  taking  the 
share  of  the  bankrupt  partner  at  a  valuation,  or  at  the  amount  at 
which  it  stands  in  the  books,  or  otherwise,  on  favourable  terms.  Such 
provisions,  however,  cannot  be  relied  on,  for  the  law  will  not  allov\ 
a  man  to  interfere  with  the  ordinary  operation  of  the  bankruptcy 
law  by  giving  his  partners  a  benefit  at  the  expense  of  his  creditors  or 
to  their  prejudice.  But  if  the  partnership  has  been  converted  into  a 
company,  the  bankruptcy  of  a  member  does  not  affect  the  company, 
or  will  only  do  so  indirectly.  The  trustee  of  the  bankrupt  on  his  part 
sells  and  transfers  the  shares  of  the  bankrupt,  or  if  worthless  or 
onerous  disclaims  them,  but  that  is  all  (see  p.  29,  supra).  The 
company  on  its  part  proves  for  the  estimated  value  of  f utui-e  calls  or 
for  damages  for  disclaimer,  and  there  is  an  end  of  it.  The  trustee  is 
not  entitled  to  have  the  accounts  of  the  company  taken  and  the 
property  sold,  or  to  require  the  other  shareholders  to  pay  off'  the 
bankrupt's  share;  accordingly,  the  concern  goes  on  as  before,  its 
capital  remains  intact,  and  its  powers  are  unaffected.  Moreover, 
articles  may  be  so  framed  that  on  a  shareholder  becoming  bankrupt, 
the  trustee  is  compellable  to  sell  the  bankrupt's  shares  to  some  of 
the  other  shareholders.  See  supra,  p.  849. 
See  Lord  Macnaghteu's  observations,  infra,  p.  944. 

3.  As  regards  Lunacy.  Lunacy. 

When,  again,  a  partner  becomes  lunatic  or  of  unsound  mind,  the 
partnership  is  placed  in  an  extremely  inconvenient  position,  wor.se 
than  in  the  case  of  bankruptcy.  Litigation  is  generally  inevitable, 
and  the  capital  of  the  lunatic  partner  has  to  be  found  and  paid  out. 
But  the  lunacy  of  a  shareholder  causes  a  company  no  material  incon- 
venience. The  committee  retains  or  transfers  the  shares  as  the  Court 
directs,  and  there  is  no  room  for  litigation  so  far  as  the  comjjany  is 
concerned. 

4.  As  regards  the  Holding  of  Property.  Holding 

In  the  case  of  a  partnership  the  property  of  the  fixm  is  usually 
vested  in  the  partners  jointly,  or  in  one  or  more  in  trust  for  all,  and 


-♦'■^-i  PRIVATE  COMPANIE.S.  [ChaP.   X. 

rill".  ;idrni.s8ioii,  retirement,  death,  or  bankruptcy  of  a  member  gone- 
rally  involves  some  dealing  by  conveyance  or  otherwise  with  the 
j)roperty:  which  is  both  troublesome  and  expensive.  Moreover, 
where  partnership  property  is  to  be  dealt  with,  e.g.,  by  sale  or  mort- 
gage, it  is  very  common  to  find  that  by  reason  of  some  slip  or  omission 
the  legal  estate  is  outstanding  in  the  representatives  of  a  deceased 
partner,  or  some  release  or  conveyance  is  requisite,  in  order  to  com- 
plete the  title  of  tlie  partners.  But  in  the  ra.se  of  a  company  this 
multiplicity  of  conveyances  is  avoided.  The  projierty  is  vested  in 
rhe  company  as  a  body  corporate  with  perpetual  succession,  and  no 
changes  of  individual  membei*ship  can  affect  the  title  (supra,  p.  27). 
Shareholders  may  come  and  go,  but  the  property  remains  vested  in 
the  company,  and  the  directors  for  the  time  being  can,  in  the  name  of 
the  company,  convey,  assign,  mortgage,  or  deal  with  it  unaffected  by 
these  vicissitudes. 


Oontracts.  s.   As  regards  Contracts. 

Then,  tcio,  in  re8])ect  of  contractus  a  company  has  many  advantages. 

For  example:  Contracts  with  a  partnership  ai-e  in  law  regarded  as 
contracts  with  the  members  of  it,  for  the  partnership  has  not  in  law 
any  separate  existence;  accordingly,  if  a  partner  dies,  retires,  or 
becomes  lunatic  or  bankrupt,  or  if  a  new  partner  is  admitted,  diffi- 
culties and  inconveniences  may  ensue,  and  releases,  assignments, 
powers  of  attorney,  and  indemnities  may  be  requisite.  But  a  com- 
pany, being  a  body  corporate,  can  sue  and  be  sued  on  contracts  made 
with  it,  not\\ithstanding  any  alterations  among  its  shareholders 
{supra,  p.  28).  Again,  where  a  continuing  guarantee  is  given  to  a 
firm  {e.g.,  that  goods  supplied  shall  be  paid  for),  any  alteration  in 
the  firm  will  prima  facie  put  an  end  to  the  guarantee  as  to  goods 
subsequently  supplied.  Not  so  in  the  case  of  a  company.  Moreover, 
a  company  has  the  great  advantage  of  being  able  to  contract  with  its 
shareholders,  and  to  sue  and  be  sued  on  such  contracts  {supra,  p.  29). 
Thus,  if  a  shareholder  is  indebted  to  a  company  for  money  lent,  or  in 
respect  of  a  call  made  on  his  shares,  the  company  can  sue  for  the 
recovery  without  difficulty.  Conversely,  if  a  shareholder  lends  money 
to  the  company,  he  can  sue  for  it  and  enforce  any  security  given  him 
by  the  company,  just  as  if  he  were  not  a  shareholder  {Salomon  v. 
Salomon  d  Co.,  (1897)  A.  C.  22);  and  if  the  company  fails,  he  can 
prove  for  the  money  lent  in  competition  with  the  outside  creditors 
{supra,  p.  29).  But  a  firm  has  no  such  independent  status,  and  great 
difficulties  and  inconveniences  arise  in  seeking  to  enforce  contracts 
between  members  of  a  partnership  in  connection  with  the  business  of 
the  firm;  while,  should  the  firm  become  insolvent,  a  member  of  it 
(except  under  very  special  circumstances)  cannot  prove  in  competition 
with  the  outside  credit-ors  of  the  firm,  who  must  first  be  paid  in  fidl 
before  the  creditor-partner  can  get  anything. 
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6.   As  regards  Admission  of  New  Members. 

The  admission  of  a  new  partner  generally  involves  tlie  preparation 
of  a  special  deed  of  covenant,  and  sometimes  of  an  entirely  new  deed 
of  partnership,  besides  accounts,  valuations,  &c.  But  m  the  case  of  a 
company  the  transaction  is  of  the  simplest  character.  If  the  new 
shareholder  is  to  bring  in  capital  (in  ordinary  parlance,  subscribe  tor 
shares),  he  takes  shares  in  the  company  to  the  amount  agreed  on,  is 
entered  in  the  register,  and  thereupon  the  transaction  is  complete^ 
Where  he  is  not  to  bring  in  new  capital,  but  is  to  take  the  place  ot 
.ome  existing  member,  the  latter  signs  a  transfer  of  his  shares  to  the 
new  member,  who  pays  him  the  purchase-money;  the  transter  ls 
registered,  and  the  transaction  is  complete. 


925 


Admission  of 
newmemberM. 


7.  As  regards  Retirement. 
Where  a  member  of  a  partnership  retires,  the  concern  is  more  or 
less  dislocated,  the  capital  pro  tanto  reduced,  and  the  rights  of  aU  the 
parties  affected.     Moreover,  the  retiring  partner  still  remains  liable 
for  the  existing  debte  and  obligations  of  the  partnership,  and  must 
rely  on  the  covenant  of  the  continuing  partners  to  indemmfy  him; 
and  if   that  covenant  is  not  performed,  he  may  have  to  pay  the 
creditors  or  become  bankrupt,  even  though  years  have  passed  since 
his  retirement.     The  retiring  member  may  even  become  liable  for 
subsequent  debts  of  the  firm,  unless  his  retirement  is  advertised  in  the 
Gazette,  and,  as  regards  existing  customers,  notified  ^Y^f^^^^'^'    ^ 
in  the  case  of  a  companv  the  retirement  of  a  shareholder  is  effected 
without  difficulty.     He  sign.s  a  transfer  to  the  person  who  takes  his 
place-  this  is  registered,  and  the  transaction  is  complete.     There  is  no 
need  to  give  notice  in  the  Gazette,  or  by  circular  or  otherwise;  and 
the  retiring  member  is  entirely  freed  from  the  debts  and  liabilities  of 
the  company,  with  this  qualification,  that  if  within  one  year  after  his 
retirement  the  company  is  wound  up,  and  any  debts  or  liabilities, 
contracted  before  his  retirement,  remain,  which  the  existing  sliare- 
holders  have  not  the  means  to  pay,  he  may  be  called  on  to  contribute 
to  the  payment  of  the  same,  but  only  to  the  extent  (if  any)  of  the 
capital  remaining  unpaid  on  the  shares  formerly  held  by  him  (see 
sect    123  of  the  Companies  Act,  1908,  replacing  sect.  38  of  the  Act 
of  1862).  Accordingly,  if  his  shares  were  fully  paid  up,  he  is  not  even 
for  a  year  under  any  liability;  and  so,  too,  he  is  under  no  liability 
where  his  shares  were  not  fully  paid  up  when  he  transferred  them, 
but  were  subsequently  paid  up  by  the  transferee. 


Retirement . 


8.  As  regards  SaU,  Mortgage,  and  Settlement  of  Shares.  Sale,  murt- 

The  sale  of  a  share  in  an  ordinary  partnership  dissolves  it,  and  to 
mortgage  or  settle  shares  in  such  a  partnership  involves  very  serious 
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difficulties,  and  is  likely  to  give  rise  to  litigation  and  dispute.  But 
shares  in  a  company  can  be  readily  sold,  mortgaged,  charged,  settled, 
bequeathed,  or  otherwise  dealt  with.  Thus,  in  the  case  of  a  mortgage, 
the  shares  can  be  transferred  to  the  mortgagee  subject  to  redemption, 
and  with  authority  to  sell,  in  certain  events ;  or  an  equitable  security 
can  be  created  by  signing  a  blank  transfer  of  the  shares  and  deposit- 
ing the  share  certificates,  accompanied  by  a  memorandum,  with  the 
mortgagee,  and  giving  notice  to  the  company.  In  the  case  of  a 
settlement  the  shares  can  be  transferred  to  trustees,  or  the  settlor  can 
execute  a  declaration  of  trust. 

It  will  thus  be  seen  that  the  conversion  of  a  trading  concern  into  a 
company,  while  it  gives  protection  to  the  partners  by  limited  liability 
and  permanence  to  the  business  by  incorporation,  supplies,  also,  a 
simple  and  effective  machinery  for  dealing  with  all  the  interests  of 
the  partners,  thereby  rendering  thorn  more  convertible  and  easy  of 
realization,  and  proportionafely  enhancing  their  value  and  the  value 
of  the  business. 


Kmployep.  9.   Admission  of  Employes  to  share  Profits. 

The  appropriation  of  some  share  of  the  profits  of  a  concern  io  the 
employes  therein  is  well  calculated  to  promote  the  success  of  the  con- 
cern; but  in  the  case  of  a  partnership  it  is  not  easy  to  grant  anything 
but  a  precarious  right  to  share  profits,  unless  the  employes  are 
admitted  t-o  the  partnership,  a  thing  which  may  be  open  to  grave 
objection.  In  a  company,  however,  there  is  no  such  difficulty  or 
objection.  The  schemes  commonly  adopted  are  to  give  the  employes 
a  special  class  of  "employes'  shares,"  or  to  allow  them  to  take  up 
shares  on  favourable  terms,  or  to  vest  shares  in  trustees,  who  are  to 
receive  the  dividends  and  distribute  them  among  the  employes,  or 
accumulate  for  their  benefit.  Another  scheme  is  to  establish  a  par- 
ticipation fund,  and  to  notify  that  at  the  end  of  each  year  a  certain 
percentage  (either  specified  or  communicated  in  confidence  to  the 
auditor)  of  the  surplus  profits  will  be  carried  thereto;  and  in  such 
case  the  employes  are  given  participation  certificates  conferring  a 
right  to  equal  or  varying  shares  in  the  fund  subject  to  conditions. 
Sometimes  all  the  employes  are  admitted  to  participate;  in  other 
cases  only  those  who  have  been  employed  for  at  least  two  years  or 
more;  in  other  cases  only  the  managers  or  heads  of  departments. 
See  Chap,  XI.,  infra. 


Government          10.  As  regards  Government  Contracts. 
contracts. 

By  the  Act  22  Geo.  3,  c.  45  (repealed  in  part,  Statute  Law  Eevision 
Act,  1871),  it  is  provided  that  any  person  who  shall  directly  or  in- 
directly enter  into  a  Government  contract  shall  be  incajjable  of  being 
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•elected  a  member  of  Parliament,  or  if  already  a  member,  his  seat 
becomes  void;  and  there  are  severe  penalties  for  violations  of  the  Act. 
Hence  a  sole  trader  or  member  of  a  partnership  cannot  sit  in  Parlia- 
ment if  he  or  his  firm  is  interested  in  any  Government  contract;  but  if 
the  concern  is  converted  into  a  private  company  this  inconvenience  is 
avoided,  for  the  Act  does  not  apply  to  an  incorporated  trading  com- 
pany contracting  in  its  corporate  capacity  and  for  the  general  benetit 
of  such  company. 

Looking,  however,  at  the  heavy  penalties,  it  is  not  desirable  to  act 
in  such  a  case  without  careful  consideration  and  taking  the  Taest 
advice  in  view  of  all  the  circumstances. 


11.  As  regards  Simplicity  of  Arrangement.  Simplicity. 

This  affords  another  inducement. 

In  the  ease  of  a  partnership,  particularly  if  the  arrangements  are 
special,  the  preparatioii  of  the  articles  of  partnership  involves  very 
careful  consideration  and,  consequently,  considerable  delay,  and  in  the 
result  a  document  is  produced  in  the  most  admired  style  of  the  con- 
veyancer's cabalistic  art,  which,  in  all  probability,  if  not  bewildering, 
is  barely  intelligible  to  the  partners;  whereas,  in  the  case  of  a  private 
company,  the  memorandum  and  articles  are  comparatively  short, 
simple,  and  readily  understood  by  anyone.  Matters  which  in  a 
deed  of  partnership  involve  elaborate  provisions  can  be  easily  deali 
with  in  articles  of  association,  and  the  reason  is  that  a  company  being 
,an  independent  entity  the  legal  relations  between  the  company  and  it.s 
creditors  or  the  company  and  its  shareholders  are  incomparably 
simpler  and  work  more  smoothly.  Yet  a  company  remains  in  sub- 
stance, though  not  in  point  of  law,  simply  a  statutory  partnership, 
and  endued  with  all  the  advantages  of  a  partnership,  but  free  from 
its  disadvantages. 


12.  As  regards  Death  Duties.  Death  duties. 

Conversion  affords  considerable  facilities  for  the  working  out  of 
plans  if  not  for  avoiding,  at  least  for  minimizing  as  far  as  practicable, 
the  heavy  estate  duties  imposed  by  the  Finance  Act,  1894,  and  sub- 
sequent Acts.  Moreover,  it  has  been  held  that  in  computing  estate 
duty  which,  under  the  above  Act,  is  to  be  paid  upon  the  "principal 
value"  of  all  property  which  passes  on  death  (sect.  1),  and  under 
sect.  7  (5)  is  to  be  ascertained  as  if  the  property  was  sold  in  the 
open  market  at  testator's  death,  the  valuation  of  shares,  whicli  are 
subject  to  special  restrictions  [as  in  Forms  312  et  seq.']  as  to  transfer 
and  fair  value,  must  be  made  with  due  regard  to  those  restrictions, 
and  not  as  if  the  shares  were  freely  transferable.  Att.-Gen.  v. 
..Jameson,  (1904)  2  Ir.  Rep.,  K.  B.  D.  644. 
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Conversiou 
of  existiiig 
lnisiuess. 


Where  Private  Company  Advisable. 

At  this  stage  it  may  be  eonveaient  to  give  some  instances  of  the 
many  cases  in  which  private  companies  are  commonly  formed. 

And,  first,  as  to  cases  of  conversion,  that  is  to  say,  when  an  existing 
business  is  to  be  turned  into  a  company. 

1.  A  firm  consists  of  several  members,  each  of  whom  has  laid  by 
some  private  means  which  he  is  desirous  of  freeing  from  the  risks  of 
trade.  To  effect  this  partners  convert  the  business  into  a  private 
company,  become  the  sole  directors  oi  the  company,  and  receive  paid- 
up  shares  in  substitution  for  their  interests  in  the  business.  Hence- 
forth their  assets  outside  the  business  are  free  from  risk. 

2.  An  individual,  or  a  firm,  is  engaged  in  a  business  of  a  profitable 
but  speculative  character,  out  of  the  profits  of  which  he  or  they  can 
make  savings.  It  is  desired  to  place  these  savings  beyond  the  risk 
of  danger  from  the  business  collapsing.  Accordingly  the  business 
is  converted  into  a  private  company,  and  tlie  savings  are  thus  freed. 

3.  A  firm  consists  of  several  members,  one  of  whom  is  entitled  to 
the  greater  part  of  the  capital,  and  lias,  besides,  private  means.  He 
is  disposed  to  retire  on  the  fortune  he  has  accumulated.  If  his 
liability  could  be  limited,  he  would  be  willing  to  leave  part  of  his 
capital  in  the  business,  and  to  assume  the  position  of  a  sleeping 
])artner.  The  only  way  in  which  this  can  be  effected  is  by  converting 
the  business  into  a  company,  and  it  is  accordingly  done. 

4.  A  man  desires  to  leave  his  business  to  trustees,  in  order  that  it 
may  be  carried  on  for  the  benefit  of  his  family  until  his  sons  attain  the 
age  of  twenty-one  years.  He  finds  that  the  persons  whom  he  wishes 
to  appoint  as  trustees  object  to  undertake  a  trust  Avhich  will  involve 
them  in  unlimited  liability,  and  may  prove  ruinous.  Accordingly,  he 
converts  the  concern  into  a  private  company,  and  the  difficulty  is 
removed. 

5.  The  owner  of  a  profitable  business  dies.  There  are  competent 
managers,  but  the  owner's  sons  are  not  inclined  to  devote  themselves 
to  the  concern,  and  at  the  same  time  the}-  are  unwilling  to  incur  the 
unlimited  liability  involved  in  carrying  it  on  through  managers. 
Accordingly,  they  convert  it  into  a  private  company. 

6.  Another  example  is  given  by  a  very  great  lawyer  (Sir  G. 
Jessel).*  "A  man  dies,  leaving  his  property  to  three  or  four  sons. 
He  is  the  senior  partner  in  a  concern.  If  the  capital  were  taken  out 
the  concern  would  be  ruined.  The  junior  partners  cannot  go  on; 
thev  say  to  the  children,  who  are  not  in  the  business  and  who  have 
succeeded  to  large  fortunes,  '  If  you  shut  up  the  business  you  will 
lose  a  great  deal;  let  us  form  it  into  a  limited  company,  which  will 


*  Select  Committee  (1877)  of  House  of  Commons  on  the  Companies  Acts,  1862. 
and  1867.     Mins.  of  Ev.,  Answers  2307,  2309. 
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enable  you  g-radually  to  draw  out  of  the  concern,  and,  in  the  mean- 
time, it  can  go  on  as  usual.'  I  have  known  that  done  with  great 
success." 

7.  A  capitalist  is  willing  to  supply  a  trader,  or  a  trading  firm,  iu 
whom  he  has  confidence,  with  additional  capital  in  consideration  of 
a  share  of  the  profits,  but  does  not  wish  to  incur  the  liabilities  of 
partnership.  He  therefore  stipulates  that  the  business  shall  be  con- 
verted into  a  company.  He  will  then  bring  >in  the  additional  capital 
by  taking  shares  in  the  company  to  the  amount  agreed  on,  and  paying 
for  the  same  in  ca-sh.  In  such  a  case  the  capitalist  very  commonly 
stipulates  that  he  or  his  nominee  shall  be  one  of  the  directors  for  a 
term  of  years,  and  sometimes  that  the  shares  to  be  allotted  to  him 
shall  be  preference  shares. 

8.  A.,  B.  and  C.  are  trading  in  partnership  as  shipowners,  and  are 
entitled  to  several  steamships  or  other  vessels.  By  the  negligence, 
misconduct,  or  imprudence  of  their  servants  they  may  be  involved  in 
litigation  and  personal  responsibilities  of  the  most  onerous  character, 
e.g.,  in  respect  of  loss  of  life,  of  damage  to  other  ships  or  to  mer- 
chandise, caused  by  collision  or  otherwise.  They  desire  to  get  rid  of 
all  personal  liability,  and  to  throw  upon  each  vessel  the  liabilities 
incurred  by  or  in  respect  thereof.  Accordingly  each  ship,  with  the 
business  connected  therewith,  is  converted  into  a  private  company, 
and  the  members  of  the  firm  become  managers  of  the  company. 
Henceforth  the  assets  of  the  company  must  bear  the  liabilities. 
Great  numbers  of  such  "single-ship"  companies  have  been  formed. 

9.  A.,  B.  and  C.  are  entitled  to  a  valuable  business.  By  reason  of 
a  temporary  lock-up  of  funds,  or  otherwise,  they  find  it  necessary  to 
consult  their  principal  creditors.  Bankruptcy,  with  its  costly 
officialism  and  commercial  discredit,  would  bo  disastrous  to  all  con- 
cerned, and  more  especially  to  the  creditors.  Accordingly  the 
concern  is  converted  into  a  company.  The  smaller  creditors  are 
paid  off  in  full,  and  the  principal  creditors  all  take  debentures  for 
their  debts,  and  are  given  paramount  control  in  the  management  of 
the  company.  The  concern  is  thus  placed  on  its  legs,  and  as  and 
when  practicable  the  debentures  are  cleared  oft',  and  meantime  the 
creditors  have  the  fullest  security  that  it  is  possible  to  give  them, 
and  are  able  in  fact  to  manage  their  own  affairs  and  protect  their 
own  interests  as  well  as,  if  not  better  than,  under  that  species  of 
arrangement  known  as  an  inspectorship  deed. 

10.  A.  and  B.  have  for  many  years  had  the  exclusive  sale  in 
England  of  a  commodity  manufactured  abroad  by  C.  and  D.  Each 
firm  has  made  large  profits,  and  they  are  disposed  to  combine  their 
interests.  Accordingly  they  convert  the  two  concerns  into  a  com- 
pany, and  get  shares  in  the  company  in  proportion  to  their  average 
profits  during  the  last  five  years. 

11.  A.  B.  is  a  builder,  and  has  taken  land  and  erected  largo 
numbers  of  houses.     Of  these  he  has  sold  some,  but  the  bulk  he  has 
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let  and  tlieu  luortgaged.  After  paying-  the  ground  rents  and  interest 
on  the  mortgages,  the  property  return.s  a  considerable  margin  of 
income;  but  the  builder's  interest  is  not  easily  dealt  with,  and  his 
profit,  represented  by  the  equities  of  redemption,  is  locked  up.  He 
wishes  to  facilitate  the  realization  of  his  intei'est,  and  to  get  some 
marketable  equivalent.  Accordingly  he  vest«i  the  property  in  a 
private  company,  and  receives  in  exchange  debentures  and  paid-up 
shares.  These  he  can  sell  or  pledge  as  he  may  think  fit,  being 
securities  much  more  readily,  of  course,  dealt  with  lliun  orpiities  of 
redemption. 

12.  A.  B.  is  a  manufacturer.  He  has  a  protitablo  business,  which 
is  mainly  worked  by  a  number  of  experienced  departmental 
managers.  He  wishes  to  be  bought  out  by  them,  but  they  have  little 
capital.  Accordingly  the  concern  is  made  over  to  a  private  company 
in  consideration  of  the  whole  of  the  ordinary  shares;  and  he  enters 
into  an  agreemenl  with  the  managers  providing  that,  to  the  extent 
of  the  profits  of  each  year  in  excess  of,  say,  o  per  cenf.,  ho  will 
make  over  a  corresponding  amount  of  his  paid-up  shares  to  the 
managers.  Thus,  in  the  course  of  some  years  they  will,  if  the  con- 
cern is  worked  successfully,  obtain  the  whole  or  the  greater  ])art 
of  the  shares.  Sometimes  provision  is  made  for  annulling  the  agree- 
ment if  the  profits  do  not  keep  up  to  a  minimum  Hgurc. 

13.  A.,  B.  and  C.  are  carrying  on  business  in  a  foreign  country, 
of  which  they  are  svibjects.  They  have,  or  Avant  to  have,  a  branch 
or  agency  in  England  to  sell  goods  manufactured  by  them  abroad, 
and  to  buy  raw  material  and  take  orders.  They  find  that  they  are, 
or  will  be,  chargeable  with  English  income  tax  on  their  profits 
whether  made  here  or  abroad.  To  avoid  this  they  convert  the  English 
branch  or  agency  into  a  private  company,  and  by  re-arrangement  of 
system  thenceforth  only  pay  on  the  profits  of  that  branch  or  agency. 

14.  A  foreign  company  finds  that  in  order  to  maintain  its  English 
patents  it  must  manufacture  goods  in  England,  and  build  up  or 
acquire  works  for  that  purpose,  but  it  rather  dreads  the  consequent 
risks,  to  say  nothing  of  income  tax.  Accordingly  it  forms  a  private 
company  here  and  works  through  that,  and  thus  limits  its  risks  and 
liabilities  as  much  as  it  chooses. 

The  above  are  all  cases  of  conversion,  but  great  numbers  of  private 
companies  are  formed  to  establish  some  nsw  business  or  carry  out 
some  special  operation,  or  transaction,  or  adventure. 

The  following  are  examples:  — 

Non-couver-  15    ^   ^g  the  tenant  for  life  of  a  landed  estate,  and  B.  his  son  is  the 

sion  cases.  .         .,  .  •     t  t->    i  i  p  mi 

tenant  m  tail  in  remainder.     13.  has  recently  come  of  age.    The  estate 

is  capable  of  being  utilised  for  building  purpose.s;  ic  is  subject 
to  mortgages  for  large  amoimts  carrying  interest  at  different  rates 
and  liable  to  be  called  in  on  comparatively  short  notice.  It  is  desir- 
able to  consolidate  these  and  to  facilitate  future  operations.     Ac- 
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cording-ly  the  estate  is  vested  in  a  company;  the  company  issues 
debentures  or  debenture  stock,  ^^ith  which,  or  with  tlie  proceeds 
■of  which,  all  the  mortgages  are  cleared  off  and  the  requisite  working- 
capital  is  provided;  and  the  father  and  the  son  receive  paid-up 
shares  in  the  company,  which,  as  to  part,  are  made  over  to  the 
son  absolutely,  and,  as  to  the  residue,  are  'settled  on  the  father  for 
life,  and  afterwards  on  the  son  absolutely.  In  the  result  the  com- 
^^lication  of  a  series  of  mortgages  is  got  rid  of.  There  is  one  per- 
manent charge  at  a  moderate  rate  of  interest,  and  there  is  ample 
capital  to  develop  the  estate  and  turn  it  to  the  best  account,  and 
future  dealings  and  operations  are  greatly  facilitated. 

16.  A.,  B.  and  C.  desire  to  start  a  newspaper,  or  to  supply  a  .village 
or  town  with  waterworks,  or  to  build  a  theatre  or  a  toAvn  liall,  or  to 
acquire  and  work  a  building  estate,  or  to  provide  a  race -course  or  a 
cricket  ground  or  swimming  baths,  or  to  erect  some  flats  or  workmen's 
dwellings;  but  they  do  not  wish  to  incur  unlimited  liability.  Accord- 
ingly they  register  a  private  company  and  take  up  shares  thereof  to 
the  extent  of  the  capital  which  the}-  are  disposed  to  embark.  Each  of 
the  subscribers  becomes  a  director,  and  further  funds,  if  wanted,  are 
raised  by  the  issue  of  further  shares  or  of  debentures. 

17.  A.,  B.  and  C.  desire  to  purchase  and  work  a  sliip,  and  })lace  it 
under  the  management  of  a  particular  firm  in  whom  ilioy  Jiave  con- 
fidence; but  they  are  not  prepared  to  incur  the  serious  responsibility 
attached  to  the  ownership  of  a  ship  by  individuals.  Accordingly  they 
form  a  private  company,  in  which  they  take  up  shares  so  far  as  may 
be  necessary  to  provide  the  purchase-money  for  the  ship.  The  com- 
pany then  acquires  the  ship,  and  the  firm  are  appointed  to  be  agents 
for  its  management. 

18.  A.,  B.  and  C.  desire  to  establish  a  manufacturing  or  commer- 
'cial  business.  Each  has  some  caj)ital,  but  one  of  them  does  not  relish 
the  notion  of  unlimited  liability.  Accordingly  it  is  agreed  that 
instead  of  going  into  partnership  thej^  shall  form  a  private  company 
;and  carry  on  the  business  on  that  footing,  each  contributing  his 
portion  of  the  capital,  and  taking  part  in  the  management. 

19.  A.  is  a  public  contractor  with  great  resources  and  reputation. 
H.  and  C.  are  competent  and  trustworthy  contractors,  but  with  limited 
means.  They  are  anxious  to  undertake  some  contract,  and  apply  to 
A.  for  assistance,  offering  him  a  large  share  in  the  profits  if  he  will 
contribute  a  certain  portion  of  the  needed  capital,  and  give  his  advice 
and  assistance.  A.  is  not  prepared  to  go  into  partnershiji  with  those 
gentlemen,  and  thus  place  his  great  fortune  at  their  mercy,  and 
accordingly  he  stipulates  for  the  formation  of  a  private  compan}-  to 
carry  through  the  transaction,  and  offers  to  subscribe  for  shtj^re.:. 
therein,  B.  and  C.  undertaking  the  whole  management  of  the  business. 

20.  A.  has  a  patent  for  an  invention,  "but  no  capital.  The  utility  of 
the  invention  is  fairly  obvious;  but  it  requires  to  be  more  thoroughl}- 
tested,  and  expense  must  be  incurred  in  so  testing  it,  and  also  iu 
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obtaining  forei-gn  patents,  and  perhaps  in  floating  a  company  to  pur- 
chase the  patent  rights.  B.,  C.  and  D.  agree  to  form  a  syndicate 
which  shall  find  the  requisite  funds .  The  patent  rights  are  made  over 
to  the  syndicate,  on  the  footing  that  A.  shall  have,  say,  one-third  of 
the  shares  in  the  syndicate  free,  that  is,  fully  paid,  and  that  the  other 
subscribers  shall  pay  up  their  shares  in  cash.  The  capital  of  the 
syndicate  is  fixed  accordingly,  say,  at  3,000Z.  in  lOOZ.  shares.  The 
invention  is  tested,  and,  if  found  satisfactory,  foreign  patents  are 
obtained,  and  the  public  company  is  formed  and  fioated.  The  patents 
are  re-sold  to  that  company  at  a  profit,  and  the  net  proceeds  of  sale 
are  divided  rateably  amongst  the  members  of  the  syndicate,  which 
is  then  dissolved. 

21.  C.  has  obtained  in  America  or  in  one  of  the  Colonies  an  option 
or  contract  to  purchase  some  mining  property.  Money  is  wanted  to 
send  out  an  independent  expert,  and,  perhaps,  to  work  the  property  to 
a  limited  extent,  and  thus  prove  its  capabilities.  C.  places  his  option 
or  contract  and  knowledge  at  the  disposal  of  a  syndicate  in  considera- 
tion of  shares  in  the  syndicate.  The  syndicate  then  obtains  the  neces- 
sary reports,  works  the  property  sufficiently  to  ascertain  its  value  or 
practicability,  and  re-sells  it  at  a  profit,  either  to  some  company 
formed  for  the  purpose  of  acquiring  it  or  to  anyone  who  is  willing  to 
buy  it  on  satisfactory  terms. 

22.  A.  has  a  going  business  which  requires  immediate  financial 
assistance.  For  certain  reasons  it  is  not  practicable  to  convert  the 
business  at  once  into  a  company,  and  go  to  the  public,  and,  accord- 
ingly, a  private  company  is  formed  to  find  the  requisite  funds  in 
consideration  of  a  share  in  the  business  and  the  power  to  dispose  of  it. 
The  syndicate  takes  ovor  the  business,  sets  the  concern  on  its  legs, 
and  then,  on  a  favourable  opportunity,  disposes  of  it  on  the  best  terms 
obtainable. 

23.  The  prospects  of  some  company  are  likely  to  be  damaged  by 
hostile  attacks  and  fictitious  sales  of  its  shares.  A.,  B.  and  C,  and 
others  who  are  interested  in  the  company,  and  desire  to  resist  these 
attacks,  form  a  syndicate  to  buy  up  all  shares  offered  for  sale,  and  to 
hold  the  same  for  a  limited  period,  and  then  re-sell  on  the  best  terms 
obtainable. 

24.  Some  mercantile  commodity  is  likely  to  rise  in  value.  A  syndi- 
cate is  formed  to  acquire  and  hold  a  large  stock  of  it  and  to  re-sell 
when  the  rise  has  taken  place. 

25  A  company  is  about  to  be  brought  out,  but  considerable  pre- 
liminary expenses  will  have  to  be  incurred  in  advertising,  legal 
charges,  fees  to  brokers,  solicitors,  and  other^vise.  A  private  com- 
pany is  formed  to  find  the  requisite  funds,  the  vendor  agreeing  to 
repay  them  with  a  bonus  out  of  the  purchase  consideration  which  he 
is  to  obtain  from  the  company.  The  company  is  then  floated,  and 
iu  due  course  the  vendor  pays  off  the  private  company's  advance 
and  bonus. 
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26.  It  is  desired  by  certain  parties  to  apply  to  some  government  or 
authority  for  a  concession,  charter,  or  other  special  privilege.  In 
order  to  obtain  this,  expense  must  be  incurred,  and  the  requisite  funds 
can  only  be  found  by  co-operation.  Accordingly  A.,  B.  and  C.  and 
others  form  a  private  company. 

27.  A.  and  B.  have  carried  on  business  for  many  years  in  South 
America  as  agents  and  consignees  for  a  large  number  of  English 
manufacturers.  A.  and  B.  have  stopped  payment  and  become  in- 
solvent, and  their  affairs  are  in  confusion.  They  are  largely  indebted 
to  the  English  manufacturers,  and  hold  goods  belonging  to  them 
which  have  been  consigned  for  sale.  A.  and  B.  are  also  largely  in- 
debted to  local  creditors  who  claim  priority,  and  who  have  attached 
not  only  the  goods  of  A.  and  B.,  but  also  the  goods  consigned.  The 
English  manufacturers  determine  to  co-operate  for  mutual  protec- 
tion and  benefit.  Accordingly  they  form  a  private  company,  make 
over  their  claims  to  such  company,  and  receive  in  exchange  shares  and 
debentures,  or  a  common  stock  of  nominal  amount,  constituted  by 
a  trust  deed,  which  pools  all  the  claims  and  securities.  The  company 
then  appoints  a  competent  agent  to  protect  and  enforce  the  interests 
of  all  the  English  creditors,  or  of  the  company  as  their  transferee, 
and  to  enforce  their  rights;  and,  further,  to  establish  and  work  an 
agency  for  the  further  sale  of  goods  to  be  consigned  by  the  English 
manufacturers. 

28.  The  members  of  a  club  wish  to  provide  the  club  with  suitable 
buildings.  Accordingly  a  private  company  is  formed,  and  the  requi- 
site funds  are  raised  by  the  issue  of  shares  and  debentures,  and  the 
club  pays  a  rent  for  the  use  of  the  buildings. 

29.  An  American  or  foreign  firm  sells  large  quantities  of  its  pro- 
ducts in  the  United  Kingdom.  It  desires  to  establish  an  agency  here 
without  incurring  more  than  a  limited  liability.  Accordingly  it 
forms  a  private  company  here,  and  appoints  its  agents  to  be  directors 

thereof. 

30.  A.,  B.  and  0.  are  members  of  a  theatrical  company,  in  receipt 
of  a  salary  of  51.  a  week.  They  wish  to  lease  a  theatre,  manage  it 
for  themselves,  and  divide  the  profits.  They  form  a  private  company, 
subscribe  the  capital  as  far  as  they  are  able  in  the  ratio  of  theii' 
salaries,  and  raise  the  remainder  on  debentures. 

31.  A.  is  a  market  gardener  and  fruit  grower:  B.  and  C.  experts 
at  jam-making.  A.,  B.  and  C.  combine  to  form  a  private  company, 
and  work  up  a  jam-making  business,  which  may  be  sold  at  a  large 
profit  to  a  public  company. 

32.  A  few  persons  are  interested  in  a  project  (e.g.,  the  promotion 
of  a  public  company,  or  the  acquisition  of  a  concession  or  patent),  for 
which  funds  will  be  wanted  for  a  time.  They  form  a  private  com- 
pany and  subscribe  for,  say,  50,000Z.  of  shares,  paying  up  5  per  cent., 
and  the  company  raises  any  further  money  required  by  mortgage  to 
its  bankers  of  the  uncalled  capital. 
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33.  In  the  case  of  a  private  company  it  frequently  happens  that  the 
parties,  &c.  who  form  it  desire  not  to  disclose  at  first  its  main  purpose. 
Thus,  suppose  A.,  B.  and  C.  wish  to  form  a  private  company  to 
send  out  an  agent  to  acquire  a  concession  for  the  construction  of  a 
particular  railway,  or  for  the  purchase  of  mines  in  a  particular  dis- 
trict. If  the  objects  clause  of  the  company's  memorandum  were 
e.\pressly  to  state  this  object,  the  result  might  be  to  raise  up  rivals, 
and  wreck  the  scheme  by  premature  disclosure.  This  danger  or  in- 
convenience can,  however,  be  readily  avoided  by  expressing  the 
objects  of  the  private  company  in  general  terms,  e.g.,  to  acquire  any 
concessions  for  the  construction  of  railways,  tramways,  docks,  or 
harbours,  &c.  Or,  again,  if  it  is  desired  that  the  names  of  the 
capitalists  who  are  finding  the  requisite  funds  should  be  kept  in  the 
background,  their  shares  can  be  put  in  the  names  of  trustees  or 
nominees. 

Procedure.  Where  the  ad  valorem  stamp  duty  would  be  heavy,  a  special  course 

of  procedure  may  be  necessary  to  avoid  or  minimise  it;  but  we  shall 
now  proceed  to  describe  the  ordinary  procedure  to  be  adopted  in  the 
establishment  of  private  companies,  whether  of  Class  A.  or  Class  B. 
(supra,  p.  912).     First  as  to  Class  A.:  — 

1.  Let  us  take  a  case  of  conversion.  Where  it  is  desired  to  convert 
a  going  business  into  a  private  company,  the  first  step  is  to  ascertain 
the  value  of  the  business.  To  arrive  at  this  a  valuation  will  be  made 
of  the  assets  of  the  finu,  including  the  goodmll,  the  stock-in-trade, 
business  premises,  moneys,  bills,  notes,  and  book  and  other  debts  due 
to  the  firm ;  and  an  account  will  be  taken  of  the  debts  and  liabilities 
of  the  firm.  The  valuation  and  account  are  sometimes  made  and 
taken  by  the  owner  or  owners,  and  sometimes  by  some  person  ap- 
pointed by  him  or  them.  In  most  cases  the  valuation  and  account 
ai-e  not  made  or  taken  in  a  detailed  manner,  but  the  position  is 
fairly  estimated,  regard  being  had  to  the  last  balance-sheet.  In 
the  present  case  we  will  suppose  that  the  partners  come  to  the  conclu- 
sion that  the  assets  are  worth  200,000^.,  and  that  the  debts  and 
liabilities  amount  to  42,000L,*  so  that  the  net  value  of  the  business 
is  158,000?. 

The  next  point  is  to  settle  the  limit  of  liability  which  the  partners 
desire  to  fix,  for  on  this  depends  the  most  important  term  of  the 
agreement.  In  many  cases  of  conversion  the  owners  of  business 
concerns,  whether  sole  or  in  partnership,  desire  to  incur  no  personal 


*  The  vendors  of  the  business  of  course  remain  personally  liable  to  the  credi- 
tors in  respect  of  these  debts  and  liabilities,  unless  the  creditors  novate,  that  is, 
accept  the  liability  of  the  company  in  substitution  for  that  of  the  vendors;  but 
whether  they  do  this  or  not  the  vendors  are  entitled  to  be  indemnified  by  the 
company  against  all  such  debts  and  liabilities. 
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liability  to  the  creditors  of  the  company;  they  are  willing  to  hand 
over  the  business  with  its  assets  and  liabilities  to  the  company,  but 
they  desire,  should  the  company  be  unsuccessful,  not  to  be  under  any 
personal  liability  to  pay  its  debts;  they  wash  the  remedy  of  the 
creditors  of  the  company  to  be  exclusively  ag-ainst  the  assets  of  the 
company.  Where  this  is  the  desire  of  the  parties,  the  conversion,  to 
give  effect  to  it,  must  be  on  the  footing  that  the  owner  or  owners 
shall  receive  the  value  of  the  business  in  shares  issued  as  fully  paid 
and  returned  as  such  under  sect.  88  of  the  Companies  Act,  1908. 
Upon  such  shares  there  is  no  personal  liability.  They  entitle  the 
holder  to  votes  and  dividends,  but  no  call  can  be  made  on  him. 
Sometimes,  hovever,  a  vendor  may  be  willing  to  accept  in  payment 
for  his  business,  or  share  of  a  business,  shares  not  fully  paid  up,  but 
with  some  liability  attaching;  for  instance,  a  trader  desirous  of  con- 
verting his  business,  valued  at  10,000L,  into  a  company,  may  be 
willing  to  incur  a  liability  to  supply  2,000Z.  additional  working- 
capital  if  required;  in  such  case  the  conversion  will  be  effected  on 
the  footing  that  he  shall  receive  2,000  shares  of  6Z.  each,  with  51. 
per  share  credited  as  paid  up:  he  will  then  be  liable  to  pay  up  the 
balance  of  ll.  per  share  (equal  to  2,000Z.)  when  required,  but  will  be 
under  no  further  liability . 

2.  When  the  company  is  formed  to  take  over  and  complete  a  single 
transaction,  the  preliminary  st«ps  are  of  a  similar  character.  Thus, 
suppose  that  the  transaction  is  a  contract  to  erect  an  exhibition;  the 
value  of  the  contract  will  be  ascertained,  and  the  owners  will  receive 
paid-up  or  partly  paid-up  shares  of  equal  value. 

Secondly,  as  to  private  companies  of  Class  B.  {su]yra,  p.  912),  i.e., 
to  establish  or  undertake  some  new  business,  transaction,  or 
enterprise. 

In  such  cases  the  persons  interested  fix  the  amount  of  the  capital  of 
the  company,  and  the  amount  to  be  contributed  by  them  respectively, 
and  whether  they  are  to  pay  up  at  once,  or  by  instalments,  and  what 
property  (if  any)  they  are  to  make  over  to  the  company,  and  for  what 
consideration,  and  what  will  be  their  duties;  and  having  settled  these 
matters  they  proceed  to  form  the  company  accordingly. 

The  preliminaries  having  been  settled,  the  further  course  of  pro- 
cedure will  be  as  follows:  — 

1.  Settle  and  sign  a  preliminary  agreement  defining  the  terms  of 

conversion,  if  such  agrefement  is  considered  expedient.    (See 
Form  305.) 

2.  Settle  and  sign  the  memorandum  and  articles  of  association  and 

the  agreement  for  transfer  to  the  company.     (See  pp.  956 
et  seq.,  infra.) 

3.  Apply  for  registration  of  the  company  as  a   'private  company," 
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one  which  does  not  invite  the  public  to  subscribe  for  its 
shares  (infra,  p.  997),  and  proeui-e  registration  accordingly. 
4.  Then — on  incorporation — lot  the  cunipjiiiy  enter  into  an  agree- 
ment with  the  vendors,  and  let  tliat  agreement  ]w  carried 
into  effect.     (See  p.  95(5,  Infra.) 

The  agree-  The  formation  of  a  private  company  or  syndicate  involves,  in  most 

iiient.  cases,  the  execution  of  an  agreement. 

Form  30(5,  infra,  p.  956,  will  give  the  reader  some  idea  of  the  form 
of  such  a  document  in  the  case  of  a  conversion. 

In  reference  to  the  agreement  the  following  points  should  be 
noticed :  — 

1.  The  agreement,  it  will  be  observed,  is  made  between  the 
members  of  the  firm  and  the  eom])any;  accordingly  it  cannot  be 
executed  until  after  the  company  has  been  registered,  because  until 
then  the  company  has  no  existence. 

Sometimes,  as  in  the  case  of  other  companies,  it  is  deemed  expedient 
to  have  an  agreement  before  the  memorandum  and  articles  of  associa- 
tion are  prepared,  e.g.,  where  there  is  reason  to  apprehend  that  a 
member  of  a  firm  who  has  assented  to  the  conversion  may  change  his 
mind  unles.s  bound  by  agreement  at  once.  In  such  case  the  agree- 
ment will  be  made  between  the  vendors  and  some  person  "  on  behalf 
of  the  intended  company,"  and  will  recite  the  intention  to  form  the 
company,  and  provide  that  the  memorandum  and  articles  shall  be  in  a 
form  already  approved,  or  in  such  form  as  the  vendors,  or  the 
majority  of  them,  shall  approve,  and  will  define  the  terms  of  sale  as 
in  the  above  agreement. 

2.  In  the  form  of  agreement  given  at  p.  956,  the  business  ;is 
supposed  to  belong  to  three  persons;  but  the  form  can  readily  be 
adapted  to  a  case  where  the  bixsiness  belongs  to  a  single  person,  or  to 
a  firm  consisting  of  a  greater  or  less  number  of  persons  than  three. 

3.  Sometimes,  instead  of  specifying  part  of  the  property  trans- 
ferred in  the  body  of  the  agreement  (clause  1),  it  is  found  more 
convenient  to  specify  it  all  in  the  schedule.  In  such  case  clause  1  will 
provide  for  the  sale  and  purchase  of  "the  property  specified  in  the 
schedule  hereunder  written,"  and  particulars  will  be  given  in  t.he 
schedule. 

4.  In  some  cases  the  sale  does  not  include  all  the  property  of  the 
firm.  Part  of  the  ready  money,  for  instance,  may  be  excepted,  or 
some  branch  of  the  business,  or  some  other  item;  indeed,  the  sale 
sometimes  includes  scarcely  any  property  except  the  goodwill  of  the 
business,  and  possibly  some  pending  contracts,  or  the  business 
premises.  If  the  vendors  are  carrying  two  cognate  businesses,  e.g., 
bootmaking  and  saddlery,  but  converting  only  one  of  them,  it  may  be 
desirable  not  to  part  with  the  exclusive  right  to  the  trade  name. 

5.  The  shares  agreed  to  be  taken  by  the  vendors  in  the  form  at 
p.  957  are,  it  will  be  observed,  to  be  deemed  to  be  fully  paid  up, 
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the  object  being  that  the  partners — A.,  B.  and  C— may  be  free  from 
all  liability  to  creditors  of  the  company.  Such  creditors  have  their 
remedy  against  the  assets,  but  none  ag-ainst  A.,  B.  and  C.  personally. 
This  freedom  from  liability,  however,  applies  only  to  debts  and 
liabilities  incurred  by  the  company  subsequently  to  the  conversion. 
As  to  the  debts  of  the  firm  existing  at  the  date  of  the  sale,  though 
as  between  the  vendors  and  the  company  the  latter  is,  by  clause  3 
of  the  agreement,  bound  to  pay,  yet  the  creditors  who  have  uotJiing 
to  do  with  the  conversion  still  retain  their  right  to  call  on  A.,  B.  and 
C.  to  pay,  and  would  no  doubt  enforce  this  right  if  the  company  failed 
to  pay  in  due  time.  It  may  fairly  be  assumed,  however,  that  the  debts 
and  liabilities  taken  over  will  in  ordinary  course  of  business  be 
soon  discharged  by  the  company,  or,  at  all  events,  A.,  B.  and  C.  be 
released  by  novation,  that  is,  by  the  creditors  accepting  the  company 
as  their  debtor  in  substitution. 

6.  Sometimes  the  vendors  determine  to  accept  part  payment  in 
fully  paid-up  shares  and  part  in  debentures  or  acceptances  of  the 
company.  Or,  again,  it  is  sometimes  provided  that  the  share  of  one 
partner  {e.g.,  the  wealthy  partner,  who  desires  to  withdraw)  shall 
be  paid  for  partly  in  shares  and  partly  in  cash  payable  by  instal- 
ments. Special  cases  of  this  kind  must,  of  course,  be  specially  pro- 
vided for  by  the  agreement. 

7.  As  to  clause  6  of  the  agreement.  Upon  the  conversion  of  a 
business  into  a  private  company  it  is  almost  always  provided  that 
the  company  shall  accept  the  title  of  the  vendors  without  investiga- 
tion. 

8.  The  agreement  is  expressed  in  the  above  form  for  the  sake  of 
simplicity,  but  modifications  are  generally  desirable  in  order  to  avoid 
or  minimise  stamp  duty. 

9.  As  to  fraudulent  companies,  see  p.  946. 

In  the  case  of  a  private  company  of  Class  B.  {supra,  p.  912),  the 
agreement  (if  any)  will  provide  for  the  transfer  to  the  company  of  the 
concession,  patent,  or  other  property,  or  for  the  placing  at  the  dis- 
posal of  the  company  of  the  services  of  some  expert,  or  otherwise  as 
the  circumstances  may  require. 

Conversion  commonly  involves  some  ad  valorem  duty,  but  this  stamp  duty, 
may  in  some  cases  be  avoided  or  minimised.  And  it  is  well  settled 
that  persons  are  perfectly  free,  provided  they  comply  with  the  law, 
to  adopt  that  course  which  will  best  enable  them  to  avoid  or  minimise 
the  duty.  "It  is  no  fraud  on  the  Crown;  it  is  a  thing  which  they 
are  perfectly  entitled  to  do."  Per  Lord  Esher,  M.  R.,  Commis- 
sioners of  Inland  Revenue  v.  Angus,  23  Q.  B.  Div.  579;  Simms  v. 
Registrar  of  Probates,  (1900)  A.  C.  323. 

It  must,  however,  be  left  to  the  practitioner  to  point  out  the  various 
expedients  open;  for  to  specify  them  here  would  be  to  invite  the 
Legislature  to  intervene  with  fresh  taxation. 

Where  a  business  is  converted  into  a  company  it  is  usual  to  send  Notice  of 
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Form  of 
circular. 


out  a  notice  to  customers — and,  in  the  case  of  an  important  concern, 
to  procure  the  insertion  of  a  paragraph  in  the  money  article  of 
some  of  the  leading-  newspapers — stating  that  the  business  has  been 
converted  into  a  company,  with  a  capital  of  so  much,  and  that  the 
shares  have  all  been  taken  up  by  the  partners  and  their  relations, 
or  as  the  case  may  be. 

The  following  is  a  specimen  of  a  circular:  — 


A.,  B.  and  C,  Limited. 

Sir, — We  beg  to  inform  you  that  we  have  converted  our  business  into  a  limited! 
company  bearing  the  above  name. 

The  object  of  the  conversion  is  to  secure  the  many  advantages  incident  tO' 
incorporation,  and  more  especially  to  avoid  the  dislocations  and  inconveniences- 
wliicli  the  death  or  retirement  of  any  partner  might  cause. 

The  capital  of  the  company  has  been  fixed  at  600,000/.,  divided  into  60,000 
shares  of  10/.  each,  the  whole  of  which  are  appropriated  to  ourselves  as  fully 
paid  up  in  substitution  for  our  interests  in  the  business. 

The  directors  of  the  company  are  A.,  B.,  C.  and  D..,  and  1).  has  been  appointed 
to  the  office  of  managing  director. 

All  debts  and  liabilities  of  the  firm  are  undertaken  by  the  company,  and  all 
debts  due  to  the  firm  are  to  be  paid  to  the  company. 

The  conversion  will  not  affect  the  general  conduct  of  the  business,  which  will 
be  carried  on  as  heretofore,  and  we  trust  that  the  satisfactory  relations  which, 
have  heretofore  subsisted  between  you  and  the  firm  will  continue  to  subsist 
between  you  and  the  company. 

We  have  the  honour  to  remain. 

Yours  faithfully, 

A.,  B.,  C.   &  Co. 


Companies 
limited  by 
jjuarantee. 


Companies  Limited  by  Guarantee. 

When  a  private  company  or  syndicate  is  to  be  formed  for  some 
temporary  purpose,  e.g.,  to  acquire  patent  rights  and  as  a  preliminary 
thereto  to  test  the  invention,  and  in  due  time  to  sell  and  divide  the 
proceeds,  it  is  now  not  uncommon  to  register  the  concern  as  a  com- 
pany limited  by  guarantee  and  without  a  share  capital.  This  is  a 
mode  of  formation  much  more  elastic  than  the  ordinary  mode. 
Though  there  is  no  capital  divided  into  shares,  it  is  possible  to 
place  the  members  in  as  secure  and  advantageous  a  position  as  if 
they  held  shares  in  a  capital.  The  guarantee  is  no  hindrance.  It 
may  be  merely  nominal,  e.g.,  a  liability  on  each  member,  in  the 
event  of  a  Avinding-up,  to  pay,  say,  11.  Where  this  mode  of  incor- 
poration is  adopted,  it  is  possible  to  enable  the  company  to  divide 
any  of  its  assets  (whether  in  the  nature  of  capital  or  profits)  by 
way  of  dividend  among  its  members,  and  to  do  a  variety  of  other 
things  which,  in  the  case  of  a  company  formed  in  the  ordinary  way, 
are  not  permissible.    See  further,  supra,  pp.  492  et  seq.,  795  et  seq. 
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The  foUowiug-  cases,  as  some  of  the  most  instructive  relating  to  Cases. 
private  companies,  may  here  be  mentioned.     They  are  given  mostly 
in  chronological  order:  — 

Trevor  v.  Whitworth  (1887),  12  App.  Cas.  409.     This  was  a  case  Tmory. 

in  which  the  articles  of  association  of  a  private  company,  limited  by  .    '    . 

^  .       '-  .  ,  (Reduction  ut 

shares,  contained  power  for  the  company  to  purchase  its  own  shares,  capital  by 

Acting  on  this  power,  the  directors  bought  up  the  shares  of  one  of  the  company 

1  ^        7       1  •    1  •  ■  I       •  I-  ji  purchasing 

members,  bona  fide  thinking  that  it  was  to  the  interest  ot  the  com-  shares. 
pany  so  to  do.     Held,  that  the  purchase  involved  in  effect  a  reduction 
of  the  capital  of  the  company,  and  was  therefore  ultra  vires  and 
illegal.     In  that  case  Lord  Macnaghteii  said:  — 

"  It  is  said  that  the  company  was  a  family  company;  but  a  family  company, 
whatever  the  expression  means,  does  not  limit  its  trading  to  the  family  circle. 
If  it  takes  the  benefit  of  the  Act  [of  1862],  it  is  bound  by  the  Act  as  much 
as  any  other  company.  It  can  have  no  special  privilege  or  immunity.  It  was 
said  that  the  board  did  not  want  Whitworth 's  shares  to  be  sold  to  outsiders  or  put 
on  the  market.     Unfortunately  there  was  nothing  special  in  that." 

This  decision  is  still  good  law — a  primary  principle  for  private 
and  public  companies  alike  that  a  company  cannot  purchase  its  own 
shares,  but  the  Companies  Act,  1908,  while  imposing  many  new  and 
onerous  obligations  on  companies,  exempts  private  companies  from 
many,  although  by  no  means  all,  of  the  obligations  imposed  on 
companies  generally.     See  p.  911,  supra. 

Foster  v.  Commissioners  of  Inland  Revenue,  (1894)  1  Q.  B.  olG.  Foster  \. 

In  this  case  it  was  held  that  an  agreement  in  writing-  to  transfer  a  o^^j/X^J"^*' 

business  to  a  company  in  consideration  of  shares  was,  in  effect,  an  Revenue. 

ao-reemeut  for  sale  within  the  Stamp  Act,  1891.     It  was  contended  (Stamp  duty 

on  sale 
that  in  substance   the  vendors  sold  to  themselves;    but  the   Court  ao-reement. 

held  that  the  company,  being  a  separate  entity,  was  the  purchaser, 
and  that  it  was  not  possible  to  disregard  the  fact  and  treat  the 
members  as  the  company  without  disregarding  the  settled  legal  dis- 
tinction between  the  members  and  the  company  of  which  they  are 
corporators. 

Newman  d  Co.,  (1895)  1  Ch.  685.     In  this  case  one  Newman  had  Kewman  o,-  (h. 
converted  his  business   into  a  private   company,   and  had  applied  (Present  to 
funds  of  the  company  to  ultra  vires  purposes.     This  was  done  with  ^.j,.^.,  \ 
the  privity  and  consent  of  the  other  members,  and  it  was  contended 
that,  as  it  w^as  a  private  company,  no  objection  should  be  made 
to   such   transactions;    but  it  was   held  otherwise.      The   following 
extracts  from  the  judgment  of  Lindley.  L.  J.,  are  in  point:  — 

"  It  is  true  that  this  company  was  a  small  one,  and  is  what  is  called  a  private 
company,  but  its  corporate  capacity  cannot  be  ignored.  Those  who  form  such 
companies  obtain  special  advantages,  but  accompanied  by  some  disadvantages. 
A  registered  company  cannot  do  anything  which  all  its  members  think  expedient, 


y4o 


PRIVATE  COMPANIES. 


rOnAP.  X 


and  which,  apart  from  the  law  rc^latin^j  to  incorporated  oompanios,  thoy  niiffht 
lawfully  do  as  inrorporated.  A  company's  asset-s  are  its  property,  and  not  the 
property  of  the  shareliolders  for  the  time  being;  .  .  .  Mr.  G.  Newman  and  hi.- 
co-directors  evidently  ignored  their  legal  position  entirely.  They  regarded 
Mr.  G.  Newman  as  the  company,  and  it  never  seems  to  have  occurred  to  them 
that  he  and  his  brother.'^  could  not  do  as  they  liked  with  what  they  regarded  a.s 
their  own  property,  or,  rather,  as  his,  for  he  and  his  children  held  the  bulk  of 
the  shares.  If  this  view  were  correct  in  point  of  law — if  the  body  corporate 
could  be  disiregarded — it  would  follow  that  Mr.  G.  Newman  and  his  brothers 
would  be  liable  without  limit  for  the  debts  which  were  contracted  in  the  name 
of  the  company.  This  would  bo  a  just  and  proper  result  to  arrive  at;  but  the 
Court  is  precluded  by  the  terms  of  the  Companies  Act,  1862,  ss.  191,  192,  from 
adopting  it.  The  Court  is  bound  to  recognize  the  company  as  incorporated,  and 
to  give  effect  to  all  the  consorjuences  of  such  incorporation." 


(ialotiwii  V. 
Salomon  >j- 

(One-man 

company 

legal.) 


Co. 


It  was  a  pity  the  priaeiplos  so  clearly  expounded  here  were  not 
adliered  to  by  the  Court  of  Appeal. 

Salomon  v.  Salomon  d'  Co.,  (1897)  A.  0.  22,  dealing  \vith  one-man 
and  other  small  compaiiie.s.  In  roinmon  parlance,  a  "one-man 
company  "  is  a  company  in  which  all,  or  practically  all,  the  shares 
belong  to  one  man,  e.g.,  where  the  capital  is  divided  into  100,000 
shares  and  99,994  of  them  are  held  by  one  man,  wiiilst  the  remaining 
six  belong  to  other  persons  more  or  less  subject  to  his  intluenco,  afi 
his  clerk.s  or  relatives.  A  "two-man  company  "  has  a  corresponding 
meaning. 

Thou.sands  of  private  companies  have  been  formed  within  the  last 
quarter  of  a  century  having  the  great  bulk  of  their  share  capital  in 
the  names  of  one,  two,  three,  four,  or  five  principal  shareholders;  the 
other  members  holding  only  one  share  apiece,  and  being  mere 
nominees  of  the  principal  shareholders  or  shareholder;  and  until  the 
year  1894  no  doubt  was  openly  expressed  as  to  the  regularity  of  the 
constitution  of  such  companies. 

In  that  year,  however,  in  the  case  of  Broderip  v.  Salomon,  (1895) 
2  Ch.  323,  the  question  was  for  the  first  time  raised,  and  the  regularity 
of  the  constitution  of  a  so-called  "  one-man  company  "  was  challenged 
in  the  High  Court  of  Justice. 

The  facts  of  that  case,  shortly  stated,  were  as  follows:  Salomon,  a 
solvent  leather  merchant,  owned  a  profitable  business,  and  in  order  to 
obtain  the  advantages  of  limited  liability  (supra,  p.  912  et  seq.),  he 
determined  to  convert  his  business  into  a  private  company.  Of  the 
shares  in  the  capital  he  took  20,000,  and  his  wife  and  sons  and 
daughter  each  took  one.  No  one  else  ever  had  a  share  in  the  com- 
pany. He  also  received  mortgage  debentures  for  10,000^  as  part 
of  the  consideration  payable  to  him  for  the  transfer  of  the  business. 
These  debentures  he  mortgaged  to  one  Broderip  as  seciu'ity  for  a 
loan.  The  boot  trade  later  on  became  unexpectedly  depressed,  and  at 
the  end  of  the  year  the  company  got  into  difficulties.  Broderip  then 
brought  an  action  to  enforce  the  debentures,  and  a  winding-up  order 
was  shortly  afterwards  made  against  the  company  on  another  credi- 
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tor's  petition.  There  were  unsecured  creditors  to  tlie  extent  of  several 
thousands  of  pounds.  The  learned  judge  before  whom  the  action 
came  conceived  the  singular  notion  that  the  company,  although  duly 
incorporated,  was  a  sham,  and  that,  although  it  was  a  distinct  entity, 
it  was  a  mere  alias  for  Salomon,  and  he  decided  in  effect  that,  in  the 
circumstances,  Salomon  was  bound  to  pay  the  unsecured  creditors 
out  of  his  own  pocket,  although  his  shai'es  had  already  been  paid 
up  in  full. 

Tlie  case  then  went  to  the  Court  of  Appeal,  and  was  re-heard  by 
the  Lords  Justices  Lindley,  Lopes,  and  Kay,  who,  strange  to  say, 
affirmed  the  decision,  and  in  doing  so  expressed  views  of  a  still  more 
remarkable  character.  Lindley,  L.  J.,  said:  "  The  Legislature  never 
contemplated  an  extension  of  limited  liability  to  sole  traders  or  to  a 

fewer  number  than  seven Although  in  the    present    case 

there  were,  and  are,  seven  members,  yet  it  is  manifest  that  six  of 
them  are  members  simply  in  order  to  enable  the  seventh  himself  to 
carry  on  business  with  limited  liability.  The  object  of  the  whole 
arrangement  is  to  do  the  very  thing  which  the  Legislature  intended 
not  to  be  done." 

And  Lopes,  L.  J.,  said:  "It  was  never  intended  that  the  company 
to  be  constituted  should  consist  of  one  substantial  person  and  six  mere 
dummies,  nominees  of  that  person  without  any  real  interest  in  the 
compan}' .  The  Act  contemplated  the  incorporation  of  seven  indepen- 
dent bond  fide  members  who  had  a  mind  and  will  of  their  own,  and 
were  not  the  mere  puppets  of  an  individual  who,  adopting  the 
machinery  of  the  Act,  carried  on  the  whole  business  in  the  same  way 
as  before,  when  he  was  a  sole  trader." 

And  Kay,  L.  J.,  said:  "  The  statutes  were  intended  to  allow  seven 
or  more  persons,  bond  fide  associated  for  the  purposes  of  trade,  to 
limit  their  liability  under  certain  conditions  and  become  a  corpora- 
tion, but  they  were  not  intended  to  legalize  a  pretended  association  for 
the  purpose  of  enabling  an  individual  to  carry  on  his  own  business 
with  limited  liability  in  the  name  of  a  joint  stock  company." 

The  views  thus  exj)ressed  naturally  created  great  uneasiness,  not 
to  say  [doubt  and  anxiety,  and  some]  consternation,  in  the  minds  of 
those  who  were  interested  in  private  companies,  and  well  they  might, 
for  their  effect  would  have  been  to  disincorporate  and  w^reck  thousands 
of  flourishing  concerns. 

However,  experts  in  company  law  soon  arrived  at  the  conclusion 
that  the  decisions  of  both  Courts  were  erroneous,  and  that  the  views 
expressed  by  them  were  unsound,  and  in  the  next  edition  of  his  work 
"Private  Companies"  the  author  ventured  to  make  the  following 
observations:  — 

"  Grave  doubts  exist  whether  the  views  expressed  in  these  dicta  are  well 
founded.  It  is  pointed  out  that  there  is  not  a  syllable  in  the  Act  to  show  that 
it  was  intended  to  enact  that  limited  liability  should  be  conditional  on  there 
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l)('ing,  and  continuing  to  be,  seven  nicnibers  '  beneficially  '  or  *  substantially  ' 
interested  in  the  company;  and  it  is  argued,  with  some  reason,  that  if  the 
Legislature  had  intended  to  impose  such  a  condition  it  would  have  said  so  in 
plain  terms.  Again,  it  is  said  that,  if  this  was  the  intention,  it  is  very  singular 
that  sect.  48  of  the  Act  says  not  a  word  on  the  subject.  That  section  provides 
that  if  any  company  under  the  Act  carries  on  business  when  the  number  of  its 
members  is  less  than  seven  for  a  period  of  six  months  after  the  number  has 
been  so  reduced,  any  person  who  is  a  member  of  such  company  during  the  time 
that  it  so  carries  on  business  after  such  period  of  six  months,  and  is  cognizant 
of  the  fact  that  it  is  so  carrying  on  business  with  fewer  than  seven  members, 
.shall  be  severally  liable  for  the  payment  of  the  whole  of  the  debts  of  the  com- 
pany contracted  during  such  time. 

"  If  the  intention  wjvs  as  suggested,  it  would  have  been  easy  to  deal  with  the 
matter  in  this  section,  and  use  the  phrase,  '  members  beneficially  and  substan- 
tially interested,'  with  a  proper  definition  of  the  word  '  substantially,'  but  the 
section  observes  a  significant  silence. 

"  Further,  it  is  said  that  if  the  law  be  as  suggested,  the  Legislature  has,  in 
€ffect,  laid  a  trap  for  the  unwary,  for  it  offers  limited  liability  conditionally 
on  there  being  seven  members,  without  a  word  as  to  '  beneficial  '  or  '  sub.^tantial  ' 
holding;  and  yet.  if  the  dicta  be  good  law,  a  shareholder  may  find  that  he  is 
under  unlimited  liability,  because  his  interest,  compared  with  that  of  the  other 
members,  is  too  large. 

"  Again,  it  is  said  tliat  it  is  a  well-.settled  rule  in  the  interpretation  of  .Vets 
■of  Parliament  that  what  an  Act  does  not  prohibit  may  be  done,  or,  rather,  that 
-a  thing  is  either  prohibited  by  the  Act  or  is  not  prohibited,  and  that  in  the 
latter  case  there  is  no  obligation  not  to  do  what  the  Legislature  has  not  really 
prohibited  (6  H.  L.  C.  338;  L.  R.  8  C.  P.  64);  and  that  it  is  the  duty  of  the 
judges  to  interpret,  and  not  to  legislate  or  to  provide  for  cases  which  the 
Legislature  has  not  thought  fit  to  provide  for  (1  C.  D.  161);  and  it  is  said 
that  the  dicta  in  Bro(frrip  v.  Salomon  in  effect  go  beyond  the  Act,  and  depart 
from  this  rule,  and  are  therefore  to  be  disregarded. 

"  Nor  is  it  easy  to  answer  these  objections  and  arguments." 

The  event  justitied  the  author's  criticisms,  for  the  House  of  Lords, 
in  November,  189G,  reversed  the  decision  of  the  Court  of  Appeal,  and 
•determined  that  the  views  e.xpressed  by  the  learned  judges  there  were 
•entirely  erroneous  and  unsound.  Salomon  v.  Salomon  <&  Co.,  (1897) 
A.  C.  22.  The  noble  and  learned  lords  who  heard  the  case  were  the 
Lord  Chancellor  (Lord  Halsbury),  Lord  Watson,  Lord  Herschell, 
Lord  Macnag-hten,  Lord  Morris,  and  Lord  Davey,  and  thev  were 
unanimously  of  opinion  that  a  one-man  company  was  not  an  abuse 
•of  the  Act,  and  a  fortiori,  that  two-men,  three-men,  or  four-men 
companies  Avere  not  open  to  objection. 

In  arriving  at  this  conclusion,  the  law  lords  all  laid  stress  on  tlie 
well-settled  rule  of  the  common  law.  rhat  the  intention  of  Parliament 
is  to  be  sought  for  in  the  words  of  the  enactment.  "  I  can  only,"  said 
the  Lord  Chancellor,  'find  the  true  intent  and  meaning  of  the  Act 
from  the  Act  itself."  "In  a  Court  of  Law  or  Equity,"  said  Lord 
Watson,  "  what  the  Legislature  intended  to  be  done  or  not  to  be  done 
can  only  be  legally  ascertained  from  that  which  it  has  chosen  to 
•enact  either  in  express  words  or  by  reasonable  and  necessary  implica- 
tion."    "I  know,"  said  Lord  Herschell,  "of  no  meaais  of  ascertain- 
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ing  what  is  the  intent  and  meaning-  of  the  Companies  Act,  e«ccept 
by  examining  its  provisions  and  finding  what  regulations  it  has 
imposed  as  a  condition  of  trading  with  limited  liability." 

And  applying  this  elementary  and  time-honoured  rule,  the  Lords 
held  that  all  the  Act  required  was  that  there  should  be  seven  members, 
-each  of  whom  should  hold  one  share  at  least;  that  this  was  the  con- 
dition imposed  by  the  statute,  and  that  there  was  no  foundation  for 
the  suggestion  that  such  a  company  was  irregular  because  some  or 
•one  of  the  seven  members  happened  to  hold  a  relativel}^  small  or  a 
relatively  large  number  of  shares,  or  held  them  in  trust  for  another 
member  or  members. 

"  The  statute,"  said  the  Lord  Chancellor,  "  enacts  nothing  as  to  the 
■extent  or  degree  of  interest  which  may  be  held  by  each  of  the  seven, 
•or  as  to  the  proportion  of  interest  or  influence  possessed  by  one  or  the 
majority  of  the  shareholders  over  the  others.  One  share  is  enough. 
....  If  they  are  shareholders,  they  are  shareholders  for  all  pur- 
poses, and  even  if  the  statute  was  silent  as  to  the  recognition  of  trusts, 
1  should  be  prepared  to  hold  that  if  six  of  the  seven  were  cestuis  que 
trust  of  the  seventh,  whatever  might  be  their  rights  inter  se,  tlie 
statute  would  have  made  them  shareholders  to  all  intents  and  j)ur- 
po.se.s  with  their  respective  rights  and  liabilities." 

As  to  the  objection  that  the  formation  of  the  company  was  a  mere 
scheme  to  enable  the  founder  to  carry  on  business  in  the  name  of  the 
company,  the  Lord  Chancellor  said:  "I  am  wholly  unable  to  follow 
the  proposition  that  this  was  contrary  to  the  true  intent  and  meaning 
■of  the  Companies  Act.  I  can  only  find  the  true  intent  and  meaning  of 
the  Act  from  the  Act  itself,  and  the  Act  appears  to  me  to  give  the  com- 
pany a  legal  existence,  whatever  may  have  been  the  ideas  or  schemes 
of  those  who  brought  it  into  e.xistence";  and  as  to  the  suggestion 
that  the  whole  arrangement  Avas,  in  the  words  of  Lindley,  L.  J.,  "to 
do  the  very  thing  which  the  Legislature  intended  not  to  be  done,"  the 
Lord  Chancellor  said:  "  It  is  obvious  to  inquire  '  Where  is  that  inten-  '<• 

tion  of  the  Legislature  manifested  in  the  statute  ?'  It  is,  of  course,  easy 
to  say  that  it  was  contrary  to  the  intention  of  the  Legislature — a 
proposition  wdiich,  b}^  means  of  its  generality,  it  is  difficult  to  bring  to 

the  test If  the  Legislature  intended  to  prohibit  something, 

you  ought  to  know  what  that  something  is.  All  it  has  said  is  that  one 
share  is  sufficient  to  constitute  a  shareholder,  although  the  shares  may 
be  one  hundred  thousand  in  number.  Where  am  I  to  get  from  the 
statute  itself  a  limitation  of  that  provision,  that  the  shareholder  must 
be  an  indejjendent  and  beneficially  interested  person?  ....  I  must 
decline  to  insert  in  the  Act  of  Parliament  limitations  which  are  not  to 
be  found  there." 

Lord  Herschell  said:  "It  was  said  that  in  the  present  case  the  six 
shareholders  other  than  the  appellant  were  mere  dummies,  his 
nominees,  and  held  shares  in  trust  for  him.  I  will  assume  that  this 
was  so.  In  my  opinion  it  makes  no  difference.  The  statute  forbids 
entry  in  the  register  of  any  trust,  and  it  certainly  contains  no  enact- 
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meut  that  each  of  the  seven  poisons  subscribiiit;-  the  luemoranduui 
must  be  beneficially  entitled  to  the  share  or  shares  for  which  lu' 
subscribes.  .  .  .  Wo  have  to  interpret  the  law,  not  to  make  it;  and 
it  must  be  remembered  that  no  one  need  trust  a  limited  company 
unless  he  so  pleases,  and  tliat  before  he  does  so  ho  can  ascertain,  if 
he  so  please,  what  is  the  capital  of  the  coiu})Hny  and  how  it  is  held. 
.  .  Many  industrial  and  bankinj):  companies  of  tiie  lii2:iiost  standing- 
and  credit  have  in  recent  years  been,  to  use  a  common  expression, 
converted'  into  joint  stock  companies,  and  often  into  what  are 
called  private  companies,  where  tlie  whole  of  the  shares  are  hold  by 
the  former  partners.  It  appears  to  me  that  all  these  might  be  pro- 
nounced schemes  to  enable  them  '  to  carry  on  business  in  the  name  of 
the  company  and  with  limited  liability  '  in  the  very  sens<^  in  which 
these  words  are  used  in  the  judgment  of  the  C'ourt  of  Appeal.  The 
profits  of  the  concern  carried  on  by  the  com[)any  Avill  go  to  the  per- 
sons whose  business  it  was  befoi-e  the  transfer,  and  in  the  same 
proportions  as  before,  the  only  dill'erence  being  that  the  liability  of 
those  who  take  the  profits  will  no  longer  be  unlimited.  The  very 
object  of  the  creation  of  the  company  and  the  transfer  to  it  of  the 
business  is  that  whereas  the  liability  of  the  partners  for  debts  in- 
curred wa.s  without  limit,  the  liability  of  the  members  for  the  debts 
incurred  by  the  company  shall  be  limited.  ...  It  is  said  that  the 
respondent  companv  is  a  'one-man  company,'  and  that  in  this  respect 
it  dillers  from  such  companies  as  those  to  which  I  have  alluded;  but 
it  has  often  happened  that  a  business  transferred  to  a  joint  stock 
company  has  been  the  property  of  three  or  four  persons  only,  and 
that  tlie  other  subscribers  of  the  memorandum  liave  been  clerks  or 
other  persons  who  possessed  little  or  no  interest  in  the  concern.  1 
am  unable  to  see  how  it  can  be  lawful  for  three  or  four  or  six  t/O 
form  a  company  for  the  purpose  of  employing  their  capital  in  trading 
with  the  benefit  of  limited  liability,  and  not  for  one  person  to  do  so. 
provided  in  each  case  the  requirements  of  the  statute  have  been  com- 
plied with,  and  the  company  has  been  validly  constituted." 

Lord  Macnaghten  was  equally  clear,  and  said:  "There  is  nothing 
in  the  Act  requiring  that  the  subscribers  to  the  memorandum  should 
be  independent  or  unconnected,  or  that  they  or  any  of  them  should 
take  a  substantial  interest  in  the  undertaking,  or  that  they  should 
have  a  mind  and  will  of  their  own,  as  one  of  the  learned  judges 
seems  to  think  (Kay,  L.  J.),  or  that  there  should  be  anything  like  a 
balance  of  power  in  the  constitution  of  the  company.  In  almost  every 
company  that  is  formed  the  statutory  number  is  eked  out  by  clerks  or 
friends,  who  sign  their  names  at  the  request  of  the  promoter  or 
promoters,  without  intending  to  take  any  further  part  or  interest  in 
the  matter."  And  with  reference  to  the  suggestion  that  the  pro- 
motion of  the  company,  with  a  view  to  obtaining  limited  liability  and 
to  the  issue  of  debentures,  was  objectionable,  his  Lordship  exj)ressed 
his  dissent,  and  said  that  "  Among  the  principal  reasons  which  induce 
persons  to  form  private  companies,  as  is  stated  very  clearly  by  Mr. 
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Palmer,  in  his  treatise  *  ou  the  subject,  are  the  desjre  to  avoid  the 
risk  of  bankruptcy  and  the  increased  facility  afforded  for  borrowing 
money.  By  means  of  a  private  company,  as  Mr.  Palmer  observes, 
a  trade  can  be  carried  on  with  limited  liability,  and  without  expos- 
ing- the  persons  interested  in  it,  in  the  event  of  failure,  to  the  harsh 
provisions  of  the  bankruptcy  law.  A  company,  too,  can  raise  money 
on  debentures  which  an  ordinary  trader  cannot  do.  Any  member 
of  a  company  acting-  in  good  faith  is  as  much  entitled  to  take  and 
hold  the  company's  debentures  as  any  outside  creditor.  Every 
creditor  is  entitled  to  get  and  hold  the  best  security  the  law  allows 
him  to  take." 

The  Supreme  Court  of  Appeal  has  tlms  happily  removed  what 
threatened  to  be  a  serious  obstacle  to  the  formation  and  working  of 
private  companies,  as  well  as  a  danger  to  existing  private  com- 
panies, and  has  once  for  all  disposed  of  the  erroneous  and  im- 
practicable views  enunciated  in  the  Courts  below. 

Wragg,  Limited,   (1897)   1  Ch.  796,  dealt  with  the  payment  for  Rr  Wnunj^ 
shares.     It  was  a  case  in  which  it  was  held  tliat,  where  a  private  ^^^j^-^^j;^ 
company   without  any  independent  executive  had  been  formed  to  a  business 
acquire"  a   particular   business  on  the   terms  of  a  specified   agree-  IJ^^^^^'^"'^^^ 
ment,   and  had  acquired  the  same  in  part  consideration  of  shares  independent 
credited  as  fully  paid  up,  such  shares  were  to  be  treated  as  fully  «xecntive.) 
paid   up  accordingly;     'provided."  said  Lord  Justice  Lindley,  "in 
that  ease  a  limited  company  does  so  honestly  and  not  colourably, 
and  provided  that  it  has  not  been  so  imposed  upon  £us  to  be  entitled 
to  be  relieved  from  its  bargain.     It  appears  to  be  settled  by  PeWs 
case,  5  Ch.  11,  and  the  others  to  which  I  have  referred,   .    .    .  that 
agi-eements  by  limited  companies  to  pay  for  property  or  services  in 
paid-up  shares  are  valid  and  binding  on  the  companies  and  their 
creditors.   .   .   .  Value  paid  to  the  company  is  measured  by  the  price 
at  which  the  company  agi-ecs  to  buy  what  it  thinks  it  worth  its 
Avhile   to  acquire.     Whilst  the  transaction  is  unimpeached,  this  is 
the  only  value  to  be  considered." 

And  Rigby,  L.  J.,  says  (at  p.  841)  in  the  same  ca.se:  "I  think 
that  the  series  of  authorities  cited  by  Lindley,  L.  J.,  beginning 
with  VelVs  case  (see  supra,  p.  61),  have  made  it  impossible,  in  such 
a  case  as  above  indicated,  to  inquire  effectually  into  the  value  of  the 
property  taken  in  exchange  for  shares  where  the  contract  itself  is 
not  impeached.  If  those  authorities  are  to  be  overruled,  that  must 
be  done  by  the  House  of  Lords." 

Felix  RadUij  &  Co.  v.  Hadley  (1897 ),  77  L.  T.  131  (Goodwill).    In  l[%^jf;fj^ 
this  case  the  defendant  had  converted  his  business  into  a  private  com-  (One- man 
pauy .    He  held  the  bulk  of  the  shares .    Later  on  he  parted  with  some  JJ^^J^^^  ""* 
of  the  shares  to  friends  and  others,  and  he  gradually  reduced  his  Late  oom- 
holding  until  finally  only  200  shares  stood  in  his  name;  the  manage-  J^^^'^^j^^^^* 

price  chati?»»3 
*  The  author's  "Private  Companies,"  27th  ed.,  1912.  to  coTnj>aii]i .) 
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early  bank- 
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sale  to 
company.) 


meuc  fell  into  other  hands,  and  later  on  the  action  was  brought 
against  the  defendant  claiming-  damage  for  excessive  price  paid  for 
goodwill  and  repayment  of  sums  taken  by  way  of  remuneration,  &c. 
The  action  was  heard  by  Byrne,  J.,  and  that  learned  judge  hold 
that  as  the  conversion  was  honestly  effected  there  was  no  foundation 
for  the  action,  which  accordingly  he  dismissed  with  costs.  It  was 
contended  that  the  price  paid  for  the  goodwill  was  e.xcessive,  and 
that  as  the  vendor  stood  in  a  fiduciary  position  to  the  company  li<! 
must  be  considered  as  having  acted  recklessly  and  improvidonily 
in  allowing  the  company  to  purchase  at  a  price  ascertained  upon 
the  footing  of  there  being  any  value  in  goodwill;  but  the  loanicd 
judge  was  not  satisfied  that  an  excessive  price  was  paid  for  llic 
goodwill,  and  observed  that  "goodwill  is  a  property  as  to  the  vahu' 
of  which  opinions  may  materially  and  honestly  differ.  It  is  worth 
more,  if  the  old  management  is  to  be  kept  up,  if  the  old  servantN 
are  to  1)0  retained — assuming  that  the  business  has  been  a\o11 
managed  and  well  served — than  if  the  management  is  to  be  new, 
and  untried  men  are  to  be  employed.  But  it  is  material  to  the  Aaluo 
if  the  old  manager  and  servants  retain  a  substantial  interest  in  the 
concern,  and  especially  if  the  expenses  of  the  management  are  to 
depend  upon  the  will  of  the  purchaser.  It  depends  upon  the  nature 
of  the  business,  the  expenditure  already  made  in  advertisement  and 
establishing  the  business,  the  reputation  existing,  and  the  proba- 
bilities of  the  market.  It  depends  upon  a  hundred  circumstances. 
It  is  worth  more  to  one  man  than  to  anotlier.  As  a  matter  of  fact, 
in  the  present  case,  I  am  not  satisfied  that  too  large  a  value  was  put 
upon  it." 

Hirth,  hi  re,  (1899)  1  Q.  B.  612  (Effect  of  vendor's  bankruptcy). 
A  trader,  who  was  liable  under  a  judgment  for  the  costs  of  an 
action,  purported  to  sell  his  business  to  a  company,  which  he  had 
formed  for  the  purpose,  in  consideration  of  fully  paid-up  shares 
and  of  the  company  undertaking  to  pay  his  debts.  He  Avas  the 
chairman,  managing  director,  and  secretary  of  the  company;  he  or 
his  nominee  held  substantially  the  whole  of  the  shares  in  it,  and  he 
had  the  complete  control  of  it,  including  the  power  to  draw  cheques, 
which  he  exercised  in  his  own  favour.  Within  three  months  of 
this  transaction  a  bankruptcy  petition  was  presented  against  him, 
grounded  on  his  non-compliance  Avith  a  bankruptcy  notice  in  respect 
of  the  costs  in  question,  and  a  receiving  order  was  made  Tipon  it. 
His  liabilities  exceeded  2,000Z.,  Avith  assets  nil.  BetAA^een  the  pre- 
sentation of  the  petition  and  the  making  of  the  order  a  resolution 
was  passed  for  the  voluntary  winding-up  of  the  company,  and  a 
liquidator  Avas  appointed.  Upon  a  motion  by  the  trustee  in  bank- 
ruptcy against  the  liquidator  impeaching  the  validity  of  the  transfer 
of  the  business,  the  Court  of  Appeal,  reA'ersing  Wright,  J.,  held 
that  the  transfer  Avas  fraudulent  and  an  act  of  bankruptcy;  that 
tlie  title  of  the  trustee  to  the  business  related  back  to  tlie  date  of  the 
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transfer,  and  overrode  the  claims  of  the  creditors  of  the  company  in 
the  winding-up;  and  that  the  liquidator  was  bound  to  hand  over  to 
the  trustee  the  assets  representing-  the  business  at  the  time  of  the 
transfer. 

Lindley,  L.  J.,  at  p.  G20,  said:  — 

"  Salomon's  case  has  decided  a  great  deal,  and  people  have  not  been  slow  to 
take  ad\antagc  of  it:  it  has  decided  that  a  company  can  be  legitimately  formed 
under  the  Companies  Acts  by  one  person,  or  one  or  two  persons,  with  all  the 
rest  men  of  straw,  and  that  there  is  at  present  no  machinery  except  winding-up 
by  which  it  can  be  extinguished.  .  .  .  But  the  question  was  never  raised  there 
whether  the  creditors  of  a  sole  trader  who  had  converted  himself  into  a  com- 
pany, and  transferred  all  his  assets  to  the  company,  could  not  impeach  the 
transaction  either  as  a  fraud  upon  the  creditors  under  the  Statute  of  Elizabeth, 
or  as  an  act  of  bankruptcy  under  the  Bankruptcy  Act,  1883.  .  .  .  To  reach 
[the  transaction  under  the  Statute  of  Elizabeth]  it  must  be  shown  that  the  sale 
was  of  the  whole,  or  substantially  the  whole,  of  [the  vendor's]  property;  and  it 
must  be  shown  that  the  company  had  notice  that  he  was  cheating  his  creditors." 
But  sect.  4,  sub-sect.  1  (b)  of  the  Bankruptcy  Act,  1883,  "  extends  the  Statute 
tof  Elizabeth  enormously,  because  here  the  Court  has  not  to  consider  whether  the 
person  who  takes  the  property  knows  anything  about  the  fraud,  nor  whether 
■that  which  is  transferred  is  the  whole,  or  substantially  the  whole,  of  the  debtor's 
property.  It  has  to  consider  the  debtor  and  what  he  has  done;  and  if  he  has 
■made  a  fraudulent  conveyance,  gift,  delivery,  or  transfer  of  his  property,  or  any 
part  thereof,  he  has  committed  an  act  of  bankruptcy.  ...  So  far  as  Hirth 
was  concerned,  he  had  recourse  to  this  scheme  to  defeat  the  people  who  were 
suing  him,  and  who  ultimately  got  an  order  against  him  for  more  costs  than  he 
■could  pay.  .  .  .  Having  been  adjudicated  bankrupt  upon  a  petition  which  was 
presented  on  May  12,  1898,  his  banlcruptcy  relates  back  to  the  transaction  of 
March  7,  1898,  if  that  was,  as  it  clearly  was,  a  fraudulent  conveyance  [to  the 
company]  within  the  meaning  of  the  4th  section  of  the  Bankruptcy  Act  of 
1883.   .   .   .  Supposing  that  this  company  were  an  ordinary  person,  the  title  of  > 

the  trustee  would,  in  my  opinion,  be  perfectly  plain.  What  effect  has  the  wind- 
ing-up of  the  company?     It  appears  to  me  that  it  really  has  none  at  all." 


The  essence  of  this  case  is  that  the  transfer  of  the  business  to  the 
company  was  a  fraud  on  the  vendor's  creditors,  and  so  an  act  of 
bankruptcy.  The  rights  of  the  company  in  such  a  case  are  con- 
sidered in  He  Slobodinsky,  p.  948,  infra;  and  see  In  re  Goldburg, 
Ex  parte  SUverstone,  (1912;  1  K.  B.  384,  p.  954,  infra. 

hi  re  Ely,  Ex  parte  The  Trustee  (1900),  48  W.  R.  693,  C.  A.     In  Eh),  in  rr, 

this  case  one,  Ely,  converted  his  business  into  a  company.     Subse-  -i!'^  TrmUc, 

quently  he  became  bankrupt,  and  the  sale  to  the  company  was  set  (Fraudulent 

aside  on  the  ground  that  the  same  was  a  fraudulent  conveyance  sale  to  com- 

under  sect.   4,  sub-sect.    1   (b),  of  the  Bankruptcy  Act,   1883,  and  of^vendor's'' 

the  company  and  the  directors  were  ordered  to  account;    but  the  bankruptcy. 

Court  of  Appeal  held  that  the  judgment  against  the  directors  could  ^^  directorsN^ 
not  be  supported.     "The  company,"  said  Collins,  L.  J.,  "has  been 
•carrying  on  a  business  which  belonged  to  the  trustee — which  was 
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not  their  owu  at  all.  That  being-  so,  the  tru.stee  is  at  liberty  to  say, 
'  I  am  iu  a  position  lo  sue  in  tort,  or,  in  the  alternative,  to  call  you 
to  account  for  the  proceeds  as  money  had  to  my  use."  If  he  chose 
to  proceed  in  tort  the  facts  would  justify  judgment  ag-ainst  the  com- 
pany and  its  directors  alike.  If  ho  chose  to  proceed  by  Avay  of 
account,  dealings  which  without  his  coii.sent  would  he  unlawful  are 
not  unlawful  now.  He  has  chosen  to  proceed  by  the  latter  course, 
but  at  this  point  another  fact  is  introduced  into  the  discussion.  It 
is  admitted  that  the  directors  have  paid  over  everything  that  they 
have  received.  To  ask  them  to  account  for  this  now  would  be  incon- 
sistent with  the  alternative  that  the  trustee  has  adopted:  the  two 
states  of  things  cannot  co-exist." 


Slobodinsky,  Re  Slobodinsktj,  Ex  parte  Moore,  (1903;  2   Iv.    15.   .317.     In  this 

lie,  Moore,         ^^g^g^  g      ^Yiq  was  an  insolvent  trader,  through  the  agency  of  N., 
(Another  ^^  December,  1902,  sold  and  transferred  his  business  and  book  debts^ 

sale  on  eve  of  the  business  of  M.  (which  he  had  contracted  to  purchase),  and  stock 
fill  P  cy-)  ijought  on  credit  and  not  in  the  ordinary  course  of  business,  to  a 
company  which  he  promoted  for  that  purpose.  The  purchase-money 
(3o,539Z.)  was  paid,  as  to  400?.  iu  cash,  as  to  10,000Z.  in  100  deben- 
tures of  lOOl.  each,  and  as  to  the  balance  in  fully  paid  shares.  The 
debentures,  at  the  rccjuest  of  N.,  were  issued  as  follows:  -seven  to 
B.,  fifteen  to  Z.,  thirty  to  N.,  thirty  to  M.,  and  eighteen  to  S.  The 
fully  paid  shares  were  allotted  to  IS.,  who  had  been  appointed  chair- 
man of  directors.  The  debentures  issued  to  N.  Avere  the  remunera- 
tion for  his  services  to  S.  in  the  matter,  and  B.  and  Z.  were  cash 
creditors  of  S.  The  first  acting  dii-ectors  of  the  company  and  N. 
were  the  mere  instruments  of  S.  in  carrying  through  this  transaction, 
which  divested  S.  of  substantially  all  his  property,  and  loft  him 
with  trade  creditors  to  a  larg-e  amount  and  some  casli  creditors  totally 
unprovided  for.  M.'s  business  was  g-cuuiue:  he  acted  in  good  faith 
and  Avithout  notice  of  any  fraud,  and  accepted  the  400?.  in  cash  and 
his  debentures  in  payment  for  his  business.  There  were  some  bond 
fide  shareholders  of  the  company.  Within  three  months  S.  was 
adjudicated  bankrupt,  and  Wright,  J.,  held  (1 )  that  the  transfer  of 
S.'s  property  to  the  companj^  was  fraudulent  and  an  act  of  bank- 
ruptcy within  sub-sect.  1  (b)  of  sect.  4  of  the  Bankruptcy  Act,  1883; 
that  the  company  had  notice  of  the  fraud;  and  that  under  sects.  43 
and  44  of  the  Act  the  trustee  in  bankruptcy,  as  against  the  company, 
was  entitled  to  the  property  of  S.;  (2)  that  N.  was  a  partj'^  to  the 
fraud,  and  that  his  debentures  Avere  not  a  charge  upon  the  propert}^ 
of  S.  in  the  hands  of  the  trustee;  but  (3)  that  M.  Avas  protected  by 
sect.  49  of  the  Act,  and  that  his  debentures  w^ere  a  charge  upon  the 
property  of  S.  in  the  hands  of  the  trustee  so  far  as  the  assets  of  the 
company  might  proA^e  insufficient  to  satisfy  the  same.  The  point 
in  this  case  was  that  the  company,  having  notice  that  the  transfer 
was  fravidulent,  could  not  claim  to  have  it  treated  as  a  "proteot^ed 
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transaction "'  under  sect.  49  of  the  Act.    See  also  Whe^tlei/'s  Trustee 
V.  H.  Whc^itley,  Ltd.  (1901),  85  L.  T.  491. 


Ee   A.    B.,   W.    N.    (1899)   233,   dealt   with   the   conversion  of  a  Me  A.  £ , 
lunatic's  business.     In  tliis  case  it  was  held  that  there  is  no  jurisdic-  a  lunatic, 
tion  under  sect.  117  of  the  Lunacy  Act,  1899,  to  sanction  the  sale  of 
the  property  of  a  lunatic  or  person  of  unsound  mind  in  consideration 
of  shares  in  a  company.    Re  Chaytor,  W.  N.  (1904)  195. 

Borland's  Trustees  v.  Steel  Bros.  &  Co.,  Ltd.,  (1901)  1  Ch.  279.  Borland's 

In  this  case  the  validity  of  a  provision  for  compulsory  retirement  sicel  2iro.s'. 

was  impeached.    The  impeached  article  had  been  adopted  by  special  (Validity  of 

resolution,  with  a  view  to  ensurino-  that  the  ordinary  shareholders  compulsory 

°         .  .  "^  retirement 

should  be  actively  engaged  in  the  business  either  as  managers  or  provision.) 

assistants.  The  article  empowered  the  directors  to  compel  any  person 
holding  shares  who  was  not  engaged  in  the  management  to  sell  and 
transfer  to  a  person  so  engaged  at  the  fair  value  not  exceeding  par, 
to  be  ascertained  as  therein  mentioned.  The  plaintiff,  as  trustee  in 
bankruptcy  of  a  shareholder,  became  entitled  to  certain  ordinary 
shares  and  was  served  with  the  requisite  notice  to  sell  at  par.  The 
par  value,  calculated  according  to  the  articles,  would  be  about  8,650^., 
whereas  the  real  value,  as  the  plaintiff  alleged,  would  be  about 
34,000Z.  The  plaintiff — the  trustee — claimed  an  injunction  to  restrain 
the  company  from  enforcing  the  transfer,  and  relied  principally  on 
three  objections:  first,  that  the  provisions  of  the  articles  w-ere  re- 
pugnant to  the  legal  conception  of  the  nature  of  personal  property, 
and  were  consequently  invalid;  secondly,  that  the  provisions  were 
invalid  as  ta-ansgressing  the  rule  against  perpetuity;  and,  thirdly,  on  ^ 

the  ground  that  the  articles  constituted  a  fraud  upon  the  bankruptcy 
law;  but  Farwell,  J.,  in  a  luminous  judgment,  disposed  of  all  these 
objections.  As  to  the  two  first  objections,  the  learned  judge  con- 
sidered that  they  involved  an  attempt  to  apply  to  company  law  a 
principle  which  is  wholly  inapplicable  thereto. 

"  It  is  the  first  time  that  any  suggestion  has  been  made,  and  it  rests,  I  think, 
on  a  misconception  of  what  a  share  in  a  company  really  is.  A  share  according 
to  the  plaintiff's  argument  is  a  sum  of  money  which  is  dealt  with  in  a  particular 
manner  by  what  are  called,  for  the  purpose  of  argument,  executory  limitations. 
To  my  mind  it  is  nothing  of  the  sort.  A  share  is  the  interest  of  a  shareholder  in 
the  company  measured  by  a  sum  of  money  for  the  purpose  of  liability  in  the 
first  place,  and  of  interest  in  the  second,  but  also  consisting  of  a  series  of  mutual 
covenants  entered  into  by  all  the  shareholders  intei-  se  in  accordance  with 
sect.  16  of  the  Companies  Act,  1862.  The  contract  contained  in  the  articles  of 
association  is  one  of  the  original  incidents  of  the  share.  A  share  is  not  a  sum 
of  money  settled  in  the  way  suggested,  but  it  is  an  interest  measured  by  a  sum 
of  money  made  up  of  various  rights  contained  in  the  contract,  including  the 
right  to  a  sum  of  money  of  a  more  or  less  amount.  That  view  seems  to  me 
to  be  supported  by  the  authority  of  New  London  and  Brazilian  Bank  v. 
Brocklehanl-,  21  C.  D.  302.   .   .   .     Then  it  is  said  that  is  contrary  to  the  rule 
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against  perpotuity.  Now,  in  my  opinion,  the  rule  ao^ainst  porpotuity  Iijih  no 
application  whatever  to  personal  contracts.  If  authority  is  necessary  for  that, 
the  case  of  WUh/im  v.  Vane,  Challis,  2nd  ed.  401,  is  a  direct  authority  of  the 
House  of  Lords,  and  to  my  mind  an  even  stronf^cr  cam;  is  that  of   //'<//«//   v. 

Secretary  of  State  for  India,  10  H.  L.  C.  367 I  have  said  that  these 

articles  are  nothing  more  or  less  than  a  personal  contra<^-t  between  Mr.  Borland 
and  the  other  shareholders  in  the  company  under  the  16th  section  of  the  Com- 
panies Act,  1862.  Mr.  Borland  was  one  of  the  original  shareholders,  and  he  and 
his  tru.stec  in  bankruptcy  are  bound  by  his  own  contract.  I  do  not  know  that  ^ 
am  concerned  to  consider  the  case  of  other  shareholders  who  come  in  afterwards, 
but  if  I  am,  the  answer,  so  far  as  they  are  concerned  is,  that  each  of  them  in 
coming  in  exocutes  ad^'ed  .if  transfer  which,  in  the  terms  in  which  it  Ls  executed, 
makes  him  liable  to  all  the  provisions  of  tho  original  articles.  Mr.  Borian4 
cannot  be  heard  to  say  there  is  any  repugnancy  or  per])etuity  in  the  covenant 
he  has  entered  into,  and  his  trustee  in  bankruptcy  stands  in  no  better  position." 


As  to  the  third  objoctiou,  the  learued  judge  found,  as  a  fuel,  iliai 
the  articles  were  made  bond  fide,  and  constituted  a  fair  a<i^rct'uient 
for  the  purpose  of  the  business  of  the  company;  and  that  they  were 
not  obnoxious  to  the  bankruptcy  laws,  or  a  fraud  thereon. 

The  validity  of  these  special  transfer  clauses  was  also  iii)hcl(l  in  .ill .-(•'<•)>.  of 
Ireland  v.  Jameson,  (1904)  2  Ir.  Kep.  K.  M.   D.  644. 


Morrison  v. 
Morrison. 
(Conversion 
bv  executors.) 


Ue  Morrison,  Morrison  v.  Morrison,  (1901)  1  Ch.  701.  In  that  case 
it  was  proposed  tliat  the  e.xecutors  of  one  Morrison,  deceased,  should 
concur  with  the  other  partners  of  the  deceased  in  converting  into  a 
limited  company  a  business  in  which  the  deceased  was  interested  as  a 
partner.  It  was  proposed  that  the  partners  and  the  executors  of  the 
deceased  partner  should  receive  shares  and  debenture  stock  in  .satis- 
faction of  their  interests.  The  will  did  not  contain  any  special 
power.  The  executors  applied  to  the  Court  to  sanction  the  agreement^ 
and  for  liberty  to  take  the  shares  and  debenture  stock.  They  referred 
to  the  seventh  edition  of  this  work  and  the  various  cases  therein 
referred  to  in  which  the  Court  had  exercised  jurisdiction:  but,  strange 
to  say,  Buckley,  -J.,  held  that  the  Court  had  no  jurisdiction,  and  that, 
although  orders  on  the  footing  that  there  was  jurisdiction  had  no 
doubt  been  made  from  time  to  time,  they  were  to  be  considered 
"benevolent  orders."  in  other  words,  that  a  jurisdiction  which  had, 
undoubtedly,  been  exercised  in  hundreds  of  cases  by  the  most  eminent 
judges  was  non-existent.  This  was  indeed  a  startling  conclusion. 
See,  however,  the  next  following  case,  in  which  this  unfortunate 
decision  was  distinguished,  if  not  in  effect  overruled. 


Be  New.  Be  New;  Re  Leavers:  Re  Morley,  (1901)  2  Ch.  534.    In  this  case 

'Reconstruc-  shai'es  in  a  limited  company  had  been  settled.     The  company  had 

S°°  f       f  proved  a  great  success,  and  the  shares  were  at  a  premium  of  more 

Court  as  to  than  100  per  cent.     It  was  proposed  to  reconstruct  the  company,  and 
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lo  give  to  the  shareholders  larg-ely  increased  holdiug-s,   partly  in  trustees  of 

debenture  stock,  partly  in  preference  shares,  and  partly  in  ordinary  concurrimo'' 

shares;  but  the  will  did  not  contain  the  requisite  power.    The  trustees 

of  the  settlement  applied  to  the  Court  for  sanction  and  concurrence  in 

the  reconstruction;  but  Cozens-Hardy,  J.,  in  reliance  on  the  decision 

in  Morrison,  above  referred  to,  declined  to  sanction  the  same,  holding 

that  the  Court  had  no  jurisdiction.     The  case,  however,  was  carried 

to  tlio  Court  of  Appeal,  and  the  decision  was  reversed;  and,  indirectly, 

the  views  expressed  by  Buckley,  J.,  in  Morrison  were  dissented  from. 

The  judgment  of  the  Court  was  delivered  by  Lord  Justice  Eomer,  and 

was  in  the  terras  followins:: — 


'■  As  a  rule,  the  Court  has  no  jurisdiction  to  give,  and  will  not  give,  its  sanc- 
tion to  the  performance  by  the  trustees  of  acts  with  reference  to  the  trust  estate 
which  are  not,  on  the  face  of  the  instrument  creating  the  trust,  authorized  by- 
its  terms.  The  cases  of  Crawsliaij  (60  L.  T.  537),  decided  by  North,  J.,  and 
Morrison,  decided  by  Mr.  Justice  Buckley,  are  instances  where  the  Court  was 
asked  to  sanction  steps  to  be  taken  by  trustees  wliich  it  thought  unjustifiable, 
and  which  it  declared  it  had  no  jurisdiction  to  authorize.  But  in  the  manage- 
ment of  a  trust  estate,  and  espet-iaily  where  that  estate  consists  of  a  business 
or  shares  in  a  mercantile  company,  it  not  infrequently  happens  that  some 
peculiar  state  of  circumstances  arises  for  which  provision  is  not  expressly  made 
by  the  trust  instrument,  and  which  renders  it  most  desirable,  and  it  may  be  even 
essential,  for  the  benefit  of  the  estate,  and  in  the  interest  of  all  the  ccsticis  que 
trust,  that  certain  acts  should  be  done  by  the  trustees  which,  in  ordinary  cir- 
cumstances, they  would  have  no  power  to  do.  In  a  case  of  this  kind,  which  may 
reasonably  be  supposed  to  be  one  not  foreseen  or  anticipated  by  the  author  of 
file  trust,  where  the  trustees  are  embarrassed  by  the  emergency  that  has  arisen, 
and  the  duty  cast  upon  them  to  do  what  is  best  for  the  estate,  and  the  consent, 
of  all  the  beneficiaries  cannot  be  obtained  by  reason  of  some  of  them  not  being 
sill  juris,  or  in  existence,  then  it  may  be  right  for  the  Court,  and  the  Court  in 
a  proper  case  would  have  jurisdiction,  to  sanction,  on  behalf  of  all  concerned, 
such  acts  on  behalf  of  the  trustees  as  we  have  above  referred  to.  By  way  merely 
of  illustration,  we  may  take  the  case  where  a  testator  has  declared  that  some 
])roperty  of  his  shall  be  sold  at  a  particular  time  after  his  death ;  and  then, 
owing  to  unforeseen  change  of  circumstances  since  the  testator's  death,  when 
the  time  for  sale  arrives  it  is  found  that  to  sell  at  that  precise  time  would  be 
ruinous  to  the  estate,  and  that  it  is  necessary  or  right  to  postpone  the  sale  for 
a  short  time  in  order  to  effect  a  proper  sale:  in  such  a  case  the  Court  would 
have  jurisdiction,  and  would  authorize  the  trustees  to  postpone  the  sale  for  a 
reasonable  time.  It  is  a  matter  of  common  knowledge  that  the  jurisdiction  we 
liave  been  referring  to,  which  is  only  part  of  the  general  administrative  juris- 
diction of  the  Court,  has  been  constantly  exercised,  chiefly  in  Chambers.  Of 
course,  the  jurisdiction  is  one  to  be  exercised  with  great  caution,  and  the  Court 
will  take  care  not  to  strain  its  powers.  It  is  impossible,  and  no  attempt  ought 
to  be  made,  to  state  or  define  all  the  circumstances  under  which,  or  the  extent  to 
which,  the  Court  will  exercise  the  jurisdiction ;  but  it  need  scarcely  be  said  that 
the  Court  will  not  be  justified  in  sanctioning  every  act  desired  by  trustees  and 
the  beneficiaries  merely  because  it  may  appear  beneficial  to  the  estate;  and 
certainly  the  Court  will  not  be  disposed  to  sanction  transactions  of  a  speculative 
or  risky  character.  But  each  case  brought  before  the  Court  must  be  considered 
and  dealt  with  according  to  its  special  circumstances.  As  a  rule,  these  circum- 
stances are  better  investigated  and  dealt  with  in  Chambers.     Very  often  they 


952 


PRIVATE  COMPANIES. 


[Chap.  X. 


involve  matters  of  a  delicate  and  private  nature,  the  publication  of  which  is  not 
rcijuisito  on  any  good  ground,  and  might  cause  great  injury  to  the  trust  estate. 
"  With  these  general  observations  we  pass  to  the  cases  now  before  us.  The 
circumstances  and  the  evidence  have  been  considered  by  us.  We  do  not  think  it 
is  necessary  to  refer  to  them  in  detail.  We  need  only  say  that  they  relate  to  a 
j)rosperou8  limited  company  whose  shares  arc  fully  paid  up,  and  to  a  condition 
of  affairs  that  has  arisen  which  makes  it  desirable  in  the  interests  of  the  share- 
holders that  by  their  consent  the  company  should  be  reconstituted  by  the  com- 
pany being  wound  up  and  a  new  company  formed  to  take  over  its  assets.  The 
new  comj^any  is  to  be  like  the  old  company,  except  that  the  capital  is  larger 
and  that  the  new  company  will  have  power  to  issue  debentures.  The  shares  in 
the  old  company  will  be  represented  by  fully  paid-up  shares  and  debentures  in 
the  new  company.  Every  shareholder  who  is  sal  furis  agrees  to  the  scheme,  but 
some  shares  are  held  by  trustees  who  wish  the  sanction  of  the  Court  to  their 
assenting  on  behalf  of  beneficiaries  not  siti  juris  or  not  in  existence,  the  other 
l)pneficiarie3  agreeing.  We  understand  that  Mr.  Justice  Cozens-llardy  was 
liimself  satisfied  that  the  course  proposed  to  be  adopted  by  the  trustees  was 
one  which,  if  it  could  be,  should  be  sanctioned  by  the  Court.  We  think,  under 
the  circumstances  of  the  case,  that  the  Court  has  jurisdiction  to  sanction,  and 
ought  to  sanction,  the  proposed  acts  of  the  trustees.  But  the  evidence  should 
be  supi)lemented  so  as  to  make  clearer  the  points  urged  in  the  course  of  the 
argument  before  us  as  to  the  importance  of  further  capital  being  provided  by 
the  proposed  reconstruction  of  the  company,  the  issue  of  debentures  by  the  new 
company,  and  the  difficulties  that  will  arise  if  the  trustees  are  obliged  to  stand 
aloof  and  to  take  no  part  in  any  reconstruction.  Then,  in  the  cases  where  tho 
trustees  are  not  by  the  terms  of  the  trust  instrument  authorized  to  invest  in  tho 
shares  or  debentures  of  such  a  company  as  the  proposed  new  company,  they 
must  undertake  to  apply  to  the  Court  for  leave  to  further  retain  the  shares 
and  debentures  they  will  obtain  under  the  scheme  of  reconstruction  if  they 
desire  to  retain  them  beyond  one  year  from  the  time  the  reconstruction  is 
carried  out." 

Accordingly  the  Court  reversed  the  order  in  the  Court  below  and 
sanctioned  the  agreement.  In  Re  Tollemache,  (1903)  1  Ch.  955, 
Cozens-Hardy,  L.  J.,  considered  the  above  case  tlie  high- water  mark 
of  the  exercise  by  the  Court  of  its  extraordinary  jurisdiction  in. 
relation  to  trusts. 


Smith  V. 
Lewis. 

(Trustees  con - 
ouridng  in  a 
reconstruc- 
tion.1 


He  Smith,  Smith  v.  Lewis,  (1902)  2  Ch.  667.  In  this  case  the 
testator  held  fully  paid-up  ordinary  shares  in  a  company  which  had 
no  power  to  issue  preference  shares.  By  his  will  the  testator  autho- 
rized his  trustee  to  retain  any  part  of  his  estate  in  its  present  form  of 
investment.  After  the  testator's  death  the  company  was  recon- 
structed, and  each  shareholder  was  given  fully  paid-up  preference 
shares  and  fully  paid-up  ordinary  shares.  The  trustees  accepted  the 
shares  allotted  to  them  in  respect  of  their  shares  in  the  old  company. 
The  preference  shares  were  within  the  terms  of  the  investment  clause 
in  the  will,  and  the  question  was  wdiether  the  trustees  had  power  to 
retain  the  ordinary  shares  in  the  new  company.  It  was  held  by 
Buckle3\  J.,  that  the  ordinary  shares  in  the  new  company  came  within 
the  words  "in  its  present  form  of  investment,"  and  that  the  trustees 
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were  justified  in  retaining  them.  "  The  new  shares,"  said  his  Lord- 
ship, "came  to  the  trustees  because  the  testator  held  the  old  shares, 
and  for  no  other  reason.  The  shares  in  the  new  company  resulted 
from  the  shares  in  the  old  company  without  any  act  on  the  part  of 
the  trustees,  simply  because  they  held  the  testator's  shares.  To  get 
anything  else  they  would  have  had  actively  to  do  something,  namely, 
to  dissent  under  sect.  161.  The  trustees,  therefore,  have  not  made 
the  investment  in  the  new  shares.  The  altered  thing  they  have  is  the 
same  investment  in  an  altered  form,  resulting  from  qualities  inherent 
in  the  investment  which  their  testator  had." 

Ee  Sax,  Barnard  v.  Sax  (1893),  68  L.  T.  849.     The  testator  in  Bamardx. 
this  case  bequeathed  his  basiness  and  the  assets  thereof  to  his  three     '^"' 
sons,   on  condition  that  they  paid  his  wife  during  widowhood  an  intTa  co^m^ 
annuity ;  and  the  will  provided  that  if  the  testator's  sons  should  cease  pany  ceasing 
to  carry  on  the  said  business,  the  messuage  or  factory  in  which  it       ^^^'^^  ^"-^ 
was  carried  on  should  fall  into  and  form  part  of  his  residuary  estate. 
After  the   testator's  death  one  of    the    sons    retired,  and  assigned 
his  interest  to  his  brothers.     Subsequently  the  two  continuing  sons 
converted   the  business  into  a  company  and  became  the  managing 
directors  thereof  for  life,  and  all  the  shares  were  issued  to  the  sons 
or  their  nominees,  but  some  debentures  were  issued  to  outsiders.  The 
question  arose  whether  the  factory  had  or  had  not  in  the  circum- 
stances fallen  into  the  residue.     It  was  held  by  North,  J.,  that  the 
premises  had  fallen  into  the  residue;   that  the  assignment  by  the 
one  son  to  the  other  two  did  not  involve  a  ceasing  to  carry  on  the 
business,   but  that  the  assignment  to  the  company  did  so.      "The 
question,"  said  his  Lordship,  "is  whether,  under  these  circumstances, 
the  sons  have  ceased  to  carry  on  the  business.     I  think  they  have.        ^ 
They  have    sold    the    business,  and  the  agreement  was    that    the 
company  were   to  purchase  it  and  carry  on  the  business  as  their, 
successors." 

The  Capital  and  Counties  Bank  v.  The  Governor  and  Company  Capital  and 
of  the  Bank  of  England  (1889j,  61  L.  T.  516.     In  this  case  a  com-  Oountiesw. 
pany,  originally  formed  and  registered  as  a  common  law  partnership  England. 
under  7  Geo.   4,  had    gone    through    great    changes — increased  its  (Continuing 
capital  enormously,  changed  its  name  more  than  once,  become  a  body  ^^  company.) 
corporate  by  registration  under  Part  VII.   of  the  Companies  xlct, 
1862,  and  none  the  less  claimed  payment  of  an  annual  composition 
under  sect.  23  of  the  Bank  Charter  Act,  1844,  payable  by  the  defen- 
dants to  the  Hampshire  Banking  Company.    It  was  held  that,  having 
regard  to  sect.  193  of  the  Companies  Act,  1862,  the  company  had  not 
lost  its  identity,  and,  notwithstanding  all  its  transformations  and 
change  of  name,  it  still  was  in  law  the  successor  of  the  original  bank, 
and  therefore  continued  entitled  to  the  composition. 

Presoott,  Dimsdale,  Cave,  Tugwell  d  Co.  v.  Bank  of  England, 
(1893)  1  Q.  B.  351.     This  case  is  to  be  distinguished  from  the  pre- 
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Silverstone. 

(Private 

company 

fraud.) 


Barhy, 
Ex  parte 
Bronqhnm. 


ceding-  case.  Four  finns  of  baukei-s  by  agreement,  transferred  their 
business  to  a  new  company.  That  company  claimed  payment  of 
the  compositions  due  to  the  constituting  firms,  but  it  wa.s  held  that 
the  compositions  ceased  to  be  payable  when  such  firms  ceased  to 
carry  on  business,  and  that,  in  selling  their  businesses  to  the  new 
company,  they  had  in  fact  ceased  to  carry  on  their  businesses. 

In  Pe  Goldhunj,  Ex  pai'te  Silvefstone,  (,1912)  1  K.  J^.  ;}84.  In  this 
case  an  insolvent  trader  registered  a  private  company  called  'Rita, 
Limited,"  with  a  capital  of  2,000Z.,  divided  into  shares  of  1/.  each. 
It  was  practically  a  one-man  company.  The  trader  assigned  his 
business  to  the  company  for  shares  and  debentures,  and  induced  a 
bond  fide  mortgagee  of  his  business,  who  was  no  party  to  the  forma- 
tion of  the  company,  to  accept  some  of  the  debentures  in  substitu- 
tion for  his  mortgage.  Shortly  afterwards  the  trader  became  baidc- 
rupt,  and  his  assignment  to  the  company  was  set  aside  as  fraudulonl 
under  13  Eliz.  c.  5,  and  as  an  act  of  bankruptcy  under  sub-sect. 
(1)  (b)  of  sect.  4  of  the  Bankruptcy  Act,  1888.  The  company's 
debentures  were  Avorthless.  The  question  thereupon  arose,  what 
was  the  position  of  the  mortgagee?  And  it  was  held  that  he  was 
not  remitted  by  the  avoidance  of  the  assignment  to  his  original  posi- 
tion, and  had  no  charge  on  the  assets  of  the  bankrupt,  and  that  his 
only  right  was  to  prove  in  the  bankruptcy  of  the  trader  for  the 
damages  he  had  sustained  by  reason  of  the  trader's  fraud  in  inducing 
him  to  accept  worthless  debentures  in  substitution  for  his  securitv-. 

In  re  Darby,  Ex  -parte  BrougfuniL  (1911)  1  K.  13.  9.5.  lu  Ihis 
case  company  A.  was  formed  by  D.  and  B.,  who  promoted  another 
company  (C),  and  made  by  the  promotion  illegitimate  profits.  It 
was  held  that  in  the  bankruptcy  of  A.  and  B.  tlie  liquidator  of  the 
C.  company  was  entitled  to  prove  for  the  amount,  Salo-niony.  Salomon 
d  Co.,  supra,  p.   940,  being  distinguished. 

See  also  Trustee  of  Gonville  (a  Bankrupt)  v.  Patent  Caramel 
Co.,  Ltd.,  (1912)  1  K.  B.  .599;  In  re  Goldburg  (No.  2),  Ex  parte 
Page,  (1912)  1  K.  B.  606. 
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Agreement  by  Partners  to  convert  their  Business  into  a 
Private  Company  {simple  form) . 

AN  AGREEMT,  &c.,  between  A.,  of  ,  B.,  of  -,  and  C.    Form  305. 

of . 

Whereas  the  sd  A.,  B.,  and  C.  have,  for  many  years  past,  carried 

on  business  in  partnership  together  at ,  under  the  firm  or  style 

of .  And  whereas  the  sd  A.,  B.,  and  C.  are  desirous  of  (con- 
verting their  sd  business  into  a  ooy,  and  with  a  view  thereto  ]iave 
determined   to  enter  into  this  agreemt. 

Now   THEREFORE  IT  IS  DECLARED  aS  folloWS :  — 

1.  A  coy  shall  forthwith  be  formed  under  the  Companies  (Con- 
solidation') Act.  1908.  for  the  acquisition  and  carrying-  on  of  the  sd 
business. 

2.  The  memdum  of  asson  of  the  coy  shall  fix  the  capital  at£ , 

divided  into  shares  of  £ each,  and  each  of  the  parties  hto 

shall  subscribe  the  said  memdum  for  one  such  share,  and  four  other 
subscribers,  who  shall  each  subscribe  for  one  such  share,  shall  be 
selected  by  the  parties  hto. 

3.  By  the  arts  of  asson  of  the  coy  (1)  the  sd  A.,B.,and  (J.  shall 
be  appointed  permanent  directors,  &c.,  &e.  (here  insert  am/  n flier 
special  provisions  which  may  be  desired). 

4.  The  parties  hto  shall  enter  into  an  agreemt  (^hnftr  called  "the        ,, 
sal©  agreemt ")  with  the  coy  for  the  sale  and  transfer  to  the  coy  of 

the   business  afsd,  and  all  the  assets  thof,  as  from  the day  of 

,  in  conson  of  fully  pd-up  £ shares  in  the  capital  of 

the  coy,  and  of  the  coy  undertaking  to  pay  and  satisfy  all  the  debts 
and  liabilities  of  the  parties  hto  in  connection  with  the  sd  business, 
and  such  shares  shall  be  allotted  to  the  parties  hto  as  follows,  viz., 

to  the  sd  A. shares,  to  the  sd  B. shares,  and  to  the  sd  C. 

shares . 

5.  The  expenses  of  and  incident  to  this  agreemt,  and  tlie  forma- 
tion of  the  coy  and  the  conversion  of  the  sd  business,  shall  be  borne 
by  the  parties  hto  in  proportion  to  the  shares  to  which  they  are  to 
be  entld  as  afsd. 

6.  The  sale  agreemt  and  the  sd  memdum  and  arts  shall  be  pre- 
pared by  Messrs.  E.  &  Co.,  of,  &c.,  solicitors,  on  behalf  of  the  parties 
hto,  and  if  any  of  the  parties  hto  shall  have  any  difference  as  to  the 
forms  of  the  sale  agreemt  and  memdum  and  arts  afsd,  such  difference 
shall  be  referred  to  the  arbitration  of  R.  M.,  of.  &c.  (barrister-at- 
law) .  \i 

As  witness,  &c. 
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business. 


Sale. ' 


Sale  Agreements. 

AN  AGREEMT  made  the day  of ,  between  A.,  B.,  and  C, 

all  of (liuftr  called  "the  vendors"  ),  of  the  one  part,  and  A., 

B.  &  Coy,  Limtd  (hnftr  called  "the  coy"),  of  the  other  part: 

Whereas  the  vendors  have  for  some  time  past  carried  on  tlie  busi- 
ness of ,  at ,  in  the  county  of :  And  whereas  the  vendors 

recently  determined  to  transfer  the  sd  business  to  a  coy,  and  with  a 
view  thereto  they  have  caused  the  coy  to  be  registered:  And  whereas 
the  capital  of  the  coy  is  100,000?.,  divided  into  10,000  shares  of  10/. 
each. 

Now  THESE  PRESENTS  WITNESS  aud  declare  as  follows:  — 

1.   The  vendors  shall  sell  and  the  coy  shall  purchase— 

The  goodwill  of  the  sd  busine^ss  heretofore  carried  on  by  \\w 
vendors  at  the and  elsewhere. 

All  and  singular  the  freehold  and  leasehold  hereditaments,  trade 
marks,  licences,  copyright,  plant,  niachinery,  stock-in-trade,  furniture, 
implements,  utensils,  bills,  notes,  books  of  account,  and  fire  insurance 
policies,  to  which  the  vendors  are  ontld  in  connection  with  the  sd 
business. 

All  debts  owing  to  the  vendors  in  connection  witli  the  sd  business, 
and  the  full  benefit  of  all  securities  for  the  same. 

The  full  benefit  of  all  contract.s  and  enoao-ements  in  connection  with 
the  sd  business. 

All  other  ppty  whatsoever  and  wheresoever  to  wliich  the  vendors 
are  entld  in  connection  with  the  sd  business. 

The  above-mentd  assets  are  more  particularly  specified  in  the  state- 
ment thof,  which  has  been  entered  in  a  book  marked  "  A,"  and  for  the 
purpose  of  identification  subscribed  by  the  parties  hto  of  the  first  and 
second  parts  resply. 

[For  the  rest,  Form  31  ccm  be  adopted  with  suitable  modificatioris.'] 

As  to  stamp  duty,  sect.  59  of  the  Stamp  Act,  1891,  applies,  on  the  footing  that 
the  agreement  is  for  sale.  See  suprn,  p.  338;  Foster  v.  Inlnnd  Itevenuc, 
(1894)  1  Q.  B.  516. 


Form  307.        AN  AGREEMT  made  the day  of  ■ ,  1912,  between  A.,  B.,  k 

Another  ^•'  ^  "^^ (.hnftr  called  "  the  vendors  "),  of  the  one  pt,  and  A.,  B., 

&  Co.,  Limtd  (hnftr  called  "the  coy"),  of  the  other  pt.  Whereas 
the  vendors  are  the  joint  proprietors  of  an  ironmongery  business,  now 
carried  on  by  them  in  partnership,  under  the  firm  name  of  A.,  B.,  ct 

Co.,  at .     And  whereas  the  coy  has  been  formed  with  a  capital 

of  160,000Z.  divided  into  16,000  shares  of  lOL  each  to  take  over  the 
sd  business.     Now  therefore  it  is  hby  agreed  as  follows: — 
1.   The  vendors  shall  sell,  and  the  coy  shall  purchase — 
Firstly,  the  leasehold  hereditaments  specified  in  the  schedide  hto, 
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upon  which  the  sd  business  is  now  carried  on,  and  the  goodwill  of  tlie    Form  307. 
sd  business. 

Secondly,  the  moneys,  bills,  notes,  and  other  negotiable  instruments 
and  securities  for  money,  and  the  book  and  other  debts  and  choses  in 
action  of  the  sd  partnership,  and  the  full  benefit  of  all  contracts  and 
agreemts  to  which  the  vendors  are  entld  in  relation  to  the  sd  business. 

Thirdly,  the  plant,  machinery,  furniture,  stock-in-trade  and  effects 
of  the  sd  partnership  in  or  about  the  sd  leasehold  hereditaments. 

2.  As  part  of  the  eonson  for  the  sd  sale  the  coy  shall  allot  to  the 
vendors,  or  to  such  persons  as  they  shall  resply  direct,  15,800  of  it* 
shares,  to  be  numbered  8  to  15,807  inclusive,  and  such  shares  shall 
be  deemed  to  be  fully  pd  up,  and  shall  be  apportioned  as  follows, 
namely,  to  A.  7,900,  and  to  B.  &  C.  each  3,950. 

3.  As  the  residue  of  the  eonson  for  the  sd  sale  the  coy  shall  under- 
take, pay,  satisfy,  and  discharge  all  the  debts  and  liabilities  of  the 
vendors  in  relation  to  the  sd  business,  and  shall  indemnify  the  vendors 
and  their  respive  heirs,  exors,  and  admors,  estates  and  effects  against 
all  actions,  claims,  and  demands  in  respect  thof. 

4.  The  sd  sale  shall  be  completed  on  the day  of next, 

when  the  sd  shares  shall  be  issued  to  the  vendors.  On  or  at  any  time 
after  that  day  the  vendors  res])ly  will,  upon  the  request  and  at  the  cost 
of  the  coy,  execute  and  do  all  such  assurances  and  things  as  shall 
reasonably  be  required  by  the  coy  for  vesting  in  it  the  ppty  agreed 
to  be  hby  sold,  and  giving  to  it  the  full  benefit  of  this  agreemt. 

5.  Subject  as  afsd  the  vendors  shall,  as  from  the  date  hof,  be 
deemed  to  be  carrying  on  the  business  on  the  coy's  behalf,  and  shall 
account  to  and  be  indemnified  by  the  coy  accordingly. 

6.  The  coy  shall  accept,  without  investigation,  such  title  as  the 
vendors  have  to  the  ppty  hby  agreed  to  be  sold. 

As  witness  the  hands  of  the  vendors  and  the  common  seal  of  the 
coy,  the  day  and  year  first  above  written. 

The  Schedule. 
(This  will  contain  particulars  of  the  leasehold  hereditaments.) 

The  Memorandum  of  Association. 

This  agreement,  on  allotment  of  the  shares,  will  have  to  be  registered  under   Memorandum 
sect.  88  (1)  (b)  of  the  Act.  of  association . 

See  supra,  pp.  447,  504  et  seq.  Contemporaneously  with  the  preparation  of 
the  draft  agreement,  the  memorandum  and  articles  of  association  must  be  settled 
for  the  intended  company. 

The  memorandum  of  association  of  a  private  company  needs  only  two  sub- 
scribers (Companies  (Consolidation)  Act,  1908,  s.  2),  otherwise  it  does  not 
differ  from  that  of  a  public  company ;  but  where  the  company  is  to  be  formed 
for  the  purpose  of  converting  an  existing  business,  the  acquisition  of  that  busi- 
ness is  usually  specified  as  the  first  object.     See  supra,  Form  85. 
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As  to  the  Name. — Upon  the  conversion  of  a  business  into  a  private  company, 
tlie  style  under  which  the  business,  prior  to  the  conversion,  has  been  carried  on 
is  usually  adopted,  with  the  addition  of  the  word  ''  limited,"  in  order  to  retain 
the  goodwill  attaching  to  the  trade  name. 

Thus,  J.  Smith  and  Company  becomes  J.  Smith  and  Company,  Limited,  and 
Brown  and  Jones  becomes  Brown  and  Jones,  Limited.  Hut,  of  course,  the 
name  can  be  altered  if  thought  lit.  Sometimes  tiie  company  is  called  by  the 
name  of  the  principal  works  of  the  owner  of  the  business,  e.g.,  the  Padworth 
Ironworks,  Limited. 

The  following  show  some  of  the  different  classes  of  names  wliich  may  be 
adopted: — Barber's  Patents,  Limited;  The  IJurnham  Club  Buildings,  Limited; 
The  Alpha  Mining  Syndicate,  Limited;  Tlic  Northern  and  Southern  Corpora- 
tion,   Limited;    The   Association,    Limited;     Tlic    Sailing    Ship    Carmen, 

Limited;  The  Steamship  Mogul,  Limited;  The  Suburban  News,  Limited;  Peter 
Robinson's,  Limited;  "  Chic," Limited;  The  Wallpaper  Manufacturers,  Limited. 

As  to  the  Capital.- — This  is  generally,  in  the  case  of  a  private  company,  fixed 
at  a  sum  slightly  exceeding  the  aggregate  amount  of  the  shares  which  imder  the 
agreement  are  to  be  issued  to  the  vendors.  It  is  generally,  for  convenience, 
fixed  in  round  numbers.  In  the  above  case,  for  instance  (p.  957;,  the  vendors 
are  to  take  15,800  sluues^l58,000/.,  and  tlie  capital  is  accordingly  fixed  at 
160,000Z. 

If  the  members  of  tiic  firm  arc  seven  or  more  in  number,  tiie  capital  can,  if 
desired,  be  fixed  at  the  exact  amount  of  the  sliares  which  they  are  to  have,  and 
then  they  may  either  subscribe  the  memorandum  for  or  agree  to  take  from  the 
eomjiany  the  shares  in  tiie  usual  way;  but  if  they  subscribe  the  memorandum  for 
the  shares,  it  will  be  necessary  to  express  the  agreement  somewhat  ditiierently, 
e.g.,  by  providing  that  the  sale  shall  be  for  cash,  which  shall  be  satisfied  by 
crediting  as  paid  up  tiie  shares  subscribed  for  in  the  memorandum.  If  the 
vendors  are  less  than  seven  in  number  there  must  be  some  extra  shares  for  the 
persons  who  subscribe  the  memorandum  other  than  the  vendor  or  vendors. 

These  extra  subscribers  are  only  obliged  to  take  one  share  apiece,  but  of  course 
they  may,  if  the  vendors  consent,  subscribe  for  a  greater  number.  However, 
they  are  rarely  given  many  shares,  lest  they  should  interfere  in  the  management. 
Sometimes  the  capital  is  divided  into  preference  and  ordinary  shares.  The 
following  are  cases  in  which  such  a  division  is  sometimes  stipulated  for: 
(^1)  A  wealthy  member  of  a  firm  is  desirous  of  retiring,  but  at  the  request  of  his 
2)artners  agrees  to  leave  part  of  his  capital  in  the  business.  He,  however, 
stipulates  that  the  business  shall  be  converted  into  a  company,  and  that  his  share 
in  the  assets  of  the  firm  shall  be  paid  for  in  preference  shares.  (2)  A  capitalist 
is  willing  to  bring  additional  capital  into  a  business.  It  is  agreed  that  the  busi- 
ness shall,  in  the  first  place,  be  converted  into  a  company,  and  that  he  shall  bring 
in  the  additional  capital  bj^  subscribing  for  preference  shares.  The  rights  of  the 
preference  shareholders  will  be  defined  by  the  articles  of  association.  Ordinarily, 
their  right  is,  to  receive  out  of  the  profits  a  fixed  dividend,  e.ff.,  51.  per  cent, 
per  annum,  before  any  dividend  is  paid  to  the  other  shareholders.  Sometimes, 
in  addition  to  this,  it  is  provided  that  if  the  company  is  wound  up  the  preference 
share  capital  shall  be  returned  before  any  return  of  capital  is  made  to  the  holders 
of  ordinary  shares.     Sec  sepra,  p.  820. 

Sometimes  the  amount  of  the  share  is  made  a  present  to  the  extra  subscribers 
by  the  owner  or  owners  of  the  business;  sometimes  the  shares  of  the  extra 
subscribers  are  lield  in  trust  for  the  principal  shareholders. 

Articles  of  Association. 

Framing  of  In  the  case  of  a  private  company.  Form  251  will  generally  serve  as  a  basis  for 

the  articles        ^-j^g  articles  of  association. 
01  association. 
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The  articles  must,  however,  contaiu  a  clause  as  follows:  — 

The  conipauy  is  to  be  a  private  company,  and  accordingly  the  fol-  Form  307a. 

lowing  provisions  shall  have  effect,  namely: —  Limiting 

.  number  of 

(a)  The  number  of  members  for  the  time  being  or  the  company  members. 

('exclusive  of  persons  who  are  for  the  time  being  in  the 
employment  of  the  company)  is  not  to  exceed  fifty,  but 
where  two  or  more  persons  hold  one  or  more  shares  in  the 
company  jointly,  they  shall,  for  the  purposes  of  this  para- 
graph, be  treated  as  a  single  member. 

(h)  Any  invitation  to  the  public  to  subscribe  for  any  shares  or 
debentures  or  debenture  stock  of  the  company  is  hereby 
prohibited. 

(c)  The  right  of  transfer  of  shares  shall  be  restricted  as  herein- 
after provided. 

The  above  clause  is  based  on  sect.  121  (1)  of  the  Act  of  1908.  It  is  necessary 
to  insert  in  paragraph  (b)  tlie  words  "  or  debenture  stock  ''  unless,  indeed,  the 
articles,  like  the  Act  of  1908,  ])rovide  that  the  term  "  debenture  "  shall  include 
debenture  stock.  Then  the  words  of  paragraph  (a;  follow  the  terras  of 
sect.  121 ;  but  experience  has  shown  that  the  presence  of  these  words  may  be 
inconvenient,  for,  assuming  the  number  of  members  to  be  fifty,  plus  some 
employes,  and  one  of  tiie  employes  ceases  to  be  an  emjiloye  without  ceasing  to 
l)e  a  member,  the  number  of  members  would  exceed  the  statutory  maximum. 
It  is,  tlierefore,  not  uncommon  to  substitute  the  word  "  inclusive  "  for  the  word 
"  exclusive,"  or  to  insert  a  clause  enabling  the  directors  to  iind  a  purchaser 
for  the  shares  of  an  employe  member  who  ceases  to  be  employed. 

Sometimes,  where  it  is  difficult  to  keep  within  the  number  fifty,  several 
shareholders  place  their  shares  in  their  own  names  jointly  on  the  trusts  of  a 
deed,  and  thus  are  to  be  treated  as  a  single  member.  In  such  case  it  is  desir- 
able to  alter  tiie  articles  so  as  to  enable  each  of  the  joint  holders  to  vote  in:  n 
respect  of  his  si)ecified  proportion  of  the  joint  holding  as  if  he  were  the  sol© 
owner  thereof. 

All  clauses  in  its  articles  inconsistent  with  the  ('haracter  of  a  private  company 
must  be  omitted,  e.(/.,  39  and  40  {supra,  pp.  680,  681),  as  to  share  warrants,  and 
the  right  of  transfer  of  shares  must  be  restricted. 

Various  sections  of  the  Act  which  do  not  apply  to  private  companies  will 
V>ecome  applicable  if  the  company  should  determine  to  abandon  its  character  as  a 
jjrivate  company.  See  sect.  121  (2),  and  for  example,  sects.  80,  82,  which 
provide  for  the  filing  of  a  copy  of  any  prospectus  inviting  the  public  to  sub- 
scribe for  shares,  debentures,  or  debenture  stock,  or  if  no  prospectus  is  issued, 
of  a  statement  in  lieu  of  prospectus;  and  sect.  81,  which  provides  for  a 
number  of  matters  which  must  be  set  forth  in  any  such  j^rospectus ;  and 
sect.  85,  which  renders  it  necessary,  in  the  event  of  a  prospectus  offering 
shares  for  subscription  being  issued,  that  the  company  shall  not  proceed  to 
allotment  unless  the  minimum  subscription  specified  in  the  articles  and 
prospectus,  or,  if  none  be  so  specified,  then  the  whole  amount  of  the  share 
capital  offered,  is  subscribed  and  the  application  money  paid. 

So  long  as  the  articles  contain  the  prescribed  provisions  (sect.  121  of  the  Act), 
the  company  will  continue  to  be  a  private  company,  although  it  does  not  act 
in  conformity  therewith,  e.g.,  allows  the  number  of  members  to  exceed  fifty. 
Pm-k  v.  Royalties  Syndicate.  So  held  by  King's  Bench  Division  (Lord  Alver- 
stonc,  Hamilton  and  Bankes,  JJ.),  (1912)  1  K.  B.  330. 
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The  following  clauses  will  afford  some  iudicatiou  of  the  modifiuatioos  of 
Form  251  which  are  commonly  required  in  the  case  of  private  companies,  even 
without  reference  to  the  Act  of  1908. 


Form  308. 

Introductory 
note  to. 


Introductory  JS'ote. 

Where  an  established  business  is  converted  into  a  private  company  the 
founders  sometimes  desire  the  insertion  of  a  brief  introductory  note  statinpf  the 
circumstances  under  wliich  the  company  is  formed,  e.g. — 

"  The  business  which  the  above-iiainecl  coy  is  iorinod  to  take  over 
was  established  by  B.  iu  the  year  1870.  On  his  death,  in  the  year 
1885,  the  business  passed  to  his  two  sons,  B.  and  C,  and  was  carried 
on  by  them  in  partnership  until  the  year  1895,  when  D.  and  E.  were 
admitted  to  the  partnership.  Since  then  B.,  C,  D.  and  E.  have 
carried  on  the  business,  and,  having  regard  to  its  present  magnitude, 
they  have  determined  to  convert  it  into  a  private  coy,  and  these- 
articles  have  been  prepared  witli  a  view  thereto." 

Table  A.  is  commonly  excluded  as  unsuitable  to  a  private  company. 

Allotment  of  Shares. 

A  private  company  is  subject  to  sect.  88  of  the  Act  of  1908,  and  accordingly^ 
whenever  it  makes  any  allotment  of  shares,  it  must,  within  one  month  there- 
after, file  with  the  Registrar  of  Companies  proper  returns,  &c. 


Form  309. 

Restriction 
ou  issue  of 
shares. 


Restrictions  on  Allotment  of  Shares. 

1 .  The  shares  taken  by  the  subscribers  to  the  memdum  of  asson, 
and  those  to  be  allotted  pursuant  to  the  preliminary  agreemt,  shall 
be  dul}-  issued  by  the  directors,  bvit  no  further  shares  shall  be  issued 
without  the  authority  of  the  coy  in  general  meeting. 

2.  Subject  to  any  direction  to  the  contrary  that  may  be  given  by 
the  meeting  that  authorizes  the  issue  of  fiu'ther  shares,  all  further 
shares  authorized  to  be  issued  shall  be  offered  to  the  members  in 
proportion  to  the  existing  shares  held  by  them,  and  such  offer  shall  be 
made  by  notice  specifying  the  number  of  the  shares  to  which  the 
member  is  entld  and  limiting  a  time  within  Avhich  the  offer  if  not 
accepted  will  be  deemed  to  be  declined,  and  after  the  expiration  of 
such  time,  or  on  the  receipt  of  an  intimation  from  the  member  to 
whom  such  notice  is  given  that  he  declines  to  accept  the  shares 
offered,  the  directors  may  allot  or  otherwise  dispose  of  the  same  to 
such  persons  and  upon  such  terms  as  they  think  fit. 

A  clause  as  above,  or  like  the  following,  is  not  uncommonly  inserted,  iu  order 
to  give  the  existing  members  the  option  of  taking  up  the  shares.  It  will  be 
seen  that  the  above  clause  does,  but  the  following  does  not,  confine  the  option 
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to  a  member's  proportion.  Sometimes  the  option  is  only  given  to  the  pi'iucipal 
shareholders,  e.g.,  those  holding  more  than  500/.  capital.  Not  uncommonly 
tiie  following  clause  is  preferred:  — 

After  the  Issue  of shares  in  the  coy's  capital,  any  further  issue    Form  310. 

of  shares  shall  be  made  on  such  terms  and  conditions,  and  either  at  Anotherfonn 
a  premium  or  otherwise  as  shall  be  determined  by  extraordinary 
resolution,  and,  unless  otherwise  determined  by  extraordinary  re^ 
solution,  all  furtlier  shares  authorized  to  be  issued  must  in  the  first 
instance  be  offered  to  all  the  existing-  membei-s  for  the  time  being*. 
Such  offer  shall  be  made  by  notice  specifying-  the  number  of  shares 
authorized  to  be  issued,  and  the  terms  of  issiie,  and  stating-  that  the 
members  are  at  liberty  to  tender  for  the  same  during  a  period  to  be 
specified  in  the  notice,  and  not  being  less  than  seven  days  from  the 
date  thof.  Each  member  shall  be  at  liberty  to  make  a  tender  in 
writing,  delivered  at  the  office  within  the  period  afsd,  for  such  shares 
or  any  of  them  on  the  terms  specified,  and  the  directors  shall  allot  the 
shax-es  to  the  members  who  so  tender;  and  in  the  event  of  more  ehanes 
Jioiug-  tendered  for  than  are  authorized  to  be  issued,  the  sharers 
.•^liall  (as  nearly  as  may)  be  allotted  to  tlio  tendering  members  in 
proportion  to  the  capital  already  held  by  them  resply.  The  directors 
sliall  decide  by  lot  or  otherwise  any  difficulty  as  to  such  allotment. 

Classes  of  Shares. 

Sometimes  the  capital  of  a  private  company  is  divided  into  several  classes  of  Classes  of 
f;hares.     See  forms,  supra,  pp.  820  rt  xrq.;  for  cases  in  which  preference  shares   shares, 
may  be  desirable,  see  supra,  p.  812. 

Conversion  of  Shares  into  Stock,  and  Re-conversion  into 

Shares. 

Tliese  clauses  are  commonly  omitted;  in  the  (-ase  of  a  private  company  they 
are  of  little  practical  use. 

Increase  and  Reduction  of  Capital. 

See  Form  252,  cl.  33  et  seq.  Where  the  issue  of  shares  is  restricted,  as  in 
Forms  309,  310,  supra,  the  new  shares  are  usually  made  subject  to  the  like 
restrictions. 

Proceedings  at  General  Meetings. 

Sometimes  it  is  provided  that  a  poll  may  be  demanded  by  any  member,  and 
that  every  poll  shall  be  taken  at  the  meeting  without  adjournment — which  i.s: 
quite  practicable  in  the  case  of  a  private  company — and  occasionally  that  the 
chairman  shall  not  have  a  casting  vote. 

t'^uallj'  the  quorum  is  small. 
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"Chap.  X. 


Cl.\use  in  Articles  as  to  Execution  of  a  Deed  ok  Covenant 

HY  Members. 


Form  311. 

Clause  in 
articles  as 
to  deed  of 
covenant  to 
make  certain 
clauses  in 
articles 
unalterable. 


Tlie  subscribers  hto  shall  iorthwith  execute  au  indenture,  which 
has  ali-eady  been  prepared,  and  is  expressed  to  be  made  between  the 
coy  of  the  one  pt,  and  the  sd  subscribers  and  the  several  other  per- 
sons who  shall  hereaft-er  sign  their  names  and  affix  their  seals  thereto 
of  tlie  other  pt,  and  no  person  shall  at  anj-  time  hereafter  be  regis- 
tered as  a  member  of  the  coy  unless  and  until  he  shall  have  executed 
the  sd  indenture;  and  if  at  any  time  hereafter,  by  oversight  or  other- 
wise, any  person  shall  be  i)ermitted  to  become  a  member  before 
executing-  the  sd  indenture,  such  person  shall  be  deemed  to  have 
agreed  to  execute  such  indenture  lortliwith,  and  unless  he  executes 
the  same  within  seven  days  aftor  lie  is  registered  as  a  member  the 
coy  shall  be  at  liberty  to  authorize  its  secretary,  or  any  other  officer, 
to  execute  such  indenture  in  the  name  and  on  behalf  and  as  the 
attorney  of  such  person,  and  execution  by  the  person  .so  authorized 
shall  be  effective  for  all  ])urposes. 


Sometimes  it  is  desired  to  make  certain  arrangements  betwM'n  the  share- 
lioldcrs  which  it  is  not  necessary  or  expedient  to  set  forth  in  the  articles,  r.</., 
options  to  purchase  shares;  restrictions  on  the  power  to  alter  articles  without 
specified  covenants.  In  such  cases  a  deed  of  covenant  may  l)e  desirable  as 
above. 


Transfer  and  Transmission. 

A  restriction  on  the  right  to  transfer  the  shares  is  now  an  incident  of  a 
private  company,  as  defined  by  sect.  121  (1)  (a)  of  the  Companies  (Consolida- 
tion) Act,  1908.  The  clause  runs  thus: — -"For  the  purposes  of  this  Act,  the 
expression  '  private  company  '  means  a  company  which  by  its  articles  (a)  re- 
stricts the  right  to  transfer  its  shares." 

The  restriction — to  comply  with  the  section — must  be  general :  some  shares 
must  not  be  exempt  from  the  restriction.  It  is  sufficient  for  the  purpose  of  the 
section  to  provide — in  the  terms  of  the  common  clause — that  "  the  directors 
may  refuse  to  register  any  transfer  of  shares,"  but  usually  the  clause  is 
supplemented. 

In  Borland's  Trustee  v.  Steel  Brothers  ^  Co.,  (1901)  1  Ch.  279,  it  was  held 
tliat  provisions  in  a  company's  articles  compelling  a  shareholder,  at  any  time 
during  the  continuance  of  the  company,  to  transfer  his  shares  to  particular 
persons  at  a  particular  priee  was  not  void,  either  as  being  repugnant  to  absolute 
ownership  or  as  tending  to  a  perpetuity.     See  p.  949,  supra. 


Form  312. 

Hestricted 
ri^ht  of 


1 .  A  share  may  be  transferred  by  a  member  or  other  person  entld 
to  li-ansfer  to  any  member  selected  by  the  transferor;  but  save  as  afsd, 
and  save  as  provided  by  clause  6  or  8  hof,  no  share  shall  be  trans- 
ferred to  a  person  who  is  not  a  member  so  long  as  any  member  [or 
&n\  person  selected  by  the  directors  as  one  whom  it  is  desirable  in 
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the  interests  of  the  coy  to  admit  to  membership]  is  willing-  to  purchase 
the  same  at  the  fair  value. 

Sometimes  it  is  provided  that  these  restrictive  clauses  shall  not  apply  to  certain 
shareholders,  e.g.,  tlie  founders  of  the  concern,  or  to  part  only  of  the  shares 
held  by  them,  or  only  to  a  certain  class  of  shares,  e.g.,  those  which  are  to  be 
issued  to  the  employes  or  the  ordinary  shares.  In  such  cases  the  wording  must 
be  modified  accordingly,  e.g.,  "  An  ordinary  share  may  be  transferred,  i:c.  to 
anj'  member  holding  ordinary  shares  selected  by  the  transferor,"'  &c. 

2.  Except  where  the  transfer  is  made  pursuant  to  clause  G  or  8  Notice, 
liof,  the  person  proposing  to  transfer  any  shares  (hnftr  called  the 
proposing  transferor)  shall  give  notice  in  writing  i  hnftr  called  the 
transfer  notice)  to  the  coy  that  he  desires  to  transfer  the  same.  Such 
notice  shall  specify  the  sum  he  fi.xes  as  the  fair  value,  and  shall  con- 
stitut/C  the  coy  his  agent  for  the  sale  of  the  share  to  any  member  of 
the  coy  [or  person  selected  as  afsd]  at  the  price  so  fixed,  or,  at  the 
option  of  the  purchaser,  at  the  fair  value  to  be  fixed  by  the  auditor  in 
accordance  with  these  articles.  The  transfer  notice  may  include 
several  shares,  and  in  such  case  shall  operate  as  if  it  were  a  separate 
notice  in  respect  of  each.  The  transfer  notice  shall  not  be  i-evocablo 
except  with  the  sanction  of  the  directors. 

The  words  ''  pro])osing  transferor  "'  cover  tlie  shareholders  and  also  executors 
and  other  persons  taking  by  transmission  and  having  power  to  transfer.  Some- 
times, instead  of  providing  as  above,  it  is  provided  that  a  member  who  desires 
to  transfer  to  a  stranger  must  send  in  the  name  and  address  of  the  proposed 
transferee,  and  that  the  directors  may  approve  or  disapprove;  and,  if  they  dis- 
approve, the  member  may  require  tliem  to  find  a  purchaser,  and  if  they  do  not  ^ 
within  a  given  time  he  is  to  be  free  to  transfer. 

3.  If  the  coy  shall,  within  the  space  of  twenty-eight  days  after  Company's 
being  served  with  such  notice,  find  a  member  [or  person  selected  as  ^^^^"^ 
afsdj  willing  to  purchase   the  share   (hnftr  called  the  purchasing- 
member),  and  shall  give  notice  thof  to  the  proposing  transferor,  he 
shall  bo  bound,  upon  payment  of  the  fair  value,  to  transfer  the  share 
to  the  purchasing  member. 

Sometimes  it  is  desired  to  provide  that  the  company  itself  shall  purchase  the 
sliare,  but  in  the  case  of  a  company  limited  by  shares  this  is  not  allowable. 
Trevor  v.  Whitworth,  12  App.  Cas.  -tOQ.  See  supra,  pp.  477,  478.  Sometimes 
the  foregoing  provisions  are  modified,  thus:  — 

"  A  person,  whether  a  member  of  the  company  or  not  (hereinafter  called  the 
proposing  transferor),  who  desires  to  transfer  any  share  to  a  person  who  is  not  a 
member  of  the  company  must  serve  the  company  with  notice  in  writing  (here- 
inafter called  the  transfer  notice)  that  he  desires  to  make  such  transfer.  The 
transfer  notice  must  specify  the  name  and  address  of  the  proposed  transferee, 
and  the  sum  at  which  the  proposing  transferor  fixes  the  fair  value  of  the  shares, 
and  within  fourteen  days  after  the  service  of  such  notice  the  directors  shall  give 
the  proposing  transferor  notice  of  their  approval  or  disapproval  of  the  transfer, 
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Form  312.     -^^^  'f  tl'*\V  iipprove,  the  proposed  transfer  may  he  I'ortluvitli  carried  out  (subject 

only  t-o  clauses  —     •  hereof).     I5ut  if  they  disap})rove,  the  transfer  notice  shall  be 

deemed  to  constitutt^  the  company  the  aijent  of  the  proposinf?  transferor  for  the 
sale  of  the  share  to  any  member  of  the  eompany  or  person  sehicted  by  the 
directors  as  aforesaid  at  the  fair  value,  and  such  authority  shall  not  be  revocable: 
and  if  the  eompany  shall,  within  the  space  of  twenty-eii^ht  days."  ^^e. 


Auditor's 
certificate. 


4.  In  vdHv.  any  difiereuce  arises  betwooii  Uio  propowiiio-  trausiorui- 
ajul  the  |)urclia.siug-  member  ius  to  the  fair  value  of  a  share,  the  auditor 
shall,  on  the  applicon  of  eitlier  party,  certify  in  writing  tlio  sum 
which,  in  his  opinion,  is  the  fair  value,  and  such  sum  shall  be  deemed 
to  be  the  fair  value,  and  in  so  certifyin<>'  the  auditor  .shall  be  jcom- 
sidered  to  be  acting  as  an  expert,  and  not  as  an  arbitrator:  and 
accordingly  the  Arbitratioii  Act.  1889,  sluill  not  api)ly. 


Sometimes  it  is  provided  that  "  the  fair  value,"  or  "  the  current  transfer 
price,"  shall  be  a  sum  equal  to  the  amount  paid  up  on  the  share,  or  a  sum  to  Ix- 
fixed  at  the  ordinary  general  meotin*;;  in  each  year,  f.f/.:  — 

•'  At  the  ordinary  fjeneral  meetin<r  in  each  year  the  company  shall,  by  resolu- 
tion, declare  what  is  the  fair  value  of  a  share,  and  upon  any  sale  pursuant  to 

clause  hereof  the  amount  so  declared,  with  the  addition  thereto  of  five 

per  cent,  per  annum  from  the  date  of  the  meetinij^  to  the  date  of  the  completion 
of  such  sale  (less  any  dividend  in  the  meantime  paid),  shall  be  deemed  to  be 
the  fair  value  for  the  purpose  of  clause hereof." 

Another  form  is  to  strike  out  of  the  above  clause  the  words  "  the  auditor," 
and  all  subsequent  words,  and  to  substitute  for  the  same  the  words  "  the  dift'er- 
ence  shall  be  referred  to  two  arbitrators,  one  to  be  appointed  by  each  of  the 
parties  in  difference." 

But  there  is  this  objection  to  smli  a  form,  that  it  commits  the  parties  to  an 
arbitration  which  may  involve  full  discovery  of  all  books  and  documents  and 
not  a  little  worry  and  inconvenience. 

Sometimes  the  clauses  are  framed  so  that  a  member  must  offer  at  a  jjiice  to  In- 
fixed by  him,  with  a  provision  that,  if  the  price  is  not  agreed  to,  he  shall  not 
sell  to  any  one  at  a  lower  price.  If  this  is  desired,  alter  clause  1  by  substitutinji- 
for  "  at  the  fair  value  "  the  words  "  at  a  price  to  be  fixed  as  hereinafter  pro- 
vided"; and  in  clause  2  .substitute  "price  he  fixes"  for  "fair  value";  and  in 
clause  3  "  price  so  fixed  "  for  "  fair  value,"  and  omit  clause  4 ;  and  in  clause  6  for 
the  last  four  words  substitute  the  words  "  but  so  that  the  price  paid  shall  not  be 
less  than  the  price  fixed  by  the  retiring-  member  in  his  notice  to  the  company 
under  clause  2  hereof.  Before  passing  any  traiisfer  under  this  clause,  the  direc- 
tors may  require  the  transferor  and  transferee  respectively  to  make  declarations, 
pursuant  to  the  Statutory  Declarations  Act,  1835,  that  the  consideration  men- 
tioned in  the  transfer  is  the  true  consideration  paid  by  the  transferee  for  the 
transfer  of  the  share,  and  is  not  subject  to  any  deduction  or  rebate.  When  the 
retiring  member  cannot  find  a  purchaser  at  the  price  so  fixed,  he  may  give  a 
fresh  notice  under  clause  2  hereof." 

For  other  alternative  forms  as  to  fair  value,  see  Forms  313  and  313a,  in/rtf. 


Default  by 

proposing 

tninsferor. 


5.  If  in  any  case  the  proposing  transferor,  after  having  become 
bound  as  afsd,  makes  default  in  transferring  the  share,  the  coy  ma}- 
receive  the  ])urchase-money,  and  shall  thereupon  cause  the  name  of 
the  purcliasiiio-  member  to  be  entered  in  the  register  as  the  holder  of 
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the  share,  and  shall  hold  the  purchase- mo uej-  iu  trust  lor  the  propos-    Form  312. 

ing'  transferor.     The  receipt  of  the  coy  for  the  purchase-money  shall 

be  a  good  discharge  to  the  purchasing  member,  and  after  his  name 

has  been  ent-ered  in  the  register  in  purported  exercise  of  the  afsd 

power,  the  validity  of  the  proceedings  shall  not  bo  (pieslioned  b}^  any 

person. 

6.  If  the  coy  shall  not,  within  the  space  of  twenty-eight  days  after  Default  by 
being  served  with  the  transfer  notice,  find  a  member  willing  to  pur-  <^'^"'P''^'^>  • 
chase  the  shares,  and  give  notice  in  manner  afsd,  the  proposing  trans- 
feror shall  at  any  time  within  three  calendar  months  afterwards  be 

at  liberty,  subject  t«  clause  9  hof,  to  sell  and  transfer  the  shares  (or 
those  not  placed)  to  any  person  and  at  any  price. 

7.  The  coy  in  general  meeting  may  make  and  from  time  to  time  How  shares 

vary  rules  as  to  the  mode  in  which  any  shares  specified  in  anv  transfer  *^  ^^  offered 
•^  -^  ^  '  to  members, 

notice  given  to  the  coy  pursuant  to  clause  2  hof  shall  be  olfered  to  the 

members,  and  as  to  their  rights  in  regard  to  the  purchase  thof,  and 
in  particular  may  give  an}'  member  or  class  of  members  a  i)referential 
right  to  purchase  the  same.  Until  otherwise  determined,  every  such 
share  shall  be  offered  to  the  members  in  such  order  as  shall  be  deter- 
mined by  lots  drawn  in  regard  thereto,  and  the  lots  shall  be  drawji  in 
such  manner  as  the  directors  think  fit. 

Sometimes  it  is  provided  that  the  sliares  sliall  be  offered  (a)  as  in  Form  321, 
or  (b)  to  the  shareholders  successively,  accordinfr  to  the  number  of  shares  held  by 
them,  or  (c)  to  some  particular  shareholder,  c.r/.,  the  founder,  or  (d)  to  the 
members  whose  names  are  entered  in  a  register  of  applicants  in  rotation.  See 
for  example  Forms  317,  318,  infra. 

8.  Any  share  may  be  transferred  by  a  member  to  any  child  or  otlier  Rigiit  to 
issue,  son-in-law,  daughter-iji-law,  father,  mother,  brother,  sister,  ^^^^^^^. 
nephew,  niece,  wife,  or  husband  of  member,  and  any  share  of  a 
deceased  member  may  be  transferred  by  his  executors  or  administra- 
tors to  any  child,  or  other  issue,  son-in-law,  daughter-in-law,  father, 
mother,  brother,  sister,  nephew,  niece,  widow,  or  widower  of  such 
deceased  member  [to  whom  such  deceased  member  may  have  speeifi- 

oally  bequeathed  the  same],  and  shares  standing  in  the  name  of  the 
trees  of  the  will  of  any  deceased  member  may  be  transferred  upon  any 
change  of  trees  to  the  trees  for  the  time  being  of  such  Avill,  and  the 
restrictions  in  clause  1  hof  shall  not  apply  to  any  transfer  authorized 
by  this  clause. 

Sometimes  power  is  also  given  to  transfer,  with  the  approval  of  the  board, 
to  the  trustees  of  any  settlement  made  by  a  member,  or  to  any  person  who  has 
been  appointed  or  elected  a  director. 

'     9.   The  directors  may  refuse  to  register  any  transfer  of  a  share.  General 

77  1  xi        T        i.  power  to  re - 

(a)  where  the  coy  has  a  lien  on  the  share;  or  (b)  where  the  directors  ^^^^  transfer. 
arc  not  of  an  opinion  that  it  is  desirable  to  admit  the  proposed  trans- 
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Form  312.    feioe  to  memljership.     But  paragrapli  ib)  of  this  clause  shall  not 
^PPb'  [where  the  proposed  transferee  is  already  a  lupinl^er  [holding' 

more  than shares],  nor]  to  a  transfer  unulv  ptir.suunt  to  clause 

8  hof. 

Somotimes  the  wmds  in  brackets  arc  inserted  so  .is  to  exclude  small  sliare- 
liolders  from  the  benefit  of  the  exception.  Hut  in  sncli  cases  clause  1  will 
require  modification. 


Form  313. 

Fair  value  of 
ordinary 
shares  to  be 
declared  by 
general 
meetings. 


The  fair  value  afsd  shall  be  ascertained  a.><  follows: 

(a)  The  coy  in  general  meeting-  may  from  time  to  time,  by  re*J0- 

lutiou  passed  by  a  majority  of  not  less  than  three-fourths 
in  value  of  the  holders  of  ordinary  shares,  declare  the  fair 
value  of  ordinary  shares  to  be  thereafter  dealt  with  in 
accordance  Avith  clause  31  hof. 

(b)  Such  resolution  shall  remain  in  forcre  until  the  expiration  of 

one  year  after  the  passing  thof.  or  for  such  less  period  as. 
shall  be  specified  therein,  or  until  by  siniplo  resolution  of 
a  general  meeting  it  shall  be  annulled. 

(c)  If  at  the  time  when  a  transfer  notice  is  given  as  afsd,  any 

sixcli  resolution  fixing  the  fair  value  is  in  force,  the  fair 
value  fixed  thereby  shall  be  deemed  to  be  the  fair  value 
of  the  shares  comprised  in  such  transfer  notice. 

(d)  If  at  the  time  when  a  transfer  notice  is  given  as  afsd,  no  such 

resolution  is  in  force,  it  shall  rest  with  the  proposing 
transferor  and  the  purchasing  member  to  fix  by  agreeirit 
the  fair  value  of  the  shares  comprised  in  the  transfer 
notice,  and  any  difference  in  regard  thereto  shall  be 
referred  to  two  arbitrators,  one  to  be  ajjpointed  by  each 
of  the  parties  in  difference,  and  the  Arbitration  Act,  1889. 
shall  apply. 

See  clause  4  of  Form  312.  s'tprn.  p.  964,  and  notes  thereon. 


Form  313a. 

Fair  value 
of  share 
estimated  by 
reference  to 
umouut  paid 
up  and  to  past 
dividends. 


The  following  is  another  form:  — 

For  the  purposes  of  these  clauses  the  fair  value  of  a  share  shall  be 
the  amount  for  the  time  being  pd  up  thereon  plus  a  premium  (if  any), 
regulated  as  follows: — I.e.,  if  the  dividend  and  bonus  for  the  financial 
year  immediately  preceding  shall  not  exceed  7^  p.c.p.a.,  the  shares 
shall  be  offered  at  the  amount  for  the  time  being  pd  up  thereon;  if 
such  dividend  and  bonus  shall  exceed  7|  p.c.p.a.,  but  not  exceed 
10  p.c.p.a.,  the  premium  shall  be  10  p.c.  on  the  amount  pd  up,  and  if 
such  dividend  and  bonus  shall  exceed  10  p.c.p.a..  but  not  exceed 
15  p.c.p.a.,  a  premium  of  20  p.c.  on  the  amount  j)d  up,  and  if  such 
dividend  and  bonus  shall  exceed  15  p.c.p.a..  &c.,  &c. 

See  clause  4  of  Form  312,  sup,r/.  and  notes  thereon. 
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Preferential 
offer  of  shares 
to  directors 
and  then  to 
other 
members.. 


All  shares  comprised  in  a  transfer  notice  shall,  unless  the  directors  Form  314 
think  fit  to  offer  them  to  any  person  selected  as  afsd,  be  first  offered 
by  the  coy  to  the  directors  themselves,  and  so  that  in  case  of  an}- 
-difference  between  them  as  to  the  disposal  or  distribution  of  a  shai-e 
or  shares,  the  mode  of  disposal  or  di^^tribution  shall  be  deternuned 
by  lot,  and  any  shares  not  taken  by  the  directors,  or  some  ov  one  of 
them,  shall  then  be  offered  to  the  other  members  in  such  order  a.s 
shall  be  determined  by  lot.  And  in  each  case  the  person  to  whom  the 
offer  is  made  (whether  a  director  or  not)  shall  have  the  option  of 
buying-  at  the  price  fixed  in  the  transfer  notice,  or,  at  his  option,  at 
the  fair  value,  to  be  fixed  by  the  auditors  as  afsd,  such  option  to  be 
declared  in  accepting  the  offer.  Where  the  shares  comprised  in  a 
transfer  notice  stand  in  the  name  of  a  deceased  member,  the  directorn 
shall  have  three  calendar  months  from  the  service  of  the  transfer 
notice  within  which  to  determine  whether  they  will  themselves  pur- 
chase them  or  not. 

Sometimes  provision  is  made  for  placing  the  shares  witli  the 
highest  bidders.     Thus:  — 

"  Where  the  company  is  served  with  a  transfer  notice  as  aforesaid,  the  com- 
pany shall  forthwith  give  notice  thereof  to  all  the  members  (other  than  the 
party  giving  the  transfer  notice),  and  the  notice  shall  specify  the  price  fixed 
by  the  intending  transferor,  and  each  member  shall  be  at  liberty,  within  four- 
teen days  from  the  time  such  notice  is  served  on  him,  to  deliver  to  the  company 
an  offer  in  writing  bidding  for  all  or  some  of  the  shares  comprised  in  the 
transfer  notice,  and  agreeing  to  take,  at  the  price  he  bids,  the  whole  or  anj' 
of  the  shares  he  bids  for;  and  aa  between  those  who  so  bid  the  highest  bidders 
shall  be  selected  as  purchasers  in  the  order  in  which  their  bids  stand  as  regards 
magnitude;  and  as  between  those  who  bid  the  same  figure  the  selection  shall 
bo  determined  by  lots,  which  shall  be  drawn  in  such  manner  as  the  directors 
determine.  Nevertheless,  if  the  selected  bidders  include  any  who  bid  less  than 
the  price  specified  in  the  transfer  notice,  the  company  shall  call  on  the  auditor 
to  certify  what  sum  is,  in  his  opinion,  the  fair  value  per  share,  and  shall  notify 
the  same  to  such  last-mentioned  bidders,  and  unless  they  forthwith  l)id  such 
price,  their  bids  shall  be  disregarded." 

Se43  note  to  clause  7  of  Form  312,  p.  965,  and  next  form. 


Shares   comprised  in  any  transfer  notice  shall  be  dealt  with  as 
follows: — 

(a)  Where  the  transfer  notice  is  given  in  respect  of  shares  standing 

in  the  name  of  the  sd  A.,  the  sliares  comprised  therein 
shall  in  the  first  place  be  offered  to  the  sd  B. 

(b)  Where  the  transfer  notice  is  given  in  respect  of  shares  standing 

in  the  name  of  the  sd  B.,  the  sliares  comprised  therein 
shall  in  the  first  place  be  offered  to  the  sd  A. 

( c)  In  every  other  case  the  shares  comprised  in  any  transfer  notice 

shall  be  offered  in  the  first  instance  to  the  directoi-s,  and 
if  and  so  far  as  the  same  shall  not  be  accepted  by  the 
directors,  or  some  or  one  of  them,  such  shares  or  those  not 


Form  315. 

Preferential 
offer  of  shares, 
to  specified 
individuals 
and  then  to- 
directors. 


!)6« 
Form  315. 
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acceptod  isliall  l)o  ofl'oied  <o  tho  other  members  in  sucli  oifU'r 
as  shall  1)0  doterminod  bv  lots  drawu  in  rejxard  theiolo.'and 
the  lots  shall  bo  drawn  in  such  manner  a.s  the  directors 
think  fit. 
(d)  Shares  ottered  to  tlie  directors  as  at'sd  sliali  i)e  (^tiered  to  tlu-ni 
collectively  and  individually,  but  so  that  in  case  .of  com- 
petition they  shall  rank  pari  passu  for  ac<;eptance,  and  any 
difference  shall  l)e  settled  by  lot. 

See  last   foi'in  and  notes,  ami  also  clause  7  and  note  thereto  of    l''orni   312, 
supra,  p.   96.5. 


Form  316.  The  following  is  another  form:  — 

Anotherforni.  "Until  otherwise  determined,  every  such  share  shall  be  ollercd  in 
the  fii-st  place  to  the  sd  A.,  and  any  not  a/ccepted  by  him  shall  then 
be  offered  to  the  sd  B.,  and  any  not  accepted  by  }iim  shall  be  offered 
to  the  other  members  in  such  order  as  shall  be  determined  by  lots 
drawn  in  regard  thereto  under  the  supervi'^ion  of  llie  o-overniui^ 
directors." 


Form  317. 

Preferential 
I  lifer  of  shares 
to  larger 
holders  and 
then  to  other 
holders. 


Until  otherwise  dctcruiined  by  extraordinary  resolution  of  the  coy, 
the  shares  comprised  in  any  transfer  notice  shall  be  offered  in  the 
first  place  to  the  principal  shareholders  (which  ex])ression  in  this 
clause  means  and  includes  those  members  who  resply  hold  at  least 
10  p.c.  of  the  issued  capital),  and  such  offer  shall  be  made  to  them 
collectively  and  individually,  but  so  that  in  case  of  competition  they 
shall  rank  for  acceptance  pari  passu  in  proportion  to  the  shares  held 
by  them,  and  so  that  if  any  shares  cannot  be  so  apportioned,  such 
shares  shall  be  offered  to  them  in  order  determined  by  lot,  and  the 
directors  shall  cause  lots  to  be  drawn  accordingly,  and  any  shares  not 
taken  up  by  the  ppal  shareholders  as  afsd  shall  be  offered  to  the  other 
members  in  such  order  as  shall,  &c. 

See  also  clause  7,  and  note  thereto,  of  Form  312,  supra,  j).   96.5,  and  also 
Forms  314,  315  and  316,  supra. 


Torm  318. 

How  shares  to 
be  offered. 


The  shares  specified  in  any  transfer  notice  given  to  the  coy  as  afsd 
shall  be  offered  by  the  coy  in  the  first  place  to  the  members,  other 
than  the  proposing  transferor,  as  nearly  as  may  be  in  proportion  to 
the  existing  shares  held  l)y  them  resply,  and  the  offer  shall  in  each 
case  limit  the  time  within  which  the  same,  if  not  accepted,  will  be 
deemed  to  be  declined,  and  may  notify  to  the  members  that  any 
member  Avho  desires  an  allotment  of  shares  in  excess  of  his,  propor- 
tion should  in  his  reply  state  how  many  excess  shares  he  desires  to 
have;  and  if  all  the  members  do  not  claim  tlieir  proportions  the 
unclaimed  shares  shall  be  \ised  for  satisfying  the  claims  in  excess.     If 
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ail}"  shai'es  shall  not  be  capable,  witliout  fraction-^,  o£  being  offered  to    Form  318. 
the  members  in  proportion  to  their  existing  holdings,  the  same  shall 
be  offered  to  the  members,  or  some  of  them,  in  such  proportions  or  in 
such  manner  as  may  be  determined  by  lots  to  l)e  drawn  under  the 
direction  of  the  directors. 


Any  .shares  in  the  coy  may  be  transferred   l)y  the  holdei-s  tliof    Form  318a. 


Special 


to  any  privileged  connections  of  such  holder  or  to  trees  upon  trust 
for  the  benefit  exclusively  or  otherwise  of  any  privileged  connec-  transfer 
tions  of  such  holder,  and  any  shares  standing  in  the  name  of  a  deed  ^ilauses. 
member  may  be  transferred  hy  his  legal  ]iersonal  rei)resentatives  to 
any  privileged  connections  of  the  deed  or  to  anv  trees  upon  trust 
for  the  benefit  exclusively  or  otherwise  of  an}-  jjrivileged  connections 
of  the  deed,  and  any  shares  standing  in  the  names  of  the  trees  for  the 
time  being  of  the  will  of  a  deed  member  ma}'  be  transferred  upon  any 
change  of  trees  to  the  trees  for  the  time  being  of  such  mil,  whether 
they  be  members  of  the  co}^  or  not,  and  para.  '  J  )  of  tliis  clause  shall 
not  apply  to  any  such  transfer  or  to  a  transfer  by  any  director  to  any 
employe  of  the  coy  approved  by  the  directors.  In  this  clause  the 
<5xpression  "privileged  connection,"  when  used  in  relation  to  any 
member  or  deceased  member,  means  any  ancestor,  issue,  son-in-law, 
daughter-in-law,  brother,  sister,  half-brother,  half-sister,  step- 
brother, step-.sister,  brother-in-Liw.  sister-in-law,  wife  or  husband, 
widow  or  widower. 

Sometimes  certain  shares  are  transferable  only  to  the  descendants  and  con- 
nections of  A.  B.,  and  the  rest  to  the  descendants  and  connections  of  C.  D. 


Transmission. 

The  transmission  clauses  are  usually  framed  as  above  (p.  677),  and,  where 
the  right  of  transfer  to  strangers  is  restricted,  as  in  Form  312,  the  executors 
and  others  claiming  by  transmission  will  be  bound  thereby.  See  Borland's 
Trustee  v.  Steel  Bros,  i-  Co.,  (1901)  1  Ch.  279,  290.  Sometimes  it  is  desired, 
in  the  event  of  death,  to  provide  for  paj'ing  out  part  of  the  capital  of  the 
•deceased.  This  cannot  be  effectually  provided  for  in  the  case  of  a  limited 
company,  since  it  would  amount  to  a  reduction  of  capital.  To  meet  this 
difficulty  it  is  not  uncommon,  where  a  business  is  converted  into  a  company, 
to  provide  that  the  vendors  shall  take  part  of  the  consideration  in  debentures, 
which  tan,  if  desired,  be  framed  so  that  the  interest  shall  only  be  payable  out 
of  profits  (see  Part  HI.),  and  so  that  the  principal  shall  not  be  called  in  till 
the  death  of  the  person  to  whom  they  are  issued. 

As  regards  lunacy,  see  supra,  p.  667. 

As  regards  marriage,  it  is  sometimes  provided  that  on  the  marriage  of  a 
female  shareholder  the  company  may  compel  the  transfer  of  her  shares  to  its 
nominee  at  the  fair  value. 
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Form  319. 

Exeiutors 
or  adiuinis- 
trators  to 
transfer  to 
approved 
nomiuces  or 
be  deemed  to 
serre  transfer 
notice. 


Tho  directors  may  call  on  the  exors  or  a<hnoi-s  of  a  doccasod  member 
to  transfer  the  shares  of  tho  deceased  to  some  person  to  be  selected  by 
such  exors  and  admors  and  approved  by  the  directors,  and  if  thfr 
exors  or  admors  do  not  comply  fortlnvith  with  sucli  call  they  shall  be 
deemed  to  have  served  the  coy  with  a  transfer  notice,  under  para- 
graph 3  of  Art.  17,  and  to  have  specified  therein  a  sum  equal  to  the 
amount  pd  up  on  the  shares  as  the  fair  value,  and  the  subsequent 
provisions  of  that  clause  shall  take  effect. 


Compulsory  Retirement. 

Provisions  for  compulsory  retirement  are  becoming  very  common.  Such  a 
power  is  convenient,  for  example,  where  a  member  ceases  to  l>t'  cmj)loyed  by  the 
company  or  becomes  interested  in  some  rival  concern.  And  it  is  frequently 
deemed  desirable  to  enable  a  large  majority  of  the  shareholders  {e.g.,  nine- 
tenths  in  value)  to  exercise  the  power  without  assigning  any  reason.  Such  a 
power  seems  peculiarly  desirable  where  the  great  mass  of  the  capital  is  likely 
to  be  vested  in  a  few  persons. 

Suppose,  for  example,  that  a  shareholder  who  has  been  brought  into  a  com- 
pany merely  to  keep  the  number  up  to  seven,  or  because  he  appeared  to  be  a 
deserving  employ^,  is  found  to  be  objectionable,  he  cannot,  in  the  absence  of 
such  a  power,  be  got  rid  of  against  his  will  except  by  windinsj  up  the  company. 

The  power  is  commonly  vested  in  the  directors,  see  Form  320  rt  serj. 

Sometimes,  however,  the  power  is  vested  in  the  original  owner  of  the 
company's  business  and  his  executors,  so  long  as  a  speciiicd  number  of  shares 
stand  in  his  name,  and  is  so  framed  that  he  or  fln-y  may  take  the  shares  at  a< 
fair  value  or  at  a  specified  price,  e.o..  par. 


Form  320. 

Retirement 
of  dismissed 
employe. 


Whenever  any  member  of  the  coy    holding  less  than shares], 

who  is  emjiloyed  by  the  coy  in  any  capacity,  is  dismissed  from  such 
emplo3'ment  [for  breach  of  faith,  misconduct,  or  other  offence  which] 
the  directors  [deem  prejudicial  to  the  interests  of  the  coy,  they]  may 

at  any  time  within  days  after  his  dismissal,  resolve  that  such 

member  do  retire,  and  thereupon  he  shall  be  deemed  to  have  served 

the  coy  with  a  transfer  notice  pursuant  to  clause hof ,  and  to  have 

specified  therein  the  amount  pd  up  on  his  shares  a.s  the  fair  value. 
Notice  of  the  passing  of  an}-  such  resolution  shall  be  given  to  the 
member  affected  thereby. 

The  transfer  notice  is  intended  to  be  a  notice  to  the  company  in  accordance 
with  para.  2  of  Form  312.  aupro.  p.  963. 


Another. 


Form  321.  Whenever  any  holder  of  any  C  shares  ceases  to  be  employed  by  the 
coy,  the  directors  may  at  any  time  within  — —  days  afterwards  resolve 
that,  &c.     See  last  preceding  form. 

Sometime-s  the  power  is  not  confined,  as  in  Form  320,  to  dismissal,  but  is 
framed  as  above,  or  is  exerciseable  only  as  regards  a  particular  class  of  shares. 
Occasionally  the  holder  is  given  a  limited  time  to  retire,  and  only  in  default- 
of  his  doing  so  is  deemed  to  have  given  the  notice. 
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No  member  of  fhi.s  coy  shall,  without  tlie  eouseul  in  writing  of  all    Form  322. 

tlio  members  for  the  time  being;  of  tliis  coy,  be  interested  as  a  shai^e-  ^  T^T    ^ 

holder,  partner,  director,  manager,  lender,  or  otherwise,  in  any  con-  where  mem- 

( ern  carrying  on  any  business  in  competition  with  the  coy,  or  having  .      interested 
"^^  "^  .  ^..  "^  "^in  competing 

interests  opposed  to  those  of  this  coy;  and  if  it  shall  be  ])roved  to  the  concern. 

satisfaction  of  the  directors  that  any  member  has  committed  a  broach 

of  this  clause,  they  may  serve  him  with  notice  in  writing  requiring 

liim  to  retire  from  or  otherndse  determine  his  interest  in  such  concern, 

and  stating  that,  in  the  event  of  non-compliance  with  such  ro(|uisition 

within  twenty -eight  days,  his  shares  will  be  liable  to  forfeiture,  and 

Hidess  within  twenty-eight  days  after  the  service  of  such  notice  it 

.shall  be  proved  to  the  satisfaction  of  the  directors  that  the  roqiiisitiojis 

I  liof  have  been  complied  with,  the  whole  or  any  of  the  shares  of  such 

member  may  be  forfeited  by  resolution  of  the  directors  to  that  eti^^ect: 

Provided  always,  that,  nothing  lierein  contained  shall  prevent  any 

member  from  holding  stock  or  shares  in  a  railway  or  cunal  coy. 

in  a  private  company  a  clause  as  above  is  not  unusual.  Sometimes  it  is 
ronfinod  to  directors,  and  occasionally  provision  is  made  for  notice  before  for- 
feiture.    Sometimes  provision  for  liquidated  damages  for  breach  is  inserted. 


1.  The  majority  of  the  directors  may  at  any  time  serve  ihe  coy  with     Form  323. 
a  rec(uisition  to  enforce  the  transfer  of  any  particular  shares  liot  held  II  ♦jj 

by  the  requisitionists,  and  when  a  member  dies  the  majority  of  the  (variation  of 
directors  may  serve  the  coy  with  a  requisition  to  enforce  the  transfer  l^^ttorm). 
of  the  shares  of  the  deceased. 

2.  The  coy  shall  forthwith  give  to  the  holder  of  sucli  sliares,  or 
where  the  holder  is  dead,  to  his  exors  or  admors.  notice  in  writing  of         ^ 
tlic  requisition  (with  a  copy  of  this  clause  subjoined),  and  unless 
within  fourteen  days  afterwards  the  holder,  or,  as  the  case  may  be, 

the  exors  or  admors,  shall  give  to  the  coy  a  transfer  notice  in  respect  of 

the  sd  shares,  in  accordance  with  paragraph  (2)  of  clause hereof, 

such  holder,  or  such  exors  or  admors,  as  the  case  may  be,  shall  be 
deemed,  at  the  expiration  of  that  period,  to  have  given  to  the  conq)anA- 
such  a  transfer  notice,  and  to  have  specified  therein  the  amoujit  of 
tlie  capital  paid  up  on  the  shares  as  the  sum  he  fixes  as  the  fair  value 
thereof,  and  the  subsequent  proceedings  may  be  taken  on  that  foot- 
ing. For  the  purposes  of  this  clause  an}'  person  entitled  under  this 
transmission  clause  to  transfer  shall  be  deemed  to  be  the  holder. 

See  p.  967. 

The  holders  for  the  time  being  of  nine-tenths  of  the  issued  capital    Form  324. 
may  at  any  time  serve  the  co}'  with  a  requisition  to  enforce  the   Compulsory 
transfer  of  any  particidar  shares  not  held  by  the  requisitionists.    The  retirement, 
coy  shall  forthwith  give  to  the  holder  of  such  shares  notice  in  writing 
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Form  324.    of  tlie  requisition  (with  a  copy  of  this  clause  subjoined),  and  unless 
"~  within  fourteen  days  afterwards  the  holder  shall  give  to  the  coy  a 

transfer  notioe  in  respect  of  liis  sliares  in  accordance  with  clause 

hof,  he  shall  be  deemed,  at  the  expiration  of  tliat  period,  to  have 
actually  given  such  notice,  and  to  liave  specihed  therein  the  amount 
of  capital  pd  up  on  the  shares  as  the  sum  he  fixes  as  the  fair  value. 
B^or  the  purposes  of  this  clause  any  person  entld  under  the  transmis- 
sion clause  to  transfer  shall  bo  deemed  the  iiolder  of  such  share. 


Form  325.         A  member  avIio  holds  less  than  Jt)/.  nominal  of  the  capital  shall  be 
AiK)tlicr.  bound,  upo)i  the  request  in  writing  of  the  holders  or  holder  of  nine- 

lenths  of  the  issued  shares,  to  sell  tuid  transfer  his  shares  to  the 
nominee  of  such  holders  or  holder  in  conson  of  the  payment  of  a  sum 
equal  to  the  capital  pd  up  on  his  sd  shares,  and  the  sale  .shall  bo 
carried  into  effect  at  the  coy's  office  on  a  day  appointed  by  the  party 
or  parties  making  such  request,  and  if  the  member  makes  default  the 
CO}'  may  receive  the  amount  on  his  behalf,  and  may  authorize  some 
director  of  the  coy,  on  his  behalf,  to  transfer  the  shares  to  such 
nominee,  and  such  transfer  shall  be  effective. 


Form  326. 

Option  in 
founder  or  his 
directors  to 
purchase 
outstanding 
shares. 


Fair  value, 
how  esti- 
mated. 


Notice  to 
owners  of 
shares. 


Sale,  how- 
effect  ed. 


1.  The  founder  or  the  founder's  directors  shall  have  the  option,  to 
be  exercised  at  an}'  time,  by  notice  in  writing  to  the  coy  ( hnftr  called 
the  optional  notice ),  of  purchasing,  at  the  fair  value,  the  Avhole  of  the 
outstanding  shari's  in  the  coy's  capital  not  held  by  the  persons  exer- 
cising such  oj)tion,  provided  that  the  persons  Avho  give  the  optional 
notice  at  the  time  of  giving  the  same  are  entld,  as  the  registered 
holders  thof,  to  more  than  one-half  of  the  issued  capital. 

2.  The  fair  value  afsd  shall,  for  the  purposes  of  this  clause,  be 
deemed  to  be  the  capital  pd  up  on  the  shares  to  be  purchased  resply, 

with  a  bonus  equal  to  £ p.c.p.a.  since  the  last  preceding  dividend 

thereon  Avas  declared,  and  witJi  interest  at  the  rate  of  5  p.c.p.a.  on 
such  capital  and  bonus  as  from  the  giving  of  the  optional  notice  to 
the  payment  of  such  fair  value. 

3.  Notice  of  the  giving  of  the  optional  notice  shall  be  given  by  the 
coy  to  the  respive  owners  of  the  shares  therein  referred  to,  and  every 
such  owner  shall,  as  from  the  giving  of  the  optional  notioe,  be  bound 
to  sell,  and  the  persons  who  gave  the  optional  notice  shall  be  bound 
to  purchase,  the  shares  of  such  member  at  the  fair  value  afsd. 

4.  Every  such  sale  shall  be  carried  into  effect  forthwith,  and  the 
owner  of  the  shares  in  each  case  shall  transfer  the  same  to  the 
nominees  of  the  persons  giving  the  optional  notice,  who  shall  there- 
upon pay  the  fair  value  ascertained  as  afsd:  and  if  in  any  case  the 
owner  makes  default,  &c.     [Form  32o.] 
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The  following-  provisiou.s  shall  have  effect: —  Form  327. 

(a)  In  the  event  of  the  death  of  A.  or  B.,  two  of  the  sub-  Qptj^j^  j^ 

scribers  hto,  or  either  of  them,  the  sd  C.  shall  have  the  surviving 
option  of  purchasing  the  shai-es  of  the  deceased,  and  no  f^^y^g^^jj," 
transfer  of   such   shares   shall  be  registered   until  such  of  deceased 
option  has  been  exercised  or  waived.  foundei-. 

(b)  The  exors  or  adnioi-s  of  the  deceased  must  give  notice  to  the 

sd  C.  of  their  having-  obtained  probate  of  the  will  or 
letters  of  administration  of  the  estate  of  the  deceased, 
and  within  twenty -eight  days  after  such  notice  C.  shall, 
and  at  any  time  Avithin  three  calendar  months  after  such 
probate  or  administration  is  obtained  he  may,  notify 
to  Buch  exors  or  admors  his  willingness  to  exercise  the 
sd  option,  or  that  he  Avaives  the  option,  and  in  defaidt  of 
any  such  notificaiion  lie  shall  bo  deemed  to  waive  the 
option. 

(c)  If  the  sd  C.   notifies  his   willingness  as  afsd,  the  exors  or 

admore  of  the  deceased  shall  sell,  and  the  sd  C.  shall 
purchase,  the  shares  of  the  deceased  at  the  value  to  be 
ascertained  as  beloAv  mentd. 

(d)  The  value  afsd  shall  be  the  value  of  the  shares  as  appearing 

by  the  last  annual  balance-sheet  of  the  coy,  or  if  the  death 
occurs  before  any  balance-sheet,  then  the  i^ar  value,  with 
interest  in  lieu  of  dividends  at  the  rate  of  5  p. c. p. a. 

(e)  The  purchase  shall  be  completed  at  such  time  and  place  as 

the  sd  C.  shall  notify  to  the  exoi-s  or  admors,  who  shall 
i  thereupon  transfer  the  shares  of  the  deceased,  and  upon 

'  such  transfer  being  made  the  sd  C.  shall  pay  the  value        ^ 

afsd. 

(f)  If  the   exors  or  admors  make  default  in  transferring  the 
•  shares,  the  coy  may  remove  the  name  of  the  deceased  from 

the  i-egister,  and  insert  the  name  of  the  sd  C.  as  the  holder 
of  the  shares,  and  the  validity  of  the  proceedings  shall  not 
be  questioned. 


As  i-egards  all  the  ordinary  shares  specified  in  the  schedule  hto,    Form  328. 

each  of  the  persons  who  shall  be  the  respive  holders  thof  on  the i         T""; 

day  of— — shall  be  entld  to  continue  to  hold  the  sd  shares  then  held  retiremeut  iu 
by  him  until  he  shall  die,  ur  shall  voluntarily  transfer  the  same  in  ^f^^^^^  ^^"^' 
accordance  with  the  provisions  of  these  iiresents,  or  shall  become 
bankrupt. 


ruptcy. 


A  clause  (Art.  47)  to  the  above  effect  was  inserted  in  the  articles  of  associa- 
tion in  Borland's  Trustee  v.  Steel  Bros.  4'  Co.,  (1901)  1  Ch.  279,  in  conjunction 
with  other  clauses  providing  for  compulsory  retirement.  A  shareholder  having 
become  bankrupt,  the  company,  in  accordance  with  the  articles,  served  his 
trustee  in  bankruptcy  with  notice  re<iuiri»g  him  to  give  a  transfer  notice,  and 
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Form  328. 


that  ill  dftfiiult  he  would  be  deemed  to  have  •^iven  a  transfer  uotie«  and  statt-d 
tho  price  fixed  by  the  articles.  The  value  of  the  shares  as  fixed  by  the  transfer 
notice  was  considerably  less  than  the  actual  value  of  the  shares,  and  it  was 
contended  that  the  articles  were  a  fraud  on  the  bankruptcy  law,  but  Farwell, 
J.,  held  that  that  was  not  so.  At  p.  291  he  said:  *'  If  1  once  arrive  at  the 
conclusion  that  these  provisions  were  inserted  bo)id  fide — and  that  is  not  dis- 
puted— and  if  I  also  come  to  the  conclusion  that  they  constitute  a  fair  agree- 
ment for  the  purpose  of  the  business  of  the  company,  and  are  binding  equally 
upon  all  persons  who  come  in,  so  that  there  is  no  suggestion  of  fraudulent 
preference  of  one  over  another,  there  is  nothing  obnoxious  to  the  bankruptcy 
law  in  a  clause  which  provides  that  if  a  man  bcconu's  bankrupt  he  sliall  sell  his 
shares."  ''  Then  the  question  of  price  arises.  Xow  1  find  the  price  is  a  fixed 
sum  for  all  persons  alike.  No  difference  in  price  arises  in  case  of  bankruptcy: 
the  effect  of  bankruptcy  is  merely  to  except  the  bankrupt  from  the  privileges 
of  Art.  47.  ...  If  I  came  to  the  conclusion  that  there  was  any  provision  in 
these  articles  conii>elling  persons  to  sell  their  shares  in  the  event  of  bankruptcy 
at  something  less  than  the  price  that  they  would  otherwise  obtain,  such  a  pro- 
vision would  be  repugnant  to  the  bankruptr-y  law;  but  it  is  not  so.  They  all 
stand  on  the  same  footing,  and  the  proj>cr  value  is  to  be  ascertainable  for  all 
alike.'' 


Form  329. 

Ou  death 
survivors  to 
buy  ordinary 
shares  of 
deceased. 


The  following-  provisions  .shall  have  effect:  — 

(a;  In  the  event  of  tlie  death  beiore  .Tanuary  1,  1930,  of  any 
ineuiber  holding-  ordinary  fihares,  such  shares  shall  be 
purchased  an<l  taken  at  their  fair  value  by  the  members 
holding'  ordinary  shai"es  at  the  time  of  such  death  in 
proportion  between  them  as  nearly  as  may  be  to  the 
amount  of  the  capital  pd  up  ou  the  oixlinary  shares  held 
by  them  res])ly,  and  contracts  for  sale  and  purchase  on 
the  footing-  of  this  clause  shall  be  deemed  to  have  been 
made  accordingly  immediately  before  the  death  afsd 
between  the  deceased  and  the  inembei-s  who  are  to  pur- 
chase as  afsd. 

(b)  The  fair  value  of  any  particular  ordinary  shares  shall  for  the 
purposes  of  this  clause  be  deemed  to  be  a  sum  bearing  the 
same  ratio  to  the  aggregate  fair  Aalue  of  all  the  ordinar}^ 
shares  for  the  time  being  issued  and  outstanding  as  the 
capital  pd  up  on  such  particular  ordinary  shares  shall 
bear  to  the  aggregate  capital  pd  up  on  such  outstanding- 
ordinary  shares. 

(e)  The  aggregate  fair  value  of  all  the  outstanding  ordinary 
shares  afsd  at  any  particular  time  shall  for  the  purposes 
of  this  clause  be  the  balance  ascertained  by  means  of  an 
ae<x)unt  on  the  credit  side  of  which  shall  be  entered  (a)  a 
sum  equal  to  the  value  of  the  coy  s  assets  (exclusive  of 
goodwill)  as  shown  in  the  books  of  the  coy  as  on  Decem- 
ber 31  next  preceding  tlie  day  of  the  death,  and  (b)  a 
sum  for  goodwill  equal  to  five-sixths  of  the  amount  of 
the  profits  of  the  whole  business  of  the  coy  for  the  three 
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years  ending  with  such  December  31  aft^r  deductiug  from  Form  329. 
such  profits  in  respect  of  each  year  a  sum  equivalent  to 
interest  at  the  rate  of  51.  p.c.p.a.  on  the  amount  of 
the  capital  for  the  time  being  pd  up  on  the  preference 
shares  in  the  coy's  capital.  And  on  the  debit  side  of 
whieli  account  shall  be  entered  (a)  a  sum  equal  to  the 
amount  of  the  coy's  debts  and  liabilities  as  shown  in 
the  sd  books  as  on  such  December  3i,  and  (b)  a  sum 
equal  to  the  capital  pd  up  on  all  the  coy's  issued  prefer- 
ence shares. 

(d)  The  i-ertihcate  of  the  auditor  of  the  coy  as  to  the  fair  value  of 

any  such  ordinary  shai'es  and  as  to  such  value  having  been 
estimated  pursuant  to  the  foregoing  provisions  shall  be 
conclusive. 

(e)  Where  any  member  dies  before  1st  January,  1930,  entld  to 

any  ordinary  shares,  the  directors  shall  forthwith  give 
notice  of  the  death  to  the  members  holding  ordinary 
shares,  and  the  notices  shall  specify  the  proportions  in 
which  ihey  have  to  ptirchjise  such  ordinary  shares,  and 
notices  shall  at  the  same  time  be  given  to  the  legal  per- 
sonal representatives  (if  any)  of  the  deceased  specifying 
the  names  and  addresses  of  the  purchasers  and  the  pro- 
portions in  which  they  are  to  purchase. 

(f)  The  purchase-money  of  any  ordinary  shares  to  be  purchased 

under  this  clause  shall  be  the  amount  of  tlie  fair  value  thof 
ascertained  as  aforesaid,  less  the  amount  of  any  lien  or 
charge  for  the  time  being  .subsisting  thereon,  and  shall, 
unless  the  parties  coucorned  otherwise  determine,  be  pay- 
able by  twenty  equal  half-yearly  instalments,  the  first  of 
which  shall  be  pd  at  the  expiration  of  six  months  from  the 
date  of  the  death  of  the  deceased  member,  together  with 
interest  on  the  amount  for  the  time  being  unpaid  at  the 
rate  of  51.  p.c.p.a.  from  such  death.  And  when  and  so 
soon  as  the  purchase -money  afsd  or  the  first  instalment 
thof  shall  have  been  pd,  together  with  interest  as  afsd, 
the  legal  personal  representatives  of  the  deceased  shall 
forthwith,  upon  the  request  of  the  purchasers,  transfer 
the  shares  to  the  purchasers  resply,  and  in  default  the 
coy  may  register  the  purchasers  as  the  holders  of  the 
shares,  and  their  legal  title  thereto  shall  thereby  be  com- 
pleted, but  subject  to  the  pr<tviso  next  hnftr  contained 
and  to  the  subsequent  paragraphs  of  this  present  clause. 
Provided  alway.s.  that  if  while  any  of  such  instalments 
shall  remain  unpaid  the  undertaking  of  the  coy  shall  be 
sold,  the  unpaid  instalments,  together  with  interest  up  to 
the  time  of  actual  payment  thof,  shall  immediately,  upon 
the  owner  of  the  ordinary'  shares  so  purchased  becoming 
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Form  329.  entld  to  payment  of  lii.s  sJiare  of  the  surplus  assets  of  the 

coy  in  the  wiudiug-  up  thof ,  be  pd  by  the  coy  or  its  liqrs  or 
directors  (as  the  case  may  require)  forthmth  out  of  such 
share  of  assets  to  the  executors  or  administrators  of  the 
deceased  member,  and  so  far  as  such  share  shall  be  insuffi- 
cient 3uch  owner  shall  forthwith  make  up  the  amount 
of  such  insufficiency. 

(g)  So  long  as  any  instalment  or  interest  is  unpaid,  the  coy,  its 
liqrs  or  directors  (as  the  case  may  require),  shall  be  entld 
to  and  shall  receive  and  hold  the  certificate  or  ccrtificatos 
'  of  title  to  the  ordinary  shares  on  behalf  of  all  parties 

interested  therein  until  the  completion  of  the  purchase  of 
such  shares,  wlien  the  same  shall  be  cancelled  and  (except 
in  the  case  of  the  coy  being  in  liquidation^  a  new  certi- 
ficate or  certificates  in  respect  of  such  shares  shall  be 
issued  to  tlio  owner  of  such  shares. 

(h)  For  securing  the  payment  of  such  instalments  and  interest 
and  (in  the  case  of  any  ordinary  shares  not  having  been 
'  fully  pd  up  to  the  coy)  for  indemnifying  the  estate  of  such 

deceased  member,  the  purchaser  of  any  such  shares  shall 
give  to  llie  executors  or  administrators  of  such  deceased 
member  his  bond  in  a  penally  of  double  the  aggregate 
amounts  of  such  instalments  and  sums  (if  any)  remaining 
unpaid  on  any  of  such  shares. 

(i)  The  exors  or  adniors  of  such  deed  member  shall  also,  in 
addition  to  tlie  fair  value  of  his  sd  ordinary  shares  sold  a» 
afsd,  be  entld  to  a  share  of  the  dividend  (if  any)  on  such 
shares  for  the  current  year  ending  on  the  December  31 
next  preceding  the  day  of  his  death  to  and  inclusive  of  the 
I  day  of  his  death,  but  any  interim  dividends  paid  to  such 

deed  member  in  such  year  in  respect  of  such  shares  shall 
be  deducted  by  the  coy  from  the  share  of  dividend  payable 
under  this  para.  Provided,  however,  that  if  such  death 
shall  occur  in  the  year  1910,  the  date  of  the  incorporation 
of  the  coy  shall  be  deemed  substituted  for  the  sd  last  day 
of  December  for  the  purposes  of  this  para. 

(j)  Provided  always,  that  if  the  coy  shall  be  insolvent  at  the  date 
of  tlue  death  of  any  member  holding  ordinary  shares,  the 
obligation  to  parcha.se  such  shares  imposed  by  sub- 
para.  11)  of  para,  (a)  of  this  present  clause  shall  not  apply 
to  such  ordinary  shares. 

Lien  on  Shares. 

It  is  usual  to  provide  tliut  a  private  eompany  shall  have  a  lien  on  the  shares 
of  each  member  for  all  moneys  due  from  him,  and  that  if  he  makes  default  in: 
paying  the  same,  after  due  notice,  the  shares  may  be  sold,  and  the  proceeds 
applied  in  satisfying  the  lien,  and  the  balance  paid  to  him.     See  p.  662.    Whero 
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a  private  company  has  trade  dealings  with  its  members  in  their  own  business,     p'orm  329 

such  a  lien  presents  obvious  advantages  for  securing  payment  of  indebtedness 

to  the  company. 


Forfeiture  of  Shares. 

The  forfeiture  clauses  are  important  for  the  jjurpose  of  enforcing  the  payment 
of  calls.  When  a  call  made  on  a  member  is  not  duly  paid,  the  directors  can 
bring  an  action  in  the  name  of  the  company  for  the  amount,  but  this  privilege 
is  one  which  involves  expense,  risk  and  delay.  Instead,  therefore,  of  doing  this, 
the  directors  give  notice  to  the  member  that  if  he  does  not  pay  the  amount 
due  his  share  will  be  forfeited.  This  generally  secures  the  payment  of  the 
amount  and  prevents  litigation,  but  in  pursuing  this  remedy  directors  must  be 
very  careful  to  strictly  observe  the  provisions  of  the  articles  as  to  notice,  &c., 
the  law  regarding  forfeiture  with  disfavour.  See  p.  658.  Sometimes,  however, 
in  a  private  company  forfeiture  clauses  are  not  inserted,  or,  if  inserted,  they 
are  made  not  to  apply  to  shares  held  by  the  original  owner  or  owners  of  the 
business. 

Restrictions  on  Members. 


A  member  of  the  coy  shall  not  [without  the  coy's  consent]  either    Form'330 
solely  or  jointly  with,  or  as  manager  or  agent  for,  any  other  person,  j,    .  ., 
directly  or  indirectly  carry  on  or  be  engaged  or  concerned  or  in 
terested  as  a  shareholder  or  otherwise  in  any  business  which  the  coy  ^?^®? 
is  authorized  to  carry  on,  and  the  directors  may  by  resolution  forfeit 
the  shares  of  any  member  who  acts  in  contravention  of  this  provision, 
and  clause  30  [see  supra,  p.  665]  shall  apply. 


where  in- 
terested in 
concern. 


A  person  who  ceases  to  be  a  member  of  the  coy  shall  not  at  any    Form  331. 
time  within  five  years,  to  be  computed  from  the  time  when  he  bo  ^   .  . 
ceases  to  be  a  member,  either  solely,  &c.  [Form  31,  cl.  12],  in  the  membernot 
business  of  a within  100  miles  of  the  city  of .  *°  compete. 


Provisions  as  above  are  very  common.  Sometimes  they  are  restricted  to  the 
persons  who  have  held  a  particular  class  of  shares  intended  for  employes. 

As  to  the  effect  of  winding-up  in  such  an  agreement,  see  Measures  Brothers, 
Liin.  v.  Measures,  (1910)  2  Ch.  248. 


The  holders  for  the  time  being  of  two-thirds  of  the  issued  nhajcfis.  Form  332 
may  at  any  time,  and  from  time  to  time,  as  and  when  they  think  fit, 
[lo  all  or  any  of  the  following  things,  that  is  to  say:  — 


(1)  They  may,  by  notice  in  writing  to  the  coy,  appoint  any  persons 

to  be  directors  of  the  coy. 

(2)  They  may,  by  notice  in  writing  to  the  coy,  remove  any  director 

"of  tlie  coy  from  office. 
p.  3  R 


Overriding 
powers  of 
iwo-thirds 
majority  in 
value  of 
shareholders. 
Appointment 
of  directors. 
Removal  of 
directors. 
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Form  332. 

Remunera- 
tion of 
directors. 
Convene 
general 
meetings. 
Regulate 
conduct  of 
business. 

Bills,  notes, 
&c. 


(3)  They  may,  by  notice  in  \vriting  served  on  the  coy,  fix  the 
remuneration  of  the  directors,  or  any  particular  director  or 
directors. 

(4)  They  may  at  any  time  convene  a  general  meeting  of  the  coy.  ~y~— — 

(5)  They  v^ay,  by  notice  in  writing  to  the  coy,  make  any  regula- 

tions in  regard  t«  the  conduct  of  the  business  of  the  coy,  or 
directo^  thof,  and  in  like  maaner  may  vary  and  annul  any 
such  regulations.  / 

(6)  The}'  may,  by  notice  in  writing  to  the  coy,  make  any  regula- 

tions declaring  who  sb611  be  entld  to  sign,  on  the  coy's 
behalf,  cheques,  bill^/notes,  acceptances  and  indorsements, 
and  for  what  "purposes  and  in  wbat  cases,  and  may  in  like 
manner  annul  at(d  vary  such  regulations,  and  no  signatiire 
to  any  such  dpcuriient  shall  be  binding  on  the  coy  unless  it 
is  in  accordance  A\atiKsuch  regulations  for  the  time  being  in 
force,  and  filed  with  the^Ilegistrar  of  Companies. 

(7)  Whatsoever  is  done  under\lii3  clause  shall  have  full  effect, 

save  that  as  regards  any  notice  under  paragraphs  5  and  6  of 
this  clause  it  sliall  not  have  XuH  eflect  until  it  is  filed  with 
the  Registrar  of  Companies. 

(8)  A  notice  in  writing  under  this  clause  may  be  signed  by  the 

person  giving  the  same,  or  any  attorney  or  other  agent  of 
such  pei-son  authorized  in  writing  to  give  the  same,  or 
generally  or  specially. 

The  above  may  be  found  useful  where  Table  A.  is  not  adopted  (in  its  entirety 
at  least),  and  short  articles  are  desired;  but  only  in  the  case  of  a  company  with 
a  small  number  of  members,  who  are  usually  within  easy  personal  reach  of 
each  other. 


!<hares  and 
vice  versa 


Conversion  of  Ordinary  into  Preference  Shares  and  vice  versa. 

Form  333.         ^  ■  ^^'^^^^  ^^J  member  of  the  coy  who  has  been  actively  engaged  in 

the  management  of  the  affairs  of  the  coy,  whether  as  a  direct>or, 

Conversion  of  •    ,       ,     i-        ,  ^i  •  ^  „  .  , . 

ordinary  into  iissistant  director,  or  otherwise,  ceases  by  reason  or  resignation,  re- 
preference  moval,  incapacity,  or  other\\ise,  to  be  so  engaged,  the  directors  may 
at  any  time  within  six  months  after  such  cesser  by  resolution  convert 
all  or  any  of  the  ordinary  shares  held  by  such  member  at  the  time  of 
such  cesser  into  preference  shares  carrying  as  from  the  date  of  con- 
version a  cumulative  dividend  at  the  rate  of  6  p.c.p.a.  on  the  capital 
paid  up  thereon,  and  ranking  for  dividend  pari  passu  with  the  pre- 
ference shares  from  time  to  time  created  under  clause  10  hereof,  and 
such  resolution  shall  have  effect,  and  where  any  member  holding 
ordinary  shares  dies,  such  ordinary  shares  shall  ipso  facto  be  con- 
verted into  like  preference  shares.  But  the  shares  so  converted 
sliall  be  treated  as  carrying  dividend  as  ordinary  shares  up  to  the 
time  of  conversion,  and,  accordingly,  the  member,  or  the  executors 
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or  udmiuistrators   of  the  deceased  member,  shall  be  entld  as  and    Form  333. 

when  the  profits  of  the  current  year  shall  have  been  ascertained  and  ' 

the  rate  of  dividend  on  the  ordinary  shares  for  the  year  determined 
to  such  an  amount  of  such  profits  as  shall  represent  the  dividend  on 
the  shares  so  converted  calculated  at  the  rate  afsd  up  to  the  time 
of  conversion  less  any  interim  dividend  pd  before  conversion. 

2.  Where  the  shares  of  any  member  have  been  so  converted  during 
his  life,  and  afterwards  such  member  ag-ain  becomes  actively  engaged 
in  the  management  of  the  affairs  of  the  coy  as  a  director,  assistant 
director,  or  otherwise,  the  directors  raa}^  at  any  time  by  resolution 
passed  at  his  request  reconvert  any  such  preference  shares  for  the 
time  being  held  by  him  into  ordinary  shares,  and  such  resolution  shall 
have  effect. 

2a.  Where  any  member  of  the  coy,  being  actually  engaged  in  the 
management  of  the  affairs  of  the  coy,  or  being  employed  in  any 
capacity  in  the  business  of  the  coy,  is  the  owner  of  any  preference 
shares  in  the  coy,  the  directors  may  at  any  time  by  resolution  passed 
•at  a  board  meeting  duly  convened  convert  all  or  any  of  the  preference 
shares  into  ordinary  shares,  and  such  resolution  shall  have  effect. 

3.  A  resolution  under  tliis  clause  shall  not  be  effective  unless  a 
majority  of  the  directors  for  the  time  being  in  the  United  Kingdom 
•concur  therein. 

4.  Where  any  such  resokition  for  conversion  or  rononversion  is 
passed,  notice  thof  shall  forth witli  be  given  to  the  holder  or  owner  of 
the  shares,  and  he  shall  thereupon  deliver  up  to  the  coy  the  certificate 
relating  to  the  shares  so  converted  or  reconverted,  and  the  directors 
.shall  alter  the  register  of  members  of  the  coy,  and  issue  to  him  a  ^ 
new  certificate  duly  framed. 

The  above  form  was  drafted  for  a  case  in  which  it  was  desired  that  the 
jj:eneral  profits  should  go  to  the  active  workers,  and  that  the  other  members 
should  take  a  fixed  preferential  dividend.  Several  other  important  concerns 
have  adopted  a  similar  form. 


Annual  Summaries. 

A  private  comj^any  is  subject  to  the  provisions  of  sect.  26  of  the  Act  of  1908 
{consolidating  sects.  26  and  27  of  Companies  Act,  1862,  and  sect.  19  of  Com- 
panies Act,  1900).  The  summary  and  list  must  be  so  framed  as  to  distinguish 
between  the  shares  issued  for  cash  and  the  shares  issued  otherwise  than  for  cash, 
or  only  partly  for  cash,  and  must,  in  addition  to  the  particulars  required  by 
that  section,  also  specify — 

(a)  The  total  amount  of  debt  due  from  the  company  in  respect  of  all  mort- 
gages and  charges  which  require  registration  under  the  Act,  or  which 
would  require  such  registration  if  created  after  the  commencement  of 
this  Act;  and 

•{b)  The  names  and  addresses  of  the  persons  who  are  the  directors  of  the 
company  at  the  date  of  the  summary. 

See  pp.  624,  762,  763,  supra,  and  for  form,  pp.  622,  623,  supra. 

3   i:  2 
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Borrowing. 

A  private  company  is  subject  to  the  provisions  contained  in  sect.  93  of  the 
Act  of  1908,  which  provides  that  every  mortgage  or  charge  created  by  a  com- 
pany registered  in  England  or  Ireland  after  the  1st  July,  1908,  and  being 
either — 

(a)  A    mortgage    or    charge    for    the    purpose    of    securing    any    issue    of 

debentures;  or 

(b)  A  mortgage  or  charge  on  uncalled  share  capital  of  the  company;  or 

(c)  A  mortgage  or  charge  created  or  evidenced  by  an  instrument  which,  if 

executed    by   an    individual,    would    require    registration    as    a    l)ill    of 
sale ;    or 

(d)  A  mortgage  or  charge  on  any  land,   wherever  situate,  or  any  interest 

therein ;   or 

(e)  A  mortgage  or  charge  on  any  book  debts  of  the  company;  or 

(f)  A  floating  charge  on  the  undertaking  or  property  of  the  company; 
shall,   so  far   as   any   security  on   the  company's   property   or   undertaking   is 
thereby    conferred,   be    void    against    the    licjuidator    and    any    creditor    of    the 
company  unless  duly  registered  as  required  by  sect.  93  of  the  Act.     See  pp.  616 
— -618,  supra. 

Requisition  for  General  Meeting. 

A  private  company  is  subject  to  the  provisions  of  sect.  66  of  the  Act  of  1908. 
which  in  effect  provides  that,  notwithstanding  anything  in  any  regulations  of 
a  company,  the  directors  of  a  company  shall,  on  the  requisition  of  the  holders 
of  not  less  than  one-tenth  of  the  issued  share  capital  of  a  company  upon  which 
all  calls  and  other  sums  then  due  have  been  paid,  forthwith  proceed  to  convene 
an  extraordinary  general  meeting,  and  in  default  enables  the  requisitionists  ta 
call  the  meeting.     See  p.  690,  supra. 


Form  334. 


Restrictions 
on  preference 
shares. 


Votes  of  Members. 

A  member  holding  less  thau  1,000^  of  ordinary  shares  shall  not  be 
eutld  to  vote,  and  tlie  preference  shares  shall  only  confer  on  the 
holder's  the  right  to  vote  at  a  general  meeting  upon  some  or  one  of 
the  questions  following  (that  is  to  say),  as  to  reduction  of  capital,  as 
to  winding  up  the  coy,  as  to  sanctioning  a  sale  of  the  undertaking,  or 
as  to  altering  the  regulations  of  the  coy  so  as  to  affect  directly  the 
rights  of  the  preference  shareholder's,  but  subject  as  afsd  the  fol- 
lowing provisions  shall  have  effect  (that  is  to  say):  — 

1.  Upon  a  show  of  hands  every  holding  of  at  lea^st   1,000/.   of 

ordinary  shares  shall  confer  on  the  holder  the  right  to  one 
vote. 

2.  Upon  a  poll  every  holding  of  at  least  1,000Z.  of  ordinary  shares 

shall  confer  on  the  holder  the  right  to  one  vote  for  every 
1,000?.  of  ordinary  shares  held  by  him. 

3.  Upon  a  show  of  hands  as  regards  any  question  on  which  the 

pi-e  fere  nee  shareholders  are  entid  to  vote,  every  holding  of 
at  least  1,000Z.  of  preference  shares  shall  confer  on  the 
holder  the   right   to  one  vote. 
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4.  Upon  a  poll  as  regards  any  question  on  which  the  preference  Form  334. 
shareholders  are  entld  to  vote,  the  preference  shares  shall 
collectively  confer  on  the  holders  the  right  to  as  many 
votes  as  shall  be  equal  to  the  number  of  votes  at  a  poll 
conferred  by  all  the  other  issued  shares  on  the  holders  thof , 
and  each  holding  of  preference  shares  shall  confer  the  right 
to  a  rateable  proportion  of  the  votes  thus  collectively 
conferred. 

(a)  A  proxy  may  be  appointed  generally  to  vote  for  and  on  behalf    Form  335. 
of  the  appointor,  as  in  the  form  in  clause  —  hof  indicated,  and  in  p|^^^^7to~oive 
such  case  the  proxy  shall  not  be  entld  to  vote  on  any  question  if  the  irrevocable 
appointor  attends  and  votes  thereon.  respect  of 

(b)  But  a  member  or  other  person  entld  to  vote  may  appoint  a  particular 
proxy  to  vote  for  and  on  behalf  of  the  appointor  in  respect  of  any  ^''="'es. 
specified  shares,  and  may  b}'  the  instrument  declare  the  appointment 
irrevocable  or  irrevocable  for  any  specified  period,  and  such  declara- 
tion shall  be  effective  save  only  that  if  the  appointor,  by  transfer, 

death,  or  othermse,  loses  his  right  to  vote  in  respect  of  the  shares 
specified  therein,  the  appointment  shall  thereupon  become  null. 

(e)  And  where  a  proxy  is  irrevocably  axspointed  as  afsd  to  vote  for 
and  on  behalf  of  the  appointor  in  respect  of  shares  specified  in  the 
instrument  of  appointment,  the  proxy  shall,  whilst  the  appointment 
remains  irrevocable,  be  exclusively  entld  to  vote  in  respect  of  such 
shares  even  though  the  appointor  be  present,  and  whether  the 
appointor  does  or  does  not  vote  on  the  question  in  respect  of  any 
other  shares. 

(d)  Any  such  appointirLent  as  afsd,  whether  revocable  or  irrevoc-         ,, 
able,  may  be  made  in  favour  of  one  person  or  of  several  persons 
in  the  alternative,  as  in  the  form  set  forth  in  clause  97  hof. 


Directors. 

Companies  are,  as  a  rule,  managed  by  directors.  They  can  only  act  by  agents; 
and  where  a  business  is  converted  into  a  private  company  the  most  natural 
persons,  by  reason  of  their  interest,  to  fill  the  office,  as  well  as  the  most  com- 
petent, are  generally  the  original  owners  of  the  business,  and  accordingly  the 
articles  of  a  private  company  commonly  provide  that  some  or  one  of  such  owners 
shall  be  the  directors.  The  terms  of  their  tenure  of  office  vary.  Sometimes  it 
is  provided  that  the  owner  or  owners  shall  be  entitled  to  hold  office,  for  instance, 
for  so  many  years,  or  for  life,  provided  he  or  they  continue  to  hold  a  certain 
number  of  shares;  sometimes  an  owner  is  empowered  at  any  time,  and  from 
time  to  time,  to  act,  so  long  and  whenever  he  chooses,  as  sole  director,  and  at 
his  discretion  to  appoint  and  remove  other  directors.  Occasionally  an  owner  is 
empowered  to  authorize  his  executors  or  trustees,  whilst  holding  a  certain 
number  of  shares,  to  appoint  directors,  and  to  define  and  restrict  their  powers 
and  give  them  their  share  qualification.  Where  the  owner  or  owners  hold  office 
on  special  terms  like  the  above,  with  other  directors  appointed  by  themselves 
or  otherwise,  they  are  generally  described,  by  way  of  distinction,  in  the  articles 
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Form  335.     ^^   "the   governing   directors,"   or    "the   permanent   directors,"   or   "the    life 

directors,"  whilst  the  other  directors  are  called  "  the  ordinary  directors."     A 

"  governing,"  "  permanent,"  or  "  life  "  director,  as  his  title  implies,  retains  his 
place  on  the  board,  but  with  respect  to  the  "  ordinary  "  directors  provision  is 
generally  made  for  some  or  one  of  them  retiring — by  rotation— each  year. 
The  vacancies  so  created  the  company  in  general  meeting  is  authorized  to  fill  up,, 
the  retiring  directors  being  made  eligible  for  re-election.  The  practical  effect 
of  this  is  that  the  choice  rests  with  the  larger  shareholders,  who  control  the 
company  by  their  voting  power.  In  the  case  of  single-ship  companies  (supra^ 
p.  558),  the  original  owners,  or  some  of  them,  or  some  firm  in  which  they  are 
interested,  are  usually  appointed  managers  upon  special  terms,  and  subject  to 
the  control  of  the  company  in  general  meeting.  Where  this  is  done  the  articles 
generally  provide  that  the  company  may  at  any  time  appoint  directors,  and 
determine  their  rotation,  qualification,  remuneration,  &c.,  but  directors  are 
often  found  unnecessary.  So  in  the  case  of  a  syndicate  it  is  not  uncommon  to 
have  a  manager  or  managers  instead  of  directors. 

Of  course,  the  articles  need  not  contain  any  qualification  clause  in  the  case  of 
a  private  company.  Moreover,  in  ne.irly  all  private  companies  the  directors 
hold  the  bulk  of  the  shares. 

If  there  is  a  qualification  clause  in  the  articles,  the  director  must  qualify 
within  the  time  specified  in  the  articles,  not  being  more  than  two  months  after 
appointment,  or  if  no  time  is  specified  then  within  the  two  months;  otherwiae 
at  the  end  of  the  period  he  will  vacate  office,  and  if  any  unqualified  person 
acts  as  a  director  after  the  period  he  will  have  to  pay  the  company  51.  for 
every  day  between  the  expiration  of  the  period  for  qualifying  and  the  last  day 
on  which  it  is  proved  tiiat  he  acted  as  a  director  during  which  he  so  acts.  See 
sect.  73  of  the  Companies  (Consolidation)  Act,  1908;  and  pp.  718  et  seq.,  supra. 

A  private  company  must  also  comply  with  sect.  75  of  the  Act  of  1908,  and 
accordingly  must  keep  at  its  registered  office  a  register  containing  the  names 
and  addresses  and  occupations  of  its  directors  or  managers,  and  must  send  to 
the  Registrar  of  Companies  a  copy  of  such  register,  and  must  from  time  to  time 
notify  to  him  any  change  that  takes  place  in  such  directors  or  managers,  and  in 
default  penalties  are  imposed  on  the  company  and  every  director  and  manager 
who  knowingly  and  wilfully  authorizes  or  permits  the  default. 


Governing  Director. 


Form  336. 

Governing 
director. 


ThiB  following-  provisions  shall  have  effect:  — 

(1)  The  sd  A.  B.  shall  be  the  governing  director  of  the  coy  until 

he  resigns  the  office,  or  dies,  or  ceases  to  hold  at  least 
20,000Z.  of  the  shares  to  be  allotted  to  him  pursuant  to  the 
agreemt  in  clause  3  hof ,  and  whilst  he  retains  the  sd  office 
he  shall  have  authority  to  exercise  all  the  powers,  autho- 
rities and  discretions  by  these  presents  expressed  to  be 
vested  in  the  directors  generally,  and  aU  the  other  direc- 
tors, if  any,  for  the  time  being  of  the  coy,  shall  be  under 
his  control,  and  shall  be  bound  to  conform  to  his  direc- 
tions in  regard  to  the  coy's  business. 

(2)  The  sd  A.  B.,  whilst  he  holds  the  office  of  governing  director, 

may  from  time  to  time,  and  at  any  time,  appoint  any  other 
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persons  to  be  directors  of  the  coy,  and  may  define,  limit,  Form  336. 
and  restrict  their  powers,  and  may  fix  and  determine  their 
remuneration  and  duties,  and  may  at  any  time  remove  any 
director  howsoever  appointed,  and  may  at  any  time  con- 
vene a  general  meeting  of  the  coy.  Every  such  appoint- 
ment or  removal  must  be  in  writing  under  the  hand  of 
the  sd  A.  B. 

(3)  If  the  sd  A.  B.  shall  resign  the  office  of  governing  director, 

or  shall  cease  to  hold  at  least  20,000^.  of  tlie  shares  to  be 
allotted  to  him  as  afsd,  he  shall  become  an  ordinary 
director . 

(4)  If  the  sd  A.  B.  dies  whilst  he  holds  the  office  of  governing 

director,  the  trees  for  the  time  being  of  his  will,  so  long  as 
20,000Z.  of  the  share  capital  stands  in  his  name,  or  in  the 
names  of  such  trees,  may  exercise  the  powers  vested  in  the 
sd  A.  B.  by  para.  (2)  hof;  or 

(4)  If  the  sd  A.  B.  dies  whilst  he  holds  the  office  of  governing 

director,  he  may  by  his  will  or  any  codicil  thereto  appoint 
any  person  to  be  governing  director  in  his  place,  and 
direct  and  determine  what  shall  be  the  powers,  authori- 
ties, and  discretions  of  such  governing  director,  and  what 
his  remuneration  and  qualification,  and  how  long  he  shall 
be  entld  to  hold  office,  and  in  default  of  such  direction  and 
determination  such  appointee  shall  only  have  the  powers 
of  an  ordinary  director. 

(5)  The  remuneration  of  the  sd  A.  B.  whilst  he  holds  the  office 

of  governing  director  shall  be  at  the  rate  of  £ per 

annum  when  the  dividend  declared  by  the  coy  amounts  to  "* 

101.  p.c.p.a.,  and  £ p. a.  when  the  dividend  declared 

amounts  to  lol.  p.c.p.a.,  with  such  additional  sums  as  the 
coy  in  general  meeting  shall  from  time  to  time  determine. 

(6)  If  and  when  there  is  not  a  governing  director,  which  event 

is  hnftr  referred  to  as  the  termination  of  the  original 
management,  the  other  directors,  if  any,  then  in  office 
shall  forthwith  convene  a  general  meeting  of  the  coy  for 
the  purpose  of  electing  a  board  of  directors,  and  if  they 
do  not  convene  such  meeting  within  fourteen  days  after 
the  termination  of  the  original  management,  any  five 
members  may  convene  such  meeting. 
(7)  On  the  termination  of  the  original  management,  the  direc- 
tors sliall  have  power  from  time  to  time,  and  at  any  time, 
to  appoint  any  other  persons  to  be  directors,  but  so  that 
the  total  number  of  directors  shall  not  at  any  time  exceed 
seven,  and  so  that  no  appointment  under  this  clause  shall 
have  effect  unless  two-thirds  at  least  of  the  directors  in 
the  United  Kingdom  concur  therein. 
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Form  337. 

Another. 


1.  Tlve  sd  A.  B.  shall  be  the  first  governing-  direct<)r  of  the  coy. 
Subject  as  hnftr  provided  the  governing  director  lor  the  time  being 
shall  hold  that  office  for  life,  and  whilst  he  is  governing  director  the 
government  and  control  of  tJie  coy  shall  be  vested  in  him,  and  he  may 
exercise  all  the  powers,  authorities,  and  discretions  hby  expressed  to 
be  vested  in  the  governing  dirert^)r  and  all  those  hby  expressed  to  be 
vested  in  the  directors. 

2.  Tlxe  governing  director  for  tlu;  time  being  may  from  time  to  time 
and  at  any  tirae  appoint  any  other  persons  to  be  directors  of  the  coy, 
and  may  define,  limit,  and  restrict  their  powers,  and  may  fix  and 
determine  their  remuneration  and  duties,  and  may  at  any  time  remove 
any  director,  however  appointed,  and  may  at  any  time  convene  a 
general  meeting  of  the  coy.  Every  such  appointment  or  removal 
must  be  in  writing  under  the  hand  of  the  governing  director. 

3.  The  governing  director  shall  ipso  facto  vacate  office — 

(1)  If  by  a  resolution  of  the  coy  in  general  meeting  he  is  re- 

quested to  resign. 

(2)  If  at  any  time,  by  notice  in  Avriting  to  the  coy,  he  resigns  the 

office. 

4.  Whilst  and  whenever  there  are  directors  of  the  coy,  but  no 
governing  director,  the  directors  may  exercise  all  the  powers  and 
perform  all  the  duties  hby  expressed  to  be  vested  in  the  directors,  and 
all  those  hby  expressed  to  be  vested  in  the  governing  director,  except 
those  specified  in  clauses and hof. 

5.  Whenever  the  governing  director  vacates  office,  whether  under 
clause  3  hereof  or  by  death,  the  vacancy  may  be  filled  up — 

(a)  by  resolution  of  a  general  meeting;  or 

(b)  by  writing  sigujed  by  the  holders  of  at  least  two-thirds  of  the 

issued  shares  in  the  coy's  capital. 

6.  If  and  wlieuever  the  governing  director  vacates  office,  the  direc- 
tors in  office  shall  call  a  general  meeting  to  consider  and  determine 
whether  the  vacancy  shall  be  filled  up,  and  who  shall  be  appointed, 
or  Avliietlier  the  business  may  be  managed  by  directors,  and  who  shall 
be  the  directors,  and,  if  there  are  no  directors  in  office,  or  if  they  do 
not  convene  a  general  meeting  as  afsd,  then  fourteen  days  after  the 
vacancy  the  holders  of  two-thirds  at  least  of  the  issued  shares  may 
convene  a  general  meeting  for  tJie  purposes  afsd.  Any  meeting  so 
convened  may  determine  as  afsd,  and  its  determination  shall  have 
effect. 

7.  Whilst  and  whenever  there  shall  be  directors  of  the  coy  in  office, 
and  no  governing  director,  the  following  provision  shall  have  effect, 
that  is  to  say:  — 

(1)  The  number  of  the  directors  shall  be  not  less  than and  not 

more  than . 

(2)  The  coy  in  general  meeting,  or  the  holders  of  at  least  two- 
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thirds  of  tlie  issued  shares,  may  at  any  time  appoint  any    Form  337. 
persons  to  be  directors. 
(3)  The  directors  shall  have  power,  &c. 


When  the'sd   D.   ceases  to  be  a  g-overning  director,  the  coy  in    Form  338. 

general  meeting:  may  appoint  any  persons  to  be  directors  of  the  coy,    ,       ~       T 
1  «      ^u  •  1       •    •  X.         f  A-       ,  /'Appointment 

and  may  fax  the  maximum  and  minimum  number  or  directors,  and  a  of  directors 

general  meeting  shall  forthwith  be  convened  for  the  purpose,  and  when  govern - 
°  °  lug  director 

such  meeting  shall  be  convened  by  the  sd  D.  (if  living),  or  if  he  is  vacates. 

dead  or  does  not  convene  the  same  within  seven  days  after  he  ceases 

to  be  governing  director,  then  the  meeting  shall  be  convened  by  the 

directors  (if  any)  in  office  under  clause  84  hof ;  and  if  there  are  none 

or  if  they  do  not  convene  the  meeting  within  seven  days  after  the 

power  so  to  do  arises,  tlien  the  provision  of  sect.  66  (4)  of  the  Cos 

(Consolidation)  Act,  1908,  shall  have  effect.    The  exors  or  admors  of 

a  deceased  holder  of  shares  shall,  for  the  purpose  of  this  clause,  be 

deemed  to  be  the  holders  of  any  shares  standing  in  the  name  of  the 

deceased. 


The  sd  A.  and  B.  shall  be  the  first  governing  directors  of  the  coy,    Form  339. 

and  shall  both  be  entld  to  hold  otfice  so  long  as  they  between  them   - 

.  Two  govern - 

hold  one-half  of  the  ordinary  share  capital  of  the  coy,  and  in  the  event  ing  directors. 

of  one  of  them  vacating  office  by  death,  resignation,  or  otherwise,  the 

other  shall  be  the  sole  governing  director,  and  shall  be  entld  to  hold 

office  so  long  as  he  holds  one-third  of  the  ordinary  share  capital  of 

the  coy. 

The  sd  A.  and  B.,  whilst  holding  office  as  governing  directors,  and 
after  one  of  them  vacates  the  office  of  governing  director,  the  other, 
whilst  holding  office  as  governing  director,  shall  have  full  control  of 
the  business  of  the  coy,  and  one  of  them  shall  be  the  chairman  of  the 
board  of  directors,  and  they,  or  the  survivor  of  them,  shall  have  power 
to  appoint  and  remove  any  other  director  or  directors,  and  may 
appoint  any  person  in  addition  to  any  existing  directors,  and  may 
from  time  to  time,  and  at  any  time,  appoint,  define,  limit,  and  restrict 
the  powers  and  duties,  and  fix  the  qualification  and  remuneration 
of  any  other  directors,  and  may  remove  any  director  howsoever 
appointed,  and  may  at  any  time  convene  a  general  meeting  of  the  coy. 

So  long  as  the  sd  A.  and  B.,  or  one  of  them,  shall  be  governing 
directors  or  director  of  the  coy,  no  other  director  or  directors  of  the 
coy  shall  be  appointed  without  the  consent  of  such  governing  directors 
or  director. 

In  case  the  sd  A.  and  B.  shall  cease  to  hold  one-half  the  ordinary 
share  capital  of  the  coy,  each  of  them  shall  be  deemed  thereupon  to 

be  elected  to  office  as  an  ordinary  director,  unless  under  clause 

he  becomes  the  sole  governing  director. 
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Form  339.  When  both  the  ad  A.  and  B.  shall  have  ceased  to  be  governing- 
directors  (which  event  is  hnftr  referred  to  as  the  termination  of  the 
original  management),  then  and  from  thenceforth  the  directors  shall 
have  power  from  time  to  time,  and  at  any  time,  to  appoint  any  other 
persons  to  be  directors,  but  so  that  the  total  number  of  directors  shall 
not  at  any  time  exceed  five. 

After  the  termination  of  the  original  management  the  qualification 
of  every  director  shall  be  the  holding  of  shares  of  the  coy  of  the 
nominal  value  of  .500/.  A  director  may  act  before  acquiring  hi.s 
qualification. 

The  remuneration  of  the  governing  director,  when  there  are  two, 
shall  be  at  the  rate  of  850Z.  p. a.  each,  and  when  there  is  only  one, 
at  tlie  rate  of  l,200r  p. a.  The  remuneration  of  the  other  director 
or  directors  (if  any)  shall  be  fixed  by  the  governing  director  or 
directors,  or  in  default  of  them  or  him  shall  from  time  to  time  bo 
determined  by  the  coy  in  general  meeting. 


Form  340. 

Permanent 

directors. 


A.,  B.,  and  C.  shall  be  the  first  directors,  and  each  of  them  shall  be 

entld,  subject  to  clauses and hof,  to  retain  office  so  long  as 

he  holds  not  less  than of  the  shares  specified  [or  to  be  allotted 

to  him  pursuant  to  the  agreemt  referred  to]  in  clause hof,  and 

whil.'^t  holding  ofiice  by  virtue  of  this  provision  shall  be  called  a 
permanent  director,  and  if  by  resignation  he  ceases  to  be  a  permanent 
director,  he  shall,  if  qualified,  bo  deemed  to  have  been  thereupon 
elected  to  be  an  ordinary  director. 


Sometimes  the  following  words  are  added: — "And  shall  be  entitled  to  hold 
office  as  such  so  long  as  he  lives  \^or  until  the  second  ordinary  meeting  next 
following  the  date  when  he  ceases  to  be  a  permanent  director]." 


Form  341. 

Founders, 
while 
specially 
qualified,  to 
be  directors, 
with  power  to 
appoint  new 
directors. 


The  following  provisions  shall  have  effect:  — 

(1)  Each  of  them,  the  sd  A.,  B.,  and  C,  shall  be  entld  to  hold 

office  as  a  director  so  long  as  he  holds  a  special 
qualification. 

(2)  Each  of  them,  the  sd  A.,  B.,  and  C,  in  case  he  resign  his 

directorship  whilst  holding  a  special  qualification,  may 
appoint  two  directors. 

(3)  Each  of  them,  the  sd  A.,  B.,  and  C,  who  dies  whilst  holding 

a  special  qualification,  may  by  his  will  or  codicil  appoint 
any  two  persons  to  be  directors,  and  in  default  of  any  such 
appointment,  or  so  far  as  the  same  does  not  take  effect, 
the  legal  personal  representatives  of  the  deceased  shall  be 
entld  to  exercise  the  power. 

(4)  Notice  of  every  such  ajDpointment  as  afsd  must  be  served  on 

the  coy  within  the  period  of  three  calendar  months  after 


FORMS. 
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thje  resignation  or  death  of  the  director,  and  the  notice    Form  341. 
must  be  accompanied  by  the  consent  in  writing  of  the 
appointee  to  act,  and  the  appointment  shall  only  take 
effect  from  the  service  of  such  notice,  and  in  the  event 
of  the  same  being  served  within  such  period. 

(5)  The  appointees  must  be  sons,  brothers,  sons-in-law,  grand- 

sons, or  nephews  of  the  resigning  or  deceased  director. 

(6)  The  appointment  shall  have  effect  notwithstanding  that  it 

shall  raise  the  number  of  directors  beyond  the  maximum 
mentd  in  clause  83. 

(7)  Any  such  appointment  as  afsd  shall  take  effect  without  pre- 

judice to  clause  —  hof  [directors'  qualification],  save 
that  a  director  or  directors  appointed  by  the  will  of  a 
deceased  director,  or  by  the  legal  personal  representative 
of  a  deceased  director,  shall  be  deemed  to  hold  the  requi- 
site qualification  for  office  so  long  as  a  special  qualification 
stands  in  the  name  of  the  deceased,  or  in  the  names  of  the 
trees  for  the  time  being  of  his  will. 

(8)  For  the  purposes  of  this  clause  a  special  qualification  means 

ordinary  shares  of  the  nominal  value  of  [30,000Z.]  at  the 
Least. 

(9)  Each  of  them,  the  sd  A.,  B.,  and  C,  who  ceases  to  hold  a 

special  qualification  specified  in  para.  8  of  this  clause, 
shall  be  deemed  thereupon  to  be  elected  to  office  as  an 
ordinary  director. 

(10)  Each  of  them,  the  sd  A.,  B.,  and  C,  and  any  appointee 

afsd,  shall,  whilst  holding  ofiice  with  a  special  qualifica- 
tion as  afsd,  be  termed  a  permanent  director.  n 

(11)  No  appointee  afsd  shall  have  a  power  of  appointing  any 

person  to  be  a  director  under  this  clause. 

The  Permanent  Governing  Directors. 

The  sd  A.  B.  shall  be  the  governing  director  of  the  coy,  and,  sub-    Form  342. 
ject  as  hnf tr  provided,  the  governing  director  for  the  time  being  shall  permanent 
hold  that  office  for  life,  or  until  he  ceases  to  hold  a  special  qualifica-  |overning 
tion,  and  whilst  he  holds  the  same  the  government  and  control  of  the  ^"^^^l^ 

coy  shaU  be  vestod  in  him.  resign  and 

•'  •         /     x-         resume  omce. 

The  governing  director  for  the  time  being  may  from  time  to  time 
and  at  any  time  appoint  any  other  jDersons  to  be  directors  of  the  coy, 
and  may  define,  limit  and  restrict  their  powers,  and  may  fix  and 
determine  their  remuneration  and  duties,  and  may  at  any  time  re- 
move any  director,  however  appointed,  and  may  at  any  time  convene 
a  general  meeting  of  the  coy.  Every  such  appointment  or  removal 
must  be  in  writing  under  the  hand  of  tlie  governing  director. 
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Form  342.         The  following  provisions  as  to  a  governing  director  sliall  also  have 
effect:  — 

(1)  He  shall  vacate  the  ofUce  of  governing  director  if  and  when  he 

ceases  to  hold  a  special  qualification  as  hnftr  detined,  and 
is  requested  by  the  coy  in  general  meeting  to  resign. 

(2)  If  he  I'esigns  the  office  of  governing  director  whilst  holding  a 

special  qualification,  he  may  appoint  some  other  person  to 
be  the  governing  director  in  his  place,  subject  as  next  hnftr 
provided. 

(3)  If  he  resigns  ofiice  and  appoints  a  successor  as  afsd,  he  may, 

whilst  holding  a  special  (|ualification,  by  notice  in  writing 
to  the  coy,  declare  that  he  resumes  the  office  of  governing 
director,  and  he  shall  thereupon,  to  the  exclusion  of  his 
appointee,  again  liecome  the  governing  director,  and  the 
above  provision  in  this  j^aragraph  shall  ajiply  as  often  as 
the  governing  director  resumes  office  as  afsd. 

(4)  If  he  shall  die  whilst  holding  a  special  qualification,  lie  may 

by  his  will,  or  any  codicil  thereto,  appoint  some  other  per- 
son to  be  the  governing  director,  and  in  default  of  any  such 
appointment  the  legal  pereonal  representatives  of  the  sd 
A.   B.   may  make  the  appointment. 

(5)  Every  such  appointment  must  be  made  by  writing  under  the 

hand  or  respective  hands  of  the  appointor  or  appointors. 

(6)  Notice  of  an  appointment  under  para.  2  or  para.  4  of  this 

clause  must  be  served  on  the  coy  within  two  calendar 
months  after  the  resignation  or  death  of  the  governing 
director,  and  the  notice  must  be  accompanied  by  the  con- 
sent in  writing  of  the  appointee  to  act,  and  the  appointment 
shall  only  take  effect  on  service  of  such  notice,  and  in  the 
event  of  the  same  being  served  within  such  period. 

(7)  For  the  purposes  of  this  clause,  any  person  appointed  a  govern- 

ing director  vuider  para.  2  afsd  shall  be  deemed  to  hold 
a  special  qualification  if  and  during  such  time  as  a  special 
qualification  is  registered  in  his  name,  or  as  his  appointor 
holds  a  special  qualification;  and  if  appointed  under  para.  4 
afsd,  shall  be  deemed  to  hold  the  same  if  and  during  such 
time  as  a  special  qualification  is  registered  in  the  name  of 
such  appointee,  or  if  and  so  long  as  such  representatives  or 
other  the  legal  personal  representatives  for  the  time  being 
of  the  appointor,  or  the  trees  of  his  will,  shall  hold  a  special 
qualification. 

(8)  For  the  purposes  of  this  clause,  a  special  qualification  afsd 

means  shares  or  stock  in  the  capital  of  the  coy  to  the 
nominal  value  of  £ . 


F0RM8.  ^89 

The  following  furni  was  used  in  a  very  important  case  where  it  was  desired 
to  preserve  as  far  as  possible  the  status  quo  under  the  partnership  deed:  — 

The  following  provisioas  shall  have  effect  (that  is  to  say): —  Form  343. 


(1)  Each  of  the  first  five  directors  shall,  subject  to  para.  (7)  Powerfor 

of  this  clause,  have  power  from  time  to  time  by  deed  to  governing 

.    ,  T        ,  1   •      1-1  J.  directors  to. 

appoint  as  director  a  son,  and  in  like  manner  to  remove  appoint 

any  son  so  appointed.  successors. 

(2)  Each  of  the  first  five  directors  shall,  subject  as  afsd,  have 

power  from  time  to  time  by  will  or  codicil  to  appoint  as 
director  any  person,  but  so  that  no  appointment  of  a 
person  not  being  a  son  of  the  appointor  shall  have  effect 
unless  and  until  the  appointee  shall  be  approved  in 
writing  by  three-fourths  at  least  of  the  directors. 

(3)  None  of  them  the  sd  A.,  B.  and  C,  shall  be  capable  of  exer- 

cising the  power  of  appointment  conferred  by  para.  (1) 
of  this  clause  until  one  of  the  three  shall  have  died.  And 
the  power  of  appointment  conferred  by  para.  (2)  of  this 
clause  shall  not  be  exerciseable  by  such  one  of  them,  the 
sd  A.,  B.  and  C,  as  shall  first  die. 

(4)  Not  more  than  one  person  appointed  by  the  same  appointor, 

or  his  executors  or  administrators,  under  this  clause  shall 
at  the  same  time  be  entld  to  hold  office  by  virtue  of  this 
clause . 

(5)  Where  any  appointee  under  this  clause  is  under  the  age  of 

twenty -one,  the  appointment  shall  not  take  effect  until  he 
attains  the  age  of  twenty-one  years. 

(6)  As  regards  each  of  them,  the  sd  first  five  directors,  if  he  dies 

whilst  a  member  of  the  coy,  his  executors  or  adminis- 
trators shall  have  power  to  appoint  a  director  in  the  cases 
following  (that  is  to  say):  — 

(a)  Where  there  is  not  any  person  appointed  by  the 
deceased  under  para.  (1)  of  this  clause  in  office  at  the  time 
of  the  decease,  and  by  his  will  or  codicil  the  deceased 
has  not  exercised  the  power  conferred  by  paragraph  (2)  of 
this  clause. 

(b)  Where  at  the  death  of  the  deceased  an  appointee  of 
the  deceased,  whether  under  paragraphs  (1)  or  (2)  of  this- 
clause,  is  under  the  age  of  twenty-one  years. 

(c)  Where  an  appointee  of  the  deceased,  under  para- 
graph (2)  of  this  clause,  being  of  full  age,  is  not  approved 
in  writing  by  three -fourths  at  least  of  the  directors  within 
three  weeks  after  the  death  of  the  deceased. 

Provided  that  the  executors  or  administrators  of  such 
one  of  them,  the  sd  A.,  B.  and  C,  as  shall  first  die  shall 
not  be  entld  to  appoint  under  sub-sect,  (a)  of  this  para- 
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Form  343.  graph,  aud  provided  also  that  no  appointment  under  this 
paragraph  of  a  person  not  being-  a  son  of  one  of  the  first 
five  directors  shall  have  effect  unless  and  until  the  ap- 
pointee shall  be  approved  in  writing  by  three-fourths 
at  least  of  the  directors. 
(7)  Each  of  the  sd  first  five  directors  and  each  director  appointed 
by  virtue  of  this  clause  shall  be  entld  to  hold  office  so  long 
as  he  remains  a  member  of  the  coy  subject  only  to  clause 
and  to  the  following  provisions:  — 

(First.)  If  appointed  under  sub-sect,  (b)  of  para- 
graph (G)  he  shall  vacate  office  if  and  when  the  appointee 
referred  to  in  that  sub-section  attains  the  age  of  twenty- 
one  yeara  and  takes  office. 

(Second.)  If  he  is  appointed  under  sub-sect,  (c)  of 
paragraph  (G)  he  shall  vacate  office  if  and  when  the 
appointee  referred  to  in  that  paragi-aph  is  approved  by 
the  board  of  directors  and  takes  office. 


Form  344.        The  sd  J.  B.  shall  be  entld  to  hold  office  as  a  permanent  director 

Permanent       ^^  respect  of  the  shares  held  by  the  sd  F.  D.  until  he  thesd  J.  B. 

directorship      resigns  or  dies,  and  whetlier  or  not  he  holds  shares  in  his  own  right 

«ha"es^heWby  °^  otherwise;   and  if  and  when  the  sd  J.  B.  resigns  or  dios  the  sd 

another  party.  N.  D.  or  the  exors  or  trees  of  his  will  shall  hold  oixlinary  shares  in 

the  coy  of  the  nominal  value  of  at  least  50,0001.,  then  the  sd  N.  D., 

if  living,  or  the  exors  or  trees  of  his  will  if  thereby  authorized  in 

that  behalf,  may  appoint  any  person  to  be  a  director  in  the  place  of 

the  sd  J.  B.,  and  any  such  appointment  shall  be  effective. 


Form  345.        The  trees  or  tree  for  the  time  being  of  the  sd  A.  B.  may  from  time 
Directors  to      ^^  time,  and  at  any  time,  while  trusts  of  such  will  continue,  appoint 
be  appointed     any  person  to  be  a  director  of  the  coy,  and  in  every  such  case  the 
<!f  w™f*^^^       appointee  shall  be  entld  to  hold  oflfice  as  a  director  until  the  expira- 
tion of  five  years  from  his  appointment  or  until  the  trusts  of  the  sd 
will  shall  be  determined  or  until  he  resigns  or  dies,  whichever  event 
first    happens,   and  upon  the    happening  of    any  such    event    the 
appointee  shall  ipso  facto  vacate  office,  but  may  be  re-appointed. 

An  appointment  under  this  clause  to  be  effective  must  be  made  in 
writing  signed  by  all  the  trees  for  the  time  being  of  the  sd  will,  and 
not  more  than  one  person  shall  at  any  one  time  be  in  office  as  a 
dii-ector  under  this  clause. 

Form  346.        Until  otherwise  determined  by  special  resolution,  each    of    the 

r , directors  shall,  as  provided  by  the  agreemt  mentd  in  clause hof, 

Power  for  •  i  i  ^    i 

directors  to       be  at  liberty,  without  the  concurrence  of  the  others,  to  exercise  all  the 

act  separately,  powers,  authorities,  and  discretions  hereby  vested  in  the  directors 
generally. 


FORMS.  ^^^ 

The  permanent  directors  or  permanent  director  for  the  time  being    Form  347. 
may  at  any  time,  and  from  time  to  time,  by  instrument  in  writing,  p^^^j.^^ 
api3oint  any  persons  to  be  ordinary  directors,  and  may  remove  any  appoint  other 
persons  so  appointed.     Every  such  appointment  or  removal  shall  be  •lu-ectors. 
recorded  in  the  coy's  minute-book. 


1.  A  director  who  is  not  in  the  United  Kingdom  may  appoint  any    Form  348. 
person  in  the  United  Kingdom  to  act  as  his  proxy  at  meetings  of  the  Directors' 

directors,   and    to    sign    resolutions    under  clause  hof.      Such  proxies. 

appointment  must  be  made  in  writing  under  the  hand  of  the 
appointor,  and  may  at  any  time  be  revoked  in  like  manner,  and  may 

be  general  or  for  a  specified  period,  or  for  specified  meetings,  or 
for  specified  resolutions,  and  may  authorize  and  direct  the  appointee 
to  be  chairman  if  the  appointor  would,  if  present,  be  entitled  to  pre- 
side, and  notice  of  every  such  appointment  or  revocation  must  be 
given  to  the  coy,  and  the  appointee  need  not  be  a  director  or  member 
of  the  coy,  but  he  must  furnish  the  coy  with  his  address  in  the 
United  Kingdom. 

2.  It  shall  not  be  necessary  to  give  to  any  director  who  is  not 
within  the  United  Kingdom  notice  of  a  meeting  of  the  directors  to 
be  held  there,  but  where  such  director  is  represented  by  a  proxy 

appointed  under  clause  hof,  due  notice  of  such  meeting  shall 

be  given  to  such  proxy,  either  personally  or  by  sending  the  same 
through  the  post,  addressed  to  him  at  his  last  known  place  of  address 
in  the  United  Kingdom.    Where  a  meeting!  ia  to  be  held  in  the  United 
States  afsd,  it  shall  not  be  necessary  to  give  notice  thof  to  any  director        x 
who  is  not  for  the  time  being  in  the  United  States  afsd. 


Managing  Director. 

The  coy,  in  general  meeting,  may  at  any  time  appoint  a  managing    Form  349. 

•director   to  conduct  the  business  of  the  coy,  and  may  make  such  ~       ~ 

appointment  on  such  terms,  and  may  from  time  to  time  vest  in  or  meeting  to 

assiffn  to  anv  managing  director  such  powers,  discretions  and  duties,  appoint 

b  J  o     b  r  T.i   managing 

and  may  impose  on  him  such  regulations  as  may  seem  expedient,  and  director. 

may  remove  any  managing  director  so  appointed,  and  may  fill  up  any 

vacancy  in  the  office  of  managing  director;   and  for  the  purpose  of 

exercising  any  of  the  powers  conferred  by  this  clause,  any  managing 

director,  and  any  member  or  members  holding  not  less  than  

shares,  may  convene  a  meeting. 

Sometimes  no  directors  are  appointed  by  the  articles,  but  a  clause  appoint- 
ino-  a  "  manager  "  on  the  lines  of  the  above  is  inserted.  In  such  case  the  clause 
as  to  directors  will  be  considerably  shortened,  and  the  word  "  manager  "  will 
be  substituted  throughout  for  "  directors." 
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Form  350. 

Remunera  - 
tion  of 
directors. 


Remuneration. 

The  directors  shall  be  pd  for  their  services  out  of  the  funds  of  the 
coy  the  remuneration  following,  that  is  to  say,  the  sd  A.  and  B.,  each 
at  the  rate  of  5001.  iD.a.,  and  the  sd  C.  at  the  rate  of  300^  p. a.,  and 
each  of  the  other  directors  such  sum  as  the  coy  in  general  meeting 
[or  the  permanent  director]  shall  from  time  to  time  determine. 


The  provisions  as  to  remuneration  of  directors  of  private  companies  vary 
considerably.  In  some  cases  the  principal  directors  take  no  remuneration,  but 
have  power  to  remunerate  the  oi'dinary  directors.  In  others  they  take  a  fixed 
salary  as  above. 

Sometimes  it  is  desired  to  provide,  as  in  an  ordinary  partnership,  that  a 
member  shall  be  at  liberty  to  draw  out  a  fixed  allowance,  with  the  obligation 
to  recoup,  if  at  the  end  of  the  year  it  appears  that  his  share  of  profits  does 
not  amount  to  what  he  has  drawn,  but  in  a  company  there  is  more  difficulty  in 
making  any  such  provision,  inasmuch  as  dividends  can  only  be  paid  out  of 
profits.  However,  the  difficulty  is  sometimes  met,  where  the  member  is  a 
director,  by  giving  him  the  fixed  allowance  as  remuneration  for  his  services 
as  director  with  liability  to  recoup  as  aforesaid.  For  there  is  no  rule  that 
directors'  remuneration  is  to  be  paid  only  out  of  profits.  lie  Lundy  Granite 
Co.;  Harvey  Lewis'  case,  26  L.  T.  673. 


Form  351. 


Another. 


The  governing  director  shall  be  entld  to  receive  out  of  the  funds  of 
the  coy  such  sums  as  he  shall  from  time  to  time  determine,  not  exceed- 
ing at  the  rate  of  £ p. a. 


Form  352. 

Another. 


The  permanent  directors  shall  be  entitled  to  receive  out  of  the  funds 

of  the  coy  such  sums,  not  exceeding  £ p. a.,  as  they  shall  from 

time  to  time  determine,  and  the  other  directors  shall  be  entld  to 
receive  such  remuneration  as  the  permanent  directors  shall  from  time 
to  time  think  fit  to  pay  them. 


Form  353. 

Employment 
of  directors. 


Employment  of  Directors. 

The  directors  may  from  time  to  time  employ  any  director  to  per- 
form any  work  or  labour,  or  to  supply  any  goods  required  by  the  coy, 
or  to  serve  the  coy  in  any  professional  capacity,  or  as  head  of  a 
department,  or  in  any  other  capacity  or  character,  and  may  re- 
munerate him  for  such  work  or  labour  or  goods  or  services  as  the 
directors  may  think  proper,  and  ma}'  enter  into  contracts  with  him 
for  the  purposes  afsd,  but  no  director  shall  vote  at  any  directors' 
meeting  upon  any  question  affecting  his  own  employment  as  afsd,  or 
any  contract  relating  thereto.  A  director  shall  not  be  accountable 
for  any  profit  arising  from  such  employment. 
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Each  of  them,  the  sd  A.,  B.,  and  C,  whilst  he  remains  a  permanent    Form  354. 
director,  shall  be  entld,  without  charge,  to  have  his  son,  or  any  one  of  instruction 
his  sons,  instructed  at  the  coy's  works  in  the  business  or  businesses  of  son. 
for  the  time  being  carried  on  by  the  coy. 

This  clause  varias  a  good  deal  in  form.  Sometimes  power  is  given  to  nominate 
by  will  a  son  for  instruction.  Sometimes  any  holder  of  a  specified  number  of 
the  shares  is  given  the  power. 


Attention  to  Business. 

Each  of  the  ordinary  directors  shall  devote  the  whole  of  his  time    Form  355. 

and  attention  to  the  business  of  the  coy,  but  the  sd  A.  and  B.  shall  what  time 

not  be  bound  to  devote  more  time  and  attention  to  the  coy  than  they  directors 

to  give, 
resply  may  think  fit. 


Some  such  provision  as  above  is  not  uncommon. 


Rotation. 


Until  otherwise  determined  by  extraordinary  resolution,  the  direc-  Form  356. 
tors  for  the  time  being  shall  continue  to  hold  office,  subject  only  to  Continuance 
clauses  [as  to  disqualification  and  power  to  remove']  hof .  o^  office!''''^ 

In  a  private  company  a  clause  as  above  is  very  common,  the  intention  being 
that  the  directors  shall  not  retire  by  rotation,  but  shall  remain  in  office  until 
they  become  disqualified  by  bankruptcy,  &c.,  or  are  removed.  When  such  a 
clause  is  inserted,  the  usual  rotation  clause  will  be  omitted.  When  rotation 
clauses  are  inserted,  it  is  usual  to  provide  that  they  shall  not  apply  to  "  the 
governing,"  "  permanent,"  or  "  life  "  directors. 


Proceedings  of  Directors. 

It  is  sometimes  provided  that  (as  in  an  ordinary  partnership)  each  director 
may  do  various  things  without  a  board  meeting.  It  is  also  not  uncommon  to 
provide  for  special  voting  power  as  follows:  — 


Form  357. 


At  any  meeting  of  the  directors  a  director  shall  have  one  vote  for  

every  share  held  by  him,  and  votes  may  be  given  either  personally  or  Voting  at 
by  proxy,  but  a  proxy  must  be  one  of  the  directors,  and  must  be  ^^J^jJ^^^J^ 
appointed  in  writing  under  the  hand  of  the  appointor. 

Sometimes  no  resolution  is  to  be  valid  if  a  particular  director  dissents,  or 
certain  business  is  only  to  be  transacted  with  the  concurrence  of  a  particular 

director. 
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Form  358. 

Cliaiimaa 
and  deputy- 
chairman. 


The  ed  A.  B.  shall  be  chairman  of  the  board  so  long  as  he  remains 
a  director  and  is  willing  to  act,  and  the  sd  C.  D.  shall  be  deputy- 
chairman.  When  the  sd  A.  B.  ceases  to  be  chairman,  the  sd  C.  D. 
shall,  if  then  a  director,  become  chairman,  and  shall  be  ontld  to 
retain  the  office  so  long  as  he  remains  a  director,  and  is  willing  to  act. 
Subject  as  afsd  the  board  may  appoint  a  chairman  and  deputy-chair- 
man of  their  meetings,  and  determine  the  period  for  which  they  resply 
retain  office. 


Form  359. 

When  chair- 
innn  ab-eut 
at  meeting. 


All  meetings  of  the  board  shall  be  presided  over  by  the  chairman,  if 
present,  and,  in  his  absence,  by  the  deputy-chairman,  and  if  at  any 
meeting  of  the  board  neither  of  the  sd  persons  shall  be  present  at  the 
time  appointed  for  holding  the  same,  the  directors  present  may  choose 
one  of  their  number  to  preside  at  the  meeting. 


Form  360.  Any  question  which  shall  arise  at  any  meeting  of  the  board  shall 
How  ones-  ^^  decided  by  the  votes  of  the  directors  present,  but  each  of  them, 
tions  ar,  board  the  sd  A.  B.  and  C.  D.,  shall  be  at  liberty,  so  long  as  he  shall  be  a 
deddelf^  director,  by  writing  under  his  hand  to  authorize  any  o'.her  member  of 

the  board  to  vote  for  him  at  any  meeting  or  meetings  of  the  board, 
and  such  authority  may  be  general  or  may  be  limtd  to  any  one  or 
more  meetings,  or  to  any  specified  question  or  questions,  and  must, 
if  required,  be  produced  at  any  meetings  at  which  the  holder  of  the 
authority  proposes  to  vote.  No  resolution  of  the  board  shall  be 
binding  if  two  or  more  directors,  either  in  person  or  by  proxy,  at  the 
meeting  at  which  such  resolution  is  proposed,  or  at  the  next  sub- 
sequent meeting,  dissent  therefrom  in  writing. 


Form  361. 

How  ques- 
tions to  be 
decided  at 
board 
meeting. 


Questions  arising  at  any  meeting  shall,  subject  as  herein  otherwise 
provided,  be  decided  by  a  majority  of  votes,  and  in  case  of  an  equality 
of  votes  the  chairman  shall  have  a  second  or  casting  vote,  but  each 
of  them,  the  sd  A.  B.  and  C.  D.,  shall  be  at  liberty,  so  long  as  he 
shall  be  a  director,  by  writing  under  his  hand,  to  authorize  any  other 
director  to  vote  for  him  at  any  meeting  or  meetings  of  the  board. 
Such  authority  may  be  general  or  may  be  limtd  to  any  one  or  more 
meetings,  or  to  any  specified  question  or  questions.  No  resolution  of 
a  meeting  of  the  directors  shall  be  binding  if  the  sd  A.  B.  and  C.  D., 
whilst  directors,  either  in  person  or  by  proxy,  at  the  meeting  at  Avhich 
such  resolution  is  proposed,  dissent  therefrom  in  writing;  and  if  at 
any  time  any  director  hold  not  less  than  two-fifths  of  the  nominal 
amount  of  the  issued  capital,  no  resolution  of  the  directors  shall  be 
valid  unless  it  is  passed  with  his  concurrence;  but  if  no  director  hold 
two-fifths  of  the  nominal  amount  of  the  issued  capital,  and  two  of  the 
directors  collectively  hold  three-fifths  of  the  nominal  amount  of  the 
issued  capital,  no  resolution  of  the  directors  shall  be  valid  unless  it  is 
passed  with  the  concurrence  of  both  of  such  directors. 
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Questions  at  any  meeting  of  the  directors  shall  be  decided  as    Form  362. 
follows,  that  is  to  say: —  

Another. 

(1)  If  all  the  directors  are  present  in  person  or  by  proxy,  the  Provisions  for 

decision  of  the  majority  of  those  who  vote  shall  be  binding,  Jharl^held^ 
unless  at  least  two  directors,  present  in  person  or  by  proxy, 
demand  a  poll,  and  in  such  case  a  poll  shall  be  taken  then 
and  there,  and  the  result  of  the  poll  shall  be  binding. 

(2)  If  all  the  directors  shall  not  be  present  in  person  or  by  proxy, 

the  decision  of  the  majority  of  those  who  vote  shall  be 
binding  unless  at  least  two  directors,  present  in  person  or  by 
proxy,  demand  a  poll  to  be  taken  at  an  adjourned  meeting, 
and,  in  such  case,  the  meeting  shall,  so  far  as  regards  the 
taking  of  such  poll,  be  adjourned  for  three  days  or  such 
other  longer  time  as  the  meeiiug  may  determine,  and  notice 
shall,  if  practicable,  be  sent  by  telegraph,  or  otherwise,  to 
those  directors  who,  being  in  Europe,  shall  not  have  been 
present  in  person  or  by  proxy  at  the  original  meeting,  and 
the  notice  shall  specify  the  time  and  place  at  which  the 
adjourned  meeting  is  to  be  held,  and  shall  state  either  in 
general  terms  the  nature  of  the  business  to  be  dealt  with 
thereat,  or  that  the  adjourned  meeting  is  to  be  held  for  a 
board  meeting  poll,  and  at  the  time  so  fixed  the  question 
shall  be  further  considered  and  the  poll  shall  be  taken,  and 
the  result  of  the  poll  shall  be  binding. 

(3)  Where  a  poll  is  to  be  taken  under  this  clause,  every  director 

present  in  person  or  by  proxy  shall  be  entld  to  such  number 
of  votes  as  he  would  have  been  entld  to  if  the  poll  were  a  x 

poll  duly  demanded  at  a  general  meeting  of  the  coy,  in- 
cluding any  votes  to  which  he  would  be  entld  as  appointee 
under  an  irrevocable  proxy  executed  pursuant  to  clause  94 
hof. 


A  director  may  attend  and  vote  at  any  meeting  of  the  directors.    Form  363. 
either  in  person  or  by  proxy,  but  the  proxy    must    himself    be    a  Provisions 
director;  and  any  appointment  under  this  clause  of  a  proxy  may  be  for  proxies, 
general,  or  for  a  specified  period,  or  for  specified  questions,  and, 
unless  o'herwise  expressed  therein,  may  be  revoked  at  any  time,  and 
no'ice  of  every  such  appointment  or  revocation  must  be  given  to  the 
coy,  and,  in  the  case  of  an  appointment,  the  instrument  effecting  the 
same,  and  the  power  of  attorney,  if  any,  under  which  it  is  signed 
must  be  deposited  before  the  meeting  with  the  coy,  along  with  the 
no'ice,  and  a  general  proxy  may  attend  and  vote  by  a  substituted 
proxy   at  any  specified  meetings   of  the  directors  or  for  specified 
questions. 
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Form  364,        Where  a  director  has,  without  special  leave  of  absence,  absented 

Absence  himself  from  his  duties  for  a  period  or  periods  exceeding months 

from  board       ia  any  one  year,  he  shall  not  be  eutld  to  any  remuneration  for  the 

mee  ings.         period  in  excess  of mouths,  and  his  renmneration  shall  be 

proportionately  reduced . 


Powers  of  Directors. 

See  pp.  746  et  seq.,  supra.  Sometimes  the  powers  of  directors  are  limited  as 
regards  certain  things,  e.g.,  borrowing  money,  entering  into  contracts  beyond 
a  certain  value,  increasing  capital,  ice. 


Form  365. 

Powers  of 

directors 

limited. 


The  powers  of  the  directors  shall  be  limited  to  the  following: - 

(1)  To,  &c. 

(2)  To,  &c. 

(3)  To,  &c. 


Dividends. 

See  Form  251,  clause  116. 

Occasionally  it  is  provided  that  profits  shall  be  applied  as  in  Form  268. 
Where  there  are  preference  shares,  provision  will  be  made  accordingly.  See 
Forms  261  et  seq. 


Form  366. 

Interest 
on  unpaid 
shares. 


So  long  as  any  [C]  share  is  not  fully  pd  up,  the  holder  shall  only 
be  pd  out  of  the  dividends  from  time  to  time  declared  thereon  such  a 
sum  as,  with  the  amount  (if  anything)  previously  pd  to  the  holder  of 
such  share  pursuant  to  this  clause,  shall  be  equal  to  interest  at  the  rate 
of  5  p.c.p.a.  on  the  capital  pd  up  thereon,  computed  from  the  time 
when  such  capital  was  pd  up,  and  the  excess  shall  be  retained  by  the 
directors  and  applied  in  paying  up  such  share. 

This  plan  is  not  uncommonly  confined  to  shares  issued  to  employes.  Some- 
times the  retention  ia  only  to  operate  until  the  share  is  paid  up  to  the  extent 
of  80  per  cent. 


Accounts. 

These  are  generally  in  common  form.    See  Form  251,  clause  129  et  seq. 
sometimes  a  clause  as  follows  has  been  inserted:  — 


But 


Form  367.        -^  copy  of  such  account,  balance-sheet  and  report  shall,  for  seven 

r~ — days  previously  to  the  meeting,  be  kept  at  the  oifice  open  for  the 

sheet.  inspection  of  members,  but  the  same  shall  not  be  circulated,  and  no 

cop3'  of,  or  extract  from,  the  same  shall  be  taken  or  made. 

The  object  is  in  some  cases  to  save  the  expense,  and  in  others  to  avoid  dis- 
closure of  facts  which  might  lead  to  the  establishment  of  rival  undertakings. 
Sect.  113  of  the  Companies  (Consolidation)  Act,  1908,  notwithstanding,  the 
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clause  appears  to  be  valid,  for  the  section  does  not  require  any  balance-sheet  to     Form  367. 

be  laid  before  the  company  in  general  meeting,  and  the  "  report  "  which  the    

section  requires  to  be  read  before  the  company  in  general  meeting  is  not  the 
report  referred  to  in  the  clause  (which  is  the  directors'  report  under  clause  132 
of  Form  251),  but  the  report  of  the  auditors  on  the  accounts  examined  by  them 
and  "  on  every  balance-sheet  laid  before  the  company  in  general  meeting  "— 
that  is,  to  the  balance-sheet,  if  any,  laid  before  the  meeting. 

A  private  company  is  specially  exempted  from  including  in  its  annual  list  of 
members  and  summary  a  statement  in  the  form  of  a  balance-sheet.  Companies 
(Consolidation)  Act,  1908,  s.  26  (3). 


Audit. 

The  provisions  as  to  audit  contained  in  sects.  112,  113  of  the  Act  of  1908 
also  apply  to  a  private  company,  and  accordingly  the  company  must,  at  each 
annual  general  meeting,  appoint  an  auditor  or  auditors  to  hold  office  until  the 
next  annual  general  meeting.  A  director  or  officer  of  the  company  is  not  to  be 
capable  of  being  appointed.  A  remuneration  for  the  auditors  is  to  be  fixed  by 
a  general  meeting,  and  the  auditors  are  to  have  access  to  the  books,  and  are 
to  make  a  report  to  the  shareholders  as  provided  in  the  Act.  See  si/prn,  p.  774; 
and  Squire  Cash  Chemist,  Lim.  v.  Ball,  27  T.  L.  R.  269:  affirmed  28 
T.  L.  R.  81. 

This  section  cannot  be  evaded  in  the  case  of  any  company  under  the  Act,  and 
therefore  nothing  is  gained  by  inserting  a  clause  that — 

"  The  accounts  relating  to  the  coy's  affairs  shall  be  audited  in  such 
manner  as  the  coy  in  general  meeting-  shall  from  time  to  time  deter- 
mine." 

Such  a  clause  was,  before  1901— the  date  of  the  Companies  Act,  1900— some- 
times inserted  instead  of  the  u-sual  provision. 


Registration  of  a  Private  Company. 

Upon  the  formation  of  a  private  company  it  will  be  necessary  to  produce  to 
the  Registrar  of  Companies  the  statutory  declaration  required  by  sect.  17  (2) 
of  the  Act,  by  a  solicitor  of  the  High  Court,  and  in  Scotland  by  an  enrolled  law 
agent,  engaged  in  the  formation  of  the  company,  or  by  a  person  named  in  the 
articles  as  a  director  or  secretary  of  the  company,  of  compliance  with  the 
requirements  of  the  Act  in  respect  of  registration  and  of  matters  precedent 
and  incidental  thereto.  This  is  a  simple  matter  involving  but  little  extra 
trouble;   and  see  pp.  605,  606,  supra. 


Statutory  and  other  Meetings. 

The  first  meeting  required  to  be  held,  in  the  case  of  all  companies  under  the 
Act  of  1862,  by  sect.  39  of  the  Companies  Act,  1862,  was  abolished  by  the 
repeal  of  that  section  by  sect.  33  of  the  Act  of  1900.  In  lieu  thereof,  in  the 
case  of  "  every  company  limited  by  shares  and  registered  "  on  or  after  Jan.  1st, 
1901,  the  "  statutory  meeting  "  referred  to  in  sect.  65  of  the  Act  of  1908  must 
be  held  within  a  period  of  not  less  than  one  month  nor  more  than  three  months 
from  the  date  at  which  the  company  is  entitled  to  commence  business.     This, 
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in  the  case  of  a  private  company,  will  be  the  date  of  its  incorporation,  unless 
the  articles  of  association  otherwise  provide.  But  though  a  private  company 
must  hold  the  statutory  meeting  it  is  exempted  by  sect.  65  (10)  from  tha 
obligation  of  forwarding  and  filing  the  statutory  report  preliminary  to  the 
meeting.  As  to  the  general  meetings  to  be  held  once  a  year,  see  sect.  64  of 
the  Act  of  1908. 


Minutes  of  Meetings  of  Shareholders  and  Directors. 

The  xict  of  1908  (sect.  71)  requires  every  company  to  cause  minutes  of  all 
proceedings  of  general  meetings,  and  where  there  are  directors  or  managers,  of 
its  directors  or  managers  to  be  entered  in  books  kept  for  that  purpose.  Accord- 
ingly, books  must  be  provided  by  the  directors,  and  minutes  entered.  The 
following  will  give  some  idea  of  the  mode  in  which  minutes  are  entered: — 


Form  368. 

Minutes  of 
first  mteting 
of  directors. 


Meeting  of  the  directors  of  the Coy,  Limtd,  held  at  on 

the day  of . 

Present : — A.,  B.,  C,  and  D.,  directors,  and  E.,  the  solor. 

Mr.  A.  took  the  chair,  pursuant  to  the  arts  of  asson. 

The  solor  reported  that  the  coy  had  been  duly  incorporated;  and  he 
produced  the  certificate  of  incorporation,  and  a  print  of  the  uiemdum 
and  arts  of  asson  as  registered. 

It  was  resolved  that  Mr.  G.  be  appointed  secretary  of  the  coy  at  a 
salary  of  £ p. a.  [or,  at  a  salary  to  be  hereafter  determined]. 

It  was  resolved  that  Messrs.  A.  B.  and  C.  D.,  of  the  firm  of , 

chartered  accountants,  be  appointed  auditors  of  the  coy  to  act  as  such 
until  the  first  annual  general  meeting  of  the  coy,  and  that  their 
remuneration  should  be  the  sum  of  £ . 

It  was  resolved  that  Messrs. be  appointed  bankers  of  the  coy, 

and  be  requested  to  open  an  account  in  the  name  of  the  coy,  and  to 
honour  cheques  drawn  on  that  account  signed  by  any  two  of  the 
directors;  and  that  the  bank  be  furnished  with  specimens  of  the 
signatures  of  the  directors. 

It  was  resolved  that  Mr.  — —  be  appointed  solor  to  the  coy. 

It  was  resolved  that  the  registered  office  of  the  coy  be  at ,  and 

that  the  secretary  do  give  to  the  Registrar  of  Companies  the  requisite 
notice. 

A  seal  for  the  coy  ordered  by  the  chairman  on  its  behalf  was  pro- 
duced and  approved,  and  it  was  resolved  that  such  seal  be  adopted  as 
the  common  seal  of  the  coy. 

The  chairman  stated  that  he  had,  on  behalf  of  the  coy,  ordered 
certain  books  for  the  purposes  of  the  coy,  and  the  order  was  approved 
and  ratified. 

The  draft  agreemt  referred  to  iu  clause  3  of  the  arts  of  asson  of  the 
coy  was  read  and  considered,  and  it  was  resolved  that  the  coy  do  enter 
into  an  agreemt  with  A.  and  B.  in  the  terms  of  the  sd  draft. 

The  solor  having  produced  an  engrossment  of  the  sd  draft,  such 
engrossment  was  sealed  with  the  common  seal  of  the  coy,  and  was 
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signed  by  the  sd  A.  and  B.,  and  the  solor  was  instructed  to  have  it    Form  368. 
stamped,  and  to  bear  in  mind  that  it  would  have  to  be  filed  with  the 
Registrar  of  Companies  under  sect.  88  of  the  Cos  Act,  1908. 

It  was  resolved  that  the  solor  do  prepare  the  requisite  conveyances 
for  vesting  in  the  coy  the  freehold  and  leasehold  ppty  agreed  to  be 
sold  to  the  coy  by  the  above-mentd  agreemt,  and  that  he  be  requested 
to  advise  what  steps  should  be  taken  to  carry  such  agreemt  into 
effect. 

It  was  resolved  that  the  subscribers  to  the  coy's  memdum  of  asson 
be  registered  as  shareholders  in  the  register  of  members  of  the  coy. 

It  was  resolved  that  Mr.  be  appointed  manager  of  the  coy's 

works  upon  the  terms  of  an  agreemt  submitted  to  the  meeting,  and 
such  agreemt  was  thereupon  executed  in  duplicate. 

It  was  resolved  that  the  quorum  for  a  meeting  of  the  directors 
should  be  two,  and  that  until  otherwise  determined  a  meeting  of  the 

directors  should  be  held  at  the  registered  office  every  Tuesday  at 

o'clock  in  the  forenoon. 

It  was  resolved  that  the  common  seal  of  the  coy  be  not  affixed  to 
any  document  except  in  the  presence  of  two  of  the  directors  and  of 
the  secretary,  who  are  to  attest  the  sealing. 

It  was  resolved  that  Mr. be  appointed  a  committee,  with 

full  power  to  negotiate  with  Mr.  as  to  the  terms  on  which  he 

will  supply  the  coy  with,  &c.,  and  to  make  a  contract  with  him 
accordingly. 

A  letter  from  — —  was  read  containing  an  offer  to,  &c.;  and  it  was 
resolved  that  the  offer  contained  in  that  letter  be  accepted,  and  that 
the  secretary  do  write  to  the  sd accordingly. 


Meeting  of  the  directors  of  the Coy,  Limtd,  held  at on 

the  day  of  — — ,  19 — . 

Present: — A.,  B.,  C,  and  D.,  directors,  and  E.,  the  solor. 

The  minutes  of  the  board  meeting  held  on day  of  were 

read  and  confirmed. 

The  solor  reported  that  the  agreemt  between  the  coy  and  Messrs. 
A.  and  B.,  executed  at  the  last  boai-d  meeting,  had  been  duly  stamped 
and  was  ready  for  filing  with  the  Registrar  of  Companies. 

A  letter  was  also  read  from  the  solor,  dated,  &c.,  and  advising  as 
to  the  steps  to  be  taken  to  carry  the  sd  agreemt  into  effect. 

The  solor  produced  the  requisite  conveyances  for  carrying  the 
agreemt  into  effect,  as  advised  in  such  letter,  and  it  was  i-esolved 
that  those  conveyances  should  be  executed  and  the  seal  should  be 
affixed  thereto;  and  thereupon  such  conveyances  were  sealed  with 
the  common  seal,  and  were  executed  by  the  vendors,  Messrs.  A. 
and  B. 

Messrs.  A.  and  B.  stated  that  the  coy  had  been  placed  in  possession 


Form  369. 

Minutes 
of  second 
meeting. 
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Form  369.    of  tho  works  and  of  all  the  ppty  capable  of  manual  <Jt;livcry,  ami  tliat. 
~  the  bank  balance  had  been  transferred  to  the  coy's  account. 

It  was  resolved  that,  in  accordance  '\\ith  the  agreemt  of  tho 

day  of  ,  shares  in  tho  capital  of  tho  c(jy  of  £ each, 

numbered  — — -  to inclusive,  be  allotted  as  follows:  that  is  to 

ea}-,  to  Mr.  A.  — —  of  such  sharys,  numbored to inclu-sive, 

and  to  Mr.  B. of  such  shares,  numbered to inclusive; 

and  that  such  shares  be  credited  as  fully  pd  uj)  in  accordance  ^\-ith  the 

sd  agrccmt;   and  that shares  of  the  like  amount,  numbered,  &c., 

should  be  allotted  to  as  his  qualification  sharos  as  a  dircotor; 

and  that  [as  to  other  directors'  qualification  shares];  and  that  the 
names  of  the  above-named  allottees  be  entered  in  the  registicr  of 
members  accordingly,  and  that  certificates  be  issued  to  them  pursuant 
to  the  arts  of  asson. 

The  certificates  of  title  to  the  abovc-mentd  shares  were  thereupon 
sealed  and  handed  over  to  Messrs.  A.  and  B.,  C.  and  D. 

Applicons  for  shares  by  tho  under-mentd  persons  were  then 

handed  in  by  Mr.  A.,  and  at  his  reciuest  it  was  resolved,  that 

shares  be  allotted  in  response  to  such  applicons.  that  is  to  say,  to 

100  shares,  to 100  shares,  and  t(t  100  shares,  and  that  the 

secretary  do  give  notice  of  allotment  to  such  persons  accordingly,  and 
do  request  them  forthwith  to  pay  into  the  coy's  account  at  its  bankers 
the  full  nominal  amount  of  the  shares  allotted  to  them  resply. 

The  returns  of  the  above  allotments,  produced  by  the  secretary, 
were  approved,  and  the  solor  was  instructed  forthwith  to  file  the  same 
and  the  above-mentd  contract  with  the  Registrar  of  Companies. 

It  was  resolved  that  the  statutory  report  produced  by  the  secretary, 
comprising  the  particulars  required  by  sect.  65  of  the  Companies  Act, 
1908,  should  be  approved. 

The  provisions  of  sect.  65  of  the  Act  as  to  forwarding  and  filing  the 
statutory  report  are  not  applicable  to  a  private  company,  so  omit  the  abovo 
clause  if  the  company  still  continues  to  be  a  private  company. 

It  was  resolved  that  the  notice  convening  the  statutory  meeting  of 

the  coy  for  the  day  of ,  19 — ,  should  be  approved,  and  the 

secretary  was  ordered  to  issue  the  same  to  the  members  of  the  coy, 
and  to  make  all  necessary  arrangements  for  holding  the  meeting. 

It  was  further  resolved  that  the  list  referred  to  in  sect.  65  (6) 
should  be  approved,  and  the  seal  of  the  coy  was  duly  affixed  thereto, 
and  the  same  list  w^as  handed  to  the  secretary,  who  was  directed  to 
produce  the  same  at  the  commencement  of  the  statutory  meeting, 
and  to  cause  the  same  to  remain  open  and  accessible  to  any  member 
of  the  coy  during  the  continuance  of  the  meeting. 

It  was  resolved,  that  the  secretary  do  forthwith  issue  to  customers 
of  the  coy  a  circular -letter  stating  the  conversion  of  the  business  into 
a  coy,  and  that  he  do  take  the  necessary  steps  to  procure  the  insertion 
in  the  following  newspapers  of  a  statement  that  such  conversion  has 
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been  effected,  aud  that  none  of  the  shares  are  to  be  issued  to  the    Form  369. 
[public:— "  The   Times,"  &c. 

The  bankers'  pass-book  was  jDroduced,  and  it  appeared  that  the 
balance  to  the  credit  of  the  coy  was  £ ,  being  the  amount  trans- 
ferred from  the  vendors'  account  to  the  coy's  account  pursuant  to  the 
agreemt  for  sale. 

The  following  cheques  Avere  drawn,  that  is  to  say,  in  favour  of 
for  £ ,  in  favour  of for  £ ,  and  in  favour  of for 


DEEDS  OF  SETTLEMENT. 

Some  years  since  a  very  convenient  mode  of  converting  a  business  Eegistration 
into  a  company  was  devised  by  the  writer.    It  involved  the  execution  "Pp^'^F^iYH" 
of  a  deed  called  "'  Articles  of  Association,"  which  embodied  the  pro-  of  newly- 
visions  as  well  of  a  memorandum  as  of  articles  of  association,  and  formed 
constituted  a  common  law  joint  stock  company,  consisting  of  not  less 
than  seven  nor  more  than  twenty  members.     This  company  then 
passed  a  resolution  for  registration,  under  Part  VII.  of  the  Act  of 
1862  (Companies  Act,  1908,  ss.  249,  266),  as  a  company  limited  by 
shares,  and  in  due  course  a  certificate  of  incorporation  was  issued,  and 
in  the  result  the  company  obtained  incorporation  in  a  simple  and 
satisfactory  manner,  free  from  some  of  the  complications  attendant 
on  conversion  in  the  ordinary  way  by  sale  and  transfer. 

This  mode  of  conversion  was  largely  approved  by  business  men,  for 
it  dispensed  with  what  appears  to  them  the  circuitous  and  absurd 
formality  of  an  agreement  by  the  partners  to  sell  to  the  company, 
consisting  of  themselves,  and  enabled  them  so  to  frame  their  partner- 
ship deed  that,  on  passing  a  resolurion  to  register,  and  taking  in  a 
copy  of  the  deed,  registration  would  follow  as  of  course,  without  any 
need  for  sales  or  conveyances,  and  without  any  breach  in  rhe  con- 
tinuity of  the  concern.  Accordingly,  a  considerable  number  of  com- 
panies, including  many  of  the  leading  brewery  companies,  were  so 
registered;  but  unfortunately  for  the  scheme  it  had  the  additional 
merit  of  avoiding  the  ad  valorem  dut}^  on  sales  which  attached  Avhen 
conversion  was  effected  in  the  ordinary  way.  This  was  an  unpardon- 
able offence  in  the  eyes  of  the  Revenue  Authorities,  and  at  their 
instance  the  Registrar  was  directed  to  refuse  to  register  any  further 
companies  so  constituted.  It  is  believed  that  the  Registrar  had  been 
advised  that  this  mode  of  constitution  was  perfectly  regular,  and 
the  then  most  eminent  lawyer  of  the  Chancery  Bar,  afterwards  Lord 
Davey,  had  repeatedly  so  advised.  However,  the  refusal  was  per- 
sisted in,  and  no  one  was  found  ready  to  engage  in  litigation  with  the 
Crown  in  order  to  test  the  question,  until  1891,  when  an  application 
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for  a  mandamus  was  mado  by  some  persons  who  desired  to  register 
wliat  they  roproseuted  to  bo  a  company  constituted  iu  accordunco 
wi'iJi  this  scheme.  The  so-called  company  was,  however,  formed 
not  to  carry  on  a  business,  but  to  wind  up;  it  was  a  burlesque  of 
the  scheme,  and  the  attempt  to  enforce  registration  of  the  company 
an  absurdity,  if,  indeed,  it  was  ever  seriously  contemplated. 

It  is  therefore  not  surprising  that  the  Court  of  Appeal,  reversing 
the  decision  of  the  Court  below,  hold  that  tiiere  was  no  right  in  that 
case  to  a  mandaums.  Reg.  v.  Registrar  of  Joint  Stock  Companies, 
(1891)  2  Q.  B.  598. 

There  are,  in  the  judgments,  some  doubts  expressed  as  to  whether 
any  company  formed  by  deed  after  the  commencement  of  the  Act  of 
1862  is  a  company  "duly  constituted  by  law,"  and  so  entitled  to 
register  in  accordance  with  this  scheme;  but  these  doubts  were  mere 
obiter  dicta,  and  in  George  Nemnan  <P  Co.,  supra,  p.  939.  where  tlio 
company  had  been  formed  and  registered  in  this  way,  the  Court  of 
Appeal  recognized  it  as  duly  iiicorporattnl. 


Powers  in 
■wills  for 
oonversiou. 


Powers  in  Wills  for  Conversion  by  Trustees  of  Businesses 
into  Companies. 

Whore  persons  are  possessed  of  concerns,  or  shares  in  concerns,  and  desire 
tlio  businesses  carried  on  after  their  deaths,  it  has  now  become  usual  for  them 
to  make  provision  in  their  wills  for  the  conversion  of  the  concerns  into  private 
companies.  Sometimes  persons  who  are  solicited  to  act  as  trustees  of  aa 
intended  will,  or  settlement,  urge  the  insertion  of  such  a  provision  in  the  will 
or  settlement.  In  other  cases  the  testator  or  settlor  is  advised  to  convert,  or 
concur  in  converting,  his  business  into  a  private  company  before  his  death, 
but  ho  may  prefer  to  leave  power  in  his  will  for  that  purpose. 

Pritml  facie — that  is,  apart  from  such  an  authority — trustees  or  executors 
have  no  power  to  convert,  or  concur  in  converting,  a  concern  into  a  company. 
See  Morriion,  (^1901)  1  Ch.  701,  supra,  p.  950.  But  sometimes  a  conversion 
may  be  supported  as  a  compromise  under  sect.  37  of  the  Conveyancing  Act, 
1881  (or  under  the  Trustee  Act,  1893).  See  West  of  England  Bank  v.  Murrh, 
23  C.  D.  138,  where  a  sale  of  a  testator's  share  in  a  business,  in  consideration 
of  csish  and  of  shares  and  debentures  in  a  company,  was  held  valid,  on  th& 
ground  that  the  vendor,  who  was  the  executrix,  was  enabled  thereby  to  make 
an  arrangement  with  the  testator's  creditors,  and,  accordingly,  that  the  trans- 
action amounte^l  to  a  compromise  within  the  meaning  of  sect.  30  of  23  i  24 
Vict.  c.  Ho.  The  following  form  is  a  specimen  of  a  power  in  a  will  for 
enablina:  conversion. 


Form  370. 

Power  for 
trustees  of 
will  to  con- 
vert testator's 
business  into 
a  company. 


1  authorize  my  trustees  or  trustee  at  any  time  within  [twelve 
calendar  months]  after  my  death,  to  convert  my  business  into  a  coy, 
limtd  by  shai-^s,  upon  such  terms  and  in  such  manner  as  ray  trustees 
or  trustee,  iu  their  or  his  uncontxoUed  discretion,  shall  thirdc  fit;  and 
without  limiting  such  general  authority.  I  expressly  declare  that  my 
trustees  or  trustee? — i^a)  may  accept  fully  or  partially  pd  up  shares  or 
debentures,  or  any  other  interests  iu  or  securities  of  any  such  coy  a& 
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the  consou  or  part  of  the  consou  for  the  transfer  of  the  sd  business;  Form  370. 
(b)  may  settle  the  terms  of  any  m-emdum  and  arts  of  asson,  deed  of 
settlement,  or  other  documents  for  use  in  relation  to  such  conversion, 
and  may  sign  or  execute  the  same;  (c)  may  act  as  directors  or  director 
of  such  coy,  and  either  alone  or  in  conjunction  with  others,  without 
being  accountable  for  any  remuneration  payable  to  tliom  as  such; 
(d)  may  procure  the  appointment  of  any  other  persons  to  bo  directors, 
either  alone  or  otherwise;  (e)  may,  for  the  purpose  of  securing-  or 
preserving  the  limtd  liability  of  the  members  after  registration,  vest 
any  of  the  shares  in  the  sd  coy,  constituting  part  of  my  estate,  in 
such  persons  and  upon  such  trusts  as  they  or  ho  think  fit;  (f)  Jiiay 
lend  money  forming  part  of  my  residuary  estate  to  any  such  coy 
upon  such  terms  as  they  or  he  may  think  fit,  and  may  concur  in 
winding  up,  reconstructing,  and  amalgamating  any  such  coy,  or  in 
the  modification  of  any  of  the  regulations  thereof,  and  may  exorcise 
any  powers  which  by  the  regulations  of  such  coy  shall  bo  vested  in 
my  trustees  as  members  or  directors  thereof,  or  otherwise,  and  gone- 
rally  may  act  in  relation  to  any  such  coy  in  sucli  manner  us  th(!y  think 
best  calculated  to  benefit  my  estate:  And  I  declare  that  all  shares, 
debentures,  or  otlier  interests  in  or  securities  of  any  such  coy  ac<|uired 
by  my  trustees  or  trustee  shall  be  doomed  to  bo  authorized  as  invest- 
ments by  clause  hereof,  and  to  have  been  purchased  by  my 

trustees  or  trustee  out  of  moneys  arising  from  a  sale  under  clause 

hereof;    And  I  declare  that  for  the  purpose  of  this  clause  the  expres- 
sion, "  my  business,"  shall  be  deemed  to  include  the  goodwill  of  the 

business  of  a  — ■ —  carried  on  by  me  at ,  and  the  whole  of   my 

ppty  and  rights  in  connection  with  such  business. 

Application  to  Court  where  Will  defective. 

Where  the  trustees  of  the  will  have  not  the  requisite  power  tf)  convert  the 
testator's  business  into  a  company,  it  may  nevertheless  be  possible  to  ctFcct  a 
conversion  by  obtaining  the  sanction  of  the  Chancery  Division,  or  of  a  Ciianccry 
Palatine  Court,  to  the  conversion.  There  appears  to  bo  no  doubt  that  the 
Chancery  Division  has  jurisdiction  to  give  the  requisite  sanction  in  a  large 
number  of  cases.  As  the  circumstances  of  each  case  differ,  it  would  be  useless 
hero  to  attempt  to  specify  the  cases  in  which  the  jurisdiction  of  the  Court  may 
be  invoked  with  a  fair  prospect  of  success.  Suffice  it  to  say  that  tiio  jurisdiction 
was  repeatedly  exercised  by  Chitty,  Stirling,  and  Kckewich,  J.f.,  and  by  Sir 
George  Jcsscl,  M.  R.,  and  many  other  Chan'icry  judges.  North,  .J.,  in 
Crawshay,  60  L.  T.  357,  considered  that,  in  the  circumstances  of  that  particular 
case,  he  had  not  jurisdiction.  But  the  Court  of  Appeal  has  now  decided  that 
there  is  jurisdiction  in  a  proper  case.  Sec  the  subject  further  discussed  and 
the  instructive  judgment  of  Romer,  L.  J.,  supra,  p.  951. 

Where  the  sanction  of  the  Court  is  required  for  the  conversion  of  a  business 
into  a  company,  a  provisional  agreement  should  be  made  between  the  trustees 
and  some  person  as  trustee  or  agent  on  behalf  of  the  company  for  sale  of  the 
business,  subject  to  the  sanction  of  the  Court  being  obtained.  Form  40,  lupra, 
can  be  utilized  with  the  following  special  clauses  in  modification  thereof. 
Another  mode  is  shown  in  Form  30G,  supra. 
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PRIVATE  COMPANIES. 
The  agreement  will  provide — 


[Chap.  X. 


Special 


1 .  If  this  agTeemt  is  not  adopted  by  the  coy  in  manner  afsd  within 
calendar  months  after  the  same  sJiall  have  been  sanctioned  by 


sanction  of 

Court 

requisite 


clauses,  where  the  Court  as  hnftr  provided,  any  of  the  parties  hto  may,  by  notice  in 
writing-  to  the  others  or  other  of  them,  determine  tliis  agreemt. 

2.   This  agreemt  is  conditional  on  the  same  being-  sanctioned  in  the 
(chancery  Division  of  the  High  Court  of  Justice,  and  unless  an  order 

shall  be  made  Avithin calendar  months  from  the  date  hereof 

sanctioning  the  same  and  authorizing  [the  vendors]  to  carry  the  same 
into  effect,  then  this  agreemt  may  at  any  time  after  the  expiration  of 
such  period  and  before  such  sanction  is  obtained,  be  dotormined  by 
notice  in  writing  given  by  any  party  or  parties  to  the  other  or  others 
of  them. 


Practice  by 
originating 
summons. 


In  the  JIig:h  Court  the  rc(|uisite  sanction  is  usually  nhtaiiicd   liy  ori<,'iuating' 
summons  under  R.  S.  C,  Ord.  LV.  r.  3.     Seo  iiifm. 


Form  372. 

Originating 
summons  to 
obtain  sanc- 
tion of  Court 
to  conversion. 


In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice . 

In  the  Matter  of  the  estate  of  A.  B.,  deceased. 

Between  J.  P Plaintill, 

and 

J.  G.   ( widow j 

M.  M.  (a  married  woman),  and  [  Dofendant.s. 
A.,  B.,  and  C.  (infants)    .     .      .  ) 

Let  [names  and  addresses  of  defendants],  all  of  them  persons  claim- 
ing to  be  beneficially  interested  under  the  will  of  the  above-named 
A.  B.,  within  eight  days  after  service  of  this  summons  upon  tliem, 
exclusive  of  the  day  of  such  service,  cause  an  appearance  to  be  entered 
for  them  to  this  summons,  which  is  issued  upon  tlie  ai)plication  of 

J.  P.,  of  L.,  in  the  county  of ,  chemical  manufacturer,  who  claims 

under  the  will  of  the  sd  A.  B.  to  be  the  legatee  in  trust  of  the  share 
of  the  sd  A.  B.,  in  the  business  of  chemical  manufacturers  carried 

ou  under  the  style  of at  L.  afsd,  for  the  determination  of  the 

foUowing  questions  or  matters,  namely:  — 

1.  Whether  the  plaintiff  may  concur  Avith  X.  and  Y.  in  selling  the 
sd  business  upon  the  terms  of  a  provisional  agreemt,  dated,  &c.,  and 
made  between,  &c.,  or  with  any  and  what  modification  thof . 

2.  If  and  so  far  as  may  be  necessary,  that  the  trusts  of  the  will  of 
the  said  A.  B.  may  be  administered  by  the  Ct. 

3.  That  the  costs  of  this  applicon  may  be  provided  for. 
Dated,  &c. 

This  summons  was  taken  out  by,  &e. 
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The  following  is  an  outline  of  a  case  in  which  the  Court  sanctioned  the  sale 
of  land  by  trustees  for  shares  in  a  company  to  be  formed,  although  the  trust 
deed  gave  no  power  to  invest  in  shares:  — 

By  the  trust  deed  the  trustees  were  to  hold  a  certain  building  estate,  thereby 
conveyed  to  them,  upon  the  trusts  declared  by  an  indenture  of  even  date, 
namely,  to  manage  the  same,  and  sell  it  for  cash  or  perpetual  chief  rent,  or 
partly  in  each  mode.  Afterwards  a  conditional  agreement  was  entered  into  by 
the  trustees  with  a  person  on  behalf  of  the  proposed  company  for  the  sale  ot 
the  land  to  the  company  for  paid-up  shares,  with  an  option  for  the  trustees 
to  take  shares  or  debentures  of  the  company,  and  by  the  agreement  the  trustee., 
were  to  pay  the  cost  of  registering  and  floating  the  company.  The  agreement 
was  conditional  on  the  sanction  of  the  Court  being  obtained  and  on  a  certain 
minimum  amount  of  debentures  being  subscribed.  The  trustees  then  took  out 
an  originating  summons  under  R.  S.  C,  Ord.  LV.  r.  3,  which  was  in  the 
following  form:  — 

That  the  following  questions  or  matters  arising  in  the  adminis-    Form  373. 
tion  of  the  trusts  of  such  indenture  may  be  determined  under  the  ^^^^  ^^ 
Rules  of  the  Supreme  Court,  Ord.  LV.  r.   3,  and  relief  given  in  or^jnating 
respect  thof  without  the  administration  of  the  trusts  of  such  mden-  ^^^,^^^  ^^^^. 

, ,      ,    .      ,  tion  of  Court 

tui-e,  that  IS  to  say—  to  conversion. 

1.  That  a  provisional  agreement,  dated,  &c.,  and  made  between 

the  plaintiffs  of  the  one  pt  and  A.  M.  of  the  other  pt,  for 
the  sale  of  the  sd  estate,  may  be  approved,  and  that  the 
plaintiffs  may  be  at  liberty  to  carry  the  same  into  effect. 

2.  That  in  the  event  of  the  proposed  sale  not  being  carried  to  com- 

pletion, the  plaintiffs  may  be  at  liberty  to  raise  and  pay 
out  of  their  trust  estate  so  much  of  such  costs  and  expenses 

under  clause of  the  sd  agreemt  referred  to  as  shall  have 

been  pd  or  incurred  by  them. 

3.  That  the  costs  of  this  applicon  may  be  provided  for. 

Dated,  &c.  I 

This  summons  was  taken  out  by,  &c.  s 

That  directions  may  be  given  with  respect  to  the  whole  disposal  or  Form  374. 
winding  up  of  the  business  of  hat  manufacturers  carried  on  under  the  ^^ther. 
firm  of* J.  K.  &  Co.,  with  the  freehold  and  leasehold  hereds  used  in 
connection  therewith,  and  the  trade  marks  used  therein,  forming 
pt  of  the  residuary  estate  of  the  above-named  testator  K.,  and  m 
particular  that  the  pits  may  be  at  Hberty,  if  so  advised,  to  bring 
proposals  into  chambers  for  the  conversion  of  the  sd  business  into 
a  coy  limtd  by  shares,  and  that  in  the  meantime  the  pits  may  be 
authorized  to  carry  on  the  sd  business,  or  permit  the  same  to  be 
carried  on,  and  that  the  sd  S.,  or  some  other  proper  person,  may  be 
appointed  receiver  and  manager  of  the  sd  business  and  premises, 
that  all  necessary  and  proper  directions  may  be  given  in  that  behalf, 
and  if  and  so  far  as  may  be  necessary  for  the  purposes  afsd  that  the 
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Form  374.     trusts  remaining  unperformed  on  the  wall  of  the  sd  K.  may  be  car- 

ried  into  execution,  and  that  all  necessary  and  proper  accounts  may 

be  taken,  inquiries  made,  and  directions  given,  and  that,  if  necessary, 
pursuant  to  Ord.  LV.  r.  6,  such  other  persons,  if  any,  may  be  directed 
to  be  served  with  this  summons  as  the  judge  may  think  fit,  and  that 
such  further  or  other  order  may  be  made  in  the  premises  as  to  the 
judge  shall  seem  meet. 


Dated,  &c. 

This  summons  was  taken  out  by 
named  pits. 

The  defts  may  appear,  &c. 

Note. — If  the  defts,  &c. 


of    — ,  solor  for  the  above- 


Form  374  a. 

Another. 
SummuDB. 


Let  the  dfts , ,    — — ,  and  ,  all  of ,  in  the  county 

of  ,  infants,  within  eight  days  after  service  of  this  summons  oa 

them,  inclusive  of  the  day  of  such  service,  cause  an  appearance  to  be 
entered  for  them  to  this  summons,  which  is  issued  upon  the  applicon 

of of , of ,  and of ,  who  are  exors  of  the 

will  of  the  above-named  W.,  for  the  determination  of  the  following 
questions,  namely:  whether,  under  the  terms  of  tlie  testator's  will, 
the  plaintiffs  are  empowered  to  form  the  business  of  W.  &  Co. 
therein  mentd  into  a  joint  stock  coy,  and  become  directors  thof,  and 
to  exercise  their  voting  power  in  favour  of  giving  to  each  of  the  pits 
as  a  director  of  the  coy  such  remuneration,  not  exceeding  150i.  per 
annum,  as  they  may  from  time  to  time  think  fit,  and  to  retain  the 
same  for  their  own  use.,  and  that  the  costs  of  this  applicon  may  bo 
provided  for. 

Dated,  &c. 


Form  375. 

Affidavit  in 
support  c  f 


I, ,  of ,  make  oath  and  say  as  follows: — 

1.  By  an  indenture  of  settlement  dated  of  ,  and  made 

between,  &c., shares  of  £ each  in  the  X.  Manufacturing  Coy, 

application  to    Limtd,  numbered,  &c.,  and  certain  other  shares  and  debentures  which 
sanction  a  re-    ,      ,  ,                   ,     i   •      ^i          i                    i  ^     ^  ,      •  i 

construction,     ^^^d  been  vested  in  the  sd and ,  were  settled  on  trust  cither 

to  permit  the  whole  or  any  of  the  sd  shares  to  remain  in  their  actual 
state  of  investment  or  at  any  time  or  times  at  the  discretion  of  the 
trustees  or  trustee  for  the  time  being  to  sell  the  same  or  any  of  them, 
and  to  invest  the  moneys  produced  thereby  in  or  upon  any  of  the 
public  stocks  or  funds  or  Government  securities  of  the  United  King- 
dom or  India,  or  any  colony  or  dependency  of  the  United  Kingdom, 
or  stock  of  tlie  Bank  of  England,  or  upon  the  debentures  or  debenture 
stock  or  guarantee  or  preference  stock  or  mortgages  of  any  coy  in  the 
United  Kingdom  paying  dividends  on  its  ordinary  shares  or  stock  at 
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the  time  of  the  investment,  or  upon  freehold  or  leasehold  or  copyhold    Form  375. 
property  in  England,  witli  power  to  vary  investments  at  discretion,  - 
and  upon  trust  to  pay  the  income,  &c.,  and  after  the  death  of,  &o., 
then  to  stand  possessed  in  trust  for  all  the  children,  &c. 

2.  The  sd ,  settlor,  died  on  the of ,  at  . 

3.  The  settlor's  daughter above  named  has  been  once  married, 

namely,  to ,  and  they  have  issue  of  the  sd  marriage children 

and  no  more,  namely, and ,  both  of  whom  are  sui  juris,  and 

are  defendants  in  this  action. 

4.  The  settlor's  daughter above  named  has  been  once  married, 

namely,  to on  the of ,  and  there  have  been  issue  of  the 

sd  marriage children,  and  no  more,  namely,  the  above-named  dft 

,  who  is  sui  juris,  and and ,  who  are  resply  infants  and 

dfts  in  this  action,  and ,  who  is  sui  juris  and  now  in  South  Africa 

out  of  the  jurisdiction  of  this  honourable  Court,  &c. 

5.  [Death,  of  one  trustee,  leaving  deponent  sole  trustee.'] 

6.  There  is  now  standing  in  my  name  as  such  trustee  afsd,  and 

in  the  name  of  my  deed  co-trustee,  the  sd  shares  in  the 

Manufacturing  Coy,  Limtd,  and  the  sum  of  £ in  cash  in  my  name 

representing  some  debentures  of  the  said  coy  which  were  allotted  in 
19_  by  way  of  bonus,  and  which  were  pd  off  in  the  mouth  of  . 

7.  I  have  made  inquiries  in  various  directions,  and  in  the  result  I 

verily  believe  the  capital  value  of  the  sd shares  in  the Coy, 

Limtd,  taken  at  the  present  market  price,  is  the  sum  of  £ each. 

The  dividends  and  bonuses  received  in  respect  of  such  shares  for  the 
last  five  years  have  been  resply  as  follows: 

8.  [Statements  as  to  incorporation  of  the  coy,  as  to  the  character 
of  the  property  owned  by  it,  and  as  to  its  general  position :  circular 
tuith  a  view  to  reconstruction.] 

9.  The  statements  in  the  sd  circular,  a  copy  of  which  is  now  pro- 
duced to  me  marked  — ,  are  correct,  and,  as  regards  the  statement 
therein  that  reconstruction  is,  in  the  interests  of  all  concerned,  a 
necessity,  the  following  facts  support  that  view,  &c. 

10.  The  said  circular  contained  a  scheme  for  the  reconstruction  of 

the  said  coy.  a  copy  of  which  is  now  produced  to  me  marked ,  and 

also  a  copy  of  a  provisional  agreement,  a  copy  of  which  is  now  pro- 
duced to  me  marked ,  and  the  draft  of  a  confirmatory  agreemt, 

a  copy  of  which  is  now  produced  to  me  marked  ,  by  means 

whereof  it  is  proposed  that  the  said  existing  coy  shall  be  wound  up 
voluntarily  and  dissolved  and  a  new  coy  under  the  name  of  The 
Manufacturing  Coy,  Limtd,  shall  be  incorporated  under  the  Com- 
panies (Consolidation)  Act,  1908,  with  a  capital  of  £ ,  divided 

into,  &c. 

1 1 .  The  shares  in  the  existing  coy  are  proposed  to  be  exchanged  in 
accordance  with  the  sd  scheme  for  fully  pd-up  preference  shares  and 
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Form  375.    ordinary  shares  and  debentures  of  the  new  coy  on  the  footing  that 
~~                    each  shareholder  shall  be  entld  in  exchange  for  each  of  his  existing 
£ shares  to,  &c. 

12.  It  is  proposed  that  the  sd  preference  shares  shall  carry,  &c. 

13.  The  debentures  afsd  are  to  be  part  of  a  series,  &c.,  and  are  to 
be  secured,  &c. 

11.  I  am  desirous  of  obtaining  the  sanction  of  the  Cf  to  my  con- 
curring in  the  proposed  scheme  of  reconstruction,  as,  to  the  best  of  my 
knowledge,  information  and  judg-ment,  the  sd  scheme  is  advantageous 
to  the  shareholders,  and  I  submit  to  the  directions  of  the  Ct  as  to 
retaining  permanently  or  otherwise  the  preference  and  ordinary 
shares  and  debentures  of  the  new  coy,  or  any  of  them,  to  be  issued 
in  exchange  for  the  shares  in  the  existing  coy,  as  a  trust  investment. 

15.  I  am  advised  and  verily  believe  tliut,  although  there  is  a  market 
for  the  shares  of  the  existing  coy,  it  would  be  disastrous  to  attempt  to 
realise  any  large  proportion  of  the  shares  or  debentures  of  the  new 
coy  when  issued  by  placing  them  on  the  market  at  once,  and  accord- 
ingh-  I  desire  to  obtain  leave  to  retain  such  shares  and  debentures 
when  obtained  subject  to  the  direction  of  the  Ct  as  to  realisation  after 
a  period  of  postponement  or  otherwise  as  may  be  deemed  expedient. 

16.  I  depose  to  the  above  facts  of  my  own  knowledge  except  where 
otherwise  expressed;  and  as  to  the  facts  deposed  to,  which  are  not 
within  my  own  knowledge,  I  believe  the  same  to  be  true,  and  that 
belief  is  grounded  on  information  obtained  from  members  of  the 
family  and  from  the  managers  of  the  sd  business. 


Form  376.        We, 


of 


of 


and 


of 


severallv  make 


Another 
affidavit  in 
support  of  a 
scheme  of 
conversion. 


oath  and  say  as  follows:  — 

1.  The  pit  A.  is  the  surviving  tree  and  exor  appointed  by  the  Avill 
of,  &c.,  and  the  pits  B.  and  C.  are,  with  the  sd  A.,  the  present  trees 
of  the  sd  will,  the  sd  B.  and  C.  having  been  appointed  such  trees  by 
an  indenture  dated,  &c. 

2.  The  sd  testator  was  at  the  time  of  his  death  (which  took  place 
on,  &c.),  in  conjunction  with  his  then  partners,   L.,  M.,  and  N., 

carrying  on  the  business  of manufacturers  under  the  style,  &c., 

which  business  under  the  same  style  was,  with  various  partners, 
pursuant  to  the  power  in  that  behalf  in  the  sd  testator's  will  con- 
tained, carried  on  by  the  testator's  widow,  and  on  the  death  of  the  sd 
M.,  on,  &c.,  the  then  existing  partnership  came  to  an  end. 

3.  Before  and  at  the  time  of  the  testator's  death  and  ever  since  the 
whole  of  the  capital,  including,  &c.,  belonged  to  and  formed  part  of 
the  sd  testator's  estate. 

4.  The  ca,pital,  including  the  value  of  the  plant  and  machinery, 
stood  at  the  testator's  death,  and  has  always  since  stood  and  still 
stands,  in  the  firm's  books  at  the  sum  of  £ . 

5.  The  goodwill  of  the  business  has  never  been  valued,  nor  is  it  in 
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our  opinion  advisable  in  the  interests  of  the  business  to  call  in  an    Form  376. 
expert  valuer,  who  must  necessarily  be  some  person  in  the  business  of 
and  well  known  and  experienced  as  a  manufacturer. 

6.  The  freehold  property,  &c.,  which  has  been  valued  by ,  a 

duly  qualified  valuer,  is  of  the  value  of  £— — . 

7.  [The  leasehold  property  at  rack-rente  of  no  value.] 

8.  Copies  of  past  balance-sheets  of  firm  exhibited. 

9.  We  are  advised  and  believe  that  neither  the  sd  A.,  as  such 
surviving  exor,  nor  he  and  the  sd  B.  and  C,  as  such  present  trees  of 
the  will  of  the  sd  testator,  has  or  have  any  power  under  the  ed 
testator's  will  to  carry  on  the  sd  partnership  business. 

10.  A  dissolution  and  winding-up  of  the  partnership  assets  and 
business  is  a  matter  of  great  moment  to  all  parties  interested  in  the 
testator's  estate,  and,  after  due  consideration,  we  have  come  to  the 
conclusion  that  the  magnitude  and  special  character  of  the  business 
precludes  all  prospect  of  a  sale  to  individuals,  and  that  as  none  of  the 
persons  beneficially  interested  in  the  testator's  estate  are  able  to  take 
it  over,  the  only  available  mode  of  realisation  is  to  form  a  joint  stock 
coy  for  the  purpose  of  purchasing  and  taking  over  the  business.  The 
question  of  the  time  when  this  may  be  done  has  also  had  our  serious 
attention,  and  it  has  been  deemed  proper,  with  the  sanction  of  the 
Court,  to  effect  the  conversion  at  once.  We  have  accordingly  pre- 
pared proposals,  and  the  drafts  of  an  agreemt  and  memdum  and  arts 
of  asson  for  the  sale  to  a  coy  to  be  formed  for  the  purpose  of  acquir- 
ing the  partnership  business  and  assets  as  from  the  Ist  January  last, 
including  any  balance  accrued  since  that  date  which  may  be  in  the 
hands  of  the  receiver  and  manager  appointed  in  this  action  by  order 

dated ,  but  subject  to  the  debts  and  liabilities  of  the  sd  business, 

for  73,000Z.,  to  be  wholly  satisfied  by  the  allotment  to  us  or  our 
nominees  of  fully  pd-up  shares  in  the  coy,  subject  to  the  approval  of 
the  Ct.  The  sd  proposals  and  drafts  of  the  sd  provisional  agreemt 
and  memdum  and  arts  of  asson  are  now  produced  to  us  marked 
resply,  &c.  The  draft  of  the  agreemt,  also  prepared  by  us,  which  it 
is  proposed  the  coy  (when  incorporated)  should  enter  into  with  the 
sd ,  is  now  produced  and  shown  to  us  marked  F.  and  the  sd  pro- 
posals and  drafts  in  our  opinion  are  fair,  reasonable  and  proper  in 
all  respects,  and  havB  been  settled  after  much  conson  and  consulta- 
tion, not  only  between  us,  but  between  us  and  the  beneficiaries  of 
the  estate. 

11.  The  estate  of  the  testator  to  be  divisible  into  30  parts,  and  dis- 
tributable as  follows:  ^  to  the  dfts ,  as  exors  of the 

younger,  deed,  &c. 
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Form  376.        [Statemeyits  as  to  the  various  titles  of  the  beneficiaries.'} 

12.  All  the  dfts  having  limited  interest  so  far  as  they  possibly  can, 
and  we  as  such  exors  of  the  sd  A.  as  afsd,  approve  of  the  sd  pro- 
posals, draft  agreemt,  and  memdum  and  arts  of  asson,  and  desire  that 
the  sarao  may  be  approved  and  carried  into  effect.  In  our  judgment 
the  terms  of  the  sd  proposed  agreemt  are  for  the  benefit  of  all  parties 
interested,  and  we  are  of  opinion  that  it  is  fit  and  proper  that  they  be 
sanctioned  and  approved  by  this  honourable  Ct,  and  we  do  not  see  any 
other  way,  or  how  the  sd  business  can  be  realised  or  sold  or  disposed 
of  on  more  favourable  terms. 


Form  377. 

Order. 


Upon  applicon  by  originating  summons,  dated,  &c.,  of  A.  B.,  of, 
&c.,  and  upon  hearing  counsel  for  pits  and  dfts,  and  upon  reading  an 
afit  of  L.,  filed,  &c.,  and  the  exhibits  tliorein  referred  to,  it  is  ordered 
that  the  pits  be  at  liberty  to  carry  on  the  business  of  J.  K.  &  Co. 
until  the  31st  of  January,  1897,  subject  to  the  appointment  of  receiver 
and  manager  hnftr  mould,  and  the  judge  having  approved  of  N.  as  a 
fit  and  proper  person  to  be  appointed  receiver  and  manager  as  hnftr 
mentd,  and  the  sd  N.  having  given  security  as  such  receiver  and 
manager  by  entering  into  his  recognizance  on  the  8th  of  August, 
189G,  and  by  entering  into  a  bond  of  even  date,  together  with  the 

Guarantee  Asson,  Limtd,  as  his  sureties,  which  sd  recognizance 

and  bond  having  been  approved  by  the  judge  and  duly  enrolled,  the 
judge  doth  hby  appoint  the  sd  N.,  as  and  from  the  27th  of  January, 
1896,  to  collect,  get  in,  and  receive  the  debts  now  due  and  outstanding, 

and  other  assets,  ppty  and  effects  belonging  to  the  business  of 

manufacturers,  carried  on  under  the  style  of  J.  K.  &  Co.,  and  also  to 
receive  the  rents  and  profits  of  the  freehold  and  leasehold  hereds  used 
in  connection  therewith  forming  part  of  the  residuary  estato  of  the 
testator,  J.  K.,  deed,  and  out  of  the  first  moneys  to  be  received  to  pay 
the  debts  due  from  the  sd  business,  and  to  manage  the  same,  but  the 
sd  N.  is  not  to  act  as  such  manager  beyond  the  31st  of  January,  1897, 
without  the  further  leave  of  the  judge,  and  it  is  ordered  that  the 
remuneration  of  die  sd  N.  as  such  receiver  and  manager  be  one-fourth 
of  the  profits  of  the  sd  business;  and  it  is  ordered  that  the  sd  N.  do, 
on  the  10th  of  August,  1897,  and  the  same  do  in  each  succeeding  year, 
leave  in  the  chambers  of  the  judge  his  accounts  as  such  receiver  and 
manager,  and  do,  within  fourteen  days  after  the  allowance  of  each 
such  account,  pay  the  balance  that  shall  be  certified  to  be  due  from 
him  as  the  judge  shall  direct,  and  it  is  ordered  that  the  rest  of  the 
sd  applicon  do  stand  over.  (Chitty,  J.,  Re  J.  K.  d  Co.,  4th  August, 
1896.) 
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The  proposal  taken  into  chambers  was  headed  in  the  action: —  Form  378. 


"Proposals  for  conversion  of  the  business  of  J.  K.  &  Co.  into  a  ^'"opo":'*! 

'■  taken  into 

private  coy  to  be  incorporated  under  the  Cos  Acts,  1882  to  1893."       chambers  for 

CO L  version  of 
For  some  years  prior  to  the  death  of  Mrs.  K.,  the  widow  of  the  business. 

above  testator,  the  business  of manufacturers  carried  on  by 

J.  K.  &  Co.  was  carried  on  by  her  in  partnership  with  the  pits  K. 

end  S.  under  the  terms  of  certain  articles  of  partnership,  dated,  &c. 

But  on  Mrs.  K.'s  death,  on  the of ,  the  partnership  was, 

determined.  The  pit  K.  and  one  S.  were  interested  solely  in  profits 
of  the  business — the  whole  of  the  capital  employed  therein  belonging 
to  the  testator's  estate.     The  capital  employed  in  the  business  at  the 

date  of  Mrs.  K.'s  death  was  £ .    The  returns  of  the  business  from 

the  year  1891  to  the  25th  of  January,  1897,  were  as  follows: — [Put 
above  statement  in  columns  headed: — year,  sales,  gross  profits,  net 
profits.] 

The  trees  have  carefully  considered  the  best  course  of  disposing  of 
the  business  in  pursuance  of  the  trusts  of  the  testator's  will:  and 
although  the  business  has  been  and  continues  to  be  profitable,  yet 
looking  to  the  gradual  diminution  in  the  annual  returns  at  the  end  of 
1896,  they  have  come  to  the  conclusion  that  it  would  be  impossible  to 
£nd  a  purchaser  at  an  adequate  price,  and  that  to  attempt  to  efl'ect  a 
sale  to  a  public  joint  stock  coy  would  result  in  failure  and  occasion 
considerable  damage  to  the  business. 

The  trees  therefore  submit  the  following  proposal  for  conversion  of 
the  business  into  a  private  joint  stock  coy: 

(a)  The  coy  to  be  formed  to  acquire  the  goodwill  and  assets  of  the 

business,  together  with,  &c.,  subject  to  the  debts  and  liabili- 
ties thof  as  from  the  25th  January,  1897,  with  a  nominal 
capital  of  100,000^.,  divided  into  10,000  shares  of  lOZ.  each. 

(b)  The  purchase  price  to  be  73,500Z.  to  be  wholly  satisfied  by  the 

allotment  to  the  trees  or  their  nominees  of  fully  pd-up  shares 
in  the  coy.  The  whole  share  capital  will  then  be  held  by  the 
trees,  with  the  exception  of  the  shares  to  which  the  tress  of 
the  will  of  the  sd  K.  the  younger  will  be  entld  as  pt  of 
the  investments  of  the  trust  funds  subject  to  the  testator's 
will. 

(c)  The  board  of  the  proposed  coy  to  consist  of  three  directors, 

namely,  &c.,  the  latter  being  appoinJed  manager  for  a  term 
of  seven  years  from  the  26th  January,  1897,  and  the  re- 
muneration of  Messrs. to  be  such  sum  as  may  be  fixed 

by  the  judge  in  chambers,  and  that  of  S.  to  be  the  sum  of 
1,000Z.  p. a.  with  a  commission  of  10  p.c.  upon  the  profits. 
3  T  2 
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(d)  That  each  of  tlie  directors  other  than  the  first  directors  should 

hold  as  his  qualification  so  many  shares. 

(e)  That  the  arts  shall  provide  that  the  directors  shall  be  entld  to 

refuse  registration  of  shares  to  any  person  they  do  not 
approve  as  transferee  without  being  called  upon  to  assign 
any  reason  for  such  refusal. 

The  draft  agreemt  for  sale  and  the  memdum  and  arts  of  asson  of 
the  proposed  coy  to  be  settled  by  the  judge  in  chambers. 


There  was  affidavit  evidence  in  support,  and  an  order  was  made  by  the  learned 
judge  sanctioning  the  conversion. 


Form  379. 

Order  on 
above 
originating 
sxunmons. 

Form  373. 


Upon  the  applicon  by  originating  summons,  dated,  &c.,  and  upon 
hearing  counsel  for  the  applicants  and  for  the  dfts,  and  upon  reading, 
&c.,  it  is  ordered  that  the  conditional  agreemt  dated,  &c.,  and  made 
between,  &c.,  for  the  sale  to  the  coy  of  the  hereditaments  and  premises 

therein  described  at  the  sum  of  £ ,  be  varied  in  the  manner 

following,  viz.:  — 

(1)  That  the  option  given  to  the  vendors  by  clause  2  to  take  a 

further  part,  not  exceeding  £ ,  of  the  purchase-money  in 

shares  or  debentures  of  the  coy,  be  confined  to  fully  paid-up 
shares  or  debentures,  and  that  such  option  be  not  exercised 
without  the  leave  of  the  Court;  and 


(2)  That  the  sum  of  £- 
mentd  in  clause  - 


be  substituted  for  the  sum  of  £- 


And  the  judge  doth  approve  of  the  sd  agreemt  as  so  varied,  and 
doth  order  that  the  pits  be  at  liberty  t-o  carry  the  same  into  effect;  and 
it  is  ordered  that  it  be  referred  to  the  taxing  master  to  tax,  as  between 
solor  and  client,  the  costs  of  the  pits  and  dfts  of  this  applicon  and 
incidental  thereto,  including  therein  the  costs  of  the  sd  affts  hnbefore 
read;  and  it  is  ordered  that  the  pits,  as  trees  of  the  above-mentd  in- 
denture, dated ,  1886,  do  pay  and  satisfy  such  costs,  when  taxed, 

out  of  the  estate  of  the  sd  testators,  and  any  parties  are  to  be  at  liberty 
to  apply  as  to  exercising  the  before-mentd  option,  or  otherwise  as 
they  may  be  advised.    Stirling,  J.,  Lord  v.  Seddon,  4th  August,  1890. 


Kekewich,  J.,  in  sanctioning  a  conversion  where  infants  were  interested,, 
required,  provision  to  be  made  which  should  prevent  the  infants'  whole  fortune 
being  embarked  in  one  company. 
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Upon  the  peton  of  the  pit  on  the  day  of  preferred  unto    Form  380. 

this  Ct,  which,  upon  hearing  counsel  for  the  pit  and  for  the  dfts  on  Order  on 

the  day  of  — — ,  was  adjourned  for  further  consideration  in  petition  for 

chambers,  and  upon  hearing  counsel  for  the  pit  and  for  the  dfts  in  Qf^g^^^^. 
chambers,  and  upon  reading  the  sd  peton,  the  probate  of  the  will  of  version. 

the  above-named  testator,  A.  B.,  deed,  granted  by  the District 

Registry,  on  the  day  of  ,  to  -,  an  afft  of,  &c.,  &c.,  aD 

filed  the day  of ,  and  the  exhibits  therein  resply  referred  to, 

and  an  afft  of  the  dft,  X.,  filed  the day  of : 

And  this  Ct  being  of  opinion  that  the  terms  of  compromise  in  the 
peton  mentd  are  for  the  benefit  of  those  parties  who  are  not  sui  juris, 
doth  order  that  the  dfts,  X.,  Y.,  and  Z.,  the  trees  of  the  testator's 
will,  be  at  liberty  to  accept  and  retain,  in  lieu  of  the  several  legacies 
intended  for  their  several  cestuis  que  trustent,  debentures  and  shares 
in  the  coy  in  the  peton  referred  to  when  formed,  and  to  join  in 
making  over  the  real  and  personal  estate  of  the  sd  testator  (other 
than  the  landed  ppty  at,  &c.,  and  the  shares  in  local  cos,  and  the 
debt  owing  by  the  dft  Z.,  forming  part  of  such  estate)  to  such  coy 
Avhen  formed  in  accordance  with  the  schedule  in  the  peton  mentd, 
and  all  parties  interested  are  to  be  at  liberty  to  apply  in  chambers 
with  respect  thei-eto  as  they  shall  be  advised.  Be  Sir  Titus  Salt, 
Bart.,  deceased,  Salt  v.  Wright,  Jessel,  M.  R.,  27th  July,  1881. 


Upon  the  applicon  by  originating  summons,  dated ,  of  the  pits,    Form  380a. 

and  upon  hearing  counsel,  &c.,  it  is  ordered  that  it  be  referred,  &c.,  ^^^^.^^^^ 
tax  costs  as  between  solor  and  client,  and  that  such  costs  be  pd  as  order, 
provided  for  in  the  agreemt  hnftr  mentd;  And  the  judge  being  of 
opinion  that  it  will  be  for  the  benefit  of  the  infant  dfts  that  under  a 
proper  scheme  the  testator's  business  in  the  summons  mentd  shall  be  ^ 
converted  into  alimtd  coy,  of  which  the  pits  shall  act  as  directors,  and 
that  the  pits  shall  be  allowed  to  vote  and  retain  for  their  own  benefit 
a  proper  remuneration  as  such  directors,  and  that  the  scheme  pro- 
posed in  the  sd  afft  of  the  pits  filed,  &c.,  and  in  the  draft  memdum 
and  arts  of  the  proposed  coy  and  draft  agreemt  for  sale  when  signed 
by  the  Master  is  a  proper  scheme.  Doth  order  that  the  nominal  capital 
of  the  proposed  coy  be  -10,000^  instead  of  50,000Z.,  and  that  the  sd 
draft  memdum  and  arts  of  asson  be  altered  accordingly,  and  with  this 
alteration  the  judge  doth  hby  sanction  the  formation  of  the  sd  pro- 
posed coy  with  the  sd  draft  memdum  and  arts  of  asson,  the  sd  draft 
a.greemt,  and  doth  order  that  the  pits  be  at  liberty  to  carry  the  same 
into  effect;  and  it  is  ordered  that,  until  the  testator's  estate  shall 
have  become  distributable  under  the  provisions  of  his  sd  will,  the 
pit  or  other  the  trees  or  tree  for  the  time  being  of  his  sd  will  anxi 
codicils  are  not  without  the  sanction  of  the  Ct,  to  be  obtained  by  them 
or  him  as  such  trees  or  tree,  to  make,  or  consent  to  the  making  of,  any 
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Form  380a.  alteration  of  any  of  the  sd  arts  of  asson  of  the  sd  i)roposed  coy  or  any 
increase  in  the  capital  of  the  sd  proposed  coy,  or  any  appointment  of 
managing  directors  thof,  and  liberty  to  apply.  Warner  v.  Marriage, 
Swinfen  Eady,  J.,  8th  Dec,  1902. 

Later  on  it  was  found  that  the  order  did  not  suflSciently  provide  for  putting^ 
in  an  extra  6,000?.  required  for  the  effectual  working  of  the  business,  and  a 
further  summons  was  taken  out  accordingly,  and  a  further  order  was  obtained, 
19th  May,  1903,  modifying  the  scheme  as  follows,  that  is  to  say:  — 


1.  The  pits,  all  trees  of  the  will  of  the  sd  W.,  are  to  be  at  liberty 
before  the  promotion  of  the  proposed  ooy  to  set  aside  out  of  his 
residuary  estate  the  sum  of  6,OO0Z.,  or  investments  of  the  value  of 
6,000/.,  and  to  place  the  same  to  a  separate  account  in  the  names  of 
the  trees  for  the  time  being  of  the  will  of  the  sd  W.  for  the  purpose 
of  meeting  the  expenditure  recommended  by  the  report  of  L.,  being 
the  exhibit to  the  afft  of  the  sd ^  filed,  &c. 

2.  The  fund  proposed  as  afsd  is  to  be  included  in  the  sale  to  the 
proposed  coy,  and  the  draft  sale  agreemt  is  to  be  modified  accord- 
ingly; but  the  sale  is  to  be  subject  to  a  provision  to  the  effect  that 
the  fund  is  to  be  retained  by  the  trees  of  the  sd  will,  and  is  to  be 
pd  over  to  the  new  coy  by  instalments  as  and  when  required  from 
time  to  time  for  the  purposes  of  the  expenditure  afsd. 

3 .  The  sd  draft  agreemt  is  to  contain  a  covenant  by  the  coy  to  «arry 
out  the  recommendations  contained  in  the  sd  report. 

4.  The  purchase  consideration  to  be  specified  in  the  draft  agreemt 
for  sale  is  to  be  increased  accordingly  by  the  sum  of  G,OOOZ.,  and  the 
ed  agreemt  for  sale  is  to  provide  that  this  sum  of  6,000Z., shall  bo 
satisfied  by  the  issue  to  the  pits  as  such  trees  of  6,000Z.  first  mortgage 
debentures  of  the  coy,  and  that  such  debentures  are  to  be  secured  by 
a  specific  first  mortgage  to  trees  of  all  the  lands,  buildings  and  fixed 
machinery  of  the  coy,  and  by  a  floating  charge  in  their  favour  on  all 
the  other  ppty  and  undertaking  of  the  coy. 

5 .  The  sd  agreemt  is  also  to  provide  that  the  sd  debentures  shall  be 
issued  from  time  to  time  to  trees  of  the  sd  vdll  in  exchange  for 
similar  amounts  of  the  sd  fund  as  and  when  pd  over  for  expenditure 
as  afsd. 

6.  A  corresponding  modification  shall  be  made  in  the  sd  draft 
memdum  and  arts  of  asson. 

And  it  is  ordered  that  the  sd  scheme  as  so  modified  be  sanctioned : 
and  it  is  ordered  that  all  documents  requiring  modification  and  all 
new  documents  required  for  effecting  the  same  be  settled  by  Mr. 
F.   B.  P.,  barrister-at-law;  and  it  is  ordered  that  it  be  referred  to 
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the  taxing  master  to  tax  the  costs  of  all  parties  of  and  incident  to  Form  380a. 
this  applicon  as  between  solor  and  client,  and  that  such  costs  bo  pd  as 
provided  by  the  draft  agreemt  hnbefore  mentd.    Liberty  to  apply. 


Upon  the  applicon  of  the  pit,  H.  A.,  of,  &c.,  who  claims  to  be  the    Form  381. 
legatee  in  trust  of  the  share  of  the  above-mentd  testator,  A.  B.,  in  Another  order 
the  business  of,  &c.,  carried  on  under  the  style  of,  &c.,  at,  &c.,  and  on  uriiiiuating 

•^  suranious 

upon  hearing  counsel  for  the  applicant  and  for  tlie  dfts,  and  upon  sanctioning 
reading,   &C.,  &C.  conversion. 

And  the  judge  being  of  opinion  that  it  is  for  the  benefit  of  the 
infant  dfts  that  the  sd  business  should  be  sold  to  a  coy  as  hnftr 
provided: 

It  is  ordered  that  the  pit  be  at  liberty  to  execute  the  draft  deed  of 

dissolution,  being  the  exhibit to  the  afit  of,  &c.,  filed  on,  &c.,  and 

to  assist  in  the  promotion  of  a  coy  to  be  formed  to  take  over  the  sd 
business,  with  a  memdum  and  arts  of  asson  in  the  form  of  the  exhibit 
to  such  afi't,  and  subject  to  the  whole  of  the  preference  shares 


being  subscribed  for  at  par,  or  allotted  to  creditors  of  the  existing 
firm  at  par,  in  discharge  of  their  debts,  to  join  in  selling  the  sd 
business  to  such  coy  Avhen  formed,  on  the  terms  of  the  draft  contracts, 

being  the  exhibits and to  such  afft,  and  to  carry  out  such 

contracts  and  give  effect  to  such  sale,  and  to  retain  any  shares  in  the 
sd  proposed  coy  to  be  allotted  to  him  as  the  tree  of  the  will  of  the  sd 
A.  B.  for  a  period  of  two  years,  or  until  further  order. 

And  it  is  ordered,  that  the  costs  of  the  pit  and  dfts  of  this  action 
be  taxed  by  the  taxing  master  as  between  solor  and  client. 

And  it  is  ordered,  that  the  pit  be  at  liberty  to  pay  and  retain  such 
costs  when  taxed  out  of  the  estate  of  the  sd  A.  B.,  except  so  far  as 
the  same  may  be  pd  by  the  sd  proposed  coy. 

And  any  of  the  parties  are  to  be  at  liberty  to  apply  as  they  may 
be  advised.  Boycev.  Bullard,  Stirling,  J.,  25th  March,  1895,  Reg. 
Lib.  A.  1365. 
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INTRODUCTORY  NOTES. 

Wheke  companies  employ  much  labour,  it  is  often  found  expedient  Special 
to  provide  for  the  employes  certain  benefits  and  advantages  beyond  "^  empby^s^ 
their  ordinary  wages,  so  that  by  being  interested  in  the  fortunes  of 
the  company  they  may  have  special  inducements  to  use  their  best 
energies  and  abilities  in  its  service,  and  to  abstain  from  the  ruinous 
warfare  involved  in  strikes  and  agitation. 

There  seems  good  reason  for  anticipating  that  profit-sharing  in 
some  form  will  play  an  important  part  in  the  industrial  system  of 
the  future,  and  may  even  prove  the  true  solution  of  the  problems 
arising  out  of  competing  claims  of  labour  and  capital. 

The  following  are  some  of  the  various  schemes  which  have,  from  Examples  of 
time  to  time,  been  adopted  for  the  purpose: — 


Profit-sharing  Schemes. 

(a)  One  scheme  is  for  the  company  to  make  regulations  declaring  Profit- 
that  a  certain  portion  of  its  annual  profits  shall  be  divided  amongst  ®  ^^^S- 
its  employes,  or  selected  employes,  in  proportion  to  their  wages,  or 

in  some  other  proportion. 

(b)  Another  scheme  is  to  create  an  issue  of  a  special  class  of 
employes'  shares,  and  to  allow  employes  to  take  them  up  and  to 
hold  them  whilst  in  the  company's  employment]. 

(c)  Another  scheme  is  to  establish  a  fund,  which  is  placed  in  the 
hands  of  trustees,  who  are  empowered  to  invest  the  same  in  shares 
of  the  company,  to  be  sold  on  easy  terms  to  employes,  all  dividends 
going  in  part  payment  of  the  purchase-money  until,  by  means  there- 
of, the  whole  price  of  the  shares  has  been  paid.  Thus  an  employe,  in 
effect,  saves  up  his  share  of  profits  until  he  obtains  -with  the  amount  a 
share  in  the  company. 

(d)  Another  scheme  sometimes  adopted  is  for  the  principal  share- 
holders to  make  over  to  a  trustee  a  specified  number  of  paid-up  shares 
ia  the  company,  on  the  footing  that  certificates,  conferring  a  right  to 
the  dividend  declared  on  such  shares,  shall  be  issued  to  selected 
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employes,  such  certificates  to  be  retained  so  long  as  they  remain  in 
the  company's  employment.  This  scheme  possesses  many  advan- 
tages, and  this  in  particular,  that  whilst  giving  a  share  in  the  profit.^, 
it  does  not  render  the  employes  members  of  the  company. 


Supor- 
aiiiiuatiou 
and  pension 
fundb. 


Superannuation  and  Pension  Funds. 

Such  funds  are  very  attractive  to  employes  where  the  business  of 
the  company  is  well  established  and  likely  to  be  permanent,  and,  as 
the  benefits  are  usually  confined  to  employes  dying  or  becoming 
incapacitated  by  ill-health  whilst  in  the  employment  of  the  company, 
the  scheme  alTords  a  strong  inducement  to  employes  to  continue  in  th4 
service  of  the  company.  Such  schemes  generally  vest  a  discretion  in 
the  administrators  of  the  fund  as  to  the  amount  of  the  allowance  or 
pension,  and  this  enables  the  most  deserving  ca.'ses  to  be  discriminated 
and  specially  favoured. 

Moreover,  the  provisions  of  such  a  scheme  are  generally  more 
liberal  than  those  offered  by  insurance  companies,  mainly  because  the 
company  itself  largely  contributes  to  the  fund,  either  by  donations 
out  of  profits  or  otherwise.  The  employes  are  sometimes  required  to 
contribute  to  the  fund,  but  as  a  rule  it  is  better  not  to  exact  such 
contributions. 


Life  assurance 
acKemes. 


Life  Assurance  Schemes. 

Occasionally  a  company  adopts  a  scheme  of  life  assurance  for  ih& 
benefit  of  its  employes.  Unless  the  company  be  a  life  assurance  com- 
pany conforming  to  the  requirements  of  the  Assurance  Companies 
Act,  1909,  it  cannot  itself  insure  its  employes,  but  there  is  no  difii- 
culty  in  finding  an  insurance  company  ready  to  give  effect  to  any 
such  scheme,  and  as  a  general  rule  the  company  itself,  under  the 
powers  of  its  memorandum  of  association,  may  pay  or  contribute 
towards  the  premiums  payable  under  any  such  scheme.  If  desired, 
a  life  assurance  scheme  can  be  effectuated  by  means  of  an  industrial 
and  provident  society  constituted  under  the  Acts  of  1893  and  1895,  to 
be  formed  and  worked  by  the  company's  employes  with  or  without 
supervision;  and  this  course  is  sometimes  preferred,  on  the  ground 
that  the  persons  interested  are  thus  enabled  to  frame  the  scheme  as 
they  choose,  and  to  work  it  without  reference  to  any  outside  body. 


Sick  and 
accident  fund. 


Sick  and  Accident  Fund  Schemes. 

Such  funds  are  very  common.  They  can  be  worked  by  a  committee 
appointed,  or  in  part  appointed,  by  the  employes,  or  by  means  of  a 
friendly  society  registered  under  the  Friendly  Societies  Acts,  189G, 
189S,  and  1908.     In  either  case  the  company  contributes  to  the  fund. 
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and  in  most  cases  the  employes  also  conteibute  a  small  sum  weekly. 
But  since  the  Workmen's  Compensation  Act,  1897,  repealed  and 
replaced  by  the  Workmen's  Compensation  Act,  1906,  accident  funds 
are  rarely  adopted. 

Guarantee  Fund  Schemes. 

Where  the  employes  of  a  company,  or  a  considerable  number  of  Gimrantee 
them,  are  required  to  give  security,  it  is  not  unusual  to  establish  a 
guarantee  fund  to  which  employes  and  employers  both  contribute, 
and  thus  in  elfect  insure  each  other's  interests.  In  such  cases  the 
rules  sometimes  provide  that  any  surplus  from  time  to  time  shall  be 
carried  over  to  the  provident  fund. 

Deposit  Scheme. 

Occasionally  a  scheme  is  established  for  encouraging  employes  to  ^ncourage- 
save  a  proportion  of  their  wages  by  depositing  the  same  with  the  employes 
company,  or  with  trustees,  the  company  allowing  interest  at  a  higher  t^o  «^J«.by 
rate  than  can  be  obtained  elsewhere,  and  the  right  to  withdraw  the  ^^^^  ( 
deposits  being  more  or  less  fettered.  P^'^y- 


com- 


Truck  Acts. 

In  framing  and  working  any  scheme  which  involves  contribution  ^^^^'^''"'■'' 
by  employes,  the  Truck  Acts  (1831  to  1896)  must  be  borne  in  mind, 
namely,  1  &  2  Will.  4,  c.  37  (Truck  Act,  1831);  50  &  51  Vict.  c.  46 
(Truck  Amendment  Act,  1887);  and  59  &  60  Vict.  c.  44  (Truck  Act, 
1896);   and  the  Hosiery  Manufacture  (Wages)  Act,  1874  (37  &  38       ^ 

Vict.  c.  48). 

The  main  object  of  these  Acts  was  and  is  to  prevent  employers 
from  taking  an  unfair  advantage  of  their  workmen  by  paying  wages 
in  goods,  or  orders  for  goods,  or  insisting  on  workmen  applying  their 
wages,  or  part  thereof,  in  purchasing  goods  at  stores  kept  by  em- 
ployers or  their  agents,  or  in  which  employers  are  interested. 

The  operation  of  the  Acts  of  1831  and  1887  was  considered  by  the 
House  of  Lords  in  Hewlett  v.  Allen,  (1894)  A.  C.  383.  In  that  case, 
A.,  the  appellant,  upon  entering  the  firm's  service,  signed  an  agree- 
ment whereby  she  agreed  to  conform  to  all  the  rules  of  the  firm's 
works,  one  of  which  provided  that  all  firm's  servants  should  become 
members  of  a  sick  and  accident  club,  to  the  funds  of  which  weekly 
subscriptions  were  payable.  A  deduction  was  made  each  week  by  the 
firm  from  the  appellant's  wages,  with  her  consent,  and  paid  to  the 
club.  The  appellant  brought  an  action  to  recover  this  deduction, 
relying  on  the  Truck  Acts,  but  it  was  held  that  the  payments  so  made 
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were  not  deductions  within  the  meaning  of  the  Act,  and  therefore 
could  not  be  recovered.  Lord  Herschell,  L.  C,  in  that  case,  after 
referring-  to  sects.  3  and  4  of  the  Act  of  1831,  said:  "  The  contrast  in 
those  sections  is  between  payment  in  current  coin  of  the  realm  and 
payment  in  some  other  fashion;  and  I  can  myself  entertain  no  doubt 
that  a  payment  made  by  an  employer  at  the  instance  of  a  person 
employed  to  discharge  some  obligation  of  the  person  employed,  or  to 
place  the  money  in  the  hands  of  some  person  in  whose  hands  the 
person  employed  desires  it  to  be  placed,  is  in  Iho  sense  and  meaning  of 
those  sections  a  payment  to  the  person  employed  as  much  as  if  the 
current  coin  of  the  realm  had  been  placed  in  his  or  her  hands." 

In  the  case  last  cited  the  contract  did  not  provide  that  the  employe 
should  pay  the  contributions  out  of  her  wages,  and  the  majority  of  the 
learned  lords  laid  stress  on  this  fact.  See  alsu  Lamb  v.  Great 
Northern  Rail.  Co.,  (1891)  2  Q.  B.  281. 

In  Oiuner  v.  Hooper  (1903),  89  L.  T.  130,  fortnightly  wages  were 
paid  in  full,  and  a  slip  was  at  the  same  time  handed  to  the  workman 
indicating  a  sum  which  he  thereupon  repaid  to  the  master.  This 
sum  was  to  cover  insurance  premium  paid  by  the  master,  and  it  was 
held  that  the  wages  were  paid  in  full  in  fiinoiit  rnin  .is  required  by 
the  Act. 

The  deduction  by  an  employer  Iroui  the  wuge.s  of  a  workman  of 
damages  awarded  by  a  Court  of  competent  jurisdiction  to  be  paid  to 
the  employer  for  breach  of  contract  is  a  violation  of  sect.  3  of  the 
Truck  Act,  1831,  which  requires  payment  of  the  entire  amount  of 
wages  in  coin.  Williams  v.  North's  Namgation  Co.,  ('190G)  A.  C. 
13G. 

So,  where  a  man  was  employed  as  a  journeyman  machinist  at  22s. 
a  week,  and  his  contract  with  his  employers  (a  company)  was  on  the 
basis  that  2s.  per  week  was  to  be  satisfied  by  shares  in  the  emplojdng 
company,  the  Court  of  Appeal  in  Ireland  held  that  the  agreement  as 
to  the  shares  was  void  under  the  Truck  Acts,  although  his  fellow- 
workmen  had  acquiesced.  Glasgoiv  v.  Independent  Printing  Co., 
(1901)2  1.  R.  278,  C.  A. 

But  where  a  Avorkwoman  was  employed  at  Ss.  per  week  of  55^  hours, 
with  a  bonus  of  2s.  a  week  for  full  attendance,  and  that  alone,  and 
printed  rules  posted  in  the  factory  and  admittedly  read  by  the  work- 
woman provided  (inter  alia)  that  "  any  person  absent  without  reason 
and  not  assigning  satisfactory  reason  shall  lose  bonus,"  and  the  work- 
woman was  absent  for  a  quarter  of  a  day  without  sufficient  reason,  it 
was  held  that  it  was  not  an  oSence  under  the  Truck  Acts  for  the 
employer  to  deduct  the  bonus.  Beane  v.  Wilson,  (1906)  2  Ir.  R.  405, 
K.  B.  D. 

With  regard  to  the  Truck  Acts,  the  following  observations  may 
be  made:- — 

By  sect.  1  of  the  Act  of  1887,  the  Acts  of  1831  and  1887  only 
extended  to  workmen  as  defined  by  the  Employers  and 
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Workmen  Act,  1875  (38  &  39  Vict.  c.  90),  s.  10,  that  is  to 
say-"  The  expression  'workman'  does    not    include    a 
domestic  or  menial  servant,  but  save  as  aforesaid  means 
any  person  who,  being-  a  labourer,  servant  in  husbandry, 
journeyman  artificer,  handicraftsman,  miner,  or  otherwise 
eno-a-ed  in  manual  labour,  whether  under  the  age  of 
twenty-one  years,  or  above  that  age,  has  entered  into 
or  works  under  a  contract  with  an  employer,  whether 
the  contract  be  made  before  or  after  the  passing  of  this 
Act,  be  express  or  implied,  oral  or  in  writing,  and  be  a 
contract  of  service  or  a  contract  personally  to  execute  any 
work  or  labour." 

Manual  labour  is  the  test.  Grainger  v.  Ayusley 
(1880),  6  Q.  B.  D.  182;  Morgan  v.  London  General 
Omnibus  Co.  (1884),  13  Q.  B.  D.  832,  C.  A. 

Therefore  the  Acts  of  1831  and  1887  were  held  not  to 
apply  to  clerks  or  shop  salesmen,  overseers,  or  drivers  of 
omnibuses  and  other  vehicles  {Morgan  v.  London  General 
Omnibus  Co.,  13  Q.  B.  D.  832;   Cook  v.  North  Metro- 
politan, &c.  Co.,  18  Q.  B.  D.  683;  Bound  v.  Lawrence, 
(1892)  1  Q    B.  226),  or  to  railway  guards  {Hunt  v.  Great 
Northern  By.,  (1891)  1  Q.  B.  601),  or  to  a  manager  of 
coal  mines  {Simpson  v.  Ebbiv  Vale  Co.,  (190o)  1  K.  B- 
453),  or  to  a  working  partner  {Ellis  v.  Joseph  Ellis  & 
Co.,  (1905)  1  K.  B.  324),  or  to  lace  clippers  who  took 
home  from  the  factory  lace  which  they  were  not  bound 
to  work  on  personally.     Squire  v.   Midland  Lace  Co., 
(1905)2K.  B.  448. 

(2)  They  did  not  prevent  an  employer  from  insisting  on  his 

employes  making  contributions  to  any  fund  for  the  benefit 
of  the  employes,  provided  the  employer  was  not  to  benefit 

thereby.  > 

(3)  It  is  desirable  to  avoid  providing  for  deduction  from  wages. 

The  Truck  Act,  1896,  does  not  make  lawful  any  contract  or  pay-  Act  of  1896. 
ment  which  was  illegal  under  the  previous  Act,  or  certain  other  Acts 
referred  to  which  relate  to  particular  industries  (sect.  9).     And  the 
Secretary  of    State  may  grant  exemptions    from   its    provisions  in 
certain  areas,  &c.,  when  they  are  found  tx)  be  unnecessary  (sect.  10)^ 
Certain  exemptions  under  this  section  have  been  made  m  favour  of 
the  cotton  weaving  trade  and  iron  ore  and  limestone  quarries.     See 
Lmdon  Gazette,  March  9th,  1897;  June  18th,  1897.     On  the  other 
hand,  contracts  for  the  payment  or  deduction  of  fines  are  invalidated 
unless  made  under  the  conditions  specified  in  the  Act  (sect.  1;  as 
to  which,  see  Squire  v.  Bayer  &  Co.,  (1901)  2  K.  B.  299),  and  this 
provision  applies  both  to  workmen  and  to  "  shop  assistants." 

The  Act  also  places  restrictioas  on  contracting  with  reference  to 
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deductions  or  payments  in  respect  of  (a)  damaged  goods  (sect.  2), 
(b)  the  use  or  supply  of  materials,  &c.,  in  relation  to  the  work  or 
labour  of  the  workman  (sect.  3).  These  provisions,  however,  are  not 
in  terms  applied  to  "  shop  assistants,"  and  apparently  only  apply 
in  the  case  of  workmen. 

The  Shop  Clubs  Act,  1902  (2  Edw.  7,  c.  21),  bears  some  analogy 
to  the  Truck  Acts.  Under  sect.  2  of  the  Act,  it  is  provided  that  it 
shall  be  an  offence  under  the  Act  if  an  employer  shall  make  it  a 
condition  of  employment  that  any  workman  shall  join  a  shop  club  or 
thrift  fund,  unless  the  shop  club  or  thrift  fund  is  registered  under 
the  Friendly  Societies  Act,  1896,  subject  to  the  provisions  of  the 
Shop  Clubs  Act,  1902,  and  certified  under  that  Act  by  the  Registrar 
of  Friendly  Societies;  and  there  are  certain  restrictions  on  the  regis- 
tration of  tlie  shop  club  or  thrift  fund,  and  provisions  for  compensa- 
tion in  certain  cases  of  workmen  dismissed.  The  Act  does  not 
retrospectively  invalidate  shop  club  rules.  Balchm  v.  Lord  Ehury, 
20  L.  T.  R.  GO.  And  see  Macdonell,  Master  and  Servant,  2nd  ed. 
331—353,  560. 

Workmen's  Compensation  Act,  1906. 

This  important  statute,  6  Edw.  7,  c.  58,  which  replaces  the  "Work- 
men's Compensation  Acts,  1897  and  1900,  and  came  into  operation 
on  July  1st,  1907,  must  not  be  forgotten,  especially  as  the  term  "  em- 
ployer "  as  used  in  its  clauses  expressly  "  includes  any  body  of  persons 
corporate  or  unincorporate  "  (see  sect.  13). 

That  it  was  competent  for  a  workman  to  contract  with  his  employer 
not  to  claim  compensation  for  personal  injuries  under  the  Em- 
ployers' Liability  Act,  1880  (43  &  44  Vict.  c.  42),  was  clearly  decided 
in  Griffiths  v.  Earl  of  Dudley,  9  Q.  B.  D.  357;  but  contracts  entered 
into  on  the  faith  of  that  decision  should  be  carefully  examined  with 
reference  to  the  provisions  of  the  Act  of  1906,  for  by  sect.  15  of 
that  Act  "  any  contract  (other  than  a  contract  substituting  the  pro- 
visions of  a  scheme  certified  under  the  Workmen's  Compensation  Act, 
1897,  for  the  provisions  of  that  Act)  existing  at  the  commencement 
of  this  Act,  whereby  a  workman  relinquishes  any  right  to  compensa- 
tion from  the  employer  for  personal  injury  arising  out  of  and  in  the 
course  of  his  employment  shall  not,  for  the  purposes  of  this  Act,  be 
deemed  to  continue  after  the  time  at  which  the  workman's  contract 
of  service  would  determine  if  notice  of  the  determination  thereof 
were  given  at  the  commencement  of  this  Act."  The  Workmen's 
Compensation  Act,  1906,  therefore  terminates  all  then  existing  con- 
tracting out  agreements  between  employer  and  employed  as  if  notice 
to  terminate  had  been  given  at  the  date  of  the  Act. 

Starting  thus  with  a  clear  field,  so  to  speak,  sect.  1  of  the  Act 
renders  the  employer  liable  to  pay  compensation,  in  accordance  with 
the  first  schedule  to  the  Act,  where  "  personal  injury  by  accident 
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arising-  out  of  and  in  the  course  of  the  employment  is  caused  to  a 
workman."     And  the  power  of  contracting  out  is  very  considerably 
modified.     The  Act  is  to  "  apply  notwithstanding  any  contract  to  the 
contrary  made  after  the  commencement  of  this  Act,"  subject  to  this, 
that  "if  the  Registrar  of  Friendly  Societies,  after  taking  steps  to 
ascertain  the  views  of  the  employer  and  workmen,  certifies  that  any 
scheme  of  compensation,  benefit,  or  insurance  for  the  workmen  of  an 
employer  in  any  employment,  whether  or  not  such  scheme  includes 
other  employers  and  their  workmen,  provides  scales  of  compensation 
not  less  favourable  to  the  workmen  and  their  dependants  than  the 
corresponding  section  contained  in  the  Act,  and  that  where  the  scheme 
provides  for  contributions  by  the  workmen  the  scheme  confers  bene- 
fits at  least  equivalent  to  those  contributions,  in  addition  to  the 
benefits  to  which  the  workmen  would  have  been  entitled  under  the 
Act,  and  that  a  majority  (to  be  ascertained  by  ballot)  of  the  work- 
men to  whom  the  scheme  is  to  apply  are  in  favour  of  the  scheme, 
tlie  employer  may,  whilst  the  certificate  is  in  force,  contract  with 
any   of  his   workmen  that  the  provisions  of  the  scheme  shall  be 
substituted  for  the  provisions  of  this  Act,  and  thereupon  the  em- 
ployer shall  be  liable  only  in  accordance  with  the  scheme  "  (sect.  3, 
sub-sect.  1).     But  no  scheme  is  to  be  certified  "which  contains  an 
obligation  upon  the  workmen  to  join  the  scheme  as  a  condition 
of  their  hiring,"  or  which  does  not  contain  provisions  enabling  a 
workman  to  withdraw  from  the  scheme  (sect.  3,  sub-sect.  3).     The 
same  section  provides  for  limiting  the  duration  of  certificates,  for 
renewing  them  with   or   without  modification,   for  revoking  them, 
^nd  for  the  distribution  of  funds  on  such  revocation  or  expiration. 

A  workman's  contract  that  the  provisions  of  a  certified  scheme  shall 
be  substituted  for  the  provisions  of  the  Act  of  1897  is  a  bar  to  a 
<;laim  by  his  personal  representatives  to  recover  damages  for  fatal 
injuries  under  the  Employers'  Liability  Act,  1880.  Taylor  v. 
Hamstead  Colliery  Co.,  (1904)  1  K.  B.  838. 

Sect.  0  vests  in  workmen  entitled  to  compensation  the  rights  of  the 
employer  against  the  assurer  in  respect  of  his  liability  under  the 
Act  when  the  employer  becomes  bankrupt,  or,  if  a  company,  com- 
mences to  be  wound  up. 

Sect.  7  applies  the  Act  to  masters,  seamen,  and  apprentices  to  the 
sea  service,  but  (by  sub-sect.  (2))  is  not  to  apply  to  such  members 
of  the  crew  of  a  fishing  vessel  as  are  remunerated  by  shares  in  the 
profits  or  gross  earnings  of  the  working  of  such  vessel,  and  (by 
sub-sect.  (3))  the  section  is  extended  to  pilots  to  whom  Part  X. 
of  the  Merchant  Shipping  Act,  1894,  applies,  as  if  a  pilot  when 
employed  "  on  any  such  ship  as  aforesaid "  were  a  seaman  and  a 
member  of  the  crew.  Sect.  8  applies  the  Act  to  industrial  diseases 
mentioned  in  the  third  schedule.  By  sect.  13,  unless  the  context 
otherwise  requires,  "  employer "  includes  any  body  of  persons  cor- 
porate or  unincorporate,  and  the  legal  personal  representative  of  a 
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deceased  employer,  and  where  the  services  of  a  workmau  are  tem- 
porarily lent  or  let  on  hire  to  another  person  by  the  person  with 
whom  the  workman  has  entered  into  a  contract  of  service  or  appren- 
ticeship, the  latter  shall  for  the  purposes  of  the  Act  be  deemed  to 
continue  to  be  the  employer  of  the  workman  whilst  he  is  working- 
for  that  other  person;  "Workman"  does  not  include  any  person 
employed  otherwise  than  by  way  of  manual  labour  whose  remu- 
neration exceeds  2501.  a  year,  or  a  person  whose  employment  is 
of  a  casual  nature,  and  w^ho  is  employed  otherwise  than  for  the 
purposes  of  the  employer's  trade  or  business,  or  a  member  of  a 
police  force,  or  an  out  worker,  or  a  member  of  the  employer's  family 
dwelling  in  his  house,  but  save  as  aforesaid  means  any  person  who 
has  entered  into  or  works  under  a  contract  of  service  or  apprentice- 
ship with  an  employer,  whether  by  way  of  manual  labour,  clerical 
work,  or  otherwise,  and  whether  the  contract  is  expressed  or  implied, 
is  oral  or  in  writing,  any  reference  to  a  workman  who  has  been 
injured  shall,  where  the  workman  is  dead,  include  a  reference  to  his 
legal  personal  representative,  or  his  dependants,  or  other  person 
to  whom  or  for  whose  benefit  compensation  is  payable;  "Depen- 
dants "  means  such  of  the  members  of  the  Avorkman's  family  as 
were  wholly  or  in  part  dependent  upon  the  earnings  of  the  workman 
at  the  time  of  his  death,  or  would,  but  for  the  incapacity  due  to  the 
accident,  have  been  so  dependent,  and  where  the  workman,  being 
the  parent  or  grandparent  of  an  illegitimate  child,  leaves  such  a 
child  so  dependent  upon  his  earnings,  or  being  an  illegitimate  child 
leaves  a  parent  or  grandparent  so  dependent  upon  his  earnings,  shall 
include  such  an  illegitimate  child,  and  parent  or  grandparent  respec- 
tively; "Member  of  a  family"  means  wife  or  husband,  father, 
mother,  grandfather,  grandmother,  stepfather,  stepmother,  son^ 
daughter,  grandson,  granddaughter,  stepson,  stepdaughter,  brother, 
sister,  half  brother,  half  sister.  See  also  the  definition  of  "  Ship,"^ 
"  Vessel,"  "  Seaman,"  and  "  Port." 


How  far 

companies 
have  power 
to  carry  out 
schemes. 


As  to  the  Powers  of  the  Company  in  regard  to  Employes' 

Benefits. 

In  framing,  for  the  benefit  of  employes,  any  scheme  for  estabKsh- 
ing  funds  to  which  the  company  is  to  contribute,  it  is  necessary  to 
consider,  besides  the  Truck  Acts,  whether  such  contributions  are 
within  the  powers  of  the  company,  for  a  company  cannot  expend  the 
funds  on  any  scheme,  however  excellent,  which  is  outside  the  scope 
of  its  objects.  Very  commonly  the  memorandum  of  association  con- 
tains express  powers  to  make  such  contributions  as  in  Form  103, 
supra,  p.  507;  but  even  without  any  such  express  powers  a  company, 
employing  labour  may  do  whatever  is  reasonably  necessary  to  en- 
courage its  employes  to  use  their  best  endeavoiirs  on  its  behalf.  Thus 
a  company  may  grant  a  pension  to  its  employes  out  of  profits,  for! 
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this  is  calculated  to  incite  them  to  special  exertions.  Henderson  v. 
Bank  of  Australasia,  40  Ch.  D.  170.  So,  too,  it  may  give  them  an 
excursion  or  entertainment,  and  it  may  deal  liberally  with  incapaci- 
tated employes  {liampson  v.  Prices  Patent  Candle  Co.,  24  W.  R. 
754),  and  with  persons  dependent  on  deceased  employes. 

In  all  these  cases  the  important  point  is,  is  the  scheme  devised 
bond  fide  with  a  view  to  benefiting  the  company  by  enabling  it  to 
obtain  the  best  services  from  its  employes?  As  was  said  by  Bowen, 
L.  J.,  in  Hutton  v.  West  Cork  B.  Co.,  23  C.  D.  672:  "You  cannot; 
say  the  company  has  only  got  power  to  spend  the  money  which  it  is 
bound  to  pay  according  to  law,  otherwise  the  wheels  of  business 
would  stop;   nor  can  you  say  that  directors  who  have  got  all  the 

powers   of  the  company  given  to  them are  always  to  be 

limited  to  the  strictest  possible  view  of  what  the  obligations  of  the 
company  are.  They  are  not  to  keep  their  pockets  buttoned  up  unless 
they  are  liable  in  a  way  which  could  be  enforced  at  law  or  in  equity. 
Most  businesses  require  liberal  dealings.  The  test  there,  again,  is 
not  whether  it  is  bond  fide,  but  whether,  as  well  as  being  bond  fide, 
it  is  done  within  the  ordinary  scope  of  the  company's  business,  and 
whether  it  is  reasonably  incidental  to  the  carrying  on  of  the  com- 
pany's business  for  the  company's  benefit.  Take  this  sort  of  in- 
stance: A  railway  company,  or  the  directors  of  the  company,  might 
send  down  all  the  porters  at  a  railway  station  to  have  tea  in  the 
country  at  the  expense  of  the  company.  Why  should  they  not?  It  is 
for  the  directors  to  judge,  provided  it  is  a  matter  which  is  reasonably 
incidental  to  the  carrying  on  of  the  business  of  the  company;  and  a 
company  which  always  treated  its  employes  with  Draconian  severity, 
and  never  allowed  them  a  single  inch  more  than  the  strict  letter  of  the 
bond,  would  soon  find  itself  deserted— at  all  events,  unless  labour  was 
very  much  more  easy  to  obtain  in  the  market  than  it  often  is.  The 
law  does  not  say  that  there  are  to  be  no  cakes  and  ale,  but  there  are 
to  be  no  cakes  and  ale  except  such  as  are  required  for  the  benefit  of 
the  company." 

On  the  same  principle  Sir  George  Jessel,  M.  R.,  in  Hampson  v. 
Price's  Patent  Candle  Company,  24  W.  R.  754,  held  that  the  com- 
pany might  lawfully  expend  a  week's  wages  as  gratuities  for  their 
servants,  because  that  sort  of  liberal  dealing  with  servants  eases  the 
relation  between  masters  and  servants,  and  is  in  the  end  a  benefit  to 
the  company. 

So  again  in  Henderson  v.  Bank  of  Australasia,  40  C.  D.  170,  it  was 
held  to  be  within  the  power  of  a  company  to  grant  to  the  family  of  a 
deceased  officer  a  pension  of  1,500?.  a  year  for  a  period  of  five  years. 
North,  J.,  referred  to  the  two  last-mentioned  cases,  and  said:  "  I  do 
not  fail  to  notice  that  the  sums  which  were  the  subject  of  discussion 
in  the  two  last  cases  were  considerably  less  than  the  sum  which  is  the 
subject  of  the  present  application,  but  that  is  a  matter  with  which  I 
conceive  I  have  nothing  to  do.    It  is  not  for  a  judge  to  express  any 
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opinion  upon  such  matters  as  whether  the  amount  is  too  large  or  too 
small.  In  the  first  place  he  has  no  means  of  forming  any  opinion 
about   that." 

But  the  benefit  to  the  company  being-  the  measure  of  its  powers  in 
such  dealings,  where  a  company  is  in  liquidation,  it  loses  its  power 
to  pay  gratuities,  for  no  benefit  can  accrue  to  it — its  business  having 
ceased — from  the  exerci.se  of  such  liberality.  Hutton  v.  West  Cork 
Rail.  Co.  (1883),  23  C.  D.  G54.  Accordingly,  where  a  company  had 
recently  sold  its  undertaking  to  the  Wesleyan  body,  and  at  two 
general  meetings  resolutions  were  passed  and  confirmed  by  large 
majorities  for  the  voluntary  ^vinding-up  of  the  company  and  for  the 
distribution  of  the  sum  of  7,800?.  among  the  directors  and  other 
officers  and  servants  of  the  company  as  a  mere  gratuity,  Joyce,  J., 
held  that  the  majority  of  the  sliareholders  had  no  poAver  to  vote 
gratuities  to  officials  so  as  to  bind  the  minority  in  a  case  Avhere  the 
company  Avas  being  wound  up.  Stroud  v.  Royal  Aquariutn  and 
Summer  and  Winter  Garden  Society,  Ltd.  (1903),  W.  N.  146;  89 
L.  T.  243;    19  T.  L.  R.  656. 

In  Cyclists  Touring  Club  v.  Henderson,  (1910)  1  Cli.  179,  the  club, 
which  was  formed  to  protect  the  rights  and  promote  the  comfort  of 
cyclists  on  tour,  was  registered  with  the  sanction  of  the  Board  of 
Trade  without  the  word  "  Limited  "  as  an  association  not  for  gain, 
but  one  of  the  conditions  of  incorporation  allowed  payment  in  good 
faith  of  remuneration  to  officers  or  servants  of  the  club,  or  to  any 
member  in  return  for  services  actually  rendered.  The  duties  of  the 
secretary  of  the  club  were  multifarious  and  difficult,  and  on  his 
retirement  after  many  years'  service  from  the  secretaryship  of  the 
club,  though  he  still  remained  a  member,  the  club  voted  him  a  pension, 
and  the  Court  held  that  it  was  within  its  powers  to  do  so,  it  being 
important  to  the  club,  by  g-enerous  treatment  of  old  servants,  to 
secure  the  best  assistance  in  furtherance  of  its  work. 
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Clauses  in  Articles  of  Association  as  to 
Employes'  Shares. 

The  following  provisions  shall  have  effect: —  Form  382. 


1.  The  1,000  shares  of  II.  each  mentd  in  the  coy's  memdum  of  asson  Employes' 

shall  be  called  "employes'  shares."  shares. 

2.  The  directors  may  allot  the  employes'  shares,  or  any  of  them, 

from  time  to  time,  to  such  employes  of  the  coy  as  they  think 
fit.  Before  the  allotment  of  an  employes'  share  is  made,  the 
full  nominal  amount  thof  must  be  pd  up  to  (he  coy  in  cash. 

3.  Each  of  the  employes'  shares  shall,   whilst  it  is  held  by  an 

employe  of  the  coy,  rank  for  dividend  as  if  it  were  an 
ordinary  share  of  lOZ.  fully  pd  up;  and  whilst  not  held  by 
an  employe  of  the  coy  it  shall  not  cari-y  the  right  to  any 
dividend.  An  employes'  share  shall  not  confer  the  right 
to  vote,  or  to  attend  at  general  meetings. 

4.  An  employes'  share  shall  not  be  transferable  except  as  provided 

by  para.  5  of  this  clause. 

•5.  Whenever  an  employes'  share  is  allotted,  or,  pursuant  to  this 

clause,  is  transferred  to  any  employe  of  the  coy,  such  employe  s 

shall  be  entld  to  retain  and  hold  the  same  so  long  as  he 
remains  an  employe  of  the  coy;  and  if  by  death,  resignation, 
withdrawal,  dismissal,  or  otherwise,  he  cease  to  be  an 
employe  of  the  coy,  he  or  his  exors  or  admors  shall  be  bound, 
upon  the  request  in  writing  of  the  directors,  to  transfer 
such  share  to  such  person  as  the  directors  may  nominate; 
and,  if  such  person  is  not  an  employe  of  the  coy,  such  person 
shall  at  any  time,  on  the  request  of  the  directors,  transfer 
such  share  to  any  employe  of  the  coy. 

■C.  If  any  person  who  ought,  in  conformity  with  the  last  preceding 
para,  of  this  clause,  to  transfer  any  shares  makes  default 
in  transferring  the  same,  the  diieclors  may,  by  writing 
under  the  common  seal,  appoint  any  person  to  make  the 
transfer  on  behalf  of  the  person  in  default,  and  a  transfer 
by  such  appointee  shall  be  as  effective  as  if  it  were  duly 
3  u  2 
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executed  by  the  person  so  in  default.  A  certificate  under 
tlie  common  seal  that  such  power  of  appointment  has  arisen 
shall  be  conclusive  for  all  purposes. 
7.  In  this  clause  "employe  of  the  coy"  means  and  includes  any 
manager,  departmental  manager,  foreman,  clerk,  or  work- 
man, but  the  term  does  not  include  directors  or  auditors. 


Form  383. 

Co-operative 
fund. 


Subject  a.s  afsd  the  profits  of  each  year  available  for  division  iehall 
be  applied  as  follows:  — 

(a)  Such  pt  not  exceeding  one-half  thof  a,s  shall  be  determined  by 

the  co-operative  scheme  hnftr  mentd  shall  be  set  aside  and 
applied  to  the  purposes  of  that  fund  as  hnftr  mentd. 

(b)  The  remainder  thof  shall  be  pd  as  dividends  to  the  holders  of 

ordinary  shares  rateably  and  pari  passu  on  the  amounts  pd 
thon  resply. 

The  co-operative  fund  shall  bo  pd  and  distributed  among  all  the 
directors,  servants,  and  workpeople  of  the  coy  for  the  time  being  in 
such  proportions  and  generally  in  such  manner  as  shall  be  determined 
by  a  scheme  to  be  made  for  that  purpose,  called  "  The  Co-operative 
Scheme,"  and  such  payments  may  either  be  in  addition  to  or  substi- 
tution for  the  other  remuneration,  salary,  or  wages  of  the  recipient, 
or  partly  one  and  partly  the  other,  as  shall  be  determined  by  the  co- 
operative scheme.  The  co-operative  scheme  shall  also  determine  the 
proportion  of  the  divisible  fund  (within  the  limits  afsd)  of  which  the 
co-operative  fund  shall  consist.  No  co-operative  scheme  shall  come 
into  force  until  it  has  been  previously  approved  by  a  resolution  of  the 
coy  in  general  meeting,  and  when  once  in  fox'ce  shall  not  be  repealed, 
or  altered  save  by  such  a  resolution. 


Form  384. 

Provisions 
as  to  deposits 
made  by 
employes 
with  the 
company. 


Clauses  in  Articles  as  to  Deposits. 

1 .  Any  employe  of  the  coy  may,  with  the  consent  of  the  coy,  open  a 
deposit  account  with  the  coy,  and,  until  the  same  is  closed,  may  from 
time  to  time  pay  into  such  account  such  sum  as  such  depositor  may, 
think  fit;  and,  subject  as  hnftr  provided,  may  withdraw  all  or  any  of 
the  moneys  from  time  to  time  standing  to  the  credit  of  such  account. 

2.  Every  payment  in  to  a  deposit  account  opened  as  afsd,  must  be 
made  to  the  deposit  treasurer  of  the  coy,  or  his  deputy,  at  such  place 
as  shall  from  time  to  time  be  fixed  by  notice  posted  up  in  the  coy's 
registered  office. 

3.  Each  depositor  will  be  furnished  with  a  deposit  account  book, 
and  such  book  must  be  produced  whenever  any  sum  is  deposited  or- 
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withdrawn,  and  every  deposit  or  withdrawal,  and  all  interest  allowed,    Form  384. 
shall  from  time  to  time  be  entered  in  such  book  by  the  deposi;t 
treasurer  afsd;  and  every  such  pass-book  must  be  left  at  the  office  of 
the  deposit  treasurer,  to  be  made  up  when  required. 

4.  When  a  depositor  desires  to  make  a  withdrawal,  he  must  give  at 
least  one  calendar  month's  notice  in  writing  to  the  deposit  treasurer, 
specifying  the  amount  he  desires  to  withdraw  and  the  day  he  fixes  for 
withdrawal;  but  the  deposit  treasurer  may,  if  he  thinks  fit,  in  any 
particular  case,  abridge  or  waive  this  notice. 

5 .  The  day  fixed  for  withdrawal  of  any  sums  must  be  an  ordinary 
working-  day,  and  at  any  time  during  business  hours  on  that  day  the 
depositor,  on  applicon  to  the  deposit  treasurer,  will  be  entld  to  be  pd 
the  amount  specified  in  his  withdrawal  notice  afsd,  and  if  on  the  day 
60  fixed  he  omits  to  make  such  withdrawal,  or  withdraws  less  than  the 
sum  specified,  his  withdrawal  notice  shall  be  deemed  to  be  cancelled, 
wholly  or  partially,  accordingly. 

6.  Interest  will  (subject  to  clause  7  hereof)  be  allowed  by  the  coy 
upon  the  amounts  from  time  to  time  standing  to  the  credit  in  such 
deposit  account  at  the  rate  of  5  p.c.p.a.,  and  such  intei'est  will  be 
credited  on  the  usual  quarter  days. 

Sometimes  the  rate  is  made  to  vary  with  the  rate  of  profits,  but  this,  by 
making  the  depositor  a  partner,  in  effect  places  him  in  a  position,  as  regards 
recovery  of  his  loan,  at  a  disadvantage  as  compared  with  the  ordinary  creditors 
of  the  company.     See  sect.  3  of  the  Partnership  Act,  1890. 

A  good  security  for  the  loan  may,  however,  be  made  by  debenture  or  otherwise. 
'Et  parte  Shell,  4  C.  Div.  789. 

7.  No  sum  shall  be  deposited  with  the  coy  unless  it  is  the  ppty  of 
the  depositor  and  is  free  from  any  trust,  and  a  depositor  shall  not 
borrow  for  the  purpose  of  making  any  deposit,  or  in  any  way  assign 
or  create  any  mortgage  or  charge  on  the  amounts  standing  to  the 
credit  of  his  deposit  account.  Any  depositor  acting  in  breach  of  this 
clause  will  disentitle  himself  to  be  paid  any  interest  on  the  sura 
deposited. 

8.  The  coy  may  at  any  time,  by  notice  in  writing  to  the  depositor, 
close  his  deposit  account;  and  in  such  case  the  amounts  standing  to 
the  credit  of  such  deposit  account  shall  become  payable  at  the  expira- 
tion of  seven  days  from  such  notice  being  given,  and  payment  thof 
ehall  be  made  at  the  office  of  the  deposit  treasurer.  As  from  the 
closing  of  a  deposit  account  as  afsd,  the  amount  to  the  credit  thof 
will  cease  to  carry  interest. 

9.  Upon  the  closing  of  a  deposit  account,  whether  by  withdrawal  of 
the  full  amount  thof  or  pursuant  to  the  last  preceding  clause,  the 
depositor's  book  must  be  given  up  to  the  coy  to  be  cancelled. 
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Form  384.  10.  The  deposit  treasurer  will  keep  a  register  of  the  depositors' 
addresses,  and  any  notice  to  a  depositor  may  be  given  by  delivering- 
the  same  to  him  personally,  or  by  sending  the  same  through  the  post, 
addressed  to  him  at  his  registered  address  afsd;  and  every  notice  so 
sent  b}'  post  shall  be  deemed  to  be  served  on  the  day  following  that 
on  which  it  is  placed  in  the  post  oflSce. 

11.  In  these  conditions  the  deposit  treasurer  means  such  officer  of 
the  coy  as  shall  from  time  to  time  be  appointed  by  the  coy  to  discharge 
the  duties  of  deposit  treasurer. 


Acquisition'  of  Shares  by  Employes. 

Form  385.         (})  '^^^^  directors  may  at  any  time  require  any  employe  of  the  coy 
\      777.  to  leave  undrawn  any  part  of  the  emoluments  payable  bv  the  coy  to 

Acquisition  •'    ^  l    j  ^  j 

of  shares  by     sucli  employe,  and  the  moneys  so  left  undi'awu  shall  be  placed  to  the 
employes  out    qj-q^jji;  Qf  s,yxch  employe  in  an  account  to  be  opened  in  the  books  of  the 

oi  savings.  i.      ./  j. 

coy,  and  until  payment  out  or  investment  in  pi-eference  shares  such 

money  shall  carry  interest  at  the  rate  of  6  p.c.p.u.,  and  such  interest 

shall  be  credited  accordingly. 

(2)  Whenever  the  directors  consider  it  expedient,  they  may  deter- 
mine to  invest  all  or  any  of  the  moneys  standing  to  the  credit  of  such 
account  in  the  purchase  on  behalf  of  such  employe  of  preference 
shares  in.  the  coy,  and  thereupon  the  directors  shall  give  notice  to  the 
ppal  holders  of  preference  shares,  calling  on  them,  in  proportion  as 
nearly  as  may  be  to  the  preference  shares  held  by  them,  to  transfer 
for  the  conson  below  mentioned  the  required  number  of  preference, 
shares  to  such  employe,  and  to  deliver  such  transfer  to  the  coy  to  be 
registered 

(3)  Upon  the  receipt  of  each  such  transfer  duly  executed,  the  coy 
shall  out  of  the  moneys  afsd  pay  to  the  transferor  the  conson  calcu- 
lated at  par;  that  is  to  say,  at  the  sum  equal  to  the  capital  pd  upon 
the  shares  sold. 

(4)  If  any  preference  shareholder  makes  default  in  executing  and 
delivering  such  transfer,  the  coy  may  authorize  the  secretary  to 
execute  the  same  in  his  name  and  on  his  behalf,  and  such  execution 
shall  have  full  effect,  and  the  purchase-money,  on  execution  thereof, 
become  payable  to  the  member  who  made  such  default. 

(5)  When  any  emploj^e  has  moneys  amounting  to  1001.  or  upwards 
available  for  investment  under  this  clause,  he  may  at  any  time  require 
the  directors  to  invest  the  same  as  afsd,  and  if  the  directors  do  not 
comply  with  such  request  within  eight  weeks  after  the  same  is  made, 
he  may  withdraw  such  moneys. 

(6)  In  this  clause,  until  otherwise  determined  by  a  general  meet- 
ing,  "  the  ppal  shareholders "   means  exclusively  those  holders  of 
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preference  shares  who  for  the  time  being  hold  resply  more  than    Form  385. 
twenty  preference  shares,  and  no  preference  share  once  taken  under 
this  clause  can  again  be  taken. 

(7)  Any  difficulty  as  to  the  proportions  in  which  the  preference 
shares  should  be  provided  as  afsd  shall  be  determined  by  the  direc- 
tors, and  their  determination  shall  be  conclusive. 

(8)  Any  shares  transferred  to  any  employe  under  tl^is  clause  shall 
ijjso  facto  become  ordinary  shares,  and  the  certificate  of  title  issued 
to  him  shall  be  framed  accordingly. 


Profit-sharing  Scheme  . 


(1;  Prom  and  after  the  1st  of  January,  19—,  the  surplus  (if  any)  of    Form  386. 
the  clear  profits  of  the  coy's  business  beyond  such  definite  sum  as  ^j^^j^^^  ^^ 
is  for  the  time  being  reserved  to  the  coy  for  its  own  benefit  (hnftr  sharing-, 
referred  to  as  the  "reserved  limit")  shall  be  divided  into  two  equal 
parts,  whereof  one  is  to  be  distributed  gratuitously  as  a  bonus  among 
the  employes  iu  the  manner  defined  by  these  rules,  and  the  other  to  be 
retained  by  the  coy. 

(2)  The  present  reserved  limit  has  been  communicated  confiden-  What  is  the 

tially  to ,  chartered  accountant,  and  will  not  be  altered  for  the  reserved  limit. 

first  three  years  if  the  scheme  so  long  subsists.    Thereafter  it  may  be 

raised  or  reduced  by  the  company,  but  (unless  altered  during  some 
month  of  January)  not  so  as  to  affect  the  distribution  of  profits  for 
the  financial  year  current  at  the  time  of  alteration.  Notice  of  any 
alteration  will  be  given  to  the  employes  in  such  manner  as  to  let 
them  know  how  far  such  alteration  would  have  affected  the  last 
preceding  distribution  had  it  then  been  in  force.  ^ 

(3)  The  accounts  of  the  business  will  be  audited  each  year  by  a  Accountant's 
chartered  accountant,  who  will  certify  the  bonus  (if  any)  to  which  the  ^o«'«- 
employes  are  entitled. 

(4)  The  employes  entld  to  share  in  the  profits  for  any  financial  Qualifications 

,  1         1      ;    ,  1  i.  foi"  profit- 

year  are  to  be  such  only  as  were  employed  at  the  commencement  scaring. 

of  such  year,  and  have  furnished  a  request  to  be  entered  on  the 

list  of  profit-sharers.     The  acceptance  of  the  terms  herein  offered 

is  not  to  be  in  any  way  a  condition  of  employment  or  of  promotion. 

Profit-sharers  will  be  free  to  become  or  remain  members  of  any 

trade  or  friendly  society. 

(5)  The  scheme  is  to  continue  in  force  only  until  the  company  gives  Duration  of 
notice  to  the  employes  putting  an  end  thereto,  but  such  notice,  unless  scheme, 
given  during  some  month  of  January,  will  not  take  effect  until  the 

end  of  the  financial  year  current  at  the  time  it  is  given. 
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Form  386. 

Method  of 
distribution. 


Payment  of 
bonus. 


Employes 
leaving. 


Proviso  in 
event  of 
damasre. 


Partnership 
not  conferred. 


Alteration 
of  rules. 


Definitions. 


(6)  The  employes'  share  of  profits  accruing  in  each  financial  year  is 
(subject  as  after  mentd)  to  be  distributed  among  them  in  proportion 
to  their  respective  salaries  or  wages  at  the  commencement  of  such 
year,  taken  for  one  week,  exclusive  of  premiums,  overtime,  or  other 
variable  allowances.  In  making  any  year's  distribution,  it  shall  be 
permissible  to  the  coy  to  carry  forward  undivided  to  the  credit  of 
the  following  year's  employes'  share  of  profits  any  sum  which,  if 
divided,  would  have  given  to  them  less  tliau  one  week's  wages  calcu- 
lated as  afsd. 

(7)  Each  employe's  bonus  shall,  within  two  months  of  the  end  of 
the  financial  year,  be  pd  into  his  account  at  some  savings  bank,  and 
will  then  become  his  absolute  ppty. 

(8)  An  employe  whose  service  ends  by  notice  given  on  either  side, 
by  illness,  or  by  death,  will  have  a  right  to  bonus  for  the  financial 
year  in  which  his  service  ends  in  proportion  to  the  portion  of  the  year 
elapsed  to  the  lend  |0f  the  month  preceding  the  end  of  his  service.  Any 
employe  leaving  under  circumstances  other  than  before  mentd  shall 
lose  such  right.  Any  sum  lost  to  an  employe  under  this  rule  does  not 
accrue  to  the  coy,  but  goes  wholly  to  increase  the  distribution  to  the 
other  employes. 

(9)  If  an  employe  ceases  to  be  in  the  service  of  the  company  by 
reason  of  any  wilful  act  or  default  on  his  part  causing  loss  or  damage 
to  the  coy,  or  is  at  the  time  indebted  to  the  company,  his  bonus  shall 
be  applied  to  making  good  such  loss  or  damage,  or  to  payment  of 
such  debt. 

(10)  The  employes  are  not  to  have  either  the  rights  or  bo  under  the 
liabilities  of  partners,  and  accordingly  they  are  not  to  intermeddle 
in  the  management,  or  be  entld  to  investigate  or  discovery  of  the 
accounts  of  the  business. 

(11)  Alterations  or  modifications  of  these  rules  which  experience 
may  suggest  as  desirable  may  from  time  to  time  be  made  by  the  coy, 
but  such  changes,  unless  made  during  some  month  of  January,  are  not 
to  take  effect  until  the  end  of  the  financial  year  current  at  the  time 
they  are  made. 

(12)  In  these  rules  words  importing — 

The  masculine  gender  include  also  females. 
"  The  company  "  means  the  above-named  coy. 
"Financial  year  "  means  the  year  from  the  1st  of  January 
to  the  1st  of  January. 
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Form  387. 

To  L    M.,  of . :  ~ 

Agreement 

Sir, 


,,    ,  ,    -with emploj-ei 

With  reference  to  you.  ofie.  to  transfer  -  l-^J  ^^j'  "^"J  '-^r" 
,0  me  ot  —  fully  pd-up  U.  shares  -  U>e  -F^l  °    ^-  j 

rrrrtren,xr:c:v^^^^^^ 

sd  shares  until  after  ten  years  from  the  1st  January.  19-.    And  it  1 
do  or^  ^mpt  to  do  anything  in  contravention  of  this  Provrsro,.  or 
<rilhin  the  sd  period  I  cease  t»  be  employed  by  the  coy,  the  sd  shares 
r,f  at  otrto'revert  to  you.  and  I  will  on  dennand  transfer  the  same 

'^''^D^rinnirsd  "ptriod  of  ten  years  the  certiflcate  or  certiEcates  Dep^sito. 
Jating"o  a.e  sd  shares  shall  be  lodged  with,  and  retained  by.  the 
"^3  °l£':ra"e  att^r  the  sd  period  of  ten  years,  and  within  Ko«<«.e,o,.e 
twenty  ytlrs  from  the  date  hof .  I  shall  desire  to  Uansfer  the  sd  shares 
irany  of  them.  I  will  in  the  Brst  instance  give  you  notice  in  xv^iting 
uh  desire.' and  in  such  ease  you  shall  have  the  OP^-  ««  P^ 
chasino-  the  sd  shares  at  their  market  value;  and  if  there  he  no 
XT  value   or  any  difference  arises  between  ns  as  to  the  market 
Tue    tlLt:;  s'crjum  a,  the  audiU,r  of  the  coy  shall  certify  to  be 

^%''1f"S  t  ""'years  from  the  date  hof   or  shall^  BeatK. 

after  ten  years  and  within  twenty  years  from  the  date  ho  .cease  to 

be  employed  by  the  coy.  you  or  your  nominee  sha  1  have  the  opt  on 

ol  purchLin.  the  sd  sliares  at  a  sum  equal  to  the  nominal  value 

Ir  and  sudi  option  shall  be  exercisable  at  any  Ume  within  — 

lllhs  after  such'death  or  cesser  of  -P'°y--;;^f  :,;7J,7„^  ,  Co.pletic. 

5    Where  you  exercise  any  such  option  as  afsd,  it  shaU    est  with 
,ou  tTfinh^  time  and  place  for  completion;  and  at  the    „d      . 
place  so  fixed  I  will  transfer  the  shares  on  payment  »«  '  ?  P«"^^^; 
Jnoney  and  if  at  the  time  and  place  afsd  I  make  default  in  trans 
Ter^S  the  same,  or  if  I  make  default  in  transferring  under  clause  1 
hoTyou  may  auihorize  any  officer  of  the  coy  on  my  behalf  to  sign 
transfer  of  such  shai-es  to  you  or  your  nominees,  and  a  tianster 
siirned  bv  him  shall  be  efiective. 

Tiny  notice  to  me  or  my  legal  personal  represen^tives  may  be  NoUce. 
served  by  sending  the  same  through  the  post  addressed  to  me  at  my 
Idd^ss  below  mentioned,  and  any  notice  so  --d  iShall  f  ^ee^^^^^^^^ 
have  reached  me  or  my  legal  personal  representatives  at  the  expira 
lion  of •  days  after  it  is  posted. 

As    WITNESS    MY  HAND  AND   SEAL,   this,  &C. 
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Form  388. 

Participation 
certificate  as 
if  payee  were 
the  holder  of 
a  spf  cified 
number  of 
shares. 


A.,    B.    &   Co.,  LiMTD. 


No. 


Participation  Certificate  on  the  footing  of  £ 
This  is  to  certify  that  ,  of  - 


Ordinary  Shares, 
(hnftr  called  "the  certificate 


holder  "),  whilst  he  is  in  the  employment  of  the  above-named  coy 
(hnftr  called  "the  coy"),  will  be  entld,  in  addition  to  his  salary,  to 
payments  varying-  with  the  annual  amount  of  the  profits  of  the  coy  as 
follows:  — 

1.  The  auditore  of  the  coy  shall,  as  soon  as  conveniently  may  be 
after  the  close  of  each  financial  year  of  the  coy,  certify  in  writing 
what  are  the  net  profits  of  the  coy's  business  of  such  year. 

2.  In  so  certifying,  such  a  sum  shall  be  deducted  for  depreciation 
of  plant  as  shall  be  equal  to  5  p.c.  of  the  value  of  such  plant  for 
the  time  being  of  the  coy,  and  such  a  sum  shall  be  deducted  for 
reserve  fund  not  exceeding  10  p.c.  of  such  profits  as  the  directotfj 
consider  necessary  to  place  to  reserve,  and  in  addition  there  shall  be 
deducted  a  sum  sufficient  to  pay  dividend  upon  the  preference  shares 
(if  any)  in  the  capital  of  the  coy  for  the  time  being  outstanding, 
and  the  profits  loss  these  deductions  are  below  referred  to  as  "the 
surplus  profits." 

3.  The  auditors  of  the  coy  shall  also  certify  what  rate  of  divi- 
dend the  surplus  profits  afsd  would  be  sufiiciont  to  pay  on  the  capital 
pd  up  on  the  ordinary  shares  in  the  capital  of  the  coy  for  the  time 
being  outstanding. 

4.  If  a  dividend  on  £ of  ordinary  shares  at  the  rate  afsd  would 

exceed  the  salary  for  the  year  payable  to  the  certificate  holder,  then 
and  in  such  case  the  coy  will  pay  to  the  certificate  holder  a  sum  equal 
to  the  excess  as  and  by  way  of  further  remuneration  for  his  services. 

5.  This  certificate  is  one  of  a  series  of  like  certificates  issued,  or 
which  may  from  time  to  time  be  issued,  by  the  coy  to  the  managers  or 
employes  of  the  coy  by  way  of  special  inducement  to  promote  the 
interest  of  the  coy. 

6.  Notice  in  writing  will  be  given  by  the  coy  to  the  certificate 
holder  when  any  payment  becomes  due  under  this  certificate. 

7.  At  the  expiration  of  fourteen  days  after  eiach  payment  afsd 
becomes  due,  the  coy  will  pay  to  the  certificate  holder  the  amount 
payable   to  him  under  this  certificate. 

8.  In  order  to  obtain  payment  of  such  amount,  the  certificate  holder 
must  produce  this  certificate  to  the  coy,  and  must  sign  and  deliver  to 
the  CO}'  a  receipt  for  the  payment,  and  must  permit  the  coy  to  endorse 
hereon  a  note  of  such  payment. 

9.  When  the  certificate  holder  ceases  to  be  employed  by  the  coy  he 
must  forthwith  surrender  this  certificate  to  the  coy  to  be  cancelled. 

10.  This  certificate  and  the  benefit  thof  are  strictly  personal,  and 
are  not  transferable  by  the  certificate  holder ;   and  if  tlie  holder  shall 
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at  any  time  assigu,  mortgag-e,  charge,  or  part  witli  possession  or  Form  388. 
control  of  this  certificate,  or  the  interest  of  the  holder  thereunder  or 
any  pt  thof,  or  attempt  so  to  do,  the  coy  may,  by  notice  in  writing 
to  the  holder,  declare  tliis  certificate  and  all  the  interest  of  the  holder 
thereunder  forfeited,  and  thereupon  the  same  shall  be  forfeited 
accordingly,  and  this  certificate  shall  be  surrendered  to  the  coy  to  be 
cancelled . 

11.  A  notice  to  the  certificate  holder  hereunder  may  be  served  by 
the  coy  on  him  personally,  or  by  sending  the  same  through  the  post 
addressed  to  him  at  his  address  above  mentd  or  at  his  last  known 
place  of  address,  and  shall  in  such  latter  case  be  deemed  to  be  served 
at  the  expiration  of  twelve  hours  after  the  same  is  posted. 

Given,  &c. 


Trust  Deed  constituting  Superannuation  Fund. 

THIS  INDENTUEE  made  the day  of  ,  19—,  Between    Form  389. 

(hnftr  called  "  the  coy  ")  of  the  one  part,  and  ,  of ,  a 

J-       X         J.  .1                              ;.                   1-                 ,.    ,                              r.  Trust  deed 

director  ot  the  coy, ,  of ,  a  director  of  the  coy, ,  of ,  (.oiLstitutin^ 

secretary  of  the  same  coy,  and ,  of ,  as  nominee  of  the  com-  sjiperanuua- 

mittee  of  the  sick  fund  (see  cl.  2G)  (hnftr  called  "  the  present  trees  "), 

of  the  other  part. 

Whereas  the  coy  is  desirous  of  establishing  a  superannuation  fund 

for  the  benefit  of  its  male  employes  in  London  and  Birmingham. 

Now    THESE    PRESENTS    WITNES.S    AND    DECLARE   aS    f olloWS :  — 

1.  In  these  presents,  unless  excluded  by  the  subject  or  context,  Interpreta- 
"the  trees"  means  and  includes  the  present  trees,  or  other  the  trees      "' 

or  tree  for  the  time  being  hof .     "  The  fund  "  means  the  superannua- 
tion fund  to  be  constituted  as  hnftr  provided.  '^ 

2.  A  fund  to  be  called  the  superannuation  fund  shall  be  constituted  The  fund 

,       ,11-1      1  established. 

and  established. 

3.  Such  fund  shall  consist,  in  the  first  instance,  of  the  several  To  consist  of 
investments  specified  in  the  schedule  hto,  and  there  shall  be  added  investments 
to  the  fund  all  contributions  and  additions  which  are  to  be  carried  and  future 
to  it  as  hnftr  provided,  and  the  income  of  the  fund  and  of  the  invest- 
ments for  the  time  being  representing  the  same  shall  also  be  added 

to  the  fund. 

4.  The  fund  shall  be  vested  in  the  present  trees,  or  their  successors  To  be  vested 
,,       ,         ,  in  trustees. 

in  the  trust. 

5.  The  moneys  from  time  to  time  in  the  hands  of  the  trees  upon  the  Where  not 
trusts   hof,   and   not  presently   required  for  making  any  payment  req^^i^ed^to 
pursuant  hto,  shall,  if  and  so  far  as  the  coy  shall  be  willing  to  accept  be  advanced 
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rcHAP.  xr. 


Form  389. 

to  company 
ou  loau  or 
invested,  &o. 


Voluntary 
annual  con- 
tribution of 
company 
to  fund. 
Fund  prima- 
rily for  em- 
ployes and 
next  for 
dependants 
of  deceased 
employes. 


Employes  still 
to  provide  for 
old  age  accord- 
ing to  means. 

What  em- 
ployes may 
apply  for 
allowances. 


Other  em- 
ployes in 
special  cases. 


Incapacitated 
employes. 


Evidence  of 
eligibility. 


Modification 
by  trustees  of 
allowances. 


Allowances 

strictly 
personal  and 
non- assign- 
able, &c. 


the  same,  be  advanced  to  the  coy  by  Avay  of  loan,  repayable  on 
lemand,  and  carrying  interest  at  5  p.c.p.a.,  and  the  coy  may  at  any 
(ime  pay  off  any  moneys  so  advanced,  and  any  moneys  in  the  hands 
of  the  trees  upon  the  trusts  hof,  which  the  coy  shall  at  any  time  be 
unwilling-  to  accept  on  loau,  may  be  invested  in  any  investments  by 
law  permitted  to  trees,  and  the  investments  thof  may  at  any  time  be 
varied  as  may  seem  expedient  to  the  trees,  or  may  be  placed  on 
deposit  with  any  bank  or  banks  as  the  trees  may  think  expedient. 

6.  The  coy  proposes  to  contribute  each  year  to  the  fund  the  sum 
of  £ ,  or  such  other  sum  as  the  coy  shall  from  time  to  time  deter- 
mine, but  the  coy  is  not  to  be  bound  to  make  any  such  contribution. 

7.  The  fund  is  to  be  regarded  as  primarily  established  for  the 
benefit  of  employes  whose  character  and  length  of  service  may,  in 
the  judgment  of  the  trees,  entitle  them  to  a  claim  on  it,  and,  secondly, 
for  the  purpose  of  assisting  survivors  who  may  have  been  dependent 
on  deceased  employes,  and  who.se  circumstances  may  necessitate  some 
help. 

8.  The  establishment  of  the  fund  is  not  to  be  regarded  as  in  any 
way  relieving  employes  of  their  duty  to  make  such  provision  for  old 
age  and  those  dependent  upon  them  as  their  means  will  permit. 

9.  Any  employe  of  the  coy  who  has  been  in  the  service  of  the  coy 
or  its  predecessors  in  business  for  at  least  twenty-five  years,  and  has 
completed  the  sixtieth  year  of  his  age,  may  apply  for  a  retiring- 
allowance. 

10.  Except  in  cases  where  ill-health  or  special  circumstances  shall, 
in  the  opinion  of  the  directors,  justify  it,  no  allowance  shall  be 
granted  to  an  employe  who  is  not  sixty  years  of  age  and  has  not 
completed  twenty  years  of  service  with  the  coy  or  its  predecessors 
in  business. 

11.  Any  employe  who  has  been  in  the  service  of  the  coy  or  its  pre- 
decessors in  business  for  at  least  twenty  years,  and  has  become 
mentally  or  physically  incapacitated,  may  be  granted  an  annual  or 
other  allowance  subject  to  the  provisions  hof. 

12.  Any  employe  under  sixty  years  of  age  who  shall  be  in  receipt 
of  a  retiring  allowance  shall,  when  required  by  the  trees,  be  bound  to 
satisfy  them,  by  medical  certificate  or  otherwise,  that  there  has  been 
no  material  change  in  the  circumstances  in  which  the  allowance  was 
granted . 

13.  The  trees  may  withdraw  or  modify  or  determine  any  allowance 
when,  in  their  opinion,  the  circumstances  or  conduct  of  the  recipient 
shall  justify  them  in  so  doing. 

14.  An  allowance  as  afsd  is  to  be  regarded  as  strictly  personal,  and 
cannot  be  assigned,  charged,  or  alienated  in  any  way,  and  any  attempt 
to  assign,  charge,  or  alienate  shall  determine  the  allowance,  but  with- 
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out  prejudice  to  the  trees'  discretion  to  continue  the  same  if  they  think    Form  389. 
fit  after  an  interval  or  otherwise. 

15    In  fixinp-  the  amount  of  each  allowance,  and  in  making  any  Discretion  of 

°  •         ,1     •       T  J.-  "j-i,    trustees  in  fix- 

modification  therein,  the  trees  may  exercise  their  discretion  with  ^^^  amounts, 

reference  to  all  the  circumstances;  but,  without  prejudice  to  such  Subject  to 

discretion,  it  is  declared  that  the  following  is  the  retiring  allowance  l^^^^  J^^^^.^ 

which  it  is  contemplated  will  be  payable,  that  is  to  say—  rules  shall  be 

obs6rv6Q 

(a)  Until  such  time  as  the  fund  shall  have  reached  the  sum  of 

5,000Z.  the  retiring  allowance  per  week  after  twenty  years' 
service  shall  be 'one-third  of  the  person's  average  weekly 
earnings  for  the  last  three  years  of  his  employment,  but  so 
that  such  allowance  shall  not  exceed  15s.  per  week. 

(b)  After  the  fund  shall  have  reached  the  sum  of  5,000Z.   and 

upwards,  the  retiring  allowance  per  week  after  twenty  years' 
service  shall  be  one-half  of  the  person's  average  weekly 
earnings  for  the  last  three  years  of  his  employment,  but  so 
that  such  allowance  shall  not  exceed  20s.  per  week. 
IG.  Any  employe  who  shall  be  dismissed,  or  shall  retire  from  the  Retirement 
service  of  the  coy  in  consequence  of  misconduct,  shall  be  disqualified  tj^rough 
from  receiving  any  allowance  hereunder.  misconduct. 

Where  by  the  rules  an  allowance  was  to  be  made  to  an  employe  retiring  with 
the  consent  of  the  directors,  it  was  held  that  an  employe  who  was  required  to 
resign,  and  resigned  accordingly,  did  not  come  within  the  words.  Stephenson  v. 
London  Joint  Stock  Bank,  20  T.  L.  E.  8. 

17.  The  trees  may  grant  such  temporary  or  other  allowance  to  ^^^JJ^J'^^^^^  ^^ 
widows  and  other  dependants  of  employes  who  may  die  in  the  service  .^j^ows,  &c. 
of  the  coy,  or  shortly  after  leaving  the  service  of  the  coy,  as  in  their 

absolute  discretion  they  may  think  proper. 

18.  The  trees  may  meet  together  for  the  dispatch  of  business,  ^^^^^^^^^"^ 
adjourn,  and  otherwise  regulate  their  meetings  as  they  think  fit,  and  ^^  trustees, 
may  determine  the  quorum  necessary  for  the  transaction  of  business. 

Until  otherwise  determined  three  trees  shall  form  a  quorum.  A  tree 
may  at  any  time  convene  a  meeting  of  the  trees  to  be  held  at  the 
office  of  the  coy.  Questions  arising  at  any  meeting  shall  be  decided 
by  a  majority  of  votes,  and  in  case  of  an  equality  of  votes  the  chair- 
man shall  have  a  second  or  casting  vote.  A  tree  in  the  Uniteid 
Kingdom  shall  not  be  entld  to  notice  of  a  meeting  of  the  trees. 

19.  A  meeting  of  the  trees  for  the  time  being  at  which  a  quorum  Quorum, 
is  present  shall  be  competent  to  exercise  all  or  any  of  the  authorities, 
powers,  and  discretions  by  these  presents  vested  in  the  trees  generally. 

20.  The  trees  shall  cause  proper  minutes  i»  be  kept  and  entered,  in  Minutes. 
a  book  provided  for  the  purpose,  of  all  their  resolutions  and  proceed- 
ings, and  any  such  minutes  of  any  meeting  of  the  trees,  if  purporting 

:to  be  signed  by  the  chairman  of  such  meeting,  or  by  the  chairman  of 
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Form  389. 


Register  of 
employes  in 
receipt  of 
allowances. 


Notices. 


Alteration  of 

regulations 

herein. 


Full  discre- 
tion of 
trustees. 


Indemnity 
to  trustees. 


Directors 
and  others 
as  trustees 
of  fund. 


New  trustees. 


the  next  succeeding  meeting,  shall  be  receivable    as    prima    facie 
evidence  of  the  matters  stated  in  such  minutes. 

21.  A  register  shall  be  lvOi)t  by  the  trees  in  which  shall  be  entered 
the  names  and  addresses  of  the  persoas  for  the  time  being,  and  from 
time  to  time,  who  are  in  receipt  of  alloAvancc.s  hereunder,  and  of  the 
trees  for  the  time  being  hof . 

22.  For  the  purposes  hof  any  notice  to  any  tree,  or  to  any  person  in 
receipt  of  any  allowance  hereunder,  may  be  given  by  sending  the 
same  through  the  post,  in  a  letter  addressed  to  him  at  his  registered 
place  of  address,  and  any  notice  so  sent  shall  be  deemed  to  be  served 
on  the  day  following  that  on  which  it  is  posted. 

23.  The  coy  may  from  time  to  time,  by  instrument  in  writing  under 
its  common  seal,  with  the  assent  in  writing  of  the  trees,  alter  all  or 
any  of  the  regulations  contained  in  these  presents  for  the  time  being 
relating  to  the  fund  hby  oonstitutod,  and  make  new  regulations  to 
the  exclusion  of,  or  in  addition  to,  all  or  any  of  the  regulations  for 
the  time  being  relating  to  such  fund;  and  the  regulations  so  made 
and  for  the  time  being  in  force  shall  be  deemed  to  be  regulations,  in 
relation  to  the  fund,  of  the  same  validity  as  if  they  had  been  originally 
contained  in  these  presents,  and  shall  be  subject  in  like  manner  to  be 
altered  or  modified  by  any  subsequent  instrument  in  writing  as  afsd. 
For  the  purposes  hof  all  the  provisions  herein  contained  shall  be 
deemed  to  be  regulations  in  relation  to  the  fund. 

24.  Tlie  trees,  in  the  exercise  of  the  authorities  and  discretions  hby 
vested  in  them,  shall  have  an  absolute  and  uncontrolled  discretion, 
and  may  exercise  the  same  from  time  to  time,  and  at  any  time. 

25.  The  trees  shall  resply  be  indemnified  against  all  liabilities 
incurred  by  them  in  the  execution  of  the  trusts  hof,  and  shall  }iave  a 
lien  on  the  fund  for  such  indemnity. 

26.  The  trees  of  the  fund  shall  always  include  two  of  the  directors 
of  the  coy,  the  secretary  of  the  coy,  and  one  other  person  to  be  ap- 
pointed by  the  majority  for  the  time  being  of  the  committee  of  the 
sick  fund  which  has  been  established  in  relation  to  the  coy.  The 
sd and are  two  of  the  present  directors,  the  sd is  the 

-  has  been  nominated  by  the  committee  of 


Director  or 
secretary  of 
■company 
vacating  office 


secretary,  and  the  sd  - 
the  sick  fvmd. 

27.  The  statutory  power  of  appointing  new  trees  in  the  place  of 
any  tree  appointed  in  respect  of  his  being  the  managing  director 
or  director  or  secretary  of  the  coy  shall  be  vested  in  the  coy,  and' 
the  statutory  power  of  appointing  a  new  tree  in  the  place  of  any 
tree  nominated  by  the  committee  of  the  sick  fund  shall  be  vested 
in  the  majority  of  the  committee  of  the  sick  fund. 

28.  Any  tree  who,  having  been  appointed  as  managing  director 
or  a  director  or  secretary  of  the  coy,  vacates  office  as  such,  shall  be 
deemed  thereupon  to  desire  to  be  discharged  from  the  trusts  hof  for 
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the  purposes  of  the  exercise  of  the  statutory  power  of  appointing    Form  389. 
new  trees. 


to  retire  from 

29.  If  the  coy  shall  at  any  time  give  to  the  trees  notice  in  writing  trusts, 
stating  that  the  coy  does  not  intend  to  make  any  further  contribu-  Determina- 

1  ,     n  n  1  £(•      .•  ^    L-         t'o^  o^  trusts 

tions  to  the  fund,  or  an  order  shall  he  made  or  an  enective  resolution  ^^^^  distrihu- 
shall  be  passed  for  the  winding-up  of  the  coy,  or  when  the  longest  tion  by  arbi- 
liver  of  the  now  existing  grandchildren  of  His  late  Majesty  King 
Edward  VII.  shall  die,  the  fund  shall  be  realised  and  shall  be  distri- 
buted amongst  the  male  employes  of  the  coy  in  such  proportions  as 
shall  be  determined  to  be  just  and  equitable  by  an  arbitrator  to  be 
appointed  as  hnftr  provided,  and  accordingly  such  person  shall 
forthwith  be  appointed  arbitrator  as  the  coy  and  the  trees  hof  shall 
unanimously  appoint,  and  if  such  appointment  is  not  made  within 
three  calendar  months  after  such  order  or  effective  resolution  is 
made  or  passed,  then  the  majority  of  the  trees  hof  may  request  the 
President  for  the  time  being  of  the  Incorporated  Law  Society  of 
to  appoint  such  arbitrator,  and  such  President  shall  have  autho- 
rity to  appoint  him  accordingly. 

30.  The  determination  of  the  arbitrator  appointed  under  the  fore-  Determina- 
going  clause  shall  be  absolute  and  final,  and  all  the  costs,  charges,  J,'^j'i^ator 
and  expenses  of  and  incident  to  the  realisation  and  distribution  of  the  absolute, 
fund,  including  the  remuneration  of  the  arbitrator,  shall  be  payable 

out  of  the  fund. 

In  witness,  &c. 

The  Schedule  above  referred  to. 
Particulars  of  Investments. 


Miscellaneous  Clauses  in  Articles  of  Association  os  to 
Employe  Directors. 

Directors. 

1.  The  qualification  of  a  director  (other  than  an  employe  director)    Form  390. 
shall  be  the  holding  of  nominal  capital  amounting  to  7,500^  at  least.   Q^^^^-g^^^j^^^^ 

The  qualification  of  an  employe  director  shall  be  the  holding  of 

nominal  capital  of  such  amount  not  being  less  than  £ ,  as  the 

directors   (other  than  employe  directors)  shall  from  time  to  time 
determine. 

2.  In  this  clause  "employe  director"  means  a  director,  who  being  DefiniHon  of 
a  departmental  head,  and  having  been  in  the  constant  employment  J^g^.tJ^'; 

of  the  coy  in  that  capacity,  or  otherwise,  for  at  least  ten  years,  is 
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employes'  benefits. 


[Chap.  XL 


•Form  390. 


Election  and 
rotation  of 
einployo 
directors. 


Majority  of 
directors, 
other  than 
employe 
dixvctors, 
required  to 
consent  to 
elections,  &c. 


eloeted  or  appointed  by  tlio  directors  (other  tliau  omployo  directors) 
to  be  an  employe  director  in  manner  Jinftr  provided.  Not  more 
than  three  directors  at  any  one  time  shall  bo  employe  directors. 

3.  The  directors  (other  than  employe  directors)  may  from  time  to 
time  elect  or  appoint  any  persons  to  be  employe  directors,  but  so  that 
the  total  number  of  the  directors  at  any  one  time  shall  not  exceed  the 

maximum  number  provided  by,  or  in  accordance  with,  clause  , 

and  so  that  the  total  number  of  employe  directors  at  any  one  time 
shall  not  exceed  three. 

4.  If  and  whenever  any  of  the  directors  shall  be  employe  directors, 
the  one  of  such  employe  directors  who  has  been  lono:ost  in  office  shall 
retire  immediately  prior  to  the  first  ordinary  meeting  to  be  held  in 
each  year,  and  the  directors  (other  than  employe  directors)  may,  im- 
mediately before  such  ordinary  meeting,  fill  the  vacated  office  by  either 
re-electing  or  re-appointing  the  retired  employe  director,  or  electing 
or  appointing  any  other  person  who  is  qualified  to  be  elected  as  an 
employe  director.  As  between  employe  directors  who  have  been  in 
office  an  equal  length  of  time,  the  directors  (other  than  employe 
directors)  shall  decide  which  of  the  employe  directors  shall  retire. 
The  directors  (other  than  employe  directors)  may  from  time  to  time 
remove  any  employe  dire<.for  from  ofiice  before  the  expiration  of  his 
period  of  office. 

5.  No  election  or  appointment,  or  re-election  or  re-appointment,  of 
an  employe  director  shall  be  valid  unless  the  same  shall  be  made  with 
the  consent  of  an  absolute  majority  for  the  time  being  of  the  directors 
(other  than  employe  directors),  which  consent  shall  be  testified  or 
evidenced  by  joint  or  separate  consent  or  cou-sents  in  writing  signed 
by  the  consenting  directors. 


Trust  Deed  constituting  Pension  Fund. 

THIS  INDENTURE,  made  the day  of ,  between  A.  B., 

of ,  hnftr  called  the  founder,  of  the  one  pt,  and  C,  of ,  and 

D.,  of ,  of  the  other  pt. 

Whereas  the  founder,  who  is  largely  interested  in  the  N.  Coy, 
Limtd  (hnftr  called  "  the  coy  "),  is  desirous  of  establishing  a  pension 
fund  in  relation  to  that  coy,  and  with  a  view  thereto  has  transferred 

fully-pd  shares  of  £ each  in  the  coy,  numbered to 

inclusive,  to  the  said  C.  and  D.    Now  it  is  agreed  and  declared  as 
follows:  — 
Shares  to  be  1 .   The  trees,  which  expression  in  this  deed  means  the  sd  C  and  D., 

held  entrusts   Qp  other  the  trees  or  tree  for  the  time  being  hof,  shall  hold  the  sd 

Il6r60l. 

shares  and  the  income  thof  in  trust  for  the  purposes  hof. 


Form  391. 

Trust  deed 
constituting 
reserve  fund. 
Founder  has 
gratuitously 
transferred 
fully  paid  up 
shares  to  the 
trustees. 


FORMS.  K'^l 

2.  The  income  of  the  trust  fuud  shall  be  applied  iu  paying  the    Form  391. 

l)ension8  from  time  to  time  payable  hereunder,  and  if  the  income  of  _  ; 

•     1    "i     11  1       •         /T^   -  11  Income  to  be 

any  halt-year  or  other  period  shall  be  insuthcaent  to  pay  the  sd  pen-  applied  for 

sions,  such  pensions  shall  abate  rateably.  pensions. 

3.  The  following  persons  shall  be  eligible  as  pensioners,  that  is  to  Who  eligible 

,.  „  ,_  as  pensioners . 

hay. 

(a)  Persons  who,  having  vserved  the  coy  for  more  than  ten  years, 

have  attained  the  age  of  sixty-five. 

(b)  Widows  and  orphans  of  employes  who  have  died  in  the  service 

of  the  coy. 

4.  During  the  life  of  the  founder  it  shall  rest  with  the  founder,  ajid  Founder  first 
after  his  death  it  shall  rest  with  the  coy,  to  elect  pensioners  and  to  *^an  *  to'elecT 
determine  the  amount  of  the  pensions  pa^'able  to  them  respectively,  pensioners, 
and  the  time  or  times  of  payment,  and  to  withdraw,  i-educ*,  or  in- 
crease any  pension. 

5.  A  register  of  pensioners  shall  be  kept  b}'  the  coy,  and  there  shall  Register  of 
be  entered  therein  tlie  names  and  addresses  of  the  pensioners,  and  P^"*^'°°^^*^- 
the  amounts  of  their  respective  pensions,  and  any  other  particulars 
i-elating  thereto. 

6.  Any  suii^lus  income  from  time  to  time  in  tiie  Jiands  of  tiie  trees  Investment 

may  be  invested  by  them  in  anv  investments  authorized  by  law  for  the  ?  ^'"Tl"*' 
•'  •'  -  .  -^  .  income  as 

investment  of  trust  funds,  and  the  moneys  so  invested  and  the  income  reserve  fund, 

ihof  shall  constitute  a  reserve  fund,  and  mav  be  applied  bv  the  trees  a"d  income 

P    ,     ".  e         ''  1     1  •  ^^  latter  to 

or  tree  at  any  time  m  augmentataon  of  the  income  of  any  half-year  augment 

which  shall  be  iasuffieient  to  pay  the  subsisting  pensions.  pensions. 

7.  Pensioners  shall  be  elected  for  one  year  only,  but  they  may  be  Pensioners 
1,1  "  ^  ^  ^^,    yearly. 

re-elected.  ■'  ■'       ■' 

8.  The  founder  may  at  any  time  during  liis  life  by  deed  modify  tlie  Modification 
])rovisions  of  this  deed,  and  after  his  death  the  coy  may  at  any  time  pj.(,sey"t^!, 

by  deed  modify  the  provisions  of  this  deed. 

9.  The  statutory  power  of  appointing  new  trees  hof  shall  be  vested  New  ♦irustees. 
in  the  founder  during  his  life,  and  after  his  death  in  the  coy. 

10.  Any  notice  to  any  pensioner  may  be  given,  &c.  Notices. 
[11.  Proviso   for   windhifj-ii])   u-'dhiu    legal  limits.]                           Wmdmg-up. 
In  witness,  &c. 


Trust  Deed  constituting  Guarantee  Fund. 

THIS  INDENTURE  made  the  day  of ,  between  The  V.  Form  392. 

Bank  of  X.,  Limtd  (hnftr  called  "the  bank"j,  of  the  one  pt,  and  Trust  deed 

of  ,  and of  (linftr  called   "the  trees"),  of  the  constituting 

,1  ,  sruarantee 

other  pt.  ° 
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[Chap.  XL 


Form  392. 

fund  {re  a 
banking 
company) . 


Whereas  the  bank  has  determined  to  establish  a  guarantee  fund 

for  the  purposes  hnftr  appearing:   And  whereas  the  sd  and 

— —  have  agreed  to  act  as  trees  for  the  purposes  of  these  presents. 


Guarantee 
fund. 


Now,    THEREFORE,    IT   IS    AGREED   AS   FOLLOWS:  — 

1.  A  fund,  to  be  called  "  the  guai-autec  fund,'  shall  be  established, 
and  such  fund  shall  be  formed  by  contributions  to  be  made  by  officers 
and  clerks  in  the  employment  of  the  bank,  who  shall  become  sub- 
scribers to  the  sd  fund  in  manner  folio ^Wng: 

Subscriptions        2.   Every  officer  or  clerk  who  desires  to  become  a  subscriber  to  tlie 

of  officers  and  ^^  f^j^^  gj^^ll  apply  to  the  bank  to  fix  the  amount  of  his  security, 
clerks.  rr  j  ^  " 

and,  when  that  has  been  fixed,  shall  sign  and  deliver  to  the  bank  a 

letter  as  follows:  — 


"To  the  V.  Bank  of  X.,  Limtd. 

"  Gentlemen, — My  security  having  been  fixed  by  you  at  £ , 

I  beg  to  apply  for  liberty  to  become  a  subscriber  to  the  guarantee 

fund  in  respect  of  a  guarantee  of  £ ,  and  I  request  your  consent 

thereto,  and  in  conson  tliof  agree  to  be  bound  by  tlie  provisions  of 
the  trust  deed  constitutino-  the  sd  fund. 


"  Yours,  &c.," 


Discretion  of 
bank  as  to 
admittance 
of  applicants. 

Rejji.ster. 


Rates  of  con- 
tributions. 


3.  It  shall  be  for  the  bank  to  determine  whether  an  applicant  as 
afsd  shall  or  shall  not  be  admitted  to  subscribe  to  the  fund,  and  notice 
of  such  determination  shall  be  given  to  such  applicant. 

4.  A  register  of  subscribers  to  the  sd  fund  shall  be  kept  by  the 
bank,  and  in  such  register  there  shall  be  entered  the  name  of  each 
subscriber  to  the  fund,  and  the  amount  of  the  guarantee  in  respect  of 
which  he  subscribes,  and  the  time  from  which  he  is  a  subscriber  for 
that  amount,  and  the  time  when  he  ceases  to  be  a  subscriber. 

5.  Every  applicant  who  is  admitted  to  subscribe  as  afsd  shall  be 
bound  to  contribute  to  the  fund  a  premium  of  25.  6d.  p.c.p.a.  on  the 
amount  fixed  as  his  security,  and  such  contribution  must  be  made  by 
equal  quarterly  payments  on  the  usual  quarter  days. 


Sometimes  provision  is  made  for  contributions  by  the  company,  e.g.,  a  sum 
eqtxal  to  the  yearly  contributions  of  the  subscribers  until  the  fund  amounts  to  a 
specified  sum,  and  that  when  this  fund  amounts  to  that  sum  subscribers  who  have 
subscribed  for  ten  years  shall  not  pay  further  subscriptions,  unless  and  until  the 
fund  is  reduced  to  less  than  the  specified  amount.  Sometimes  it  is  provided,  that 
when  the  fund  exceeds  a  specified  sum,  the  surplus  shall  be  carried  to  the  super- 
annuation fund. 


FORMS. 


Win 


6.  If  any  subscriber  makes  default  for  more  than  seven  days  in    Form  392. 
paying  any  contribution  due  from  him  as  afsd,  the  bank  may,  by  Exclusion  and 
notice  in  wi'iting,  exclude  such  subscriber  from  the  benefit  of  the  fund,  forfeiture  ou 
and  thenceforth  he  shall  forfeit  all  interest  in  the  fund;  but  the  bank,  contributions, 
in  its  discretion,  may  annul  any  such  forfeiture  on  such  terms  and 
conditions  as  it  may  think  expedient. 

7 .  The  fund  shall  be  regarded  as  a  security  to  the  bank  against  all  Fund  to  be 
defalcations  and  misfeasances  by  the  subscribers  thereto  for  the  time  j^gam&t 
being,  but,  as  regards  each  subscriber,  such  security  shall  be  limited  defalcations, 
to  the  amount  in  respect  of  which  he  has  been  a  subscriber. 

8.  Whenever  the  bank  certifies  under  its  seal  that  any  subscriber  to  Oto.  defaka- 
the  fund  has  been  guilty  of  any  defalcation  or  misfeasance,  and  the  indemnify 
amount  necessary  to  compensat-e  the  bank  therefor,  then  and  in  any  itself  from 
and  every  such  case  the  bank  may  withdraw  from  the  fund  and  appro- 
priate a  sum  equal  to  the  amount  so  certified,  but  not  exceeding  tlie 
amount  of  the  security  in  respect  of  which  such  employe  has  been 
contributing. 

9.  In  the  event  of  any  subsc-riber  to  the  fund  voluntarily  retiring  Allowance  to 
from  the  service  of  the  bank,  or  dying,  such  subscriber,  or  his  legal  q^  "etfre^^nt 
personal  representatives,  as  the  case  may  be,  shall,  provided  such  where  no 
subscriber  has  not  been  guilty  at  any  time  of  any  defalcation  or  °6**^"- 
misfeasance  in  relation  to  the  bank,  be  entld  to  payment  out  of  the 

fund  of  a  sum  equal  to  one-half  the  amount  of  the  premiums  pd  by 
him  to  the  fund. 

10.  A  subscriber  to  the  fund  who  is  dismissed  by  the  bank  from  its  Forfeiture  on 
service  for  any  cause  whatsoever  shall  forfeit  all  interest  in  the  fund.       ismissal. 

11.  All  contributions  to  the  fund  shall  be  pd  to  the  bank,  and  the  Bank  to  hold 

hank  shall  keep  a  proper  account  thof;  but  it  shall  not  be  bound  to  fund  and  keep 
r       f     L  '  separate 

keep  such  contributions  separate  from  the  general  assets  of  the  bank,  account, 
or  be  regarded  as  a  tree  of  such  fund. 

12.  The  bank  may  at  any  time  by  deed  dissolve  the  fund,  and  in  Dissolution 
that  case  the  fund  shall  be  applied,  first,  in  making  good  to  the  bank 
all  sums  certified  by  the  bank  under  clause  8  hof,  and  the  surplus 
shall  be  applied,  so  far  as  the  same  may  extend,  in  paying  off  to  each 
subscriber  who  has  not  been  guilty  of  any  defalcation  or  misfeasance 

in  relation  to  the  bank,  one-half  the  amount  of  the  premiums  sub- 
scribed by  him,  and  the  residue  shall  belong  to  the  bank. 

Sometimes  it  is  provided  that  the  fund  shall  be  the  absolute  property  of  the 
bank,  and  that  no  subscriber  thereto  shall  be  entitled  to  require  any  account 
thereof,  and  that  the  bank  may  at  any  time  put  an  end  to  the  fund,  and  that  any 
moneys  at  the  credit  of  the  fund  shall  in  that  case  belong  absolutely  to  the  bank. 

13.  The  bank  may  at  any  time  by  deed  alter  all  or  any  of  the  Alteration  of 
regulations  and  provisions  herein  contained,  and  may  make   new  these presentt*. 
regulations  and  provisions  to  the  exclusion  of  or  in  addition  to  all  or 
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[Chap.  XL 


Form  392. 


Consultative 
committee  of 
officers. 


Additional 
.security  may 
be  required 
by  bank. 

SubHcribers 
not  ab.solved 
from  default 
notwithstand- 
ing their 
subscription.'*. 


ail}'  regulations  and  provisions  herein  contaiued,  and  any  regulatiuntj 
and  provisions  so  made  by  deed  shall  bo  deemed  to  be  regulations  and 
provisions  of  the  same  validity  a-s  if  they  had  been  originally  con- 
tained in  these  j)rosents,  and  shall  be  subjecl  in  like  manner  to  be 
altered  or  modified. 

14.  The  bank  may  at  any  time,  and  from  time  t-o  time.  a[)point  any 
of  the  officers  of  the  bank  to  act  as  a  consultative  conmiittee  for  the 
purposes  of  these  presents,  and  may  from  time  to  time  define  the 
duties  and  powers  of  such  committee,  and  may  modify  or  dissolve  t-wvh 
committee . 

15.  Nothing  herein  contained  shall  prevent  the  bank  from  requir- 
ing or  taking  from  any  subscriber  to  the  fund  any  additional  or 
special  security  for  his  fidelity. 

16.  The  personal  liability  of  every  subscriber  to  the  fund  to  make 
good  his  defalcations  and  misfeasances  shall  remain  and  subsist  in 
every  respect  as  if  tlie  sd  guarantee  fund  had  not  been  established, 
and  each  subscriber  shall  ent^r  into  a  bond  for  faithful  service  framed 
in  accordance  with  the  form  set  forth  in  the  schedule  hto. 

17.  The  statutory  power  of  appointing  new  trees  hof  shall  be 
vested  iu  the  coy. 


In  witness,  &c. 


The  Scukdulk  above  referred  to. 


Form  393. 

Bond  for 

faithful 

service. 


Bond  of   Employe  far  Faithful  Service. 


-,  in  the  county  of ,  in  conson  of  the  V.  Bank 


I, of 

of  X.,  Limtd  (hnftr  called  "the  bank"),  taking  me  into  its  employ- 
ment upon  an  agreemt  Ijerminable  upon  one  month's  notice  by  either 
party,  do  hby  bind  myself,  my  heirs,  exors  and  admors,  unto  the 
bank,  that  I  will,  during  all  the  time  that  I  continue  in  the  employ- 
ment of  the  bank  in  any  capacity,  faithfully,  diligently,  and  carefully 
attend  to  the  business  of  the  bank,  and  to  the  best  of  my  skill  and 
ability  perform  all  duties  which  may  be  required  of  me,  and  observe 
and  execute  all  such  instixictious  or  regulations  as  have  been  or  may 
be  given  to  me,  from  time  to  time,  by  any  one  in  the  employment, 
of  the  bank  who  may  be  set  over  me;  that  I  will  keep  secret  all 
transactions  which  may  come  to  my  knowledge  while  in  the  service 
of  the  bank,  and  will  honestly  and  truly  account  to  the  directors, 
managers,  inspectors,  or  other  officers  of  the  bank  having  authority  in 
that  behalf,  for  all  sums  of  money,  bills,  promissory  notes,  or  othei- 
securities,  property,  or  effects  of  every  kind  belonging  to  the  bank,  oi- 
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any  of  its  officers  or  customers,  with  which  I  may  be  entrusted,  or  Form  393. 
which  may  at  any  time  and  in  any  way  come  to  my  hands  or  under 
my  control;  and  that  I  will,  when  required,  pay  and  deliver  the  same 
to  any  person  or  persons  to  be  appointed  on  behalf  of  tlie  bank  to 
receive  the  same;  that  I  will  on  demand  jiay  and  make  g-ood  to  the 
bank  the  amount  of  all  lose,  damage,  and  expense  which  may  be 
sustained  or  incurred  by  the  bank  by  or  through  the  non-fulfilment  of 
any  of  the  obligations  hnbefore  contained,  or  by  or  through  any  act, 
neglect,  or  default  done,  permitted,  or  suffered  by  me  at  any  time 
while  I  continue  in  the  emploj'ment  of  the  bank,  with  interest  at  the 
rate  of  5  p.c.p.a.  from  the  date  of  demand  till  payment;  and  further, 
that  neither  I  nor  my  representatives  shall  be  entld  to  any  relief  in 
respect  of  the  obligations  herein  contained,  or  any  of  them,  from  any 
guarantee  fund  connected  with  the  bank  to  which  I  may  have  con- 
tributed while  in  the  employment  of  the  bank,  nor  shall  I  or  my 
representatives  be  entld  to  refuse  to  pay  or  make  good  the  amount  of 
any  loss,  damage,  or  expense  as  afsd,  or  the  interest  thereon,  upon  the 
ground  that  the  same  has  been  or  might  be  pd  or  made  good  out  of 
any  such  guarantee  fund;  and,  lastly,  that  a  certificate  in  writing, 
signed  by  the  principal  cashier  of  the  bank,  stating  the  amount  at 
an}^  time  payable  by  me  hereunder,  sliall  be  conclusive  evidence  as 
against  me  and  my  legal  personal  representatives  that  such  amount 
is  due  from  me  hereunder. 

In  witness  whereof  I  liave  hereunto  set  my  hand  and  seal  this 

day  of  . 

Witness,  . 


Schemes  under  the  Workmen's  Compensation  Act,  1906. 

As  already  pointed  out,  companies  are  often  "employers"  within 
the  meaning  of  this  statute,  and,  where  they  are  large  employers  of 
labour  and  are  not  satisfied  with  the  terms  offered  to  them  by  com- 
panies assuring  against  accidents,  they  should  consider  and  take 
advice  with  reference  to  what  schemes  may  be  lawfully  and  can  be 
expediently  entered  into  with  a  view  to  the  common  benefit  of  both 
employers  and  employed,  and  in  substitution  for  the  hard-and-fast 
provisions  of  the  Act.  Such  an  alternative  is  permissible.  See 
Taylor  v.  Ramstead  Colliery  Co.,  (1904)  1  K.  B.  838,  845,  where 
Collins,  M.  E.,  says:  "  The  provisions  of  the  scheme  are  substituted 
for  the  provisions  of  the  Act."  The  workman  is  given  an  option  by 
eect.  1  (2)  (b)  to  proceed  under  the  Act  or  apart  from  the  Act,  and 
the  exercise  of  his  option  is  conclusive.  Edivards  v.  Godfrey,  (1899  ) 
2  Q.  B.  333.  It  may  be  that  the  mutual  insurance  of  employers  is  the 
best  course  to  adopt.     (See  Form  135,  supra.) 

A  scheme  has  been  adopted  by  at  least  one  Government  Depart- 
ment (the   Admiralty). 
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Notices  have  frequently  to  be  given  by  a  company  to  its  members  Notices. 
and  to  others  under  the  Act,  or  under  the  company's  articles,  or 
otherwise. 

A  notice  must  be  properly  autlienticated,  and  as  to  this  sect.  117  Authentica- 
of  the  Act  of  1908,  replacing  sect.  64  of  the  Act  of  1862,  provides  tion. 
that  "a  document  or  proceeding  requiring  authentication  by  a  com- 
pany may  be  signed  by  a  director,  secretary,  or  other  authorized 
officer  of  the  company,  and  need  not  be  under  its  coiumon  seal." 
These  words  do  not  import,  it  is  conceived,  that  the  signature  must 
be  a  pereonal  one;  it  may  be  by  some  agent.  The  Queen  v.  The 
Justices  of  Kent,  L.  R.  8  Q.  B.  305;  Morton  v.  Copektnd,  16  C.  B. 
535;  Re  Whitley,  32  C.  D.  337;  Bennett  v.  Brumfitt,  L.  R.  3  C.  P. 
28.  The  term  "document"  in  sect.  117  includes  summons,  notice, 
order  and  other  legal  process  and  registers.  See  sect.  285  of  the 
Act. 

As  to  the  mode  of  service  on  members,  prima  facie  a  notice  by  the 
company  to  a  member  must  be  personal,  but  the  articles  of  associa- 
tion generally  contain  special  provisions  allowing  of  service  by  post,       x 
and  these  provisions  are  effective.     See  supra,  p.  778. 
A      A  notice,   whatever  its  object,  must    be    fairly  and    intelligibly  Constructiou 
[   framed.     It  must  not,  that  is,  be  misleading  or  equivocal.     It  must  of  notices. 
convey  clearly  to  the  mind  of  an  ordinarily  intelligent  person  the 
required  information.     See  supra,  p.  694.     If  it  is  equivocal,  it  is 
not  enough  that  the  sender  of  the  notice  intended  that  it  should  be 
read  in  one  way,  for  the  receiver  is  entitled  to  put  any  reasonable 
construction  on  it;  and  if  according  to  that  alternative  construction 
the  notice  is  insufficient,  the  sender  is  estopped  from  saying  that  the 
other  is  the  true  one;   and  so  if  the  notice  is  misleading  it  is  bad, 
for  it  fails  of  its  end.     A  benevolent  construction  cannot  be  applied 
to  such  a  document. 

"It  seems  to  me,"  said  Bowen,  L.  J.,  in  Alexander  v.  Simpson 
(1889),  43  C.  D.   139,  "to  be  impossible  for  us  to  adopt  the  view 
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tliat  a  bonovoloiit  coustruotiou  ouglit  to  be  put  ua  cuininercial  notices. 
\\'hat  we  liave  to  cousider  is  not  what  is  tlie  result  of  any  particulai- 
construction,  but  what  was  the  ineHnin<i-  wliioh  ordinary  busines- 
men  would  attribute  to  the  notice  at  the  time  they  receive  it. 
But  a  notice  may  fairly  assume  that  the  shareholders  have  knowledge 
of  some  documents;  for,  a.^  Lord  Selborne,  L.  C,  said  in  Campbell's 
case,  9  Ch.  122,  all  the  shareholders  of  a  company  must  have  im- 
puted to  them  knowledge  of  the  Act.s  of  Parliament  [that  is,  the 
Companies  Acts,  18G2  to  1900,  or,  now,  the  Com[)anies  (Consolida- 
tion) Act,  1908],  and  also  of  their  own  memorandum  and  articles  of 
association."  See  also  per  Lord  Cairns,  L.  J.,  SeweU's  rase,  3  Ch. 
140;  and  the  observations  of  Lord  Selborne,  L.  C,  in  Oakhanl- 
Oil  Co.  v.  Crum,  8  App.  Cas.  p.  71.  See  further  as  to  notices  of 
ofeneral  meetings,  pp.  692  et  seq. 

Some  matters  must  be  brought  ])ointe<lly  to  tlie  attention  of  th<' 
.shareholders:  for  e.xample,  where  the  directors  are  interested  in  a 
contract  or  matter  which  is  to  be  submitted  to  a  lueeting  for  con- 
firmation or  approval,  it  appears  to  be  desirable,  and  in  some  case> 
absolutely  necessary,  to  disclose  the  fact  in  the  notice  convening- 
the  meeting  or  in  some  accompanying  articles.  Thus,  in  Kaye  v. 
Croydon  Tramivays  Co.,  (1898j  1  Ch.  358,  where  an  agreement  pro- 
viding for  the  sale  of  the  company's  undertaking  was  to  be  sub- 
mitted, and  as  part  consideration  a  substantial  sum  was  to  be  paid 
to  the  directors  of  the  selling  compan}"  as  compensation  for  loss  of 
office,  and  the  notice  convening  the  meeting  simply  described  the 
ag^reement  as  an  agreement  for  the  sale  of  the  undertaking,  it  was 
held  that  this  was  insufficient.  "I  do  not  think,"  said  Lindley. 
L.  J.,  in  that  csise,  "that  this  uotioe  discloses  the  pui-pose  for  which 
the  meeting  is  convened.  It  is  not  a  notice  disclosing  that  purpos*; 
fairly,  and  in  a  sense  not  to  mi-;lead  those  to  whom  it  is  addressed. 
It  follows  that  ....  the  resolution  which  was  passed  under  thi- 
notice  is  not  one  wliich  is  binding  upon  absent  or  dissenting  share- 
holder." 

Again,  in  T lessen  \.  Henderson,  (1899)  1  Ch.  861,  the  notice  called 
the  meeting  with  a  view  to  reconstruction,  and  to  approve  of  an 
agreement,  &c.,  but  it  did  not  disclose  the  fact  that  several  of  the 
directors  were  interested.  It  was  held  that  the  notice  was  insuffi- 
cient, and  that  it  ought  to  have  disclosed  the  material  facts.  "The 
man  I  am  protecting,"  said  Kekewich,  J.,  'is  not  the  dis.sentient, 
but  the  absent  shareholder — the  man  who  is  absent  because,  having 
received  and  Avith  more  or  less  care  looked  at  this  circular,  he  comes 
to  the  conclusion  that  on  the  whole  he  will  not  oppose  the  scheme, 
but  leave  it  to  the  majority.  I  cannot  teU  whether  he  would  have 
left  it  to  the  majority  of  the  meeting  to  decide  if  he  had  known  the 
real  facts.  He  did  not  know  the  real  facts,  and  I  think,  therefore, 
the  resolution  is  not  binding  upon  him." 

With  the  above  cases  may  be  contrasted  Grant  v.  United  Kingdom 
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Sivitchhack  Bailways  Co.,  40  C.  D.  ]35.  In  that  case  the  Court  of 
A.ppeal,  affirming-  Mr.  Justice  Chitty,  held  tliat  a  resolution  confirm- 
ing- an  agreement  iu  which  the  directors  w-ere  interested  was  effec- 
tive, although  the  notice  did  not  expressly  disclose  the  fact  that  the 
directors  were  so  interested.  "It  was  argued,"  said  Cotton,  L.  J., 
■'  that  tlie  meeting  was  not  good  because  tlie  notice  convening  it  gave 
no  intimation  that  the  contract  was  one  Avhich  could  not  be  carried 
into  effect  mthout  the  sanction  of  a  general  meeting.  I  think  thai 
tlie  difficulty  was  sufficiently  suggested  by  the  mere  fact  of  a  meeting 
lieing  called,  for,  had  it  not  been  for  the  faCt  that  the  directors  were 
interested,  no  meeting  would  have  been  necessary." 

See  also  Southall  v.  British  Mutual  Life  Asmranoe  Society  (1871), 
6  Ch.  614,  in  which  it  does  not  appear  that  the  fact  that  the  directors 
were  interested  was  disclosed  in  the  notice. 

As  to  what  business  can  be  ti^ansacted  at  a  meeting  where  tin' 
articles  require  the  notice  to  specify  the  g-eneral  nature  of  the  busi- 
ness, and  the  notice  has  specially  mentioned  it,  see  supra,  p.  692. 

Unless  the  articles  otherwise  provide,  a  notice  convening  a  general  Conditional 
meeting,  to  be  effective,  must  convene  the  same  unconditionally;  and  "otice. 
accordingly  to  say  that  "if"  a  specified  event  happens  a  meeting 
will  be  held  on  a  specified  day  and  at  a  specified  time  and  place  is 
not  sufficient.  Alexand^  v.  Simpson,  43  C.  D.  139.  But  where  the 
articles  provide,  as  at  p.  696,  supra,  that  whenever  it  is  intended  to 
pass  a  special  resolution,  the  two  meetings  may  be  convened  by 
one  and  the  same  notice,  and  it  shall  be  no  objection  tliat  ihe  notice 
only  convenes  the  second  meeting  conditionally  on  the  resolution 
being  passed  by  the  requisite  majority  at  the  first  meeting,  such  a 
provision  is  valid.  See  North  of  England  Steamship  Co.,  (1905) 
2  Ch.  15,  C.  A.  The  Court  of  Appeal,  in  tliat  case,  distinguished 
Alexander  v.  Simpson,  43  C.  D.  139,  in  which  case  the  articles  did 
not  contain  any  such  special  provision. 

The  Acts  or  articles  very  commonly  provide  that  so  many  days'  Clear  days. 
notice  shall  in  certain  cases  be  given,  e.g.,  of  a  call  or  meeting. 
Very  commonly  the  words  are  supplemented  by  the  addition  of  the 
words  "at  the  least,"  or  "not  less  than,"  or  of  the  word  "cleai-"; 
and  where  thvis  supplemented,  it  is  well  settled  that  the  number  of 
days  must  be  computed  exclusive  of  the  day  on  which  the  notice  is 
served  or  to  be  regarded  served,  and  also  of  the  day  of  the  meeting, 
resolution,  or  other  matter.  Thus,  sect.  69  of  the  Act  (1908)  provides 
for  the  passing  of  a  special  resolution,  and  tliat  the  resolution,  after 
being  passed  at  one  meeting,  is  to  be  confirmed  at  a  second  meeting 
held  "at  an  interval  of  not  less  tlian  fourteen  days  "  from  the  date 
of  the  meeting  at  which  such  resolution  was  first  passed.  This 
means  that  there  must  be  an  interval  of  fourteen  clear  days  between 
the  two  meetings.  Railway  Sleepers  Co.,  29  C.  D.  204;  Rex  v. 
Salop,  8  A.  &  E.  173. 

And  even  when  the  pix)vision  as  to  notice  is  not  thus  supplemented, 
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it  is  doubtful  whether  the  number  of  dajR  must  not  bo  comj)uted 
in  like  manner,  for  in  the  oeiee  last  mentioned,  Littledale,  J.,  said: 
"  I  do  not  see  any  distinction  between  'fourteen  days  '  and  'at  leawt 
fourteen  days.'  " 

Sect.  69  of  the  Act  (1908;  requiree  that  the  resolution  shall  be 
confirmed  at  a  subsequent  general  meeting-  ....  held  after  an 
interv-al  of  not  ....  more  than  one  montli  from  the  date  of  the 
meeting-  at  which  such  resolution  "was  first  passed.  "  'Month'  here 
means  'calendar  month.''  Sect.  3  of  the  Interpretation  Act,  1889 
(52  &  53  Vict.  o.  63). 

As  to  notice  to  shareholders  who  are  abroad,  see  supra,  p.  779. 

As  to  the  time  when  the  notice  served  by  post  is  to  be  oonividered 
to  be  .served,  see  supra,  p.  780. 

As  to  when  a  notice  is  to  be  served  on  "  the  members,"  see  Allen 
V.  Gold  Beefs  of  West  Africa,  (1899)  2  Ch.  556. 

A  notice  given  by  the  secretary  without  authority  is,  prima  facie, 
irregular  (see  supra,  p.  740 j,  but  it  may  bo  ratified  by  the  board 
(ibid.). 

Sometimes  the  rule  in  Royal  British  Bank;  v.  Turquand  (supra, 
p.  79)  applies,  and  the  company  may  accordingly  be  precluded  from 
objecting  that  the  notice  was  irregular. 

As  to  notices  to  outsiders,  the.-e  liave  to  be  autlienticated  in  accord- 
ance Avith  sect.  117  of  the  Act  (1908),  set  forth  at  the  commencement 
of  this  chapter.  As  to  the  mode  of  service,  they  .should,  jrrimd  facie, 
be  served  on  the  part}'  personally.  If  the  party  to  be  served  is  a 
company  under  the  Act,  the  notice  may,  as  provided  by  sect.  116  of 
the  Act,  be  served  by  leaving  it  at  or  sending  it  by  post  to  the 
registered  office  of  the  company. 

Sect.  116  above  referred  to  nmst  be  read  in  conjunction  with 
sect.  26  of  the  Intei-pretation  Act,  1889,  which  runs  thus:  — 


"  Where  an  Act  passed  after  the  commencement  of  this  Act  authorizes  or 
requires  any  document  to  be  served  by  post,  whether  the  expression  '  serve,'  or 
the  expression  '  give,'  or  '  send,'  or  any  other  expression  is  used,  then,  unless 
the  contrary  intention  appears,  the  service  shall  be  deemed  to  be  effected  by 
properly  addressing,  prepaying,  and  posting  a  letter  containing  the  document 
and,  unless  the  contrary  is  proved,  to  have  been  effected  at  the  time  at  which 
the  letter  would  be  delivered  in  the  ordinary  course  of  post  "  (sect.  26). 


Oral  notices 
from  com- 
pany. 


Where  the  party  to  be  served  is  not  a  company,  a  notice  may 
generally  be  served  through  the  post;  but,  if  so  served,  it  will  rest 
with  the  company  to  prove  that  it  did  in  fact  reach  the  party  to  be 
served.  Proof,  however,  that  it  was  duly  addressed  and  posted,  and 
has  not  been  returned  to  the  Dead  Letter  Office,  may  afford  prima 
facie  evidence  of  service. 

As  to  oral  notices,  there  are  many  cases  in  which  oral  notices  may 
be  given  by  a  company.    Tru&man' s  case,  (1894)  3  Ch.  272.    A  com- 
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panj  umi  g:ive  an  oral  notice  by  its  agent  duly  authorized .  Notice  to 
a  managing  director  in  that  character  on  a  matter  affecting  the 
business  of  the  company  under  his  management  is  notice  to  the 
company.     Jaegen,  dc.  Co.  v.  Vall&n,  77  L.  T.  180. 

A  company,  like  an  ordinary  person,  is  subject  to  the  rules  of  con-  Constructive 
structive  notice;  that  is,  notice  which,  though  not  actual  notice,  is 
imputed  to  a  person  by  a  Court  of  Law  or  equity.  Thus,  notice  to  the 
company's  agent  in  any  particular  matter  is  notice  to  the  company 
[Ealland\.  Hart,  L.  E.  6  Ch.  681;  Blackburn^.  Vigors,.  12  App.  Cas. 
531,  543),  unless  the  agent  is  guilty  of  fraud  on  his  principal  {Cave 
V.  Cave,  15  Ch.  D.  639),  in  which  case,  of  course,  the  presumption  is 
that  he  will  not  disclose  his  own  fraud.  So  notice  may  be  imputed 
whei-e  the  company  has  knowledge  of  a  fact  which  should  have  led  to 
further  inquiry.  James  v.  Smith,  1  Ha.  43;  Wall  v.  Lord  Egmont, 
4  De  M.  &  G.  460;  9  Ha.  449;  A.  W.  Hall  &  Co.,  37  Ch.  D.  712; 
and  see  sect.  3  of  the  Conveyancing  Act,  1882.  Knowledge  of  a  fact 
by  a  single  director  is  not  necessarily  notice  to  the  company  {Hamp- 
shire Land  Co.,  (1896)  2  Ch.  743;  Marseilles  Co.,  L.  R.  7  Ch.  163; 
Young  v.  David  Payne  d  Co.,  (1904)  2  Ch.  609);  nor  is  a  company 
to  be  taken  to  have  notice  of  all  its  secretary  knows,  e.g.,  of  a 
matter  communicated  to  him  as  secretary  of  another  company,  for 
he  is  under  no  obligation  to  pass  the  knowledg-e  on.  Femoick, 
Stobart  d  Co.,  (1902)  1  Ch.  507. 

Allotment  Letters. 

An  application  for  shares  is  usually  made  by  letter  signed  by  the  applicant  Allotment 
or  his  agent  (see  p.  48),  accompanied  by  a  deposit  of  so  much  per  share  in  letters, 
respect  of  the  shares  applied  for,  and  the  company's  acceptance  of  this  offer  is 
usually  signified  by  allotment  and  notice  thereof  to  the  allottee.     As  a  general 
rule,  an  allotment  without  notice  to  the  allottee  is  not  sufficient  to  bind  him. 
The  applicant  has  offered  to  take  the  shares;   and,  if  the  company  is  minded 
to  bind  him  by  contract,  it  must,  in  accordance  with  the  ordinary  rule,  not       ^ 
merely  accept  the  offer,  but  notify  such  acceptance  to  him  or  to  his  agent  duly 
authorized  to  receive  notice  of  allotment.     See  supra,  p.  51.     Until  such  notice 
of  allotment  the  applicant  is  entitled  to  withdraw  his  application.     See  supra, 
p.  257. 

As  to  the  importance  and  operation  of  letters  of  allotment,  see  supra,  p.  51. 

A  notice  of  allotment  may,  as  a  general  rule,  be  served  by  post,  and  it  wiU 
take  effect  as  from  the  time  it  is  posted,  even  though  it  should  not  reach  the 
allottee.    See  supra,  p.  52. 

Hence  the  importance  of  preparing  and  sending  out  proper  letters  of  allot- 
ment, and  of  making  and  preserving  careful  record  of  the  names  and  addresses 
of  the  persons  to  whom  such  notices  are  sent,  and  of  the  contents  of  the  notices, 
and  of  the  persons  who  prepared  and  posted  them  respectively;  for,  if  any 
dispute  should  subsequently  arise,  the  company  is  thus  in  a  position  to  prove 
posting  of  the  requisite  notices  of  allotment,  i.e.,  by  affidavit  of  the  person  who 
posted  same,  such  person  being  allowed  to  refresh  his  memory  by  referring  to 
the  contemporaneous  entries. 

By  the  joint  operation  of  the  Stamp  Act,  1891,  and  sect.  9  of  the  Finance 
Act,  1899  (62  &  63  Vict.  c.  9),  a  letter  of  allotment  is  liable  to  a  stamp  duty 
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of  6fl.  unless  the  nominal  amount  of  what  is  allotted  is  less  than  ')/.,  in  which 
case  the  duty  is  only  Id.  See  supra,  p.  51.  The  stamp  must  be  im pressed ; 
nevertheless,  an  unstamped  letter  of  allotment  may  be  sufficient  to  show  that 
notice  was  given  of  the  allotment  so  as  to  make  a  contract.  Whitley  PnrtnriH. 
28  W.  R.  241;  Steel's  case,  42  L.  T.  11;  W.  N.  (1879)  217. 

As  to  the  conditions  precedent  for  directors  going  to  allotment,  see  pp.  9,  54. 


Form  394.  The  Coy,  Li.mtd. 

letter™^"''        No. .  Allotment  Letter. 

To  .  [Hd.  stamp.] 

Sir, — In  auswor  to  your  applkx)!!  lor  .sluires  in  tlii.s  ooy  I  have  to 
inform  you  that  the  directors  have  allotted  you  l(tO  .sliare.s  of  \l.  each. 
'J'he   total   amount  payable   thereon,   upon  applicon  and 

allotment,   is    lOOZ. 

Yon  liave  pd  on  applicon   oOZ. 

Leaving-  still  to  be  pd  by  you  70^ 

which  Buju  is  now  due,  and  must  be  i)d  to  the  coy's  bankers.,  Messrs. 

,  No.   — ,  Street,  E.C.,  on  or  before  tlie  of , 

19 — ,  who  will  ofive  you  for  same  the  appended  receipt. 

An  alternative  form  may  be  worded: — "  Loavin«r  the  sum   of  H due  to 

you,  for  which  I  enclose  a  cheque  payable  to  your  order." 

Due  notice  mil  be  given  when  the  present  allotment  letter  may  be 
exchanged  for  a  share  certificate. 

I  am,  &c. 


Bankejs'  liec&ipt  for  payment  on  allotment  [not  to  be  detached]. 

Received  this  daj-  of ,  from  the  above-named  allottee  for 

credit  of  the Coy,  the  sum  of  £ . 

For  Messrs.  .  A.  B.,  Cashier. 

Date . 

Mennorandum. 

[To  be  detached  and  retained  by  tlie  bankers.] 
To  — -,  Bankers. 

Please  receive  to  the  credit  of  the Coy,  Limtd,  the  sum  of 

£ ,  due  fi-om ,  on  allotment  letter  No. . 


£- ■.  Date 


FORMS. 


ID.");'. 


Thk 


Coy.  Limtd. 


No. 


to 


Sir -I  have  to  inform  you  that  the  directors  regret  that  they  are 
unable  to  allot  you  auy  shares  in  this  coy,  in  compliance  with  your 
appHcon,  dated,  &c. 

I  enclose  you  a  cheque  for  £ ,  being  the  amount  pd  by  you  on 

apphcon.  Your  obedient  servant, 

,  Secretary. 


Form  395. 


Letter  of 
ve":ret. 


The 


Coy,  Limtd. 


51.   Preference  Shares,   1905. 

Entld  bo  a  preferential  dividend  at  the  rate  of  5  p.c.p.a..  &c. 

[Date.] 

Sir  —I  be.--  to  inform  vou  that  the  directors  have  allotted  to  you 

.  of  the  above-mentdNew  51.  Preference  Shares  to  whidi 

v„u  are  entld  in  right  of  the  Ordinary  Shai^  held  by  you  m  tJiis  coy 

as  shown  bv  the  Eegister  of  Members  on  the insfeint,  being  one 

THMv  share  for  everv  lOOL  of  stock  in  accordance  with,  and  subject 
t..  the  terms  of  the  resolution  passed  at  the  Extraordinary  General 
Meeting  of  the  coy  held  on  the of  . 

A  circular  to  existing  members  offering  tiiem  further  shares  is  not  a  pro- 
spectus within  sect.  81  (7)  of  the  Companies  Act,  1908.     See  supra,  p.  178. 

The  first  payment  or  deposit  of  21.  per  share  mil  be  due  on  the 
next,  and  unless  the  same  be  pd  on  or  before  tliat  date  the 


Form  396. 

Allotment  (by 
way  of  offer) 
at  a  premium. 


allotment  will  be  forfeited. 

It  is  not  proposed  to  take  payment  in  anticipation  of  calls. 

You  are  at  liberty  to  ren.mnce  this  aUotinent  in  favour  of  any  other 
person,  provided  you  fill  up  and  sign  the  Form  of  Renunciation 
(No.  2),  and  that  the  person  in  whose  favour  you  renounce  signs  the 
Foi-m  of  Acceptance  (No.   1). 

In  case  you  wish  to  renounce  a  portion  only  of  the  shares  ottered, 

divided  allotment  letters  will  be  granted  on  or  before  the of  -^ 

next;    the  present  allotment  letter  to  be  returned  to  me  with  tha 

applicon.  . 

The  dividends  on  the  shares  mil  be  pd  at  the  same  time  as  the 
dividends  on  the  Ordinary  Stock  of  the  coy,  each  half-year. 

,  Secretary. 

Insert  any  provision  for  fractional  certificates.     See  note  to  Form  398. 

*^--   If  you  do  not  accept  or  renounce  the  allotment,  you  wiU  oblige  by 
returning  the  form  to  me. 


l('c)4  NOTICES.  [Chap.  XII. 

Form  396.  The Coy,  Limtd. 

Form  of  Accept-ance  (A'o.  1). 

,'il.  Preference  Shares.     1909. 

Entld  to  a  preference  dividend  at  the  rate  of  5  p.c.  on  the  capital 
from  time  to  time  paid  up  thereon. 

Index  No.  . 


Deposit,  21.  per  share  on shares,  payable  the  day  ol 

£ . 

Name . 

Allotment  of shares  vuider  the  resolution  of  the  Extraordinary 

General  Meeting  of  coy,  held  on  the day  of . 

I  (or  we)  hby  accept  the  above-mentd  shares,  and  request  the 
directors  to  cause  them  to  be  registered  as  under. 

Acceptor  of  shares  to  sign  Nonw,  Add-ress.  and  Description,  in  full. 

Date . 

Bankers: — Messrs.  &c. 

^.jfT^  It  is  essential  that  the  member  should  pra-erve  this  receipt,  and 
return  it  to  the  coy  when  applied  for. 


The Coy.  Limtd. 

Index  No.  . 

i)l.  Preference  Shares.    1909. 

Entld  to  dividend  at  the  rate  of  5  p.c.  on  the  amount  called  up  from 

time  to  time. 

Deposit,  21.  per  share  on  shares,  payable  the  of  , 

£ . 

Bankers'  Receipt. 

Received  from the  sum  of pounds  for  the  credit  of  the 

Coy,  Limtd. 

For  - —  (Id.  stamp.) 

Date . 

B@"  This  sheet  must  be  presented  to  the  bankers  intact. 
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The Coy,  Limtd. 

Form  of  Tienuncmiion  (No.  2). 
ol.  Preference  Shares.    1909. 

I  (or  we)  hby  renounce  right  to shares  allotted  to  

in  favour  of  the  person  accepting  the  same. 

Name  and  address  of  the  member  renouncing  the  shares.  (6d.  stamp.) 

Note. — Renunciations  must  be  signed  by  the  members  to  whom 
the  shares  are  allotted,  and,  in  cases  of  joint  accounts, 
all  the  persons  named  in  such  accounts  must  sign  tlie 
renunciation. 

A    sixpenny  stamp  must    be  affixed  where    indicated 
before  the  renunciation  is  signed. 

Under  the  Stamp  Act,  1891,  as  modified  by  sect.  9  of  the  Finance  Act,  1899 
■(62  &  63  Vict.  c.  9),  the  duty  of  a  letter  of  renunciation  is  66?.,  unless  the 
nominal  amount  of  what  is  allotted  is  less  than  51.,  in  which  case  the  duty 
is    Id. 

The  stamp  may  be  impressed  or  adhesive. 


Form  396. 


The 


Coy,  Limtd. 


Issue  of,  &c. 


Fractional  Certificate  (No.  — ). 


For  one th  of  a  £ share,  part  of  the  above  issue.     On  tlie 

delivery  to  the  coy,  before  the  day  of  ,  of  this  certificate, 

together  with  nine  other  like  certificates,  and  an  applicon  in  writing 
signed  by  the  person  making  such  delivery,  and  framed  in  accord- 
ance with  the  form  endorsed  hereon,  with  the  requisite  sum  inclosed, 

the  coy  is  to  allot  to  such  person  one  of  the  sd  shares  of  £ . 

,  Secretary. 


Form  397. 

Fractional 
certificate. 


To  THE Coy,  Limtd. 

Issue  of,  &c. 

Gentlemen, — In  accordance  with  your  circular  of  the of , 

I  request  you  to  allot  me  at  a  premium  of  £ one  share  in  your 

capital  of  £ ,  pt  of  the  above  issue,  in  respect  of  this  and  the 

other  fractional  certificates  annexed  hto  and  numbered  as  below, 
the  issue  price  of  such  shares  to  be  pd  as  follows:  — 


and  I  enclose  £ ,  the  amount  payable  on  the of 


Yours,  &G. 


Form  398. 

Request 
to  allot. 


Sometimes,  where  shares  are  to  be  offered  to  the  shareholders  at  less  than 
the  market  price  and  it  is  desired  to  make  a  pari  passu  division,  it  becomes 


1<'"'<'  NOTICES.  [ChaI'.   Xlf. 

Form  398.  "C'ctdsary  to  j)rovidf  fur  frattioiuil  certitieutes.  In  sucli  taso  tlic  certificaton 
may  be  framed  as  above,  and  tlip  allntmont  letter  fan  contain  a  statement  in 
these  terms:  — 

"  1  also  euclose  ceititicates  lepreseuting fraotions  of each 

of  a  share.  These  you  may  either  8ell  or  you  can  buy  other  fractional 
certificates  to  make  up  the  whole  shares,  and  this  can  be  effected 
through  }our  stockbroker  or  through  the  coys  secretary.     A  holder 

of such  certificates  on  delivery  thof  to  the  coy  before  the  — - 

day  of can  obtain  an  allotment  of  a  share  in  accordance  with  the 

terms  thof." 


Form  398a.       This  circular  is  to  be  sent  entire  to  the  company's  bankers  with 

Allotment         ^''  ^'^mittance  for  the  amount  payable  toofother  with  the   requisite 

by  way  of         form  or  forms  duly  filled  up. 
ofter  at  par. 

ThK    a  Cov,     I.IMII). 

No.  .  Address  — .. 

Date  . 


Sir  or  Mad.vm, — In  accordance  with  resolutions  lately  passed  at 
general  meetings  of  the  coy,  100,000  shares  of  lOZ.  each  have  been 
ci-eated,  to  be  converted  when  paid  up  into  stock  which  will  as  regards 
each  100/.  be  divided  into  50?.  of  5  per  cent,  preference  stock  and 
oOl.  of  ordinary  stock. 

Of  these  shares were  to  be  offered  at  par  during  the  present 

year  to  the  holders  of  the  first  preference  shares  and  ordinary  stock 

at  the  rate  of for  every  1001.  of  stock  held,  and  I  am  instructed 

to  inform  you  that  the  directors  have  allotted  to  you  of  sucb 

sliares  of  10/.  each,  and  that  in  respect  of  this  allotment  tlie  amounts 
following  are  payable  as  follows:  — 

On  the  acceptance  of  this  offer,  £ per  share. 

On  the  30th  day  of  January,  1912,  £ per  share. 

On  the  1st  day  of  March,  1912,  £ per  share. 

A  cheque  for  £ ,  being  the  amount  due  upon  the  acceptance- 

of  this  offer,  should  be  sent  to  the  coy's  bankers,  Messrs.  ,  of' 

,  on  or  before  the  day  of  February.   1912,  otherwise  the 

allotment  will  be  cancelled. 

shares  will,  on  the   1st  July,   1912,  be  converted  into  first 

preference  stock  and  ordinary  stock  ranking  resply   for  dividend 

as  from  the day  of  January,  1912,  pari  passu  Avith  the  existing^ 

first  preference  stock  and  ordinary  stock  of  the  coy  resply. 

Dividend  at  the  rate  of  5  per  cent,  per  annum  upon  the  instal- 
ments, from  the  dates  fixed  for  payment  thof  to  the of ,  will. 

be  declared  at  the  annual  meeting  of  the  cov  to  be  held  about  the 
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month  of ,  19—.    Interest  at  the  rate  of  5  p.e.p.a.  will  be  charged    Form  398a. 

on  instalments  whilst  in  arrear. 

You  are  at  liberty  (1)  to  accept  the  sd  shares  yourself,  or  (2)  to 
renounce  them  wholly  or  partly  in  favour  of  any  other  person.  In 
case  (1)  you  will  please  fill  up  and  sign  the  enclosed  form  of  accept- 
ance A^,  and  in  case  (2)  you  will  fill  up  and  sign  the  form  of  renuncia- 
tion B.,  and  the  person  in  whose  favour  the  shares  are  renounced 
should  fill  the  form  of  acceptance  A. 

Yours  truly, 

,  Secretary. 

Shareholder's  name, . 

Form  A. 
Form  of  Acceptance. 
To  the  Directors  of  the  above-named  Coy. 

Gentlemen, — I  (we)  accept  the  above-mentioned  shares  and  agree 
to  pay  the  amounts  due  in  respect  thof,  and  further  request  you  to 
cause  the  sd  shares  to  bo  registered  as  under. 

Name  in  full . 

Address . 

Description  . 

Signature . 

Date  . 

Proper  stamp  to  be  attached. 

Form  B. 
Form  of  lienunekithni.  s 

To  the  Directors  of  the Coy,  Limtd. 

I  hby  renounce  all  right  to  the  shares  allotted  as  within  mentioned 
in  favour  of  . 


Name   in   full  of  person   in  \ 

whose  favour  the  allotted  > . 

shares  are  renounced.  / 

Address  . 

Description . 

Note.— The  person  accepting  the  above  shares  renounced,  must 
sign  the  form  of  acceptance  A.  annexed  hto,  and  Avher^ 
it  is  desired  to  renounce  only  a  portion,  the  secretary 
will,  on  application,  issue  divided  allotment  letters. 


p. 
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Form  398a. 


Issue  of 


NOTICES. 

Memorandum. 
Name  ot  the  Compauy. 
Hhares  of  £ each. 


[Chap.  XII. 


Received  from the  .sum  of  £ being'  the  amount  payable 

at  the  rate  of in  respect  of shares  allotted. 

Name  of  coy . 

Bankeks'  Receipt. 

fesue  of,  &c. 

Received  from  of the  sum  of  £ on  account  of  the 

Coy,  Limtd,  in  payment  of  amount  due  on  allotment  of  — - — 

shares  to  . 


Allotment  No. 

This  receipt  to  l»e  carefully  preservoti   l)y  tlie  shareholder  \o  be 
exchanged  hereafter  for  share  certificates. 


Form  399. 

Circular 
offering 
shares 
(tenders) . 


Form  400. 

Application 
auwexed  to 

iiSteove. 


I'm,      -    -  Coy,  Limtd. 
o  per  Cent.  Preference  Shares  of  101.  each. 

The  directors  are  prepaied  to  receive  offers  for  10,000  of  the  above 
shares  which  remain  unissued,  and  will  allot  the  shares  to  the  pro- 
prietors who  oiler  the  highest  premium,  which  must  not  be  less  tliau 
21.  per  share.  The  first  instalment  of  21.  per  share,  with  the  pre- 
mium, to  be  pd  to  the  coy's  l)ankers  not  later  than  3rd  January  next; 
interest  to  commence  from  Lst  January  next. 

It  is  intended  that  a  further  call  of  2/.  i)er  share  shall  be  payable 
on  the  1st  February  next.  Px'epayment  of  this  call  and  of  the  re- 
maining- 61.  per  share  will  be  accepted,  at  tiie  option  of  the  allottee, 
with  the  instalment  -interest  upon  such  prepayment  being-  allowofl 
at  the  rate  of  3  p.c.  until  each  call  becomes  due. 

The  shares  will  be  registered  free  of  cost. 

A  form  on  which  the  offer  should  be  made  is  annexed,  and  the 
offer  must  be  in  the  hands  of  the  undersigned  not  later  than  the 

morning  of  ,  the proximo. 

,  Secretary'. 

Form  of  Offer. 

To  the  Directors  of  the Coy,  Limtd. 

I  beg  to  apply  for 5  p.c.  preference  shares  of  10^.  each,  for 

which  I  am  willing  to  pay  a  premium  of  per  share,  and  will 
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pay  21.  per  share  and  the  premium  to  one  of  the  coy's  bankers  not    Form  400. 

later  than  the next.     Interest  to  commence  from , . 

(Name) . 


(Address) 


fDatc) . 


Kegister  No. 

[N.B.— Allotmeuttt  will  be  made  to  shareholders  only.] 
\^  Plea.se  indorse  the  envelope,    'Otier  for  shares." 


The 


Coy,  Limtd. 


Addres's,  Date,  dc] 


Form  401. 

Another. 


According  to  tJie  resolution  passed  at  the  extraordinary  meeting 
held  at,  &c.,  on,  &c.,  the  directors  are  prepared  to  receive  from 
.shareholders  registered  on  the  books  of  the  coy  on  this  date,  tenders 
for ordinary  shares  of  £ each  in  this  coy. 

Tenders  of  not  less  than  £—  premium  per  share,  accompanied 

by  a  deposit  of  £ per  share,  will  be  received  on  the  annexed  form, 

which  must  be  addressed  to  the  coy  and  marked  "  Tender  for  New 
Shares,"  and  delivered  at  this  office  on  or  before  o'clock  on  -th 
September  next. 

In  the  case  of  your  tender  being  accepted,  wholly  or  in  part,  the 

stipulated  premium,  together  vnth  the  further  sum  of  £ per  share, 

is  to  be  paid  to  the  —  Bank,  Limtd, Street,  London,  E.C., 

on  or  before  -th  October  next,  failing  which  the  allotment  will  be 
liable  to  be  cancelled,  and  the  deposit  of  £ per  share  forfeited. 

These  shares  will  rank  for  dividend  as  from  the  1st  July,  19—. 

It  is  proposed  that  the  balance  of  £ per  share  shall  be  pd  as 

follows :  — 

£ on  the   loth  January,   19      . 

£ _  on  the  30th  June,  19     . 


By  order, 


-,  Secretary. 


The 


COV,    LlMTU. 


Tender  for  10,000  NeAv  Shares. 
To  the  Directors  of  the  Coy,  Limtd. 


of 


Form  402. 

Stune  foi'in. 


1909,  and 


Gentlemen,— In  reply  to  your  circular  of  - 
.n  the  terms  thof,  I  hby  tender  for  new  shares,  or  any  less 

3  V  2 


10(50 


NOTICES. 


[Chai'.  XII. 


Form  402.     number  that  may  be  allotted  to  mo,  at  a  i)ieinimii  of         •  pounds, 

sliillinfi-8  and pence  per  share,  and  subject  to  the  future 

calls  to  be  made  thon,  and  I  enclose  cheque  herewith  for  £ ,  being- 

a  deposit  thon  at  the  rate  of  21.  per  share. 

I  undertake  to  pay,  on  or  before  the  loth  October  next,  the  above 
premium  on  such  shares  as  may  be  allotted  to  me.  together  with  the 

fmtlior  sum  of  £ per  share,  to  the Bank.  Tamtd. -Street, 

Londoji,  E.O.,  and  I  request  you  to  reprister  me  as  the  holder  of  such 
shares . 

Name . 

Address  . 


Premiuni  offered,  £- 


per  shai-c. 


Date 


Description 


19—. 


Form  403. 

A  pplieation 
for  deben- 
tures. 


The 


Coy.  LiMTi). 


Issue  of debcntuies  of  £ each,  carrying-  intere.st  at  the  rate- 

of  p.c.p.a. 


To  the  above-iuiiiied  coy. 

Gentlemen, — Having-  pd   to  your  ba.jukers    the    sum    of 
being-  a  deposit  of  £ per  debenture  on  api)licon  for 


of  the 


above-mentd  debentures.  I  request  you  to  allot  me  that  number  of 
debentures  on  the  terms  of  your  prospectus  dated  the  — -  of  - — -. 
And  I  hb}-  ag-ree  to  take  the  same  or  any  smaller  number  that  may 

bo  allotted  to  me.  and  to  pay  the  balance  of  £ per  debenture  as 

provided  by  the  sd  prospectus. 


Name  in  full. 

Address, . 

Description,  — 
Date,  — — . 
Signature, 


If  you  desire  to  pay  iu  full  on  allotment,  the  words  "the  date 
specified  in  the  sd  prospectus  "  should  be  struck  out,  and  the  words- 
"on  allotment"  and  a  discount  substituted. 
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Form  404. 


The  Coy,  Limtd.  Application 

for  debenture 


stock. 


Issue  of  £ 4  p.c.  debenture  stock. 

To  the  above-named  coy. 

Gentlemen, — Having  pd  to  your  bankers,  Messrs.  ■ ,  the  sum 

of  £ — -,  being  a  deposit  of  £ — -  p.c.  on  £ of  the  above-mentxl 

debenture  st-ock,   I  request  you  to  allot  me   that  amount  of  such 

debenture  stock  upon  the  terms  of  your  prospectus  dated  the day 

of .    And  I  liby  e  gree  to  accept  the  same  or  any  smaller  amount 

that  may  be  allotted  to  me  and  to  pay  the  balance  of p.c.  by 

the  instalments  provided  for  in  the  sd  prospectus. 

Name  in  full,  . 

Address,  — — . 

Description,   . 

Date,  . 

Signature, . 


The  Coy,  Limtd.  Form  405. 

Letter  of 
Issue    of,    &C.  allotment  of 

debentures. 

Allotment  Letter. 

Sir, — In  response  to  your  applicon,  the  directors  of  the  above- 
named  coy  have  allotted  to  you debentures  of  £ each. 

The  amount  payable  on  applicon  is  £ 

The  amount  payable  on  allotment  is £ 


Alaking  tog-ether  £ 

Deducting  from  this  the  .amount  already  paid  by  you, 

namely      £ 

There  remains  a  balance  due  from  vou  of £• 


You   will  be  so  good  as  to  pay   this  sum  to  the  coy's  bankers, 

Messrs. ,  No.  — , Street,  on  or  before  the day  of . 

The  remaining  instalments  will  be  payable  as  follows:  — 

£ on  the  day  of  . 

£ on  the day  of  . 

£ on  the  day  of  . 

This  letter  must  be  produced  at  the  bank  on  payment  of  each 
instalment,  and  the  proper  receipt  taken. 
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Form  405.         If  you  uegleot   to  pay  any  instjiliaonl,  yon    will   riMxIor  provioiw 
payments  liable  to  forfeiture. 

Tlie  debentui-es  when  ready,  of  uliioli  due  notiuc  will  be  given,  will 
be  delivered  in  exchange  for  this  allotment  letter,  duly  signed  by  you, 
and  the  bankers'  receipts  for  the  amounts  pd  thereon. 

^'oiir  obedient  .servant, 

,  Secretary. 

To . 


This  letter  should  be  carefully  pre.->erved. 

Recktvkd  the  within-mentd  deben(ure.><. 

Date  . 

Signature  —   . 

Eeceivj;d  the  - —  day   of  -,  the  .sum  of  £ ,  being  the 

balance  as  above,  payable  on  allotment. 

For  the Bank,  Liinfd. 

Received  this  day  of  ,  the  sum  of  £ ,  being  the 

first  instalment  as  above  mentd.  For,  &c. 

Received  the  — —  day  of  the  second   instalment  above 

mentd . 

For,  &c. 

Received  the  day  of       -  the  final  instilment  above  mentd. 

For,  &c. 


The     Coy,  J  The    Coy,  i  The    Coy,  ^  The     Coy. 

Limited.  \  Limited.  <  Limited.  ?  Limited. 

Allotment  No.  —  \  Allotment  No.  —  <  Allotment  N(j.  —  >  Allotment  No.   — 

£ payable  on  I  First  instalment,  >  Second       instal-  \  Final    instalment, 

allotment.  \  £ .  >  ment,  £ .  5  £ . 


Capitalisation  of  Profits. 

Cases  verj'  commonly  otciir  in  which  it  is  desired  to  capitalise  undivided 
profits.  If  the  issued  shares  are  only  in  part  paid  up,  the  capitalisation  can  be 
effected  by  declaring  a  bonus  out  of  the  undivided  profits  and  making  a  call 
payable  at  the  same  date.  But  more  commonly  what  is  desired  is  to  issue  paid- 
up  bonus  shares  to  the  members  and  at  the  same  time  to  carry  from  reserve  to 
capital  account  a  corresponding  amount.  Such  a  transaction  cannot  be  carried 
out  exactly  on  the  lines  above  indicated,  for  paid-up  shares  cannot  be  issued 
unless  they  are  paid  up  by  some  one  other  than  the  company.  Now  the  reserve 
fund  belongs  to  the  company,  and  to  issue  shares  on  the  footing  that  the  company 
is  to  pay  them  up  out  of  the  reserve  fund  is  irregular,  for  the  payment  is  by 
the  company.  In  order  to  compass  what  is  desired,  it  is  necessary  to  declare  a 
bonus  or  dividend   paj'able  out  of  reserve   (free  of  income  tax)   so   that   each 
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member  may  have  an  individual  right,  and  then  this  indebtedness  of  the  com- 
pany for  tlie  bonus  or  dividend  can  be  satisfied  by  the  issue  of  paid-up  shares. 

U'here  capitalisation  is  contemplated,  it  is  necessary  to  attend  to  the  following- 
directions: — 

(a)  See  that  the  reserve  fund  clause  authorizes  the  payment  thereout  of  a 

bonus  or  dividend  to  the  members,  and,  if  needs  be,  alter  the  clause. 
See  supra,  p.  754,  clause  (17),  and  injra,  Form  474. 

(b)  See  that  there  is  sufficient  to  the  credit  of  the  reserve  fund  to  cover  thtr 

dividend  or  bonus  without  diminishing  the  fund  too  much, 
(o)  See  that  the  company  has  shares  sufficient  to  satisfy  the  bonus  or  divi- 
dend, and,  if  needs  be,  increase  the  capital. 

(d)  Sec  that  the  articles  authorize  the  satisfaction  of  a  dividend  or  l)onus  by 

the  issue  of  paid-up  shares,  for  prima  facie  dividends  must  be  paid 
in  cash  {Iloole  v.  Great  JF extern  By.  Co.,  L.  R.  3  Ch.  262;  Wood  v. 
Odessa  Tramways  Co.,  42  Ch.  D.  645:  see  sxpra,  pp.  767,  768),  and,  if 
needs  be,  alter  them. 

(e)  If  there  is  no  such  authority,  and  it  would  bo  inconvenient  to  alter  the 

articles,  see  that  the  shares  to  be  offered  in  satisfaction  are  likely  to  be 
accepted  by  the  allottees.  Sometimes  there  is  practical  certainty  as  to 
this — e.g.,  where  the  shares  to  be  allotted  will  be  worth  much  more  than 
par — for  a  man  is  not  likely  to  elect  to  take  100/.  in  cash  if  by 
taking  shares  he  would  get  150/.  worth. 

(f)  Bear  in  mind  sect.  88  of  tlie  Companies  Act,  1908;  for,  if  the  transaction 

is  to  be  carried  out  without  giving  the  members  the  unconditional  right 
to  take  the  dividend  or  bonus  in  cash,  the  transaction  may  not  amount 
to  a  cash  payment,  and  it  will  therefore  be  necessary  to  file  a  contract 
"  constituting  the  title  "  of  the  allottees  to  the  allotment.    See  Form  52. 


Form  405. 


The  following  Forms  indicate  one  mode  of  carrying  out  a  capitalisation:  — 


The  Coy,  Limtd. 

Minutes  of  Resolutions  of  Board. 

Tlio  resolution  passed  at  the  extraordinary  general  meeting-  of  the 

coy  on  the of -,  to  the  effect  that  it  was  desirable  to  capitalise 

the  sum  of  100,000Z.,  being  part  of  the  undivided  profits  of  the  coy 
standing  to  the  credit  of  the  coy's  reserve  fund,  and  accordingly  that 
the  same  be  distributed  as  a  bonus  amongst  the  holders  of  the 
ordinary  shares  in  proportion  to  the  ordinary  shares  held  by  them 
resply,  and  that  the  directors  should  be  and  they  were  thereby  author- 
ized to  distribute  amongst  them  the  100,000  unissued  ordinary  shares^ 
was  taken  into  conson,  and  it  was  resolved: 

That  pursuant  to  the  sd  resolution  the  sum  of  100,000^.,  being- 
part  of  the  undivided  profits  of  the  coy  standing  to  the  credit 
of  the  coy's  reserve  fund,  be  distributed  as  bonus  amongst 

the  holders  registered  on  the day  of of  the  ordinary 

shares  in  the  coy's  capital,  in  proportion  to  the  ordinary 
shares  held  by  them  respl}-,  and  that  the  100,000  unissued 
ordinary  shares  be  in  accordance  with  the  sd  resolution  dis- 


Form  406. 

Minutes  as  to 
bonus  shares.. 


i064  NOTICES.  [ClIAP.   XII. 

Form  406.  iiibuted  amongst  tlieiu  in  like  projiortioiis,  and  thai  pur- 

suant to  clause  123a  (see  supra,  pp.  7G7,  768)  of  the  arts  of 

asson,  A.  B.,  of ,  be  and  he  is  hby  authorized  on  behalf 

of  the  holders  of  the  ordinary  shares  in  the  coy's  capital  on 

the day  of ,  to  enter  into  an  agreemt  with  the  coy 

providing  for  the  allotment  to  them  as  nearly  as  may  be  in 
due  proportion  of  the  sd  100,000  shares  credited  as  fully  pd 
up  and  in  satisfaction  of  the  sd  bonus,  and  that  the  draft  of 
the  sd  agreemt  submitted  to  this  meeting  be  and  the  same 
is  hby  approved,  and  that  the  seal  of  the  coy  be  affixed  to 
such  agi-eemt  as  and  wliou  the  same  shall  have  been  sio-nod 
by  the  sd  A.  B. 
The  sd  agreemt  was  thereupon  signed  by  the  sd  A.  B.,  and  tlie 
common  seal  Avas  affixed  thereto,  it  being  dated  the day  of . 

It  was  resolved  - 

That ordinary  sliares  in  the  capital  of  the  coy  be  allotted  in 

accordance  Avith  the  provisions  of  the  sd  agreemt,  and  that 
the  letters  of  allotment  thof  submitted  to  the  meeting  bo 
signed  by  the  secretary  and  sent  out,  and  that  the  fractional 
certificates  submitted  to  the  meeting  and  referred  to  in  such 
letters  be  signed  and  sent  in  accordance  with,  such  letters. 

It  was  also  resolved — 

That  the  sd  bonus  be  declared  and  hby  made  payable  free  from 
any  deductions  for  income  tax. 

As  to  form  of  agreement,  use  Form  63,  xnpra,  with  some  modification,  and  see 
Form   474,   infra. 


Form  407.  The  Coy,  Limtd. 

Allotment  j^^^^  ^£   100,000  new  ordinarv  shares  of  11.  each, 

letter  oi  bonus  _                          -                                              ' 

shares  pur-  credited  as  fully  pd  up . 

smaut  to 

■above.  Authorized  by  resolution  passed  at  general  meeting  of  the  coy 

held  on  the  da}^  of . 


Allotment  Letter. 


Register . 

Value . 

Number . 

[Address  and  date.] 

Sir  or  Madam, — I  am  instructed  to  inform  you  that  the  directors 
have,  in  accordance  with  the  resolution  passed  at  the  extraordinary 
general  meeting  of  the  coy  of  the  da}^  of ,  and  the  agreemt 
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dated  the day  of and  made  between  tlie  coy  of  the  one  part    Form  407. 

and  on  behalf  of  the  ordinary  shareholders  of  the  other  part, 

allotted  to  you of  the  above-mentd  shares  credited  as  fully  pd  up 

in  satisfaction  of  the  bonus  of  £ payable  to  you  under  the  sd 

resolution. 

1  am  also  instructed  to  enclose  you  a  fractional  certificate,  repre- 
senting- one-half  of  one  share.  This  certificate,  as  you  will  see,  if 
duly  presented  Avith  another  certificate  of  a  similar  kind,  confers  the 
right  to  call  for  an  allotment  of  one  additional  1^.  ordinary  share 
fully  pd  up,  and  you  can  either  sell  your  certificate  or  acquire  another 
and  thus  obtain  the  full  benefit. 

You  will  be  so  good  as  to  sign  and  return  to  me  the  enclosed  form 
of  receipt  and  request,  in  order  that  the  certificates  relating  to  the 
shares  thus  allotted  to  you  may  be  made  out. 


The Coy,  Limtd. 

To  the  above-named  C03^ 

Gentlemen, — I  acknowledge  the  receipt  of  your  letter  of  allotment 

of  the instant  in  respect  of ordinary  shares  fully  pd  up,  and 

I  request  that  the  certificate  for  the  same  may  be  made  out  and  sent 
to  me  at  the  address  below  set  forth. 

Dated . 

Name  in  fvill  . 


Ordinary  signature  — 

Address  . 

Description . 


The  Coy,  Limtd. 

Fractional  Cehtificate. 

Representing  a  bonus  of  ten  shillings  made  payable  out  of  the  coy's 

reserve  fund. 

Issue  of  100,000  new  ordinary  shares  of  11.  each  credited  as  fully 
pd  up  in  satisfaction  of  bonus. 

On  presentation  of  this  certificate  with  another  like  certificate  the 
coy  will,  at  the  request  of  the  person  presenting  the  same,  allot  to 
•such  person  one  fully  pd-up  ordinary  share  in  the  capital  of  the  coy 
of  11. 

The  request  afsd  must  be  made  to  the  coy  before  the  day 

of . 

Such  request  must  be  in  writing,  signed  by  the  person  making  the 
.same . 


Form  408. 

Fractional 
certificate 
as  above. 
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Form  408.  Such  request  is  to  be  deemed  to  iiufliorize  the  coy  t.o  empower  any 
official  of  the  coy,  on  behalf  of  the  person  making-  tlie  request,  to 
concur  with  the  coy  iu  entering-  into  an  agreemt  providing  for  the 
allotment  of  such  share  credited  a>i  fully  pd  up  in  satisfaction  of  the 
corresponding  amount  of  the  bonus. 

Dated  the of . 

As  witness,  &c. 


Form  409. 

lustalment 
reminfler. 


The 


Coy,  LiMTi). 


Issue  of  10.000  shares  of  -W.  each. 

Third  instalment  of  U.  per  share,  making-  iil.  per  share  pd  up. 

No. .     Amount  £  .     Xu.  of  shares,  . 

Sir  (or  Madam), — I  beg-  to  remind  you  that  the  third  instalment 
of  11.  per  share  falls  due  on  the  Ist  of  June  next,  and  is,  in  accord- 
ance with  tlie  prospectus  of  the  coy,  to  be  pd  to  the  Banlc, 

No.  , Street,  London,  for  the  account  of  the  coy. 

The  sum  payable  by  you  in  respect  of  the  —  shares  held  by  you 

is  £ ,  and  the  sum  must  be  pd  by  you  to  the  bankers  of  this  coy 

on  or  before  the day  of 

By  order  of  the  Board, 

— ,  Secretary. 

To . 

%*  This  ])orti(tn  to  be  retained  by  the  banker. 

fi^°  If  the  amount  is  remitted  to  tlio  bankers  by  post,  an  address 

should  be  given  for  the  return  of  the  receipt. 

Note. — This  letter  must  be  presented  entire  to  the  bankers,  who 
will  sign  the  annexed  receipt.  Transfers  of  the  shares  herein  referred 
to  will  not  be  accepted  until  the  instalment  has  been  pd. 

Under  the  arts  of  asson  of  the  coy,  interest  at  the  rate  of  6  p.c.p.a. 
is  payable  on  any  instalment  in  arrear. 


The 


Coy,  Limtd. 


Registered  Office,  No.  . 

Issue  of  shares  of  £ each. 

No.  — — .     Amount,  £ .     No.  of  shares,  . 

Bankers'  Beceipt. 

Third  instalment  of  II.  per  share,  making  31.  per  share  pd  up. 
Received  from  the  sum  of  £ ,  being  the  amount  of  the- 


iustalment  of  1?.  per  share  on 
the of ,  1905. 


Dated  the day  of 
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shares  of  the  above  issue,  payable  JForm  409. 


For  the 


Bank,  Liuitd, 


Cashier. 


NoTE.—This  receipt  will  be  returned  to  the  projuuitor. 

Memorandum. 

[To  be  detached  and  retained  by  banker.] 

The Coy,  Limtd. 

j^o    has  pd  the  instalment  of  1/..  per  share  on shares. 

•  Date  — . 

No. . 


The 


Coy,  Limtd. 


Final  instalment  of  5^  on  ordinary  shares. 
No.  .     Registered  Office  — — . 


To 


Form  410. 

Another. 


Dear  Sir,  I  am  directed  to  remind  you  that  the  final  instalment 
of  51  per  share  on  the  —  ordinary  shares  held  by  you  in  this  coy 
falls  due  and  is  payable  on  Saturday,  the  15th  instant.     The  amount 

of  your  final  instalment  is  £ ,  which  should  be  forwarded  to  the 

Bank,  Limtd. Street,  London,  E.C.,  tocrether  with  the  half- 

sheet  attached  hto,  on  or  before  that  date. 

The  registered  offices  of  the  coy  have  now  been  removed  to  the 
above  address,   where  all  communications   to   tlie  secretary  should 

be  sent.  ,  „  ,, 

Yours  faithfully, 

,  Secretary. 

[Add  receipt  and  bankers'  memorandum.] 


Or,  if  preferred,  substitute  the  words  "  with  this  notice  "  for  tlie  words  "  with 
the  half -sheet  attached  hereto,"  and  add  fuller  rer-eipt,  thus:  — 


Final  Instalment. 


Received  the 


day  of 


from 


the  sum  of  £- 


-s. 


on  account  of  A.  B.  Coy,  Limtd,  being  the  final  instalment  of  5s.  per 

share  on ordinary  shares  due  the day  of  —     • 

For  the  Bank,  Limt-d. 

,  Cashier. 
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Form  411.  The Coy,  Limtd. 

Notice  that 


certificate 
is  ready. 


To 


Capital  100,000/..  divided  into  10,000  shares  of  10/.  earli. 

Fir.st  Issue,  5,000  shares. 
of  . 


[Date.] 

Siii  or  Madam, — I  beg  to  inform  you  that  the  certificate  of  title  to 
your  shares  in  the  above-named  coy  will  be  ready  for  delivery  to  you, 
or  your  duly  authorized  agent,  at  • — ■ — ,  between  the  houi"s  of  — —  and 

on  the day  of .    If  you  desire  me  to  send  the  certificate 

by  post,  you  will  be  so  good  as  to  lill  up  the  enclosed  form  of  request 
and  forward  ssfme  to  me. 

Yours  faithfully, 

,  Secretary. 

Homo  toiDpanios  insert  the  words  "  in  excliano^e  for  your  allotiuent  letter  and 
bankers'  reeeipt-s  "  before  the  words  "  If  you."  But  a  company  has  no  right  to 
make  such  a  condition  unless  the  prospectus  expressly  so  provides;  and  it  seems 
scarcely  fair  to  call  on  the  allottee  to  part  with  the  documents  which  belong  to 
him  and  may  be  of  value  to  him.  Even  where  property  is  conveyed  to  a  pur- 
chaser, he  is  not  called  on  to  surrender  for  ever  the  agreement  and  the  receipt 
for  the  deposit;  why,  then,  should  an  allottee  be  put  at  a  greater  disadvantage? 


Form  412. 

Notice  of  call. 


The 


Coy,  LI^rTD. 


Sir, — I  beg  to  give  you  notice  that  at  a  meeting  of  the  directors  of 

this  coy,  held  here  on  the of ,  a  call  of  £ per  share  was 

made,  and  it  was  determined  that  such  call  should  be  pd  on  the 

day  of to  — —  at . 

The  sum  payable  by  you  in  respect  of  the shares,  of  which  you 

are  the  holder,  is  £ ,  and  I  have  to  request  that  you  Avill  j^ay  the 

same  to  the  coy's  bankers,  a.s  above,  on  or  befofe  the  — —  day  of . 

As  to  essentials  of  a  call,  see  pp.  654,  655,  sitprn. 


Form  413. 

Another. 


The 


Coy,  Limtd. 


I  beg  to  give  you  notice  that  the  directors  have  made  a  call  of  1/. 
per  share  upon  all  the  members  holding  shares  upon  which  onl}-  4Z. 
per  share  has  been  pd,  and  that  the  same  will  be  payable  to  the 

bankers  of  the  coy,  Messieurs ,  at  their  banking  house,  No. , 

Street,  London,  E.C.,  on  the day  of . 


The  amount  payable  by  you  ujjon  the  - 
held  by  you  in  respect  of  such  call,  is  £- 


shares,  with  4/.  only  pd, 
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Uj)on  pi-esentation  at  the  offices  of  the  coy  of  the  baukers'  receipt,    Form  413. 
together  with  the  certificate  of  shares,  a  uote  of  the  payment  will  be  " 

indorsed  on  the  certificate . 

Your  obedient  servant, 

,   Secretai'y. 

No.  . 

Bankers'  Receipt. 

Received  this day  of ,  for  the Coy,  Linitd,  the  sum 

of  £ ,  being-  amount  of  call  due of ,  1905. 

For  the Bank,  Liiutd, 


This  letter  and  form  of  receipt  to  accompany  remittance. 

The  Coy,  Limtd.  Form  415. 


151.   Shares.      19 — . 

Fourth  instalment  of  3L  per  share,  making  121.  per  share  called  up. 

Payable  on  the  1st  February,  1905. 

Secretary's  Office, 

Jan.  19—. 

Register  No. .  20  shares  @  31... 601. 

Name .  Prepayment  @  Sl....£ — . 

The  directors  having  made  a  call  of  31.  per  share  on  the  151.  shares, 
-,  such  call  to  be  pd  on  the  1st  Feb.  19 — -,  you  are  hby  requested 


Notice  of  call. 


to  pay  the  sd  call,  on  or  before  the  day  appointed,  to  one  of  the  under- 
meutd  bankers,  and  in  default  thof  interest  at  the  rate  of  5  p.c.p.a. 
will  be  charged  from  the  above  date  until  the  sd  call  is  actually  pd. 

/      Messrs.  . 

Bankers      '       Messrs.  . 

(       The  . 

No  transfer  of  shares  can  be  registered  until  the  sd  call  is  pd. 
Divided  call-letters  Avill  be  issued  on  applicon,  provided  the  number 
of  shares  be  given. 

By  order, 

,   Seei-etary. 

Note. — Proxjrietors  desirous  of  prepaying  the  final  call  of  31.  per 
share  can  do  so;  interest  at  the  rate  of  3  p.c.p.a.  will  be  allowed  on 
the  amount  so  prepaid. 
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Form  416. 

Receipt  of 
<!all. 


The 


Coy,  LiMTD. 


15/.   Shait'S.     19 — . 

Fourth  iustalmont  of  'M.  per  share,  making  12/.  per  .share  called  up. 

Payable  on  the  day  of ,  19—. 

Register  No.  — .  20  shares   @  3/.... 60/. 

Prepayment  (a   !H....£ — . 


Receivkd  fi-oui 


the  Sinn  of  £- 


on  account  of  the 

For  , 

Date   — — 


Coy 


Note. — This  receipt  must  be  forwarded  to  the  coy's  office,  together 
with  the  receipts  for  ])rcvioa';  payments,  before  any  transfer  of  the 

shares  can  be -. 

,   Secretajy. 

%*  lulercyl  at  the  rate  of  3  p.c.p.a.  is  allowed  uu  calls  paid  in 

advance . 


Form  417. 

Another. 
Instalment. 


Sir,  -  1  beg,  (fcc,  and  il  was  declared  that  such  call  should  be  pd 

by  two  instalments  of  2s.  6d.  each,  payable  resply  on  the of 

and of  to   the  coy's   bankers,   the  Coy,   Limtd,   at 

No.  -  ,  Lombard  Street,  London,  E.C. 

You  are  the  registered  holder  of  600  ordinary  shares,  and  I  liave  to 
request  that  yuu  Avill  pay  the  following  amounts  to  the  coy's  bankers 
as  above  on  the  dates  mentd  below:  — 

1st  November,   19 —  £75 

1st  January,  19 — £75 

When  each  iustalnicnt  is  due,  this  letter  should  be  sent  entire, 
tog-ether  with  cheque  for  the  amount,  payable  to  the  banker's  of  the 
coy,  who  Avill  return  it  receipted. 

When  the  two  instalments  have  been  pd,  this  letter  should  be  sent 
to  the  office  of  the  coy,  together  with  share  certificate  relating  to  your 
shares,  in  order  that  a  note  of  payment  of  the  call  may  be  indorsed 
on  the  latter. 

Should  it  be  desired  to  transfer  any  of  the  above  shai*es,  the  two 
instalments  must  be  pd,  Avhich  may  be  done  at  any  time  before  the 
due  dates. 

By  order  of  the  Board, 

,   Secretary . 
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The Coy,  Limtd. 


No. 


Form  418. 

Bankers' 
reoeiptK. 


Ordinary  iSJiaras. 

Bankers'  Eeceipt  for  payment  of  first  instalment  of  first  call. 

Received  this day  of ,  19 — ,  of  ,  the  sum  of  £- — — , 

being  the  first  instalment  of  a  call  of  5s.  per  share,  payable   1st 
November,  19 — ,  on  — —  ordinary  shares  in  the  above  coy. 

For  the  Bank,  Limtd. 


The 


Coy,  Limtd. 


No. 


Ordi'nary  Shares. 

Bankers'  Receipt  for  payment  of  second  instalment  of  first  call. 

Received  this day  of  ,  19 — ,  of  ,  the  sum  of  £ , 

being  the  second  instalment  of  a  call  of  5s.  per  share,  payable  1st 

January,  19 — ,  on ordinary  shares  in  the  above  coy. 

For  the  Bank,  Limtd. 


The 


Cov,  Limtd. 


No. 


Ordirtari/  SJuoes. 
First  Call. 

First  instalment  of  26-.  (id.  per  share  due  1st  November,  19 — . 

£— 
To  be  retained  by  the  Bankers. 


No. 


The Coy,  Limtd. 

Ordmury  Shores. 
First  Call. 


Second  instalment  of  26-.  Hd.  per  share  due  1st  January,  19 — . 

£— 
To  be  retained  by  tJie  Bankers. 


1072 


NOTlCtiS. 


rCnAP.  XIl. 


Foim  419. 

Another. 


Soiiietiiiius  tlie  allotment  Ic^tter  contains  at  toot  blank  receipts  for  payment  of 
the  amounts  payable  on  allotment,  and  in  respect  of  the  next  instalment,  or  of 
several  instalments,  witii  a  memorancUiin  in  each  case  to  be  dotaclied  by  the 
bankers,  thus:  — 

Received     the of    ,    ;       Eeceivku     the   of    , 

£ ,  being-  the  sura  payable  on  ,:!  £ — — ,  beiug  the  sum  payable  on. 

above  allotment.  h^  the  day  of . 

The Coy,  Limtd.    ^  The- Coy,  Limtd. 


Memorandum. 

[To  be  detached  by  Bankers.] 
Allotment  letter  No.  . 

Mr.  has  paid  £— —  allot- 
ment moneys. 

Date . 


Menioranduin. 

[To  l)e  detached  by  Bankers.] 
Allotment  letter  No.  . 

Mr.  has  paid  £ allot- 
ment moneys. 

Date . 


Form  420.  ^''^  '^'"''' ^'"^''  i^i'^'^^- 

jj  ,.       "(f  .  Aiid  ^iic  directors  thof. 

sect.  86  of  Act       T.vKE  NOTICE,  that  I,  the  undemigned,  do  hby,  pursuant  to  sect.  8<) 

in o- allotment,  of  ^^^  Companies  (Consolidation)  Act,  1908,  avoid  the  allotment  of 

shares  of  £ each  in  your  capital  made  to  mo  in  the  mouth 

of ,  19 — ,  and  require  you  to  remove  my  name  from  your  register 

of  members  in  respect  of  such  shares,  and  to  repay  to  me  the  sums 

amounting-  to  £ pd  by  me  in  respect  of  such  sharci^,  with  interest 

at  the  rate  of  -i  p.c.p.a.  thereon  as  from  the  time  when  I  pd  the 
same  resply  to  you;  and  take  notice,  that  unless  within  seven  days 
from  the  date  hof  you  notify  to  me  your  assent  to  such  avoidance, 
and  remove  my  name  as  afsd,  I  shall  take  such  proceedings  against 
you  as  I  may  be  advised. 

Dated  the day  of . 

Signature  of  allottee  . 

Name  in  full . 

Address  . . 

Description . 

Sect.  8G  of  the  Companies  Act,  1908,  pi-ovides  that  an  allotment  made  by  u 
company  to  an  applicant  in  contravention  of  the  foregoing  provisions  of  the 
Act  (see  sect.  85,  supra,  p.  9)  shall  be  voidable  at  the  instance  of  the  applicant 
within  one  month  after  the  holding  of  the  statutory  meeting  of  the  company, 
and  not  later,  and  shall  be  so  voidable  notwithstanding  that  the  company  is  in 
course  of  being  wound  up.  The  above  is  a  formal  avoidance;  but  it  is  not 
essential  to  express  the  avoidance  in  formal  terms:  it  is  enough  if  the  notice 
clearly  puts  an  end  to  the  contract.  After  allotment  is  once  made,  though 
irregularlj',  it  is  only  voidable  at  the  option  of  the  shareholder.  The  company 
cannot  insist  on  paying  back  the  application  moneys,  for  the  shareholder  may 
prefer  to  keep  the  shares  {Burton  v.  Bcvan,  (1908)  2  Ch.  240);  nor  is  it  neces- 
sary that  the  rescinding  shareholder  should  take  actual  legal  proceedings  to 
avoid  the  contract,  within  the  month.  Notice  of  avoidance  followed  by  prompt 
legal  proceedings,  though  after  the  month,  is  sufficient.  Re  National  Motor  Co., 
(1908)  2  Ch.  228. 
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To  The Coy,  Limtd.  Form  421. 

,     „  Notice  avoid- 

And  the  directors  tnot.  i,,^,  allotment 

"where  con- 

Take  notice,  that  I  hby  rescind  and  avoid  the  contract  under  which  tract  induced 
'  *'  by  miNrepre- 


shares  in  your  capital  were,  in  the  month  of ,  allotted  to  me,  sentation, 

Buch  contract  having  been  induced  by  misrepresentations  in  your 
prospectus,  and  I  require  you  to  remove  my  name  from  your  register 
of  members  [<fc.,  as  in  the  preceding  Form]. 

Where  a  contract  to  take  shares  has  been  induced  by  misrepresentation  on  the 
part  of  the  company,  it  is  voidable  at  tlie  option  of  the  allottee;  but  it  is  valid 
until  the  allottee  ele3ts  to  repudiate  it.  See  supra,  pp.  196,  197.  Unless  the 
company  at  once  gives  in,  the  shareholder  repudiating  should  take  legal  proceed- 
ings by  the  issue  of  a  writ,  notice  of  motion,  or  summons,  otherwise  he  may  lose 
his  right  to  rescind.  Any  delay  in  euch  a  case  on  the  shareholder's  part  may 
be  fatal.     See  supra,  p.  197.  , 


Misrepresentations — Circular  Correcting. 

Sometimes  before  allotment  the  directors  discover  that  some  material  statement 
in  the  prospectus  is  not  correct.  In  such  a  case  the  discovery  ought  at  once  to  be 
communicated  to  applicants.  Scottish  Petroleiun,  23  C.  Div.  413.  And  it  may 
be  necessary,  in  order  to  protect  the  directors,  to  offer  the  allottee  his  money 
back,  or  to  make  the  allotment  in  some  way  conditional  on  his  signifying  that  he 
desires  to  renew  his  application. 

So  far  as  the  company  is  concerned,  it  might  suffice  to  give  notice  in  the  letter 
of  allotment  of  the  discovery,  for  if  the  allottee  pays  the  allotment  money  after 
such  a  notice,  he  in  effect  elects  to  affirm  the  contract,  and  could  not  subsequently 
repudiate  it,  but  directors  do  not  stand  in  so  favourable  a  position,  for  an 
allottee  may  elect  to  keep  the  shares  without  waiving  his  right  to  damages 
against  the  directors  personally,  and  in  order  to  protect  them  it  may  be  necessary 
to  inform  the  applicant  of  the  discovery,  tell  him  that  the  directors  withdraw 
the  original  prospectus  and  offer  him  his  money  back,  and  ask  him  if  he  wishes 
to  have  the  shares,  to  fill  up  a  fresh  application  on  the  footing  of  a  corrected 
prospectus,  copy  enclosed.     See  supra,  p.  244. 


The  Coy,  Limtd.  Form  422. 


Sir  [or  Madam], — With  reference  to  your  applicon  for  an  allotment  Circular  when 
of shares  in  the  above  coy,  I  am  instructed  by  the  directors  to  """/"epre- 

.  .  •'  •'  sentation 

inform  you  that  since  the  publication  of  the  prospectus  it  has  been  discovered, 
discovered  that  one  of  the  statements  in  that  prospectus  is  incorrect 
and  cannot  be  justified.     The  statement  in  question  is  that  {state 

what].      This  statement  was  based  on  the  report  of  Mr.   ,  in 

which  the  following  passage  occurred  [set  it  out]. 

But  from  a  further  report  of  Mr.  ,  received  since  the  publica- 
tion of  the  prospectus,  it  appears  that  [etc].  Accordingly,  in  the 
result,  the  statement  in  the  prospectus  above  referred  to  was  and  is 
incorrect. 

P.  3  z 


1074 


NOTICES. 


[Chap.  XII. 


Form  422.        The  directors  therefore,  who  desire  to  act  in  perfect  fairness,  with- 
■      ~    ~~~       draw  the  original  prospectus,  and  must  abstain  from  making  any 
allotment  thereon. 

They  do  not,  however,  consider  that  in  the  circumstances  the  pro- 
spects of  the  coy  are  in  any  Avay  prejudiced  by  the  fact  that  [etc.]; 
and  accordingly  they  have  prepared  a  corrected  prospectus,  a  copy  of 
which  is  enclosed,  and  you  will  be  at  liberty  to  renew  your  applicon 
on  the  footing  of  that  prospectus.  In  the  circumstances  I  have  to 
request  that  you  will  be  so  good  as  to  sign  in  the  place  indicated,  and 
send  to  me,  as  soon  as  you  conveniently  can,  one  or  other  of  the  forms 
subjoined,  in  order  that  the  directors  may  give  effect  to  your  wishes 
as  therein  expressed. 

Yours  faithfully, 

,  Secretary. 


Form  423.    To  the  Directors  of  the 


Coy,  Limtd. 


To  be  used 
with  the 
above. 


Gentlemen, — I  beg  to  withdraw  my  applicon,  and  request  you  to 
repay  me  the  deposit  on  applicon  which  has  been  paid  by  me. 
Date .  Signature . 


To  the  Directors  of  the Coy,  Limtd. 

Gentlemen, — -With  reference  to  the  circular  letter  of  the 
of  - 


-day 
,  and  to  the  corrected  prospectus  enclosed  therein,  I  wish  to 

renew  my  applicon,  dated  the  day  of ,  for  an  allotment  of 

shares  on  the  terms  that  such  applicon  is  to  be  treated  as  re- 
ferring to  the  corrected  prospectus  of  the day  of ,  instead  of 


to  the  original  prospectus  of  the 
by  the  directors. 

Date . 


of  ,  which  is  withdrawn 


Signature . 


Form  424. 

Another  in 
lieu  of 
reminder. 


The 


Coy,  Limtd. 


Registered  Office,  . 

Issue  of preference  shares  of  51.  each  at  51.  5s.  per  share,  payable 

10s.  'per  share  on  application,  10s.  per  share  on  allotment,  21.  5s. 

per  share  on  (of  that,  5s.  per  share  is  premium),  21.  per 

share  on . 


Sir  or  Madam, — I  am  to  remind  you  that  in  respect  of  the  allot- 
ment to  you  of of  the  above  preference  shares  the  sum  of  £ 

will  be  payable  by  you  on  the of ,  1905,  in  accordance  with 

the  prospectus  of  the of  . 

Be  so  good  as  to  pay  the  amount  to  the  coy's  bankers,  the  

Bank,  Limtd,  Street,  E.C.,  for  the  account  of  the  coy. 
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The  directors  take  tins  opportunity  of  mentioning  that  there  was  a  Formm_ 
slight  inaccuracy  in  the  prospectus  in  that  it  did  not  disclose  that  by 
the  terms  of  the  contract  mentd  in  the  prospectus  the  undertaking 
was  to  be  taken  over  subject  to  the  current  liabilities  of  he  vendor, 
amounting  to  about  32,000Z.,  and  referred  to  m  the  balance-sheet 
accompanying  the  prospectus.  The  non-disclosure  of  ^us^^-^  -- 
purely  accidentel,  and  having  regard  to  the  price  (1  220,000?)  the 
directors  do  not  consider  the  matter  of  any  material  moment.  If, 
however,  you  desire  it,  the  directors  will  be  pleased  to  relieve  you 
from  your  contract  and  place  you  in  statu  quo.  Both  the  preference 
shares  and  the  debenture  stock  offered  for  subscription  were  over 

eubscribed.  „  -,     ^       i 

By  order  of  the  Board, 

,  Secretary. 

To  .  [Date-] 

If  the  amount  is  remitted  to  the  bankers  by  post,  an  address  should 

be  oiven  for  the  return  of  the  receipt. 

This  letter  must  be  presented  entire  to  the  bankers,  who  will  sign 

the  annexed  receipt. 

The Coy,  Limtd. 

Registered  Office, 


No.  of  allotment .  No.  of  shares . 

Bankers'  Receipt  for  instalment  due  of  . 

Received  from the  sum  of  £— ,  being  the  amount  of  the 

instalment  of  21.  5s.  per  share  (including  5s.  per  share  premium) 
on  an  allotment  of  the  above  preference  shares,  payable  the 

day  of . 

For  The  Bank,  Limtd, 

Dated  the day  of  ,  1912. 

NoTE.-The  above  letter  and  receipt  to  be  returned  to  the  proprietor. 

Memomndum. 
[To  be  detached  by  bankers.] 

Please  receive  to  the  credit  of  The  Coy,  Limtd,  the  sum  of 

£ ,  due  from on  the of ,  as  per  letter  of  reminder. 

No.  .         Date . 

Sir  or  Madam,— At  a  meeting  of  a  considerable  number  of  the  ppal    Form  425. 

shareholders  in  this  coy,  held  on  the of ,  the  position  of  the  ^^^^^^—^ 

ooy  was  considered,  and  it  was  resolved:-         _  ^vllSgaW 

1.   That  having  regard  to  [state  wJmt],  it  is  necessary  to  take 
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Form  425.                     prompt  action  to  protect  the  interests  of  the  shareholders; 
and  Messi-s.   should  be,  and  they  were   thereby  ap- 
pointed, a  provisional  committee  for  the  purpose  of,  &c. 
2.  That  the  shareholders  be  requested  to  sign  a  requisition  for  a 
general  meeting. 

At  the  same  meeting  an  agreemt  dated  the  day  of  , 

providing  for  the  requisite  further  steps,  was  approved:  it  was  re- 
solved that  the  shareholders  be  requested  to  ratify  the  same.  I  now 
enclose  prints, 

1.  Of  the  proposed  requisition  in  the  form  recommended 

by  the  committee;   and 

2.  A  print  of  the  agreemt  above  referred  to, 

and  shall  be  obliged  by  your  signing  your  name  at  the  foot  of  both  in 
the  place  indicated,  and  sending  the  same  to  me  by  return  of  post. 


Form  426. 


The 


Coy,  Limtd. 


Receipt  on  No.    . 

transfer.  Eeceived  from ,  of ,  the  undermentd  transfer  and  certi- 

ficate with  a  view  to  registration: — 


Transferor. 

Transferee. 

No.  of  Shares. 

Diatingnishing  Numbers, 
both  inclusive. 

From. 

To. 

and  registration  fee 


shillings . 


-,  Secretary. 


The  receipt  must  be  given  up  in  exchange  for  new  certificate  should 
the  transfer  be  registered. 

[Eeceipts  as  above  require  no  stamp  unless  the  fee  is  over  21. 
They  should  be  printed  and  bound  up  in  books  with  corresponding 
counterfoils.] 


Form  427. 

Notice  of 
presentation 
of  transfer. 


The 


Coy,  Limtd. 


Notice  of  Presentation  of  Transfer. 


To 


of 


(Address.) 
(Date.) 


I  have  to  inform  you  that  the  undermentd  transfer  purporting  to  be 
signed  by  you  has  been  presented  for  registration,  and  that  the  same 
will  be  registered  unless  I  hear  from  you  to  the  contrary  at  once. 

Your  obedient  servant, 


See  supra,  p.  675,  as  to  such  a  notice. 
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The 


Coy,  Limtd. 


Balance  Ticket. 


Form  428. 

Balance 
ticket. 


Counterfoil. 

No. 
No.  of  certificate 

No.  of  shares  in. 

Certificate 

No.  of  shares  ia 

Certified  transfers 


Shares  in 

Balance  ticket 

Nos.        to        inclusive 

In  name  of 

Deposited  by 


[Date.] 


No.  [Date.] 

Issued  in  respect  of  shares 

in  the  above-named  coy,  standing 
in  the  name  of  ,  and  num- 

bered to  inclusive,  the 

certificate  for  which  has  been  de- 
posited in  the  coy's  ofiice . 

,  Secretary. 


Note. — This  ticket  must  be 
surrendered  before  any  fresh 
certificate  for  the  above 
■will  be  issued. 


The 


Coy,  Limtd. 


Re 


deceased. 


Sir,— I  am  desired  to  inquire  whether  the  exors  [or  admors]  of  the  dead, 
above'  deed  desire,  in  accordance  with  the  coy's  arts  of  asson,  to  be 
registered  as  members  in  respect  of  the  shares  of  the  deed,  or  whether 
they  merely  desire  to  transfer  the  same.  If  registration  is  desired 
the  coy  will  require  the  production  of  a  request  ^n  writing,  as  below, 
signed    by  the  exors    [or  admors]    in    the  presence  of    a  credible 

witness. 

I  am,  &c., 

,  Secretary. 


Form  429. 

Notices  where 
shareholder 


To 


By  order  of  the  Board. 


To Coy,  Limtd. 

Gentlemen,— The  undersigned  being  the  legal  personal  repre- 

6entative[s]  of of deed,  desire  to  be  registered  in  the  books 

of  the  coy  as  the  holder[s]  of  the shares  standing  in  the  name 

of  the  sd  deceased,  and  request 'that  such  registration  may  be  made 
accordingly. 

Signatures,  duly  witnessed. 


As  to  this,  see  supra,  pp.  677  et  seq. 
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Form  429. 

Other  notices 
where  share- 
holder dead. 


Form  430. 

Letter  from 
executors. 


Form  A. 

General  form  of  letter  to  be  sent  to  exor.s  at  the  time  of  registra- 
tion of  probate  or  letters  of  admou. 

To  the  exors  of  the  will  [or  the  admors  of  the  estate  and  effecte] 
of deed. 

Gentlemen, — I  beg-  to  acknowledge  on  behalf  of  B.  V.  &  Co., 
Limtd,  the  receipt  of  the  probate  of  the  above  will  [or  letters  of 
administration  granted  to  you  of  the  estate  and  effects  of  the  sd  deed], 
which  has  [or  have]  been  forwarded  to  the  coy  by . 

I  am  instructed  by  the  directors  to  state  that  before  registering  you 
as  members  of  the  coy  in  respect  of  the  sd  shares,  you  must  be  so 
good  as  to  fill  up,  sign,  and  return  to  me  the  enclosed  form. 

I  am,  dear  Sirs, 

Yours  faithfully, 


As  to  notice  of  general  meeting  to  executors  or  administrators  of  a  deceased 
member,  see  Allen  v.  Gold  Reefs  of  West  Africa,  (1900)  1  Ch.  556. 

Form  B. 


[Form  to  accompany  general  letter  to  exors.] 

To  B.  V.  &  Co.,  Limtd. 

We,  the  undersierned of and  — — 


of 


being  the 
—  deed,  of 


exors  of  the  will  [or  admors  of  the  estate  and  effects]  of 

which  probate  was  [or  under  letters  of  administration]  duly  granted 

to  us  on  the  day  of  ,  hby  request  you  to  register  us  as 

members  of  the  coy  in  respect  of  the  shares  in  your  coy  numbered 

to inclusive,  now  standing  in  the  name  of  the  sd  deed  in 

the  register  of  members  of  your  coy,  and  we  request  you  to  place  our 
names  as  joint  holders  of  such  shares  on  the  said  register. 

"We  also  request  that  you  will  pay,  until  further  orders,  all  divi- 
dends or  interest  now  due,  or  which  may  from  time  to  time  become 
due,  upon  the  sd  shares,  and  on  any  other  shares  which  may  hereafter 

be  placed  in  our  joint  names  in  the  books  of  the  coy,  to ,  whose 

receipt  shall  be  a  full  and  sufficient  discharge  for  the  same. 

Dated  the day  of ,  19 — . 

(Signed.) 


Form  431. 

Letter  from 
executors. 


Form  C. 

Notice  of  Election  by  Executors. 

[To  accompany  general  letter  (Form  A)  to  exors.] 

To  B.  V.  &  Co.,  Limtd. 

We,  the  undersigned  of  and  of ,  being  the 

exors  of  the  will  of deceased,  of  which  probate  was  [or  admors 

of  the  estate  and  effects  of deceased  under  letters  of  admon] 
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duly  granted  to  us  on  the 
of  the  regulations  of  the 
schedule  hto 


day  of  — ,  hby  elect,  iii  pursuance    Fonn  431. 


coy,  to  have  the  persons  named  in  the 

^  if  approved  by  the  directors  of  the  coy,  to  be  registered 

as  the  holders  of  the  shares  in  the  coy  bearing  the  respective  numbers 
set  opposite  to  the  names  of  the  sd  persons,  the  shares  being  those 

now  standing  in  the  name  of  the  sd  ,  deceased,  in  the  register 

of  members  of  the  coy,  and  we  herewith  forward  you  the  proper 
form  of  transfer,  duly  executed  by  ourselves  as  transferors,  and  the 
sd  respective  persons  as  transferees  of  the  sd  shares,  together  with 

the  relative  share  certificates,  and  the  sum  of  £ ,  being  2^.  6d. 

for  each  transfer,  as  the  proper  transfer  fee.  Upon  registration  by 
the  coy  of  the  sd  transfers,  or  such  of  them  as  the  directors  shall 
approve,  we  request  the  coy  to  send  to  the  respective  transferees,  to 
the  addresses  mentd  in  the  schedule,  the  certilicates  of  the  shares  so 
transferred  to  them. 


Dated. 


(Signed.) 


The  Schedule  above  referred  to. 


No.  of  Shares 
transferred. 


Name  of 
Transferee. 


Address  of 
Transferee. 


Denoting  Numbers 
of  Shares. 


The 


Coy,  Limtd. 

No.  — , 


Street,  &c. 


Sir, 


[Date.] 
I  gave  you  notice  that  at  a 


Form  432. 

Notice  before 
forfeiture  for 
non-payment 
of  call. 


In  my  letter  of  the  day  of  - 

meeting,  &c. 

I  am  now  instructed  to  inform  you  that  the  directors  require  you  on 

or  before  the day  of to  pay  the  sd  sum  of  £ ,  together 

with  interest  thon  at  the  rate  of p.c.p.a.  from  the  sd day 

of ,  up  to  this  day,  and  that  in  the  event  of  non-payment  of  the 

sd  call  and  interest,  on  or  before  the  sd day  of ,  at  the  place 

afsd,  the  shares  in  respect  of  which  such  call  was  made  will  be  liable 

to  be  forfeited. 

I  am,  &c., 

To  ,  &c.  '  Secretary. 


As  to  the  conditions  of  a  valid  forfeiture  in  such  a  case,  see  p.  658  et  seq. 


1080 


NOTICES. 


[Chap.  XII. 


Form  433. 


The 


Coy,  Limtd. 


Notice  of 
ordinary 
general 
nieetinar. 


Notice  is  hby  given  that  the  fourth  ordinary  general  meeting  of 

The  Coy,  Limtd,  will  be  held  at  the  Hotel,  Street, 

London,  E.C.,  on  Monday,  the  — ■ —  day  of ,  1912,  at o'clock 

in  the  afternoon  [for  the  purposes  following,  namely,  to  receive  and 
consider  the  annual  statement  of  accounts  and  balance  sheet,  and  the 
reports  of  the  directors  and  auditors  thereon,  to  elect  directors  and 
other  officers  in  the  place  of  those  retiring  by  rotation,  to  sanction  the 
declaration  of  a  dividend,  and]  to  transact  the  [other]  ordinary- 
business  of  the  coy. 

The  transfer  books  and  register  of  members  of  the  coy  will  be 

closed  from  day  the  th  to  day  the  th,  both  days 

inclusive. 

Dated,  &c.  By  order, 

No.  — ,  Street,  &c.  A.  B.,  Secretary. 

If  the  articles  only  require  the  objects  of  an  extraordinary  meeting  to  be 
specified,  in  notices  calling  general  meetings  the  words  in  brackets  can  be 
omitted. 

As  to  notice  to  executors  or  administrators  of  a  deceased  member,  see  Allen 
V.  Gold  Reefs  of  West  Africa,  (1900)  1  Ch.  556. 


Form  434. 

Notice  of 
extraordinary 
general 
meetinsr. 


The 


Coy,  Limtd. 


Notice  is  hby  given,  that  an  extraordinary  general  meeting  of  The 
—  Coy,  Limtd,  will  be  held  at,  &c.,  on,  &c.,  at o'clock  in  the 


afternoon,  when  the  subjoined  resolution  will  be  proposed. 


Resolution. 


That,  &c. 

No.  — ,  - 


\_set  it  ouf], 
—  Street,  &c. 


[Office  of  Coy.] 


By  order, 

A.  B.,  Secretary. 


Form  435. 

Another  form. 


The 


Coy,  Limtd. 


Notice  is  hby  given  that  an  extraordinary  meeting  of  the  above- 
named  coy  will  be  held  at,  &c.,  on,  &c.,  at o'clock  in  the  after- 
noon, for  the  purpose  of  considering,  and,  if  thought  fit,  passing  a 
resolution  [or,  when  a  resolution  will  be  proposed]  authorizing  the 

directors  [e.g.,  "to  raise  the  sum  of  £ by  the  issue  of  mortgage 

debentures  or  otherwise  "]. 

Dated,  &c.  By  order. 

No.,  &c.  A.  B.,  Secretary. 


FORMS. 


1081 


As  to  the  necessity  for  stating  that  the  resolution  will  be  proposed  aa  an     Porm  436. 

extraordinary  resolution,  see  infra,  p.  1093.  

Notico  of 
extraordinary 

The   Coy,   LiMTD.  general 

meeting  for 
Notice  is  hby  given  that  an  extraordinary  general  meeting  of  the  P^""^^!"^^ 

Coy,  Limtd,  will  be  held  at  [_e.g.,  "  The  Terminus  Hotel,  Cannon  resolution. 

Street,  in  the  City  of  London,"  or  "  the  registered  office  of  the  coy, 
No."  &c.],  on  the day  of ,  19 — ,  at o'clock  in  the  after- 
noon, when  the  subjoined  resolution  will  be  proposed  as  an  extra- 
ordinary resolution. 

[Here  set  out  the  resolution.'] 

Should  the  resolution  be  passed  by  the  required  majority,  it  will  be 
submitted  for  confirmation  as  a  special  resolution  to  a  second  extra- 
ordinary meeting  which  will  be  subsequently  convened. 

Dated  .  By  order  of  the  Board, 

No.  — ,  Street, .  A.  B.,  Secretary. 

As  to  passing  special  and  extraordinary  resolutions,  see  infra,  p.  1092  et  seq. 

Sometimes  to  save  trouble  and  expense  it  is  desired  to  convene  the  two 
meetings  by  one  and  the  same  notice,  as  below.  The  second  meeting  cannot, 
however,  be  called  contingently.  Alexander  v.  Simfson,  43  C.  D.  139,  supra, 
p.  696.  But  where  the  articles  contain  a  clause  as  at  p.  696,  supra,  in  effect 
authorizing  the  calling  of  the  second  meeting  on  a  contingency  to  confirm  a 
special  resolution,  there  is  no  obje'ction  to  the  notice  being  so  framed.  This  was 
decided  by  the  Court  of  Appeal  in  North  of  England  Steamship  Co.,  (1905) 
2  Cli.  15.    In  such  case  the  notice  may  run  thus:  — 

Should  the  above  resolution  be  passed  by  the  requisite  majority,  it 
will  be  submitted  for  confirmation  as  a  special  resolution  to  a  further 
extraordinary  general  meeting,  and  such  meeting  will  be  held  on 

day,  the  day  of ,  at  the  same  time  and  place,  for  the 

purpose  of  considering  and,  if  thought  fit,  confirming  such  resolu- 
tion as  a  special  resolution  accordingly.  ^ 

Sometimes  where  there  is  no  such  clause  in  the  articles  and  it  is  considered 
specially  desirable  to  call  the  two  meetings  by  one  notice,  this  can  be  done  by  _, 
the  following  form  of  notice:  "And  notice  is  hereby  also  given  that  a  further 

extraordinary  general  meeting  of  the  company  will  be  held  at  ,  on day 

the day  of ,  at o'clock  in  the  afternoon  for  the  purpose  of  receiv- 
ing a  report  of  the  proceedings  at  the  above-mentioned  meeting,  and  of  con- 
firming, if  thought  fit,  as  a  special  resolution  the  above-mentioned  resolution." 
A  notice  so  framed  calls  the  second  meeting  unconditionally,  and  therefore 
avoids  the  objection  raised  in  Alexander  v.  Simpson,  43  C.  D.  139.  Jenner 
Institute,  12  T.  L.  R.  294;  and  see  Espuela  Land  and  Cattle  Co.,  W.  N.  (1900) 
139;  48  W.  R.  684. 

As  to  the  proceedings  at  a  meeting  for  passing  or  confirming  special  or  extra- 
ordinary resolutions,  and  as  to  the  conclusiveness  of  the  declaration  of  the 
chairman,  see  infra,  pp.  1095  et  seq. 

As  to  necessity  for  disclosure  where  directors  are  personally  interested,  see 
p.  694. 
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Form  437. 

Notice  of 
meeting  to 
confirm 
special  I 

resolution.     / 


The 


Coy,  Limtd. 


Notice  is  hby  given  that  an  extraordinary  general  meeting  of  the 

Coy,  Limtd,  will  be  held  at,  &c.,  on day,  the  10th  February, 

19 — ,  at o'clock  in  the noon,  when  the  subjoined  resolution, 

which  Avas  passed  at  the  extraordinary  general  meeting  of  the  coy 
held  on  the th  of  January,  19 — ,  will  be  submitted  for  confirma- 
tion as  a  special  resolution. 

That,  &c. 


Dated,  &c. 

No.  — ,  — 


[Set  out  resolution  as  passed.] 


Street,  &c. 


By  order, 

A.  B.,  Secretary. 


It  seems  clear  that  no  modification  of  the  resolution  can  be  permitted  at  the 
confirmatory  meeting.  It  must  either  be  passed  or  rejected.  JFall  v.  London 
and  Northern  Assets  Corporation,  (1898)  2  Ch.  469.  There  must  be  an  interval 
of  fourteen  clear  days  between  the  two  meetings.  See  sect.  69,  infra,  p.  1092, 
and  Railway  Sleepers  Co.,  29  C.  D.  204. 


Form  438. 

Notice  of 
ordinary  and 
extraordinary 
general 
meetings 
to  be  held 
on  same  day. 


The 


Coy,  Limtd. 


Notice  is  hby  given  that  an  extraordinary  general  meeting  of  the 
—  Coy,  Limtd,  will  be  held  at,  &c.,  on,  &c.,  at o'clock  in  the 


afternoon,  when  the  subjoined  resolution,  Avhich  was  passed  at  the 
extraordinary  meeting  of  the  coy,  held  on,  &c.,  Avill  be  submitted  for 
confirmation  as  a  special  resolution. 

And  notice  is  hby  also  given  that  at  the  same  place,  and  on  the  same 

day,  at  o'clock  in  the  afternoon,  or  so  soon  afterwards  as  the 

extraordinary  general  meeting  shall  be  concluded,  the  fourth  ordinary 
general  meeting  of  the  coy  will  be  held  for  the  purpose  of  [see  supra, 
p.  1080]  transacting  the  ordinary  business  of  the  coy. 


Dated,  &c. 

No.  — ,  - 


Street,  &c. 


By  order, 

A.  B.,  Secretary. 


Sometimes  it  is  found  convenient  to  convene  an  extraordinary  meeting  for  the 
same  day  as  the  ordinary  meeting,  but  it  must  be  borne  in  mind  that  a  separate 
proxy  is  requisite  for  each  of  two  meetings  though  held  the  same  day:  sicpra, 
p.  707. 

Where  two  successive  special  resolutions  have  to  be  passed,  it  is  not  unusual 
to  pass  them  in  three  meetings,  or  to  hold  the  two  intermediate  meetings  on  the 
same  day,  as  follows.  See  Form  439,  infra.  It  seems  better  to  adopt  the 
course  last  mentioned,  for  it  might  be  contended  that  a  special  resolution  does 
not  become  effective  until  the  close  of  the  meeting. 


FORMS.  1^^^ 


Notice  of  Meeting  [as  in  Form  436].  Form  439. 


Notice  of 
Resolution.  extraordinary 

meeting  to 

That  the  arts  of  asson  of  the  coy  be  altered  hy  the  insertion  therein  pass  two 

.  i      •  1  1  special 

immediately  after  Article  10  of  the  following  Article,  namely: —  resolutions 

10a.   The  coy  may  from  time  to  time  reduce  the  capital.  at  three 

•^  "^  meetings. 

Should,  &c. 

Dated,  &c. 
See  next  form. 

The  Coy,  Limtd.  Form  440. 


Notice  is  hby  given  tliat  an  extraordinary  general  meeting  of  the  Notice  of  the 
Coy,  Limtd,  will  be  held,  &c.,  when  the  resolution  which  was  ^eetin^. ''^^ 


passed  at  the  extraordinary  meeting  of  the  coy  held  on  the inst., 

namely,  That  [as  above,  Form  439],  will  be  submitted  for  confirmation 
as  a  special  resolution.  Should  such  resolution  be  duly  confirmed,  the 
following  resolution  will  be  proposed  at  the  same  meeting,  and,  if 
passed  by  the  requisite  majority,  will  be  submitted  for  confirmation 
as  a  special  resolution  to  a  subsequent  extraordinary  general  meeting- 
which  will  be  subsequently  convened. 

Resolution. 

That  the  capital  of  the  coy  be  reduced  from  £ divided  into 

shares  of  £ each,  to  £ divided  into shares  of  £ 

each. 

Dated,  &c.  By  order. 

No.  ,  &c.  A.  B.,  Secretary. 

It  was  decided  by  Chitty,  J.,  that  this  course  of  procedure  is  regular:  John 
Crossley  #  Sons,  W.  N.  (1892)  p.  55. 

A  notice  of  two  meetings  to  be  held  in  immediate  succession  to  consider 
seriatim  two  alternative  resolutions,  one  at  each  meeting,  is  not  rendered  an 
invalid  notice  of  the  second  meeting  by  an  express  provision  that  it  will  only 
be  held  in  the  event  of  the  first  resolution  not  being  passed  at  the  first 
meeting.  Tiessen  v.  Henderson,  Kekewich,  J.,  (1899)  1  Ch.  861 ;  and  see  North 
of  Englavd  Steamship  Co.,  supra,  p.  1049. 


To  the  directors  of  the Coy,  Limtd.  Form  441. 


We,  the  undersigned  members  of  the  above-named  coy,  holding  in  Requisition  of 

the  ao:2:re2:ate  shares  and  upwards  in  the  capital  thof,  do  hby,  members  for 

o*=     »  ....  .       ,    .  a  general 

in  pursuance  of  the  provisions  in  this  behalf  contained  in  sect.  66  meeting. 

of  the  Companies  (Consolidation)  Act,  1908,  require  you  oO  convene 

an  extraordinary  general  meeting  of  the  coy,  for  the  purpose  of 

considering  and,  if  thought  fit,  passing  the  subjoined  resolution. 
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Form  441. 


That,  &c.  Iset  it  ouQ. 
Dated,  &c. 

See  supra,  p.  690,  cl.  59. 


NOTICES. 
Resolution. 


[Chap.  XII. 


Form  442. 

Notice  by 
members 
calling 
meetins:. 


Notice  is  hby  given  that  an  extraordinary  meeting,  &c.,  will,  in 
accordance  with  the  requisition  below  mentd,  be  held,  &c.  [as  in 
Form  436,  adding  .*] 

This  notice  is  given  by  the  undersigned  members  of  the  coy  [or  by 
the  direction  of  the  members  of  the  coy  specified  in  the  schedule  hto 
and]  holding  in  the  aggregate  upwards  of  one-tenth  of  the  issued 
share  capital  in  exercise  of  the  power  conferred  by  sect.  6G  of  the  Cos 
(Consolidation)  Act,  1908,  the  directors  having  failed  for  21  days 
from  the  date  of  a  requisition  in  writing,  signed  by  such  members, 
being  deposited  to  convene  a  meeting  for  the  purposes  above  mentd. 

Dated,  &c. 

[Names  of  conveners.'} 

If  the  words  in  brackets  are  used,  a  schedule  of  names  will  be  added,  and  the 
notice  will  be  signed  by  some  person  on  behalf  of  the  conveners.  In  either 
case  printed  signatures  would  probably  suffice. 

Under  sect.  66  of  the  Companies  Act,  1908,  holders  of  one-tenth  of  the  issued 
share  capital  of  a  company  may  requisition  a  meeting. 


Form  443. 

Notice  of 
meeting  of 
debenture 
holders. 


The 


Coy,  Limtd. 


Notice  is  hby  given  that  a  meeting  of  the  holders  of  debentures  of 
Series  A.  of  the  above-named  coy  for  250,000^,  secured  by  a  trust 

deed,  dated  the day  of ,  1902,  and  made  between  the  sd  coy 

of  the  one  pt,  and and  of  the  other  pt,  will  be  held  at  the 

offices  of  the  coy,  No.  • — ,  Lane,  London,  on ,  the day 

of  -,   19 — ,  at  4  p.m.,  for  the  purpose  of  considering  and,  if 

thought  fit,  approving  of  certain  modifications  of  the  sd  trust  deed 
which  have  been  proposed  by  the  coy  and  recommended  by  the  trees 
and  of  authorizing  the  trees  to  concur  with  the  coy  in  executing 
a  supplemental  trust  deed  which  will  be  submitted  to  the  meeting 
for  effectuating  such  modifications. 

This  notice  is  given  pursuant  to  the  provisions  contained  in  the 
second  schedule  to  the  sd  trust  deed. 

By  order  of  the  directors, 

Dated,  &c.  ,  Secretary. 

No.  — , Lane,  London,  E.C. 


See  Part  III.,  10th  ed.,  p.  373,  as  to  debenture  holders'  meetings. 
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I    '  The  Coy,  Limtd.  Form  444. 

Notice  is  hby  given  that  a  meeting  of  the  holders  of  debentures  of  Another, 
the  above-named  coy  for  200,000Z.,  secured  by  trust  deed  dated  the 

day  of ,  1902,  and  made  between  the  coy  of  the  one  pt,  and 

and of  the  other  pt,  will  be  held  at,  &c.,  London,  E.G.,  on 

day,  the day  of ,  19 — ,  at  11  o'clock  in  the  forenoon,  for 

the  purpose  of  considering,  and  if  tliought  fit  sanctioning  by  extra- 
ordinary resolution,  a  provisional  agreemt,  dated  the  day  of 

,  19—,  and  made  between on  behalf  of  the  holders  of  the  sd 

debentures  of  the  one  pt,  and  the  coy  of  the  other  pt,  which  will  be 
submitted  to  the  meeting,  and  which,  if  sanctioned,  is  to  take  effect 
and  operate  by  way  of  modification  of  the  rights  of  the  holders  of 
the  sd  debentures  and  of  the  provisions  of  the  sd  trust  deed. 

The  sd  agreemt  empowers  the  coy  to  raise  further  funds  by  the 
issue  of  a  new  series  of  debentures  ranking  in  point  of  security  in 
priority  to  the  existing  debentures,  and  the  securities  for  the  same, 
and  for  the  release  of  the  half-year's  interest  on  the  existing  deben- 
tures due  the of , ,  and  for  the  payment  of  the  interest 

on  the  existing  debentures  for  5|  years  from  1st  July,  ,  exclu- 
sively out  of  half-yearly  profits  of  the  coy  as  therein  defined,  and  for 
other  ancillary  matters. 

This  notice  is  given  pursuant  to  the  provisions  contained  in  the 
third  schedule  to  the  sd  trust  deed. 

Dated  the day  of ,  19 — . 

By  order  of  the  Trustees, 

and  , 

Solicitors  to  the  Trustees. 


The  Coy,  Limtd.  Form  445. 


N^OtlCG  OI 

No.  — .     24,  Street,  S.W.     [Date.]  dividend  and 


To 


warrant. 


The  directors,  by  virtue  of  the  powers  given  to  them  by  clause  — 
of  the  arts  of  asson,  having  determined  to  pay  an  interim  dividend 
of  —  p.c.  [free  of  income  tax]  upon  the  ordinary  shares  [or  the 
pd-up  capital].     I  beg  to  hand  you  herewith  a  warrant  [or  draft]  for 

£ ,  the  amount  of  such  dividend  in  respect  of  10^.  shares 

[upon  which  the  sum  of  £ has  been  pd]. 

This  half-sheet  is  to  be  retained  by  the  shareholder,  who  must  sign 
the  warrant  at  the  foot  hof ,  and  pass  that  only  through  a  banker  for 
payment. 
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Form  445. 

Dividend 
warrant. 


The  Coy,  Limtd. 

Interim  Dividend,  19—. 

To  the  Bank,  Limtd.     3rd  Augxist,  19—. 

Pay  to or  order  the  sum  of  £ . 

For  the  above-named  coy, 

,  Directors. 

Signature  of  Shareholder,  .  ,  Secretary. 


'Form.  446.        Herewith  I  beg  to  hand  you  a  warrant  for  the  dividend  at  the  rate 

of p.c,  upon ^ehai-es  in  respect  of  which  the  sum  of  £ ha^ 

notice.  been  pd,  making,  mth  the  interim  dividend  of  p.c.  pd  on  the 

• last,  the  dividend  of  8  p.c. p. a.  for  the  year  ending ,  19 — . 


Form  447. 


The 


Coy,  Limtd. 


Twenty -third  Dividend. 


Another, 
and  certifi- 
cate of  deduc-        No.  — . 
tion  of  income 
tax.  Dividend  for  the  half-year  ending June,  19 — ,  at  the  rate  of 

eight  pounds  [8^]  p.c. p. a.,  paj-able  on  and  after th  August,  19 — , 

at  the  Bank, Street,  E.C. 

£     s.     d. 

Six  months  on  [10]  fully  pd  up  \0l.  shares,  each  at 

9s.  per  share  ....... 

Less  income  tax  at  the  rate  of  — d.  in  the  £  . 


The  above  shares  stand  in  the  name  of . 

This  portion  to  be  retained  by  the  shareholder. 
The  Avarrant  to  be  torn  off,  and  presented  at  the  bankers  after  being 
signed  at  the  foot. 

/  hby  certify  that  I  have  deducted  for  income  tax  the  amount  set 
forth  in  the  above  statement,  and  that  the  amount  so  deducted  will 
he  pd  by  me  to  the  proper  officer  for  the  receipt  of  taxes. 

,  Secretary. 

N.B. — Persons  claiming  repayment  of  income  tax  are  informed 
that  the  Commissioners  of  Inland  Revenue  will  receive  this  statement 
as  a  voucher  in  claiming  taxes. 
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This  is  to  certify  that  the  coy  having  been  assessed  under  the     Form  448. 
Income  Tax  Acts  in  respect  of  the  whole  of  its  profits  and  gains,  the    .     T 
dividend  set  forth  herein  is  a  jjortion  of  such  profits  and  gains  in 
respect  of  which  income  tax  has  been  or  will  be  pd  over  to  the  proper 
officer  for  the  receipt  of  taxes. 

Note. — Persons  claiming  repayment  of  income  tax  are  informed 
that  the  Commissioners  of  Inland  Eevenue  will  accept  this  portion  of 
the  warrant  as  a  certificate  showing  the  assessment  to  income  tax  upon 
the  profits  of  the  coy. 


The  Coy,  Limtd.  Form  449. 

Dividend 
No.  — ,  Street,  London,  E.C.     [Date.]  notice  and 


No. 


warrant. 


Sir, — I  beg  to  hand  you  herewith  an  order  on  Messieurs for 

£— ,  being  a  dividend  of p.c.  (free  of  income  tax)  for  the  half- 
year  ended  the  31st  of  December,  19 — ,  on ordinar}^  shares  in  the 

■capital  of  the  coy  standing  in  your  name. 

I  hby  certify  that  this  coy  having  been  assessed  under  income  tax 
laws  in  respect  of  the  whole  of  its  profits  and  gains,  the  dividend  set 
forth  herein  is  a  portion  of  such  profit  and  gain  in  respect  of  which 
income  tax  has  been  or  will  be  pd  over  to  the  proper  ofiicer  for  the 
receipt  of  taxes. 

Your  obedient  servant, 

To .  ,  Secretary. 

N.B. — Proprietors  entld  to  exemption  from  income  tax  are  in- 
formed that  the  Commissioners  of  Inland  Revenue  will  receive  this 
statement  as  a  voucher  in  claiming  a  return  of  the  same. 


The  —  Coy,  Limtd. 
Warrant  for  dividend  for  half-year  ended 


To Bank,  Limtd,  No.  — , Street,  London,  E.C. 

Pay or  order  the  sum  of  £ . 

For  the  above-named  coy, . 


,  Directors. 

£ .  ,  Secretary. 

Payee's  signature . 

This  draft  must  be  signed  by  the  payee,  and  presented  within  three 
months  from  date. 
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Form  450. 

Direction  by 
shareholder  to 
pay  dividends 
into  a  bank. 


To  THE 


Coy,  Limtd. 


I  direct  that  until  further  notice  all  dividends  from  time  to  time 
becoming  payable  on  any  share^j  or  any  stock  of  the  above-named 
coy  for  the  time  being  outstanding  in  my  name  be  paid  to  Messrs. 

— — ,  of  ,  for  my  account,  and  their  receipt  shall  be  a  good 

discharge . 

Date. 

Signature. 

Address . 

Under  the  Stamp  Act,  1891,  a  notice  framed  as  above,  or  in  the  form  follow- 
ing, is  exempt  from  stamp  duty. 


Form  451. 

Direction  to 
send  warrants 
by  post. 


To   THE 


Coy,  Limtd. 


I  direct  that  warrants  for  dividends  at  any  time  hereafter  becoming 
payable  on  any  shares  in  the  above-named  coy  for  the  time  being 
standing  in  my  name  be  sent  by  post  to ,  of ,  at  my  risk. 

Date. 

Signature . 

Address. 


Form  452. 

Debenture 
stock  interest. 


To    THE 


Coy,  Limtd. 


We  authorize  and  request  you  to  transmit  by  post  all  dividends 

which  may  accrue  on  the  £ debenture  stock  issued  by  you  and 

standing  in  our  names  to  the Bank,  Limtd,  No.  — , Street, 

on  our  behalf. 

Dated  the day  of . 


Share 
dividends. 


To  the 


Bank,  Limtd. 


We  authorize  and  request  you  to  place  all  dividends  which  you  may 

receive  on  the  shares  in  the Coy,  Limtd,  standing  in  our  names  U> 

the  credit  of  the  account  of \_or  of  our  account]  with  you. 

Yours  faithfully, 


Form  453. 

Authority  to 
bank  to  pay 
dividends  to 
a  third  party. 


The 


Bank,  Limtd. 


This  order  must  be  signed  by  all  the  parties  in  whose  names  the 
shares  are  registered,  and  their  addresses  must  be  added. 

To  the  Secretary  of  the  L.  &  W.  Bank,  Limtd. 

The  bank  is  hby  authorized  and  required  to  pay  to  ,  of  , 

until  this  authority  is  revoked  in  writing,  all  dividends  or  bonuses 
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now  or  hereafter  payable  on  all  shares  in  the  bank  for  the  time  being    Form  453. 
standing  in  the  name  of  the  undersigned .  ; 

Dated  the day  of . 

Usual  signature. 
Name  in  full. 
Address. 


I,  A.,  of  — — ,  do  hby  appoint  B.,  of ,  to  be  my  attorney  in  my  Form  454. 

name  and  on  my  behalf  to  receive  all  dividends  from  time  to  time  power  of 

payable  on  my  shares  in  the  — —  Coy,  Limtd  [and  I  declare  that  attorney  t<> 

this  power  of  attorney  shall  be  irrevocable  for  one  year  from  the  divide, ,^1 

date  hof].     As  witness  my  hand  and  seal  this  day  of . 

[Signature  and  seal  of  A.] 

Signed,  sealed  and  delivered  by  the  sd  A. 
in  the  presence  of ,  of . 

A  power  of  attorney,  as  above,  requires  a  5s.  stamp;  but  where  tlic  authority 
is  for  the  receipt  of  one  payment  only,  the  stamp  is  l.v. — Schedule  to  Stamp 
Act,  1891. 


Name  of  Coy: ,  Limtd.  Form  454a. 

To  the  Registrar  of Cos.  Notice  a.s  to 

the  appoint- 


ment of  a 
receiver  or 


I, ,  of ,  hby  give  notice  that:  — 

[Only  one  of  these  paragraphs  is  to  be  used.    Strike  out  the  other.]  manager 

1.  I  have  obtained  an  order  of  the  [insert  name  of    the  Court 

making  the  order],  dated,  &c.,  for  the  appointment  of  Mr.  ,  of 

,  as  receiver  [or  manager]  of  the  ppty  of  this  coy. 

2.  On  the  • day  of  I  appointed  Mr. ,  of ,   as 

receiver  [or  manager]  of  the  ppty  of  this  coy  under  the  powers  con- 
tained in  an  instrument  dated  [describe  fully  the  instrument  under 
which  the  appoititment  is  made]. 

Date  .  Signature . 

Under  sect.  94  of  the  Companies  (Consolidation)  Act,  1908,  any  person 
obtaining  the  appointment  of  a  receiver  or  manager  of  the  property  of  a  com- 
pany or  appointing  such  a  receiver  or  manager  under  any  powers  contained  in 
any  instrument,  must  within  seven  days  from  the  date  of  the  order  or  appoint- 
ment give  notice  of  the  fact  to  the  Registrar  of  Companies,  and  the  Registrar 
is  to  enter  the  fact  in  the  register  of  mortgages  and  charges  on  payment  of  the 
prescribed  fee. 

P.  4  a 
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Form  455. 

CJousent  to 
new  company 
using'  name 
of  old. 


To  the  Registrar  of  Cos. 

I,  the  undersigned,  being  the  liqr  of  the  A.  Coy,  Liintd,  give  you 
notice  that  the  sd  coy  is  in  coui'se  of  being  dissolved,  and  I  hby,  under 
the  provisions  of  the  Cos  Act,  1908,  e.  8  (1),  and  on  behalf  of  the  coy, 
testify  its  consent  to  the  registration  of  a  new  coy,  by  the  name  of  the 
A.  Coy,  Limtd. 

CD.,  Secretary.  A.  B.,  Liquidator. 

Dated,  &c. 

See  Companies  (Consolidation)  Act,  1908,  a.  8  (1). 

The  above  is  the  ordinary  form.  The  registrar  requires  It  to  be  signed  by  the 
liquidator,  or  by  two  of  the  directors,  or  by  the  whole  of  the  members,  when 
the  subscribers  to  the  memorandum  of  association  are  the  only  members,  or  by 
any  other  person  duly  authorized  at  a  general  meeting,  the  date  of  which 
should  be  given;  and  to  be  countersigned  by  the  secretary  (if  any). 

See  further,  infra,  introductory  notes  to  Chapters  XXI.  and  XXII. 

For  other  notices,  see  Index. 


Form  456. 

Advertise- 
ment as  to  lost 
certificate. 


The Coy,  Ltmtd. 

Applicon  has  been  made  to  tlio  directors  of  this  coy  to  issue  to 

A..  B.,  of ,  a  duplicate  certificate  of  shares  in  the  coy,  or 

other  certificate  or  certificates  in  lieu  thof,  upon  the  statement  that 

the  original  certificate,  No.  ,  and  dated  ,  has  been  lost  or 

destroyed;  and  notice  is  hby  given  that  if  within  30  days  from 
the  date  hof  no  claim  or  representation  in  respect  of  such  original 
certificate  is  made  to  the  directors  they  will  then  proceed  to  deal 
with  such  applicon  for  a  duplicate  or  other  new  certificate  or  certi- 
ficates. 

Offices,  .  ,  Secretary. 

Date,  . 
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RESOLUTIONS. 

CHAPTER  XIII. 

INTRODUCTORY  NOTES. 

Matters  which  are  to  be  submitted  to  general  meetings  or  to  direc- 
tors' meetings  are  generally  expressed  in  resolutions. 

As  to  Resolutions  of  General  Meetings. 

There  are  various  kinds  of  resolutions  from  time  to  time  passed  by 
general  meetings,  viz.:  — 

(1)  Special  resolutions. 

See  Companies  (Consolidation)  Act,  1908,  s.  69  (2),  infra,  p.   1092. 

(2)  Extraordinary  resolutions. 

See  Companies  (Consolidation)  Act,  1908,  s.  69  (1). 

(3)  Ordinary  resolutions:    that  is,  resolutions    only  requiring    a 

simple  majority. 

(4)  Eesolutions  which,  under  the  articles,  require   some   specified 

majority. 
The  articles  of  a  company  constantly  provide  that  certain  acts  Resolution 
shall  be  done  by  the  companu  in  qeneral  ■meeting — e.g.,  that  officers  o*  general 

•^  f      ^         ^  u  a  ^  meetings. 

shall  be  appointed  at  the  ordinary  general  meeting,  or  that  the 
directors  may  borrow  money,  or  declare  a  dividend,  or  convert  shares 
into  stock  with  the  sanction  of  the  company  in  general  meeting.  In 
such  cases  the  act  will  be  done  or  the  consent  given  by  an  ordinary 
resolution  of  the  members  of  the  company  present  in  person,  or  by 
[)roxy  (where  proxies  are  allowed),  at  a  general  meeting  of  the 
company.  Whether  the  meeting  to  pass  the  resolution  should  be  an 
■  ordinary  or  an  extraordinary  one  must  depend  on  the  nature  of  the 
l)usiness  and  the  articles  [supra,  p.  697].  In  either  case  the  meeting- 
must  have  been  duly  called  \_supra,  j)-  692],  and  a  proper  quoruiu 
must  be  present  [supra,  p.  697]. 

Unless  the  articles  otherwise  provide,  the  question  should  in  the  Show  of 
first  place  be  decided  by  a  show  of  hands  {supra,  p.  699),  and  the  "'^■"'^^• 
•  chairman  should  declare  the  result  accordingly,  and  his  declaration  of  chuirmat . 
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will  be  sufficient,  tliat  is,  jrrimd  facie  evideuce  or  conclusive,  accoid- 
iug  as  the  articles  or  Acts  provide.  "Sufficient"  means  sufficient 
until  the  contrary  is  proved.  Horbury  Bridge  Co.,  11  C.  D.  109. 
But  "conclusive"  is  more  efficacious.  It  means  final,  so  that  proof 
to  tlie  contrary  is  not  admissible.  See,  however,  R.  Clark  d  Co., 
(1911)  S.  C.  243,  Ct.  of  Sess.,  and  infra,  p.  1099. 
Poll.  A  poll  may  be  demanded  in  accordance  with  the  articles  (see  supra, 

pp.  699,  700),  and  if  properly  demanded  should  be  granted  by  the 
chairman  and  taken  in  due  course,  and  the  result  should  be  duly 
declared . 
Special  aud  j^u^  besides  ordinary  i-esolutions  it  is  very  common  to  provide^  by 

resolutions.  the  articles  that  certain  acts  shall  only  be  done  by  special  resolution 
of  the  comjiany  or  by  extraordinary  resolution.  Moreover,  the  Act 
of  1908  requires  or  enables  a  company  to  do  various  things  by  special 
or  extraordinary  resolution,  as  will  be  seen  in  the  notes  to  the  follow- 
ing- resolutions. 
Mode  of  It  will,  therefore,  be  convenient  here  to  state  what  is  meant  by 

.sneciaf  ^^^^  expressions  "special  resolution  "  and  "extraordinary  resolution  " 

resolution.        respectively.    This  appears  in  sect.  69  of  the  Act  of  1908  ats  follows: 


Definitions  oi        Sect.  69. — (1)  A  resolution  shall  be  an  extraordinary  resolution  when  it  has 

ex  raor  mary    ^^^j^  passed   by  a  majority  of   not   less   than   three-fourths   of   Such   members 

and  special  .  . 

resolution.  entitled    to   vote   as   are   present   in   person   or    by   proxy    (where   proxies   are- 

allowed)  at  a  general  meeting  of  which  notice  specifying  the  intention  tO' 
propose  the  resolution  as  an  extraordinary  resolution  has  l)een  duly  given. 

(2)  A  resolution  shall  be  a  special  resolution  when  it  has  been — 

(a)  passed    in    manner    required    for    the    passing    of    an    extraordinary 

resolution ;   and 

(b)  confirmed    l)y   a    majority    of    such    members   entitled    to    vote   as    arc 

present  in  person  or  by  proxy  (where  proxies  are  allowed)  at  a  sub- 
sequent general  meeting,  of  which  notice  has  been  duly  given,  and 
held  after  an  interval  of  not  less  than  fourteen  days,  nor  more  thaiL' 
one  month,  from  the  date  of  the  first  meeting. 

(3)  At  any  meeting  at  which  an  extraordinary  resolution  is  submitted  to  l)e 
passed  or  a  special  resolution  is  submitted  to  be  passed  or  confirmed,  a  declara- 
tion of  the  chairman  that  the  resolution'  is  carried  shall,  unless  a  poll  is 
demanded,  be  conclusive  evidence  of  the  fact  without  proof  of  the  number  or 
proportion  of  the  votes  recorded  in  favour  of  or  against  the  resolution. 

(4)  At  any  meeting  at  which  an  extraordinary  resolution  is  submitted  to  be 
passed  or  a  special  resolution  is  submitted  to.  be  passed  or  confirmed,  a  poll  may 
be  demanded,  if  demanded  by  three  persons  for  the  time  being  entitled  according 
to  the  articles  to  vote,  unless  the  articles  of  the  company  require  a  demand  by- 
such  number  of  such  persons,  not  in  any  case  exceeding  five,  as  may  be  specified 
in  the  articles. 

(5)  When  a  poll  is  demanded  in  aetcordance  with  this  section,  in  computing- 
the  majority  on  the  poll  reference  shall  be  had  to  the  number  of  votes  to  whiclii 
each  member  is  entitled  by  the  articles  of  the  company. 

(6)  For  the  purposes  of  this  section  notice  of  a- meeting  shall  be  deemed  to> 
be  duly  given  and  the  meeting  to  be  duly  held  when:  the  notice  is  given:  andl 
the  meeting  held  in  manner  provided  by  the  articles. 
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The  definitioiiis  contained  in  the  above  section  of  an  •  extraordinary 
resolution  "  and  of  a  "  special  i-esolution  "  do  not  very  far  depart  from 
the  corresponding  definitions  in  the  Act  of  1862  (sects.  51  and  129;. 

There  is,  however,  one  important  difference,  for  in  defining  extra- 
ordinary resolution,  sect.  69  makes  it  part  of  the  definition  that  the 
resolution  is  one  passed  at  a  meeting  convened  by  a  notice  "specify- 
ing the  intention  to  propose  tlie  resolution  as  an  extrmrdinary 
resolution.''  And  as  a  special  resolution  must,  under  sub-sect.  (2), 
be  passed  in  manner  required  for  the  passing  of  an  extraordinary 
resolution,  it  follows  that  the  first  meeting  to  pass  a  special  resolu- 
tion must  be  convened  in  like  manner,  that  is  to  say,  by  a  notice 
"specifying  the  intention  to  propose  the  resolution  as  an  extra- 
ordinary resolution,"  for  that  is  what  the  section  says. 

Hence,  in  drafting  the  notice  of  a  meeting  at  which  it  is  proposed  ^^'JJ^^^^'^^g^'^^J 
to  pass  a  resolution  capable  of  being  subsequently  confirmed  as  a  view  to  pass- 
special  resolution,  it  is  necessary  to  frame  the  notice  with  special  j.^^^fP^'j^^^ 
care  so  that  the  resolution  when  passed  and  confirmed  may  become 
a   "special  resolution"  within  the  definition  contained  in  sect.  69 
(set  out  siqjra,  p.  1092)  of  the  Companies  (Consolidation)  Act,  1908. 
Sub-sect.    (2)  of   that  section  says   that   "A  resolution  slrall   be  a 
special  resolution  when  it  has  been — 

(a)  passed  in  manner  required  for  the  passing  of  an  extraordinary 

resolution;  and 

(b)  confirmed  [in  manner  specified  in  the  section]." 
We  have  then  to  consider  what  is  "  the  manner  required  for  the 

passing  of  an  extraordinary  resolution."  The  earlier  part  of  sect.  69 
answers  this  question.  "A  resolution,"  says  that  part  of  the  section, 
"shall  be  deemed  to  be  an  extraordinary  resolution  when  it  has  been 
passed  by  a  majority  of  not  less  than  three-fourths;^of  such  members 
entitled  to  vote  as  are  present  in  person,  or  by  proxy  where  proxies 
are  allowed,  at  a  general  meeting  of  which  notice  specifying  the 
intention  to  propose  the  resolution  as  an  extraordinary  resolutioD 
has  been  duly  given."  Here,  then,  we  have  the  term  "extraordinary 
resolution  "  defined  in  a  single  sentence,  and  it  is  impossible,  on  any 
rule  of  construction,  to  ignore  any  portion  of  that  sentence.  All 
the  words  are  part  of  the  definition.  Not  only  must  the  resolution 
(a)  be  passed  by  the  specified  majority,  but  it  must  be  passed  at  u 
general  meeting  of  the  company;  and  (b)  that  meeting  must  be 
convened  by  a  notice  specifying  the  intention  to  propose  the  reso- 
lution "as  an  extraordinary  resolution."  Turning  back,  then,  to 
paragraph  (a)  of  sub-sect.  (2),  we 'find  that  part  of  the  statutory 
machinery  for  passing  a  special  resolution  is  that  the  resolution 
shall  be  passed  at  the  first  meeting  in  manner  required  for  passing 
an  extraordinary  resolution— that  is  to  say,  "  by  a  majority  of  not  less 
than  three-fourths  of  such  members  entitled  to  vote  as  are  present 
in  person,  or  by  proxy  where  proxies  are  allowed,  at  a  general  meet- 
ing of  which  notice  specifying  the  intention  to  propose  the  resolu- 


1094 


RESOLUTIONS.  [ChAI'.    XI II. 

tioii  as  an  extraordinary  resolution  has  been  duly  given,"  for  these 
are  the  very  words  of  the  section. 

No  doubt  it  is  easy  to  say  that  the  words  in  paragraph  (a)  of  sub-sect.  (2) 
merely  refer  to  tlie  three-fourths  majority,  but  if  this  is  their  meaning,  why 
did  not  the  Legislature  in  its  definition  say  so  ?  Nothing  would  have  been 
easier  than  to  do  this— to  substitute  for  the  paragraph  the  words,  "  (a)  passed 
by  the  majority  requisite  for  the  passing  of  an  extraordinary  resolution." 

But  the  fact  remains  that  the  Legislature  did  not  think  fit  to  use  these  words 
(for  the  very  good  reason  that  they  would  have  omitted  a  material  part  of  the 
definition),  and  this  being  so,  the  interpreter  cannot  disregard  the  words 
actually  used,  or  substitute  other  words  on  the  mere  conjecture  that  those  words 
would  more  accurately  express  the  Legislature's  meaning,  or  that  they  would 
be  the  equivalent  of  the  words  actually  used.  Some  people  suggest  that  as 
sect.  69,  in  substance,  re-enacts  the  law  previously  in  force  under  sect.  51  of 
the  Act  of  1832,  there  is  a  presumption  that  the  Legislature  did  not  int-end 
to  alter  that  law,  and  that  under  the  old  law  it  was  not  necessary  in  calling  the 
first  of  the  two  meetings  requisite  to  pass  a  special  resolution  to  say  that  such 
meeting  was  called  to  pass  the  resolution  "  as  an  extraordinary  resolution." 
But  this  way  of  reasoning  belongs  to  an  entirely  exploded  mode  of  construc- 
tion. In  Ex  parte  Griffith,  23  C.  D.  69,  it  was  contended  that  sect.  92  of  the 
Bankruptcy  Act,  1869,  ought,  if  possible,  to  be  treated  as  having  the  same 
meaning  as  the  former  legislation  on  the  same  su!)ject,  but  the  Court  of  Appeal 
refused  to  adopt  this  contention,  and  considered  that  it  was  the  duty  of  the 
Court  to  construe  the  new  section  as  it  stood.  "The  law,"  said  Jessel,  M.  R., 
"  has  now  been  put  into  a  different  shape  and  form,  and  our  duty  is  to  construe 
the  words  of  the  Act."  And  Lindley,  L.  J.,  said:  "What  we  have  to  consider 
is  the  true  construction  of  sect.  92.  I  emphatically  protest  against  being  led 
away  from  the  words  of  the  section  by  any  argument  that  the  standard  which 
the  Legislature  has  laid  down  is  equivalent  to  the  standard  of  the  old  law.  It 
may  be  so,  but  the  language  is  different,  and  our  duty  is  to  construe  that; 
language."  And  Bowen,  L.  J.,  said,  in  reference  to  the  former  decisions,  "  the 
first  thing  which  the  Court  did  was  to  discuss  the  question  whether  the  Act 
had  altered  the  old  law,  and  introduced  an  entirely  new  law,  and  they  came  to 
the  conclusion  that  it  had  not  altered  the  old  law.  Then  began  what  I  may 
call  a  complete  metaphysical  exploration  of  the  motives  of  people.  The  Courts 
first  adopted  a  supposed  verbal  equivalent  for  the  words  of  the  statute,  and 
then  pursued  the  old  inquiries  as  to  what  were  the  deductions  which  followed 
from  the  adoption  of  those  verbal  equivalents.  ...  I  think  it  is  the  wiser 
policy  to  go  back,  as  I  do,  in  a  humble  spirit  to  the  words  of  the  statute." 

This  mode  of  construction  accords,  too,  with  the  principles  laid  down  by 
Lord  Herschell,  in  Bank  of  England  v.  Vagliano,  (1891)  A.  C.  144,  namely, 
that,  "  In  construing  a  new  Act  of  Parliament  it  is  the  proper  course,  in  the 
first  instance,  to  examine  the  language  of  the  statute  to  ask  what  is  its  natural 
meaning  uninfluenced  by  any  considerations  derived  from  the  previous  state 
of  the  law,  and  not  to  start  with  inquiring  how  the  law  previously  stood,  and 
then  assuming  that  it  was  probably  intended  to  leave  it  unaltered  to  see  if  the 
words  of  the  enactment  would  bear  an  interpretation  in  conformity  with  this 
view."  These  words  were  used  with  reference  to  codifying  the  statute,  but  the 
same  principles  apply  to  a  consolidating  and  amending  Act,  like  the  Companies 
(Consolidation)  Act,  1908.  "The  principle,"  said  Chitty,  L.  J.,  in  the  Court 
of  Appeal  in  Thames  Conservators  v.  Smeed,  Dean  S;  Co.,  (1897)  2  Q.  B.  334, 
"  of  interpretation  of  a  codifying  Act  is  laid  down  by  Lord  Herschell  in  Bank 
of  England  v.  Vagliano,  supra;  a  statute  codifying  the  law  is  to  be  interpreted 
as  it  stands,  and  recourse  is  not  to  be  had  to  the  former  law  except  upon  some 
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special  ground,  such,  for  instance,  as  an  ambiguous  provision.  The  sumo 
principle  applies  to  such  an  Act  as  that  which  is  now  before  us,  but  in  a  lesn 
stringent  degree.  In  this  Act  the  clauses  of  the  repealed  Acts  are  found 
repeated,  but  often  in  altered  form  and  with  amendments,  whereby  the  sense 
may  be  in  a  great  measure  changed.  Speaking  generally,  I  think  that  the 
enactments  must  be  dealt  with  as  they  now  stand.   ..." 

And  as  to  the  necessity  of  attending  to  the  words  of  the  section,  see  Salomons 
V.  Salomons  ^  Co.,  (1897)  A.  C.  22. 

In  that  case  Lord  Halsbury,  L.  C,  said:  "I  can  only  find  the  true  intent 
and  meaning  of  the  Act  from  the  Act  itself."  And  in  the  same  case  Lord 
Watson  said:  "  What  the  Legislature  intended  to  be  done  or  not  to  be  done  can 
only  be  legally  ascertained  from  that  which  it  has  chosen  to  enact  either  in 
express  words  or  by  reasonable  and  necessary  implication."  "  I  know,"  said 
Lord  Herschell  in  the  same  case,  "  of  no  means  of  ascertaining  what  is  the 
intent  and  meaning  of  the  Companies  Act  except  by  examining  its  provisions." 

Following  these  authorities  the  only  safe  course  is  to  take  the  words  of 
sect.  69  as  they  stand.  What  the  Legislature  had  to  determine  was  how  a 
special  resolution  should  be  defined,  and  this  it  has  done  in  the  section.  It 
says  that  the  notice  of  the  first  meeting  must  state  the  intention  to  propose 
the  re-olution  "  as  an  extraordinary  resolution." 

To  disregard  the  words  will  result  in  the  supposed  special  resolution  not 
operating  as  a  special  resolution,  because  it  will  not  come  within  the  statutory 
definition  in  sect.  69.  So  that  the  increase  of  capital,  consolidation  of  shares, 
subdivision  of  shares,  alteration  of  articles,  and  the  like,  intended  to  be  effected 
by  the  special  resolution  will  be  void. 

Lastly,  it  is  said  that  in  Penarth  Pontoon  Co.,  W.  N.  (1911)  240,  a  learned 
judge  confirmed  a  reduction  of  capital,  although  the  resolution  had  not  been 
passed  in  strict  accordance  with  sect.  69  of  the  Act.  Too  much  reliance  should 
not  be  placed  on  such  a  decision:  there  was  no  argument.  It  can  afford  but 
little  security  to  those  who  in  a  contested  case  seek  to  justify  the  disregard  of 
the  plain  words  of  the  Act,  and  to  prove  that  to  be  a  special  resolution  which 
does  not  come  within  the  statutory  definition.  Besides,  sect.  52  of  the  Act 
precludes  subsequent  objection. 

The  following  points  should  be  noted  in  regard  to  an  extraordinary  Points  as  to 

resolution:—  extraordinary 

resolution . 

(a)  The  meeting  must  be  duly  convened  and  held  in  accordance 

with  the  section  and  the  articles  of  the  company.  s 

(b)  Accordingly  the  requisite   number  of  days'   notice   must  be 

given,  and  the  notice  must  specify  the  intention  to  propose 
the  resolution  as  an  extraordinary  resolution. 
(g)  There  must  be  a    proper    quorum    present    at    the    meeting. 
Cambrian    Co.,  23  W.  R.  409;    Romford    Canal    Co.,  24 
C.  D.  85. 

(d)  The  resolution  must  be  passed  by  a  majority  of  not  less  than 

three-fourths  of  such  members  of  the  company  entitled  to 
vote  as  are  present  in  person  or  by  proxy  (where  proxies 
are  by  the  articles  allowed)  at  the  meeting. 

(e)  A  declaration  of  the  chairman  that  the  resolution  is  carried  is 

to  be  conclusive  evidence  of  the  fact,  without  proof  of  the 
number  or  proportion  of  the  votes  recorded  in  favour  of 
or  against  the  resolution.  See  supra,  p.  700,  and  infra, 
p.  1098. 
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(fj  Upon  a  sliovv  ol  liaucLs,  hauds  only  can  be  counted,  not  proxies. 
Ern^t  V.  Loma  Co.,  (1897)  1  Ch.  1. 

(g)  [f  a  poll  is  demanded,  then  it  can  only  be  effectively  demanded 
by  tliiee  persons  tor  the  time  beinj^^  entitled  according  to 
the  articles  to  vote,  or  by  the  number,  whatever  it  may 
be,  fixed  by  the  company's  articles  for  demanding  a  poll — 
under  Table  A.  the  number  is  three  (T.  A.  Art.  56) — and 
entitled  to  vote  according  to  the  company's  articles  [or  (if 
the  articles  of  the  company  so  provide)  by  one,  two  or  four 
persons]. 

(h)  On  a  poll  the  majority  must  be  calculated  with  reference  to 
the  number  of  votes  to  which  each  member  voting  is  en- 
titled bj'  the  articles  of  the  company. 

In  regard  to  a  special  resolution  llie  following  further  points  should 
be  noted:  — 

(a)  The  resolution  must  be  passed  at  two  meetings  duly  convened, 

and  held  at  an  interval  of  not  less  than  fourteen  clear  days, 
and  not  more  than  one  calendar  month.  Railway  Sleepers 
Co.  (188o),  29  C.  D.  204;  and  see  Interpretation  Act,  1889, 
s.  3. 

(b )  Each  meeting  must  be  duly  convened  and  held  in  accordance 

with  the  .section  and  the  articles  of  the  company.  The 
notice  of  the  first  meeting  must  state  that  the  resolution 
"will  be  proposed  as  an  extraordinary  resolution."  See 
supra. 

(c)  There  must  be  a  proper  quorum  pre.sent  at  each  meeting. 

See  Cambrian  Co..  23  W.  R.  409;  Romford  Canal  Co., 
24  C.  D.  85. 

(d)  The  resolution  must  be  pa-^sed  at  the  first  meeting  by  a  three- 

fourths  majority,  whether  upon  a  show  of  hands  or  a  poll. 
Ayre  v.  Shelsey's  Adamunt  Cement  Co.,  21  T.  L.  R.  465. 
And  the  show  of  hands  must  precede  the  poll.  Horbiiry 
Bridge  Co.,  11  C.  D.  109.  Articles  cannot  alter  the  statu- 
tory majority  required  for  passing  a  special  resolution,  e.g., 
for  reduction  of  capital.  Ayre  v.  Shelsey's  Adamant  Cement 
Co.,  supra. 

(e)  The  resolution  must  be  confirmed  by  at  least  a  simple  majority 

of  the  votes  at  the  second  meeting. 

(f)  At  each  meeting,  unless  a  poll  is  duly  demanded,  a  declaration 

of  the  chairman  that  the  resolution  is  carried  is  to  be  con- 
clusive evidence  of  the  fact,  without  proof  of  the  number 
or  proportion  of  the  votes  recorded  in  favour  of  or  against 
the  resolution.     See  sect.  69  (4),  p.  1092,  supra. 

(g)  On  a  show  of  hauds,  hands  only  can  be  counted,  not  proxies. 

Ernest  v.  Loma  Co.,  (1897)  1  Ch.  1. 
(h)  At  a  poll  the  number  of  votes  each  member  voting  is  en- 
titled to  is  to  be  taken  into  account,  and  votes  by  proxy. 
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if  the  articles  permit,  are  to  be  allowed.     As  to  coavening 
the  two  meetinos  by  one  notice,  see  supra,  p.  696. 
Where  it  is  intended  to  pass  a  special  resolution  the  notice  of  the  Notice  of 
first  meeting  ought  to  inform  the  members  that  the  resolution  will  be  J.°  ^^^^ 
proposed  as  an  extraordinary  resolution.     Usually  the  notice  further 
states   that  if   the  resolution  is   passed  by  the   requisite   majority 
it  will  be  submitted  for  confirmation  as  a  special  resolution  to  a 
subsequent  meeting.     But  the  intention  so  to  submit  it  need  not  be 
expressly  stated.     Thus  a  resolution  purporting  to  alter  the  memo- 
randum or  the  articles,  or  a  resolution  that  can  oiily  take  effect  as 
an  alteration  of  the  memorandum  or  articles,  implies  an  intention  to 
deal  with  the  matter  by  special  resolution.     In  preparing  a  notice, 
it  is  to  be  borne  in  mind  that  members  are  deemed  to  have  notice  of 
the  Act,  and  of    the  company's    memorandum    and    articles.      See 
Campbell's  case,  9  Ch.  1,  and  supra,  p.  1048.     Sect.  69  (1),  (2)  o! 
the  Act  says,  in  regard  to  a  special  resolution,  as  weU  as  an  extra- 
ordinary resolution,   "of   which  notice  specifying  the  intention   to 
propose  the  resolution  as  an  extraordinary  resolution  has  been  duly 
given";  and  where  practicable,  it  is  desirable  to  set  out  the  exact 
terms  of  the  resolution;   but  it  seems  that  the  words  are  not  to  be 
strictly  construed,  and  that  where  full  and  fair  notice  of  the  character 
of  the  proposed  resolution  is  given,  that  will  suffice,  even  though 
the  exact  terms  are  not  set  out.     See  Imperial  Batik  v.  Bank  of 
Hindustan,  6   Eq.  91.      Even  where  the  notice  sets  out  the  exact  Amendmeiit 
terms  of  the  proposed  resolution,  it  seems  that  an  amendment  may 
be  proposed  and  adopted  at  the  first  meeting  provided  that  it  comes 
witliin  the  scope  of  the  notice  and  does  not  commit  the  meeting  to 
anything  more  onerous  than    the  resolution    itself.      Thus,  where 
notice  of  a  resolution  to  tix  the  directors'  remuneration  at  a  specified 
sum  was  given,  it  was  held  that  the  resolution  was  effective  notwith- 
standing that  it  was  passed  with  an  amendment  reducing  the  remu- 
neration to  a  smaller  figure.     Torbock  v.   Lord  Westbunj,  (1902) 
2  Ch.  871.     So  where  the  notice  specified  several  resolutions,  some 
ultra  vires  and  others  intra  vires,  and  all  were  passed,  the  intra  vires 
resolutions  were  held  good.     Thompson  v.  Henderson's  Transvaal 
Estates  Co.,   (1908)   1   Ch.   765.     In  a  recent  case,  Belts,  Ltd.    v. 
Mamaghten,  (1910)  1  Ch.  430,  a  Jiotice  to  "  reappoint  three  auditors  " 
was  held  to  cover  an  appointment  of  two  additional  directors,  but 
as  to  this,  see  further,  p.  692. 

An  imperfect  notice  cannot  be  aided  by  disclosure  at  the  meeting,  Imperfect 
for  the  rights  of  absentees  must  be  regarded;  the  notice  may  have 
induced  them  to  absent  themselves.  Clinch  v.  Financiul  Corpora- 
tion, 5  Eq.  481;  supra,  p.  694;  Teede  and  Bishop,  Ltd.,  W.  N. 
(1901)  52;  84  L.  T.  561;  and  see  the  remarks  of  Kekewich,  J.,  in 
Tiessen  v.'  Henderson,  (1899)  1  Ch.  861. 

But  there  can  be  no  amendment,  at  the  second  meeting,  of  the 
resolution  as  passed  at  the  first  meeting:  it  must  either  be  confirmed 
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or  rejected  simpliciter.     Wall  v.  London  and  Northern  Assets  Cor- 
poration, (1898)  2  Ch.  4G9. 
Difficulty  in         Sometimes  there  is  a  diliiculty  in  convening  or  holding  a  general 

convcmng         lueeting:;  it  may  be  that  the  articles  require  a  lareor  quorum  for  a 

geueral  meet-  °  ,     ''  ,  ... 

in*' from  want  general  meeting  than  can  bo  got  together.     In  such  case  it  is  con- 


of  prescribed 
quiinun  or  of 
directors. 


ceived  that  the  members  present  would  constitute  a  quorum.  Lord 
Davey  so  advised,  when  at  the  Bar.  Again,  where  there  are  no 
directors  there  may  be  a  difficulty  as  to  convening  a  meeting, 
whether  under  the  articles  or  under  sect.  66  of  tlie  Companies  Act. 
1908.  In  such  cases  it  may  be  necessary  to  call  in  aid  sect.  G7  of  th<' 
Companies  Act,  1908,  which  provides  as  follows  :- 

"  In  default  of  and  subject  to  any  regulations  in  the  articles — 

(i.)  A  meeting  of  a  company  may  be  called   by  seven  days'  notice;  in 

writing  served  on  every  member   in  manner  in   which   notices  arc 

required  to  be  served  by  Table  A.  in  the  I'^irst  Schedule  to  this  A(5t : 

(ii.)  Five  members  may  call  a  meeting; 

(iii.)  Any   person  elected   by  the  members   present  at  a  meeting  may    I)f- 

chairman  thereof; 
(iv.)  Every  member  shall  have  one  vote."    Sect.  67. 


No  proxies  on 
show  of 
hands. 


chairman. 


Jessel,  M.  R.,  in  Brick  and  Stone  Co.,  W.  N.  (1878)  140;  22  S.  J. 
G25,  was  of  opinion  that  sect.  52  of  the  Companies  Act,  18G2, 
which  the  above  .section  reproduces,  was  applicable  where  it  was 
impraciicable  to  call  a  meeting  in  aceordante  with  the  articles,  e.g., 
where  there  were  no  directors;  and  this  view  has  been  frequently 
acted  on. 

It  has  been  decided  by  the  Court  of  Appeal  in  Ernest  v.  Loma 
Gold  Mines,  (1897)  1  Ch.  1  (overruling  Bidivell  Brothers,  (1893)  1 
Ch.  603),  that  proxies  cannot  be  counted  on  a  show  of  hands. 

The  show  of  hands  having  been  taken,  the  chairman  must  state  the 
result,  for  that  is  part  of  his  duty  as  chairman,  and  if  the  resolution 
Declaration  of  ^^^  been  carried  by  the  requisite  majority,  he  should  say:  "I  declare 
that  the  resolution  has  been  carried,"  and  such  declaration  should  be 
duly  recorded  in  the  minutes  in  accordance  with  sect.  71  of  the  Com- 
panies Act,  1908;  see  supra,  p.  745. 

To  such  a  declaration  special  efficacy  is  given  by  sect.  G9  (3)  of  the 
Act,  for  that  section,  as  appears  above,  provides  that  "a  declaration 
of  the  chairman  that  the  resolution  is  carried  shall,  unless  a  poll  is 
demanded,  be  conclusive  evidence  of  the  fact  without  proof  of  the 
number  or  proportion  of  the  votes  recorded  in  favour  of  or  against  the 
same." 

The  chairman's  declaration  is  therefore  conclusive  subject  to  a 
poll.  It  is  conclusive,  that  is,  unless  a  poll  is  demanded,  and  this 
demand  must  be  by  three  persons  for  the  time  being  entitled  accord- 
ing to  the  articles  to  vote,  unless,  &c.  (see  sect.  69  (4)).  Articles 
commonly  require  more  than  the  statutory  minimum  (three)  of  per- 
sons to  demand  a  poll — e.g.,  five — and  where  they  do  their  require- 


When 
conclusive. 
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ments  must  be  conformed  to;  so  also  where  only  one  or  two  or  four 
persons  may  by  the  articles  be  empowered  to  demand  a  poll.  The 
number  required  by  the  articles  must  not  in  any  case  exceed  five 
(sect.  69  (4)). 

There  have  been  various  decisions  as  to  the  meaning  of  the  word  Cleaning  of 
"conclusive  "  in  the  corresponding  section  of  the  Act  of  1862.  Hall, 
V.-C,  held  that  the  word  in  effect  precluded  evidence  that  there  was 
no  quorum  lat  the  meeting  (Brynmaur  Co.,  W.  N.  (1877)  45), 
although  in  point  of  law  a  meeting  at  which  there  is  no  quorum  is 
not  a  meeting.  But  this  decision,  it  is  submitted,  went  ioo  far,  for 
the  section  only  makes  the  declaration  conclusive  where  it  is  made 
■'at  any  meeting,"  which  must  mean  a  meeting  duly  convened  and 
constituted. 

Where,  however,  the  meeting  has  been  duly  convened  and  held, 
and  the  chairman  has  in  fact,  upon  a  show  of  hands,  declared  that 
the  resolution  has  been  carried,  and  no  poll  has  been  demanded,  as 
aforesaid,  the  declaration  is  conclusive  that  the  requisite  majority 
has  voted  in  favour  of  the  resolution.  It  was  so  held  by  the  Court 
of  Appeal  in  Re  Gold  Co.,  11  C.  D.  718.  In  that  case  the  chairman 
declared  the  resolution  passed.  His  declaration  was  impeached  as 
incorrect,  on  the  ground  that  out  of  seventeen  members  present, 
only  eleven  voted  in  favour,  whilst  two  voted  against  and  four  ab- 
stained from  voting  on  the  resolution;  but  the  Court  held  that  the 
declaration  was  conclusive  that  the  resolution  had  been  passed  by 
the  requisite  majority,  on  the  ground  that  the  section — the  corre- 
sponding section  of  the  Act  of  1862 — so  provided.  Strang-e  to  say, 
however,  in  Young  v.  South  African,  do.  Syndicate,  (1896)  2  Ch. 
268,  a  learned  judge  disregai'ded  this  decision,  and  in  effect  held  that 
the  declaration  was  not  conclusive  where  it  was  proved  to  the  Court 
that  the  declaration  of  the  chairman  was  in  fact  incorrect.  This 
decision  treated  the  word  "conclusive"  as  equivalent  to  the  words 
"  'prima  facie,"  although  the  Legislature  was  clearly  alive  to  the  "^ 

distinction  between  the  two  expressions,  for  it  provided  in  several 
sections  of  the  Act  of  1862,  e.g.,  31  and  37  (Companies  Act,  1908, 
ss.  23,  33),  that  something  shall  be  "prima  facie"  evidence,  whereas 
in  sect.  51  (Companies  Act,  1908,  s.  69)  it  provided  that  something 
shall  be  "conclusive"  evidence.  The  decision  referred  to  was  un- 
favourably commented  on  in  the  last  edition  but  two  of  this  work, 
and  before  very  long  Cozens-Hardy,  J.,  in  Hadleigh  Castle  Gold 
Mi7ies,  (1900)  2  Ch.  419,  declined  to  follow  it,  and  held,  in  accordance 
with  the  words  of  the  section  and  the  decision  of  the  Court  of  Appeal 
in  Gold  Co.,  supra,  that  the  section  meant  what  it  said,  and  that 
the  chairman's  declaration  was  conclusive,  not  prima  facie,  evidence. 
And  soon  afterwards  the  Court  of  Appeal  in  Arnot  v.  United  African 
Lands,  (1901)  1  Ch.  518,  took  the  same  view,  and  overruled  Young  v. 
South  African,  dc.  Syndicate,  supra,  tlius  making  it  clear  beyond 
all  question  that  the  words  "  conclusive  evidence  "  in  sect.  69  are 
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Notice  of 
meetings. 

Notice  to 
Registrar. 


k)  have  full  effect.  It  has,  however,  beeu  held  that  a  chainuan's 
declaration  is  not  conclusive  wliorc  in  making  it  he  stiitet;  tlio  hgaires 
for  and  against,  and  those  figures  show  that  he  erroneously  declares. 
Caratal  New  Mines  Ltd.,  (1902)  2  Ch.  498.  Or  where  on  tlie  face 
of  the  proceedings  it  is  plain  that  the  resolution  has  not  been  carried 
by  the  requisite  majority.    Clark  d  Co.,  (1911)  S.  C.  243  Ct.  of  Sesi-s. 

As  to  notices  convening  meetings  to  pass  resolutions,  whether 
special,  extraordinary,  or  otherwise,  see  supra.  Forms  433  et  seq. 

As  to  notices  to  be  given  ta  the  Registrar  of  Companies  upon 
passing  of  a  special  i-esolution,  see  supra,  Form  236. 


Ordinar}' 
resoliitioiii< 


.46-  to  Ordinary  liesolution^. 

An  ordinary  resolution  merely  I'ecjuires  upon  a  show  of  hands  a 
simple  majority  of  the  voters  present,  and,  if  a  poll  be  demanded,  a 
simple  majority  of  the  votes  given  thereat,  whether  in  person  or  by 
proxy. 

"It  cannot  be  disputed,"  said  Lord  Hardwicke,  C,  in  Att-Gen.  v. 
Day,  2  Atk.  212,  "that  whenever  a  certain  number  of  persons  are 
incorporated  a  major  part  of  them  may  do  any  corporate  act,  so  if  all 
be  summoned  and  part  appear,  a  major  part  of  those  that  appear  may 
do  the  corporate  act,  though  nothing  be  mentioned  in  the  charter  of 
the  major  part."  See  Grant  v.  (hiited  Sivitchback  Rail.,  40  C.  D. 
135. 

But  this  principle — of  the  majority  ruling — as  applied  to  com- 
panies under  the  Act  of  1908,  is  subject  to  the  Act  and  to  the  memo- 
randum and  articles  in  each  case  applicable.  Hence,  it  is  necessary  to 
see  that  the  meeting  is  duly  convened;  that  the  resolution  is  one 
which  can  properly  be  put  to  tlie  meeting;  that  the  requisite  quorum 
is  present;  that  the  regulations  as  to  voting  are  duly  observed;  and 
tJiat  in  any  ca.se  the  sense  of  the  meeting  is  taken  in  the  first  instance 
by  a  show  of  hands;  and  afterwards,  if  a  poll  be  demanded,  by  poll 
in  the  ordinary  way,  sect.  71  of  the  Act  being  borne  in  mind. 


Specified 
majority 
resolutions. 


Resolutions  lahich  under  the  Articles  require  some  Specified  Majority. 

Occasional!}'  the  articles  provide  that  something  may  be  done  by  or 
with  the  sanction  of  a  resolution  passed  by  a  majority  of  a  special 
character,  e.g.,  a  majority  of  those  members  present  in  person  or 
by  proxy,  and  entitled  to  three-fourths  of  the  votes  to  which  all  the 
members  present  in  person  or  by  proxy  are  collectively  entitled. 

In  such  case  the  resolution  cannot  have  effect  unless  it  conforms  to 
the  articles  and  is  passed  by  the  requisite  majority,  or  unless  it  is 
passed  as  a  special  resolution. 

But  if  the  Legislature  has  said  that  something  may  be  done  by 
special  resolution,  e.g.,  the  company's  capital  reduced,  it  is  not  com- 
petent to  the  company  to  require  by  its  articles  a  larger  majority 
for  the  purpose.     Ayre  v.  Shelsey's  Adaninnt  Co.,  21  T.  L.  E.  464. 


INTRODUCTORY  NOTES.  ll<»i 


As  to  Resolutions  of  Directors. 

The  decisions  of  directors  at  board  meetings  are  usually  expressed  Directors' 
in  the  form  of  resolutions,  but  it  is  not  essential  to  their  validity  that  ^^^^  " 
they  should  be  embodied  in  formal  resolutions,  and  even  where  a 
formal  resolution  is  proposed  and  passed  ,the  auinutes  not  imoommonly 
do  not  record  the  precise  terms  thereof,  but  state  merely  the  effect, 
e.g.,  a  contract,  &c.,  was  submitted  and  approved;  the  chairman  was 
authorized,  &c. 


Resolutions  generally. 

In  framing  a  resolution,  whether  for  a  general  meeting  or  a  board  Greueral 

"  .  .     .        ,  ,  .        observatiuii.- 

meeting,  it  is  of  great  importance  to  express  it  in  clear  and  precise 

terms.  Thus,  in  the  case  of  a  resolution  to  increase  the  capital,  the 
resolution  should  be  to  the  effect  that  the  capital  be  increased,  &e., 
not  merely  that  it  is  "desirable  to  increase  the  capital."  Again,  care 
should  be  taken  not  to  deal  merely  contingently  with  matters  which 
under  the  Act  must  be  dealt  with  definitely,  e.g.,  not  to  resolve  that, 
■'if  the  directors  think  fit,"  the  shares  outstanding  shall  be  sul)- 
divided;  or  that,  "if  the  directors  are  unable  to  raise  the  requisite 
funds,  the  company  be  wound  up  voluntarily."  It  might  be  supposed 
that  points  like  these  are  not  likely  to  be  overlooked  by  those  who 
frame  resolutious,  but  experience  shows  that  they  often  are. 

So,  too,  as  regards  resolutions  of  directors.  They  should,  where  it 
is  so  intended,  express  a  clear  determination,  and  should  comprise  the 
incidental  provisions  requisite  for  giving  effect  to  the  resolution; 
thus,  if  a  call  is  to  be  made,  care  should  be  taken  that  the  resolution 
states  the  amount  of  the  call,  the  time  for  payment,  the  place  foi- 
payment,  and  to  whom  the  call  is  to  be  made  payable;  and  if  it  is 
to  be  paid  by  instalments,  then  the  amount  of  each  instalment  and  the 
time,  &c.  for  payment  (see  p.  654).  Again,  if  a  transfer  of  shares 
is  to  be  passed,  the  resolution  should  provide  not  only  for  the  approval 
and  registration  of  the  transfer,  but  for  the  issue  of  the  certificate 
to  the  transferee.  And  so  in  the  case  of  a  mortgage  the  resolution 
should  deal  with  the  execution  of  the  mortgage  deed,  and,  if  neces- 
sary, the  delivery  thereof  conditionally  on  payment  of  the  mortgage 
money,  and  should  give  directions  as  to  how  the  mortgage  money 
is  to  be  paid,  and  any  other  subsidiary  matter  that  the  special  circum- 
stances of  the  case  may  require. 


Jl<>5t,  RESOLUTIONS.  [CHAI'.   XlJl. 


PRECEDENTS. 


Alteration  of  Articles. 

Form  458.     That  the  articles  of  association  be  altered  in  manner  following:  — 
Alteration  (^)  Article  5  shall  be  cancelled. 

of  articles.  (b)  In  Article  7  the  word  "  four  "  shall  be  substituted  for  the  word 

"seven." 

(c)  The   following^  article  shall    be    substituted    for   Article    20, 

nameW,  "  The  coy  may,"  &c. 

(d)  The  following  article  shall  be  inserted  after  Article  24,  namely, 

24a,  "  The  directors  may,"  &c. 

(e)  The  directors  may  at  any  time,  &c.,  and  Article  30  shall  be 

modified  accordingly. 

Sect.  13  of  the  Act  of  1908  (replacing  sect.  50  of  the  Act  of  1862)  provides 
*hat — 

(1)  Subject  to  the  provisions  of  this  Act  and  to  the  conditions  contained  in 
its  memorandum,  a  company  may  by  special  resolution  alter  or  add  to 
its  articles;  and  any  alteration  or  addition  so  made  shall  be  as  valid 
as  if  originally  contained  in  the  articles,  and  be  subject  in  like  manner 
to  alteration  by  special  resolution. 
^2)  The  power  of  altering  articles  under  this  section  shall,  in  the  case  of  an 
unlimited  company  formed  and  registered  under  the  Joint  Stock  Com- 
panies Acts,  extend  to  altering  any  regulation.s  relating  to  the  amount 
of  capital  or  its  di.stribution  into  shares^  notwithstanding  that  those 
regulations  are  contained  in  the  memorandum. 
The  section,  it  is  to  be  observed,  only  gives  power  to  alter  or  add  to  "  the 
articles  "  of  the  company,  as  distinguished  from  its  memorandimi  of  association. 
The  conditions  in  the  memorandum  cannot  be  altered,  except  in  the  manner 
and  to  the  extent  permitted  by  the  Act.     Ashbury  v.  Riche,  L.  R.  7  H.  L.  653; 
Ashbury  v.  Watson,  30  C.  Div.  376. 

As  to  the  power  to  alter  the  articles,  see  supra,  p.  636;  and  in  particular 
Andretvs  v.  Gas  Meter  Co.,  (1897)  1  Ch.  361;  Allen  v.  Gold  Reefs  of  West 
Africa  Co.,  (1900)  1  Ch.  656;  and  James  Calmer,  Limtd.,  (1897)  1  Ch.  524, 
in  which  last  case  it  was  held  that  the  power  to  alter  the  articles  extends  even 
to  voting  rights. 

A  company  cannot  exempt  any  article  from  liability  to  alteration.  MaUeson 
•v.  National  Insurance  Co.,  (1894)  1  Ch.  200. 

Where  a  resolution  is  intended  to  authorize  or  eifect  something  not  authorized 
by  the  articles  as  they  stand,  it  may  be  desirable  in  some  cases,  in  the  first  place, 
TO  alter  the  articles  so  as  to  give  the  necessary  authority  and  then  to  exercise 
that  authority.  See  Imperial  Hydropathic  Co.  v.  Ilampson,  23  C.  Div.  1, 
where  Cotton,  L.  J.,  said:  "In  my  opinion  it  is  an  entire  fallacy  to  say  that 
because  there  is  power  to  alter  the  regulations,  you  can,  by  a  resolution  which 
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might  alter  the  regulations,  do  that  which  is  contrary  to  the  regulations  as  they  Form  458. 
stand  in  a  particular  and  individual  case."  But  too  much  stress  must  not  be 
laid  on  these  words.  They  were  not  intended  to,  nor  could  they,  in  effect,  over- 
rule Campbell's  case,  9  Ch.  1,  or  Teasdale's  oase,  9  Ch.  54,  and  both  those  cases 
show  that  a  special  resolution  may  operate  as  an  alteration  of  the  articles  or 
memorandum  without  any  express  reference  to  either.  See  also  Taylor  v. 
Pilsen  Co.,  27  C.  D.  268. 

A  company  cannot,  however,  pass  a  resolution  to  reduce  its  capital  at  the 
same  meetings  at  which  it  alters  its  articles,  so  as  to  give  itself  the  necessary 
authority.  Patent  Invert  Sugar  Co.,  31  C.  Div.  166,  following  West  India  and 
Pacific  S.S.  Co.,  9  Ch.  Ap.  11,  12,  n. ;  Oregon  Mortgage  Co.,  (1910)  S.  C. 
96'4  Ct.  of  Sess.  Nor  can  it  sub-divide  its  shares  at  the  same  meetings  at  which 
it  takes  power  to  sub-divide  the  same.  The  power  must  be  given  before  it  can 
be  exercised. 


That  the  regulations  contained  in  the  printed  document  submitted    Form  459. 
to  the  meeting,  and  for  the  purpose  of  identification  subscribed  by  the  New  articles 
chairman  thof,  be  and  the  same  are  hby  approved,  and  that  such 
regulations  be  and  they  are  hby  adopted  as  the  articles  of  the  coy, 
in  substitution  for,  and  to  the  exclusion  of,  all  the  existing  articles 
thof. 

Where  a  large  number  of  alterations  have  to  be  made,  it  is  generally  more  ' 
•convenient  to  adopt  a  new   set  of  articles  altogether.      Where  this   course  is   ' 
adopted  a  copy  of  the  new  regulations  should  lie  for  inspection  at  the  office,  ' 
and  the  notice  convening  the  meetings  should  state  the  fact;  and  in  some  cases  • 
it  may  be  deemed  expedient  to  send  out  printed  copies  of  the  proposed  new 
articles    with    the    notices.      According    to    the   decision    of   Kekewich,    J.,    in 
Normandy    v.    Ind,    Coope    ^-    Co.,    (1908)    1    Ch.    84,    the    notice    should    call 
attention   to    any   material    alterations,    but    sect.    69     does     not     so     provide. 
See   supra,    p.    1094.       Where   it   is   desired    that   the    meeting     shall     be     at  . 
liberty  to  amend  the  draft  at  the  meeting,  the  notice  must  be  specially  framed,  i 
e.g.,  let  it  convene  the  meeting  (1)  to  consider  and,  if  thought  fit,  approve  the  . 
draft  new  articles  which  will  be  submitted  to  the  meeting;  and  in  the  event  of 
the  approval   thereof,   with  or   without   modifications,    (2)    to   consider   and,   if 
thought  fit,  to  pass  a  resolution  to  the  effect  "  that  the  new  articles  already 
^approved  by  this  meeting,  and  for  the  purpose,"  &c.,  as  in  Form  459.  *> 

The  notice  should  state  that  a  copy  of  the  new  articles  is  enclosed,  or  that  ;i 
copy  of  the  proposed  new  articles  may  be  seen  at  the  company's  office. 

When  new  articles  are  adopted,  care  must  be  taken  not  to  insert  any  clause 
inconsistent  with  the  memorandum  of  association. 


That  the  regulations  contained  in  Table  A.,  in  so  far  as  they  apply'  Form  460 

lo  this  coy,  be  altered  as  follows:- —  : 

Modification 

1.  In  clause  \hB  words shall   be   substituted  for  the  of  Table  A. 

words  . 

2.  Clause shall  no  longer  apply. 

.3.   The  following  clause  shall  be  substituted  for  clause . 

4.   The  words  following  shall  be  inserted  in  clause imme- 
diately after  the  word where  that  word  first  occurs. 

-5.  The  words shall  be  added  at  the  end  of  clause . 
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Increase  of  Capital. 

•/ 
Torm  460a/       T^^at  the  capital  of  the  coy  be  increased  to  oO,OOOZ.,  I>y  thi'  creation 

^    7  r^*£>t"  2,0UU  new  shares  of  5^  eacli. 

Increase  of  /  ^"^ 


capital . 


The  power  to  increase  the  capital  is  generally  made  exerciscable  by  the 
company  in  general  meeting,  i.e.,  by  an  ordinary  resolution  of  a  simple 
majority,  or  by  special  or  extraordinary  resolution,  or  by  the  company  simply. 
In  the  last  case  the  directors  can  generally  exercise  the  power  under  their 
general  powers  of  management.     See  Table  A.,  clause  71.     See  p.  (583,  supra. 

In.  Kofyfontein  Mines  v.  Moseley,  (1911)  A.  C.  409,  it  was  held,  on  con- 
struction of  the  articles,  that  though  tiic  directors  had  power  under  the  articles 
to  increase  the  capital  by  the  creation  of  new  shares,  they  h.od  no  power  to  issue 
such  shares  without  the  sanction  of  a  general  meeting. 

See  further  as  to  increase  of  capital  and  creation  of  preference  shares,  supiu. 
J).  683  et  srq.,  and  supra,  p.  812. 

Whenever  capital  is  increased,  whether  by  resolution  of  the  company  or  by 
resolution  of  the  directors,  notice  to  the  Registrar  must  be  given  within  lifteen 
days  from  the  date  of  the  passing  of  the  resolution,  or  in  default  the  company 
and  every  director  and  manager  will  be  lialile  to  a  penalty  of  5/.  j)er  day. 
See  sect.  44  of  the  Act,  and  ixfra.  Appendix. 

And  the  duty  imposed  by  Table  13.  of  the  Act  on  the  increase,  and  that 
imposed  by  the  Stamp  Act,  1891,  s.  112,  must  also  be  paid.  See  mtprc,  pp.  486 
cf  seq. 

As  to  stamping  and  delivering  the  statement  of  the  amount  of  increase,  see 
sect.  5  of  the  Revenue  Act,  1903  (3  Edw.  7,  c.  46). 

Upon  increasing  the  capital,  it  is  not  necessary  to  purport  to  alter  the  memo- 
randum of  association,  e.g.,  by  resolving  that  the  conditions  contained  in  the 
company's  memorandum  of  association  be  altered  by  increjising,  &c.  Campbell's 
case,  9  Ch.   21. 


Form  461. 

Ordinary 
shares  at  a 
premium. 


1.  That  the  capital  of  the  coy  1)6  increased  to  £ by  the  creation 

of  20,000  additional  ordinary  shares  of  \l.  each  ranking  for  dividend 
and  in  all  other  respects  pari  passu  with  the  existing  ordinary  shares 

in  the  coy. 

2.  That   the  sd  20,000  additional  shares  be   offered  in  the  first 
instance  at  a  premium  of  21.  10s.  per  share  to  the  members  of  the  coy 

holding  five  or  more  ordinary  shares]  in  proportion  as  nearly  as  may 
be  to  the  number  of  ordinary  shares  held  by  them  resply,  and  upon 
the  footing  that  the  full  amount  of  each  share  taken  up  phis  the 
premium  (making  together  3/.  10s.  per  share)  shall  be  pd  to  the  coy 
on  acceptance  of  the  offer,  and  that  such  offer  be  made  by  notice 
specifying  the  number  of  shares  to  which  the  member  is  entld,  and 
limiting  a  time  mthin  which  the  offer  if  not  accepted  by  payment 
will  be  deemed  to  be  declined,  and  that  the  directors  be  empowered 
to  dispone  of  the  shares  not  taken  in  response  to  such  offer  as  they 
consider  expedient  in  the  interests  of  the  cov. 
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1.  That  the  capital  of  the  coy  be  increased  by  the  creation  of  30,000    Form  462. 
shares  of  ol.  each.  :^ 

2.  That  66,125^.,  part  of  the  reserve  fund  of  the  coy,  be  distributed  par  and  bonub 
among'  the  shareholders,  by  way  of  bonus,  free  of  income-tax,  iu  *»  be  paid, 
proportion  to  the   number  of  shares  held  by  them  resply,  on  the 

17th  December,  1909,  and  that  such  bonus  be  payable  on  the  28th 
December,  1909. 

.'3.  That  the  directors  be  authorized  to  offer  at  par  to  each  share- 
holder shares  of  the  coy  equal  in  nominal  amount  to  the  bonus  pay- 
able to  him  under  the  last  preceding  clause  of  the  resolution,  and 
that  the  nominal  amount  of  such  shares  be  pd  to  the  coy  upon 
applicon,  on  or  before  the  28th  December,  1909,  such  shares  not  to 
participate  iu  any  dividend  declared  in  February,  1909,  in  respect 
of  profit  accrued  up  to  31st  December,  1909,  but  to  participate  iu 
any  dividend  declared  thereafter  pro  rata  with  the  existing  capital. 

4.  That  the  directors  be  authorized  to  dispose  of  any  shares  offered 
to  a  shareholder  under  the  last  preceding  clause,  and  declined  or  not 
accepted  by  him  within  such  time  as  the  directors  may  appoint,  to 
such  persons  and  upon  such  terms  as  the  directors  may  think  fit. 

In  the  above  case  the  shares  (ordinary)  were,  at  a  largo  premium,  so  that  there 
was  a  practical  cert^iinty  that  the  new  shares  would  be  taken  up. 


That  there  be  added  to  clause  23  of  the  arts  of  asson  of  the  coy    Form  463. 

express  authority  to  the  directors  if  and  when  the  adventurers  named  ^     ~. 

•        1  1    1      f  IP  Contingent 

in  the  sd  draft  agreemt  become  entld  to  an  allotment  thot  to  create  power  to 

and  issue  not  e.xceeding  1,200  A.  shares  of  10/.  each  mcntd  in  the  directors  and 

said  draft  agreemt  with  the  rights  and  privileges  following  attached 

thereto: — 

(a)  Each  of  the  sd  new  shares  shall  rank  for  dividend  as  if  the 

same  were  two  of  the  ordinary  shares  of  10?.  each  fully  pd. 

(b)  Each  of  the  sd  new  shares  sliall  confer  on  the  holders  the  right 

to  two  votes  at  a  general  meeting. 

(c)  In  the  A\inding-up  of  tlie  co}^  each  of  the  sd  shares  shall  rank  in 

the  distribution  of  assets  as  if  the  same  were  two  ordinary        ^ 
shares  of  10/.  each  fully  pd. 


Preference  Shares. 

Power  to  increase  capital  can,  as  already  mentioned  \suprr/,  p.  683],  be  taken 
by  special  resolution  where  the  articles  do  not  contain  the  necessary  authority. 

And  the  shares  in  the  new  capital  can  be  given  any  preference  or  priority 
over  the  shares  in  the  original  capital,  unless  the  memorandum  of  association 
contains  something  which  is  inconsistent  with  such  an  alteration  of  rights. 

Even  if  both  memorandum  and  articles  of  a  company  arc  silent  on  the  subject, 
there  is  no  implied  condition  that  preference  shares  shall  not  be  issued  if  the 
shareholders  so  resolve.     Aii^rews  v.  Gas  Meter  Co.,  (1897)  1  Ch.  361. 

But  the  power  to  create  preference  shares,  being  in  derogation  of  existing 
P.  4  B 
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rights,  must  be  plain  and  unequivocal.  Thus  pow(<r  in  the  artieh>3  to  increase 
the  capital  "  by  the  issue  of  new  shares  of  such  nominal  amount,  and  on  such 
conditions  as  such  resolution  may  determine,"  is  not  sufficient  to  authorize  the 
issue  of  preference  shares.  Melhado  v.  Hamilton,  21  W.  R.  619;  29  L.  T. 
X.  S.  364. 

If  the  articles  authorize  an  increase  of  capital  by  the  issue  of  new  shares 
"  with  such  rights  and  privileges,  or  with  such  restrictions  and  on  such  terms 
and  conditions  as  the  company  in  general  meeting  directs,"  preference  shares 
can  be  created.     IVebb  v.  Earle,  20  Eq.  556. 

So  where  there  was  power  to  increase  the  capital  in  such  manner,  and  to  be 
issued  with  and  subject  tt)  such  rules,  regulations,  privileges  and  conditions  as 
the  company,  &c.  should  think  fit,  Sir  George  Jessel,  M.  R.,  held  that  tlie  words 
"privileges  and  conditions  "  were  words  of  extensive  meaning,  and  i'ully  autho- 
rized the  issue  of  new  shares  with  a  preference  both  as  regards  dividends  and 
in  a  winding-up.     Harrison  v.  Mexican  Rail.  Co.,  19  Eq.  358. 

A  company  may  by  its  articles  only  have  power  to  give  a  preference  as 
reo-ards  dividends.  Yet  it  may  be  very  desirable,  especially  where  new  shares 
are  to  be  issued,  to  provide  that  the  holders  thereof  shall  be  repaid  their  capital 
out  of  the  assets  in  priority  to  the  other  members  as  well  a,s  receive  a  pre- 
ferential dividend. 

Whether  the  company  can  confer  this  additional  privilege  must  depend  on  the 
powers  given  by  the  articles.  Power  for  the  company  to  increase  its  capital 
"  upon  such  terms,  and  either  with  or  without  special  privileges  or  preferences 
to  the  holders  of  the  shares  in  such  increased  capital  as  it  may  from  time  to 
time  deem  expedient,"  enables  it  to  give  a  preference  as  regards  capital  as  well 
ns  dividends.     Bangor,  ^c.  Co.,  20  Eq.  59. 

If  the  articles  are  defective  in  this  respect  they  can  be  altered.  See  .indnws 
V.  Gas  Meter  Co.,  (1897)  1  Oh.  361. 


Form  464. 

Preference 
shares. 

Cumulative. 


The  following  are  some  example.s  of  resolutions  creutiM<:-  preference 
shares  of  different  kinds:  — 

That  the  capital  of  the  coy  be  increased  to  2.5,OOOZ.  by  the  creation 
of  2,000  new  shares  of  51.  each,  to  be  called  preference  shares,  and 
to  confer  on  the  holders  thereof  the  right  to  a  fixed  cumulative 
preferential  dividend  at  the  rate  of  6  p.c.p.a.  on  the  capital  for  the 
time  being  pd  up  on  such  shares,  and  such  preference  shares  in  a 
winding-up  to  rank,  both  as  regards  capital  and  dividend  [up  to 
the  commencement  of  the  winding-up,  whether  declared  or  not], 
in  priority  to  the  other  shares  [^and  not  to  confer  any  further  right 
to  participate  in  profits  or  surplus  assets]. 

For  provisions  in  articles  as  to  preference  shares,  see  supra,  p.  820  et  seq. 


Form  465. 

Another  form. 

Non- cumula- 
tive. 


1.  That  the  capital  be  increased  to  30,000Z.  by  the  creation  of 
10,000  new  shares  of  \l.  each. 

2.  That  the  new  shares  be  called  preference  shares,  and  that  the 
liolders  thof  be  entld  to  a  preferential  dividend,  at  the  rate  of  5^ 
p.c.p.a.  on  the  capital  pd  up  thereon,  payable  as  regards  each  year 
out  of  the  profits  of  that  year  [without  any  right,  in  case  of  deficiency, 
to  resort  to  subsequent  profits]. 
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3.  That  in  the  event  of  the  coy  being  wound  up,  the  holders  of  the  Form  465. 
6d  preference  shares  shaU  be  entld  to  have  tlie  surplus  assets  of  the 
coy  applied  in  the  first  place  in  repaying  to  Ihem  the  amount  pd  up 
on  the  preference  shares  held  by  them  resply,  and  any  arrears  of  divi- 
dend up  to  the  commencement  of  the  winding-up,  whether  declared 
or  not,  but  shaU  not  be  entld  to  any  further  participation  in  such 
surplus  assets. 

See  Form  466,  infra. 


That  the  capital  of  the  coy  be  increased  by  the  creation  of  21,000    Form  466. 
new  shares  of  II.  each,  to  be  called  preference  shares,  to  which  there  Anotherform. 
shaU  be  attached  the  special  rights  and  privileges  following:  that  is 
to  say: — 

(i.)  The  holders  of  i^uch  preference  shares  shall  be  entld  to 
receive  out  of  the  profits  of  the  coy  as  a  first  charge  a 
cumulative  preferential  dividend  at  the  rate  of  10  p.c.p.a. 
on  the  capital  for  the  time  being  pd  up  on  such  shares 
resply . 
(ii.)  Whenever  the  ]mMs  of  the  coy  in  respect  of  any  year  shall 
be  more  than  sufficient  to  pay  the  pref(^rential  dividend 
afsd  to  the  close  of  such  year,  and  also  a  dividend  for 
such  year  at  the  rate  of  10  p.c.p.a.  on  the  ordinary  shares, 
the  holders  of  the  preference  .shares  shall  be  entld  to 
participate  in  the  surplus  pari  passu  with  the  holders 
of  the  other  shares. 
(iii.)  The  capital  pd  up  on  the  preference  shares  shall  not  be 
liable  to  canceDation  or  reduction  in  respect  of  loss  or 
depreciation, 
(iv.)  In  the  event  of  the  \\dnding-up  of  the  coy  the  holders  of  the 
preference  shares  shall  be  entld  to  have  the  surplus  assets 
applied  first,  in  paying  ofi'  the  capital  pd  up  on  the  pre- 
fei-ence  shares  held  by  them  resply;  secondly,  in  paying       ^ 
off  the  arrears  (if  any)  of  the  preferential  dividend  afsd 
to  the  commencement  of  the  winding-up,  and  thereafter 
to  participate  rateably  with  the  holders  of  other  share.'^ 
in  the  residue   fif  any)  of  such  surplus  assets  as  shall 
l^emain  after  paying  off  the  capital  pd  up  on  such  other 
shares . 
(v.)  If  the  preference  shares  afsd  shall  be  converted  into  stock, 
euch  stock  shall  be  called  preference  stock,  and  the  rights 
and  privileges  attached  to  the  preference  shares  shall,  as 
nearly  as  may  be,  attach  to  the  preference  stock. 
(vi.)  Every  holder  of  preference  shares  shall  have  one  vote  for 
exery  preference  share  held  by  hira  up  to  ton,  and  an 
additional  vote  for  every  five  preference  shares  beyond 
4  15  2 
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Form  466  the  first  ten  shares  u]j  k>  100,  and  an  additional  vote  for 

every  ton  preference  shares  beyond  the  fii-st  100. 

(vii.)  The  preference  shares  afsd  shall  be  issued  to  such  persons 
and  on  such  terms  and  conditions  as  the  Board  may  think 
fit,  and  clause  42  of  Table  A.  shall  as  ve<iards  such  shares 
be  deemed  to  be  modified  accordingly. 


Variation. 


Form  467.         The   following'  may  be   used  instead  of  clause  2  of   Form   465,. 
above : — 

That  the  new  shares  shall  be  called  prefereuoe  shares,  and  that  the 
holders  thof  shall  be  entld  to  be  pd  out  of  the  profits  of  each  year  a 
preferential  dividend  for  such  year  at  the  rate  of  51.  p.c. 

It  is  sometimes  preferred,  because  it  does  not  expressly  call  attention  to  tlie 
contingency  of  the  profits  being  deficient.  In  either  case  the  dividend  will  be 
non-cumulative.     See  unpre/,  pp.  812.  813. 

Form  468.        That  [creation  of  preference  shares]  and  that  the  rights,  privileges 
Preference       and  conditions  following  be  attached  to  such  preference  shares,  that 
Hhares,  power    ig  to  say:  — 
to  issue  more. 

1.  The  sd  pi-eference  shares  shaU  carry  the  right  to  a  fixed  cumula- 

tive preferential  dividend  at  the  rate  of  6  p.c.p.a.  on  the 
capital  pd  up  thereon  resply . 

2.  The  sd  shares  shall  rank,  both  a-s  regards  dividend  and  return 

of  capital,  pari  passu  with  any  further  preference  shares 
created  as  hnftr  meutd  and  in  priority  to  all  other  shares 
in  the  coy,  but  shall  not  confer  any  further  right  to  parti- 
cipate in  profits  or  assets. 

3.  The  coy  is  to  be  at  liberty,  from  time  to  time,  to  create  and 

issue  further  preference  shares  ranking  in  all  respects  pari 
passu  with  the  sd  350,000  preference  shares,  but  so  that 
the  aggregate  amount  in  nominal  value  of  all  ])re fere  nee 
shares  afsd,  for  the  time  being  issued  (including  such 
350,000),  shall  never  exceed  the  aggregate  amount  in 
nominal  value  of  the  ordinary  shares  for  the  time  being 
issued . 

When  it  is  desired  to  issue  further  preference  shares  ranking  pari  passu,  it  i.s 
desirable  to  take  the  power  in  express  terms  so  that  the  company  may  not 
subsequently  be  exposed  to  a  charge  of  breach  of  faith  (p.  818).  It  may  be 
(see  supra,  pp.  637,  638)  that  by  special  resolution  altering  the  articles  the  com- 
pany can  take  the  requisite  power,  but  the  matter  is  perhaps  not  fully  settled. 

Sometimes  it  is  considered  better  to  introduce  the  power  by  implication  in 
the  form  of  a  condition  qualifying  the  exercise  of  the  power,  e.ff.,  "  No  new 
share  entitled  to  rank  pari  passu  with  or  to  any  preference  over  the  said  pre- 
ference shares  shall  [before  the day  of  ■ ]  be  issued  by  the  company 

without  the  consent  in  writing  of  the  holders  of  two-thtrds  of  the  preferenci^- 
shares  for  the  time  being  outstanding." 
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4.  The  prefereiKie  .shares  shall  not  confer  any  ric^ht  of  votino-  at    Form  468. 
any  general  meeting-  of  the  coy.  nor  shall  the}^  qualify  any  person  to 

be  a  director  of  the  coy. 

5.  In  the  event  of  the  coy  being  wound  up,  the  surplus  assets 
thof  shall  he  applied  in  the  first  place  in  repaying  to  the  holders  of 
the  sd  preference  shares,  and  of  any  other  shares  entld  to  rank  purl 
passu  with  them,  the  full  amount  pd  up  thereon,  and,  subject  as 
afsd,  such  tsurj)lus  assets  shall  belong  to  and  be  divided  among  the 
other  members  of  the  coy. 

6.  The  directors  shall  be  and  they  are  hby  authorized  to  issue  the 

sd shares  to  such  persons,  and  to  be  pd  for  by  such  instalments 

or  otherwise  as  they  think  tit,  and  mthout  being  bound  to  offer  the 
same  or  any  of  them  to  existing  members  of  the  coy. 

Or,  "the  .said  shares  fihall  he  offered  in  the  first  instaneo  to  the  existing  share- 
holders as  nearly  as  may  be  in  proportion  to  the  capital  held  by  them  respec- 
tively.    Such  offer  to  be  made  in  such  manner  iis  the  directors  may  determine.'" 


That  the  capital  of  the  i:oy  be  increased  to  £  by  the  creation  uf    Form  469. 

75,000  new  shares,  to  be  called  ''A"  cuiuidative  preference  shares, 

and  that  the  provisions  following  in  )-ogard  thereto  shall  have  eli'ect,  preference 
that  is  to  say:—  ."hares. 

1.  The  .sd  new  shares  shall  carry  a  fixed  cumulative  preferential 

dividend  at  the  rate  of  5  p.c.p.a.  on  the  capital  for  the  time 
being  pd  up  thereon,  and  such  dividend  shall  be  pd  as  nearly 
as  may  be  half-yearly,  on  the  7th  April  and  the  7th  October 
in  each  year. 

2.  The  sd  new  preference  shares  shall  rank  for  dividend  next  after 

the  80,000  existing  preference  shares,  and  in  priority  to  the 
ordinary  shares  for  the  time  being  of  the  coy,  whether  pre- 
ferred ordinary  or  deferred  ordinary. 

3.  The  sd  new  preference  shares  shall  in  winding-up  be  entld  to 

rank  as  regards  repayment  of  capital  next  after  the  80,000 
existing  preference  shares,  and  in  priority  to  the  ordinary 
shares,  whether  preferred  ordinary  or  deferred  ordinary,  but 
the  sd  new  preference  shares  shall  not  be  entld  to  any 
further  participation  in  such  surplus  assets. 

4.  The  sd  neM'  preference  shares  shall  only  confer  on  the  holders 

the  right  to  attend  and  vote  at  general  meetings  on  any 
question  directly  affecting  any  of  the  rights  or  privileges 
attached  to  such  shares,  and  one  vote  per  share. 

5.  The  coy  shall  be  entld  to  create  further  hew  "A"  cumulative 

preference  shares  raiLking  in  all  respects  pari  passu  with  the 
sd  7.5,000  new  shares,  not  exceeding,  however  [state  limit]- 

6.  The  holder  of  any  of  the  sd  preference  shares  may  by  notice  in 

writing-   left,   tosether   with   the   certificate   for   the  shares 
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therein  referred  to,  at  the  coy's  office  not  later  than  the 

<£ay  Qf ^  or  such  later  date  as  the  directors  may  apree, 

elect  to  convert  the  prefeicnce  shares  specified  in  such  notice 
into  ordinary  shares,  whereupon  such  shares  shall  from  the 
date  of  the  notice  become  ordinary  shares,  and  shall  rank 
in  all  respects  pari  pu3m  with  the  other  ordinary  shares  of 
the  coy,  and  shall  cease  to  have  any  preference  or  priority 
as  above  mentd,  and  a  new  certificate  shall  be  issued  tt> 
the  holder  thof  free  of  charge. 


Form  470. 

Gouversiou 
of  preference 
into  ordinary 
shares . 


Sometimes  a  power  is  given  to  convert  preference  into  ordinary  sharee. 
Thus:  — 

Any  holder  of  such  shares  may  give  the  coy  six  calendar  montlis" 
notice  in  writing  of  his  desire  to  convert  the  preference  shares  held 
by  him,  or  any  part  thof,  into  ordinary  shares,  and  upon  the  expira- 
tion of  such  notice  the  same  shall  ipso  facto  be  deemed  to  be  converted 
accordingly,  and  shall  thenceforth  confer  the  same  rights  and  privi- 
leges as  the  othei'  ordinary  shares  in  the  coy's  capital. 

Such  a  conversion  as  above  will  not  be  effective  if  the  rights  of  the  preference 
shares  are  declared  by  the  memorandum  of  association. 


Form  471. 

Another 
(as  soon  as 
aggregate 
dividends 
amount  to 
nominal  value 
of  preference 
shares). 


1.  That  the  capital  of  the  coy  be  increa.sed  to  125.000^.  by  the 
creation  of  100,000  new  shares  of  10."<.  each. 

2.  That  the  new  shares  be  called  preference  shares,  and  that  the 
holders  thof  shall  be  entld  pari  pasmi  to  receive  the  whole  of  the  net 
profits  of  the  coy  until  an  aggregate  amount  of  10s.  shall  be  pd  out  of 
such  profits  in  respect  of  each  of  the  sd  preference  shares. 

3.  That  when  and  as  soon  as  an  aggregate  amount  of  IO5.  shall 
have  been  pd  out  of  the  net  profits  of  tlie  coy  in  respect  of  each  of 
the  sd  preference  shares,  the  same  shares  shall  cease  to  have  any 
preference  or  priority,  and  to  be  called  preference  shares,  and  the  sd 
profits  shall  thenceforth  be  divided  among  all  the  members  of  the  coy 
pari  passu,  in  proportion  to  the  respive  amounts  pd  up  or  deemed  to 
be  pd  up  upon  the  shares  held  by  them  resply. 

4.  That  in  case  the  coy  shall  be  wound  up  before  an  aggregate 
amount  of  lOs.  shall  have  been  pd  out  of  the  net  profits  of  the  coy 
on  each  of  the  new  shares  to  be  issued  as  afsd,  the  surplus  assets  (if 
any)  of  the  coy  shall  be  applied,  in  the  first  place,  in  paying  to  the 
holder  of  each  such  share  such  a  sum  as  shall,  together  with  the 
aggregate  amount  of  net  profits  (if  any)  received  in  respect  of  such 
share,  make  up  the  sum  of  10s.,  and  the  residue  (if  any)  of  the  sd 
surplus  assets  shall  be  divided  among  all  the  members,  in  proportion 
to  the  nominal  amount  of  capital  held  by  them  resply.     But  in  case 
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further. 


the  COY  shall  be  wuuud  up  after  an  aggregate  amount  of  105.  nhall    Form  471. 
have  been  pd  out  of  the  sd  profite  ou  each  of  the  sd  new  shares,  the 
holders  thof  shall  not  be  entld  to  any  preference  or  priority  in  the  dis- 
tribution of  the  .surplus  assets  (if  any)  of  the  coy. 

That  the  capital  of  the  coy  be  increased  to  £ by  the  creation  of    Form  472. 

100  000  preference  shares  of  IZ.  each,  and  that  the  rights,  privileges,  Preference 
and' condition's  following  be  attached  to  such  preference  shares,  that  f^-^^^^.^^^^ 
18  to  say:  — 

(a)  The  sd  preference  shares  shall  carry   the  right  to    a    fixed 

preferential  dividend  at  the  rate  of  6  p.c.p.a.  on  the  capital 
pd  up  thon  resply,  payable  as  regards  each  year  out  of  the 
profits  of  that  year. 

(b)  The  sd  shares  shall  rank  as  regards  capital  pari  passu  with 

the  ordinary  shares. 

(c)  The  holders  of  the  sd  preference  shares  shall  not  as  such  b<' 

entld  to  any  vote  except  on  a  resolution  for  the  voluntary 
liquidation  of  the  coy,  and  upon  such  resolution  every  holder 
of  a  i)reference  share  shall  have  one  vote  for  every  share 

held  by  him. 

(d)  The  coy  is  to  be  at  liberty  from  time  to  time  to  create.and  issue 

further  preference  shaves  ranking  in  all  respect.s  pari  passu 
with  the  sd  100,000  preference  shares,  but  so  that  the 
aggregate  amount  in  nominal  value  of  all  preference  shares 
afsd  for  the  time  being  issued  (including  such  100,000)  shaD 
never  exceed  the  sum  of  £ • 


1    That  the  directors  be  authorized  to  convert  the  500,000  ordinary  Form  472a. 
shares  which  have  been  issued  and  are  fully  pd  into  preferred  and  Authority  to 
deferred  stock,  upon  the  footing  that  each  holding  of  such  shares  shall  di^ctors^tc.^ 
be  converted  into  stock,  whereof  one-third  shall  be  preferred  stock  preferred  and 
and  two-thirds  shall  be  deferred  stock,  and  that  the  foUowing  pro-  deferred 
visions  shaU  have  effect  with  regard  to  such  stock:  — 

(a)  The  preferred  stock  shall,  as  between  the  preferred  stock  and 

deferred  stock,  carry  a  fixed  non-cumulative  dividend  at  the 
rate  of  6  p.c.p.a.  on  the  capital  pd  up  thon,  and,  in  the  event 
of  the  winding-up  of  the  coy,  shall  rank  for  repayment  of 
capital,  together  with  a  bonus  of  5  p.c.  in  priority  to  the 
deferred  stock. 

(b)  The  deferred  stock  shall  confer  a  right  to  the  surplus  profits, 

and  in  the  event  of  a  winding-up  to  the  surplus  assets  of  the 
coy,  to  which  the  holders  of  the  ordinary  shares  would,  but 
for  the  sd  conversion,  have  been  entld. 
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Form  472a.  2.  Tliat  the  directors  be  aulliorizod  to  issue  200,000  ol'  (ho  uiiissucil 
ordinary  shares  as  preferred  shares  raiikin<i-  p(iri  passu  with  the 
preferred  stock  referred  to  in  the  lirsf  rcsnlution,  and  to  convort  the 
shares  so  issued,  when  fully  ])d,  into  proferenco  stock. 


Form  473. 


Converting 
ordinary 
shares  mto 
preferred 
ordinary,  and 
creating  new 
ordinary. 


1.  That  tlie  .)()().()()()  oidiiiaiy  sliarcN  in  tJie  coy  siiall  in  liiture  he 
called  and  known  as  preferred  ordinary  s|)ares,  and  that  the  arts  of 
asson  be  altered  accordingly. 

2.  That  the  capital  of  the  coy  be  increased  to  £ by  the  creation 

of  500,000  new  shares  of  IZ.  each,  to  bo  called  ordinary  shares,  and 
that  such  ordinary  shares  shall  confei-  on  ibc  holders  thof  the  rights 
following,  that  is  to  say:  — 

(a)  The  right  to  tlio  wlude  of  the  i)roKtfl  of  each  year  available  for 

dividend  wliich  shall  remain  after  paying  or  providing  for 
the  payment  of  the  cumulative  preferential  dividend  on  the 
existing  preference  shares  to  the  close  of  that  year  and 
after  paying  or  providing  for  the  payment  of  a  dividend 
for  such  year  on  the  preferred  ordinary  shares  at  the  rate  of 
10  p.c. 

(b)  The  right  to  three  votes  in  res])ect  ol  cvcmv  ordinary  share  held 

by  them  i-osply. 

(c)  The  right  in  a  winding-up  to  the  whole  of  the  surplus  assets  of 

the  coy  available  for  distribution  amongst  the  members  thof 
which  shall  remain  after  paying  off  the  ca])ital  ]>d  up  on  the 
preference  shares  and  ilie  c^ipital  [xl  uj)  on  the  preferred 
ordinary  shares. 

And  that  having  regard  to  the  creation  of  the  sd  new  ordinary- 
shares,  the  following  alterations  be  made  in  the  arts  of  asson  of  the 
coy,  that  is  to  say:  — 


[Here  set  out  the  requisite  alterations.} 


Form  474. 

Capitali.sation 
of  profits 
(bonus  and 
corresponding 
new  shares). 


That  the  arts  of  asson  be  altered  by  inserting  immediately  after 
clause a  new  clause,  as  follows:  — 

(1)  The  CO}-  in  g^nei-al  meeting  may  in  the  year  19 —  pass  a  reso- 
lution to  the  effect  that  it  is  desirable  to  capitalise  the  sum 
of  100,000Z.,  being  part  of  the  undivided  profits  of  the  coy 
standing  to  the  credit  of  the  coy's  reserve  fund,  and  accord- 
ingly that  that  sum  be  distributed  as  a  bonus,  free  of  income 
tax,  amongst  the  holders  of  the  ordinary  shares  in  propor- 
tion to  the  ordinary  shares  held  by  them  resply,  and  that 
the  directors  be  authorized  to  distribute  amongst  them  the 
100,000  unissued  ordinary  shares  in  like  proportions. 
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<2)  When  such  resolution  has  been  passed,  the  directors  may  allot    Form  474. 
and  issue  the  100,000  unissued  ordinary  shares  credited  a.s 
lully  pd  up  to  the  holders  of  the  outstanding  ordinary  shaicns 
in  satisfaction  of  the  sd  bonus  and  a-s  nearly  as  may  be  in 
proportion  to  the  ordinary  shares  held  by  them  resply,  with 
full  power  to  make  such  provisions  by  the  issue  of  fractional 
certificates  or  othor^^•iso  as  they   think  expedient   for   Ihc 
case  of  fractions,  and  prior  to  such  allotment  the  directors 
may  authorize  any  person  on  behalf  of  tlie  holders  of  such 
ordinary   shares  1o  enter  into  any  ag-reemt   vnth  the  coy 
providing-  for  the  allotment  to  them  of  such  shares  credited 
as  fully  pd  up  and  in  satisfaction  as  afsd,  and  any  agreemt 
made  under  such  authority  shall  be  effective. 
-3)  It  shall  be  no  objection   to   rasolutions   pa.s.sed  under  para- 
graph (1  j  of  this  article  that  they  are  passed  at  the  meeting 
It  which  the  resolution  introducing  this  article  was  con- 
firmed as  a  special  resolution,  provided  that  due  notice  oi 
the  intention  to  propo.se  such  first-mentd  resolutions  shall 
have  been  given  i)rior  to  the  confirmatory  meeting  afsd. 

A8  to  form  of  ^iffreem.nt.  see   Form  fi3.  snpm.  p.   418.  nn.l   Form.  40B-40«. 
supra. 


1  That  without  prejudice  t^)  the  powers  vested  in  the  directors  by 
the  regulations  of  the  coy,  the  directors  be  and  they  are  hby  autho- 
rized to  create  and  issue  10,000  further  debentures  of  lOZ.  each, 
carryino-  intere.st  at  5  p.c.p.a..  and  to  be  secured  by  charge  upon  the 
whole  undei-taking  of  the  coy,  subject  to  any  existing  mortgages 
and  charges. 

2.  That  the  capital  of  Uie  coy  be  increased  by  the  creation  ot  10,000 
new  shares  of  10s.  each,  to  be  called  special  preference  shares,  and 
that  there  be  attadied  to  the  sd  shares  the  rights  following,  viz.:  — 

(1)  The  holdere  of  the  sd  shares,  or  of  such  of  them  as  shall  for  the 

time  being  be  issued,  shaU  be  eutld  rateably,  in  proportion 
to  the  numbers  held  by  them  re.sply,  to  nine-tenths  of  the 
profits  of  the  coy  which  it  shall  from  time  to  time  be  deter- 
mined to  divide,  and  to  nine-tenths  of  the  assets  which  in 
a  winding-up  shaU  be  available  for  distribution  among  the 
members. 

(2)  Each  of  the  .sd  shares  shall  confer  on  the  holder  the  right  to 

twenty  votes. 
3  That  the  sd  debentures  be  offered  for  subscription  to  the  existing 
shareholders  in  the  coy  at  the  price  of  91.  10.5.  per  lOZ.  debenture,  to 
be  pd  by  such  instalments  as  the  directors  determine,  and  upon  the 
terms  that  each  subscriber  for  any  of  the  sd  debentures  shall,  in 
respect  of  every  debenture  subscribed  for  by  him,  be  entld  to  an 
allotment  of  one  of  the  sd  special  preference  shares  upon  payment  of 


Form  475. 


Creation  of 
cleberitures 
and  special 
preference 
shares 


Debeulures 
off t  red  to 
iiiemV)er8  at 
discount,  sub- 
ject to  their 
siibscribing 
now  shares. 
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its  par  value,  and  that  if  the  sd  debentures  shall  be  oversubscribed  bj 
the  shareholders,  the  subscribers  shall  be  entld  to  rank  for  allotment 
as  nearly  as  may  be  in  proportion  to  the  shares  now  held  by  them, 
and  that  any  of  the  debentures  and  shares  not  taken  up  by  the 
shareholders  may  be  disposed  of  on  such  terms  and  in  such  manner 
as  the  directors  think  fit. 


Form  476. 

Conversion 
of  shares 
into  stock. 


Conversion  of  Shares  into  Stock. 

That  the  10,000  shares  in  the  capital  of  the  coy  which  have  been 
issued  and  fully  pd  up  be  converted  into  stock. 

By  sect.  41  (1)  (c;  of  the  Act  of  1908  (replacing  sect.  12  of  the  Act  of 
1S62),  a  company  limited  by  shares,  if  so  authorized  by  its  articles,  may  alter  the 
conditions  of  its  memorandum  so  as  {inter  alia)  to  convert  all  or  any  of  its 
paid-up  shares  into  stock  and  reconvert  that  stock  into  paid-up  shares  of  any 
denomination. 

The  articles  generally  empower  a  company  to  convert  any  of  its  paid-uj) 
shares  into  stock.  Sometimes  the  sanction  of  the  company  in  general  meet- 
ing or  by  special  or  extraordinary  resolution  is  required,  but  where  this  is 
not  the  case  the  directors  can  generally  exercise  the  power  under  such  a 
clause  as  113  of  Form  251. 

As  to  notice  of  conversion  to  be  given  to  Registrar  of  Companies,  see  sect.  42 
of  the  Act  of  1908,  and  supra.  Chaj).  VIII. 


Form  477. 


Another. 


That  the  whole  of  the  preference  shares  in  the  capital  of  the  coy 
bo  converted  into  stock,  to  be  called  preference  stock. 


Consolidation  of  Shares, 

Form  478.         1 .  That  the  shares  in  the  capital  of  the  coy  be  consolidated  in  such 
Consolidation    °i'^^^6i'  that  every  five  of  the  existing  shares  shall  constitute  one  51. 
of  shares.         share,  upon  which  the  sum  of  51.  shall  be  credited  as  having  been 
pd  up. 

2.  That  the  existing  certificates  of  shares  be  called  in  by  the  direc- 
tors and  cancelled,  and  that  new  certificates  be  issued,  subject  ta 
the  provisions  contained  in  clauses of  the  arts  of  asson . 


Sect.  41  (1)  (b)  of  the  Act  of  1908  (replacing  sect.  12  of  the  Act  of  1862) 
permits  a  company  limited  by  shares,  if  so  authorized  by  its  articles,  to  alter  the 
conditions  of  its  memorandum  so  as  (inter  alia)  to  consolidate  and  divide  all  or 
any  of  its  share  capital  into  shares  of  larger  amount  than  its  existing  shares.  It 
is  usual  to  insert  the  necessary  authority  in  the  articles  (see  supra,  Form  251, 
clause  49),  although  it  is  but  seldom  exercised,  the  modern  tendency  being  to 
reduce  rather  than  increase  the  denomination  of  shares.  Even  though  no 
power  to  consolidate  is  inserted,  a  single  special  resolution  is  sufficient. 


FUKAlfcj. 


iiir> 


Division  of  Shares. 

That  each  of  the  existing  101.  shares  be  divided  into  two  51.  shares,    Form  479. 
upon  each  of  which  the  sum  of  41.  shall  be  credited  as  pd  up.  Division. 

See  sect.  41  of  the  Act  of  1908,  replacing  sects.  21  and  22  of  the  Act  of  1867. 
Before  this  latter  enactment  it  was  illegal  to  subdivide  shares.     Holmes'  nase, 

2  Ch.    714:     Fielding    and    Rimington's    cane,  ibid.     See    also    Sewell's    case, 

3  Ch.   131. 

For  form  of  clause  to  be  inserted  in  articles  giving  the  reijuisite  power,  see 
attpra,  p.  684. 

The  power  is  to  be  exercised  by  special  resolution ;  hence,  if  the  articles  do  not 
contain  the  necessary  authority,  two  successive  special  resolutions  are  necessary, 
as  in  the  case  of  a  reduction  of  capital. 

Notice  of  a  special  resolution  subdividing  the  shares  must  be  given  to  the 
Registrar  of  Companies. 


(1.)  That  each  of  the  50Z.  ordinary  shares  in  the  coy's  capital  be    Form  480. 
divided  into  two  shares  of  2ol.  each,  and  that  the  capital  of  the  coy  be  Subdivision 
reduced  from  250,000Z.  to  200,000Z.,  by  cancelling  pd-up  capital  to  and  rrduetiou. 
the  extent  of  51.  per  share  in  respect  of  each  of  the  10,000  shares  of 
2bl.  each  resulting  from  such  division,  and  reducing  the  nominal 
amount  of  such  shares  resply  pro  tanto. 

(2.)  That  the  shares  resulting  from  the  division  of  each  of  the  Kenumbering 
existing  50?.  shares  be  renumbered,  so  that  the  shares  representing  division  into 
that  now  numbered  1  be  resply  numbered  1  and  5,001,  and  those  preferred  and 
representing  that  now  numbered  2  be  resply  numbered  2  and  5,002,  shares 
and  so  on,  and  that  the  shares  so  to  be  numbered  1  to  5,000  be  called 
preferred  shares,  and  those  to  be  numbered  5,001  to  10,000  be  called 
deferred  shares,  and  that  as  between  such  preferred  shares  and  such 
deferred  shares  such  preferred  shares  shall  confer  a  right  to  a  fixed 
cumulative  preferential  dividend  at  5  p.c.p.a.  on  the  capital  pd  up 
thereon  and  no  more  than  such  dividend,  and  that  the  arts  of  asson  of      x 
the  coy  be  modified  accordingly. 

If  the  memorandum  and  articles  give  jjower  to  divide  the  capital  into  different 
classes,  a  resolution  as  above  may  be  effective;  but  it  is  desirable  to  find  expres.' 
power  as  above,  p.  684.  In  several  cases  companies  have  obtained  the  requisitt- 
power  from  Parliament. 


That  in  accordance  with  the  request  in  writing,  signed  by  all  the    Form  481. 

members  of  the  coy  and  submitted  to  this  meeting,  and  in  exercise  of  Division  of 

the  power  conferred  by  clause  5  of  the  coy's  meradum  of  asson,  the  existing 

.,,»,,  ,        ,..,,.  ,  PI  shares  into 

existing  capital  or  the  coy  be  divided  into  two  classes  or  shares,  clas-ses  (power 

namely,  15,000  preference  shares  of  \0l.  each,  and  15,000  ordinary  "'  memo- 
randum) . 


i'foo^r  ^ 
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Foim  481. 


Preference 
shares  free 
from  restric- 
tions in 
articles  as 
to  transfer. 


shares   of    10?.   each,  and   tiiat   tlio   provisions   following-  in   rco-ard 

thereto  have  effect,  that  i«  to  say:     - 

(a)  The  15,000  preference  .shares  afsd  shall  be  those  shares  wJiich 

are  numbered to incliisive, to inclusive, 

to inclusive,  and to inclusive,  and  such 

preference  shares  shall  be  from  henceforth  numbered  1  to 
15,000  inclusive. 
lb)  The  sd  prefereiiee  shares  shall  carry  a  fixed  cumulative  pre- 
ferential dividend  at  the  rate  of  5  p.c.p.a.  on  the  capital  pd 
up  thereon,  and  such  dividend  shall  run  as  from  the  1st  day 
of  October,  19 — ,  and  shall  be  pd  as  nearly  as  may  be  half- 
yearly,  on  the  — —  day  of and day  of  — — ,  the 

first  payment  to  be  made  on  the     —  day  of next. 

(c)  Such  preference  shares  shall  be  transferable  and  transmissible 

free  from  the  restrictions  imposed  by  clause  32  of  the  coy's 
arts  of  asson,  and  such  shares  shall  only  confer  a  right  to 
vote  at  general  meeting-s  of  the  co}'  upon  any  proposition  for 
the  sale  of  the  coy's  undertaking,  or  for  altering  the  regula- 
tions of  the  00}%  so  as  directly  to  interfere  Avith  the  rights 
and  privileges  of  the  holders,  and  shall  only  confer  a  right 
to  notice  of  and  to  attend  at  general  meetings  of  the  coy 
where  some  such  proposition  is  to  be  submitted. 

(d)  Such  preference  .shares  \\\  a  winding-up  shall  rank  for  repay- 

ment of  capital  in  priority  to  all  the  other  shares. 

(e)  The  residue  of  the  existing  shares  shall  be  numbered  15,001  to 

30,000  inclusive,  and  shall  be  called  ordinary  shares,  and, 
subject  as  afsd,  such  ordinary  shares  shall  confer  a  right  to 
the  surplus  profits  of  the  coy  which  it  shall  from  time  to  time 
be  determined  to  distribute  by  way  of  dividend,  and  in  a 
winding-up  shall  rank  for  repayment  of  capital  after  the 
payment  off  of  the  capital  pd  up  on  the  preference  shares 
afsd. 

(f)  These  provisions,  so  far  as  necessary,  shall  take  effect  by  way  of 

alteration  of  the  arts  of  asson  of  the  coy. 

In  the  above  case  there  was  power  in  the  memorandum   of  association   to 
divide  the  shares  into  several  classes,  i:c. 


Another. 


Form  482.  That  each  of  the  existing  2,400  lOOL  shares  in  the  coy  be  divided 
into  five  preference  shares  of  lOZ.  each  and  five  ordinary  shares  of  10^ 
each,  and  that  there  be  attached  to  .such  preference  shares  a  right  to  a 

fixed  cumulative  preferential  dividend  at  the  rate  of p.c.p.a.  as 

from  the day  of ,  and  a  right  in  a  winding-up  to  repayment 

of  capital  in  priority  to  the  other  shares  for  the  time  being  outstand- 
ing, but  such  preference  shares  are  not  to  confer  any  further  right 
to  participate  in  profits  or  assets. 
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That  iu  accordance  with  the  provisiou.s  of  the  coy's  memdum  and  Form  483. 

arts  of  asson,  the  whole  of  the  pd-up  shares  in  tJie  capital  of  the  coy  ^      ^    . 

of  lUZ.  each  be  converted  into  preferred  and  deferred  stock,  upon  the  of  shares  into 

footinQ-  that  each  holding  of  such  shares  shall  be  converted  into  stock,  preierred  aud 

o  °  •  deierreil 

whereof  60  p.c.  shall  be  preferred  stock  and  40  p.c.  shall  be  deferred  stock. 

stock,  and  that  such  conversion  be  and  the  same  is  hby  sanctioned. 
The  resolution  is  to  give  effect  to  a  provision  as  in  Form  216. 


That  each  of  the  existing  sliares  of  the  co}^  be  divided  into  two    Form  484. 
shares  of  ol.  each,  one  of  which  shall  be  called  a  preference  share  and  ;;    TT'."^ 
the  other  an  ordinary  share ;  and  that  the  holders  of  the  sd  preference  into  prefer- 
shares  shall  be  entld  to  be  paid  out  of  the  profits  of  each  year  a  "^^<^  ^^^  "'^'ii- 
preferential  dividend  at  the  rate  of  5  p.c.  for  such  year,  and  that  the 
surplus  profits  of  each  year  shall  be  applied  in  payment  of  dividends 
on  the  sd  ordinary  shares. 

That  each  of  the  existing  501.  shares  be  divided  into  five  fully    Form  485. 
pd-up   m.  shares.  Simplesub- 

division . 

That  each  of  the  existing  10/.  shares  be  divided  into  ten  1^.  shares,    Form  486. 
and  so  that,  as  regards  those  shares  which  are  not  fully  pd  up,  the  v^  Kjivisin 
proportion  between  the  amount  (if  any)  which  is  pd  and  the  amount  with  direction 
(if  any)  which  is  unpd  on  each  share  of  reduced  amount  shall  be  the  '^^  to  portion 

•^      _  ■'•  unpaid. 

same  as  it  was  in  the  case  of  the  existing  lOl.  sliaro  from  whieli  the 
share  of  reduced  amount  is  derived. 

Reduction  of  Capital. 

See  further,  infra,  p.  1255,  Petitions. 

It  is  now  settled  that  any  kind  of  reduction  may  be  confirmed  by  the  Court. 
British   and   American    Corporation   v.    Couper,    (1894)    A.    C.    399;    Poole   v. 
National  Bank  of  China,  (1907)  A.  C.  229.     The  effect  of  these  authorities  has 
received  statutory  sanction  in  the  words  "in  any  way''  in  sect.  46,  clause  (I)         *« 
of  the  Companies  (Consolidation)  Act,  1908. 

That  out  of  the  accumulated  profits  of  the  coy  the  sum  of  Hi.  per    Form  487. 
share  be  pd  off  by  way  of  reduction  of  capital  and  free  of  income-tax  ^^  ~  .     , 
pui-suant  to  sect.  40  of  the  Cos  (Consolidation)  Act,  1908.  payment  oft 


Such  a  reduction  does  not  require  the  confirmation  of  the  Court.     The  shai 
were  ordinary  shares,  and  as  to  tax,  see  supra,  p.  765. 


out  of  profits 


That  tlix3  capital  of  the  coy  be  reduced  from   100,000?.    (divided    Form  488. 
into  5,000  preference  shares  of  10/.  each  and  5,000  ordinary  shares  of 
lOZ.  eachj  to  90,000/.  divided  into  5,000  preference  shares  of  10/.  each 
and  5,000  ordinary  shares  of  8/.  each,  and  that  such  reduction  be 


Another. 


ni.s 
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Form  488.  effoeted  by  reducing  the  nominal  amount  of  the  ordinary  shares  from 
lOZ.  to  81.  each,  and  extinguishing  the  liability  in  respect  of  uncalled 
capital  on  the  ordinary  shares  to  the  extent  of  21.  per  share. 

Confirmed  by  llomer,  J.,  Jomes  (!ol,),rr.   Ltd.,  (1897)  1  Ch.  524. 


Form  489. 

Return  of 
capital. 


That  the  capital  of  the  coy  be  reduced  from  50,000^.,  divided  into 
.5,000  shares  of  lOZ.  each,  to  30,000L,  divided  into  5,000  shares  of  Gl. 
each,  and  that  such  reduction  be  effected  by  returning  to  the  holders 
of  the  5,000  shares  that  have  been  issued  pd-up  capital  to  the  extent 
of  4Z.  per  share,  and  by  reducing  the  nominal  amount  of  each  of  the 
said  shares  from  lOL  to  6Z. 


Form  490. 

Return  liable 
to  recall. 


That  in  respect  of  each  share  in  the  coy's  capital  upon  which  the 
sum  of  4Z.  10s.  has  been  pd  up,  capital  be  pd  off  to  the  extent  of  II. 
upon  the  footing  that  the  amount  returned,  or  any  part  thof,  ma}-  be 
called  up  again. 

North-moor  Co.,  eoiitirmed  9th  Feb.,  1883,  Kay,  J. 

In  the  above  case,  Kay,  J.,  decided  that  there  was  jurisdiction  to  sanction  a 
return  of  capital  on  this  footing,  and  that  decision  has  frequently  been  followed 
during  the  last  few  years.  See  also  Coldhurst  Co.,  Hall,  V.-C,  Jan.,  1882; 
Explosives  Co.,  Chitty,  J.,  in  1885  and  1886;  Fore  Street  Warehouse  Co., 
Kay,  J.,  W.  N.  (1888)  155;  59  L.  T.  214.  Capital,  it  need  hardly  be  said, 
'•annot  be  returned  or  paid  off  except  with  the  sanction  of  the  Court.  Trevor 
V.  Whitworth,  12  App.  Cas.  409.     See  supra,  p.  861. 


Form  491. 

Cancelling 
lost  capital. 


That  the  capital  of  tlie  coy  be  reduced  from  500,000?.,  divided  into 
500,000  shares  of  ll.  each,  to  125, 000?.,  divided  into  500,000  shares  of 
5s.  each,  and  that  such  reduction  be  effected  by  cancelling  capital 
which  has  been  lost,  or  is  unrepresented  by  available  assets,  to  the 
extent  of  15s.  per  share  upon  each  of  the  253,727  shares  Avhich  have 
been  issued,  and  are  now  outstanding,  and  by  reducing  the  nominal 
amount  of  all  the  shares  in  the  coy's  capital  from  11.  to  5s.  per  share. 

In  cancelling  capital  which  ha«  been  "  lost  or  is  unrepresented  by  available 
assets,"  it  is  the  practice  to  use  those  words  in  the  resolution,  but  they  may  be- 
omitted,  if  desired,  and  the  words  "  paid-up  capital  "  can  be  substituted. 


Form  492. 

Reducing 
■ordinary 
shares  ex- 
clusively. 


That  the  capital  of  the  coy  be  reduced  from  180,000?.  (divided  into 
7,000  shares  of  20?.  each,  in  this  resolution  called  ordinary  shares,  and 
8,000  preference  shares  of  5?.  each)  to  110,000?.,  divided  into  7,000 
shares  of  10?.  each,  and  8,000  preference  shares  of  5?.  each,  and  that 
such  reduction  be  effected  by  cancelling  pd-up  capital  which  has  been 
lost  or  is  unrepresented  by  available  assets  to  the  extent  of  5?.  per 


FORMS. 
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share  on  each  of  the  ordinary  shares,   and   by  extinguishing  the    Form  492. 
liability  in  respect  of  uncalled  capital  to  the  extent  of  51.  per  share  ~ 

on  each  of  the  ordinary  shares,  and  by  reducing  the  nominal  amount 
of  the  ordinary  shares  from  201.  to  101.  each. 

Eeduction  confirmed  by  Chitty,  J.,  12th  May,  1888;  Jie  Madulseema  Coffea 
■and  Cincho'iui  Co.,  Limited. 

Wliere  by  the  memorandum  or  articles,  or  terms  of  issue,  the  preference 
shares  are  made  preferential,  not  only  as  regards  dividend,  but  as  regards 
capital,  a  cancellation  of  lost  capital  should  prima  facie,  as  in  the  above  resolu- 
tion, be  thrown  on  the  ordinary  shares  exclusively.  American  Pastoral  Co.. 
62  L.  T.  625.  But  in  the  absence  of  such  special  circumstances  the  reduction 
ought  to  be  an  all-round  reduction  pari  passu  on  all  classes  of  shares,  as  in 
Bantiatyne  v.  Direct  Spanish  Telegraph  Co.,  34  C.  Div.  287;  Direct  Spanish 
Cable  Co.,  3-t  C.  Div.  307;  Barrow  Eeematite  Co.,  39  C.  D.  382;  Credit  Assur- 
ance GtMraiitce  Corp.,  (1902)  2  Ch.  601. 

It  was,  however,  held  by  North,  J.,  in  Quebrada  Land  Co.,  40  C.  D.  363, 
that  even  when  the  preference  shares  are  given  no  preference  as  regards 
capital,  it  is  competent  to  the  company,  by  special  resolution,  to  throw  the  loss 
exclusively  on  the  ordinary  shares;  and  that  this  view  is  correct  has  now  been 
decided  by  the  House  of  Lords.  British  and  American  Corporation  v.  Coupcr. 
(1894)  A.  C.  399.  Any  mode  of  reduction  which  is  not  inequitable  may  be 
confirmed  by  the  Court,  ibid.;  see  Companies  (Consolidation)  Act,  1908, 
s.  46  (1);  Neale  v.  Birmingh-nm  Tramways  Co.,  (1910)  2  Ch.  464;  and  Boole 
v.  ISlational  Bank  of  China,  (1907)  A.  C.  229. 

There  is,  of  course,  no  objection  to  throwing  a  loss  on  certain  .shares  if  the 
liolders  assent  thereto.  It  has  often  been  done,  e.^.,  Vivian  S;  Co., W.N.  (1886) 
32;  Ll!/>ivi  Co.,  26  W.  R.  .55;  and  Gatling  Gun  Co.,  43  C.  D.  628.  Such  a 
reduction  hurts  no  one.  and  when  confirmed  and  the  minute  registered  it  is 
unimpeachable. 

Preference  shares  may  be  paid  off  and  cancelled  in  pursuance  of  a  contract 
in  the  memorandum  and  articles  binding  on  both  preference  and  ordinary 
shareholders  by  applying  for  the  purpose  a  portion  of  the  profits  of  the 
.company.     Be  Dicido  Pier  Co.,  (1891)  2  Ch.  354. 


That  the  capital  of  the  coy  bo  reduced  to  1,091,737^,  divided  into    Yona.  493 

1G0,767  ordinary  shares  of  101.  each,  and  84,007  general  founders' \ 

shares  of  11.  each,  and  that  the  remainder  of  the  capital,  namely,  capital  by  ° 
the  27,833  ordinary  shares,  numbered,  &c.,  and  the  29,933  general  payingotFand 
founders'  shares,  numbered,  &c.,  be  pd  off  (the  capital  represented  ^rgp^odfied 
thereby  being  in  excess  of  the  wants  of  the  coy),  and  that  such  last-  ordinary  and 
mentd  ordinary  and  general  founders'  shares  resply,  and  all  liability  ^hares^^^ 
thereon,  be  wholly  extinguished. 

The  above  resolution  was  confirmed  by  the  House  of  Lords.  British  and 
American,  ^-c.  Corporation  v.  Couper,  (1894)  A.  C.  399.  The  company  was 
possessed  of  assets  in  America  and  in  England,  and  the  object  of  the  resolution 
was  to  pay  ofE  the  American  shareholders  out  of  the  American  assets.  It  was 
held  that  this  was  in  effect  a  purchase  by  the  company  of  its  own  shares,  but 
that  the  Court  had,  under  the  Companies  Acts,  1867  and  1877,  jurisdiction  to 
.■sanction  such  a  reduction  of  capital,  or  any  other  kind  of  reduction. 
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Form  494. 

Caucelliiiir 
lost  t-apital  by 
extino'uisliini;' 
two  classes  of 
shares  and 
part  of  capital 
paid  up  on  a 
third  cla.ss. 


That  the  capital  of  the  coy  be  reduced  from  1G3,G18Z.  to  50,700/.. 
aud  that  such  reduction  be  effected  by  caucellino-  capita,i  which  lia« 
been  lost,  or  is  unrepresented  by  available  assets  to  the  extent  of, 
aud  by  the  cancellation  of  the  whole  of  the  5,943  ordinary  shares  of 
;U.  IDs.  each,  and  the  whole  of  tlie  20,521  second  preference  shares 
of  3^  10s.  each,  and  the  sum  of  1^  per  share  upon  each  of  the  20,284 
first  preference  shares  of  31.  10s.  each,  and  by  reducing  the  nominal 
amount  of  the  sd  first  preference  shares  from  Si.  10s.  to  21.  10s.  each. 


The  above  resolution  was  confirmed  by  Chitty,  J.,  13th  Feb.,  1895.  See 
Floating  Dock  of  St.  Thomas,  (1891)  1  Ch.  691.  The  first  preference  shares 
were,  by  the  articles,  given  a  preference  both  as  regards  capital  and  dividend,, 
and,  it  being  proved  that  the  assets  were  worth  less  than  the  capital  paid  up 
on  the  preference  sharess,  the  order  was  made.  The  case  was  followed  by 
Stirling,  J.,  in  London  and  New  York  Investment  Co.,  (1895)  2  Ch.  860., 
followed  by  Farwell,  J.,  in  National  Bank  of  China  (Times.  Feb.  14th,  1905). 


Form  495. 

Cancellini^ 
purchased 
shares. 


That  the  capital  of  this  coy  bo  reduced  by  the  cancellation  or 
extinguishment  of  1,482  shares,  purchased  in  pursuance  of  the  special 
resolution  passed  at  an  extraordinary  general  meeting  of  the  coy,  held 
on  the  4th  day  of  Februarj^  1882,  and  confirmed  at  a  subsequent 
extraordinary  general  meeting,  held  on  tlie  25th  day  of  February, 
1882. 


Albert  Neic  Mills  Co.,  Limited  and  Reduced,  confirmed  by  Kay,  J.,  July  30, 
1887.  An  effort  was  made  to  get  this  reduction  through  on  the  footing  that 
creditors  were  not  interested;  but  the  learned  judge  held  that  they  were,  and 
required  the  usual  proceedings. 


Form  496. 


Another. 


That  tlie  265  fully  pd-up  shares  already  purchased  by  the  directoi-s. 
out  of  the  reserve  fund  be  cancelled,  and  that  the  capital  of  the  coy 
be  reduced  by  the  .sum  of  2,650Z..  being  the  nominal  amount  of  sucli 
shares. 


Moide's  Patent  Co.,  confirmed  4th  May,  1883. 


Form  497. 

Confirming 
Dast  returns, 
&c. 


That  the  capital  of  the  coy  be  i-educed  from  400,000/.,  divided  into 
4.000  shares  of  100/.  each,  of  which  1,500  are  preference  shares  and 
2,500  are  ordinary  shares,  to  250,000/.,  divided  into  2,500  ordinary 
shares  of  100/.  each;  and  that  such  reduction  be  effected  by  cancelling 
so  many  of  the  sd  preference  shares  as  have  not  been  taken  or  agreed 
to  be  taken  by  any  person,  and  by  paying  off  as  capital  in  excess  of 
the  wants  of  the  coy  the  capital  pd  up,  and  not  yet  repd,  on  so  many 
(if  the  sd  preference  shares  as  have  been  taken,  and  by  confirming, 
and  the  coy  does  hby  confirm,  the  repayment  of  the  capital  on  so 
many  of  the  sd  preference  shares  as  have  already  been  pd  off,  and 
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that  the  preference  shares  upon  whioh  the  capital  pd  up  has  been,    Form  497. 
or  shall  be  repd  as  afsd,  be  cancelled. 

¥ope  and  Pearson,  Limited,  confirmed  24th  December,  1881,  by  the  High 
Court. 

Where  capital  has  been  improperly  returned,  it  is  desirable  to  get  the  sanc- 
tion of  the  Court  as  above,  so  as  to  get  rid  of  the  liability  on  the  part 
of  the  directors  for  the  breach  of  trust  in  misapplying  the  funds  of  the  company. 

There  have  been  several  subsequent  cases  in  which  this  has  been  done,  but 
the  oreditors  are,  of  course,  in  all  such  cases  interested,  and  the  formal  procedure 
must  be  followed. 


*  That  the  capital  of  the  coy  be  reduced  to  850,000?.,  divided  into    Form  498. 
99,800  ordinary  shares  of  8Z.  10s.  each,  and  2,000  deferred  shares  of  Reducing 
11.  each,  and  that  such  reduction  be  effected  by  cancelling  capital  to  ordinary 
the  extent  of  \l.  10s.  in  respect  of  each  of  the  ordinary  shares  which  p^eserv^no- 
have  heen  ifisued  and  are  now  outstanding,  and  by  reducing  the  arrears  of 


calls. 


nominal  amount  of  all  the  ordinary  shares  in  the  coy's  capital  from 
101.  to  8Z.  10s.,  but  such  reduction  to  be  without  prejudice  to  the 
coy's  right  to  sue  for  and  recover  all  arrears  of  calls  now  outstanding 
and  due  in  respect  of  the  sd  shares  or  any  of  them. 

This  was  tlie  resolution  in  Credit  Assurance  and  Guarantee  Corporation, 
Limited.  The  reduction  was  sanctioned  by  the  Court  of  Appeal,  30th  July, 
1902.     See  report,  (1902)  2  Ch.  601. 


That  the  capital  of  the  coy  be  reduced  to  1, 345, 000 Z.,  divided  into    ^°^°^  ^^^' 

1,500,000  preference  shares  of    13s.  each,  and   1,350,000    ordinary  Rednftion 

shares  of  5s.  each,  and  650,000  deferred  shares  of  Is.  each,  and  that  'T^'"'"^  ^Q^^v&l 
'  '  '  classes  in  ac- 

such  reduction  be  effected  as  follows: —  cordancewith 

agreements. 

(1)  By  cancelling  pd-up  capital  which  is  unrepresented  by  avail- 

able assets  to  the  extent  of  75.  in  respect  of  each  of  the 
preference  shares,  and  by  reducing  the  nominal  amount  of 
such  preference  shares  accordingly  to  13s.  each. 

(2)  By  cancelling  pd-up  capital  which  is  unrepresented  by  avail- 

able assets  to  the  extent  of  15s.  in  respect  of  each  of  the 
ordinary  shares  in  the  coy,  and  by  reducing  the  nominal 
amount  of  such  ordinary  shares  to  5s.  per  share. 

(3)  By  cancelling  pd-up  capital  which  is  unrepresented  by  avail- 

able assets  to  the  extent  of  19s.  in  respect  of  each  of  the 
deferred  shares  in  the  coy,  and  by  reducing  the  nominal 
amount  of  such  deferred  shares  and  of  the  unissued  deferred 
shares  to  Is.  per  share. 

p.  .     '  4  c 
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Form  499. 


The  above  is  a  resolution  settled  by  the  author  in  Welsbach  Incandescent  Gas 
Light  Co.,  Limited,  (1904)  1  Ch.  87.  The  reduction  was  sanctioned  by  the 
Court  of  Appeal. 

The  memorandum  of  association  defined  the  rights  of  each  class,  but  power  to 
modify  was  inserted.  Meetings  of  each  class  were  held  approving  of  the  pro- 
posed resolution  for  reduction,  and  of  resolutions  making  corresponding  altera- 
tions in  the  articles,  and  special  resolutions  were  passed  accordingly,  declaring, 
amongst  other  things,  that  the  provisions  thereby  made  in  regard  to  the  rights 
of  the  members  of  each  class  as  regards  dividends  and  distribution  of  assets  in  a 
winding-up  should  take  effect  by  way  of  modification  of  the  rights  originally 
attached  thereto,  and  accordingly  such  members  should  not  be  entitled  to  any 
rights  inconsistent  therewith,  and  in  particular  all  arrears  of  undeclared  divi- 
dends up  to  the  time  when  the  said  order  and  minute  should  be  registered 
should  be  extinguished. 

The  provisions  in  sect.  46  (1)  (b)  of  the  Companies  Act,  1908,  empowering  a 
company  to  cancel  "  any  lost  capital  or  any  capital  unrepresented  by  available 
assets "  are  alternative  provisions,  and  the  latter  is  not  explanatory  of  the 
former.     Me  Eoare  ^  Co.,  Limited,   (1904)  2  Ch.  208. 


Form  500. 

Reducing 
withovit 
prejudice 
to  liability. 


That  the  capital  of  the  coy  be  reduced  from  2,000,000^,  divided 
into  200,000  shares  of  lOZ.  each,  to  1,846,875Z.,  divided  into  25,000 
shares  of  lOZ.  each  (being  the  shares  at  present  unissued)  and  175,000 
shares  of  9Z.  25.  &d.  each.  And  that  such  reduction  be  effected  by 
cancelling  pd-up  capital  which  has  been  lost  or  is  unrepresented  by 
available  assets  to  the  extent  of  17s.  Qd.  per  share  in  respect  of  each 
of  the  175,000  shares  which  have  been  issued,  and  by  reducing  the 
nominal  amount  of  each  of  the  sd  shares  from  101.  to  9Z.  2s.  Q>d.,  and 
that  the  conditions  contained  in  the  coy's  memdum  of  asson  be  modi- 
fied accordingly. 


Form  501. 

Cancellation 
of  unissued 
hhares. 


That  the  capital  be  reduced  from  &c.  to  &c.,  by  cancelling  10,000  of 
the  existing  preference  shares  which  have  not  been  taken  or  agreed  to 
be  taken  by  any  person. 

Under  sect.  41  (1)  (e)  of  the  Companies  Act,  1908,  a  special  resolution  as 
above  operates  without  the  sanction  of  the  Court.  And  where  the  articles  give 
the  requisite  power  {e.g.,  by  resolution  of  a  general  meeting),  a  special  resolu- 
tion is  not  requisite. 


Form  502.  1.  That  the  capital  of  the  coy  be  reduced  by  cancelling  the  100 

Cancellation"  founders'  shares  of  II.  each. 

con^oUdltin^  2 .  That  the  ordinary  shares  in  the  capital  of  the  coy  be  consolidated 

others.  in  such  manner  that  every  five  thof  shall  constitute  one  51.  share. 


The  above  resolution  for  reduction  was  confirmed  by  Chitty,  J.,  in  Islington, 
^c.  Co.,  10th  May,  1892.     The  founders'  shares  had  been  surrendered. 
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Tliat  tlie  capital  of  the  coy  be  reduced  from  30,000Z.,  divided  into    Form  503. 
160  ordinary  and  140  preference  shares,  all  of  oOZ.  each,  to  23,000Z.,  ^e^uctionby^ 
divided  into  460  ordinary  shares  of  501.  each,  and  that  such  reduction  payment  off 
be  effected  by  returning-  to  the  holders  of  the  140  preference  shares  ^/^g^e^g  "**  ^''''' 
that  have  been  pd  up  capital  to  the  extent  of  oOl.  per  share  out  of 
the  net  profits  of  the  coy  set  apart  under  clause  146  of  the  arts  of 
asson  of  the  coy,  and  by  cancelling  the  capital  represented  by  the  sd 
preference  shares. 

The  above  resolution  was  confirmed  by  Chitty,  J.  See  Dicido  Pier  Co.,  (1891) 
2  Ch.  354.  The  articles  provided  for  setting  aside  a  portion  of  the  profits  as 
a  sinking  fund  to  redeem  the  preference  shares.  Held,  that  the  Court  could 
sanction  the  reduction. 

1.  Tliat  the  capital  of  the  coy  be  reduced  from  780,000^.,  divided  ^orm  504. 
into  7,800  shares  of   100?.   each,  with  871.    16s.  paid  thereon  and  Reduction  by 
121.  4s.  uncalled,  to  546,000Z.,  divided  into  7,800  shares  of  70L  each,  paying  off 
with  65Z.   16s.  j)aid  up  thereon  and  41.  4s.  uncalled,  and  that  Buch  debentures, 
reduction  be  effected — 

(a)  By  extinguishing  the  liability  in  respect  of  the  uncalled  capital 

to  the  extent  of  8Z.  per  share  on  each  of  the  shares  of  the 
coy; 

(b)  By  returning  to  the  shareholders  pd-up  capital  to  the  extent  of 

221.  per  share. 

2.  That  the  sd  7,800  shares  of  70Z.  each,  with  65?.  10s.  pd  thereon, 
be  subdivided  into  54,600  shares  of  lOZ.  each,  with  91.  8s.  pd  up  on 
each  share. 

3.  That  the  directors  be  and  they  are  hby  authorized  to  create  an 
issue  of  debentures  for  a  total  sum  not  exceeding  139,000Z.  [subject 
to  certain  specified  provisions^. 

4.  That  the  directors  be  and  they  are  hby  authorized  to  issue  the 
debentures  to  such  of  the  shareholders  as  shall  consent  to  accept  the 
same  at  par,  in  part  satisfaction  of  the  cash  to  be  repd  to  them  on 
their  shares  as  hereinbefore  provided,  but  so  that  the  amount  per 
share  to  be  so  satisfied  should  not  exceed  181.,  and  that  as  regards 
any  debentures  which  shall  not  be  so  accepted  by  the  shareholders, 
the  directors  shall  be  authorized  to  dispose  of  them  to  such  persons, 
whether  shareholders  or  not,  and  upon  such  terms  as  they  think  fit. 

Confirmed  by  Stirling,  J.,  Nixon's  Navigation  Co.,  (1897)  1  Ch.  872. 


That  the  capital  be  reduced,  &c.  by  cancelling  the  pd-up  shares    Form  505. 
numbered ,  as  provided  by  the  provisional  agreemt,  &c.  CanclTT — 

In  such  a  case  the  sanction  of  the  Court  must  be  obtained ;   but  if  the  sliares  ^,  ^^'*^^'^ 
are  fully  paid  up  and  nothing  has  been  paid  for  the  surrender,  the  consent  of 
creditors  may  not  be  requisite.     See  sect.  48  of  the  Companies  Act,  1908,  and 
Zlynvi  Co.,  26  VV.  R.  55;  37  L.  T.  373;   Vivian  #  Co.,  34  W.  R.  411;   W.  N. 
<1886)   32;   Islington  Electric  Co.,  W.  N.   (1892)   83.     But  having  regard  to 

4  c  2 
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Form  506.     Trevor  v.    Whitworth,  12  App.   Cas.   409,  it  13   very  clear  that  such  a  trans- 

-  action  ought  not  to  be  carried  out  without  the  prior  sanction  of  the  Court,  and 

the  same  observation  applies  to  Form  506.  In  Vivian  ^  Co.  there  was  a  pro- 
visional agreement  that  the  company  should  be  at  liberty  to  cancel  some  of  the 
vendor's  shares  by  special  resolution  sanctioned  by  the  Court. 


Form  506. 

Cancellation 
of  shares. 


Form  507. 

Paying  off 
capital  out 
of  profits. 


That  the  capital  of  the  coy  be  reduced  to  58,520^.,  divided  into  2,926 
shares  of  20Z.  each,  and  that  such  reduction  be  effected  by  cancelling 
all  the  unissued  shares,  and  also  the  640  shares  which  from  time  to 
time  have  been  surrendered  to  or  for  the  benefit  of  the  coy,  and  that 
the  conditions  contained  in  the  coy's  raemdum  of  asson  be  modiiied 
accordingly . 

Mediterranean  Hotel  Co.,  Pearson,  J.,  3rd  August,  1885.  In  this  case  also 
the  shares  had  been  purchased  out  of  the  reserve  fund.  See  also  Yorh  Glass  Co., 
Limited,  60  L.  T.  IH. 

That  out  of  the  accumulated  profits  of  the  coy  there  be  returned  to 
each  member  a  sum  equal  to  10  p. c.  on  the  capital  pd  up  on  the  shares 
held  by  him  in  reduction  of  such  capital,  and  to  the  intent  that  the 
unpd  capital  may  be  increased  by  a  similar  amount. 

See  sect.  40  of  the  Act  of  1908,  infra,  Appx. 


Form  508. 

Provision  for 
issue  of 
income  cer- 
tificates in 
respect  of 
arrears  of 
preference 
dividend. 


That  if  the  capital  of  the  coy  shall  be  reduced  to  1,870,000/.,  the 
holders  of  prefeieuce  stock  shall  bo  given  and  accept  in  satisfaction 
and  discharge  of  their  right  to  receive  out  of  past  or  future  profits  any 
dividends  or  preference  stock  in  respect  of  the  years  ending  30th  June, 
190L  30th  June,  1902,  and  30th  June,  1903,  funded  income  certificates 
equal  in  nominal  amount  to  9  p.c.  of  the  amount  of  the  preference 
stock  held  by  them  resply,  such  certificates  to  bear  interest  at  the  rate 
of  4  p.c.p.a.  (non-cumulative)  as  from  the  30th  June,  1903,  payable 
out  of  surplus  profits  remaining  in  the  year  ending  30th  June,  1904, 
and  in  every  subsequent  year,  after  providing  for  the  dividend  on  the 
preference  stock  and  arrears,  if  any,  other  than  arrears  hby  dis- 
charged, the  coy  to  be  at  liberty  at  any  time,  without  prejudice  to  the 
preference  dividend,  to  redeem  such  certificates  or  any  of  them  out  of 
profits;  and  in  case  the  whole  of  such  certificates  are  not  redeemed 
by  30th  June,  1918,  the  coy  shall  set  aside  out  of  surplus  profits 
remaining  after  payment  of  the  cumulative  preference  dividend  and 
the  interest  on  the  sd  certificates  in  the  year  ending  30th  June,  1919, 
and  every  subsequent  year,  an  amount  not  exceeding  5,000Z.  in  each 
year  so  far  as  the  profits  extend,  to  be  applied  in  redeeming  the  certi- 
ficates for  the  time  being  outstanding. 


The  above  was  one  of  the  features  of  the  scheme  for  reduction  of  capital  sanc- 
tioned by  the  Court  in  1903.     See  Allsopp  ^  Sons,  Limited,  51  W.  K.  644. 
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That  the  20,000  preference  Bharee  in  the  coy  of  11.  each  and  2,000    Porm  608a 

deferred  shares  in  the  coy  of  II.  each  be  reorganized  and  consolidated   

into  one  class  of  22,000  shares  of  11.  each,  to  be  called  ordinary  ^^rgrnS-^'''^ 
shares,  and  to  rank  as  regards  dividend  and  capital  pari  passu,  and  tiou  of 
each  share  to  confer  one  vote,  and  that  the  coy's  memdum  and  arte  "'^P^*^^- 
be  altered  accordingly. 

The  above  resolution  is  to  operate  under  sect.  45  of  the  Act — the  reorganiza- 
tion of  capital  section.  It  has  to  be  approved  by  a  resolution  passed  by  it 
majority  in  number  of  shareholders  of  each  claas  holding  three-fourths  of  the 
share  capital  of  that  class,  and  confirmed  in  the  same  manner  as  a  special  re- 
solution, and  requires  the  confirmation  of  the  Court. 

Sometimes  where  founders'  shares  have  become  very  valuable  it  is  urgently   Conversion  of 
desired  in  the  general  interest  of  the  company  to  convert  them  into  ordinary   founders' 
shares.     Thus,  if  there  be  100  11.  founders'  shares,  worth  in  the  market  100^.    ^^^^®s- 
each,  it  may  be  desired  to  issue  to  the  holders  10,000^.   in  nominal  value  of 
^  ordinary  shares,  credited  as  fully  paid  up,  as  the  consideration  for  the  surrender 
or  cancellation  of  the  founders'  shares,  so  that  the  possible  conflict  of  interests 
arising  from  the  division  into  two  classes  may  be  terminated. 

But  such  a  transaction  is  beset  with  difificulties,  for  it  amounts  to  a  purchase 
by  the  company  of  its  own  shares,  and  is  therefore  ultra  vires  unless  sanctioned 
by  the  Court  as  a  reduction  of  capital.  Trevor  v.  Whitworth,  12  App.  Cas.  409; 
Famatina  Co.  v.  Bury,  (1910)  A.  C.  439.  Where,  however,  the  ordinary  shares 
are  at  a  large  premium  the  conversion  may  be  effected  in  a  regular  manner  by 
arranging  with  the  holders  of  the  founders'  shares  that  they  shall  be  at  liberty 
to  subscribe  at  par  for  a  number  of  ordinary  shares,  sufficient  regard  being  had 
to  their  premium  value  to  give  to  the  founders  their  equivalent  for  their 
founders'  shares,  the  founders  undertaking  in  consideration  of  this  liberty  to 
allow  the  founders'  shares  to  be  cancelled.  Then  let  the  shares  be  subscribed  for 
and  paid  up  at  par,  and  let  it  be  sanctioned  by  the  Court.  Such  sanction  can  be 
obtained  without  consent  of  creditors,  for  the  reduction  of  capital  by  cancelling' 
the  founders'  shares  does  not  involve  any  diminution  of  liability  or  payment 
oft"  of  any  paid-up  capital.  See  infra,  p.  1261.  The  following  forms  indicate 
the  mode  in  which  such  a  conversion  may  in  such  circumstances  bo  effected. 
Sometimes  the  transaction  is  carried  into  effect  by  a  private  Act  of  Parliament. 


1 .   That  the  agreemt  dated  the day  of ,  and  made  between    Form  509. 

A.   B.  on  behalf  of  the  coy  of  the  one  part,  and  C.  D.  on  behalf  Hegoiuti 
of  himself  and  all  other  the  holders  of  founders'  shares  in  the  capital  cancelling 
of  the  coy  of  the  other  part  (being  an  agreemt  providing  for  the  !^ares^^^' 
cancellation  of  the  300  founders'  shares  of  11.  each,  and  the  sub- 
Bcription  at  par  by  the  holders  of  such  founders'  shares  of  new  ordi- 
nary shares  in  the  capital  of  the  coy  to  be  created  as  therein  mentd, 
which  agreemt  has  been  ratified  by  all  the  holders  of  the  sd  founders' 
shares  other  than  the  sd  C.  D.),  be  and  the  same  is  hby  approved 
of  and  sanctioned,  and  that  the  directors  be  and  they  are  hby  author- 
ized to  affix  the  seal  of  the  coy  to  such  agreemt  and  carry  the  same 
into  effect  if  and  when  the  same  becomes  absolute. 

The  agreement  referred  to  in  the  above  resolution  was  as  follows:  — 
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RESOLUTIONS. 


[Chap.  Xlll. 


Form  510.        An  Agreemt  made  the day  of ,  between  A.  B.  ou  behalf 

.  .       "    of  the Coy,  Limtd  (hnftr  called  the  coy),  of  the  one  pt,  and  CD., 

al^Iement  for  of,  &c.,  on  behalf  of  himself  and  all  others  the  holders  of  founders' 
cancelline-         shares  in  the  capital  of  the  coy,  of  the  other  pt.    Whereas  the  coy  was 

and  has  a  nominal  capital  of  £ divided  into 


founders' 
shares. 


incorporated  in  19- 

preference  shares  of  IZ.  each  and 


ordinary  shares  of  11. 


each  and 


founders'  shares  of  11.  each;  And  wherExVS  all  the  sd 


shares  have  been  issued  and  are  fuUy  pd  up;  And  w^hereas  it  is 
apprehended  that  the  market  value  of  each  of  the  sd  foundor.s'  shares 

is  £ or  thbts,  and  of  each  of  the  sd  ordinary  shares  is  £ on 

thbts;  And  whereas  it  is  deemed  expedient  that  the  sd  founders' 
shares  shall  be  cancelled,  and  that  tlie  holders  thof  shall  subscribe  for 
and  be  allotted  ordinary  shares  in  the  capital  of  the  coy  upon  the 
terms  hnftr  set  forth,  and  that  for  such  purposes  the  capital  of  the 

coy  shall  be  increased  by  the  creation  of  new  ordinary  shares 

of  11.  each: 

Now   IT  IS  HEREBY  AGREED  aS  follovVS: 

1.  When  this  agreemt  becomes  absolute  the  sd  A.  B.  and  each  of 
the  other  holders  of  founders'  shares  afsd  who  shall  ratify  this 
agreemt  (hnftr  referred  to  as  a  'ratifying  holder')  shall  in  respect 
of  every  founders"  share  held  by  him  be  deemed  lo  apply  for  an 

allotment  of of  the  sd  new  ordinary  shai'es  upon  the  footing  and 

condition  that  he  is  to  pay  up  the  fuU  nominal  amount  thof  by  twa 
instalments,  namely,  10s.  per  share  on  allotment  and  10s.  per  share 
thirty  days  after  allotment,  and  the  coy  shall  allot  the  same  accord- 
ingly without  further  applicon,  and  the  allottees  shall  duly  and 
punctually  pay  such  instalments. 

2.  The  coy  is  to  be  at  liberty  to  pass  a  special  resolution  cancelling 
the  founders'  shares  afsd,  and  to  apply  to  the  Ct  for  an  order  con- 
firming such  cancellation,  and  the  coy  shall  convene  the  requisite 
meetings  for  the  purpose,  and  the  sd  A.  B.  and  each  ratifying  holder 
shall  concur  in  the  passing  of  such  special  resolution  and  also  a 

resolution  for  increasing  the  capital  by  the  creation  of  the  sd  

new  ordinary  shares  of  11.  each. 

3.  This  agreemt  is  conditional: 

(1)  On  its  being  ratified  by  all  the  holders  of  founders'  shares 

afsd  other  than  the  sd  A.  B. ;  and 

(2)  On  its  being  approved  by  the  coy  in  general  meeting;  and 

(3)  On  a  resolution  of  a  general  meeting  of  the  coy  being  passed. 

for  the  creation  of new  ordinar}'  shares  of  11.  each; 

(4)  On  a  special  resolution  being  passed  for  the  reduction  of  the 

capital  by  the  cancellation  of  the  sd founders'  shares: 

and 

(5)  On  the  sanction  of  the  Ofc  being  obtained  to  such  reduction. 

And  if  all  these  conditions  are  not  fulfilled  within  six  calendar 
months  from  the  date  hof,  this  agreemt  shall  at  the  expiration  of 


FORMS.  ^^^' 

Buch  period  beoome  void;   and  if  all  these  conditions  are  fulfilled    Form  510. 
within  the  ed  period  of  six  calendar  months,  then  immediately  on  such 
fulfilment  this  agreemt  shall  become  absolute. 
As  Witness,  &c. 


Reserve  Capital. 

That  capital  of  the  coy  to  the  extent  of  101.  in  respect  of  each  of    Form  511. 
the  issued  shares  shall  not  be  capable  of  being  called  up  except  in  Reserve 
the  event  of  and  for  the  purpose  of  the  coy  being  wound  up.  liability. 


Change  of  Name. 

">.  That  the  name  of  the  coy  be  ciiauged  to  The Coy,  Limtd.  Form  512. 

As  to  change  of  name,  see  sect.  8  (3)  of  the  Companies  Act,  1908,  replacing 
sect.  13  of  the  Act  of  1862.  The  proper  course  is  to  ascertain  from  the  Regis- 
trar that  there  is  no  objection  to  the  proposed  name,  apply  to  the  Board  of 
Trade  for  liberty  to  make  the  change,  and  then  to  finally  pass  a  special 
resolution  as  above.  Liberty  is  readily  granted.  The  change  is  not  complete 
until  the  new  certificate  of  incorporation  for  which  the  section  provides  is 
issued  (sect.  8  (4)).  ShacMeford,  Ford  ^  Co.  v.  Dangerfield,  L.  \i.  3  C.  T*. 
407. 


Change  of 
name. 


Borrowing  and  Debenture  Stock. 

That  the  directors'  power  to  borrow  conferred  by  clause  49  of  tlie    Form  513. 
arts  of  asson  be  extended,  so  that  the  amount  at  any  one  time  owing  ^^t^^g^^^^^ 
in  respect  of  moneys  so  borrowed  or  raised  shall  not,  without  the  directors' 
sanction  of  a  gene  ml  meeting,  exceed  £ .  power. 


That  the  directors  be  and  they  are  hby  authorized,  in  addition  to    Form  514. 
any  sums  already  borrowed  for  the  purposes  of  the  coy,  to  borrow  Cre;§,tion  of 
to  an  amount  not  exceeding  in  the  aggregate  10,000Z.,  by  the  issue  debentures  to 
of  200  debentures  of  50Z.   each,  redeemable  on  the   1st  January,  debentures. 
19—,  such  debentures  to  bear  interest  at  the  rate  of   10  p.c.p.a. 
payable  half-yearly,  and  to  be  in  the  form  of  the  draft,  a  print 
whereof  has  been  produced  to  this  meeting  and  identified  by  the 
signature  of  the  secretary  of  the  coy. 

That  the  repayinent  of  the  moneys  payable  according  to  the  tenor 
of  the  sd  debentiu-es  be  secured  by  a  trust  deed  in  the  form  of  the 
draft  submitted  to  this  meeting  and  identified  by  the  signature  of  the 
secretary  of  the  coy,  and  expressed  to  be  made   between  the  coy 

of  the  one  part  and of  the  other  part,  and  that  the  directors  be 

and  they  are  hby  authorized  to  execute,  under  the  seal  of  the  coy, 
a  deed  in  the  terms  of  the  sd  draft-. 
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RESOLUTIONS. 


[Chap.  XIII. 


Form  515. 

Aiuither. 


That  the  directors  be  and  they  are  hby  authorized  to  borrow  the 
sum  of  10,000 L  for  the  purpose  of  paying  off  the  debentures  of  the 
coy  which  fall  due  on  the  1st  January,  19—,  and  that  such  sum  be 
raised  by  the  issue  of  new  debentures  payable  on  1st  January,  19—, 
and  bearing  interest  at  the  reduced  rate  of  4  p.c.p.a.,  such  deben- 
tures to  be  secured  by  trust  deed,  and  that  the  new  debentures  and 
trust  deed  afsd  be  framed  in  accordance  with  the  forms  submitted 
to  this  meeting,  and  identified  by  the  signature  of  the  coy's  secretary; 
and  that  the  directors  be  and  they  are  hby  authorized  to  issue  any 
of  the  sd  new  debentui'es  in  exchange,  at  par,  for  any  of  the  existing 
debentures  the  holders  of  which  may  desire  to  renew,  and  that, 
pending  the  placing  of  the  new  debentures,  the  directors  be  and  they 
are  hby  authorized  to  borrow  from  the  coy's  bankers  or  otherwise, 
on  such  terms  as  they  think  fit,  any  moneys  required  to  pay  off  any 
of  the  existing  debentures  which  fall  due. 


Form  516. 

Authority  to 
directors  to 
acquire  by 
amalgamation 
another  con- 
cern, and 
sanction  of 
provisional 
agreement, 
and  when 
latter  absolute 
to  increase 
capital. 


Acquisition  of  a  Business. 

That  it  is  expedient  to  acquire  and  take  over  by  way  of  amalga- 
mation the  undertaking    of    the Coy,  Limtd,  and    that    the 

provisional  agreemt  for  the  purpose  submitted  to  this  meeting  be 
and  the  same  is  hby  approved;  and  that  the  directors  of  this  coy  be 
and  they  are  hby  authorized  to  adopt  and  ratify  and  to  affix  the  seal 
of  this  coy  to  the  sd  agreemt  and  to  cavry  the  same  into  effect, 
with  full  power  to  assent  to  any  modifications  in  the  agreemt  which 
they  think  expedient  in  the  interests  of  this  coy,  either  before  or 
after  the  adoption  thof ;  and  that  if  the  sd  agreemt  becomes  absolute 
the  directors  be  and  they  are  hby  empowered  to  increase  the  capital 
of  the  coy  to  1,.500,OOOZ.,  by  the  creation  of  33,800  new  shares  of 
201.  each;  and  that  the  directors  be  and  they  are  hby  authorized  to 
deal  with  any  portion  of  the  shares  so  created  in  accordance  with 
the  sd  agreemt  in  so  far  as  the  same  shall  be  required  for  the  pur- 
poses of  such  agreemt,  and  to  deal  with  any  surplus  as  the  directors 
may  think  expedient  in  the  interests  of  the  coy,  and  without  being 
under  any  obligation  to  offer  the  same  in  accordance  with  clause  25 
of  the  arts  of  asson  of  this  cov. 


Form  517. 

Winding-up 
in  view  of 
provisional 
agreement 
having  been 
sanctioned 
for  sale  of 
undertaking 
to  another 
company. 


Division  in  Specie  in  a  Winding-up. 

That,  having  regard  to  the  provisional  agreemt  of  the 


day 


of ,  entered  into  by  A.  on  behalf  of  this  coy  for  the  sale  of  the 

undertaking  of  this  coy  to  the  N.  Coy,  Limtd,  which  agreemt  was 

ratified  by  the  general  meeting  of  the  coy  held  on  this  day  of 

,  it  is  desirable  to  wind  up  this  coy,  and  accordingly  that  this  coy 

be  wound  up  voluntarily,  and  that  B.  and  C,  directors  of  this  coy,  be 
and  they  are  hby  appointed  the  liqrs  for  the  purpose  of  such  winding- 
up. 

See  ■' Eeconstruction,"  infra,  and  notes  to  Form  43,  p.  372,  supra. 
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2.  That  the  sd  liqrs  be  and  they  are  hby  authorized  (when  and  eo    Form  517. 
soon  as  the  debts  and  liabilities  of  this  coy  shall  have  been  jjd  and  j^^gt^^ion 
satisfied  or  duly  provided  for)  to  distribute  in  specie  or  kind  amongst  in  specie  of 
the  contributories  of  this  coy  in  accordance  with  their  respective  J^^^^^^^'J^ff^f*" 
rights  and  interests  therein,  the  50,000  ordinary  shares  of  5Z.  each  by  liquidator 
in  the  capital  of  the  N.  Coy,  Limtd  (credited  as  fully  pd  up),  which  f^^^lsh^ri 
form  pt  of  the  consideration  for  the  sd  sale,  and  so  that  each  contribu-  of  other 
tory  shall  be  entld  to  elect  to  have  his  or  her  proportion  thof  allotted  company). 

to  himself  or  herself,  or  to  his  or  her  nominee  or  nominees,  such 
election  to  be  declared  by  notice  in  writing  to  the  sd  liqrs  within 
twenty -one  days  after  the  passing  of  this  resolution. 

3.  That  the  sd  liqrs  do  sell  the  shares  not  so  allotted,  and  do  pay 
the  net  proceeds  of  sale  to  the  contributories  who  would  have  been 
entld  to  the  shares  sold,  rateably  in  proportion  to  the  number  of  the 
shares  sold  which  they  would  liave  been  entld  to  call  for. 

Debenture  Holders'  Resolutions. 

That  this  meeting  of  the  holders  of  the  debentures  of  the Coy,    Form  518. 

Limtd,  secured  by  trust  deed,  dated,  &c.,  and  made,  &c.,  hby  sanctions  Resolution  ot 
the  provisional  agreemt  submitted  to  this  meeting,  which  agreemt  is  debenture 

dated  the day  of ,  and  made  between  the  sd  coy  of  the  one  g°ncdoning 

pt,  and  A.  B.,  purporting  to  contract  on  behalf  of  all  the  holders  of  a^eement  for 
the  sd  debentures,  of  the  other  pt,  and  assenfa  to  the  modifications  of  "f'^righ^g'"'' 
the  rights  of  the  debenture  holders  and  of  the  provisions  of  the  sd 
trust  deed  to  be  effected  by  the  sd  agreemt  [or  hby  assents  to  the 
proposed  modifications  of  the  sd  trust  deed,  and  authorizes  the  trees 
thof  to  concur  with  the  coy  in  executing  a  supplemental  trust  deed 
in  the  terms  of  the  draft  submitted  to  this  meeting  for  effecting  such 
modifications]. 

This  is  a  speoimen  of  a  reaolution  where  a  majority  of  a  class  of  debenture 
holders  have  power  to  assent  to  a  modification  of  the  rights  of  the  class.  See 
Part  III.,  10th  ed.,  p.  140. 

Altering  Constitution  or  Objects  (sects.  9  and  264  of  Act  of 

1908j. 

That  the  memdvim  and  arts  of  asson  submitted  to  this  meeting  be  Form  519. 

and  the  same  are  hby  approved,  and  that,  pursuant  to  the  provisions  Resolution  of 

of  the  Cos  Act,  1908,  ss.  9  and  264,  the  form  of  the  coy's  constitu-  ^^^'^JJ^.^j^  ^^^^ 

tion  be  altered  by  substituting  such  memdum  of  asson  with  extended  memorandum 

objects  as  therein  set  forth,  and  such  arts  of  asson,  for  the  coy's  deed  ^^^JJ.''Jj^J^"_ 

of  settlement  dated,  &c.,  and  for  all  regulations  of  the  coy  subse-  panies  Act, 

uuently  made  and  now  in  force;  and  that  the  directors  be  and  they  ^9^8  ^^^p.  9 

-  .  ,      .  J        and.  /d4. 

are  hby  authorized  to  apply  to  the  Ct  to  confirm  this  resolution  under 

the  sd  Act. 

See  infra,  p.  1310,  and,  for  form  of  petition,  infra,  p.  1315. 
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Form  520. 

liesolutioii  lot 
extension  of 
objects  under 
Companies 
Act,  1908, 
s.  9. 


That  the  objects  of  the  society  be  altered  by  the  addition  to  clause  1 
of  the  laws  of  the  society  of  the  words  following,  that  is  to  say:  — 

"  The  society  may  also,  from  time  to  time,  and  at  any  time,  take 
over,  on  such  terms  and  conditions  as  may  bo  arranged,  the  whole  or 
any  pt  of  the  business  assets  and  undertaking  and  liabilities  of  any, 
other  coy,  society  or  institution  carrying  on  any  assurance  business 
which  this  society  is  authorized  to  carry  on;  and  the  terms  and  con- 
ditions afsd  may  include  provision  for  payment  by  the  society  of  all 
or  part  of  the  expenses  of  and  incident  to  the  winding-up  and  dis- 
solution of  the  transferring  coy,  society,  or  institution,  and  may 
provide  for  the  concession  to  the  policy  holders,  annuitants,  creditors, 
directors,  employes,  and  member's  of  the  transferring  coy,  society,  or 
institution  of  any  special  rights,  privileges,  and  advantages,  and  may 
include  any  other  provisions  which  the  directors  of  this  society  may 
think  expedient,  and  tlie  agreemt  containing  such  terms  and  con- 
ditions shall,  when  sanctioned  (if  requisite)  by  the  High  Court  of 
Justice,  be  effective  for  all  purposes." 


Form  521. 


Anotlier. 


That  clause  3  of  the  society's  deed  of  settlement  bo  altered  by 
inserting  tlierein,  immediately  after  the  words  "  and  to  advance  money 
by  way  of  loan  on  any  security  whatsoever  such  as  they  can  and  law- 
fullj-  may,"  the  words,  "  and  to  borrow  or  raise  money  for  the  pur- 
poses of  the  society  by  the  issue  of  debentures  or  debenture  stock, 
and  to  frame,  constitute  and  secure  the  sd  debentures  or  debenture 
stock  as  may  seem  expedient,  with  full  power  to  make  the  same  either 
perpetual  or  terminable  and  eiiher  redeemable  or  otherwise,  and  to 
charge  or  secur-e  the  same  on  the  undertaking  of  the  society,  in  such 
manner  as  may  seem  expedient,'"  and  that  the  objects  of  the  society 
be  extended  accordingly. 


Form  521a.  That  the  provisions  of  the  company's  memdum  of  association  with 
respect  to  its  objects  be  altered  so  as  to  read  as  follows: — (1)  &c.; 
[2)  &e.  [or  by  inserting  therein,  immediately  after  paragraph  (a,), 
the  following  new  paragraph]. 


Another. 


Form  522. 

Resolutions 
appointing  a 
local  board 
in  Ireland. 


Local  Board. 

1.  That  a  local  board  (in  tliis  resolution  called  "'  the  local  board  ") 
be  made  for  the  management  and  carrying  on  of  the  business  of  the 

coy  in  Ireland,  and  the  same  is  hby  constituted,  and  that , 

and be,  and  they  are  hby  appointed  to  be,  the  first  members  of 

such  local  board,  and  that  the  regulations  following  in  regard  to  such 
local  board  shall  have  effect,  that  is  to  say:  — 

(1)  Until  otherwise  determined  by  the  directors  of  the  coy,  the 
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number  of  members  of  the  local  board  shall  not  be  less    Form  522. 
than  two  or  more  than  five. 

(2)  The  local  board  shall  at  all  times  conform  to  the  regulations 

and  directions,  whether  general  or  special,  which  may  be 
imposed  on  or  given  to  it  by  the  directors. 

(3)  The  local  board  shall  have  such  powers,  authorities  and  dis- 

cretions as  the  directors  may  think  expedient  to  invest  it 
with,  by  power  of  attorney  or  otherwise. 

(4)  The  local  board  shall  hold  its  meetings  at or  at  its  office 

in  Ireland  for  the  time  being  of  the  coy. 

(5)  Mr.  shall  be  the  first  secretary  of  the  local  board  and 

shall  be  entitled  if  the  local  board  shall  so  long  subsist  to 

hold  office  up  to  the day  of ,  and  afterwards  for 

so  long  a  period,  &c. 

(6)  The  local  board  maj'  meet  together  for  the  dispatch  of  busi- 

ness, &c. 

(7)  It  shall  not  be  necessary  to  give  notice  of  a  meeting  of  a  local 

board  to  a  member  thof  who  is  not  for  the  time  being  in 
Ireland,  and  where  the  local  board  determines  that  meet- 
ings shall,  until  further  notice,  be  held  on  specified  days 
in  the  Aveek  or  mouth,  notice  of  such  determination  shall 
be  a  sufficient  notice  of  such  meeting. 

(8)  A  member  of  the  local  board  may  at  any  time  or  the  secretary 

of  the  local  board  on  the  request,  &c.,  questions  arising,  &c. 

(9)  The  local  board  may  elect  a  cliairman,  &c. 

(10)  A  resolution  in  writing,  &c. 

(11)  A  meeting,  &c. 

(12)  The  minutes,  &c. 

(13)  A  member  of  the  local  board  may  at  any  time  by  notice  in 

writing  to  the  local  board  resign  his  membership  thof,  and 

the  local  board  shall  be  at  liberty  to  fill  up  any  vacancies 

in  its  body. 

And  that  the  power  of  attorney  for  investing  the  local  board  in 

Ireland  with  certain  powers,  authorities  and  discretions  submitted  to 

this  meeting  be  and  the  same  is  hby  approved,  and  that  the  common 

seal  be  affixed  thereto,  and  that  the  same  when  sealed  be  delivered 

to  the  sd ,  — —  and . 


Various  Resolutions. 

That  the  seal  of  the  coy  be  affixed  to  the  agreemt  submitted  to    Form  523. 

this  meeting,  and  expressed  to  be  made  between of  the  one  pt,  r^o  seal 

and  the  coy  of  the  other  pt,  which  agreemt  has  been  framed  in  agreement. 

accordance  with  the  draft  referred  to  in  clause of  the  coy's  arts 

of  asson,  and  has  already  been  executed  by  the  sd  ,  and  that 

the  solor  be  directed  to  file  the  sd  agreemt  with  the  Registrar  of 
Companies . 
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RESOLUTIONS. 


[Chap.  Xlll. 


To  allot. 


Form  524.         That shares  in  the  capital  of  the  ooy  of  £ be  allotted  as 

follows  (then  state  names  of  allottees  and  number  of  sliares  to  be 

allotted  to  each,  e.g.,  To of , shares,  and  so  on,  or  set 

them  out  in  tabular  form). 

And  that  the  secretary  do  give  notice  of  allotment  to  the  above- 
named  persons  resply. 


Form  525. 


Anotlier. 


That shares  in  the  capital  of  the  coy  of  £ each  be  allotted 

to  the  several  persons  in  that  behalf  named  iu  the  applicons  and 
allotment  sheets  submitted  to  this  meeting  and  for  the  purpose  of 
identification  subscribed  by  the  chairman  thof,  and  so  that  each 
allottee  shall  receive  an  allotment  of  the  number  of  shares  set  opposite 

his  name  in  the column  of  the  sheet  in  which  his  name  appears, 

and  that  notice  of  such  allotment  be  given  to  the  respective  allottees, 

and  that  in  each  case  where  in  the column  of  the  sd  sheets  the 

words  "  no  allotment "  are  inserted  the  deposit  pd  by  the  correspond- 
ing applicant  be  returned,  and  that  where  the  applicon  money  pd  by 
an  allottee  exceeds  the  amount  payable  on  applicon  and  allotment  in 
respect  of  the  shares  allotted  to  him,  the  excess  be  returned  to  such, 
applicant. 


Form  526.        It  appearing  that  the  agreemt  of  the day  of between 

To  allot  paid-  '^^  ^^^®  ^^^  P^'  ^^^  ^^^^  ^^7  °^  ^®  other  pt,  has  been  duly  executed, 
np  shares.        resolved  that  the  fully  pd-up  shares  to  bo  issued  pursuant  to  clause 

of  the  sd  agreemt  be  allotted  to  the  sd -,  and  that  notice  of 

such  allotment  be  given  to  him. 


Form  527.        That  Messrs.  — 
solore  of  the  cov. 


of 


be  and  they  are  hby  appointed  to  be 


To  appoint 
solicitors. 


Form  527a.       That  an  account  be  opened  with  the Bank,  Limtd,  in  the  name 

To  open  bank-  ^^  ^^^  ^^7'  ^^^  ^^^^  ^^®  o^  ^^^  ^^  bank  be  authorized  to  pay 

ing  account,     cheques  signed  by  any  two  directors  of  the  coy  and  countersigned  by 

the  secretary,  and  that  the  signatures  of  the  directors  and  secretary 

be   furnished  to  the  bank. 


Form  528.        That  the  prospectus  of  the  coy  offering shares  for  subscription 

as  now  fi.nally  settled  at  this  meeting  and  signed  by  the  chairman 
thof  be  and  the  same  is  hby  approved,  and  that  such  prospectus  be 
published  and  circulated  in  accordance  with  the  scheme  which  has 
been  prepared  by  Messrs.  . 


To  approve 
prospectus. 
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That  the  proposed  common  seal  submitted  to  this  meeting  be  and    Form  529. 
the  same  is  hby  adopted  as  the  common  seal  of  the  ooy,  and  that  the  ^^  ^^ 
three  keys  of  the  box  in  which  such  seal  is  contained  be  placed  as  to  common  wal. 
one  in  the  custody  of  the  secretary,  as  to  another  in  the  custody  of 
the  chairman,  and  as  to  the  third  in  the  custody  of  the  vice-chairman. 

That  a  call  of  £ per  share  be  and  the  same  is  hby  made  on  the    Form  530. 

members,  and  that  such  call  be  made  payable  on  the day  of rp^  ^^^^  ^^ 

to  the Bank,  Limtd,  at  No.  Lombard  Street,  in  the  City  of 

London. 


That  notice  be  given  in  accordance  with  clause of  the  arts  of  Form  531. 

aeson  of  the  coy  to  those  members  who  have  made  default  for  more  ^^    >  n  ti 

than days  in  payment  of  the  call  payable  on  the day  of .  before  for- 
feiture. 

That  the  undermentd  shares  be  and  they  are  hby  forfeited,  that  is  Form  532. 

to  say,  shares  numbered to ,  standing  in  the  name  of 

,  shares  numbered to (and  so  on) .  shares. 


That  Messrs.  and be  and  they  are  hby  appointed  a  com-    Form  533. 

mittee  with  power  to  arrange  Avith  Mr. the  terms  on  which  he  Xo  appom7~ 

shall  supply,  &c.,  and  make  a  contract  with  him  accordingly.  committee. 

That  Mr. 's  offer  to  supply  the  coy  with,  &c.,  be  and  the  same    Form  534. 

is  hby  accepted,  and  that  the  secretary  do  give  Mr. notice  of  this  ^^         7 

resolution.  offer. 

That  an  offer  be  made  to  Mr.  on  behalf  of  the  coy  to,  &o.  Form  535. 

To  offer. 

That  the  seal  of  the  coy  be  affixed  to  the  proposed  Eigreemt  with    Form  536. 
A.  B.  providing  for,  &o.  ^^^^ 

agreement. 


Another. 


That  the  draft  agreemt  with  Messrs.  for  the  sale  of be.    Form  537. 

and  the  same  is  hby  approved,  and  that  such  agreemt  be  engrossed 
in  duplicate  and  that  the  seal  of  the  ooy  be  affixed  thereto,  and  that 

one  part  of  such  agreemt  be  handed  over  to  Messrs.  upon  theic 

executing  the  other  part. 

That  an  extraordinary  general  meeting  of  the  coy  be  convened  for    Form  538. 

the day  of for  the  purposes  following  (set  them  out),  and  _,      : 

that  the  notice  convening  the  same  submitted  to  this  meeting  be,  and  meeting. 
the  same  is  hby  approved. 
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RESOLUTIONS. 


[Chap.  XIII. 


Form  539.         That  an  interim  dividend  of per  share  be  pd  on  the day 

-  of  — — ,  to  the  members  who  are  on  the  register  on  the day  of 


To  pay 
iuterim 
Jividenu. 


and  that  with  a  view  to  making  out  the  requisite  cheques  the 

transfer  books  be  closed  from  the day  of to  the  day 

of  — . 


Form  540. 

Resolution 
of  directors 
giving  in- 
structions to 
bankers  as  to 
mode  of  com- 
pany's deal- 
ings with 
them. 


1.  That  Messrs.  &  Coy  be  instructed  to  pay  and  honour  all 

cheques  expressed  to  be  drawn  on  behalf  of  this  coy  upon  the  banking 
account  or  accounts  kept,  or  to  be  kept,  in  the  name  of  this  coy  with 
the  sd  bank,  at  any  time  or  times,  whether  the  banking  account  or 
accounts  of  this  coy  are  overdrawn  by  the  payment  thof  or  are  in 
credit  or  otherwise,  provided  they  are  signed  by  two  directors  and 
countersigned  by  the  secretary  for  the  time  being. 

2.  That  the  sd  bank  be  instructed  to  pay  and  honour  all  bills  and 
promissory  notes  payable  at  the  sd  bank,  and  expressed  to  be  accepted 
or  made  on  behalf  of  this  coy,  at  any  time  or  times,  whether  th,e 
banking  account  or  accounts  of  this  coy  are  overdrawn  by  the  pay- 
ment thof  or  are  in  credit  or  otherwise,  provided  they  are  signed  by 
two  directors,  and  countersigned  by  the  secretary  for  the  time  being. 

o.  That  as  i-egards  bills  and  promissory  notes  expressed  to  be 
made,  drawn,  endorsed,  or  accepted  on  behalf  of  this  coy,  the  sd  bank 
be  instructed  to  treat  such  bills  and  promissory  notes  as  having  been 
dulj^  made,  drawn,  endorsed,  or  accepted,  as  the  case  may  be,  on 
behalf  of  this  coy,  and  to  discount  or  otherwise  deal  with  the  same 
accordingly,  provided  they  are  signed  by  two  directors,  and  counter- 
signed by  the  secretary  for  the  time  being. 

4.  That  the  sd  bank  be  instructed  to  treat  all  cheques,  drafts,  and 
orders  expressed  to  be  endorsed  on  behalf  of  this  coy  as  having  been 
duly  endorsed  on  behalf  of  this  coy,  provided  they  are  signed  by  one 
director  and  the  secretary  for  the  time  being. 

5.  That  the  said  bank  be  furnished  -with  a  list  of  the  names  of  the 
directors,  secretary,  and  other  officers  of  tliis  coy,  and  that  they  be 
from  time  to  time  informed  in  writing,  signed  by  the  chairman  and 
secretary  of  this  coy,  of  any  change  which  may  take  place  in  them. 

6.  That  these  resolutions  be  communicated  to  the  sd  bank  and 
remain  in  force  until  notice  in  writing  to  the  contrary,  signed  by 
the  chairman  and  secretary  of  this  coy  for  the  time  being,  be  given  to 
the  sd  bank. 


Share-Warrants. 

Form  541.  Resolutions  declaring  the  conditions  on  which  share -warrants  will 

T,     rr.  be  issued:  — 

Kesolutions  as 

to  conditions  _,,       „  „      .                       j-,.              -i^  ,  i      ,      ,             ,      ,         ,        ,. 

for  issue  of  ^^^   lollowing  are  conditions  suitable   to    be  made  by   the   directors  under 

share-  Form  251,  clause  40,  supra,  p.  680. 

warrants. 
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That  the  following  conditions  as  to  the  issue  of  share -warrants  be    Form  541. 
made  pursuant  to  clause  of  the  arts  of  asson  of  the  coy.  UpoiTwhose 

1.  No  share- waxrant  shall  be  issued  except  upon  a  request  in  warrant  to 
writing-  by  the  person  for  the  time  being  upon  the  register  of  mem-  be  issued. 
bers  as  the  holder  of  the  share  or  stock  in  respect  of  wliich  the 
share-warrant  is  to  be  issued,  and  it  shall  bo  no  objection  that  the 
request  is  signed  by  the  person  making  the  same  before  his  name 

was  entered  in  the  register  as  such  holder. 

For  form  of  share-warrant,  see  infra,  p.  1150. 

There  can  be  no  doubt  that  if  the  company  issue  a  share-warrant  to  a  person 
who  is  not  entitled  it  will  be  estopped  from  denying  the  right  of  any  purchaser 
from  him.  See  further,  introductory  notes  to  Chap.  XIV.  The  utmost  care 
ought  therefore  to  be  used.  Sometimes  these  clauses  are  embodied  in  the  articles 
of  association. 

2.  The  request  shall  be  in  such  form,  and  authenticated  by  such  Regulations 
statutory  declaration  or  other  evidence  as  to  the  identity  of  the  person  ^"  ^?  I'^^iiest. 
making  the  same,  and  of  his  right  or  title  to  the  sliare  or  stock,  asi 

the  directors  shall  from  time  to  time  require,  and  shall  be  lodged 
at  the  office  of  the  coy. 

3.  Before  the  issue  of  a  share- warrant  the  certificate  (if  any)  then  Certificates 

outstanding  in  respect  of  the  shares  or  stock  intended  to  be  included  *"  ^f'  ^^\' 
°  ^  -,.  .  ,     rendered. 

in  it  shall  be  delivei-ed  up  to  the  directors,  unless  they  dispense  with 

tliis  condition. 

If  the  certificate  is  left  outstanding  it  will  involve  a  risk  to   the  company, 

and  the  directors  may  reasonably  require  an  indemnity. 

4.  Any  person  applying  to  have  a  share- warrant  issued  shall  at  the  stamp  duty, 
time  of  applicon  pay  to  the  directors  the  stamp  duty  payable  in 

respect  thof,  and  also  such  fee,  not  exceeding  Is.  for  each  share- 
warrant,  as  the  directors  shall  from  time  to  time  fix. 

By  the  schedule  to  the  Stamp  Act,  1891,  a  share-warrant  is  chargeable  with 
duty  of  an  amount  equal  to  three  times  the  amount  of  the  ad  valorem  stamp  duty 
whicb  would  be  chargeable  on  a  deed  transferring  the  share  or  shares  or  stock 
specified  in  the  warrant  or  certificate  if  the  consideration  for  the  transfer  were  "^ 

the  nominal  value  of  such  share  or  shares  or  stock. 

By  the  same  Act: — "  If  a  share-warrant  is  issued  without  being  duly  stamped, 
the  company  issuing  the  same,  and  also  every  person  who  at  the  time  when  it  is 
issued  is  the  managing  director,  or  secretary,  or  other  principal  officer  of  the 
company,  shall  forfeit  the  sum  of  SOL" 

Under  sect.  115  of  the  Stamp  Act,  1891,  a  composition  in  respect  of  this  duty 
may  be  made  in  some  cases. 

5.  Share -warrants  shall  be  issued  under  the  seal  and  be  signed  by  Execution, 
one  director  and  countersigned  by  the  secretary  or  some  other  officer 

in  the  place  of  the  secretary  appointed  by  the  board  for  that  purpose. 

6.  Each  share- warrant  shall  contain  such  number  of  sliarea  or  Number, 
amount  of  stock,  and  be  in  such  language  and  form  as  the  directors 

shall  think  fit.     The  number  originally  attached  to  each  share  shall 
'  be  stated  in  the  share -warrant. 
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Form  541. 

Coupons. 


Number  of 
coupons. 


Payment  of 
dividends. 


Bearer  of 
coupon  alone 
recoanized. 


As  to  worn 
or  defaced 
wai'rant. 

As  to  lost 
or  destroyed 
"Warrant. 


Fee  on  issue 
of  new 
warrant. 


On  what  con- 
ditions holder 
of  warrant 
may  vote. 


7 .  Coupons  payable  to  bearer  of  such  number  as  the  directors  shall 
think  fit,  shall  be  attached  to  share -warrants  providing  for  the  pay- 
ment of  the  dividends  upon  and  in  respect  of  the  shares  or  stock 
included  therein,  and  the  directors  shall  provide  as  they  shall  from 
time  to  time  think  fit  for  the  issue  of  fresh  coupons  to  the  bearers 
for  the  time  being  of  share-warrants  when  the  coupons  attached 
thereto  shall  be  exhausted. 

8.  Each  coupon  shall  be  distinguished  by  the  number  of  the  share- 
warrant  to  which  it  belongs,  and  by  a  number  showing  the  place  it 
holds  in  the  series  of  coupons  belonging  to  the  warrant.  The  coupons 
shall  not  be  expressed  to  be  payable  at  any  particular  period,  nor 
shall  they  contain  any  statement  as  to  the  amount  which  shall  bo 
payable. 

9.  Upon  any  dividend  being  declared  to  be  payable  upon  the  shares 
or  stock  specified  in  any  share-warrant,  the  directors  shall  publish, 
an  advertisement  in  one  daily  newspaper  published  in  London,  and 
in  such  other  new^spapers,  if  any,  as  they  shall  think  fit,  stating  the 
amount  per  share  or  per  cent,  payable,  the  date  of  payment,  and  the 
serial  number  of  the  coupon  to  be  presented;  and  thereupon  any  per- 
son presenting  and  delivering  up  a  coupon  of  that  serial  number  at  the 
place,  or  one  of  the  places,  stated  in  the  coupon,  or  in  the  sd  advertise- 
ment, shall  be  entitled  to  receive  at  the  expiration  of  such  number  of 
days  (not  exceeding  five)  after  so  delivering  it  up  as  the  directors 
shall  from  time  to  time  direct,  the  dividend  payable  on  the  shares 
or  stock  specified  in  the  share-warrant  to  which  the  sd  coupon  shall 
belong,  according  to  the  notice  which  shall  have  been  so  given  by 
advertisement. 

10.  The  coy  shall  be  entld  to  recognize  an  absolute  right  in  the 
bearer  for  the  time  being  of  any  coupon  so  advertised  as  afsd  for 
payment  to  such  amount  of  dividend  on  the  share-warrant  whereto 
the  sd  coupon  shall  belong  as  shall  have  been  as  afsd  declared  pay- 
able upon  presentation  and  delivery  of  the  coupon,  and  the  delivery, 
of  such  coupon  shall  be  a  good  discharge  to  the  coy  accordingly. 

11.  If  any  share-warrant  or  coupon  be  worn  out  or  defaced,  the 
directors  may,  upon  the  surrender  thof  for  cancellation,  issue  a  new 
one  in  its  stead. 

12.  If  any  share- warrant  or  coupon  be  lost  or  destroyed,  the  direc- 
tors may,  upon  the  loss  or  destruction  being  established  to  their 
satisfaction,  and  upon  such  indemnity  being  given  to  the  coy  as 
they  shall  think  adequate,  issue  another  share-warrant  or  coupon  in 
lieu  thof. 

13.  In  every  case  provided  for  by  conditions  11  and  12  a  fee  of 
2s.  Qd.,  exclusive  of  all  expenses  attending  the  investigation  of  evi- 
dence of  loss  or  destruction,  and  of  an  indemnity  to  the  coy,  shall  be 
pd  to  the  coy  by  the  person  availing  himself  of  those  conditions. 

14.  No  person  shall  as  bearer  of  a  share-warrant  be  entld  to  attend, 
or  vote,  or  exercise  in  respect  thof  any  of  the  rights  of  a  member,  at 
any  general  meeting  of  the  coy,  or  sign  any  requisition  for  ot,  aid  ia 
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calling  any  general  meeting,  unless  three  days  at  least  before  the  day  Form  541. 
ajjpointed  for  the  meeting,  in  the  first  case,  and  unless  before  the 
requisition  is  left  at  the  office,  in  the  second  case,  he  shall  have 
deposited  the  share -warrant  at  the  office,  or  such  other  place  as  the 
directors  appoint,  together  with  a  statement  in  writing  of  his  name 
and  address,  and  unless  the  share -warrant  shall  remain  so  deposited 
until  after  the  general  meeting,  or  any  adjournment  thof  shall  have 
been  held.  The  names  of  more  than  one  as  joint  holders  of  a  share- 
warrant  shall  not  be  received. 

This  and  the  following  clause  are  found  to  work  well.  They  prevent  per- 
sonation, and  are  convenient  both  to  the  holders  of  share-warrants  and  to  the 
company.     The  certificate  requires  no  stamp. 

15.  There  shall  be  delivered  to  the  person  so  depositing  a  share-  Certificates 
warrant  a  certificate  stating  his  name  and  address,  and  the  number  of 
shares  or  the  amount  of  stock  represented  by  the  share-warrant  so 
deposited  by  him,  and  such  certificate  shall  entitle  him  to  attend  and 
vote  at  a  general  meeting  in  the  same  way  as  if  he  were  a  registered 
member  of  the  coy  in  respect  of  the  shares  or  stock  specified  in  the 
sd  certificate.  Upon  delivering  up  of  the  sd  certificate  to  the  coy,  the 
share-warrant  in  respect  whereof  it  shall  have  been  given  shall  be 
returned . 

The  certificate  may  be  as  follows:  — 

The  Coy,  Limtd. 

No.  — . 

This  is  to  certify  that  A.  B.,  of ,  has,  in  accordance  with  the 

regulations  of  the  coy,  deposited  the  under-mentd  share -warrants,  in 
respect  of  which  he  is  entld  to  attend  the  general  meeting  of  the  coy, 
to  be  held  at ,  on  the day  of . 

Dated,  &c. 

,  Secretary. 


[Particulars  of  share-warrants  deposited.] 

16.  No  person  as  bearer  of  any  warrant  shall  be  entld  to  exercise  When  war- 
any  of  the  rights  of  a  member  (save  as  hnbefore  expressly  provided  produced. 
in  respect  of  general  meetings)  wathout  producing  such  warrant  and 

slating  his  name  and  address,  and  (if  and  when  the  directors  so 
require)  permitting  an  indorsement  to  be  made  thereon  of  the  fact, 
date,  purpose,  and  consequence  of  its  production. 

The  above  clause  is  occasionally  used. 

17.  If  the  bearer  of  a  share-warrant  shall  surrender  it  to  be  can-  Surrender  of 
celled,  and  shall  therewith  lodge  at  the  office  a  declaration  in  writing,  ""^an-ants. 
signed  by  him,  in  such  form,  and  authenticated  in  such  manner  as  the 

p.  4  D 
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Form  541.  directors  require,  requesting  to  be  re^stered  as  a  member  in  respect 
of  the  shares  or  stock  specified  in  the  sd  share- warrant,  and  statincr 
in  such  declaration  his  name,  address,  and  occupation,  he  shall  be 
entld  to  have  his  name  entered  as  a  member  in  the  re^ster  of  mem- 
bers of  the  coy  in  respect  of  the  shares  specified  in  the  share-warrant 
80  surrendered. 

Sect.  37  (3)  of  the  Act  provides  that  "  The  bearer  of  a  share-warrant  shall, 
subject  to  the  articles  of  the  company,  be  entitled,  on  surrendering  it  for  can- 
cellation, to  have  his  name  entered  as  a  member  in  the  register  of  members  '* 
[hence  it  is  necessary  to  provide  for  the  surrender],  "  and  the  company  shall  be 
responsible  for  any  loss  incurred  by  any  person  by  reason  of  the  company 
entering  in  its  register  of  members  the  name  of  any  bearer  of  a  share-warrant 
in  respect  of  the  shares  or  stock  specified  therein  without  the  warrants  being 
surrendered  and  cancelled." 


Meaning 
of  fchare- 
warrant. 


18.  In  the  above  conditions,  share- warrant  means  a  warrant  in 
respect  of  a  share  or  shares,  or  of  stock  of  the  coy,  issued  pursuant 
to  the  Cos  (Consolidation)  Act,  1908,  s.  37,  and  the  arts  of  aason  of 
the  coy. 

Share-warrants  to  bearer  are  always  treated  as  negotiable  instruments. 
Whether  they  are  so  or  not,  under  the  Act  of  1908,  is  not  quite  clear,  but  there 
is  a  valid  mercantile  custom  to  treat  tiiem  as  negotiable,  and  this  is  effective. 
Webb,  Hale  #  Co.  v.  Alexandria  Water  Co.  (1905),  21  T.  L.  R.  572. 

Holding  a  share-warrant  will  not  qualify  a  director  where  a  share  qualifi- 
cation is  required.    Companies  (Consolidation)  Act,  1908,  s.  37  (4). 

The  Companies  (Consolidation)  Act,  1908,  provides  in  sect.  26  as  to  the 
particulars  to  be  contained  in  the  annual  summary  where  share-warrants  have 
been  issued;  and  sect.  38  provides  penalties  for  forgery  and  personation. 


Form  542. 

Adoption  of 
Forged  Trans- 
fers Acts. 


Forged  Transfers  Acts. 

That  the  coy  do  adopt  the  provisions  of  the  For^d  Transfers  Acts, 
1891  and  1892,  and  that  the  directors  be  and  tliey  are  hby  authorized, 
subject  to  the  provisions  of  those  Acts,  to  make  compensation  out  of 
the  funds  of  the  coy  for  any  loss  arising  from  a  transfer  of  any  of 
the  stock  or  security  of  the  coy  in  pursuance  of  a  forged  transfer,  or 
of  a  transfer  under  a  forged  power  of  attorney,  whether  .^uch  loss 
shall  arise,  and  whether  the  transfer  or  the  power  of  attorney  were 
forged  before  or  after  the  passing  of  the  Forged  Transfers  Acts, 
1891  and  1892,  and  that,  subject  to  further  resolution  at  any  future 
general  meeting,  no  additional  charge  be  made  upon  the  registration 
of  transfers.  And  also  that  the  directors  be  and  are  hby  further 
authorized,  if  they  think  fit,  to  provide  a  fund  to  meet  claims,  proved 
to  their  satisfaction,  for  such  compensation  by  insurance,  or  in  any 
other  manner  that  the  directors  may  resolve  upon.     Supra,  p.  673. 
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The  articles  of  a  company  usually  give  the  members  the  right  to  a  Certificates. 

share  certificate.     See  supra,  p.  653.     Moreover,  under  sect.  92  of 

the  Act  (1908),  a  company  is  bound  under  penalty  to  issue  certificates 

Avithin  two  months  after  allotment  or  registration  of  transfer.     And 

prima  facie  the  shareholder  is  entitled  to  a  "clean"  certificate,  e.g., 

one  undefaced  by  a  memorandum  that  the  company  is  entitled  to  a 

lien  on  the  shares.    W.  Key  d  Son,  Ltd.,  (1902)  1  Ch.  467. 

"  This  power  of  granting  certificates  is  to  give  shareholders  the 
opportunity  of  more  easily  dealing  with  their  shares  in  the  market, 
and  to  afford  facilities  to  them  of  selling  their  shares  by  at  once 
showing  a  marketable  title;  and  the  effect  of  this  facility  is  to  make 
the  shares  of  greater  value.  The  power  of  giving  certificates  is, 
therefore,  for  the  benefit  of  the  company  in  general;  and  it  is  a 
declaration  by  the  company  to  all  the  world  that  the  person  in  whose 
name  the  certificate  is  made  out,  and  to  whom  it  is  given,  is  a  share- 
holder in  the  company,  and  it  is  given  by  the  company  with  the  inten- 
tion tliat  it  should  be  so  used  by  the  person  to  whom  it  is  given,  and 
acted  upon  in  the  sale  and  transfer  of  shares."  Per  Cockburn,  C.  J., 
Bahia,  dc.  Ry.  Co.,  L.  R.  3  Q.  B.  595. 

By  sect.  23  of  the  Act  of  1908,  a  certificate  under  the  common  seal  Certificates 
of  the  company,  specifying  any  shares  or  stock  held  by  any  member,  qI^^qJ^q^ 
is  to  be  prima  facie  evidence  of  the  title  of  the  member  to  the  share  title ; 
or  shares  or  stock;  and  sect.  30  provides  for  the  keeping  of  a  register  object  of. 
of  members. 

"A  certificate"  is  "a  solemn  affirmation  under  the  seal  of  the 
company  that  a  certain  amount  of  shares  or  stock  stands  in  the  name 
of  the  individual  mentioned  in  the  certificate."  Per  Lord  Cairns, 
L.  C,  in  Shropshire  Union,  dc.  Co.  v.  The  Queen,  L.  R.  7  H.  L. 
496,  509.  And  Lord  Hatherley  (p.  512)  adds:  "The  certificate  does 
not  tell  you  anything  more  than  the  register  itself  told  you.  The 
register  told  you  that  he  was  owner,  and  the  certificate  tells  you 
he  is  owner.  The  certificate  tells  you  that  he  is  on  the  register,  and 
that  he  is  on  the  register  for  a  certain  number  of  shares;  that  is 
apparent  upon  the  face  of  the  register  itself." 

4  D  2 
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Kesponsi- 
bilities  in 


Forged 
transfer. 


Liability  of 
company. 


The  difference  is  that  the  register  remains  at  the  office  of  the  com- 
pany. The  share  certificate  tlie  member  can  take  about  with  him 
as  evidence  of  ownership. 

The  certificates  "in  companies  of  tliis  kind  are  the  proper  (and 
indeed  the  only)  documentary  evidence  of  title  in  the  possession  of  a 
shareholder."  Per  Lord  Selborne,  Societe  Generale  de  Paris  v. 
Walker,  11  App.  Cas.  20,  29. 

And  in  the  same  case  (p.  44)  Lord  Fitzgerald  says:  "  The  statute 
and  the  articles  must  be  taken  together.  The  former  shows  that  the 
certificates  are  to  be  prima  facie  evidence  of  the  title  to  the  shares; 
and  the  latter  that  the  certificates  are  the  only  instruments  and 
evidence  of  title  which  the  member  is  entitled  to  have  delivered  to 
him." 

The  share  certificate  being  thus  made  the  proper  evidence  of  a 
member's  title,  it  behoves  the  directors  to  use  the  utmost  care  in 
issuing  certificates;  for  on  the  principle  illustrated  by  Pickard  v. 
Sears,  6  Ad.  &  E.  649,  and  Freeman  v.  Cooke,  2  Ex.  654,  the  com- 
pany is  estopped  from  denying  the  truth  of  the  representation  con- 
tained in  the  certificate  as  against  any  person  dealing  with  the  shares 
in  reliance  thereon.  Thus  in  Bahia,  <&c.  Ry.  Co.,  uhi  supra,  the 
company,  acting  upon  a  forged  transfer,  issued  a  certificate  to  the 
transferee.  A.,  in  reliance  on  this  certificate,  purchased  and  paid 
for  the  shares  specified  in  it,  and  they  were  duly  transferred  into  his 
name.  The  forgery  was  subsequently  discovered,  and  the  company 
was,  under  sect.  35  of  the  Act  of  1862  (now  sect.  32  of  the  Act  of 
1908),  ordered  to  restore  the  name  of  the  real  owner  to  the  register. 
It  was  held,  in  an  action  by  A.  against  the  company,  that  he  was 
entitled  to  recover  as  damages  for  the  loss  of  the  shares  the  value  of 
the  shares  at  the  time  the  company  first  refused  to  recognize  him  as 
a  member,  with  interest  at  4  per  cent,  from  that  time. 

See  also  Burkinshaw  v.  Nicolls,  3  App.  Cas.  1004,  1017;  Hart  v. 
Frontino,  L.  E.  5  Ex.  Ill;  Eaglesfield  v.  Marquis  of  Londonderry,. 
4  Ch.  Div.  693;  Cottam  v.  Eastern  Counties  Rail.  Co.,  1  J.  &  H. 
243:  Johnston  v.  Rentoyi,  9  Eq.  181;  Ottos  Kopje  Diamond  Mines, 
(1893)  1  Ch.  618;  Re  Coasters,  Ltd.,  (1911)  1  Ch.  86;  Seton,  6th  ed. 
2310. 

The  rule,  however,  does  not  apply  where  the  person  to  whom  the 
certificates  are  issued  is  a  trustee  for  the  company,  for  the  certificate- 
does  not  say  that  the  company  has  no  equitable  interest.  In  such  a 
case  the  company  may  refuse  to  register  the  transfer.  Shropshire- 
Union,  dc.  Co.  V.  The  Queen,  L.  R.  7  H.  L.  496. 

Nor  is  there  any  estoppel  where  the  seal  of  the  company  is  affixed 
without  authority,  e.g.,  by  the  secretary  of  the  company  for  his  own 
purposes.  Ruben  v.  Great  Fingall  Co.,  (1906)  A.  C.  430,  overruling 
Shaw  V.  Port  Philip  Co.,  13  Q.  B.  D.  103. 

And  it  must  be  shown  that  the  party  acted  on  the  certificate ;  for  if 
he  merely  relies  on  a  forged  transfer,  and  is  registered  and  receives  a 
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certificate  of  title,  the  comiDany  is  not  estopped  as  against  him,  unless 
he  acts  on  the  certificate.  Siirnn  v.  Anglo-American  Telegraph  Co., 
5  Q  B  Div.  188;  Coates  v.  L.  &  S.  W.  Rail.  Co.,  41  L.  T.  553; 
Vulcan  Irommrks  Co.,  W.  N.  (1885)  120.  But  where  the  plaintiff 
claiming-  under  a  forged  transfer,  received  a  certificate  from  the 
company  and  bond  fide  acted  thereon  by  selling  the  shares,  he  was 
held  by  the  House  of  Lords  entitled  to  recover  damages  from  the 
company.  Tompkinson  v.  Balkls,  (1893)  A.  C.  396.  As  to  forged 
transfers,  see  further,  pp.  667,  673—676,  supra. 

So,  also,  where  the  plaintiff  had  been  put  to  rest  by  the  certificato 
issued  to  him  until  it  was  too  late  to  get  redress  against  the  real 
wrongdoer,  it  was  held  that  the  company  was  estopped.  Dixon  v. 
Kennuwaij  d  Co.,  (1900)  1  Ch.  833. 

Again,  where  B.  advanced  money  to  a  company  upon  the  footing 
that  he  was  to  have  as  security  10,000Z.  of  paid-up  shares,  and  the 
company  issued  to  him  a  certificate  that  he  was  entitled  to  10,000?. 
of  paid-up  shares,  it  was  held  that,  although  these  shares  were 
not  in  fact  paid  up,  the  company  were  estopped  by  its  certificate 
on  which  B.  had  advanced  bond  fide  in  the  belief  that  it  was  true. 
Bloomenthal  v.  Ford,  (1896)  A.  C.  156.  The  company  has  no  right  . 
in  .such  a  case  to  say:  "  I  told  you  so-and-so,  but  you  ought  not  to 
have  believed  me."  See  also  Farbun/s  rxise,  (1896)  1  Ch.  100,  in 
which  the  company  was  held  estopped  in  favour  of  an  original  allottee 
Avho  had  acted  on  the  certificate  issued  to  him. 

Where  a  certificate  has  been  issued  describing  a  share  as  fully  paid 
up  or  partly  paid  up,  a  purchaser  of  the  share  acting  on  the  faith  of 
the  certificate  is  entitled  to  hold  the  share  as  paid  up,  or  partly  paid 
up,  as  the  case  may  be.  Burkinshaw  v.  NicolU,  3  App.  Cas.  1004; 
Bloomenthal  v.  Ford,  supra.  But  where  A.,  being  entitled  to  an 
allotment  of  paid-up  shares  under  a  contract  which  required  filing 
but  was  not  filed,  procured  an  allotment  to  B.,  who  received  a  certi- 
ficate accordingly,  the  company  was  held  not  to  be  estopped  as 
against  B..  Eowki^^Z's  case,  W.  N.  (1880)  80.  See  also  Marfc/iam  c0 
Darter's  case,  (1899)  1  Ch.  414. 

A  person  who  acts  with  knowledge  or  notice  that  the  representa-  Kotice. 
tion  in  a  certificate  is  not  correct,  cannot  invoke  the    doctrine    of 
estoppel  in  his  favour.     Crickmefs  case,  10  Ch.  614.     But  the  onus 
of  proving  knowledge  -or  notice  lies  on  the  person  setting  it  up. 
Ball  &  Co.,  2,1  C.B.  112. 

Wliere  directors  issue  a  certificate  of  title  to  shares  or  stock  which  Non-existent 
do  not  in  fact  exist,  or  which  the  company  has  no  power  to  issue,  they 
may  be  held  personally  liable  in  damages  on  an  implied  warranty  of 
authorit}^  to  any  person  who  acts  on  such  certificate.     Firbank  v. 
Uumphreys.  18  Q,  B.  Div.  54,  and  cases  there  cited.    And  see  supra. 

Chap.   XIV. 

So,  too,  where  directors  issued  shares  at  a  discount,  and  issued  JJj?jto^« 
certificates  stating  the  shares  to  be  fully  paid,  whereby  the  company    '^      ^- 
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was  estopped,  the  directors  were  held  liable  to  compensate  the  com- 
pany.    Hirsche  v.  Sims,  (1894)  A.  C.  654. 

As  to  compelling  the  company  to  reinstate  the  true  owner  as  the 
holder  where  his  name  has  been  wrongfully  removed  by  reason  of  a 
forged  transfer,  see  Barton  v.  L.  S  N.  W.  Rail.  Co.,  38  C.  D.  144. 

A  certificate  that  a  person  is  the  holder  of  shares  or  stock  in  a 
company  does  not  require  any  stamp.  It  is  not  a  deed.  The  Queen 
V.  Morton,  L.  R.  2  C.  C.  R.  22.  But  a  scrip  certificate  or  other 
document  entitling  any  person  to  become  the  proprietor  of  any  share 
of  any  company  or  proposed  company,  requires  a  Id.  stamp;  and 
any  person  who  executes,  grants,  issues,  or  delivers  out  any  such 
document  before  the  same  is  stamped,  is  liable  to  a  penalty  of  20 ^ 
Stamp  Act,  1891,  s.  79.     See  clauses  as  to  certificates,  supra,  p.  G53. 

As  to  the  effect  of  depositing  share  certificates  as  security  for  an 
advance,  see  Colonial  Bank  v.  Whinney,  11  App.  Cas.  42G;  France 
V.  Clark,  20  Ch.  D.  263;  Williams^.  Colonial  Bank,  38  Ch.  D.  395; 
London  Joint  Stock  Bank  v.  Simmons,  (1892)  A.  C.  201;  SheJJield  v. 
London  Joint  Stock  Bank,  13  App.  Cas.  333;  De  Verges  v.  Sande- 
man,  Clark  (&  Co.,  (1902)  1  Ch.  579;  and  infra,  p.  1186. 

As  to  certificating  transfers  of  shares,  namely,  noting  on  the  trans- 
fers that  the  certificates  for  the  shares  therein  have  been  deposited 
witli  the  company,  see  supra,  p.  675. 

As  to  estoppel  by  such  "certification,'"  see  supra,  p.  675. 

As  to  renewing  lost  or  defaced  certificate,  see  supra,  p.  653. 

A  share  certificate  commonly  has  a  foot-note  to  tlie  effect  that  before 
any  transfer  is  registered  the  certificate  must  be  produced.  This 
note  is  only  a  warning  to  the  shareholder  to  take  care  of  the  certifi- 
cate. It  is  not  addressed  to  outsiders,  and  therefore  does  not  create 
a  contract  or  estoppel  against  the  company  on  which  they — outsiders 
— can  rely  that  the  company  will  not  register  a  transfer  Avithout 
production  of  the  certificate.  Rainford  v.  James  Keith,  (1905)  1 
Ch.  296. 
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The  Coy,  Limtd.  Form  543. 

No.—.  Ledger  folio—.      ^^J 

Incorporated  under  the  Cos  (Consolidation)  Act,  1908. 
Capital  100,000^.,  divided  into  5,000  shares  of  201.  each. 

Registered  oflBce,  . 

Bankers,  . 

No.  .  201.  shares. 

This  is  to  certify  that  A.  B.,  of ,  is  the  registered  lioldor  of 

shares,  numbered to inclusive,  in  the  above-named  coy, 

subject  to  tlie  memdum  and  arte  of  asson  thof,  and  that  the  sum. 
of  £ has  been  pd  up  upon  each  of  the  sd  shares. 

Given  under  the  common  seal  of  the  sd  coy,  this day  of . 

The  common  seal  of  the  sd  coy  was 
hereunto  affixed  in  the  presence  of:  — 


j  Directors.  (Seal  of  the  coy.) 

,  Secretary. 

Note. — No  transfer  of  any  portion  of  the  shares  comprised  in  this 
certificate  can  be  registered  unless  accompanied  by  this  certificate. 

A  company  cannot  safely  disregard  such  a  rule.  Soclete  Generale  v.  Walker, 
11  App.  Cas.  20;  Colonial  Bank  v.  Whinney,  ibid.  441.  But  according  to 
Farwell,  J.,  in  Rainford  v.  James  Keith  and  Blackmail  Co.,  (1905)  1  Ch.  296, 
303,  such  a  note  as  above  is  only  "  addressed  as  a  warniug  to  the  registered 
owner  of  the  shares  bidding  him  take  care  of  his  certificate  because  he  cannot 
compel  the  company  to  register  a  transfer  without  its  production,"  and  is  not  a 
contract  with  all  persons  to  whose  hands  the  certificate  may  come.  The  case 
was  appealed,  but  the  point  was  not  dealt  with  by  the  Court  on  appeal,  (1905) 
2  Ch.  147.  However,  in  Guy  v.  IVaterlow  Brothers,  25  T.  L.  R.  515,  where 
shares  were  transferred  to  A.  with  the  certificate,  and  afterwards  to  B.,  who 
by  means  of  a  forged  certificate  got  first  on  to  the  register,  it  was  held  that  B. 
had  a  complete  title,  and  stood  first.  So,  in  a  way,  the  note  is  somewhat 
misleading. 

A  definitive  certificate  requires  no  stamp.  Queen  v.  Morton,  L.  R.  2 
C.  C.  E.  22. 
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Form  544. 

Certificate  ci 

i)reference 

shares. 


The 


Coy,  Limtd. 


No. 


Ledger  folio 


Capital  100,000Z.,  divided  into  5,000  preference  shares  of  lOi.  each, 
and  5,000  ordinary  shares  of  101.  each. 

This  is  to  certify  that  A.  B.,  of ,  is  the  registered  holder  of 

of  the  above-mentd  preference  shares,  numbered,  &c.,  in  the 

Coy,  Limtd,  subject  to  the  memdum  and  arts  of  asson  thof ,  and 


that  upon  each  of  the  sd  shares  the  full  amount  of  10  Z.  has  been 

pd  up. 

,  Given,  &c. 

Note,  &c.  [as  above]. 

In  the  case  of  preference  shares,  the  certificate  sometimes  states  the  rate  of 
dividend,  and  whether  cumulative  or  not. 


Form  545. 

Provisional 
certificate 
where 
instalments. 


The Coy,  Limtd. 


No. 


No.  of  shares 


Issue  of  150,000r  in  15,000  ordinary  shares  of  lOZ.  each. 

Provisional  Certificate. 

This  is  to  certify  that  is  the  registered  holder  of • 

ordinary  shares  of  lOl.  each,  numbered to inclusive,  in  the 

Coy,  Limtd,  upon  which  the  sum  of  11.  per  share  has  been  pd. 


The  remaining  instalments  are  due  as  follows:  — 
Bl.  on  the  1st  October,  19 — . 
3^  on  the  1st  December,  19 — . 
Bl.  on  the  1st  February,  19—. 

Given  under  the  common  seal  of  the  sd  coy  tliis  — 


day  of 


19- 


,  Director. 

,  Secretary. 

Bankers'  Receipt. 
Eeceived  the  sum  of  £ ,  being  the  instalment  due  in  respect  of 


the  above  shares  on  1st  October,  19 — . 


For  the 


Bank,  Limtd. 


[Id.  stamp.] 
[Ttvo  more  receipts  for  subsequent  instalments.^ 
N.B. — This  provisional  certificate  must  be  produced  to  the  bankers 
of  the  coy  upon  payment  of  each  instalment,  and  will  be  returned 
receipted. 

It  is  sometimes  thought  convenient  to  issue  provisional  certificates  as  above. 
As  to  scrip  certificates  to  bearer  for  debentures  and  debenture  stock,  .see  infra, 
p.  1146  et  seq. 
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The  Coy,  Limtd.  Form  546. 

[Id.  stamp. J 


Provisional  Certificate. 
issued  in  respect  of  Allotment  Letter,  No.  • 

Preference  Shares,  part  of  the  100,000  51.  per  cent,  cumulative 
Preference  Shares  offered  for  sale  by  prospectus,  dated  22nd  April, 

1905.  ,      ,  , 

This  is  to  certify  that  Messrs.  A.  &  Co.,  of  B.,  bankers,  have 

received  from  .  of  ,  hnftr  called  the  aUottee    the  sum  of 

£ viz     31.  per  share  on of  the  sd  preference  shares  allotted 

to  him,  and  that  on  payment  of  the  remaining  instalments  as  below 
mentd,  the  allottee  will  be  entld  to  be  registered  in  respect  of  such 

shares.  a     p  n         f  "R 

The  remaining  instalments  are  to  be  pd  to  Messrs.  A.  &  bo.,  ot  li., 

as  follows:  — 

On  Ist  June,  19—,  3Z.  15s.  per  share. 
1st  July,  19—,    il. 
Failure  to  pay  any  instalment  when  due  will  render  the  allotment 
liable  to  cancellation,  and  tlie  deposit  to  forfeiture. 
The  remaining  instalments  may  be  pd  in  advance. 

For  the  Vendors, 

A.  &  Co. 

Note.— When  the  above  payments  have  been  completed,  Messrs. 
A  &  Co.  will,  on  presentation  and  delivery  of  this  certificate,  procure 
the  allotment  to  the  allottee  of  the  shares,  and  the  issue  to  him  of 
a  definitive  certificate  of  title. 

Bankers'  Receipts. 
Received  from  the  allottee  above     'Received  from  the  allottee  above 

named  the  sum  of  £ ,  being  named  the  sum  of  £ ,  being 

the  amount  of  the  instalment  the  amount  of  the  instalment 

duo  1st  June,  19—.  due  1st  July,  19—. 

For  Messrs.  A.  &  Co.  For  Messrs.  A.  &  Co. 

Date  .  D^^^ • 

Memorandum.  .|  Memorandum. 

[To  be  detached  by  Bankers.]    ,      [To  be  detached  by  Bankers.] 

The Coy,  Limtd.  |  |  The Coy,  Limtd. 

AUotment  No. .  Allotment  No. . 

Amount   payable    on   allotment,  ,    Amount   payable    on   allotment, 

£ . 


Another. 


Date 


£ . 

Date . 


This  is  a  specimen  of  a  provisional  certificate  issued  by  a  bank  or  company 
which  buys  an  issue  and  offers  same  to  the  public. 
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Form  547. 

Certificate  of 
stock. 


Form  548. 

Certificate  of 

debenture 

stock. 


The 


Coy,  Limtd. 


No. 


Capital  100,000Z.  stock. 


[No  stamp.] 
£ . 


Tins  IS  TO  CERTIFY  that  A.  B.,  of ,  is  tiie  registered  holder  of 

the  sum  of  £ stock  of   the  above-named  coy,  subject  to  the 

memdum  and  arts  of  asson  thof.     Given,  &o. 

Note'.' — No  transfer  of  any  part  of  the  stock  comprised  in  this 
certificate  will  be  registered  until  this  certificate  is  delivered  up  at 
the  coy  8  office. 


The 


Coy,  Limtd. 


No. 


£- 


100,000?.  mortgage  debenture  stock,  19 — ,  bearing  interest  at  the  rate 

of p.c.p.a.  payable  every [January]  and [July]. 

[The  stock  is  redeemable  at  £ per  cent,  at  any  time  after  the 

day  of on  six  calendar  months'  notice  from  the  coy.] 

This  is  to  certify  that of is  the  registered  holder  of 

£ of    the    above-mentd    stock,  which  stock  is  constituted    and 

secured  by  trust  deed  dated  the day  of ,  and  made  between 


the  coy  of  the  one  part  and 


and 


(trees)  of  the  other  part, 


and  1."=;  issued  subject  to  the  provisions  contained  in  that  deed. 
Given  under  the  common  seal  of  the  coy  this day  of . 

Note. — This  certificate  must  be  surrendered  before  any  transfer  of 
the  whole  or  any  part  of  the  stock  comprised  in  it  can  be  registered, 
and  no  fraction  of  [one]  pound  can  be  transferred. 

See  further  as  to  such  certificates.  Part  III.  of  this  work,  on  Debentures 
and  Debenture  Stock. 


Form  549. 


The 


Coy,  Limtd. 


No. 


Certificate  to 

ture*stock  ^^'  100)000^-   mortgage  debenture  stock,  bearing    interest    at  the  rate 
of p.c.p.a.  payable  every [January]  and [July]. 

[The  stock  is  redeemable  at,  &c.] 

This  is  to  certify  that  the  bearer  is  the  proprietor  of  £ of 

the  above-mentd  debenture  stock,  which  stock  is  constituted  and 

secured  by  trust  deed,  dated  the day  of ,  and  made  between 

the  coy  of  the  one  part  and and (trees)  of  tJie  other  part, 

and  is  issued  subject  to  the  provisions  contained  in  that  deed. 

Given  under  the  common  seal  of  the  coy  this day  of . 
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No. 


Form  of  Interest  Coupon. 
The  Coy,  Limtd. 

Six  months'  interest  on  debenture  stock. 


Form  549a. 


Certificate  to  bearer,  No.  . 

Payable  at  ,  less  income  tax  £ . 


-,  Secretary. 


See  further  as  to  such  certificates,  Part  III.  of  this  work,  on  Debentures 
and  Debenture  Stock. 


[Transfers  of  this  scrip  are  liable  to  stamp  duty.] 

lOO.OOOZ.  4  per  cent.  First  Mortgage  DebentvLce  Stock 

of  [l(i.  stamp.] 

The  Coy,  Limtd. 

£ .  Scrip  No.  . 

For pounds,  on  which  50  per  cent,  has  been  paid. 


Form  550. 

Provisional 
certificate 
debenture 
stock  to  regis- 
tered holder. 


This  is  to  certify  that 


of 


,  or  otlier  the  registered  holder 

for  the  time  being  hof,  will  on  payment  to  Messrs.  ,  or  any  of 

their  branches,  of  the  final  instalment  of  50L  p.c.  on  31st  July,  19 — , 
and  lodgment  of  this  scrip  certificate,  become  entld  to  be  registered 

as  the  holder  of pounds  of  the  above-mentd  debenture  stock. 

If  the  above-mentd  final  instalment  is  not  duly  pd,  the  sums  pre- 
viously pd  on  applicon  and  allotment  and  on  this  certificate  will  be 
liable  to  forfeiture  without  further  notice. 


Dated  the 


day  of 


For  the Coy,  Limtd, 

,  Secretary. 


Transfer  of  this  scrip  must  be  in  wiiting  in  the  usual  common 
form,  or  as  near  thereto  as  circumstances  will  admit,  and  must  be 
signed  by  the  transferor  and  the  transferee,  and  must  be  left  at 

for  registration  accompanied  by  this  certificate,  and  every  such 

transfer  when  registered  will  be  retained  by  the  coy,  and  a  note  or 
memdum  thof  shall  be  endorsed  hereon.  A  fee  of  25.  6d.  mil  be 
charged  for  the  registration  of  each  transfer,  and  must  be  pd  to  the 
coy  before  registration. 

Fractional  certificates  not  involving  fractions  of  one  pound  will  be 
issued  where  desired  to  the  registered  holder  hof  in  exchange  for  the 
present  certificate  on  payment  of  the  stamp  duty  thereon. 
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Final  instalment  due  Slst  July,  19—.     Received  the  day  of 

— ,  19 — ,  the  sum  of  £ . 


For  Messrs. 
For  Messrs. 
For  Messrs. 


-,  Cashier. 


This  is  a  form  which  has  found  favour  with  the  Revenue  authorities,  as  it 
involves  payment  of  transfer  duty,  whereas  a  scrip  certificate  to  bearer,  as  in 
the  following  Form  551,  avoids  such  duty. 


Form  551. 

Provisional 
certificate  to 
bearer  for 
debentures 
to  bearer. 


No. . 


The 


Coy,  LiMTD. 


Issue  of  120, 000 Z.  5  p.c.  debentures  at  par  under  prospectus 
dated January,  19 — . 

Scrip  certificate  for  £ 5  p.c.  debentiu-es  to  bearer,  on  Avhich 

40  p.c.  has  been  pd. 

This  is  to  certify  that  the  bearer  hot"  on  payment  of  a  further 

60  p.c.   in  accordance  with  the  prospectus  of  the  coy  dated  

January,  19 — ,  to  The Bank,  Limtd,  No. ,  or  to  Messrs. 

of ,  or  to  Messrs. of  — — ,  by  instalments  as  follows:  — 

30  p.c.  on  the  loth  May,  19 — , 

30     „         „     15th  November,  19— 

(such  payments  to  be  shown  by  the  receipts  at  the  back  liof )  will  upon 
surrender  to  the  coy  of  this  scrip   certificate  receive  in  exchange 

therefor  5  p.c.  debentures  to  bearer  for  £ ,  being  pt  of  the  above- 

mentd  issue  of  120,000Z.  to  be  secured  under  the  provisions  of  a  trust 

deed  dated  the of ,  and  made  between  the  above-mentd  coy 

of  the  one  pt,  and  — —  and ,  as  trees  of  the  other  pt,  and  bearing 

interest  at  the  rate  of  5  p.c. p. a.  payable  half-yearly  on  the 
1st  January  and  the  1st  July,  19 — ;  or  may  at  the  option  of  the  coy 
be  redeemed  at  a  premium  of  10  p.c.  on  or  at  any  time  after  the 
31st  December,  19 — ,  on  six  months'  previous  notice. 

Default  in  payment  of  any  of  the  above  instalments  at  its  due  date 
will  render  this  certificate  liable,  and  all  previous  payments  in  respect 
of  the  sd  debenture  or  debentures,  to  forfeiture. 
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The  debenture  or  debentures  will  be  deliverable  at  the  sd  registered    Form  551. 
office  after  all  instalmente  have  been  punctually  pd  as  afsd,  and  due 
notice  will  be  given  when  such  debenture  or  debentures  shall  be 
ready. 

Signed  by  order  of  the  Board. 


Eeceived  the 


day  of 


For  the 


19 


Instalment  due 

— ,  the  sum  of  — 
For  The  — 

(or) 
For  Messrs. 


-  Coy,  Limtd. 
-,  Director. 
-,  Secretary. 

-,  19--. 


pounds. 

Bank,  Limtd. 


Instalment  due  lotli  November,  19 — . 

Eeceived  the day  of ,  19 — ,  the  sum  of pounds. 

For  The  Bank,  Limtd. 

(or) 
For  Messrs. . 


The  Revenue  authorities  do  not  object  to  bearer  scrip  where  the  debentures 
are  to  be  to  bearer.  But  they  throw  every  possible  obstacle  in  the  way  of  those 
who  desire,  in  accordance  with  the  established  practice  of  nearly  half  a  century, 
to  issue  bearer  scrip  in  respect  of  securities  not  intended  to  be  to  bearer.  Yet 
such  scrip,  it  is  well  settled,  is  negotiable  by  the  law  merchant.  Rumball  v. 
Metropolitan  Ity.,  2  Q.  B.  D.  194;  Goodwin  v.  Roberts,  1  App.  Cas.  476; 
Ellerby's  Claim,  20  W.  R.  855. 


The 


Coy,  Limtd. 


Scrip  Certificate. 

The  above-named  coy  (hnftr  called  "  the  new  coy  ")  hby  certifies 

that  The Coy,  Limtd  (hnftr  called  "  the  old  coy  "),  is  absolutely 

and  unconditionally  entld  to  have  allotted  to  it  or  to  its  nominees 
tlie  shares  following,  that  is  to  say:  — 

• fully  pd  up  preference  shares  of  II.  each  in  the  capital  of  the 

new  coy  numbered  to  inclusive. 

fully  pd  up  ordinary  shares  of  II.  each  in  the  capital  of  the 

new  coy  numbered  to  inclusive. 

And  that  the  old  coy  is  entld  to  have  such  allotment  made  from  time 
to  time  in  such  blocks  or  numbers  as  the  old  coy  may  think  expedient. 

And  that  the  right  to  such  allotment  hby  acknowledged  arises 
under  the  agreemt  dated  the day  of ,  and  made  between,  &c., 


Form  552. 

Certificate  in 
favQur  of 
liquidators. 
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Form  552.    and  that  this  certificate  is  issued  to  the  old  coy  as  an  inducement  to 
■~  convey  certain  of  its  assets  to  the  now  coy  prior  to  the  actual  allot- 

ment of  the  shares  afsd,  which  form  part  of  the  conson  for  the  sale  of 
such  property,  and  as  a  means  of  raising  money  on  such  shares  or 
otherwise  dealing  with  them  before  allotment;  and  accordingly  that 
the  absolute  and  unconditional  right  to  the  allotments  hby  acknow- 
ledged can  under  no  circumstances  be  questioned  by  the  new  coy, 
and  that  the  old  coy  and  all  other  persons  are  hby  invited  to  act 
accordingly. 

Given,  &c. 

In  the  above  case  it  was  desired  to  give  possession  to  the  purchasing  company, 
and  to  postpone  the  issue  of  the  debenture  stock  forming  part  of  the  con- 
sideration, money  in  the  meantime  being  raised  thereon.  Accordingly,  the 
above  certificate  was  framed. 


Form  553. 

Form  of 
share- 
warrant. 


No. 


The  — ■ —  Coy,  Limtd. 
Capital,  &c. 

Share-Warrant. 


shares . 


This  is  to  certify  that  the  bearer  of  this  warrant  is  entld  to 

fully  pd-up  shares  of  £ each  in  the  above-named  coy,  numbered 

to  inclusive,  subject  to  the  articles  of  the  coy,  and  to 

the  conditions  indorsed  hereon.     [See  supra,  pp.  680,  681.] 

Given,  &c. 


Under  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  a  share-warrant  to  bearer 
is  liable  to  three  times  the  ad  valorem  duty  on  a  transfer  for  a  consideration  of 
the  nominal  value  of  the  share  or  stock. 

For  the  ad  valorem  duty  on  transfers,  see  now  the  Schedule  to  the  Stamp 
Act,  1891,  under  "Conveyance  or  Transfer  on  Sale."    It  is  as  follows:  — 

Where  the  amount  or  value  of  the  consideration  for  the  sale  does 

not  exceed   £5  .... 

Exceeds  £5  and  does  not  exceed  £10  . 


10 
15 
20 
25 
50 
75 
100 


15  . 

20  . 

25  . 

50  . 

75  . 
100  . 
125  . 

And  BO  forth 


£ 

s. 

d. 

0 

0 

6 

0 

1 

0 

0 

1 

6 

0 

2 

0 

0 

2 

6 

0 

5 

0 

0 

7 

6 

0 

10 

0 

0 

12 

6 

Sect.  73  of  the  Finance  (1909-10)  Act,  1910,  does  not  double  the  duiy. 
p.  839,  supra. 


See 
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Sect.  107  of  the  Stamp  Act,  1891,  provides  that:  "  If  a  share  warrant  ia 
issued  without  being  duly  stamped  the  company  issuing  the  same,  and  also 
every  person  who,  at  the  time  when  it  is  issued,  is  the  managing  director  or 
secretary,  or  other  principal  officer  of  the  company,  shall  incur  a  fine  of  50^." 

But  the  duty  may  be  commuted  under  sect.  115  of  the  Stamp  Act,  1891. 

Sects.  4  and  5  of  the  Finance  Act,  1899  (62  &  63  Vict.  c.  9),  extend  the 
above  duty  to  instruments  having  like  effect. 


Form  553. 


The 


Coy,  LiMTD. 


Dividend  Coupon,  No. 


Form  554. 

Coupon 

to  ehare- 
warrant. 


On 


shares  included  in  the  share- warrant  numbered  as  below. 


Payable  at  the  coy's  office  at  a  time  to  be  fixed  by  advertisement. 


No. 


-,  Secretary. 


It  is  not  uncommon  to  annex  to  a  share-warrant  a  series  of  coupons  numbered 
consecutively.  When  they  are  exhausted  fresh  coupons  are  issued.  Such  coupons 
require  no  stamp. 

Where  coupons  are  issued  it  is  desirable  in  the  conditions  {supra,  p.  1135) 
to  provide  that  the  delivery  of  a  coupon  shall  be  a  good  discharge  to  the  com- 
pany for  the  corresponding  dividend.  Sometimes  a  note  is  added  to  the  coupons 
stating  that  "  This  coupon  must  be  brought  to  the  company's  office  upon  the 
dividend  being  declared,  in  order  that  it  may  be  examined  and  vouched." 


After  all  the  attached  dividend  coupons  have  been  pd  or  advertised    Form  555. 
for  payment,  the  coy  will,  on  presentation  of  this  warrant  and  sur-  Voucher  for 
render  of  the  voucher,  issue  to  the  bearer  a  new  sheet  of  coupons  to  fresh  coupons, 
be  attached  to  this  warrant  with  a  similar  voucher. 

The  voucher  will  be  so  printed  that,  after  all  the  coupons  have  been  used, 
such  voucher  may  be  detached  and  handed  to  the  company  in  exchange  for  fresh 
coupons  and  voucher. 

Where  share-warrants  are  likely  to  be  dealt  in  abroad  they  are  generally 
printed  in  two  or  more  languages  side  by  side. 


To  the 


Coy,  Limtd,  and  A.,  B.  and  C,  the  directors  thof. 


Gentlemen, — I  have  lost  the  certificate  of  title  dated  the day 

of relating  to  the shares  of each,  numbered to 

inclusive,  in  the  above-named  coy,  of  which  I  am  the  proprietor, 


Form  556. 


Letter  of 
indemnity  in 
issue  of  fresh 
certificate. 


and  I  request  you  to  issue  to  me  a  fresh  certificate  of  title  to  such 
shares,  and  in  conson  thof  I  undertake  to  indemnify  you  against  all 
actions,  proceedings,  claims,  and  demands  which  may  be  brought  or 
made  against  you  or  any  of  you  in  consequence  of  your  having  issued 
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Form  556.    such  fresh  certificate,  or  in  consequence  of  your  permitting  at  any 

time  hereafter  a  transfer  of  the  above  shares,  or  any  of  them,  without 

tlie  production  of  the  original  certificate  above  referred  to. 

A^Q(1  I^ ^  of ,  concur  in  the  above  request,  and  guarantee 

the  performance  by  tlie  sd of  the  above  undertaking. 

(Signature.) 


Dated  the 


day  of 


6d.  stamp  if  under  hand,  or  if  under  seal  10-'!. 


Form  557. 

Certificate 
of  incorpora- 
tion. 


I  HEREBY  CERTIFY  that  the Ooy,  Limtd,  is  this  day  incorporated 

under  the  Co.s  Act,  1908,  and  that  this  coy  is  limtd. 
Given  under  my  hand  this day  of . 

Sect.  17  of  the  Act  of  1908  makes  the  Registrar's  certificate  of  the  incor- 
poration conclusive  evidence  that  all  the  requisitions  of  the  Act  in  respect  of 
registration  have  been  complied  with.     See  supra,  p.  24. 


Form  558. 

Certificate  on 

registration 

under 

Part  VII.  of 

Act  of  iyo8. 


I  HEREBY  CERTIFY  that  A.  B.  &  Co.,  Limtd  (which  was  constituted 

by  arts  of  assou  dated ),  is  this  day  incorporated  under  the  Cos 

Act,  1908,  and  that  this  coy  is  limtd. 

Given  under  my  hand  at  London  this day  of . 


WJien  the  deed  is  called  a  "  deed  of  settlement "  the  certificate  is  framed 
accordingly.  It  is  conclusive  under  sect.  17,  supra,  sect.  192  of  the  Act  of  1862 
being  repealed. 


Form  559. 

Certificate  of 
shares  held 
in  trust  by 
American 
corporation. 


The 


Brewery  Coy,  Limtd. 


Incorporated  under  British  statute  known  as  the  Cos  (Consolidation) 

Act,  1908. 


Capital  1,000,000?.,  divided  into  - 

and preference  shares  of  £ 


ordinary  shares  of  £ each, 

-  each. 


—  101.  shares  in  the 
which    shares    are 


This  is  to  certify  that  the  bearer  is  entld  to  — 

above-named  coy,  hnftr  called  the    Coy, 

numbered  to  inclusive. 

The  sd  shares  form  part  of  the  20,000  ordinary  shares  in  the  coy. 

comprised  in  the  trust  deed  dated  the  day  of  ,  and  made 

between  A.  B.  and  others  of  the  one  part,  and  the Trust  Coy  of 

Boston  (hnftr  called  the  Trust  Coy)  of  the  other  part,  and  this  certi- 
ficate is  issued  subject  to  the  provisions  of  the  sd  deed. 

Dividends  from  time  to  time  payable  in  respect  of  the  sd  shares  will 
be  pd  on  presentation  to  the  sd  trust  coy  of  the  appropriate  coupons. 
With  this  certificate  there  are  issued  [20]  coupons,  together  Avith  a 
voucher  for  further  coupons;  and  as  and  when  the  coupons  for  the 
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time  being  belonging  to  this  certificate  are  exhausted,  further  coupons    Form  559. 
with  a  further  voucher  will,  on  presentation  of  this  certificate,  be 
issued  to  the  bearer  in  exchange  for  the  voucher. 

The  delivery  to  the  sd  trust  coy  of  each  coupon  shall  be  a  good 
discharge  for  the  dividend  therein  referred  to.  This  certificate  is 
transferable  by  delivery,  and  tlie  sd  trust  coy  are  to  be  entld  to  regard 
the  bearer  hof  for  the  time  being  as  the  absolute  owner  thof . 

If  at  any  time  the  bearer  hof  desires  to  have  several  certificates  for 
the  same  shares  instead  of  one,  the  sd  trust  coy  will,  on  presentation 
and  surrender  of  this  certificate  and  all  coupons,  issue  to  him  further 
certificates  and  coupons,  but  the  sd  trust  coy  shall  be  entld  to  charge 
a  fee  of for  each  certificate  issued. 

In  accordance  with  the  provisions  of  the  sd  trust  deed,  the  trust  coy 
will  at  any  time,  on  the  request  of  the  bearer  thof,  and  on  the 
surrender  of  this  certificate  to  be  cancelled,  transfer  to  such  bearer  or 
his  nominee  the  shares  comprised  in  this  certificate  by  instrument  of 
transfer  framed  in  accordance  with  the  regulations  of  the  coy,  to  the 
intent  that,  by  registration  of  such  transfer  in  the  books  of  the  coy, 
the  legal  title  in  the  shares  shall  become  vested  in  the  transferee 
named  in  such  certificate. 

Notice  of  any  dividend  from  time  to  time  payable  in  respect  of  the 

sd  shares  comprised  in  this  certificate  will  be  advertised  in  the 

newspapers. 

Given  under  the  oomuion  seal  of  the Trust  Coy  this day 

of . 

Where  an  English  company  acquires  the  undertaking  of  an  American  com- 
pany, or  all  the  shares  in  an  American  company,  and  a  considerable  part  of 
the  price  consists  of  shares  in  the  English  company,  the  vendor  may  want  to 
sell  such  shares  in  America.  In  some  cases,  to  facilitate  this,  the  vendor  has 
obtained  share-warrants  to  bearer  at  great  expense  (33s.  per  cent.),  but  has 
found  that  such  warrants,  bearing  a  British  revenue  stamp,  are  not  liked,  and 
are  found  inconvenient,  as  they  cannot  be  split.  Accordingly,  in  other  cases 
the  vendor  has  vested  the  shares  in  an  American  trust  company,  and  obtained 
certificates  on  the  lines  of  the  above.     Such  certificates  can  be  freely  sold  and  ^ 

dealt  with  in  America,  and  they  want  no  stamp  there,  nor  does  the  transfer  from 
the  vendor  to  the  trustee  want  more  than  a  10s.  stamp. 
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Form  560.      Certificate  of  Registration  of  Order  of  Court,  confirming 
Alteration  of  Objects  w  Form  of  Constitution. 

(Pursuant  to  Sects.  264  and  9  (6)  of  the  Companies 
(Consolidation)  Act,  1908.) 

No. . 


The Stock  Bank,  Limtd,  having  by  special  resolution  altered 

the  form  of  its  constitution  by  an  Order  made  in  the  High  Court  of 

Justice,  Chancery  Division,  bearing  date  the day  of ,  I  hby 

certify  the  registration  of  the  sd  Order  and  of  a  printed  copy  of  the 
memdum  and  arts  of  asson  as  substituted  for  its  deeds  of  settlement. 

Given  under  my  hand  at  London  this day  of ,  19 — . 

A.  B., 
Registrar  of  Cos. 

The  above  is  the  form  of  certificate  issued  where  a  company  adopts,  under 
sects.  264  and  9  (6)  of  the  Companies  Act,  1908  (replacing  the  Companies 
(Memorandum  of  Association)  Act,  1890),  a  memorandum  and  articles  in  place 
of  a  deed  of  settlement. 
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CHAPTER  XV. 

INTRODUCTORY  NOTES. 

Powers  of  attorney  are  frequently  required  in  connection  with  com-  Power  for 

r,    ■     ^  JL      ■  •    L  LL  J.         t-  company  to 

panies.     Prima  facie  any  company  can  appoint  an  attorney  to  act  on  appoint. 

its  behalf,  for  the  attorney  is  an  agent,  and,  as  a  company  can  only 

act  by  agents,  it  has  an  implied  power  to  appoint  such  agents  (supra, 

p.  36).  -     ^^   ''^1^  i^lii 

Whether,  however,  in  any  particular  case  the  directors  of  a  company 
have  power  to  execute  a  power  of  attorney  on  the  company's  behalf 
depends  on  the  articles.  The  general  rule  is  Delegatus  non  'potest 
delegare.  But  directors  are  generally  invested  with  wide  general 
powers  (see  supra,  pp.  746,  747),  and  in  virtue  of  such  powers  they 
are  usually  in  a  position  to  grant  a  power  of  attorney;  otherwise  the 
sanction  of  a  general  meeting  must  be  obtained.  See  supra,  p.  37. 
Sect.  78  of  the  Act  of  1938  gives  express  power  to  any  company  to 
appoint  an  attorney  to  execute  deeds  abroad.  See  also  sect.  79, 
replacing  the  Companies  Seals  Act,  1864,  infra. 

The  following  extracts  from  the  Conveyancing  Acts,  1881  and  1882, 
should  be  borne  in  mind:  — 


I.  Conveyancing,  &c.  Act,   1881. 

46. — (!)  The  donee  of  a  power  of  attorney  may,  if  he  thinks  fit,  eexcute  and  Execution 
do  any  assurance,  instrument,  or  thin^  in  and  with  his  own  name  and  signature  ,.  ,^ 
and  his  own  seal,  where  sealing  is  required,  by  the  authority  of  the  donor  of  the 
power;  and  every  assurance,  instrument,  and  thing  so  executed  and  done  shall 
be  as  effectual  in  law,  to  all  intents,  as  if  it  had  been  executed  or  done  by 
the  donee  of  the  power  in  the  name  and  with  the  signature  and  seal  of  the 
donor  thereof. 

(2)  This  section  applies  to  powers  of  attorney  created  by  instruments  executed 
either  before  or  after  the  commencement  of  this  Act. 

47. —  (1)  Any  person  making  or  doing  any  payment  or  act,  in  good  faith,  in    Payment  by- 
pursuance  of  a  power  of  attorney,  shall  not  be  liable  in  respect  of  the  payment  or    attorney 
act  by  reason  that  before  the  payment  or  act  the  donor  of  the  power  had  died,       :i.u     \      ^ • ' 
or  become  lunatif ,  of  unsound  mind,  or  bankrupt,  or  had  revoked  the  power,  if   of  death  &c. 
the  fact  of  doa.h,  lunacy,  unsoundness  of  mind,  bankruptcy,  or  revocation  was  good. 
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[Chap.  XV. 


Deposit  of 
original 
instruments 
creating 
powers  of 
attorney . 


not  at  the  time  of  the  payment  or  act  known  to  the  person  making  or  doing 
the  same. 

(2)  But  this  section  shall  not  affect  any  right  against  the  payee  of  any 
person  interested  in  any  money  so  paid;  and  that  person  shall  have  the  like 
remedy  against  the  payee  as  he  would  have  had  against  the  payer  if  the  pay- 
ment had  not  been  made  by  him. 

(3)  This  section  applies  only  to  payments  and  acts  made  and  done  after  the 
commencement  of  this  Act. 

48. — (1)  An  instrument  creating-  a  power  of  attorney,  its  execution  being 
verified  by  affidavit,  statutory  declaration,  or  other  sufficient  evidence,  may, 
with  the  affidavit  or  declaration,  if  any,  be  deposited  in  the  Central  Office  of 
the  Supreme  Court  of  Judicature. 

(2)  A  separate  file  of  instruments  so  deposited  shall  be  kept,  and  any  person 
may  search  that  file^  and  inspect  every  instrument  so  deposited,  and  an  office 
copy  thereof  shall  be  delivered  out  to  him  on  request. 

(3)  A  copy  of  an  instrument  so  deposited  may  be  presented  at  the  office,, 
and  may  be  stamped  or  marked  as  an  office  copy,  and  when  so  stamped  or  marked 
shall  become  and  be  an  office  copy. 

(4)  An  office  copy  of  an  instrument  so  deposited  shall,  without  further  proof, 
be  sufficient  evidence  of  the  contents  of  the  instrument  and  of  the  deposit 
thereof  in  the  Central  Office. 

(5)  General  rules  may  be  made  for  purposes  of  this  section,  regulating  the 
practice  of  the  Central  Office,  and  prescribing  with  the  concurrence  of  the 
Commissioners  of  Her  Majesty's  Treasury,  the  fees  to  be  taken  therein.  [See 
Annual  Peactice.] 

(6)  This  section  applies  to  instruments  creating  powers  of  attorney  executed 
either  before  or  after  the  commencement  of  this  Act. 


Effect  of 
power  of 
attorney,  for 
value,  made 
absolutely 
irrevocable. 


Effect  of 
power  of 


II.    COKVEVANCING   AcT,    1882. 

8. — ^(1)  If  a  power  of  attorney,  given  for  valuable  consideration,  is  in  the 
instrument  creating  the  power  expressed  to  be  irrevocable,  then,  in  favour  of  a 
purchaser — 

(i)  The  power  shall  not  be  revoked  at  any  time,  either  by  anything  done  by 
the  donor  of  the  power  without  the  concurrence  of  the  done3  of  the 
power,  or  by  the  death,  marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy,  of  the  donor  of  the  power;  and 

(ii)  Any  act  done  at  any  time  by  the  donee  of  the  power,  in  pursuance  of  the 
power,  shaU  be  as  valid  as  if  anything  done  by  the  donor  of  the  power 
without  the  concurrence  of  the  donee  of  the  power,  or  of  the  death, 
marriage,  lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the  donor 
of  the  power,  had  not  been  done  or  happened;  and 

(iii)  Neither  the  donee  of  the  power  nor  the  purchaser  shall  at  any  time  be 
prejudicially  aifected  by  notice  of  anything  done  by  the  donor  of  the 
power,  without  the  concurrence  of  the  donee  of  the  power,  or  of  the 
death,  marriage,  lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the 
donor    of    the    power. 

(2)  This  section  applies  only  to  powers  of  attorney  created  by  instruments 
executed  after  the  commencement  of  this  Act. 

9. — (1)  If  a  power  of  attorney,  whether  given  for  valuable  consideration  or 
not,  is  in  the  instrument  creating  the  power  expressed  to  be  irrevocable 
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for  a  fixed  time  therein  specified,  not  exceeding  one  year  from  the  date  attorney  for 
of  the  instrument,  then,  in  favour  of  a  purchaser —  value  or  not, 

(i)  The  power  shall  not  be  revoked  for  and  during  that  fixed  time,  either   yocable  for 
by  anything  done  by  the  donor  of  the  power  without  the  concurrence  of  fixed  time, 
the  donee  of  the  power,  or  by  the  death,  marriage,  lunacy,  unsoundness 
of  mind,  or  bankruptcy  of  the  donor  of  the  power;  and 
(ii)  Any   act  done  within  that  fixed  time,  by  the  donee  of  the  power,  in 
pursuance  of  the  power,  shall  be  as  valid  as  if  anything  done  by  the 
donor    of    the   power,   without   the    concurrence   of   the   donee    of   the 
power,  or  the  death,  marriage,  lunacy,  unsoundness  of  mind,  or  bank- 
ruptcy of  the  donor  of  the  power,  had  not  been  done  or  happened;  and 
(iii)  Neither  the  donee  of  the  power  nor  the  purchaser  shall  at  any  time  be 
prejudicially  affected  by  notice  either  during  or  after  that  fixed  time  of 
anything   done   by   the   donor  of   the   power   during   that   fixed   time, 
without  the  concurrence  of  the  donee  of  the  power,  or  of  the  death, 
marriage,  lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the  donor  of 
the  power  within  that  fixed  time. 
(2)  This  section  applies  only  to  powers  of  attorney  created  by  instruments 
executed  after  the  commencement  of  this  Act. 


As  to  the  Conntructlu)!.  vj  a  Foioer  of  Attorney. 

Such  an  instrument  is  strictly  construed.  Its  operation  may  for  Construction. 
example  be  limited  by  a  recital,  e.g.,  where  the  instrument  recites 
that  the  appointor  is  going  abroad  and  desires  to  appoint  an  attorney 
to  act  during  his  absence,  the  power,  however  A\ade,  ma}-  be  held 
ineffective  after  the  appointor's  return,  and  therefore  evidence  of  his 
non-return  may  have  to  be  produced  (see  Danby  v.  Coutts,  29  C.  Div. 
500),  unless,  indeed,  the  instrument  otherwise  provides. 

So,  where  the  instrument  gives  authority  to  do  certain  specified 
things,  or  appears  to  have  been  intended  to  be  used  for  certain 
specified  purposes,  any  general  words  contained  in  it  may  be  cut 
down  in  their  operation,  and  held  only  to  authorize  the  doing  of 
what  is  incidental  to  that  which  is  specifically  mentioned.  Attwoodv. 
Munmngs,  7  B.  &  C.  278;  Esdaile  v.  La  Name,  1  Y.  &  C.  Ex.  394; 
Harper  v.  Godsell,  5  Q.  B.  422;  Jonmenjoy  v.  Watson,  9  App.  Cas. 
561;  Bryant  v.  Banque  du  Peuple,  (1893)  App.  Cas.  170;  Jacobs  v. 
Morris,  (1902)  1  Ch.  816:  86  L.  T.  275;  Hambro  v.  Burnand,  (1904) 
2  K.  B.  14. 

Thus,  under  a  power  to  sell,  assign,  or  transfer  certain  shares  or 
securities,  the  attorney  cannot  pledge  them  (De  Bouchont  v.  Gold- 
smid,  ubi  .supra;  Jonmenjoy  v.  Watson,  9  App.  Cas.  561);  or  barter 
them  (Guerreiro  v.  Serle,  3  B.  &  Ad.  616);  or  sell  them  on  credit 
(Wiltshire  v.  Sims,  1  Camp.  258).  A  power  to  buy,  sell,  and  charter 
vessels  does  not  include  power  to  borrow  (Bryant  v.  Banque  du 
Peuple,  supra) ;  and  a  power  to  sell  property  gives  no  power  to  sell 
under  a  mortgage  (Hippisley  v.  Knee  Bros.,  (1905)  1  K.  B.  7;  but 
see  Davy  v.  Waller,  81  L.  T.  107).  A  power  to  receive  all  salaries 
and  money  belonging  to  the  principal  does  not  enable  the  attorney 
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to  negotiate  or  indorse  a  bill  (Hogg  v.  Smith,  2  Taunt.  347);  nor 
does  a  power  given  by  a  mortgagee  to  recover  and  receive  all  sums 
of  money  and  "  to  sell  any  real  or  personal  property  now  or  hereafter 
belonging  "  to  the  principal  enable  the  attorney  to  exercise  the  power 
of  sale  contained  in  the  mortgage  (Dowson  and  Jenkins'  Contract, 
(1904)  2  Ch.  219);  and  a  power  to  borrow  for  certain  purposes  does 
not  import  a  general  power  to  borrow.  Jacohf^  v.  Morris,  (1901) 
1  Ch.  261. 

It  was  held,  however,  in  Bank  of  Bengal  v.  Macleod,  7  Moo.  P.O. 
35,  74,  that  a  power  to  sell,  indorse,  and  assign,  is  a  power  to  sell,  a 
power  to  indorse,  and  a  power  to  assign.  And  it  seems  that  a  power 
to  sell  a  business  as  a  going  concern  probably  gives  power  to  insert 
a  clause  in  the  contract  restraining  the  vendor  from  competing  within 
a  certain  distance.  Per  Lindley,  L.  J.,  Ilaivksley  v.  Outram,  (1892) 
3  Ch.  359.  Instructions  by  a^jrincipal  to  an  agent  to  receive  payment 
in  cross  cheques  and  not  in  cash  must  be  explicit  to  bind  a  customer. 
International  Sponge  Importers  v.  Watt,  (1911)  A.  C.  279.  Prima 
facie  the  death  of  the  principal  ipso  facto  revokes  the  power.  Watson 
V.  King,  4  Camp.  272. 

So  also  the  bankruj)tcy  of  the  principal  is  prima  facie  a  revocation. 
Parker  \.  Smith,  16  East,  382;  Elliott  v.  Turquancl,  7  App.  Cas.  79. 

In  equity,  however,  apart  from  the  above  events,  a  power  of  attor- 
ney for  valiiable  consideration  cannot  be  revoked.  Bromley  v. 
Holland,  7  Ves.  28;  Abbott  v.  Straiten,  3  Jo.  &  Lat.  613;  Carter  v. 
White,  20  C.  D.  228. 

Thus  whei-e  an  agreement  is  entered  into  for  sufficient  considera- 
tion, and  either  forms  part  of  a  security  or  is  given  for  the  purpose 
of  securing  some  benefit  to  the  donee  of  an  autliority,  the  authority 
is  irrevocable.     Frith  v.  Frith,  (1906)  A.  C.  254. 

As  to  validity  of  acts  done  before  notice  of  revocation,  see  Salle  v. 
Field,  5  T.  R.  215;  Elliott  v.  Turqiuind,  7  App.  Cas.  79;  Oriental 
Bank,  28  C.  D.  634;  Salton  v.  New  Beeston  Cycle  Co.,  (1900)  1 
Ch.  43,  and  the  Conveyancing  Act,  1882. 

A  power  of  attorney  executed  in  one  country  with  a  view  to  its  use 
in  another  country  is  prima  facie  to  be  construed  in  accordance  with 
the  law  of  the  country  where  it  is  to  be  used.  Brazilian  Submarine 
Telegraph  Co.,  Limited,  63  L.  T.  275;   39  W.  R.  65. 

The  Court  will  not  take  judicial  cognizance  of  the  notarial  seal  of 
a  notary  public  of  a  foreign  country.  Earl's  Trust,  4  K.  &  J.  300. 
There  must  be  an  affidavit  verifying  the  attestation,  or  a  certificate, 
e.g.,  by  the  British  consiil.  Haggett  v.  Miff,  5  D.  M.  &  G.  910; 
Cooke  V.  Welby,  25  C.  D.  769;  Magee,  15  Q.  B.  D.  332;  and  see 
Ann.  Pr.;  notes  to  Ord.  XXXVIII.  r.  6  of  the  R.  S.  C;  and  Stringer's 
Oaths. 

In  Lord  Kinnaird  v.  Lady  Saltoun  (1816),  1  Madd.  227,  a  power 
of  attorney  executed  in  Paris  in  the  presence  of  two  witnesses,  and 
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authenticated  by  a  notary  public  there,  was  ordered  to  be  act«d  on  in 
England  on  an  affidavit  being  forthcoming  that  the  notary  was  such. 
According  to  the  law  of  England,  the  mere  production  of  the  certifi- 
cate of  a  notary  public  stating  that  a  deed  had  been  executed  before 
him  would  not  in  any  way  dispense  with  the  proper  evidence  of  the 
execution  of  the  deed.  Per  Lord  Cairns,  L.  C,  Nye  v.  Maodonald, 
L.  R.  3  P.  C.  331. 

Prima  jacie  those  who  deal  with  a  person  acting  under,  or  purport- 
ing to  act  under,  a  power  of  attorney  are  bound  to  inquire  into  the 
authenticity  of  the  power.  De  Bouohont  v.  Goldsmid,  5  Ves.  213, 
per  Lord  Eldon;  Sheffield  v.  Joint  Stock  Bank,  13  App.  Cas.  333; 
Bryant  v.  Banque  du  Peuple,  (1893)  App.  Cas.  170;  and  see  sect.  25 
of  Bills  of  Exchange  Act,  1882,  as  to  bills  and  notes. 

But  where  the  agent  is  acting  under  a  written  authority,  and  what 
he  does  comes  within  the  terms  of  that  authority,  the  principal  cannot 
repudiate  the  act  on  the  ground  that  the  agent  acted  in  his  own 
interests  and  not  in  those  of  the  principal,  and  this  rule  applies  even 
where  the  other  party  to  the  transaction  was  not  aware  of  the  written 
authority.     Hambro  v.  Burnand,  (1904)  2  K.  B.  10. 

And  where  the  agent  has  powers  exerciseable  in  special  circum- 
stances, it  seems  that  a  person  dealing  with  him  bond  fide  need  not 
inquire  whether  those  special  circumstances  have  arisen.  Montaignao 
V.  Shitta,  15  App.  Cas.  357. 

By  sect.  77  of  the  Act  of  1908,  "A  bill  of  exchange  or  promissory 
note  is  to  be  deemed  to  have  been  made,  accepted,  or  indorsed  on 
behalf  of  a  company  if  made,  accepted,  or  indorsed  in  the  name  of  or 
by  or  on  behalf  or  on  account  of  the  company  by  any  person  acting 
under  its  authority.  But,  according  to  Premier  Industrial  Batik 
v.  Crabtree,  (1909)  1  K.  B,  106,  the  authority  in  such  case  must 
be  an  authority  in  fact.  Surely,  however,  the  rule  in  Royal  British 
Bank  v.  Tiirquand,  6  E.  &  B.  327,  supra,  p.  79,  applies,  and 
entitles  a  person  dealing  with  the  company  in  good  faith  to  assume 
that  the  person  signing  on  the  company's  behalf  is  duly  authorized. 
That  rule  applies  to  contracts  made  under  sect.  76,  and  the  wording  ^ 

of  the  two  sections  is  substantially  the  same. 

As  to  a  stockbroker's  liability  to  indemnify  the  Bank  of  England 
where  he  had  induced  the  bank  to  act  on  a  forged  power  of  attorney, 
see  Oliver  v.  Bank  of  Englatid,  (1902)  1  Ch.  610;  also  Bank  of 
England  v.  Cutler,  (1908)  2  K.  B.  208;  and  S.  C,  25  T.  L.  R.  509. 

Although  the  execution  of  a  deed  by  an  attorney  may  be  presumed 
from  the  antiquity  of  the  deed,  there  is  no  presumption,  if  the  power 
of  attorney  is  not  produced,  that  the  attorney  was  duly  authorized. 
Airey,  (1897)  1  Ch.  164. 

An  attorney  is  an  agent,  and  is  therefore  subject  to  the  well  settled  Attorney 
rule  that  an  agent  cannot,  without  the  knowledge  and  consent  of  his  f^^,  profits, 
principal,  be  allowed  to  make  any  profit  out  of  the  matter  of  his 
agency  beyond  his  proper  remuneration  (see  supra,  p.  732),  nor  is 
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be  allowed  to  put  himself  in  a  position  in  which  his  interest  and  duty 
will — or  may — conflict  {Parker  v.  McKenna,  10  Ch.  96,  118;  Grarj 
V.  Ford,  (1896)  A.  C.  44;  King  v.  Howell,  27  T.  L.  R.  114,  C.  A.;, 
and  he  is  accountable  for  any  secret  profits  (see  the  cases  collected 
swpra,  p.  732);  so  also  if  he  delegates  his  authority  to  a  sub-agent 
that  sub-agent  may  be  liable  to  the  principal  for  any  secret  benefit 
he  obtains.  Powell  d  Thomas  v.  Evati  Jones  d  Co.,  (1905)  1 
K.  B.  11. 

Powers  of  attorney,  whether  executed  here  for  use  abroad,  or 
executed  abroad  for  use  here,  are  usually  executed  in  the  presence  of 
a  notary  public,  who  certifies  the  execution.  If  executed  abroad  a 
further  certificate  should  be  obtained  from  the  British  consul  identi- 
fying and  certifying  as  to  the  status  of  the  notary;  and  a  power  of 
attorney  executed  here  may  be  fortified  by  the  certificate  of  the  consul 
or  agent-general  of  the  foreign  country  or  colony  where  it  is  to  be 
used.  The  great  point  is  to  afford  those  who  deal  with  the  attorney 
the  fullest  assurance  that  the  instrument  is  authentic;  and  it  is  desir- 
able with  this  view  in  each  case  to  ascertain  whether  the  local  law  or 
practice  requires  any  special  formalities. 

Under  the  Stamp  Act,  1891,  a  power  of  attorney  generally  requires 
a  10s.  stamp. 
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Power  to  Manage  Property  Abroad. 


To  ALi  TO  WHOM  THESE  PRESENTS  SHALL  COME,  the Coj  Limtd,    Form561. 

having  its  registered  office  at,  &c.,  and  hnftr  called  "  the  Coy,    sends  (Ordinary.) 

^'wheIeas  the  coy  on.  &c.,  was  incorporated  under  the  Cos  (Con- 
solidation) Act,  1908,  as  a  coy  limtd  by  shares:  .^^^  ^^^^^^^^^^^^^ 
coy  is  desirous  of  making  such  appointment  as  is  hnftr  contained. 
Now  THESE  PRESENTS  WITNESS,  that  the  coy  doth  hby  appoint  A.  B 
of  &c  ,  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.,  and  any  two  of  them,  the 
atlorneVs  of  the  coy  in  the  name  and  on  behalf  of  the  coy  to  do  all 
«uch  acts  and  things,  and  to  execute  all  such  deeds  and  mst.umente. 
as  in  the  opinion  of  such  attorneys,  or  any  two  of  them,  may  be  neces- 
sary or  convenient  for  carrying  on  and  transacting  the  business  o 

the  COY  in  .     And  it  is  hby  expressly  declared,  tliat  without 

prejudice  to  the  general  powers  hnbefore  conferred,  the  sd  attorneys 
or  any  two  of  them,  shall  have  power  in  the  name  and  on  behalf  oi 
the  coy  to  do  all  or  any  of  the  following  things:  — 

4n  authority  to  fifteen  persons  jointly  or  severally  to  execute  «ueh  policies  as 
th;y  or  Iny  of' then,  should  Jointly  or  severally  think  P-P- -^  ^f^ ^^^J 
policy  executed  by  four  of  them.     Guthrie  v.  Armstrong  (1822),  5  B.  &  Aid. 


a 
628 


1.  To  purchase  or  otherwise  acquire  any  real  or  personal  ppty  in 
_  for  the  purposes  of  the  coy. 

2.  To  work,  manage  and  develop  the  pptyof  the  coy  for  the  time 
Ijgino-  in in  such  manner  as  they  may  think  fit. 

3  "to  let  on  lease,  mortgage,  charge,  exchange,  improve,  or  other- 
wise deal  with  the  ppty  of  the  coy  for  the  time  being  in  ---,  to 
borrow  money,  and  to  draw,  accept  and  indorse  bills  of  exchange, 
promissory  notes,  and  other  negotiable  instruments. 

4  To  appoint  any  managers,  inspectors,  workmen  and  agents  on 
such  terms  as  may  seem  expedient,  and  to  remove  or  dismiss  any 
oerson  so  appointed.  , 

5.  To  collect  rent^,  royalties,  and  other  moneys  due  to  the  coy,  and 
to  distrain  for  rents  or  royalties  in  arrear. 

6  To  commence  and  prosecute,  and  to  defend,  compound  and 
abandon  all  actions,  suit«,  claims,  demands,  and  proceedings  m  regard 
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Form  661.    to  the  ppty  of  the  coy  for  the  time  beiug  in ,  or  otherwise  in 

relation  to  the  affairs  of  the  coy. 

7.  To  adjust,  settle,  compromise,  and  submit  to  arbitration  all 
accounts,  debts,  claims,  demands,  disputes,  and  matters  which  may 
subsist  or  arise  between  tlie  coy  and  any  person  or  persons  in . 

8.  To  make  and  give  receipts,  releases,  and  other  discharges  for 
moneys  payable  to  tlie  coy,  and  for  any  claims  and  demands  of  the 
coy. 

9.  To  carry  into  effect  any  agreemts  under  the  seal  of  or  otherwise 
binding  on  the  coy. 

10.  To  enter  into,  make,  sign,  and  do  all  such  contx'acts,  agreemts, 
receipts,  payments,  assignments,  transfers,  conveyances,  mortgages, 
assurances,  instruments  and  things  as  may  in  the  opinion  of  the  sd 
attorneys,  or  any  two  of  them,  be  necessary  or  convenient  for  carrying 
on  the  business  of  the  coy  in . 

And  it  is  hereby  declared,  that  the  sd  attorneys,  in  exercising  the 
powers  hby  conferred  on  them,  shall  conform  to  the  regulations  and 
directions  for  the  time  being  imposed  on  or  given  to  them  by  the  coy, 
and  may  sub-delegate  to  any  person  or  persons  any  of  the  powers  hby 
conferred,  upon  such  terms  and  conditions  as  may  seem  expedient,  and 
may  at  any  time  revoke  any  such  sub-delegation.  Provided  always, 
that  no  person  dealing  with  the  sd  attorneys,  or  any  of  them,  or  any 
such  sub-delegate,  shall  be  concerned  to  see  or  inquire  whether  they 
are  or  are  not  acting  in  accordance  with  such  regulations  or  directions, 
and  notwithstanding  any  breach  of  such  regulations  or  directions 
committed  by  the  sd  attorneys  or  sub-delegates,  or  any  of  them,  in 
regard  to  any  act,  deed,  or  instrument,  the  same  shall,  as  between  the 
coy  and  the  person  or  persons  dealing  with  such  attorneys  or  sub- 
delegates,  or  any  of  them,  be  vaKd  and  binding  on  the  coy  to  all 
intente  and  purposes. 

In  witness,  &c. 

A  power  of  attorney  to  be  sent  abroad  should  be  attested  by  a  notary  public, 
and  it  may  be  well  to  ascertain  from  the  consul  or  agent-general  of  the  place  of 
destination  whether  any  special  formalities  have  to  be  observed. 


Power  under  Sect.  79  of  the  Companies  (Consolidation)  Act, 
1908  {replacing  the  Companies  Seals  Act,  1864). 

Form  562.        ^^  ^^^'  '^^  whom  these  presents  shall  come,  the Coy,  Limtd, 

—  whose  registered  offices  are  at,  &c.,  sends  greeting: 

Foreign  seal.  Whereas  the  coy  is  a  coy  incorporated  under  the  Cos  (Consolida- 
tion) Act,  1908,  whose  objects  comprise  the  transaction  of  business  in 
countries  not  situate  in  the  United  Kingdom.  And  whereas  the  coy 
has  caused  to  be  prepared  an  official  seal  for  use  in  the  city  of » 
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in  the  colony  of ,  and  an  impression  of  such  seal  is  contained  in    Form  562. 

the  schedule  hto.     And  whereas  by  its  arts  of  asson  the  coy  is 

expressl}^  authorized  to  exercise  the  powers  given  by  sect.  79  of  the 
Companies  (Consolidation)  Act,  1908.  And  whereas  under  the  sd 
articles  the  directors  of  the  coy  have  power  from  time  to  time  to  pro- 
vide for  the  management  of  tlie  affairs  of  the  coy  abroad  in  such 
manner  as  tliey  may  think  fit,  and  in  particular  to  appoint  and  remove 
any  local  directors,  managers,  and  agents,  and  delegate  to  such 
persons  such  of  the  powers  and  authorities  of  the  directors  as  they 
consider  expedient.  And  whereas  the  directors  of  the  coy,  in  accord- 
ance with  such  powers,  have  duly  appointed  A.  B.,  of,  &c.,  C.  D., 
of,  &c.,  E.  F.,  of,  &c.,  G.  H.,  of,  &c.,  local  directors  for  the  transaction 

of  the  business  of  the  coy  in .    And  whereas  the  coy  is  desirous 

of  empowering  such  local  directors  to  use  and  affix  the  sd  official  seal 

as  hnftr  mentd.    Now  know  ye  that  the •  Coy,  Limtd,  doth  hby.  Testatum. 

in  exercise  of  the  power  given  to  it  by  sect.  79  of  the  Companies  (Con- 
solidation) Act,  1908,  and  of  any  other  power  or  authority  thereunto 
enabling  it,  authorize  and  empower  the  sd  local  directors,  or  any  two 
of  them,  to  affix  the  sd  official  seal  of  the  coy  to  any  deed,  contract, 
or  other  instrument  to  which  the  coy  is  or  shall  be  made  a  party  in 
the  city  of  afsd.     [Poiuer  to  sub-delegate.] 

In  witness,  &c. 

The  Schedule. 


Power  in  relation  to  Mining  Property  in  New  Zealand. 

To  ALL  TO  whom  THESE  PRESENTS  SHALL  COME,  The Gold  Mine,    Form  663. 

Limtd  (hnftr  called  "  the  Coy  "),  whose  registered  office  in  England  is  New  Zealand, 
at ,  London,  sends  greeting:  r^::- 

Whereas  the  coy  is  a  coy  incorporated  in  England  under  the  Cos  ^*^?  powers. 
(Consolidation)  Act,  1908,  whose  objects  comprise  the  acquiring 
and  working  of  claims  or  mines  in  New  Zealand,  and  carrying  on 
business  there.  And  whereas  copies  of  the  certificate  of  incorpora- 
tion and  of  the  memdum  and  arts  of  asson  of  the  coy  with  which  the 
coy  was  registered,  including  copies  of  all  special  resolutions  which 
have  been  passed  for  altering,  adding  to,  or  modifying  the  sd  arts  of 
asson,  and  a  copy  of  the  Companies  (Consolidation)  Act,  1908,  is 
annexed  hto.  And  whereas  the  coy  has  caused  to  be  prepared  an 
official  seal  for  use  in  the  Colony  of  New  Zealand,  and  an  impression 
of  such  seal  is  contained  in  the  schedule  hto.    And  whereas  the  coy 

is  desirous  of  appointing  A.  B.,  of ,  to  be  the  attorney  of  the  coy 

for  the  ptirposes  following: — 
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Form  563.        Now  these  presents  witness  that  the  coy  doth  hby  appoint  the  sd 

or  other  the  members  for  the  time,  and  from  time  to  time,  of  the 

sd  local  board  or  any  two  members  from  time  to  time  of  the  sd  local 
board  the  attorneys  of  the  coy  in  the  name  and  on  behalf  of  the  coy  to 
do  all  or  any  of  the  things  following:  — 

1.  To  keep  in  New  Zealand  a  branch  register  of  members  of  the 
coy  resident  in  such  colony  in  accordance  with  the  provisions  of 
.sects.  34.  35  of  the  Companies  (Consolidation)  Act,  1908. 

2.  To  exercise  the  powers  conferred  by  and  to  comply  with  any 
regulations  made  under  the  requirements  of  the  New  Zealand  Act 
known  as  the  Mining  Cos  Amendment  Act,  1898,  and  in  particular 
to  keep  any  branch  register  required  to  be  kept,  and  to  register 
transfers  of  shares  entered  in  such  branch  register,  and  to  issue  certi- 
ficates of  title  to  the  holders  of  shares  entered  in  such  branch  register. 

3.  To  perform  and  observe  on  behalf  of  the  coy  the  provisions  of 
the  Mining  Act,  1891,  the  Mining  (Act  Amendment)  Act,  1894,  the 
Mining  Cos  Acts  Amendment  Act,  1897,  and  any  other  Acts  of  the 
New  Zealand  Legislature  applicable  to  the  coy. 

4.  To  procure  the  transfer  to  the  coy  of  all  ppty  in  the  sd  colony  to 
which  the  coy  is  or  may  from  time  to  time  become  entld. 

5.  To  work  and  develop  and  turn  to  account  all  claims,  mines,  and 
other  ppty  of  the  coy  in  the  sd  colony. 

6.  To  lease,  exchange,  mortgage,  charge,  sell,  and  dispose  of  all  or 
any  of  the  ppty  or  rights  of  the  coy  in  New  Zealand. 

7.  To  purchase  and  sell  ores,  metals,  goods,  wares,  merchandize, 
effects,  and  other  things  necessary  or  convenient  for  carrying  on  the 
business  of  the  coy  in  New  Zealand. 

8.  To  appoint  and  at  their  discretion  to  remove  or  suspend  such 
managers,  secretaries,  clerks,  servants,  and  other  employes  of  the  coy 
in  New  Zealand  for  permanent,  temporary,  or  special  services  as  such 
attorneys  may  from  time  to  time  think  fit,  and  from  time  to  time  to 
vest  in  them  and  delegat-e  to  them  such  of  the  powers  hby  conferred 
on  the  sd  attorneys  as  they  may  think  expedient,  and  to  determine 
their  duties  and  fix  the  salaries  and  emoluments  of  such  employes, 
and  to  revoke  or  vary  from  time  to  time  such  delegation  or  deter- 
mination. 

9.  To  pay  into  and  draw  upon  any  bank  or  banks  in  New  Zealand, 
and  to  draw  out  of  such  bank  or  banks  any  moneys  for  the  time  being- 
standing  to  the  credit  of  the  coy  or  which  the  coy  may  be  entld  to 
receive  in  New  Zealand,  and  to  apply  the  same  to  the  payment  of  all 
expen.ses  incurred  hereunder. 

10.  To  draw,  subscribe,  indorse,  and  negotiate  all  cheques,  bills  of 
exchange,  promissory  notes,  bills  of  lading,  and  other  negotiable  or 
mercantile  instruments  for  the  purposes  of  the  coy  in  New  Zealand. 

11.  To  raise  or  borrow  or  secure  the  payment  of  any  money  on 
behalf  of  the  coy  in  New  Zealand. 

12.  To  demand  and  receive  all  and  every  sum  and  sums  of  money. 
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goods,  chattels,  and  eltects  due  aud  owing  and  belonging-  to  the  coy  in    Form  563. 
New  Zealand,  and  upon  receipt  thof  to  give  and  execute  effectual 
releases  and  discharges  for  the  same. 

lo.  To  commence  and  prosecute,  and  to  defend,  compound,  and 
abandon  all  actions,  suits,  claims,  demands,  and  proceedings  in  rela- 
tion to  the  ppty . 

14.  To  adjust,  settle,  compromise,  and  submit  to  arbitration  all 
accounts,  actions,  suits,  proceedings,  claims,  demands,  disputes,  and 
matters  which  may  subsist  or  arise  between  the  coy  and  any  person  or 
persons  in  New  Zealand. 

15.  To  carry  into  effect  any  agreemts  under  the  seal  or  otherwise 
binding  on  the  coy  whether  made  by  the  sd  attorneys  on  the  coy's 
behalf  or  otherwise. 

16.  To  affix  the  sd  official  seal  to  any  deeds,  contracts,  or  other 
instruments  to  which  it  may  be,  in  the  opinion  of  the  sd  attorneys, 
desirable  to  affix  such  seal  in  New  Zealand. 

17.  To  enter  into,  make,  sign,  and  do  all  such  things,  contracts, 
agreemts,  receipts,  payments,  assignments,  transfers,  conveyances, 
mortgages,  releases,  assurances,  instruments,  notices,  and  things  as 
may  in  the  opinion  of  the  sd  attorneys  be  necessary  or  convenient  for 
procuring  for  the  coy  any  legal  recognition  or  status  as  a  body 
corporate  in  New  Zealand  or  for  carrying  on  the  business  of  the  coy 
there . 

18.  And  it  is  hby  declared,  that  tlie  sd  attorneys,  in  exercising 
the  powers  hby  conferred  on  them,  shall  [d'c,  as  in  Form  5QI,  supra, 
p.  1162]. 

In  witness,  &c. 


Power  of  Attorney  to  Local  Board  . 

To  ALE  TO  WHOM  THESE  PRESENTS,  &c.,  the Coy,  Limtd,  sends    Form  564. 

greeting:    Whereas  [recite  registration  branch  office  in  N.]:    And  power  of 
WHEREAS  the  directors  of  tlie  coy,  in  exercise  of  the  powers  vested  in  attorney  to 
them  by  the  arts  of  asson  of  the  coy,  have  immediately  before  the  ^""^^  ^°^^^" 
execution  hof  passed  at  a  meeting  of  such  directors  a  resolution 
constituting  a  local  board,  hnftr  called  a  local  board,  to  manage  and 

carry  on  the  business  of  the  coy  in  N.,  and  appointing to  be  the 

first  members  of  such  local  board,  and  a  copy  of  such  resolution  is  set 
forth  in  the  schedule  hto.     Now  these  presents  witness  and  declare 

that  the  coy  doth  appoint  the  sd  and/or  other  the  persons  for 

the  time  being  constituting  the  local  board  afsd  to  be  the  attorneys 
of  the  coy  in  the  name  and  on  behalf  of  tlie  coy  to  do  all  such  acts 
and  things  as  in  the  case  of  the  sd  attorneys  should  be  necessary  or 
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Form  564.    convenient  for  managing  and  carrying  on  the  business  of  the  coy  in 
N.;  and  it  is  expressly  declared,  &c.:  — 

(1)  To  appoint  secretaries,  officers,  &c. 

(2)  To  make  and  give  receipts,  &c. 

(3)  To  open  a  banking  account  at  the Bank,  in  Dublin,  in  the 

name  of  the  coy,  and  to  pay  into  such  account  all  moneys, 
balance,  and  notes  of  the  coy,  and  to  draw  on  such  account, 
but  not  to  overdraw  the  same,  to  work,  manage  and  develop 
the  business  of  the  coy  in  Ireland. 
(4j  To  borrow  money,  and  to  draw,  accept,  and  indorse  bills  of. 
exchange  and  promissory  notes,  and  other  negotiable  and 
transferable  instruments. 

(5)  To  collect  debts,  rents,  royalties,  and  other  moneys  from  per- 

sons in  Ireland  due  to  the  coy,  and  to  sue  for  or  otherwise 
enforce  payments  thof. 

(6)  To  invest  the  procured  dividends,  &c. 
And  it  is  hby  declared,  &c. 


Form  565. 

Reconstruc- 
tion. 


Power  from  reconstructed  English  Company  to  obtain  Incor- 
poration and  cmry  on  Business  in  South  Africa. 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME,  the  South  African 
Coy,  Limtd  (hnftr  called  the  new  coy),  having  its  registered  office 

at  ,  in  the  City  of  London,  sends  greeting:    Whereas  the  new 

coy  was  incoq^orated  under  the  British  statutes,  known  as  the  Cos 

Acts,  1862  to  1900,  on  or  about  the day  of :    And  whereas 

a  certified  copy  of  the  certificate  of  incorporation  of  the  new  coy  is 
annexed  hto:  And  whereas  a  certified  copy  of  the  memdum  and  arts 
of  asson  of  the  new  coy  is  also  annexed  hto:    And  whereas  on  the 

day  of ,  19 — ,  the  new  coy  entered  into  an  agreemt  with 

&  Co.,  Limtd  (hnftr  called  the  old  coy),  and  A.  B.,  the  off  liqr 

of  the  old  coy,  and  a  certified  copy  of  that  agreemt  is  also  annexed 
hto:  And  whereas  the  recitals  contained  in  the  sd  agreemt  are  cor- 
rect: And  waiEREAS  the  new  coy  has  duly  executed  a  deed  poll  in 

accordance  with  clause  of  the  scheme  set  forth  in  the  schedule 

to  the  sd  agreemt:  And  whereas  the  new  coy  is  now  entld  to  a 
transfer  of  the  assets  of  the  old  coy  in  accordance  with  the  terms  of 
the  sd  agreemt:  And  whereas  the  new  coy  is  desirous  of  making  such 
appointment  as  hnftr  contained. 

Now  these  presents  witness  that  the  new  coy  hby  appoints  CD., 
of,  &c.,  to  be  the  attorney  of  the  new  coy,  in  the  name  and  on  behalf 
of  the  new  coy  to  do  all  such  acts  and  things,  and  to  execute  and 
sign  all  such  deeds  and  documents  as  may,  in  the  opinion  of  the  sd 
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attorne}',  be  necessary  or  convenient  for  carrying  on  the  business  of    Form  565. 
the  new  coy  in  South  Africa;  and  it  is  hby  expressly  declared  that, 
without  prejudice  to  the  general  powers  hnbefore  conferred  on  the  sd 
attorney,  such  attorney  shall  have  power,  in  the  name  and  on  behalf 
of  the  now  coy,  to  do  all  or  any  of  the  following  tilings: — 

\_Set  out  specific  powers.] 

In  witness,  &c. 


Power  from  an  Englishman  going  Abroad;    an  Agreement 
for  Sale  of  Property  to  a  Company  to  be  carried  out. 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME,  I, -,  of  ,  Send      Form  566. 

greeting:  Whereas  [recital  of  agreemt]:  And  whereas  I  am  about  in  relation  to 
to  proceed  to  S.,  as  provided  by  the  sd  agreemt  as  afsd,  and  am  particular 
desirous  of  appointing  an  attorney  in  manner  hnftr  appearing.    Now         ^     ^' 

these  PRESENTS  WITNESS  that  I,  the  sd  A.,  do  hby  appoint  B.,  of , 

to  be  my  attorney,  in  my  name  and  on  my  behalf  to  manage  my 
allairs  in  so  far  as  the  same  are  or  may  be  directly  or  indircotly 
connected  with  or  arising  out  of  my  connection  with  the  sd  coy,  and 
for  that  purpose  to  do  all  such  things  as  my  sd  attorney  shall  in  his 
absolute  discretion  think  expedient  in  my  interest;  and  without  pre- 
judice to  the  general  powers  hnbefore  conferred,  I  expressly  declare 
that  my  sd  attorney  shall  have  power  to  do  any  of  the  following 
things,  that  is  to  say:  — 

1 .  To  act  on  my  behalf  in  relation  to  the  sd  agreemt,  dated  tlie 

day  of ,  and  to  enforce  the  carrying  into  effect  by  the  coy  of  its 

obligations  thereunder. 

2.  To  accept  the  allotment  of  shares  in  the  capital  of  the  coy  as 
provided  by  the  sd  agreemt,  and  to  receive  all  dividends  payable  in 
respect  thof,  and  to  give  valid  receipts  for  the  same. 

3.  To  sell  or  otherwise  dispose  of  and  deal  with  all  or  any  of  the 
sd  shares  for  any  kind  of  conson,  and  upon  any  terms  whatsoever,  and 
to  give  valid  and  effectual  receipts  for  any  moneys  or  other  conson 
payable  or  receivable  in  respect  thof. 

4.  To  bring,  prosecute,  conduct,  compromise,  or  abandon  any 
actions  or  proceedings. 

5.  To  make  any  compromises  or  arrangements. 

6.  To  vary  such  agreemt,  or  to  make  any  further  or  supplemental 
or  substituted  agreemt  or  agreemts. 

7.  To  execute  and  sign  all  deeds,  notices,  protests  and  documents. 

8.  To  invest  and  deal  with  any  moneys  belonging  to  me. 

And  IT  IS  hby  declared  that  these  presents  shall  be  irrevocable  for 
the  period  of  twelve  calendar  months  from  the  date  hof,  and  there- 
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Form  566.    after  the  same  shall  remain  in  force,  until  duly  revoked,  and  tliat  the 

sd  attorney  in  exercising  any  of  the  sd  powers  conferred  on  him 

shall,  &c.    See  Form  561. 


Form  567. 

Conversion  of 
business  into 
a  company. 


Power  hij  Mine  Owner  going  Abroad  to  concur  in  converting 
Partnership  Business  into  a  Company. 


of 


sends 


To   ALL   TO   WHOM   THESE   PRESENTS   SHALL   COME,   A. 

greeting:  Whereas  the  sd  A.  is  carrying  on  business  in  partnership 

with  B.  and  C.  at and  elsewhere,  under  the  style  and  firm  of 

A.,  B.,  C,  and  Co.:  And  whereas  the  business  of  the  sd  partnership 
firm  is  that  of  colliery  owners:  And  whereas  it  is  proposed  that  the 
sd  partnership  undertaking,  and  the  assets  and  liabilities  thof,  shall 
be  transferred  to  a  joint  stock  coy  to  be  registered  with  limtd  liability 
under  the  Cos  (Consolidation)  Act,  1908:  And  whereas  the  sd  A. 
is  about  to  go  abroad,  and  desires  to  make  the  appointment  hnftr 
expressed. 

Now  these  presents  witness  that  the  sd  A.  doth  hby  appoint  N., 

of ,  to  be  the  attorney  of  the  sd  A.,  in  his  name  and  on  his  behalf 

to  concur  with  the  sd  B.  and  C.  in  arranging  the  terms  and  conditions 
on  which,  and  the  manner  in  which,  the  sd  undertaking  shall  be 
transferred  to  such  coy,  and  to  carry  out  the  arrangement  so  made  in 
such  manner  as  to  the  sd  attorney  in  his  absolute  discretion  shall  seem 
expedient. 

And  it  is  hby  expressly  declared  that  without  prejudice  to  the 
general  powers  hnbefore  conferred  on  the  sd  attorney,  such  attorney 
shall  have  power  in  the  name  and  on  behalf  of  the  sd  A.  to  do 
all  or  any  of  the  following  things,  that  is  to  say: — 

1.  To  arrange  the  terms  of  the  meradum  and  arts  of  asson  of  such 
coy. 

2.  To  arrange  what  assets  and  liabilities  of  the  sd  partnership 
undertaking  shall  be  made  over  to  the  sd  coy,  and  whether  the  lease- 
holds or  any  pt  thof  shall  be  made  over  by  assignment  or  by  way  of 
sub-demise,  or  how  otherwise,  and  the  terms  and  consons  of  all  con- 
veyances, assignments,  sub-demises,  and  other  instruments. 

3.  To  arrange  the  consou  for  the  transfer,  and  whether  the  same 
shall  consist  of  cash,  shares,  debenture  stock,  debentures,  or  other 
conson,  and  when  the  transfer  shall  be  completed,  and  when  posses- 
sion shall  be  given,  and  either  with  or  without  power  of  rescission, 
and  whether  the  sd  shares  shall  be  freely  transferable,  or  subject  to 
any  restrictive  conditions. 

4.  To  arrange  how  the  sd  persons  shall  be  secured  and  indemnified 
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agaiust  their  liabilities  imder  or  in  respect  of  any  leases,  ag-reemts,    Form  567. 
and  contracts  in  relation  to  the  sd  partnership  undertaking. 

5.  To  borrow  or  raise  money  on  the  security  of  tlie  sd  premises  to 
be  applied  for  any  of  the  purposes  hof. 

6.  To  give  complete  receipts  and  discharges  for  all  moneys,  shares, 
debentures,  debenture  stock,  or  other  conson  for  any  such  transfer. 

7.  To  arrange  as  to  the  distribution  amongst  the  partners  of  all 
moneys,  shares,  debentures,  debenture  stock,  and  other  conson  for  the 
transfer. 

8.  To  arrange  with  all  landlords  and  others  for  their  consent  to  the 
assignment  or  sub-demise  of  any  leasehold  premises,  pt  of  the  assets 
of  the  sd  partnership  undertaking. 

9.  To  arrange  the  terms  for  the  dissolution  of  the  sd  partnership 
undertaking,  and  for  the  winding-up  of  the  affairs  thof. 

10.  To  assent  from  time  to  time  to  any  modifications  of  any 
agreemts  or  contracts,  or  transfers,  and  in  the  exercise  of  any  power 
of  rescission  contained  therein  to  rescind  the  same. 

11.  To  obtain  legal  advice,  and  to  act  thon  or  not  as  may  seem 
expedient. 

12.  Generally  to  do  all  such  acts  and  things  not  specifically  meutd 
as  in  the  opinion  of  the  sd  attorne}^  may  bo  necessary  or  convenient 
for  any  of  the  purposes  afsd. 

And  it  is  hby  declared  that  this  power  of  attorney  shall  be  irre- 
vocable for  the  period  of  one  year  from  the  date  hof,  and,  &c.  See 
Form  566. 


Power  from  English 'Comp.\ny  to  execute  Debenture  Security  in 

Cape  Colony. 

Know  all  men  by  these  presents  tliat  we,  The Coy,  Limtd,    Form  568. 

of  ,  do  hby  nominate  and  appoint  • — — ,  of  ,  and  • ,  'X'o  cKente 

of -,  jointly,  or  either  of  them  singly,  Avith  power  of  substitution,  debenture 

to  be  our  true  and  lawful  attorneys  or  attorney,  in  our  name,  place, 
and  stead,  to  appear  at  the  ofiice  of  the  registrar  of  deeds  of  the 
colony  of  the  Capo  of  Good  Hope,  in  Capetown,  in  the  sd  colony,  and 
then  and  there  as  our  act  and  deed  to  declare  as  follows,  namely:  — 
That  whereas  we  the  sd  coy  have,  under  the  powers  conferred  by 
our  memdum  and  arts  of  asson,  borrowed  a  sum  of  £ •  on  deben- 
tures issued  in  accordance  with  the  law  of  England,  under  seal  of  the 
sd  coy:    And  whereas,  to  secure  the  due  repayment  of  such  sum  of 

£ — - — ,  we  on  the day  of ,  have  entered  into  an  indenture  or 

deed  of  trust  with  the  — —  in  their  capacity  of  trees  for  the  debenture 
holders,  by  which  deed  of  trust  it  is  stipulated,  inter  alia,  that  we  will, 
with  all  convenient  speed,  and  to  the  satisfaction  of  the  trees  afsd, 
give  further  effect  to  the  provisions  of  the  same  by  doing  all  such 
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Form  568  assurances  and  things  according  to  the  laws  of  the  colony  of  the  Cape 
of  Good  Hope  as  may  be  required  by  the  trees,  to  vest  in  them  the 
powers  and  authorities  expressed  by  the  sd  trust  deed  to  be  vested  in 
them:  And  whereas  to  carry  out  such  stipulation  we  have  agreed 
to  pass  a  mortgage  bond  to  be  executed  in  accordance  with  the  powers 
and  authorities  hby  given:  Our  said  attorneys,  or  attorney,  shall 
therefore  further  declare  under  renunciation  of  the  benefits,  non 
causa  dehiti  and  non  numeratcB  pecunke,  the  force  and  cllect  of 
which  renunciation  we  are  aware  of,  that  we  the  sd  coy  are  truly  and 

lawfully  indebted  to  the  sd  ,  as  trees  for  debenture  holders  in 

our  coy,  and  the  trees  or  tree  for  the  time  being,  in  the  sum  of  £ 

sterling,  arising  from  and  being  for  so  much  money  duly  lent  and 
advanced  to  our  coy  on  the  conditions  and  subject  to  the  terms  and 

provisions  of  the  afsd  deed  of  trust,  dated  the  day  of ,  in 

the  year  of  our  Lord ,  a  copy  whereof  is  hereunto  annexed  and 

marked  A.,  the  terms  and  provisions  of  which  deed  of  trust  shall  be 
considered  and  taken  to  be  inserted  in  the  sd  mortgage  bond,  and 
our  sd  attorney  or  attorneys  shall  further  declare  that,  in  the  event 
of  the  sd  trees  or  tree  for  the  time  being,  under  the  sd  deed  of  trust, 
so  desiring,  they  shall  be  entld,  in  lieu  of  and  in  addition  to  the 
remedies  and  rights  given  to  them  by  the  sd  deed  of  trust,  to  take 
action  in  any  court  of  law  of    competent    jurisdiction,  either    in 

England  or  in  this  colony,  or  in  both,  to  recover  the  sd  sum  of  £ 

sterling,  or  the  balance  thof,  and  all  interest  due  at  such  time  upon 
the  happening  of  any  event  which  under  the  sd  deed  of  trust  would 
entitle  the  trees  or  tree  for  the  time  being  to  enter  upon  and  take 
possession  of  the  mortgaged  premises,  and  to  sell,  collect,  and  convert 
into  money  the  same,  or  any  part  thof,  and  for  the  security  of  the 
afsd  sum  of  £ ,  and  interest  thereon;  and  for  the  course  of  recover- 
ing the  same,  we,  the  sd  coy,  empower  our  attorneys,  or  attorney, 
to  mortgage  and  hypothecate,  and  further  to  appoint  generally  all 
the  ppty  of  us  the  sd  coy  such  as  we  are  already,  or  may  at  any 
time  or  times  hereafter  become,  posses-ed  of,  moveable  and  immove- 
able, personal  and  real,  without  exception,  and  submit  them  all  and 
the  choice  thof  to  constraint  and  execution  as  the  law  directs. 

The  above  is  based  on  a  form  settled  by  the  Attorney-General  of  the  colony 
some  years  since. 


Power,  from  Mining  Owner  abroad,  for  promoting  Company 
in  England  to  purchase  the  Property. 

Form  569.  To  all  to  whom  these  presents  shall  come,  A.  B.,  of,  &c.,  sends 

Promotion  of    greeting:    Whereas  A.   B.  is  the  registered  proprietor  in  of 

company  iu  certain  mining  claims,  whereof  the  following  are  the  particulars, 

andto^sell.  namely;    The  exclusive  right  to,  &c.,  &c.,  granted  by,  &c.     [Instru- 
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ment  or  licence  giving  tlie  concession.]  And  whereas  C.  D.,  of,  &c.,  Form  569. 
is  about  to  proceed  to  England,  and  A.  B.  has  determined  to  appoint 
Iiim  to  be  his  attorney  for  the  purposes  and  in  manner  hnf tr  appear- 
ing. Now  THESE  PRESENTS  WITNESS  that  A.  B.  doth  hby  appoint 
C.  D.  to  be  the  attorney  of  A.  B.,  in  his  name  and  on  his  behalf 
to  do  all  or  any  of  the  things  following,  that  is  to  say: — 

1 .  To  contract  for  the  sale  of  the  sd  mining  claims  on  such  terms 
as  C.  D.  may  think  fit. 

2.  To  make  any  such  sale,  cither  on  conditions  or  unconditionally, 
to  any  person,  or  partnership,  or  asson,  or  coy,  whether  incorporated 
■or  not. 

3.  To.  arrange  the  terms  of  sale,  and,  in  particular,  the  price  or 
consou,  and  whether  the  same  shall  consist  of  cash,  shares,  deben- 
tures, debenture  stock,  or  other  conson,  and  when  the  purchase  shall 
be  completed,  and  when  the  ppty  shall  be  conveyed,  and  either  with 
or  without  power  of  rescission. 

4.  To  execute  all  conveyances,  transfers,  or  other  assurances  for 
■carrying  the  sale  into  effect. 

0.  To  promote  any  coy  for  the  purpose  of  its  acquiring  the  sd  ppty, 
and,  in  particular,  to  subscribe  for  any  shares  or  securities  of  any 
such  coy,  and  to  pay,  or  contract  to  pay,  the  whole  or  any  part  of 
the  expense  of  forming  and  floating  any  such  coy,  and  of  placing 
•the  capital  thof,  and  to  grant,  or  agree  to  grant,  to  any  promoter 
any  remuneration,  whether  in  cash,  shares,  or  otherwise,  for  services 
rendered,  or  to  be  rendered,  in  relation  to  any  such  coy,  and  to  give 
any  guarantee  as  to  the  placing  or  subscription  of  any  such  coy's 
<japital  or  securities. 

6.  To  borrow  or  raise  money  on  the  security  of  the  sd  premises,  to 
bo  appUed  for  any  of  the  purposes  afsd. 

7.  To  give  complete  receipts  and  discharges  for  all  moneys,  shares, 
debentiixes,  or  other  conson  for  any  such  s^ale,  or  borrowed  or  raised 
as  afsd. 

8.  To  assent  to  any  modification  of  any  agreemt  or  contract  for 
sale,  and,  in  the  exercise  of  any  power  of  rescission  contained  therein, 
to  rescind  the  same,  and  to  resell  the  premises. 

9.  To  take  proceedings  to  enforce  or  rescind,  or  obtain  damages  for 
the  breach  of  any  such  agreemt  or  contract,  and  to  compromise, 
settle,  discontinue,  or  abandon  any  such  proceedings. 

10.  To  do  all  such  other  things  as  may  seem  expedient  in  the 
exercise  of  any  of  the  above  powers. 

And  it  is  hby  declared  that  the  sd  attorney  shall  be  at  liberty,  in 
contracting  for  the  sale  of  the  sd  mining  claims,  or  in  promoting  any 
coy  for  the  purpose  of  its  acquiring  the  same,  to  make  stipulations 
for  his  own  remuneration  out  of  the  conson  for  such  sale  or  acqiiisi- 
tion,  whether  such  conson  shall  be  in  cash,  shares,  debentures,  deben- 
ture stock,  or  otherwise,  and  either  directly  with  such  coy,  or  with 
any  person,  persons,  syndicate,  or  other  coy,  which  may  promote 
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Form  569.  such  coy,  but  so  nevertheless  that  such  lenmueiution  shall  not  exceed 
p.c.  of  the  priucipal  sum  or  nominal  value  of  the  shares,  deben- 
tures, or  other  conson  receivable  by  the  said  A.  B.  or  his  assigns  in 
respect  of  such  sale:  And  also  that  the  said  attorney  may  accept 
office  as  a  director  of  any  such  coy,  at  such  remuneration  for  his  ser- 
vices and  on  such  terms  as  he  may  arrange.  And  it  is  hby  also- 
DECLARED,  &c.  [cis  1)1  Forw.  561  j. 
In  witness,  &c. 

If  the  attorney  is  to  be  at  liberty  to  obtain  remuneration  as  above,  express 
power  must  be  given,  for,  being  an  agent,  he  cannot  otherwise  make  any  such 
bargain.  See  supra,  p.  732.  Sometimes  the  power  of  att<jrney  fixes  a  reserve 
price,  and  says  that  the  attorney  may  get  anything  he  can  beyond  that.  See 
also  the  form  next  following. 


Power   fo  Local  Board  in  Coloxv     iridr  . 

Form  570.        To  all  to  whom  these  presents  shall  come,  The Coy,  Limtd,. 

7^,     J  of (hnftr  called  the  coyj,  sends  greeting-.    Whereas  the  coy  was 

board.  incorporated  in  England  on  the day  of ,  under  the  British 

statute  known  as  the  Cos  (Consolidation)  Act,  1908,  with  the  object,, 
amongst  others,  of,  &c.  And  whereas  the  directors  of  the  coy 
i^huftr  referred  to  as  the  board  of  directors;,  acting  under  the  powers 
in  that  behalf  vested  in  them  by  the  arts  of  asson  of  tlie  coy,  have 
appointed  A.,  B.,  C,  and  D.,  all  of  - — ,  South  Africa,  to  be  a  local 
board  in  South  Africa,  with  such  powers,  authorities,  and  discretions 
as  might  be  from  time  to  time  delegated  to  them  by  the  Board  of 
Directors.  And  whereas  it  is  desirable  to  vest  in  the  said  A... 
B.,  C,  and  D.  the  powers,  authorities,  and  discretions  hnftr  ex- 
pressed to  be  vested  in  them.  Now  these  presents  witness  and 
declare  that  the  coy  hby  appoints  the  sd  A.,  B.,  C,  and  D.,  and 
every  two  and  every  three  of  them,  to  be  the  attorneys  of  the  co\' 
in  South  Africa,  on  behalf  of  the  coy  to  do  all  such  things  as  in  the 
opinion  of  such  attorneys  may  reasonably  be  necessary  for  the  pur- 
poses of  carrying  on  the  coy's  business  in  South  Africa,  and,  without 
prejudice  to  the  generality  of  the  foregoing  expressions,  to  do  all 
or  any  of  the  things  following,  that  is  to  say:  — 

(1)  To  accept,  execute,  and  authenticate,  and  to  register  and  record 

in  the  proper  offices  in  South  Africa,  all  proper  transfers 
and  assiuances  to  the  coy,  or  as  it  may  direct,  of  any  ppty. 
real  or  personal,  which  the  coy  may  from  time  to  time 
acquire . 

(2)  To  negotiate  and  make  with  persons  and  coys,  authorities, 

and  others  reqiiiring  the  supply  of such  contracts  and 

arrangements  as  may  seem  to  the  sd  attorneys  expedient. 


FORMS. 


1173 


(3)  To  apply  for  and  obtain  all  such  concessions,  sanctions,  powers,    Form  570. 

and  authorities  from  any  government,  municipal,  or  local 
authority  in  South  Africa  as  may  be  desirable  for  carrying- 
on  or  enlarging  or  extending  the  operations  of  the  coy. 

(4)  To  do  all  such  things  as  in  the  opinion  of  the  sd  attorneys  may 

be  necessary  or  convenient  for  protecting  and  furthering  the 
interests  of  the  co}'  in  South  Africa. 

(5)  To  appoint,  emploj^  and  instruct  solors  and  counsel  for  all  or 

any  of  the  purposes  of  this  power,  and  for  such  other  pur- 
poses as  the  sd  attorneys  may  think  expedient  in  the  interest 
of  the  coy. 

(6)  To  open,  in  the  name  of  the  coy,  one  or  more  accounts  with  such 

bank  or  banks  in  South  Africa  as  the  sd  attorneys  may  think 
fit,  and  to  pay  into  such  account  or  accounts  all  moneys  of 
the  coy  in  the  hands  of  the  sd  attorneys,  and  to  draw  out  of 
such  bank  or  banks  any  moneys  of  the  coy  which  may  be 
standing  to  the  credit  of  such  account  or  accounts  [but  not  to 
overdraw  such  account  or  accounts]. 

(7)  To  subscribe,  indorse,  and  negotiate  all  cheques,  bills  of  ex- 

change, promissory  notes,  bills  of  lading,  and  other  nego- 
tiable and  mercantile  instruments  payable  or  receivable  by 
or  for  the  purposes  of  the  coy. 

(8)  To  insure  all  or  any  pt  of  the  ppty  of  the  coy  whir-h  may  be  of 

an  insurable  nature  against  such  risks  as  the  sd  attorneys 
may  think  fit  to  insure  against,  and  to  pay  the  premiums  on 
such  insurances. 

(9)  To  open  a  suitable  oifice  at  ,  and  to  engage  and  from  time 

to  time  dismiss  such  clerks  as  may  be  requisite  for  such 
ofiice. 

(10)  To  commence,  prosecute,  and  sue  and  be  sued  in  respect  of, 

defend,  compound,  and  abandon  all  actions,  suits,  <-'laims, 
demands  and  proceedings,  and  to  appear  and  be  pleaded  in 
any  Ct  in  any  civil  or  commercial  proceedings  whatsoever, 
or  before  am-  arbitrator  or  persons  having,  by  law  or  consent  ** 

of  parties,  authority  to  hear  evidence. 

(11)  To  adjust,  settle,  compromise,  and  svibmit  to  arl)itration  all 

actions,  suits,  claims,  disputes,  and  matters  which  may  arise 
at  any  time  as  afsd  between  the  coy  and  any  person  or 
persons  in  South  Africa. 

(12)  To  enter  into  and  make,  execute,  and  do  all  such  contracts, 

agreemts,  receipts,  payments,  instruments,  and  things  what- 
soever, and  also  all  such  assurances,  transfers,  and  convey- 
ances to  the  coy,  and  to  do  such  other  things  as  may,  in  the 
opinion  of  the  sd  attorneys,  be  necessary  or  convenient  for 
any  of  the  purposes  of  this  power. 

-Provided,  &g.  [a-s  in  Form  561]. 
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rCHAP.  XV. 


Fonn  571. 


in  debenture 

holders' 

action. 


PowEE.  from  the  Eeceiver  fl!w«i  Manager  under  Okukk  o/  Coukt 
for  Carrying  on  the  Business  of  the  Company  abroad. 

To  ALL  TO  WHOM,  &c.,  A.,  of sGuds  greeting  {recitals  of  deben- 

By  receiver      ture  covering  deed]:  And  whereas  shortly  after  the  execution  of  sd 
and  manager    iudentui-c  the  coy  issued  divers  debentures  framed  in  accordance  with 
the  form  set  forth  in  the  second  schedule  to  the  sd  indenture:  And 

vv^hereas  on  or  about  the  day  of ,  B.  suing  on  behalf  of 

himself  and  all  other  holders  of  mortgage  debentures  of  the  dft  coy, 
commenced  an  action  in  the  Chancery  Division  of  His  Majesty's  High 
Ct  of  Justice  in  England  against  the  coy,  and  S.  H.  B.  &  H.  claiming 
to  have  the  trusts  of  the  sd  indenture  carried  into  execution  under 
the  order  and  direction  of  the  Ct  and  for  the  appointment  of  a  re- 
ceiver and  manager  of  the  ppty  and  undertaking  of  the  coy:  And 
whereas  by  a  judgment  of  the  sd  Ct  made  in  the  sd  action  on,  &c., 
it  was  declared  that  the  pit  and  the  other  holders  of  mortgage  deben- 
tures of  the  coy  issued  under  and  in  purtsuance  of  the  sd  indenture 
of,  &c.,  wei'e  entitled  to  a  first  charge  on  the  ppty  and  undertaking 
of  the  coy  comprised  in  the  sd  deed  for  seeunng  the  principal  moneys 
and  interest  in  the  ed  mortgage  debenture,  and  it  was  amongst  other 
things  ordered  that  the  sd  A.  be  appointed  (on  his  giving  security) 
receiver  and  manager  on  behalf  of  the  sd  pit  and  otlier  debenture 
holdei-s  of  the  coy  of  all  the  property  and  assets  of  the  coy  comprised 
in  and  subject  to  the  tnists  of  an  indenture  dated,  &c.  and  also  to 
manage  the  business  of  the  coy  comprised  in  the  sd  securities  until 
further  order:  And  whereas  pursuant  to  the  sd  judgment  the  sd  A. 

has  given  security  in  the  sum  of  £ ,  a.s  appears  by  the  certificate 

of  the  chief  clerk,  dated,  &c.:  And  whereas  the  sd  A.  as  such  re- 
ceiver and  manager  is  desiroa?  that  F.  of  K.,  South  Africa,  mer- 
chant, should  be  appointed  as  attorney  in  the  manner  and  for  the 
purposes  hnftr  appearing:  And  whereas  by  an  order  made  in  the  sd 

action  on  the  applicon  of  the  sd  pit  and  dated  the  day  of  , 

it  was  ordered  that  the  sd  A.  should  be  at  liberty  to  execute  the 
power  of  attorney  which  had  been  settled  and  approved  by  the  judge 
as  a  proper  power  of  attorney,  as  appeared  by  the  meradum  thof 
signed  by  the  Master,  meaning  thereby  this  power  of  attorney: 
Now  these  presents  witness  that  in  pursuance  of  the  sd  order,  the 
sd  A.  as  such  receiver  and  manager  as  afsd  doth  hby  appoint  the 
sd  F.  the  attorney  of  the  sd  A.  in  the  name  and  on  behalf  of  the 
sd  A.  as  such  receiver  and  manag-er  as  afsd,  to  take  possession  of, 
protect,  and  collect  all  the  ppty  of  the  coy  in  South  Africa,  and  to 
carry  on  and  manage  the  coy's  business  and  affairs  there :  And  it  is 
HBY  EXPRESSLY  DECLARED  that  without  prejudice  to  the  general  power 
hnbefore  conferred,  the  sd  attorney  shall  have  power  in  the  name  and 
on  behalf  of  the  sd  A.  as  such  receiver  and  manager  as  afsd,  to  do 
all  or  any  of  the  following  things  (that  is  to  say),  &c. 
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Power  from  Liquidator  appointing  Three  Persons  to 
Carry  on  the  Business  in  Bombay. 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME,  The  Coj  in- 
corporated, &c.,  and  also  A.  B.,  of,  &c.,  the  liqr  of  the  sd  coy,  send 
greeting. 

[Recitals  of  winding-up  order  of  the  cor)ipany  and  appointment  of 
A.  B.  as  liquidator,  and  approval  of  these  presents  by  Begistrar.'} 

Now  these  presents  witness  that  the  coy  and  the  liqr  do,  and  each 
of  them  doth  hby,  constitute  and  appoint  E.  F.,  G.  H.,  and  L.  K.,and 
every  two  of  them  without  the  third,  and  every  one  of  them  without 
the  other  two,  to  be  the  lawful  attorneys  and  attorney  of  the  coy  and 
of  the  liqr,  and  each  of  them  in  the  names  or  name  of  the  coy  and 
of  the  liqr  or  either  of  them  in  the  Presidency  of  Bombay  [general 
powers'],  and  without  prejudice,  &c.,  to  do  all  or  any  of  the  following 
things,  that  is  to  say: — 

1.  To  bring  or  defend  any  action,  suit,  or  prosecution,  or  other 

legal  proceedings,  civil  or  criminal,  on  behalf  of  the  coy 
for  the  protection  or  recovery  of  any  assets  of  the  coy. 

2.  To  carry  on  the  business  of  the  coy  so  far  as  may  be  necessary 

for  the  beneficial  winding-up  of  the  same,  &c.,  &c. 


Form  572. 


Power  from  Shareholder  for  Attorney  to  appoint  Proxies  at 

Meetings. 


The 


Coy,  Limtd. 


Know  all  men  by  these  presents,  that  I,  A.  B.  of,  &c.,  a  share-    Form  573. 
holder  in  the  above-named  coy,  do  hby  appoint  C.  D.  of,  &c.,  to  be  my 
attorney,  and  in  my  name  and  on  my  behalf  to  appoint  any  person  or 
persons  to  act  as  my  pro.xy  at  any  general  meeting  of  the  above- 
named  coy  which  may  be  held  before  the day  of ,  19 — ,  and 

at  which  I  shall  not  be  present  in  person  or  by  proxy  appointed  under 
my  own  hand;  and  I  authorize  my  sd  attorney,  at  his  discretion,  to 
revoke  any  appointment  made  by  him  under  these  presents;  and  I 
declare  that  this  power  of  attorney  shall  be  operative  only  up  to  and       x 
including  the  sd day  of ,  19 — . 

In  witness,  &c. 

Where  the  articles  of  a  company  are  framed  as  above  (p.  705),  it  is  open  to  a 
shareholder  to  execute  a  power  of  attorney  in  this  form,  but  where  the  clause  as 
to  proxies  is  as  in  the  old  Table  A.  of  1862,  it  was  not  clear  that  an  instrument 
of  proxy  could  be  signed  by  the  shareholder's  attorney,  for  Table  A.  (clause  49) 
says  that  the  instrument  appointing  a  proxy  shall  be  in  writing  "  under  the 
hand  of  the  appointor  *' :  and  it  may  be  that  this  expression  means  under  the 
appointor's  own  hand.  See  Wilson  v.  Wallani,  L.  E.  5  Ex.  164,  and  supra, 
p.  705.  The  new  Table  A.  (1908)  (following  the  writer's  form,  supra,  p.  705) 
meets  the  difficulty  by  adding  (clause  65)  the  words  after  "  under  the  hand 
of  the  appointor  "  "  or  of  his  attorney  duly  authorized  in  writing." 
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Power  from  Shareholder  to  Fill  up  Blanks  i/i  I^roxies. 

Form  574-.        To  all  to  whom  these  presents  shall  come,  The Trust, 

Liratd  (hnftr  called  "The  Trust"),  sends  greeting.     Whereas  the 

Trust  holds  shares  in  A.  B.  &  Co.,  Limtd  (hnftr  called  "the  coy"), 
and  is  desirous  of  being  represented  by  proxy  at  meetings  of  that  coy 
hereafter  held:  And  whereas,  by  the  arts  of  asson  of  the  coy,  it  is 
provided  that  the  instrument  appointing  a  proxy  shall  be  in  writing 
under  the  hand  of  the  appointor  or  his  attorney,  or,  if  such  appointor 
is  a  corporation,  under  its  common  seal:  And  where.\s,  with  a  view 
to  complying  with  the  sd  regulation,  the  Trust  has  sealed  twenty 
instruments  of  proxy,  each  framed  in  accordance  with  the  form  sot 
forth  in  the  schedule  hto,  and  with  the  blanks  therein  appearing: 

And  whereas  the  Trust  desires  to  appoint  J.  K.,  of — ,  in  the  City 

of  London,  Esq.,  its  attorney  for  the  purposes  following:  Now  it  is 
HBY  agreed  and  declared  that  the  Trust  doth  hby  appoint  the  sd  J.  K. 
to  be  the  attorney  of  the  Trust,  on  behalf  of  the  Trust  as  and  Avhen 
he  from  time  to  time  thinks  fit  to  hll  up  tlio  blanks  in  the  sd  several 
instruments  of  proxy,  or  any  one  or  more  of  them,  in  such  manner  as 
he  may  think  expedient,  and  in  particular  to  insert  therein  tlio  name 
and  address  of  the  proxy  or  proxies,  and  the  dale  of  the  general  meet- 
ing, and  the  date  of  the  instrument  of  proxy,  and  generally  to  com- 
plete tlie  instrument  of  proxy,  and  deliver  and  deposit  the  same  at  the 
registered  office  of  the  coy,  in  accordance  with  the  requiromeuts  of 
the  coy's  arts  of  asson:  And  it  is  hby  expressly  declared  that  the  sd 
attorney  may  insert  in  any  such  proxy  his  own  name  as  the  proxy, 
or  one  of  the  proxies  thereby  appointed,  and  that  the  sd  attorney,  in 
lieu  of  inserting  his  own  name,  may  insert  that  of  an}-  other  person 
or  persons  who  may  be  selected  by  him  for  the  purpose. 

As  witness  the  common  seal  of  the  Trust  this dav  of -. 


Notary's  Certificate  of  Execution. 

Form  575.        To  ali,  to  whom  these  presents  shall  come,  I, .  of  ilie  City 

of  London,  notary  public,  duly  admitted  and  sworn,  do  hby  certify 
that  the  foregoing  power  of  attorney  was  signed  and  sealed,  and  in 
due  form  of  law  delivered,  on  the  day  of  the  date  hof,  by  the  con- 
stituent therein  named  and  described,  before  me  the  sd  notary,  and  in 

the  presence  of ,  of ,  and ,  of  —      ,  subscribing  witnesses 

thof,  in  faith  and  testimony  whof  I  have  hereunto  set  my  hand  and 
seal. 

Dated  in  London  this day  of  ,  and  in  the  year  of  our 

Lord  . 


FORMS.  1177 


Notary's  Certificate  of  Declaration. 

To  all  to  whom  these  presents  shall  come,  I,  A.   B.,  jiotary    Form  576. 
public  duly  authorized,  admitted  and  sworn,  residing-  and  practising 

in  the  city  of ,  in  the  county  of ,  in  the  United  Kingdom  of 

Great  Britain  and  Ireland,  do  hby  certify  that  C.  D.,  the  person 
named  in  the  paper,  writing  or  declaration  hereunto  annexed,  did 
•duly  and  solemnly  declare  to  the  truth  thof  before  me  on  the  day  of 
the  date  thof,  and  that  the  name  CD.  thereto  subscribed  is  of  the 
proper  handwriting  of  the  sd  C.  D. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name,  and 

affixed  my  seal  of  office,  this  day  of  ,  in  the  year  of  our 

Lord  . 

(Seal)  A.  B.,  N'otary  Public. 


To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME,  I, ,  of  — — ,  in  Form  576a. 

the  City  of  London,  notar^^  public  by  Eoyal  authority,  duly  admitted  Another 
and  sworn,  and  by  the  Statutory  Declarations  Act,  1835  (5  &  6  Will.  4, 
c.  62),  specially  authorized  and  empowered  to  receive  declarations  for 
use  in  all  British  colonies  and  dependencies  testifying  the  execution 
of  all  deeds  and  instruments  or  proving  debts,  obligations,  and  other 
matters,  also  declarations  for  use  in  suits  or  actions  brought  in  such 
places  relating  to  debts,  accounts,  lands,  and  other  ppty  therein,  which 
declarations  are  to  be  of  the  same  force  and  effect  as  though  sworn 
vivti  voce  in  open  Ct  there,  do  hby  certify  that  on  the  day  of  the 

date  hof  before  me  personally  came  and  appeared ,  a  person 

well  known  and  of  good  credit,  named  and  described  in  the  declara- 
tion hto  annexed,  who  by  solemn  declaration  which  he  then  made 
before  me  did  solemnly  and  sincerely  declare  to  be  true  the  several 
mattei*s  and  things  mentd  and  contained  in  the  sd  annexed 
declaration. 

In  testimony  hof  I  have  hereunto  set  my  hand  and  seal  of  office,  &c. 

London,  the  of  .  ' 

Commissioner  of  the 

Supreme  Ct  of ■. 


Notary's  Statutory  Declaration  of  Execution  of  Power  of 

Attorney . 

I,  • ,  of ,  do  solemnly  and  sincerely  declare  as  follows: —        Form  577. 

1.  On  the day  of I  was  personally  present  with  A.  B.,  of  Notary's 

,  in  the  City  of  London,  notary  public,  &c.,  and  did  see  the  statutory 

annexed  power  of  attorney  duly  sealed  with  the  common  seal  of  The 
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Form  577.    Coy,  Limtd,  therein  named  and  in  the  presence  of  its  proper 

authorized  officers  who  are  personally  known  to  mo  as  such,  namely, 
and ,  two  of  its  directors,  and ,  its  secretary. 

2.  The  seal  impressed  at  the  foot  of  the  sd  power  of  attorney  is  the 

common  seal  of  the  sd  coy,  and  the  signatures and and , 

subscribed  opposite  such  seal,  are  of  the  common  proper  handwriting 
of  the  sd  two  directors  and  secretary  resply,  the  same  having  been 
subscribed  in  my  presence. 

3.  I  am  an  attesting  and  subscribing  witness  to  the  sd  power  of 

attorney,  and  the  signatures  A.  B.  and  thereto  subscribed  as 

witnesses  are  of  the  common  and  proper  handwriting  of  the  sd  A.  B. 
and  of  me  the  sd  declarant  resply. 

4.  Lastly,  the  sd  power  of  attorney  was  so  executed  fully,  freely 
and  voluntarily  in  pursuance  of  a  resolution  of  the  board  of  directors 
of  the  sd  coy,  and  in  conformity  with  the  arts  of  asson  thof. 

I  make  this  solemn  declaration  conscientiously  believing  the  same 
to  be  true,  and  by  virtue  of  the  Statutory  Declarations  Act,  1835. 

Declared  this day  of ,  at  my  office,  No. , Street, 

in  the  City  of  London,  before  me. 

Notary  Public,  London,  and  Commissioner 
of  the  Hiffh  Court  of . 
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BANKING  AND  ADVANCE  SECURITIES. 


CHAPTER  XVI. 

INTRODUCTORY  NOTES. 

An  enormous  and  constantly  increasing  volume  of  business  in  the  Advance 
way  of  temporary  advances  is  done  every  year— chiefly  by  banks  ^'^'^"less- 
and  finance  and  other  companies  registered  under  the  Act  of  1862, 
now  replaced  by  the  Act  of  1908— and  a  very  large  proportion  of  the 
loans  are  made  to  companies  so  registered. 

The  securities  for    such  advances  vary  with    the    circumstances.  Legal 
Where  the  borrower  does  not  object  to  give  a  legal  mortgage,  the  ™o^'S^=^»- 
lender  is  not  likely  to  refuse  to  make  the  advance  on  what  his  lawyer 
will  tell  him  is  the  safest  kind  of  security;   but  where  the  loan  is 
only  reqmred  for  a  short  time,  the  borrower  very  commonly  objects 
to  the  expense  and  delay  incident  to  a  legal  mortgage,  especially 
of  land;  and  in  these  days  of  competition  and  low  rates  of  interest, 
people  with  capital  lying  idle  are  often  not  inclined  to  impose  onerous 
conditions  on  a  borrower  lest  by  doing  so  they  should  drive  good 
business  elsewhere.    Accordingly,  temporary  advances  are,  to  a  large  J^^^^'*^^^^ 
extent,  secured  by  equitable  mortgages  or  charges  to  the  mutual 
satisfaction  of  borrowers  and  lenders. 

No  doubt  the  security  afforded  by  an  equitable  mortgage  or  charge 
is  not  as  good  as  that  of  a  legal  mortgage,  but  experience  has  shown  , 
that  dishonesty  is  comparatively  rare,  and  that  where  advances  are 
made  with  discrimination  equitable  securities,  though  occasionally 
displaced  and  nullified  by  fraud,  can  generally  be  relied  on  as  a 
convenient  and  effective  mode  of  affording  to  lenders  an  adequate 
assui-ance  for  the  repayment  of  their  advances. 

How,  then,  may  an  equitable  mortgage  or  charge  be  created?  How  created. 

Subject  to  the  subordinate  rules  below  mentioned,  it  may  be  stated  \ 

that  a  valid  equitable  mortgage  or  charge  on  property  can  in  Eng- 
land be  created  by  contract  in  writing,  or  even  by  verbal  contract.  y 
All  that  is  required,  according  to  the  principles  of  equity,  is  that 
there  shall  be  a  binding  contract  charging  the  property,  and  that 
the  property  charged  shaU  be  capable  of  identification  (either  at 
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the  time  when  the  charge  is  created,  or,  in  the  case  of  future  pro- 
perty, at  the  time  when  it  comes  into  existence)  as  that  whioli  it  wa^s 
intended  to  charge.  If  these  two  conditions  are  fulfilled  the  pro- 
perty is  bound  in  e(j[uity.     Nor  is  equity  particular  as  to  the  Avords 

used. 

Thus,  if  A.  says  to  B.,  'lend  me  100^,  and  you  shall  have  a  charge 

on  my  shares  in  the ;  Company,  Limited  "  [or,  '"  on  my  share  in 

the  partnership  bu-siness  of "],  and  B.  advances  the  amount,  he 

has  in  equity  a  valid  charge.  But  the  charge  would  in  equity  have 
been  just  as  valid  if  A.  liad  said,  '"you  shall  have  as  secui-ity  my 
shares,"  or  "  I  will  give  you  a  mortgage  on  my  shares,"  or  "  consider 
my  shares  as  a  security  for  the  amount,"  or  "  I  make  over  to  you  as 
security  my  shares,"  or  "  I  bind  my  shares  with  the  payment,"  or  ''  I 
charge  my  shares  with  the  payment "  (Florence  Land  Co.,  10  C.  Div. 
530,  546);  for  equity  looks  to  the  intention  and  not  to  the  particular 
form  of  words  used.  Strand  Mtisir  Hall,  3  D.  J.  &  S.  447,  infra, 
p.  1186;  Fleming  v.  Bank  of  Neiv  Zealand,  (1900)  A.  C.  577. 

And  if  the  intention  to  charge  is  i-iulKciontly  clear  the  absence  of 
words  of  charge  will  not  defeat  the  intention.     Cradock  v.  Scottish 
Prov.  Co.,  09  L.  T.  30;  and  see  infra,  p.  1186. 
■Consiclera-  Where  a  charge  is  created  by  deed  no  consideration  is  requisite  to 

tion-  support  the  deed;  but,  where  the  charge  is  created  by  contract  not 

under  seal  (i.e.,  by  what  is  called  a  simple  contract),  whether  in 
writing  or  oral,  a  valuable  consideration  for  the  charge  must  be 
proved;  for  consideration  is,  under  English  law,  an  essential  featun; 
in  a  simple  contract.  Consideration  here  means  some  consideration 
which,  in  a  legal  sense,  is  of  value. 

■'  A  valuable  consideration,  in  the  sense  of  (he  law,  may  consist, 
either  in  some  right,  interest,  profit  or  benefit  accruing  to  the  one 
party,  or  some  forbearance,  detriment,  loss  or  responsibility  given. 
suffered  or  undertaken  by  the  other."  Currie  v.  Misa,  L.  R.  10  Ex. 
p.  162.  "  Anj'  act  of  the  plaintiff  from  which  the  defendant  derives 
a  benefit  or  advantage,  or  any  labour,  detriment  or  inconvenience 
sustained  by  the  plaintiff,  provided  such  act  is  performed  or  such 
inconvenience  suffered  by  the  plaintiff  with  the  consent,  either  ex- 
press or  implied,  of  the  defendant,  is  a  consideration  in  point  of  law." 
Per  Tindal,  C.  J.,  Laythorpe  v.  Bryant,  3  Scott,  250. 

Hence,  if  A.  is  indebted  to  a  bank,  and  the  bank  requests  him  to 
give  seciu'ity,  and  he  complies  with  this  request  by  writing  to  the 
bank  a  letter  saying  that  it  shall  have  a  charge  for  the  amount  on 
a  specified  property,  the  Court  will  treat  the  transaction  as  importing 
a  contract  that  A.  shall  give  the  security,  and  that  in  consideration 
thereof  the  bank  shall  forbear  for  a  time  to  enforce  payment,  and 
inasmuch  as  this  giving  of  time  or  forbearance  is  an  inconvenience 
sustained  by  the  bank  at  the  implied  recjuest  of  the  debtor,  it  affords 
a  sufficient  consideration  for  the  contract. 

Thus,  in  Alliance  Bank  v.  Broom,  2  Dr.  &  S.  289.  a  banker  had 
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required  security  from  his  customer  for  au  overdrawn  account.  The 
customer,  by  letter,  promised  to  hypothecate  certain  goods.  Upon 
proceedings  by  the  bank  to  enforce  this  promise,  it  was  objected  that 
there  was  no  consideration  for  it,  since  tlie  bank  did  not  in  terms  agree 
to  give  time;  but  it  was  held  that  the  circumstances  implied  an 
understanding  that  there  should  be  some  forbearance,  and  that  this 
was  sufficient  to  prevent  the  promise  to  hypothecate  from  being  void 
as  a  nudum  pactum. 

Kindersley,  V.-C,  said:  •'  The  ground  of  the  demurrer  to  this  bill  is,  that  the 
contract  said  to  have  been  contained  in  the  letter  of  the  19th  of  September 
was  nudum  pactum,  and  one  which  the  Court  could  not  therefore  enforce,  and  it 
was  contended  that  the  promise  to  hypothecate  the  goods  was  without  considera- 
tion, and  there  was  no  promise  on  the  part  of  the  plaintiffs  that  they  would 
abstain  even  for  a  single  d  ly  from  bringing  thoir  action  against  the  defendants 
for  the  money  owing  to  them  and  which  they  might  no  doubt  have  brought.  It 
is  true  there  is  nothing  beyond  the  demand  for  payment  and  the  promise  to  give 
security,  but  the  question  is,  whether  there  must  be  a  promise  on  the  part  of  the 
plaintiffs  to  abstain  from  bringing  an  action  in  order  to  constitute  a  valid  con- 
sideration. According  to  the  statements  in  the  bill  it  appears  that  there  was  a 
demand  by  the  creditors  for  payment  and  a  promise  by  the  debtors  that  they 
would  hypothecate  certain  goods,  and  upon  being  asked  for  the  documents 
necessary  for  constituting  a  valid  secjurity  the  debtors  made  an  excuse  on  the 
ground  of  their  not  being  able  at  that  time  to  obtain  the  papers.  Now  what  is 
the  effect  of  the  letter  written  by  the  defendants?  It  appears  to  me  tliat  when  a 
creditor  demands  payment  of  a  debt,  and  the  debtor  in  consequence  of  that 
application  agrees  to  give  a  certain  security,  although  there  is  no  promise  by 
the  creditor  to  abstain  from  suing  for  any  given  time,  yet  the  effect  is  that  the 
creditor  docs  in  fact  give  or  must  be  assumed  to  give,  and  the  debtor  receives  or 
must  be  assumed  to  receive  the  benefit  of  some  degree  of  forbearance,  although 
for  no  definite  or  fixed  period.  If  the  debtor  had  refused  to  give  any  security 
at  all,  the  creditor  miglit,  of  course,  have  taken  immediate  steps  to  enforce  pay- 
ment, but  in  consequence  of  the  promise  to  hypothecate  the  debtor  docs  receive 
some  degree  of  forbearance.  It  is  true  that  at  any  time  notwithstanding  the 
promise  the  creditor  might  insist  upon  immediate  payment,  and  bring  an  action, 
even  after  the  security  given,  but  still  the  circumstances  necessarily  imply  or 
involve  the  attainment  on  the  part  of  the  debtor  of  a  certain  amount  of  forbear- 
ance which  he  would  not  otherwise  receive;  and  that,  in  my  opinion,  prevents 
this  transaction  from  being  a  nudum  pactum.  On  these  grounds  the  demurrer 
must  be  overruled." 

And  in  Older shaiv  v.  King,  2  H.  &  K.  3iJ'J,  517,  Erie,  J.,  said;  — 

"  Looking  at  the  whole  letter  and  the  circumstances  under  which  it  was 
written,  and  considering  the  importance  of  further  advances,  I  come  to  the  con- 
clusion that  the  consideration  contemplated  was  that  further  advances  should  bo 
made,  and  time  given  by  the  creditor  before  he  would  press  for  payment  of  the 
existing  debt.  Though  the  contract  did  not  bind  the  creditor  to  make  further 
advances  or  to  give  time,  unless  he  chose  to  do  so,  it  is  clear  that,  if  he  did 
make  the  advances  and  did  give  time,  that  which  wivs  contingent  at  the  time  when 
the  instrument  was  written  became  an  absolute  and  binding  contract." 


These    cases    were    approved    and    illustrated    in     Fullerton    v.   Above  cases 
Provincial  Batik  of  Ireland,  (1903)  A.  C.   309.     In  that  case  the  House^of 

Lords. 
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customer  of  a  bank  in  Ireland  having  overdrawn  his  account  and 
being  pressed  by  the  bank  undertook  by  letter  addressed  to  the  bank's 
manager  to  deposit  a  title  deed  of  an  Irish  estate  as  security  for  his 
overdraft. 

He  deposited  the  deed  with  the  bank,  which  did  not  register  the 
charge.  It  was  held  that  there  Avas  a  binding  agreement  by  the 
customer  to  give  this  security.  "  In  such  a  case  as  this  it  is  not," 
said  Lord  Macnaghten,  "  necessary  that  there  should  be  an  arrange- 
ment for  forbearance  for  any  definite  or  particular  time.  It  is  quite 
enough  if  you  can  infer  from  the  surrounding  circumstances  that 
there  was  an  implied  request  for  forbearance  for  a  time  and  that 
forbearance  for  a  reasonable  time  was,  in  fact,  extended  to  the  person 
who  asked  for  it.  That  proposition  seems  to  me  to  be  Oitablished  in 
the  case  of  Alliance  Bank  v.  Broom,  supra ;  and  .  .  .  Oldcrsliaw 
V.  King,  supra,  with  the  observations  on  that  case,  and  on  the  case 
in  Drewry  and  Smale  by  Bowen,  L.  J.,  in  Allies  v.  Neiv  Zealand 
Alford  Estate  Co.,  32  C.  D.  266,  290,  and  I  may  add  that  the  pro- 
position seems  to  be  good  sense." 

On  the  same  principle,  if  A.,  not  being  indebted  to  B.,  writes  a 
letter  to  B.,  stating  that  he  sends  B.  certain  title-deeds  in  order  that 
B.  may  have  a  security  for  any  advance  he  may  make  to  A.,  B.  on 
making  any  advance  obtains  a  charge  on  the  property  comprised 
in  the  deeds,  for  tlie  letter  is  regarded  as  a  continuing  offer  which, 
when  accepted  by  the  making  of  an  advance,  matures  into  a  contract. 
See  Carlill  v.  Carbolic,  dc.  Co.,  (1893)  1  Q.  B.  270. 

Again,  if  A.  is  indebted  to  B.,  and  C.  requests  B.  to  forbear  from 
suing  A.,  and  oilers  to  give  B.  a  security,  and  B.,  although  ho  does 
not  at  the  time  bind  himself  not  to  sue,  does  in  fact  afterwards 
forbear  to  sue  A.  for  a  time,  there  is  a  good  consideration  for  the 
contract.  Per  Lord  Esher,  M.  R.,  Crears  v.  Hunter,  19  Q.  B.  D. 
341,  344. 

This  case  shows  that  the  request,  compliance  with  which  affords  a 
sufficient  consideration  to  support  the  contract,  may  be  either  express 
or  implied.     "If  a  request  is  to  be  implied  from  the  circumstances, 
it  is  the  same  as  if  there  were  an  express  request."    Per  Lord  Esher, 
M.  R.,  Crears  v.  Hunter,  19  Q.  B.  D.  p.  345. 
What  As  to  the  property  to  be  charged,  equity  allows  the  utmost  free- 

property  to       (lom.      It  matters  not  whether  the   property  be  real  or  personal; 
•oe  charged.  .  .  ... 

whether  it  be  present,  future  or  contingent;  whether  it  be  situate  in 

England  or  abroad.  Whatever  the  property  may  be,  it  can,  as  a 
general  rule,  be  bound  in  eqiiity  by  a  contract  of  charge  made  in 
England.  Thus,  if  the  property  be  land,  or  some  interest  in  land, 
or  chattels,  or  stock-in-trade,  or  ships,  patents,  copyrights,  book 
debts,  policies,  salaries,  shares,  stocks,  securities,  or  reversions,  it 
can,  as  a  general  rule,  be  charged  in  equity.  But  equity  goes  still 
further,  for  it  allows  a  charge  on  future  property,  or  on  an  expect- 
ancy or  a  possibility.     Hence,  a  valid  charge  in  equity  may  be  given 
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by  A.  on  "any  legacy  that  may  be  left  me  by  A.  B.,"  or,  for  that 
matter,  "on  any  legacies  that  may  thereafter  be  loft  me  by  anyone." 
Bennett  v.  Cooper,  9  Beav.  252;  Holroyd  v.  Marshall,  10  H.  L.  C. 
191 ;  Tailbij  v.  Official  Receiver,  13  App.  Cas.  523.  So,  a  charge  can 
bo  created  on  future  property,  as  in  the  everyday  case  of  a  debenture 
issued  by  a  company  charging  all  its  property  present  and  future 
for  the  repayment  of  an  advance.  See  p.  401,  itifra.  And  a 
cliarge  may  be  given  by  apt  words  on  uncalled  capital,  although  the 
uncalled  capital  is  in  a  strict  sense  not  property  of  a  company,  only 
potentially  property.     See  infra,  p.   1233. 

And,  as  we  have  seen  above,  there  is  no  difficulty  in  equity  in 
creating  a  charge  good  in  this  country  on  pi-operty  situate  abroad, 
even  though  according  to  the  local  laws  the  charge  would  be  in- 
eilective.    See  Part  III.,  p.  62. 

The  creation,  however,  of  an  equitable  charge  on  property  is  sub-  Subordinate 
ject  to  certain  subordinate  rules,  for  the  most  part  established  by  gqu^t^ble 
statute.    Of  these  rules  the  following  may  be  specified  as  those  which  charges. 
are  most  frequently  applicable:  — 

1.  In  the  case  of  personal  chattels  within  the  Bills  of  Sale  Acts,  BillHofSale 
1878  and  1882,  the  charge,  if  in  writing,  will  bo  ineffective  unless      ®*^- 

the  requirements  of  theoe  Acts,  where  applicable,  are  satisfied.  But 
a  company  under  the  Act  of  1908  may  give  an  effective  charge  on 
chattels  without  complying  with  the  Bills  of  Sale  Acts  of  1878  and 
1882.    Standard  Manufacturing  Co.,  (1891)  1  Ch.  627. 

2.  Where  the  charge  is  given  by  such  a  company,  it  must,  if  re-  Registration 
quiring  reg-istration  under  the  Companies  (Consolidation)  Act,  1908  ^^  ^g^g^ 
{supra,  p.  616),  be  duly  registered. 

3.  A  floating  charge  created  by  a  limited  company  Avithin  three 
months  of  winding-up  is  only  valid  to  the  extent  of  any  cash  paid 
to  the  company  at  the  time  of,  or  subsequently  to,  the  creation  of 
the  charge.  Companies  (Consolidation)  Act,  1908,  s.  212;  and  see 
Orleans  Motor  Co.,  (1911)  2  Ch.  41. 

4.  The   rules  as  to  fraudulent  or  undue  preference  of  creditors  Fraudulent 
within  three  months  of  a  bankruptcy  or  winding-up,  as  established  lyeference. 
by  sect.  48  of  the  Bankruptcy  Act,  1883,  and  the  Companies  (Con- 
solidation) Act,  1908,  s.  210,  must  be  borne  in  mind. 

5.  If  the  charge  is  a  charge  on  land,  or  any  interest  in  land,  the  statute  of 
provisions  of  the  Statute  of  Frauds,  s.  4,  must  be  borne  in  mind.  Frauds. 
See  further  as  to  this,  infra. 

6.  As  to  various  classes  of  property,  it  must  be  borne  in  mind  that  Other  special 

unless  the  charge  is  made  effective  according  to  the  special  statutory  statutory 

°  .  .  provisions, 

provisions  it  will  be  liable  to  be  displaced; — e.g.,  in  the  case  of  a 

charge  on  landed  property  in  a  register  county  which  is  not  duly 
registered  (Part  III.,  p.  130);  a  charge  on  ships  which  is  not  in  the 
statutory  form,  and  duly  registered  under  the  Merchant  Shipping 
Act,  1894;  a  charge  on  a  patent  which  is  not  duly  registered  as  re- 
quired by  the  Patents  Act,  1883;  a  charge  on  shares  in  any  company 


land 
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which  is  not  made  effective  by  transfer  or  by  notices  when  notices 
are  receivable;  a  charge  on  a  chose  in  action  which  is  not  perfected 
by  notice  to  the  trustee  or  debtor;  or  a  charge  on  property  abroad 
which  is  not  duly  registered  or  perfected  in  accordance  with  the 
requirements  of  the  local  law. 

As  to  the  Statute  of  Frauds  in  relation  to  Equitable  Charges. 

Statute  of  Sect.  4  of  this  Act  (;29  Car.  2.  c.  li)  provides  (Jnter  alia)  that  no 

Frauds  as  to  action  shall  be  brouo-ht  upon  any  contract  or  sale  of  any  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning  them,  unless 
the  agreement  upon  which  such  action  sliall  be  brought  or  some 
memorandum  or  note  thereof  shall  be  in  writing,  and  signed  by  the 
partv  to  be  charged  thei-ewith.  or  some  other  person  thereunto  by 
him  lawfully  authorized.  The  object  of  this  statute  Avas  not  vexa- 
tious, but  to  prevent  certain  important  classes  of  contracts  resting 
on  "the  frail  testimony  of  memory."  With  reference  to  the  con- 
struction and  application  of  tlds  section  to  equit-able  mortgages,  the 
following  propositions  are  established: — 

(1)  The  section  applies,  subject  as  below  mentioned,  to  a  couti-act 
by  way  of  equitable  mortgag-e  of  laud,  or  of  any  interest  in  land. 

(2)  The  section  does  not  make  a  conti-aet  which  is  within  its  pro- 
visions void  if  not  in  writing;  it  only  requires  tliat  if  one  party  sues 
another  on  the  contract,  the  plaintiff  must,  if  required,  (a)  prove  that 
the  contract  was  in  writing  signed  by  the  defendant  or  his  duly  autlio- 
rized  agent,  or  (b)  must  show  that  by  some  memorandum  in  writing 
so  signed  the  parties  to  and  terms  of  the  contract  have  been  admitted. 
See  infra,  and  Maddison  v.  Alderson,  8  App.  Cas.  474. 

Hence,  a  proposal  in  writing  signed  by  one  party  and  accepted 
orally  by  the  other  party  is  a  sufficient  memorandum  witliin  the 
statute.  Eeussx.  PicJxsley,  L.  K,.  1  Ex.  342.  The  memorandum  need 
not  be  contemporaneous  with  the  agreement;  all  that  is  wanted  is 
evidence  under  the  hand  of  the  party  sued,  or  his  agent  duly  autho- 
rized, that  he  entered  into  the  agreement.  For  instance,  a  letter  by 
the  defendant,  before  action  brought,  to  a  third  person  admitting  or 
casually  mentioning  the  terms  of  the  agreement  is  sufficient.  Gibson 
V.  Holland,  L.  R.  1  C.  P.  1.  And  so  is  a  minute  of  a  resolution  of 
the  directors  of  a  company  mentioning  the  terms  of  the  agreement. 
Jones  V.  Victoria  Dock  Co.,  2  Q.  B.  D.  314.  An  acknowledgment  in 
the  will  of  the  party  to  be  charg-ed  will  suffice.  Hoyle  v.  Boyle. 
(;i893)  1  Ch.  84. 

An  acknowledgment  in  an  affidavit  or  pleading  in  proceedings 
against  some  third  party  ^vill  be  sufficient.  Barkivorth  v.  Young, 
4  Drew.  1. 

"And  I  should  say  that  an  entry  in  a  man's  own  diary,  if  it  were 
signed  by  him,  and  the  contents  were  sufficient,  will  do."  Per 
A.  L.  Smith,  L.  J.,  Hoyle  v.  Hoyle,  supra. 
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Equity,  led  by  the  imperious  Thurlow,  L.  C,  has  by  certain  im- 
portant decisions  qualified  and  relaxed  the  operation  of  the  section, 
and  enabled  parties  in  some  cases  to  sue  on  agreements  ,\vithout 
complying-  with  the  requirements  of  the  statute.     Thus:  — 

(a)  It  is  well  settled  that  a  parol  agreement  may  be  sometimes 
enforced  when  the  plaintifi'  shows  that  he  has  partly  performed  his 
obligations  under  the  contract.  Lester  v.  Foxcroft,  1  Coll.  P.  C.  108; 
1  White  &  Tudor,  L.  C.  Eq.  768.  But  it  is  not  every  act  of  part 
performance  which  will  suffice  to  take  a  contract  out  of  the  statute. 
For  example,  payment  by  the  plaintiff  of  part  of  the  consideration  is 
not  sufficient.  Clman  v.  Cooke,  1  S.  &  L.  40;  Hughes  v.  Morris,  2 
De  G.  M.  &  G.  356. 

The  acts  of  part  performance  relied  on  must  be  unequivocally,  and 
in  their  own  nature,  I'cferable  to  some  such  agreement  as  that  alleged 
(per  Lord  Selborne,  L.  C.,  Maddison  v.  Alderson,  8  App.  Gas.  467, 
479),  e.g.,  when  the  plaintiff  has  been  admitted  into  possession  pur- 
suant to  the  contract  the  statute  does  not  apply,  and  a  fortiori  it  does 
not  apply  where  he  has,  pursuant  to  the  contract,  laid  out  money  or 
built  on  the  premises.  Lester  v.  Foxcroft,  uhi  supra.  The  reason 
is  that  such  acts  are  explicable  on  no  other  hypothesis  than  that  there 
was  a  contract  between  the  parties. 

But  part  performance,  to  take  a  case  out  of  the  statute,  always  pre- 
supposes a  comjjlete  agreement.  There  can  bo  no  part  performance 
where  there  is  no  complete  agreement  in  existence.  Thynne  v.  Earl 
of  Glengall,  2  H.  L.  C.  158.  Companies  are  equally  bound  with 
individuals  by  acts  of  part  performance.  Wilson  v.  West  Hartlepool 
Rail.  Co.,  2  DeG.  J.&S.475. 

(b)  It  is  also  well  settled  that  a  contract  for  an  equitable  mortgage 
of  land,  evidenced  by  the  deposit  of  title  deeds,  can  bo  enforced  by  the 
depositee  without  compliance  with  the  requirements  of  the  Statute  of 
Frauds.  Russel  v.  Russel,  1  Bro.  C.  C.  269;  1  White  &  Tudor,  L.  C. 
674.  Such  a  deposit  of  deeds  to  secure  money  imports  prima  facie 
a  contract  that  the  depositor's  interest  shall  be  liable  to  the  debt 
and  that  he  will  perfect  the  security.  Fryce  v.  Bury,  2  Drew.  42: 
Ashton  V.  Dalton,  2  Coll.  568;  Wallun/n  v.  Shepheard,  4  Ves.  119; 
Farmer  v.  Pitt,  (1902)  1  Ch.  954. 

The  section  does  not  apply  to  personalty.  Hence  a  valid  charge 
may  in  the  case  of  personalty  be  created  by  parol.  Parish  v.  Parish, 
53  L.  T.  37. 

As  to  oral  or  parol  agreements,  see  also  pp.  335 — 337,  supra. 


Equitable  Mortgages  by  Deposit  generally. 

A  valid  equitable  mortgage  by  deposit  may  be  created,  though  some  Equitable 
only  of  the  documents  necessary  to  prove  the  title  be  deposited  (Lacon  ^^j  deposit, 
v.  Allen,  3  Drew.  579;  Daw  v.  Terrell,  33  Beav.  218);  and  a  deposit 
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of  docunieuls  of  earlier  date  will  give  a  good  charge,  even  though 
those  of  later  dat-e  be  not  deposited.  Dixon  v.  Mucklesfon,  8  Ch.  loo; 
aud  see  Roberts  v.  Croft,  24  Beav.  223;  2  De  G.  &  J.  1,  in  which  the 
conveyauce  to  the  depositor  was  not  deposited.  A  deposit  will  only 
affect  the  beneficial  interest  of  the  depositor.  Ex  parte  Farley, 
1  M.  D.  &  De  G.  683. 

The  deposit  of  deeds  with  A.,  as  trustee  for  B.,  who  advances  the 
mone}',  will  create  a  valid  security  in  favour  of  R  Ex  parte  Whif- 
brend,  19  Ves.  209. 

Equitable  mortgages  by  deposit  are  not  coutined  to  title  deeds 
relating  to  land.  An  equitable  mortgage  of  stock,  shares,  debentures, 
debenture  stock,  policies,  bonds,  and  other  securities  may  be  and 
are  ever}-  day  created  without  writing  by  dejjositing  the  certificates 
or  instruments  relating  thereto.  Ex  parte  Moss,  3  De  G.  &  Sm. 
599  (shares);  Carter  v.  Wake,  4  Ch.  D.  605  (railway  bonds);  Pryce, 
4  C.  D.  085  (debentures);  SJiand  v.  Stansfield,  Seton,  1702  (policy 
of  assurance);  such  a  mortgage  gives  the  right  to  foreclosure. 
Harrold  v.  Plenty,  (1901)  2  Ch.  314;  London  <&  Midhnd  Bank  v. 
Mitchell,  (1899)  2  Ch.  161. 

If,  however,  the  deposit  is  miide  without  any  written  )nemorandum 
or  agreement  as  to  its  object,  there  is  ample  room  for  dispute  in  the 
future  (Farmer  v.  Pitt,  (1902)  1  Ch.  954),  and  accordingly  the 
depositee  should  talce  care  to  get  an  agreement  or  memorandum  speci- 
fying the  terms  of  deposit  duly  signed  by  the  depositor.  "Where  there 
is  such  a  contract  or  memorandum  it  defines  and  governs  the  arrange- 
ment. Shawx.  Foster,  L.  R.  5  H.  L.  321;  Burton  v.  Gray,S  Ch.Ap. 
932.  And  parol  evidence  is  not  admissible  to  contradict  it  (Ex  parte 
Coombe,  17  Ves.  369);  though  such  evidence  is  admissible  to  extend 
the  security,  e.g.,  to  further  advances.  Eoc  parte  Kensington, 
2  V.  &  B.  79;  Ex  parte  Nettleship,  2  M.  D.  &  De  G.  124. 

Where  the  memorandum  stated  that  the  deeds  relating  to  freeholds 
and  leaseholds  were  deposited,  both  properties  were  held  charged, 
though  only  the  deeds  relating  to  the  leaseholds  Avere  in  fact  de- 
posited. It  is  a  question  of  intention  which  must  govern:  thus. 
where  the  memorandum  only  related  to  one  set  of  deeds,  whereas 
all  the  deeds  were  deposited,  the  charge  was  held  to  extend  to  the 
one  set  only.     Wi/lde  v.  Radford,  9  Jur.  N.  S.  1169. 

A  good  equitable  security  may  also  be  created  by  a  written  agree- 
ment to  deposit,  e.g.,  an  agreement  to  deposit  a  lease  when  granted 
{Ex  parte  Orrett,  3  M.  &  A.  153);  or  by  deposit  of  an  agreement  for 
a  lease.  Unity,  &c.  Assoc,  v.  King,  25  Beav.  72.  and  see  Finck  v. 
Tranter,  (1905)  1  K.  B.  427. 

A  deposit  of  a  lease  containing  a  proviso  against  assignment  is 
(effective  as  against  the  depositor  and  does  not  avoid  the  lease.  Ex 
parte  Baglehole,  1  Rose,  432;  Ex  parte  Sherman,  Buch.  462. 

Where  deeds  are  deposited  to  secure  the  payment  of  accommodation 
biUs,  and  the  bills  are  renewed  at  the  request  of  the  depositor,  the 
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eecuritj  will  extend  to  the  fresh  bills.     Ex  parte  Skinner,  1  D.  &  C. 
403. 

A  mortgage  by  deposit  may  be  created  ia  the  case  of  lauds  abroad 
when  the  depositor  is  here  (Ex  parte  Pollard,  4  Deao.  27),  for  a 
Court  of  Equity  acts  in  persormm. 

As  regards  a  mortgage  by  deposit  of  negotiable  iustruuieuts,  the 
rule  is  that  the  title  of  the  mortgagee,  if  he  takes  in  good  faith  and 
for  value,  is  uuimjieachable.  London  Joint  Stock  Bank  v.  Simmons, 
(1892)  A.  C.  201;  Venables  v.  Baring  Bros.,  (1892)  3  Ch.  527; 
Bentinck  v.  London  Joint  Stock  Bank,  ri893)  2  Ch.  120.  Nor  is 
negligence  or  forgetfulness  sufficieuT  to  affect  his  title.  Raphael  v. 
Bank  of  England,  17  C.  B.  IGl. 

"  Where  a  person,  whoso  honesty  there  is  no  reason  to  doubt,  offers 
negotiable  securities  to  a  bank  or  any  other  person,  the  only  question 
likely  to  engage  his  attention  is  whether  the  security  is  sufficient  to 
justify  the  advance  required;  and  I  do  not  think  that  the  law  lays 
upon  him  the  obligation  of  making  any  inquiry  into  the  title  of  the 
person  he  finds  in  possession  of  them.  Of  course,  if  there  is  anything 
to  arouse  suspicion,  to  lead  to  a  doubt  whether  the  person  purporting 
to  transfer  thein  is  jusrified  in  entering  into  the  contemplated  trans- 
action, the  case  would  be  different."  Per  Lord  Herschell,  London 
Joint  Stock  Bank  v.  Simmons,  ubi  supra.  And  see  Sheffield  v. 
London  Joint  Stock  Bank,  13  App.  Cas.  333,  where  a  bank,  knowing 
that  it  was  dealing  with  an  agent  having  limited  authority,  were  held 
bound  to  inquire  into  the  extent  of  his  authority. 

An  equitable  .security  is  not  lost  where  the  debt  is  barred  by  statute. 
London  and  Midland  Bank  v.  Mitchell,  (1899)  2  Ch.  161. 

An  equitable  mortgagee  of  leaseholds  does  not  come  under  liability 
to  the  lessor.  Cox  v.  Bishop,  8  De  G.  M.  &  G.  815;  Hand  v.  Blouf, 
(1901)  2  Ch.  721. 


Equitable  Mortgages  by  Registered  Companies  and  Societies. 


In  making  advances  to  statutory  companies  and  societies,  including  Deposits  by 
those  registered  under  the  Act  of  1908,  it  must  bo  borne  in  mind  that 
the  lender  is  fixed  with  notice  of  the  contents  of  the  company's 
memorandum  and  articles,  or  rules  or  Act  of  Parliament,  and  ac- 
cordingly it  is  necessary  to  see — 

(1)  That  the  company  has  b}'  its  constitution  the  necessary  poAvers 
to  borrow  and  give  security  (see  supra,  pp.  472,  509.  085 
et  seq.);  and 
(2;  That  the  directors  are  in  a  position  to  exercise  the  company's 
powers  (see  supra,  pp.  686,  746  et  seq.). 

Usually  the  company  has  express  or  implied  power  (supra,  i).  509), 
and  the  directors  have  either  specific  or  general  powers  (see  supra, 
pp.   686,  746  et  seq.)  without  any  limit,  and  such  general  powe-rs 
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justify  au  equitable  mortgage,  wliether  by  deposit  or  otherwise. 
Patmt  File  Co.,  16  Ch.  13. 

Sometimes,  however,  though  the  company  has  the  requisite  powers, 
the  directors'  power  to  borrow  or  mortgage  is  limited  by  the  articles, 
so  that  the  power  cannot  be  extended  except  by  special  resolution. 
In  such  ca.se  the  lender  should  require  the  passing  of  a  special 
resolution. 

More  commonly  the  directors'  powers  are  limited  in  a  qualified 
manner;  e.g.,  they  may  borrow  and  give  security,  but  so  that  th? 
amount  owing  shall  not,  without  the  sanction  of  a  genetal  nieeting, 
exceed  a  specified  amount.  In  such  case  the  lender  is  not  bound  to 
ascertain  whether  the  proposed  loan  is  within  the  limit,  for  he  is 
entitled  to  assume  that  if  it  is  beyond  the  limit  the  requisite  authority 
has  been  obtained  (see  supra,  p.  79);  but  if  he  has  notice  that  the 
loan  will  be  beyond  the  limit,  and  that  no  resolution  of  a  general 
meeting  has  been  passed,  he  cannot  hold  the  company  to  the  contract; 
and  this  being  so,  there  are  cases  in  which  it  is  considered  desirable 
to  inquire  and  ascertain  whether  the  loan  is  within  or  beyond  the 
prescribed  limit,  and  in  the  latter  case  Avhcthcr  the  requisite  resolution 
has  been  passed. 

Where  there  is  by  the  articles  a  fixed  limit  to  the  directors' 
borrowing  powers  (i.e.,  not  capable  of  extension  by  resolution  of  a 
general  meeting),  a  bank  or  individual  who  takes  a  mortgage  to 
secure  a  current  account  or  future  advances  must  be  extremely 
careful.  In  strictness  the  bank  or  other  lender  should,  whenever 
making  a  further  advance,  ascertain  that  it  is  within  the  limit. 
Otherwise  it  may  find  that,  although  originally  its  advance  was 
fully  seciu'ed,  yet  by  subsequent  events  its  further  advances  are  not 
secured.  For  instance,  suppose  the  directors'  powers  are  limited 
to  100,000^,  and  they  borrow  from  the  bank  by  way  of  overdraft 
100,000Z.,  and  afterwards  by  payment  into  their  general  account  the 
balance  is  reduced  to  oO.OOOZ.,  and  subsequently  the  directors,  with- 
out the  knowledge  of  the  bank,  raise  50,OOOZ.  elsew^here,  and  after- 
wards the  bank  allows  further  overdrafts  up  to  100,000?.  in  all; 
in  such  case  the  loan  of  the  last  50,000/.,  being  in  excess  of  the  limit, 
Avill  be  ultra  vires  the  directors,  and  the  bank  will  have  no  claim 
for  it  as  against  the  company,  though  it  may  sue  the  directors  person- 
ally for  damages  for  breach  of  their  implied  warranty  of  authority. 

That,  however,  which  has  been  done  by  the  directors  in  excess  of 
their  powers  is  capable  of  ratification  by  the  company,  e.g.,  by  special 
resolution  or  by  resolution  of  a  single  meeting  (see  supra,  p.  37);  but 
that  which  has  been  done  ultra  vires  the  company  cannot  be  ratified 
and  is  absolutely  void  (see  supra,  pp.  463,  464);  but  in  the  latter  case 
there  may  be  a  personal  remedy  against  the  directors  (see  supra, 
p.  710),  and  the  lender  may  have  a  right  of  surrogation,  that  is,  to 
stand  in  the  place  of  creditors  of  the  company  or  society  who  have 
been  paid  out  of  the  ultra  vires  borrowed  moneys.  See  Baroness 
Wenlock  v.  River  Dee,  19  Q.  B.  D.  155. 
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Investigation  of  Title. 

Where  temporary  advances  are  made  on  the  seciuity  of  deposited  Investigation 
title  deeds  or  other  documents,  it  is  not  usual  to  investigate  the  title, 
as  in  the  case  of  a  legal  mortgage.     Nevertheless,  lenders'  legal 
advisers  generally  look  through  the  documents  and  satisfy  themselves 
that  the  title  appears  prima  facie  good. 

A  banker  in  dealing  with  a  customer  is  not  fixed  with  notice  of  the 
contents  of  a  document  deposited  with  him  as  security  by  another 
customer.    Valletort  Sanitary  Laundry  Co.,  (1903)  2  Ch.  654. 


Fortifying  Equitable  Securities. 

An    equitable    security    mav    be    fortified   in    various    ways,    for  Fortification 
1  "  of  equitable 

example :  securities. 

1.  Where  it  is  not  in  writing,  by  getting  a  memorandum  of  the 

terms  of  the  contract  signed  by  the  mortgagor. 

2.  By  obtaining  possession  of  the  title  deeds  or  other  documents 

relating  to  the  propertj-  mortgaged,  or  by  liaving  an  indorse- 
ment made  thereon. 
S.  By  giving  notices  to  prior  mortgagees  (if  any). 

4.  In  case  of  any  charge  on  clioses  in  action,  by  giving  prompt 

notice  of  the  charge  to  the  trustees  or  debtors. 

5.  By  giving  notice,  in  the  case  of  shares  or  stock,  to  the  com- 

pany.    See  supra,  p.  651. 

6.  By  distringas  proceedings  in  the  case  of  shares  and  securities. 

See  infra,  p.  1220. 

7.  In  the  case  of  bills  and  other  securities  to  order,  deposited 

without  indorsement,  by  procuring  the  depositor  to  indorse 
the  same. 

8.  In  the  case  of  a  company,  by  getting  the  company  to  pass  a 

special  or  extraordinary  resolution  referring  to  the  charge, 
and  declaring  that  no  mortgage  or  charge  in  priority  thereto 
shaU  be  created.  This  in  effect  gives  notice  to  all  persons 
dealing  with  the  company.     See  supra,  p.  77. 

9.  In  the  case  of  patents,  or  land  in  a  register  county,  by  regis- 

tering the  security  at  the  patent  office  or  in  the  proper 
register. 

10.  By  getting  the  mortgagor  to  convert  the  security  into  a  legal 

mortgage,  or  by  taking  a  transfer  from  some  other  mort- 
gagee who  has  got  the  legal  estate. 

11.  By  issuing  a  writ  and  registering  the  action  as  a  lis  pendens 

piu-suant  to  2  &  3  Vict.  c.  11,  s.  7.  A  purchaser  or  mort- 
gagee is  treated  as  having  notice  of  a  duly  registered  lis 
pendens  so  far  as  regards  the  land,  but  not  as  regards  per- 
sonal property.     Wigrain  v.  Buckley,  (1894)  3  Ch.  483. 
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12.  Bj  biiugiug-  au  action  for  sale  or  foreclosiuie,  aud  obtuiniii^^ 

a  receiver  or  an  injunction  a-estrainiug-  the  mortgagor  from 
parting  with  the  legal  estate  ijendente  lite.  London  and 
Coiinti/  Banl-'tmj  Co.  v.  Lewis,  21  C.  D.  490.  Such  an  in- 
junction should  be  obtained  where  there  is  danger  that 
the  mortgagee  will  part  with  the  legal  title. 

13.  Bv  reo-istering  where  registration  i'^  required.     Supra.  ]).  GKJ. 


Appropriation  of  Payments. 

Appropria-  in  relation  to   banking  aud  other  securitie.s,   where  there   is  an 

l^rf^L^  <^ocount  current  between  the  parti-es  (Cory  Bros,  d  Co.  v.   Mecca 

Owners,  (1897)  A.  C.  286,  295),  it  is  necessary  to  bear  in  mind  the 
rules  as  to  appropriation  of  payments  made  by  a  debtor  to  liis 
creditor.     These  are  a*s  follows:- 


payments 


(a)  The  debtor  in  making  payment  can  direct  it*i  appropriation 

as  he  chooses,  e.g.,  to  a  debt  not  guaranteed  in  preference 
to  one  that  is  guaranteed  (Kirby  v.  Duke  of  Marlborough, 
2  M.  &  S.  18;  Re  Sherry,  25  C.  D.  692);  to  a  debt  bearing 
interest  in  preference  to  one  that  does  not  (Chase  v.  Box, 
Freem.  Rep.  261);  to  a  new  instead  of  to  an  old  debt 
(Peters  v.  A'nderson,  5  Taunt.  596);  to  a  debt  barred  by 
statute  in  lieu  of  one  not  so  barred  (Mills  v.  Fowkes,  5 
Bing.  N.  C.  455),  but  as  to  appropriation  by  the  creditor  to 
statute -barred  items,  see  Friend  v.  Young,  (1897)  2  Ch. 
421;  to  a  secured  debt  instead  of  to  an  unsecured  debt. 
Peters  v.  Anderson,  5  Taunt.  596;  see  also  as  to  what  is 
appropriation  Galata  v.  Plutus,  104  L.  T.  R.  574.  An 
express  statement  by  the  debtor  is  not  necessary.  Parker 
V.  Guiness,  27  T.  L.  E.  120.  Appropriation  once  made  by 
agreement  cannot  be  altered  except  by  consent.  Mahomed 
Jan  V.  Ganga  Reshun  Singh,  L.  R.  38  Ind.  App.  80  P.  ('. 

(b)  If  the  debtor  at  the  time  of  payment  makes  no  appropriation, 

express  or  implied,  the  creditor  ma}-  at  any  time  appro- 
priate as  he  thinks  fit  (Mills  v.  Fotvkes,  5  Bing.  N.  C.  455; 
Cory  Bros,  d  Co.  v.  Mecca.  Oumers,  (1897)  K.  C.  286; 
Deeley  v.  Lloyds  Bank,  (1910)  1  Ch.  648);  the  creditor  may 
make  the  appropriation  up  t<j  the  "'very  last  moment." 
even  Avhen  being  examined  as  a  witness  in  an  action  by 
him  against  the  debtor  (Seymour  v.  Pickett,  (1905)  1  K.  B. 
715,  C.  A.);  but  the  appropriation  once  made  by  him  and 
communicated  to  the  debtor,  e.g..  by  letter  or  by  writ,  i'< 
final.  Ibid.  Entries  made  by  a  man  in  books  which  he 
keeps  for  his  own  private  purposes  are  not  conclusive 
against  him  until  he  has  made  a  communication  on  the 
subject  of  those  entries  to  the  opposite  party  (e.g.,  by  send- 
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ing-  liim  a  pass  book  or  account  showing-  the  appropriation;, 
and  until  that  time  he  continues  to  have  the  option  of  alter- 
ing- the  appropriation.     S/>n.mn  v.  Ingham,  2   B.  &  C.    65. 
Even  the  accounts  rendered  are  only  evidence  of  tlie  appro- 
priation to  the  earlier  items,   which  may  be  rebutted  by 
evidence  to  the  contrary.     Henniker  v.  Wigg,  4  Q.  B.  792; 
Citij  Discomit  Co.  v.  McLean,  L.  R.  9  C.  P.  692;  Cory  Bros. 
&  Co.  V.  Mecca  Owners,  supra.     How  the  money  is  to  be 
applied  is  governed  by  the  intention  of  the  creditor,  ex- 
pressed, implied,  or  presumed.     (  ory's  case,  supra. 
(c)  Wlien  neither  party  makes  an  appropriation,  the  English  law 
will  appropriate  the  payment  to  the  earlier,  and  not,  as  the 
Roman  law,  to  the  most  burdensome,  debt.     Clayton's  case 
(Devayn£S\.  Noble),  1  Mer.  585;  Tudor 's  L.  C.  Merc.  3rd 
ed.  1,  25;  Smith's  Merc.  LaAv.  11th  ed.  747. 
In  'the  case  of  a  banking-  account   .    .    .  all  the  sums  jjaid  in  form 
one  blended  fxind,  the  parts  of  which  liave  no  longer  any  distinct 
existence.     Neither  banker  nor  customer  ever  thinks  of  saying  '  This 
draft  is  to  be  placed  to  the  account  of  the  500Z.  paid  in  on  Monday, 
and  this  other  to  the  account  of  the  5001.  paid  in  on  TuCvsday.'     There 
is  a  fund  of  1,000/.  to  draw  u])on,  and  that  is  enough.     In  such  a 
case,  there  is  no  room  for  any  other  a]ipropriation  than  that  which 
arises  from  tlio  order  in  which  the  recei]jts  and  payments  takes  place, 
and  are  carried  into  the  account.     Presumably,  it  is  the  sum  first 
paid  in  that  is  first  drawn  out.     It  is  tlif  first  item  on  the  debit  side 
of  the  account  that  is  discliarged  or  reduced  by  the  first  item  on  the 
credit  side.    The  ap])ropriation  is  made  by  the  very  act  of  setting  the 
two   items  against  each  other.      U])on  that  principle   all  accounts 
current  are  settled,  and  particularly  cash  accounts."    Per  Sir  William 
Grant,  M.  R..  Clayton's  co.'ie.  1  Tud.  L.  C.  Merc.  15. 

The  rule  in  Clayton's  case  is  very  material  to  bankers,  especially  Clayton't  cu«f. 
where  the  bank  holds  a  security  from  the  customer  or  from  a  surety. 
For,  if  the  debt  secured  is  brouglit  into  the  account,  ])ayments  in  will 
prima  jade  go  in  satisfaction  thereof,  and  in  the  result  the  security 
will  be  discharged.  Kiniiaird  v.  Webster,  10  C.  D.  139;  Medeive's 
Trust,  2G  Beav.  588;  The  Mecca,  il897)  A.  C.  286;  London  and 
County  Banking  Co.  v.  Radcliffe,  6  A.  C.  722.  But  the  rule  in  Clay- 
ton's case  is  based  on  the  ))i-esumed  intention  of  the  joarties,  and 
accordingly  it  may  be  excluded  or  modified  by  arrangement  or  by 
evidence  of  intention,  expiess  or  implied.  City  Discount  Co.  v. 
McLean,  L.  R.  9  C.  P.  692:  lie  Sherry,  25  C.  D.  692;  Cory  Bros,  dt 
Co.  v.  Mecca  Oioiers,  supra.  For  instance,  it  is  not  to  be  applied 
in  a  case  where  it  is  proved  by  the  conduct  of  the  parties  that  the 
creditor  had  no  such  intention.  Deeley  v.  Lloi/ds  Bank,  (1910) 
1  Ch.  648. 

By  .sect.    104    (2)   of  the   Companies   (Consolidation)   Act,    1908, 
debentures  deposited  by  a  company  wliether  before  or  after  the  Act 
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to  secure  advances  'on  current  account  or  otherwise,"  are  not  ta 
be  deemed  redeemed  by  reason  only  of  the  company's  account  ceasing 
to  be  on  debit. 

The  intention  to  appropriate  to  a  later  rather  than  to  an  earlier 
item  may  be  inferred  from  the  course  of  business  between  the  parties 
[Taylor  v.  Kymer,  3  B.  &  Ad.  333),  or  from  the  fact  that  the  earlier 
item  was  secured  and  intended  to  be  kept  separate.  City  Discount  Co. 
V.  McLean,  L.  K.  9  C.  P.  692. 
Order  of  Unless  some  other  appropriation  is  made  or  arranged,  payments 

appropriation  ^^  ^j^g  debtor  will  be  taken  to  be  appropriated  as  follows: — 
where  inten- 
tion not  (^g^^  rjiQ  payment  of  interest  before  principal  (Bower  v.  Marris,  1 
Cr.  &  Ph.  351),  unle.ss  the  account  is  overdrawn.     Parr's 
Banking  Co.  v.  Yates,  (1898)  2  Q.  B.  4G0. 

(b)  The  earlier  items  of  one  entire  account  before  the  later  items. 

Clayton's  c-ase,  1  Mer.  585. 

(c)  Money  from  realization  of  a  particular  security  will  be  taken 

to  be  appropriated  to  the  payment  of  the  amount  thereby 
secured  (Pearly.  Deacon,  24  Beav.  186;  1  De  G.  &  J.  461; 
Young  v.  English,  7  Beav.  10);  but  where  there  is  one 
.security  for  several  debts,  the  creditor  can  appropriate.  Ex 
parte  Diclcin,  20  Eq.  767. 

The  rule  in  Clayton's  case  only  applies  to  an  entire  unbroken 
account,  and  not  to  several  accounts.  Re  Sherry,  25  C.  D.  702; 
Cory's  case,  supra. 

And  the  way  to  avoid  the  application  of  the  rule  is  to  break  the 
account  and  open  a  new  and  distinct  account.  This,  in  the  absence 
of  contract  with  the  surety  to  the  contrary,  may  be  done.  Re  Sherry, 
ubi  supra.  And  there  is  nothing-  to  prevent  the  appropriation  of 
subsequent  payments  to  the  new  account,  thus  stopping  the  floAV  of 
payments  into  the  guaranteed  account  in  relief  of  the  surety  and  of 
the  security. 

Although,  in  the  absence  of  notice  of  fraud  or  irregularity,  a  bank 
is  bound  to  honour  its  customer's  cheque  if  his  account  be  in  funds 
(Gray  v.  Johnson,  L.R.3H.L.  1),  yet  where  a  customer  has  several 
aecounts  at  a  bank,  the  bank,  unless  otherwise  agreed,  may  at  any 
time  combine  them,  so  as  to  apply  the  credit  balance  on  one  to  the 
satisfaction  of  tlie  debit  balance  on  the  other  (Garnett  v.  M'Eeivan, 
L.  R.  8  Ex.  10;  European  Bank,  Agra  Bank  claim,  8  Ch.  41;  British 
Guiana  Bank  v.  British  Guiana  Ice  Co.,  104  L.  T.  R.  754),  unless 
there  is  a  waiver  of  the  right.  Johnson  d  Co.,  (1902)  1  Ir.  R.  439; 
Mutton  V.  Peat,  (1900)  2  Ch.  79. 

But  not  where  the  bank  knows  that  one  of  the  accounts  is  a  trust 
account.  Ex  parte  Kingston,  6  Ch.  632;  Foxton  v.  Manchester,  dc. 
Banking  Co.,  44  L.  T.  N.  S.  406,  408;  Coleman  v.  Bucks,  dc.  Bank, 
(1897)  2  Ch.  253.     And  see  Vnion  Bank  of  Australia  v.  Murray 
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Aynsley,  a898)  A.  C.  693;  Bank  of  New  South  Wales  v.  Goulburn 
VaUey  Co.,  (1902)  A.  C.  543. 

As  to  wliat  is  closing  an  account,  see  Barry  v.  Halifax  Commercial 
Banking  Co.,  (1900)  1  Cli.  188. 

Sect.  82  of  tlie  Bills  of  Exchange  Act,  1882,  protects  from  liability  Crossed  ^^^ 
a  banker  who  in  good  faith  and  without  negligence  receives  payment  ^S^^  " 
"for  a  customer"  of  a  cheque  crossed  generally  or  specially  to  him-  customer^^ 
self,  although  the  customer  has  no  title  or  a  defective  title  thereto; 
and  the  banker  does  not  lose  this  protection  because  the  customer's 
account  is  overdrawn  at  the  time,  even  when  the  cheque  is  applied  in 
reduction  of  the  overdraft.     Clarke  v.  London  and  County  Bank, 
(1897)  1  Q.  B.  552. 

Compound  Interest. 

In  order  to  justify  a  claim  for  compound  interest  a  contract  must  Compovmd 
be  shown.     A  customer  is  not  bound  or  affected  by  his  bankers  ™  ^'"''^  " 
charging  interest  upon  interest,  by  making  periodical  rests,  unless 
it  be  proved  that  lie  was  aware  that  this  was  their  custom.     Moore 
V.  Voughton,  Stark.  487;  Bruce  v.  Hunter,  3  Camp.  467;  Fergusson 
V.  Fyife,  8  C.  &  F.  121. 

Where  the  account  of  a  customer  is  kept  at  compound  interest,  and 
the  customer  dies  or  closes  the  account,  the  final  balance  only  carries 
simple  interest,  unless  otherAvise  agreed.  Crosskill  v.  Boiver,  32 
Beav.  86;  Williamson  v.  Williamson,  7  Eq.  542,  545.  Hence  it  seems 
wise  to  provide  expressly  for  half-yearly  rests.  It  appears,  too, 
that  the  debt  does  not  carry  interest  at  all  from  the  time  of  the  death 
of  the  debtor,  unless  there  is  a  special  contract  to  that  effect.  But  an 
agreement  for  payment  may  be  inferred  from  the  course  of  dealing, 
e.g.,  if  it  has  been  frequently  charged  and  paid  without  objection  in 
former  and  similar  accounts.  Calton  v.  Bragg,  15  East,  223;  Bruce 
v.  Hunter,  3  Camp.  467;  Eaton  v.  Bell,  5  B.  &  Al.  34. 

As  to  Notice  before  Calling  In  or  Paying  Off.  • 

In  the  case  of  a  mortgage  with  a  regular  proviso  for  redemption, 
the  mortgagee,  after  default,  is  entitled  to  six  months'  notice  before 
he  is  bound  to  accept  payment,  or  to  six  months'  interest  in  ]ieu  of 
notice  (Broime  v.  Lockhart,  10  Sim.  420);  but  this  is  not  so  in  the 
case  of  an  equitable  mortgage  by  deposit  (Fitzgerald's  Trustee  v. 
Mellersh,  (1892)  1  Ch.  385);  or  where  the  mortgagee  takes  proceed- 
ings to  enforce  payment  (Re  Alcock,  23  C.  D.  372);  or  where  the 
mortgagee  has  entered  into  possession.  Bovill  v.  Endle,  (1896)  1  Ch. 
648.  The  rules  as  to  disentitling  a  mortgagee  to  notice  applies 
whether  the  time  fixed  for  payment  in  the  proviso  for  redemption  has 
expired  or  not.  lb.  Where  there  are  several  accounts  the  rule 
applies  to  each  account  whilst  they  are  kept  separate. 
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A  mortgagee  who  has  given  notice  to  (he  mortgagor  to  pay  off  ttie 
principal  money  and  interest,  is  not  entitled  to  withdraw  the  notice 
without  the  mortgagor's  consent.    Santley  v.  Wilde,  ( ]  899)  1  Ch.  477. 

Statute  of  Limitations. 

Limitation.  Where  a  bank  had  an  equitable  charge  on  shares  in  a  limited  com- 

pany to  secure  a  «imple  contract  debt,  and  after  the  debt  Avas  barred 
brought  an  action  to  enforce  their  security  by  foreclosure  or  sale, 
Stirling,  J.,  held  that  the  bank  were  not  deprived  of  their  remedy 
against  the  property  by  the  fact  that  the  personal  remedy  for  the  debt 
was  barred,  and  that,  there  being  no  Statute  of  Limitations  applicable 
to  foreclosure  of  a  mortgage  of  personal  property,  the  security  was 
enforceable.  London  and  Midland  Bunk  v.  Mitchell,  (1899)  2  Ch. 
161.  And  see  Hlggins  v.  Scott,  2  B.  &  Ad.  413;  Smith  v.  Betty, 
(1903)  2  K.  B.  ;n7;  and  Lloyd's  Estate,  ('1911  )  1  L-.  R.  153.  C.  A. 

Bankers'  Lien. 

Blinkers'  lien.  In  framing  banker.s'  securities,  the  fact  must  be  remembered  that 
"'bankers  most  undoubtedly  have  a  general  lien  on  all  securities 
deposited  with  them,  as  bankers,  by  a  customer,  unle.«?s  tliore  be  an 
express  contract,  or  circumstances  that  show  an  implied  contract, 
inconsistent  with  the  lien."  Brandao  v.  Barneti,  12  C'l.  &  Fin.  787; 
Leese  v.  Martin,  17  Eq.  224;  City  Bank  case,  3  D.  F.  &  J.  629; 
London  Chartered  Bank  v.  White.  4  App.  Cas.  422  (J.  C):  Ciirrie 
V.  Mim,  1  A.  C.  564. 

The  implied  lien  is  e.vcluded  wliero  the  securities  arc  deposited  for 
a  specific  purpose  {Brandao  v.  Burnett,  ubi  ■supra),  e.g.,  for  safe 
custody  (Leese  v.  Martin,  ubi  supra),  or  were  left  ca.sually  or  by 
mistake.     Lucas  v.  Dorrien,  7  Taunt.  278. 

And  where  an  agent  deposits  securities  belonging-  to  his  principal 
in  his  bank  with  the  object  of  raising  a  loan  on  behalf  of  his  principal 
for  a  special  purpose  and  the  banker  is  cognizant  of  the  special 
purpose,  the  banker  cannot  hold  the  securities  against  the  principal 
as  security  for  an  overdraft  of  the  agent  for  his  own  purposes. 
Cuthbert  v.  Robarts.  Lubbock  dt  Co..  25  T.  L.  R.  583;  W.  N. 
(;i909)  11. 

But  even  where  the  securities  are  deposited  by  way  of  specific 
security  the  lien  will,  it  seems,  attach  for  any  balance  due  after  the 
specific  security  is  satisfied,  unless  the  deposit  was  for  a  purpose 
inconsistent  with  such  lieu.  Young  v.  Bank  of  Bengal,  1  Dea.  622, 
677;  Jones  v.  Pepper  come,  Johns.  430,  438;  European  Bank,  8  Ch. 
41;  London  Chartered  Bank  of  Australia  v.  White,  4  App.  Cas.  413; 
Bowes,  33  C.  D.  586. 

In  the  case  last  mentioned,  it  was  held  that  a  deposit  mth  a  banker 
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of  .securities,  aceoinpauied  by  a  uieiiioraiiduni  to  the  ettect  that  they 
Avere  deposited  to  secure  money  advanced  or  to  be  advanced,  not 
exceeding  a  specified  amount,  excluded  by  implication  the  bankers' 
g-eneral  lien,  i.e.,  disabled  the  bankers  from  claiming  a  lien  on  the 
deeds  in  respect  of  am-  sum  beyond  the  specified  limit. 

Sometimes  such  a  construction  is  negatived  by  the  insertion  of  a 
special  provision  in  the  seeurit)',  e.g.,  that  the  security  is  not  by 
implication  or  otherwise  to  exclude  or  cut  down  the  general  lien  of 
the  bank. 

The  lieu  arises  where  the  customer  is  in  debt  to  the  bank,  even 
though  the  indebtedness  is  only  made  out  b}^  aggregating  several 
accounts  of  the  customer.  European  Bank,  8  Ch.  44;  Garnett  v. 
M'Keivan,  L.  R.  8  Ex.  10.  But  a  banker  has  no  lien  iqjou  a  trust 
account  Tknown  to  be  such)  for  the  debt  due  on  an  ovei'drawn  private 
account.     Ex  parte  Kingston,  6  Ch.  632. 

The  lien  extends  to  promissorj'  notes,  bills  of  exchange  (indorsed 
in  blank  and  payable  to  bearer),  and  exchequer  hills'  (Br  andao  v. 
Burnett,  ubi  supra),  cou])ons.  bonds  of  foreign  governments  (Jones 
V.  Pepper  come,  28  L.  J.  Ch.  150),  cheques  (Scott  v.  Franklin, 
15  East,  428),  share  certificates  (United  Service  Co.,  6  Ch.  212), 
debentures,  debenture  stock,  mortgages,  conveyances,  leases,  and 
money  (Roxbiirghe  v.  Cox,  17  C.  D.  520 — C.  A.),  and  marginal 
receipt  notes.     Jcfjreyes  v.  Agra,  dc.  Bank,  2  Eq.  674. 

The  lieu  is  not  a  mere  right  to  retain  possession;  it  more  resembles 
the  right  of  a  pawnee  (Donald  v.  Suckling,  L.  R.  1  Q.  B.  585: 
Ralliday  v.  Holgate,  L.  R.  3  Ex.  299),  for  the  banker  may  realize  the 
security,  and  may  sue  on  it.  Holland  v.  By  grave,  6  M.  &  G.  653; 
Scott  V.  Franklin,  15  East,  428.  And  it  seems  that  he  may  sell  the 
security  when  the  customer  makes  default  in  payment  after  notice. 
Kemp  V.  Walbrook,  1  Ves.  278;  Martin  \.  Reid,  11  C.  B.  N.  S.  730; 
Piggott  V.  Cubley,  15  C.  B.  N.  S.  701. 

As  regards  bills  of  exchange,  the  question  whether  there  is  a  lien  or 
not  is  only  material  when  the  bills  are  the  property  of  the  customer.  , 
As  to  this,  bills  paid  into  a  bank  before;  maturity  are  prima  facie  the 
property  of  the  customer.  Giles  v.  Perkins,  9  East.  14.  But  if 
indorsed  to  the  bank  the  property'  in  the  bill  prima  facie  passes  to 
the  bank.  Ex  parte  Scho field,  12  C.  D.  337.  It  is  for  the  banker 
to  make  out  the  intention  with  which  a  bill  was  paid  in  (Ex  parte 
Sargeant,  1  Roll.  153);  entries  in  his  books  may  afPoiri  evidence 
ao-ainst  him.  though  sucli  entries,  if  not<?oumiunicated  to  the  customer, 
CAnnot  be  evidence  in  the  banker's  favour. 

The  implied  lien  is  subject  to  the  rule  in  Hopkinson  v.  RoU, 
9  H.  L.  r.  514.  supra,  p.  663. 
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Guarantees. 

Ouaranteep.  In   many   cases   temporary  advances   to   a   borrower   are   further 

secured  by  guarantees,  sometimes  given  by  one,  and  sometimes  by 
several  persons.  Occasionally,  tlie  guarantors  give  the  lender  secu- 
rity by  equitable  mortgage,  or  otherwise,  for  the  due  payment  of 
the  debt  guaranteed.     See  Form  602.  infra. 

A  o-uarantee  is  a  promise  to  answer  for  the  pajanent  of  some 
debt  or  the  performance  of  some  duty  in  case  of  the  failure  of  another 
person,  who  is  himself  in  the  first  instance  liable  to  such  payment 
or  performance.  Sect.  4  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3) 
requires  that  an  agreement  to  answer  for  the  debt  of  another  person, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  signed 
by  the  person  to  be  charged  therewith,  or  .some  other  person  there- 
unto by  him  lawfully  authorized.  See  »upra,  p.  1184.  But  the 
consideration  for  the  promise  need  not  appear  in  writing,  or  by 
neeessarj^  inference  from  a  Avritt-en  document.  Mercantile  Law 
Amendment  Act,  18.56  (19  &  20  Vict.  c.  97,  s.  3).  As  to  the  Scotch 
law,  see  Mercantile  Law  (Scotland)  Amendment  Act,  1856.  s.  6, 
and  Wallace  v.  Gibson,  (1895)  A.  C.  354.    - 

Unless,  however,  the  guarantee  is  under  seal,  valuable  considera- 
tion must  be  shown.    See  supra,  ]).  1180. 

In  framing  a  guarantee  by  a  firm  it  is  necessary  to  bear  in  mind 
sect.  4  of  19  &  20  Vict.  c.  97,  which  is  as  follows:  — 

"  No  promise  to  answer  for  the  debt,  default  or  miscarriage  of 
another  made  to  a  firm  consisting  of  two  or  more  persons,  or  to  a 
single  person  trading  under  the  name  of  a  firm,  and  no  promise  to 
answer  for  the  debt,  default  or  miscarriage  of  a  firm  consisting  of 
two  or  more  persons,  or  of  a  single  person  trading  under  the  name 
of  a  firm,  shall  be  binding  on  the  person  making  such  promise  in 
respect  of  anytliiug  done  or  omitted  to  be  done  after  a  change  shall 
have  taken  place  in  any  one  or  more  of  the  persons  constituting  the 
firm,  or  in  the  person  trading  under  the  name  of  a  firm,  unless  the 
intention  of  the  parties  that  such  promise  shall  continue  to  be 
binding  notwithstanding  such  change  shall  appear  either  by  ex- 
press stipulation  or  by  necessary  implication  from  the  nature  of 
the  firm  or  otherwise." 

Hence,  in  the  case  of  a  firm,  it  is  desirable  to  add  the  .words, 
"the  guarantee  is  to  continue,  notwithstanding  any  change  in  the 
constitution  of  the  firm,  whether  by  retirement  or  admission  of 
ipartners." 

In  the  case  of  a  guarantee  for  advances,  the  lender  is  not,  as  a  rule, 
bound  to  make  full  disclosure  of  all  material  facts  to  the  proposed 
surety  (Dames  v.  London  and  Provincial  Co.,  8  C.  D.  475;  North 
British  Insurance  Co.  v.  Lloi/d,  10  Ex.  923),  e.g.,  a  suspicion  that 
the  principal  has  been  guilty  of  forgery.      Bank    of   Scotl-and  v. 
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Morrison  (^1911),  S.  C.  593,  Ct.  of  Sess.  But  auy  misrepreseutatiou, 
or  auy  concealment  of  some  material  part  of  the  principal's  contract, 
at  any  rate  if  it  amounts  to  fraud,  wiU  avoid  the  guarantee .  Pidcock 
V.  Bishop,  3  B.  &  C.  605;  Lee  v.  Jo'ties,  17  C.  B.  N.  S.  482. 

Thus  the  guarantee  was  avoided  when  the  surety  Avas  informed, 
contrary  to  the  fact,  that  the  borrower  was  not  at  the  time  indebted 
to  the  lender.    Stone  v.  Compton,  5  Bing.  N.  C.  142. 

And  a  guarantee  will  not  hold  good  where  the  lender  stands  by  and 
allows  a  fraud  to  be  practised  on  the  proposed  guarantor.  Oman  v. 
Honmn,  4  H.  L.  C.  997. 

And  Avhere  there  was  a  continuing  guarantee  by  A.  for  the  lia- 
bilities of  B.,  and  the  fact  that  B.  was  alread}'  largely  indebted  was 
concealed,  and  the  documents  were  misleading  and  showed  a  studied 
effort  to  conceal  the  trutli,  it  was  held  that  the  guarantee  wa,s  void. 
Lee  V.  Jones,  17  C.  B.  N.  S.  482. 

It  is  not  necessary,  unless  questions  are  asked,  for  bankers  who 
are  about  to  be  guaranteed  to  inform  the  guarantor  how  the  account 
of  the  customer  has  been  kept,  or  whether  the  debtor  was  in  the 
habit  of  overdrawing,  whether  he  was  punctual  in  his  dealings, 
&c.  Hamilton  v.  Watson,  12  CI.  &  F.  109,  119.  In  this  case  the 
guarantee  was  for  a  cash  account,  and  the  amount  was  applied  in 
paj'ing  off  an  old  debt  to  the  bank,  and  it  was  held  by  the  House  of 
Lords  that  there  was  no  obligation  on  the  bank  to  disclose  the 
information  to  the  proposed  surety. 

Nor  is  the  person  guaranteed  bound  to  inform  the  proposed 
guarantor  that  the  guaranty  is  to  be  substituted  for  a  previous  one 
given  by  another  person.  North  British,  &c.  Co.  v.  Lloyd,  10  Ex. 
523. 

But  a  contract  of  guarantee  may  under  special  circumstances  be  one 
of  those  contracts  in  which  uberrima  fides  is  required  on  the  part  of 
the  person  with  whom  the  contract  is  made,  e.g.,  in  the  case  of 
guarantee  policy  for  a  premium  paid  by  the  lender.  Seaton  v. 
Heath,  (1899)  1  Q.  B.  782,  reversed  sub  nam.  Seaton  v.  Burnand, 
(1900) A.  C.  135. 

Payment  to  a  sui-ety,  before  he  has  been  called  upon  to  pay  as 
such,  may  be  a  fraudulent  preference.  Ex  parte  Read,  Re  Paine, 
(1897)  1  Q.  B.  122.  But  a  payment  made  to  a  creditor  with  the 
dominant  motive  of  relieving  a  surety  for  the  debt  is  not  a  fraudulent 
preference.     Re  Warren,  7  Manson,  137. 

Where  a  father  joined  with  a  son  in  a  promissory  note  to  secure 
as  guarantor  an  advance  to  the  son,  the  note  is  enforceable  against 
the  father,  though  the  son,  as  a  minor,  is  protected  by  the  Infants' 
Eelief  Act.     Wauthier  v.  Wilson,  27  T.  L.  K.  582. 

Generally  a  continuing  guarantee,  unless  containing  an  express 
stipulation  to  the  contrary,  is  revocable  by  the  surety  (Offord  v. 
Davies,  12  C.  B.  N.  S.  748),  but  a  continuing  guarantee  under  seal, 
where  the  consideration  is  given  once  for  all,  is  not  determined  by  the 
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ileatli  of  the  o-uarantor.  Re  Crace.  Balfour  v.  Crace,  0902)  1  Ch. 
733. 

As  to  the  effect  of  the  Statute  of  Limitations  on  a  guarantor's 
liability  for  interest,  see  Farf><  Banking  Co.  v.  Yates,  (1898)  2 
Q.  B.  460. 

See  further  as  ro  guarantees,  Inirn.  p.  1244  et  seq..  and  Smith's 
Mercantile  Law,  llth  ed.  p.  611. 


Building  Societies. 

The  recent  catastrophe  of  the  Birkbeck  Building  Society  has  drawn 

a  good  deal  of  attention  to  borrowing  by  building  societies,  and 

emphasised  the  importance  of  using  great  care  in  making  advances  to 

stich  societies.    The  following  are  some  precautions  recommended: — 

As  to  societies       1.  As  to  those  certified  under  the  Act  of  1836  (6  &  7  Will.  4,  c.  32), 

"P^ooJ'^^  '"^''^  and  not  subsequently  re-registered  under  the  Building  Societies  Act, 

•01  lOOO.  J.  ..  o 

1874— 

(a)  Ir  must  be  seen  that  the  society  was  certified  prior  to  the 
1st  January,  1857,  for  by  sect.  25  (2)  of  the  Building 
Societies  Act,  1894,  passed  25th  August,  1894,  the  Act  of 
1836  is  repealed  as  from  25th  August,  1898,  as  to  all  societies 
certified  under  the  Act  of  1836  after  the  year  1856.  Hence, 
a  society  registered  after  the  31st  December,  1856,  is  irre- 
gular, unless,  prior  to  25th  August,  1896,  it  was  re-registered 
under  the  Act  of  1874. 

(b;  The  rules  must  be  examined  to  ascertain  whether  they  give 
borrowing  poAvers,  for,  unless  there  is  in  the  rules  an  express 
or  implied  power,  borrowing  is  ultra  vires.  Murray  v. 
Scott, 9  App.  Cas.  519;  Cimliffe  Brooks  d'  Co.  v.  Blackburn 
Building  Society,  9  A])p.  Cas.  857;  Re  Mutual  Aid  P..  B.  B. 
Society,  29  Ch.  D.  182;  Be  NatioJial  P.  B.  B.  Society, 
5  Ch.  309. 

(c)  A  borrowing  rule  usually  gives  a  limited  power  to  borrow,  but 

an  unlimited  power  is  valid.     Murray  v.  Scott,  supra. 

(d)  A  lender  is  fixed  with  notice  of  the  rules,  and  accordingly,  if 

there  is  no  power  in  them  to  borrow,  a  lender  cannot  safely 
lend,  and  if  there  is  a  limited  power  a  lender  luust  ascertain 
that  his  loan  is  within  the  limits.  Chapleo  v.  Brunswick, 
dc.  Society,  6  Q.  B.  D.  696. 

(e)  To  borrow  Avher;e  there  is  no  poAver  given  by  the  rules,  and  to 

borrow  in  excess  where  there  is  limited  power  given  by  the 
rules,  is  ultra  vires,  and  the  lender  has  no  remedy  against 
the  society,  except  by  subrogation,  and  any  security  given  to 
bim  by  the  society  must  be  given  up  (Cunliffe  Brooks  d  Co. 
V.  Blackhurn  Building  Society, %  App.  Cas.  857;  Chapleov. 
Brunswick  Building  Sociefn/,  6  Q.  B.  D.  696);  and  where  a 
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security  is  given  for  au  ultra  vires  ioau,  the  fact  that  the 
society  has  subsequently  acquired  borrowing-  powers  is  not 
sufficient  to  validate  a  new  security  for  the  loan.  Ex  parte 
Watson,  21  Q.  B.  D.  301.  As  to  subrogation,  see  Cunliffe 
Brooks  S  Co.  v.  Blackburn  Building  Society,  and  Baroness 
Wenloclc  v.  River  Dee,  19  Q.  B.  D.  155,  supra,  pp.  43,  686. 

(f)  It  3hould  also  be  seen  that  there  is  power  express  or  implied 

to  give  security  for  money  borrowed.  As  a  general  rule, 
a  power  to  borrow  would  seem  to  imply  a  power  to  give 
security.  See  Durham  County  Society,  12  Eq.  516,  and  the 
cases  mentioned  supra,  ^.  509;  but  Blackburn,  J.,  in  Murray 
v.  Scott,  9  App.  Cas.  519,  at  p.  556,  doubted  whether  this 
implication  arose.  It  was  not,  however,  necessary  to  decide 
the  point. 

(g)  It  should  also  be  seen  that  the  rules  do  not  contain  a  provision 

to  the  effect  that  all  loans  and  advances  are  to  rank  pari 
passu  in  point  of  security  on  the  properties,  or  any  provision 
to  the  like  effect;  for  such  a  provision  negatives  any  implied 
power  to  give  specific  securiiy  to  any  one  lender.  Murray 
v.  Scott,  9  App.  Cas.  519. 

(h)  An  overdraft  from  the  society's  bankers  is  a  borrowing  of 
money.  Cunliffe  Brooks  d  Co.  r.  Blackburn  Building 
Society,  9  App.  Cas.  857. 

(i)  Where  the  rule  only  allows  borrowing  for  specified  purposes, 
the  lender  must  see  that  the  money  is  borrowed  for  such 
purposes.  Durham  County  Society,  12  Ecj.  516.  It  is  not 
easy  to  reconcile  this  view  with  the  decisions  in  regax'd  to 
companies  referred  to  above  at  p.  79. 

(j)  Where  a  society  borrows  in  excess  of  its  powers,  the  directors 
may  be  held  personally  liable  on  an  implied  warranty  of 
authority.  Richardson  v.  Williamson,  L.  R.  6  Q.  B.  276; 
Chapleo  v.  Brunswick,  dc.  Society,  6  Q.  B.  D.  696.  And  see 
Firbank  v.  Humphreys,  18  Q.  B.  D.  154. 

(k)  Where  the  rules  only  give  a  limited  power  of  borrowing,  it  is      » 
dangerous  to  allow  a  building  society  an  ovcrdi'aft  on  its 
current  account. 

2.  As  to  those  societies  which  are  registered  under  the  Acts  of  1874  As  to  societies 

and  1894.  (he  following  points  must  be  l)oruo  in  mind:—  under  the 

^  ^  Acts  of  1874 


(a)  It  nuist  be  seen  that  the  rules  give  power  to  borrow  and  fix  a 

limit  (see  sect.  16  (2)  of  Act  of  1874,  and  sect.  1  (4)  of  Act 
of  1894),  and  that  the  limit  is  within  the  limits  prescribed 
by  the  Building  Societies  Acts. 

(b)  As  to  the  limits  prescribed  by  the  Acts,  see  sect.  15  of  the  Act 

of  1874,  and  sect.  14  of  the  Act  of  1894. 


and  1894. 
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Reading  the  two  sections  together,  the  limits  prescribed  are  as 
follows:  — 

(1)  In  a  permanent  society  the  total  amount  for  the  time  being 

owing  on  deposit  or  loan  is  not  to  exceed  two-thirds  of  the 
amount  for  the  time  being  secured  to  the  society  by  mort- 
gages from  its  members.  See  West  Riding,  dc.  Building 
Society,  45  C.  D.  463. 

(2)  In  a  terminating  society  the  total  amount  for  the  time  being- 

owing  in  respect  of  deposits  or  loans  is  not  to  exceed  two- 
thirds  of  the  amount  for  the  timie  being  secured  to  the  society 
by  mortgages  from  its  members,  or  a  sum  not  exceeding- 
twelve  months'  subscriptions  on  the  shares  for  the  time 
being  in  force. 

(3)  In  calculating  the  amount  for  the  time  being  "secured  to  the 

society  by  mortgages  from  its  members,"  the  amount  secured 
on  properties  the  payments  in  respect  of  which  were  upwards 
of  twelve  months  in  arrear  at  the  date  of  the  society's  last 
preceding  annual  account  and  statement,  and  the  amount 
secured  on  properties  of  which  the  society  had  been  twelve 
months  in  possession  at  the  date  of  such  account  and  state- 
ment, are  to  be  disregarded.  And  see  Neath  Building 
Society  v.  Luce,  43  Ch.  D.  158;  and  West  Riding  of  York- 
shire P.  B.  B.  Society,  39  W.  R.  74. 

(4)  An  unlimited  power  to  borrow  is  ultra  vires.     See  the  above 

sections.  That  a  lender  is  lixcd  with  notice  of  the  rules,  see 
supra,  p.  79. 

(5)  Borrowing  in  excess  of  the  limits  is  ultra  vires,  and  the  lender 

has  no  remedy  save  so  far  as  he  can  prove  that  the  amount 
has  been  applied  in  paying  off  valid  debts  of  the  society. 
See  supra,  p.  686,  and  the  cases  following;  see  also  Owen 
V.  Roberts,  57  L.  T.  81;  and  Re  Sheffield  P.  B.  B.  Society, 
21  Q.  B.  D.  301. 

(6)  Overdrawing  is  borrowing.     Cunliffe  Brooks  <&  Co.  v.  Black- 

hum  Building  Society,  9  App.  C'as.  857;  Lock  v.  Wrigley, 
9Q.  B.  D.  397. 

(7)  Sect.  43  of  the  Act  of  1874  provides  that  if  any  society  under 

this  Act  receives  loans  or  deposits  in  excess  of  the  limits 
prescribed  by  this  Act,  the  directors  or  committee  of 
management  of  such  society  receiving  such  loans  or  deposits 
on  its  behalf  shall  be  personally  liable  for  the  amount  so 
received  in  excess.    See  Cross  v.  Fisher,  (1892)  1  Q.  B.  467. 

(8)  To  allow  a  society  which  has  onh-  a  limited  power  to  borrow  a 

continuing  overdraft  on  a  current  account  vdth  a  bank  is 
dangerous,  for  it  is  not  practicable  for  the  directors  of  the 
bank  to  watch  the  transactions  of  the  society  from  day  to 
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day;  and  although  the  overdraft  when  first  allowed  may  be 
within  the  limits,  yet  at  some  subsequent  period  the  over- 
draft may  exceed  the  limits,  and  to  that  extent  the  bank  will 
have  no  security. 
(9)  The  statutory  receipt  given  by  a  building  society  under  sect.  42 
of  the  Building  Societies  Act,  1874,  on  payment  off  of  a  legal 
mortgage  vests  the  legal  estate  in  the  person  having  the 
best  right  to  call  for  a  conveyance  thereof,  and  for  this 
purpose  a  third  party  who  pays  off  such  a  legal  mortgage  at 
the  request  of  the  mortgagor  has  a  better  title  than  the 
mortgagor.     Crosbie-Hill  v.  Sayer,  (1908)  1  Ch.  8G6. 

A  borrowing  power  must  not  be  used  for  a  purpose  which  is  outside 
the  objects  of  the  society,  e.g.,  banking.  Birkbeck  Permanent  Build- 
ing Soc,  28  T.  L.  R.  46. 

These  observations  are  sufficient  to  show  that  dealings  with  build- 
ing societies  require  very  great  caution.  If  it  is  proposed  to  make  a 
loan  to  a  building  society  it  is  desirable  to  make  the  loan  of  specified 
amount  on  specified  security,  and  not  to  make  the  loan  by  allowing 
an  overdraft  on  a  current  account.  If  a  loan  is  made  on  6])ecified 
security,  to  secure  such  loan  the  lenders  will,  of  course,  ascertain  that 
the  loan  is  within  the  limits  prescribed  at  the  time  when  it  is  made, 
and  if  the  society  should  afterwards  transgress  those  limits  as  regards 
other  persons,  the  security  to  the  bank  will  not  be  affected. 


Advances  on  Bills  of  Lading,  Dock  Warrants,  and  other 
Documents  of  Title. 

In  making  such  advances,  questions  frequently  arise  as  to  the  The  Factors 
operation  of  the  Factors  Act,  1889  (52  &  53  Vict.  c.  45),  and  it  may,  ^'^t-  l^^^- 
therefore,  be  convenient  here  to  set  it  out. 

An  Act  to  amend  and  consolidate  tue  Factors  Acts. 
Be  it  enacted,  kc. 

Preliminary. 

1.  For  the  purposes  of  this  Act —  Definitiona. 

(1.)  The  expression  "mercantile  agent"  shall  mean  a  mercantile  agent 
having  in  the  customary  course  of  his  business  as  such  agent 
authority  either  to  sell  goods,  or  to  consign  goods  for  the  purpose  of 
sale,  or  to  buy  goods,  or  to  raise  money  on  the  security  of  goods: 

(2.)  A  person  shall  be  deemed  to  be  in  possession  of  goods  or  of  the  docu- 
ments of  title  to  goods,  where  the  goods  or  documents  are  in  hi.«! 
actual  custody  or  are  held  by  any  person  subject  to  his  control  or 
for  him  or  on  his  behalf: 

(3.)  The  expression  "goods"  shall  include  wares  and  merchandise: 

(4.)  The  expression  "document  of  title"  shall  include  any  bill  of  lading, 
dock  warrant,  warehouse-keeper's  certificate,  and  warrant  or  order 

r.  4  H 
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for  the  delivery  of  goods,  and  any  other  document  used  in  the 
ordinary  course  of  business  as  proof  of  tlie  posse-ision  or  control  of 
goods,  or  authorizing  or  purporting  to  authorize,  cither  by  endorse- 
ment or  by  delivery,  the  possessor  of  the  document  to  transfer  or 
receive  goods  thereby  represented: 

(5.)  The  expression  "pledge"  shall  include  any  contract  pledging,  or 
givino-  a  lien  or  security  on,  goods,  whether  in  consideration  of  an 
ori"-inal  advance  or  of  any  further  or  continuing  advance  or  of  any 
pecuniary   liability: 

(6.)  The  expression  "  person  "  shall  include  any  body  of  persons  corporate 
or  unincorporatc. 


Powers  of 
mercantile 
agent  with 
respect  to 
disposition  of 
o-oods. 


Etfect  of 
pledges  of 
d(jcuments  of 

title. 

Pledge  for 
antecedent 
debt. 
Eiirhts 
acquired  by 
exchange  of 
goods  or 
documents. 


Agreements 
through 
clerks,  &c. 

Provisions  as 
to  consignors 
and  con- 
signees. 


Dispositions  by  Mercantile  Agents. 

2. — (1.)  Where  a  mercantile  agent  is,  with  the  consent  of  the  owner,  in 
possession  of  goods  or  of  the  documents  of  title  to  goods,  any  sale,  pledge, 
or  other  disposition  of  the  goods,  made  by  him  when  acting  in  the  ordinary 
course  of  business  of  a  mercantile  agent  shall,  subject  to  the  provisions  of  this 
Act,  be  as  valid  as  if  he  were  expressly  authorized  by  the  owner  of  the  goods 
to  make  the  same:  provided  that  the  person  taking  under  the  disposition  acts 
in  good  faith,  and  has  not  at  the  time  of  the  disposition  notice  that  the  person 
making  the  disposition  has  not  authority  to  make  the  same. 

(2.)  Where  a  mercantile  agent  has,  with  the  consent  of  the  owner,  been  in 
possession  of  goods  or  of  the  documents  of  title  to  goods,  any  sale,  pledge, 
or  other  disposition,  which  would  have  been  valid  if  the  consent  had  continued, 
shall  be  valid  notwithstanding  the  determination  of  the  consent:  provided 
that  the  person  taking  under  the  disposition  has  not  at  the  time  thereof  notico 
that  the  consent  has  been  determined. 

(3.)  Where  a  mercantile  agent  has  obtained  possession  of  any  document  of 
title  to  goods  by  reason  of  his  being  or  having  been,  with  the  consent  of  tho 
owner,  in  possession  of  the  goods  represented  thereby,  or  of  any  other  documents 
of  title  to  the  goods,  his  possession  of  the  first-mentioned  documents  shall,  for 
the  purposes  of  this  Act,  bo  deemed  to  bo  with  the  consent  of  the  owner. 

(4.)  For  the  purposes  of  this  Act  the  consent  of  the  owner  shall  be  presumed 
in  the  absence  of  evidence  to  the  contrary. 

3.  A  pledge  of  the  documents  of  title  to  goods  shall  be  deemed  to  be  a  pledge 
of  the  goods. 

4.  Where  a  mercantile  agent  pledges  goods  as  security  for  a  debt  or  liability 
due  from  the  pledgor  to  the  pledgee  before  the  time  of  the  pledge,  the 
pledgee  shall  acquire  no  further  riglit  to  the  goods  than  could  have  been  en- 
forced by  the  pledgor  at  the  time  of  the  pledge. 

5.  The  consideration  necessary  for  the  validity  of  a  sale,  pledge,  or  other 
disposition  of  goods,  in  pursuance  of  this  Act,  may  be  either  a  payment  in  cash, 
or  the  delivery  or  transfer  of  other  goods,  or  of  a  document  of  title  to 
goods,  or  of  a  negotiable  security,  or  any  other  valuable  consideration ;  but 
where  goods  are  pledged  by  a  mercantile  agent  in  consideration  of  the  delivery 
or  transfer  of  other  goods,  or  of  a  document  of  title  to  goods, 
or  of  a  negotiable  security,  the  pledgee  shall  acquire  no  right  or  interest  in  the 
goods  so  pledged  in  excess  of  the  value  of  the  goods,  documents,  or  security  when 
so  delivered  or  transferred  in  exchange. 

6.  For  the  purposes  of  this  Act  an  agreement  made  with  a  mercantile  agent 
through  a  clerk  or  other  person  authorized  in  the  ordinary  course  of  business 
to  make  contracts  of  sale  or  pledge  on  his  behalf  shall  be  deemed  to  be  an  agree- 
ment with  the  agent. 

7. — (1.)  Where  the  owner  of  goods  has  given  possession  of  the  goods  to 
another  person  for  the  purpose  of  consignment  or  sale,  or  has  shipped  tlie  goods 
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in  the  name  of  another  person,  and  the  consignee  of  the  goods  has  not  had  notice 
that  such  person  is  not  the  owner  of  the  goods,  the  consignee  shall,  in  respect  of 
advances  made  to  or  for  the  use  of  such  j^erson,  have  the  same  lien  on  the  goods 
as  if  such  person  were  the  owner  of  the  goods,  and  may  transfer  any  such  lien  to 
another  person. 

(2.)  Nothing  in  this  section  shall  limit  or  affect  the   validity  of  any  sale, 
pledge,  or  disposition  by  a  mercantile  agent. 


Dispositions  by  Sellers  and  Buyers  of  Goods. 

8.  Where  a  person,  having  sold  goods,  continues,  or  is,  in  possession  of  the  Disposition 
goods  or  of  the  documents  of  title  to  the  goods,  the  delivery  or  transfer  by  that    "X  .-eller     ^ 
person,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or  documents  of   .possession 
title  under  any  sale,  pledge,  or  other  disposition  thereof,  or  under  any  agree- 
ment for  sale,  pledge,  or  other  disposition  thereof,  to  any  person  receiving  the 

same  in  good  faith  and  without  notice  of  the  previous  sale,  shall  have  the  same 
effect  as  if  the  person  making  the  delivery  or  transfer  were  expressly  authorized 
by  the  owner  of  the  goods  to  make  the  same.  (Re-enacted  in  sect.  25  (1)  of  the 
Sale  of  Goods  Act,  1893.) 

9.  Where  a  person,  having  bought  or  agreed  to  buy  goods,  obtains  with  the   Disposition 
consent  of  the  seller  possession  of  the  goods  or  the  documents  of  title  to  the   by  buyer 
goods,  the  delivery  or  transfer,  by  that  person  or  by  a  mercantile  agent  acting   ootaiumg 
for  him,  of  the  goods  or  documents  of  title,  under  any  sale,  pledge,  or  other 
disposition  thereof,  or  under  any  agreement  for  sale,  pledge,  or  other  disposition 

thereof,  to  any  person  receiving  the  same  in  good  faith  and  without  notice  of  any 
lien  or  other  right  of  the  original  seller  in  respect  of  the  goods,  shall  have  the 
same  effect  as  if  the  person  making  the  delivery  or  transfer  were  a  mercantile 
agent  in  possession  of  the  goods  or  documents  of  title  with  the  consent  of  the 
owner.     (Re-enacted  by  sect.  2.5  (2)  of  the  Sale  of  Goods  Act,  1893.) 

10.  Where  a  document  of  title  to  goods  has  been  lawfully  transferred  to  a    Effect  of 
person  as  a  buyer  or  owner  of  the  goods,  and  that  person  transfers  the  docu-   transfer  of 
ment  to  a  periou  who  takes  the  document  in  good  faith  and  for  valuable  con-   '^"'^"™^'it'<  on 
sideration,  the  last-mentioned  transfer  shall  have  the  same  effect  for  defeating  or  ri^-ht  of 
any  vendor's  lien  or  right  of  stoppage  in  transitu  as  the  transfer  of  a  bill  of  stoppage  in 
lading  has  for  defeating  the  right  of  stoppage  in  transitu.  transitu. 


Supplemental. 

11.  For  the  purposes  of  this  Act,  the  transfer  of  a  document  may  be  by  Mode  of 
endorsement,  or,  where  the  document  is   by  custom   or   by   its   express   terms  trannferring 
transferable  by  delivery,  or  makes  the  goods  deliverable  to  the  bearer,  then  by  documents, 
delivery. 

12. —  (1.)  Nothing  in  this  Act  shall  authorize  an  agent  to  exceed  or  depart  Saving  for 
from  his  authority  as  between  himself  and  his  principal,  or  exempt  him  from  any  rights  of  true 
liability,  civil  or  criminal,  for  so  doing.  owner. 

(2.)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods  from  recovering 
the  goods  from  an  agent  or  his  trustee  in  bankruptcy  at  any  time  before  the  sale 
or  pledge  thereof,  or  shall  prevent  the  owner  of  goods  pledged  by  an  agent  from 
having  the  right  to  redeem  the  goods  at  any  time  before  the  sale  thereof,  on 
satisfying  the  claim  for  which  the  goods  were  pledged,  and  paying  to  the  agent, 
if  by  him  re  juired,  any  money  in  respect  of  whijh  the  agent  would  by  law  be 
entitled  to  retain  the  goods  or  the  documents  of  title  thereto,  or  any  of  them, 
by  way  of  lien  as  against  the  owner,  or  from  recovering  from  any  person  with 

4  H  2 
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whom  the  goods  have  been  pledged  any  balance  of  money  remaining  in  his  handa 
as  the  produce  of  the  sale  of  the  goods  after  deducting  the  amount  of  his  lien. 
(3.)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods  sold  by  an  agent 
from  recovering  from  the  buyer  the  price  agreed  to  be  paid  for  the  same,  or- 
any  part  of  that  price,  subject  to  any  right  of  set-off  on  the  part  of  the  buyer 
against  the  agent. 

13.  The  provisions  of  this  Act  shall  be  construed  in  amplification  and  not  in 
derogation  of  the  powers  exerciseable  by  an  agent  independently  of  this  Act. 

14.  The  enactments  mentioned  in  the  schedule  to  this  Act  [4  Geo.  4,  c.  83; 
6  Geo.  4,  c.  94;  5  &  6  Vict.  c.  39;  40  &  41  Vict.  c.  39]  are  hereby  repealed  as 
from  the  commencement  of  this  Act,  but  this  repeal  shall  not  affect  any  right 
acquired  or  liability  incurred  before  the  commencement  of  this  Act  under  any 
enactment  hereby  repealed. 

15.  This  Act  shall  commence  and  come  into  operation  on  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety. 

16.  This  Act  shall  not  extend  to  Scotland. 

17.  This  Act  may  be  cited  as  the  Factors  Act,  1889. 


Operation  of 

the  Act. 


The  above  Act  repeals  and  re-enacts,  with  extensive  and  far- 
reaching  amendments,  the  prior  Factors  Acts  (4  Geo.  4,  c.  83;  6 
Geo.  4,  c.  94;  5  &  6  Vict.  c.  39;  and  40  &  41  Vict.  c.  39).  In  rela- 
tion to  those  Acts  there  were  a  great  number  of  decisions,  and  if  it 
were  necessary  to  keep  all  those  decisions  in  mind  in  interpreting 
the  Act  of  1889,  the  difficulty  of  interpretation  would  indeed  be 
great.  But  it  is  well  settled  that  in  construing  a  statute  like  the 
Factors  Act,  1889,  we  are,  in  the  first  place,  to  look  to  the  language 
of  the  Act  itself  without  reference  to  the  old  cases,  and  that  it  is  only 
necessary  and  proper  to  refer  to  them  on  some  special  ground, 
e.g.,  where  there  is  some  ambiguity  in  the  Act  which  the  old  cases 
may  assist  in  solving.  Thus,  in  Bank  of  England  v.  Vogliano,  (1891) 
App.  Cas.  144,  Lord  Herscholl  said: — 

"  I  think  that  the  proper  course  is,  in  the  first  instance,  to  examine  the  lan- 
guage of  the  statute  and  to  ask  what  is  its  natural  meaning  uninfluenced  by  any 
considerations  derived  from  the  previous  state  of  the  law,  and  not  to  start  with 
inquiring  how  the  law  previously  stood,  and  th3n,  assuming  that  it  was  pro- 
bably intended  to  leave  it  unaltered,  to  see  if  the  words  of  the  enactment  will 
bear  an  interpretation  in  conformity  with  this  view.  ...  I  am,  of  course, 
far  from  asserting  that  resort  may  never  be  had  to  the  previous  state  of  the  law 
for  the  purpose  of  aiding  in  the  construction  of  the  provisions  of  the  code.  If, 
for  example,  a  provision  be  of  doubtful  import,  such  resort  would  be  perfectly 
legitimate.  Or,  again,  if  in  a  code  of  the  law  of  negotiable  instruments  words  be 
found  which  have  previously  acquired  a  technical  meaning  or  been  used  in  a 
sense  other  than  their  ordinary  one  in  relation  to  such  instruments,  the  same 
interpretation  might  well  be  put  upon  them  in  the  code.  I  give  these  as  ex- 
amples merely;  they,  of  course,  do  not  exhaust  the  category.  What,  however, 
I  am  venturing  to  insist  upon  is,  that  the  first  step  taken  should  be  to  interpret 
the  language  of  the  statute,  and  that  an  appeal  to  earlier  decisions  can  only  be 
justified,  on  some  special  ground." 


Same  prin-  These  observations  were  made  in  relation  to  the  Bills  of  Exchange 

both^ocodL    ^*^^'  1S82,  which  was  intended  to  codify  the  law  as  to  bills  of  ex- 
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change,  but  the  same  principle  applies  to  a  consolidating  and  amend-  fying,  and 

.  T  •  1      •  1  A         •       riiT  r-i  J  consolidatinj^ 

jng  Act.     In  considering  such  an  Act  m  1  names  (Jonservators  v.   and amendujK 
Smeed,  Bean  d  Co.,  (1897)  2  Q.  B.  346,  Chitty,  L.  J.,  said:—  Acts. 

"  In  this  Act  clauses  of  the  repealed  Acts  are  found  repeated,  but  often  in 
altered  form  and  with  amendments  whereby  the  sense  may  be  in  great  measure 
changed.  Speaking  generally,  I  think  that  the  enactments  must  be  dealt  with  as 
they  now  stand,  and  that  a  minute  critical  examination  of  repealed  clauses  ought 
not  to  be  entered  upon  for  the  purpose  of  interpretation  except  upon  special 
grounds." 


See  also  Ex  parte  Griffith,  Re  Wilkinson,  23  C.  D.  69;  Aveling  v. 
Wood,  (1891)  1  Ch.  115;  Greaves  v.  Tofield,  14  Ch.  D.  571;  Dales 
case,  6  Q.  B.  D.  453;  Rosenberg  v.  Northumberland  Land  Building 
Co.,  22  Q.  B.  D.  373;  Hodgsonv.  Bell  24  Q.  B.  D.  528;  and  R«rv. 
AbraJiams,  (1904)  2  K.  B.  859. 

It  should  be  remembered,  however,  that  some  provisions  of  the 
Factors  Act,  1889  (ss.  8  and  9),  have  been  re-enacted  in  sect.  25  of 
the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71) ;  that  by  that  section 
and  in  it  the  term  "mercantile  agent"  has  the  same  meaning  as  in 
the  Factors  Acts  (which  sect.  62  definCiS  as  meaning  the  Factors  Act, 
1889,  the  Factors  (Scotland)  Act,  1890,  and  any  enactment  amending 
or  substituted  for  the  same) ;  and  that  decisions  on  the  Sale  of  Goods 
Act  may  often  be  usefully  referred  to  to  interpret  the  Factors  Acts. 
Indeed,  one  eminent  commercial  judge  includes  the  Sale  of  Goods  Act 
in  the  legislation  known  as  the  Factors  Acts. 

"  That  the  Factors  Acts,  commencing  as  they  do  in  the  year  1823 
(4  Geo.  4,  c.  83),  and  finishing  up  with  the  Sale  of  Goods  Act,  1893, 
were  passed  to  afford  protection  to  persons  dealing  in  good  faith  and 
without  notice  with  factors,  cannot  bo  disputed;  and  that  additional 
protection  to  persons  so  dealing,  not  onh-  with  factors,  but  aha  with 
buyers  of  goods,  has  by  these  Acts  from  time  to  time  been  afforded 
is  equally  clear;  and  the  first  question  is  whether  the  plaintiffs  are 
witliin  the  protection  of  the  la^st  of  these  Acts — namely,  the  Sale  of 
Goods  Act,  1893 — coupled  with  the  Factoi-s  Act,  1889.  I  would  point 
out  that  it  is  only  in  cases  whore  an  owner  has  in  some  way  been 
deprived  of  his  goods  without  his  authority  that  the  Factors  Acts  are 
required;  for  if  he  is  not  so  deprived,  the  Acts  are  not  needed  to 
protect  bo7id  fide  transactions  mth  agents  and  buyers."  Per  A.  L. 
Smith,  L.  J.,  in  Cahnv.  Pockett's  Bristol,  dc.  Co.,  (1899)  1  Q.  B.  643, 
652.  And  in  the  same  case  (p.  658)  Collins,  L.  J.,  says:  "The 
Factors  Act,  1889,  which  is  thus  referred  to,  and  as  to  part  of  it  again 
enacted  in  the  Sale  of  Goods  Act,  is  the  last  of  a  series  of  statnxtes 
whereby  tlio  Legislature  has  gradually  enlarged  the  ]:>owors  of  persons 
in  the  actual  possession  of  goods  or  documents  of  title,  but  without 
property  therein,  to  pass  the  property  in  the  goods  to  bond  fide  pur- 
chasers.    Possession  of,  not  property  in,  the  thing  disposed  of  is  the 
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cardinal  fact."  And  at  p.  GGl  lie  adds:  "The  later  legislation  is 
clearly  an  attempt  to  bring  the  law  more  nearly  into  line  with  nicr- 
cautilo  opinion,  and  to  extend  the  statutory  implication  of  misloading- 
to  the  case  where  persons,  not  agents  at  all,  have  been  permitted  by 
the  owners  to  obtain  possession  of  goods  or  documents  of  title." 

Further,  it  must  be  noted,  that  as  Lord  Halsbury  says:  "  The 
[Factors]  Act,  which  is  a  consolidation  Act,  and  also  an  amending 
Act,  is  separated  into  [four]  parts  .  .  .  and  each  of  the  sections 
included  in  [a]  separate  portion  of  the  statute  must  be  read  as  only, 
applicable  to  the  cases  of  persons  indicated  by  that  separate  part  of 
the  statute."  Inglis  v.  Robertson,  (1898)  A.  C.  61G,  C24.  The 
headings  of  the  four  parts  "  are  not,  in  my  opinion,  mere  marginal 
notes,  but  the  sections  in  the  groups  to  which  they  belong  must 
be  read  in  connection  with  them,  and  interpreted  by  the  light  of 
them."     Per  Lord  Herschell,  ibid.  630. 

Premising  thus  much,  it  will  be  convenient  to  touch  on  a  few  of 
the  leading  questions  that  arise  on  the  Act. 


Mercantile 
aijent. 


1.  '  Mercantile  Agent." 

A  mercantile  agent  as  defined  by  the  Act  is  a  "  mercantile  agent 
having  in  the  customary  course  of  his  business  as  such  agent  autho- 
rity either  to  sell  goods  or  to  consign  goods  for  the  purpose  of  sale, 
or  to  buy  goods  or  to  raise  money  on  the  security  of  goods."  This 
definition  does  not  qualify  the  provisions  of  sub-sect.  (2)  of  sect.  2 
of  the  Act  so  as  to  invalidate  a  transaction  under  that  sub-section 
merely  because  the  agent  di-sregards  the  instructions,  expressed  or. 
implied,  of  his  principal.  For  example,  a  person  entrusted  with 
diamonds  for  sale,  being  a  mercantile  agent  within  the  definition, 
can  confer  a  good  title  to  the  diamonds  on  a  pawnbroker  with  whom 
he  pledges  them,  though  the  pledge  is  in  fraud  of  his  principal  and 
contrary  to  the  custom  of  the  diamond  trade.  Oppenheim  v.  Atteii- 
borough  d  Son,  (1908)  1  K.  B.  221.  This  decision  has  recently, 
been  followed  in  Weiner  v.  Harris,  W.  N.  (1909)  234,  in  which 
case  jewellery  was  entrusted  to  a  travelling  agent  for  sale  or  return, 
but  on  terms  which  showed  that  he  was  not  to  be  a  purchaser,  but 
an  agent,  and  a  pledge  by  such  a  mercantile  agent  with  a  money- 
lender advancing  in  good  faith  without  notice,  was  held  to  be  good 
against  the  principal.  Kastings  v.  Pearson,  (1893)  1  Q.  B.  62, 
has  been  overruled. 


Pos,s©.ssiou. 


2.  Possession  of  Goods. 

When  is  a  person  to  be  deemed  to  be  "  in  possession  of  goods  or  of 
the  documents  of  title"?  (See  sects.  8  and  9,  and  paragraph  (2)  of 
sect.  1.)     The  concluding  words  of  the  sect.  1  (2)  as  to  control  are 
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intoncled  mter  alia  to  confirm  the  law  established  in  Portalls  rv. 
Tetley,  5  Eq.  140,  147. 

"  If  the  factor  pledges  the  goods  to  A.  for  half  their  value,  andj 
then  pledges  them  for  the  remainder  of  their  value  or  for  some 
further  security  to  B.,  it  would,  I  apprehend,  be  an  exceedingly 
narrow  construction  to  say  that  he  is  not  at  that  time  in  possession 
of  the  documents  and  goods,  both  of  them  being  in  his  control  as 
against  his  principal  until  the  principal  withdraws  them,"  said 
Page- Wood,  V.-C,  in  that  case. 

Possession  of,  not  property  in,  the  thing  disposed  of  is  the  cardinal 
fact.  From  the  point  of  view  of  the  bond  fide  purchaser,  the  osten- 
sible authority  based  on  the  fact  of  possession  is  the  same,  whether 
there  is  property  in  the  thing,  or  authority  to  deal  with  it  in  the 
person  in  possession  at  the  time  of  the  disposition  or  not."  Per 
Collins,  L.  J.,  in  Cahn  v.  Pockett's  Bristol,  dc.  Co.,  (1899)  1  Q.  B. 
643,  658.  "Actual  physical  custody"  is  the  construction  adopted 
by  A.  L.  Smith,  L.  J.,  in  the  same  case. 


3.  '  Documents  of  Title  to  Goods." 

"Documents  of  title"  are  defined  by  the  Act,  sect.  1  (4).  Stock  Documents  of 
and  share  certificates  are  not  documents  of  title  to  goods  within  the  ^  ^" 
Act.  Freeman  v.  Appleyard,  32  L.  J.  Ex.  175.  A  mere  receipt 
for  purchase-money  is  not  a  document  of  title  (Kemp  v.  Falk,  7 
App.  Cas.  585);  nor  is  a  wharfinger's  certificate  that  goods  are  lying 
at  the  works  of  the  manufacturer  ready  for  .shipment  (Gunn  v. 
Bolckoiv,  Vaughan  &  Co.,  10  Ch.  492),  unless  it  can  be  made  out 
that  such  a  certificate  is  used  in  the  ordinary  course  of  business  as 
proof  of  the  possession  or  control  of  goods.  Merchant  Banking  Co. 
v.  Vhainix,  do.  Co.,  5  C.  J).  205. 

A  bill  of  lading  is  expressly  mentioned  in  the  definition  in 
sect.  1  (4)  of  the  Factor.s  Act,  and  in  the  Sale  of  Goods  Act  "docu- 
ments of  title  to  goods "  has  the  same  meaning  as  it  has  in  the 
Factors  Act  (sect.  62).  And  see  Cahn  v.  Pockett's  Bristol,  dc.  ' 
Co.,  supra.  As  to  delivery  orders  in  blank,  see  Union  Credit  Bank 
V.  Mersey  Docks  and  Harbour  Board,  (1899)  2  Q.  B.  205. 

As  to  what  is  a  pledge,  see  paragraph  (5)  of  sect.  1.  The  term  Pledge, 
goes  far  beyond  its  technical  meaning,  for  it  includes  "  any  security 
on  goods,"  e.g.,  an  equitable  security.  As  to  the  meaning  of  a 
pledge  of  goods,  see  sect.  3  and  observations  below.  As  to  a 
pledgee's  rights  in  Scotland,  see  Inglis  v.  Bobertson,  (1898)  A.  C. 
616. 

4.  Power  to  Pledge. 

Power  of  mercantile  agent  to  pledge.     See  sect.  2  of  the  Factors  Agent's 

Act,  1889.  p.  1202,  supra.  power  to 

•^  '  pledge. 
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Paragraph  (1)  of  the  section  is  the  vital  one.  In  dealing  with  a 
mercantile  agent  under  the  Act,  the  first  point  to  be  borne  in  mind 
Consent.  is  whether  the  agent  is,  with  the  consent  of  the  owner,  in  possession 

of  goods  or  documents  of  title.  Bankers  very  commonly  assume 
consent,  at  any  rate  when  they  are  dealing  with  a  mercantile  agent 
who  is  a  customer;  and  it  is  apprehended  that  in  most  cases  this 
assumption  may  safely  be  made  even  where  goods  or  documents  of 
title  are  placed  by  the  owner  in  the  possession  or  under  the  control 
of  a  mercantile  agent  not  as  such  for  sale  or  pledge,  but  for  some 
other  purpose,  e.g.,  for  safe  custody  or  for  transmission.  It  would 
seem  that  such  agent  is,  nevertheless,  in  possession  "  with  the  con- 
sent of  the  owner."  The  old  law  was  different.  Cole  v.  L.  d  N.  W. 
Bank,  L.  E.  10  C.  P.  369,  370;  Johnson  v.  Credit  Lyonnais  Co., 
3  C.  P.  D.  32.  So,  too,  tlie  agent  is  in  po.ssossiou  with  consent 
even  though  such  consent  has  been  obtained  by  fraudulent  repre- 
sentations to  the  owner.  Sheppard  v.  Union  Bank,  7  H.  &  W.  661; 
Baines  v.  Swainson,  4  B.  &  S.  270  (approved  by  Collins,  L.  J.,  in 
Cahn  V.  Pockett's  Bristol,  dc.  Co.,  sup.). 

The  Act  of  1889  goes  somewhat  beyond  5  &  6  Vict.  c.  39;  but  even 
under  that  Act  it  was  held  that  "  an  agent  may  be  treated  as  the 
owner  of  the  property  in  accepting  from  him  a  pledge  of  goods 
known  to  have  been  deposited  with  him,  or  transmitted  to  him  as 
agent,  if  the  transaction  is  bond  fide  (it  is  assumed  to  be  in  the 
ordinary  course  of  business),  and  there  is  no  notice  that  the  agent 
is  making  the  contract  either  ')nald  fide  or  beyond  his  authority." 
Per  Lord  St.  Leonards,  Navulshaw  v.  Broionrigg,  2  De  G.  M.  &  G. 
p.  450. 

"Under  the  Act,"  said  Lord  Herschell,  referring  to  5  &  6  Vict, 
c.  39,  in  Simmons  v.  London  Joint  Stock  Bank,  (1892)  A.  C.  217, 
"  a  document  of  title  to  goods  may  safely  be  taken  by  way  of  pledge 
from  one  known  to  be  an  agent  without  any  inquiry  as  to  his  autho- 
rity. .  .  .  The  truth  is,  in  my  opinion,  that  what  the  Factors  Acts 
have  done  is  to  attach  some  of  the  elements  of  negotiability  to 
documents  of  title  to  goods,  to  render  the  mere  possession  of  them 
evidence  of  authority,  to  deal  with  them  in  the  ordinary  course  of 
business,  and  to  preclude  the  necessity  for  any  further  inquiry." 

The  question  was  further  considered  in  Cahn  v.  Pockett's  Bristol, 
dc.  Co.,  (1899)  1  Q.  B.  643.  That  case  arose  under  sect.  25,  sub- 
sect.  2,  of  the  Sale  of  Goods  Act,  which  is  a  re-enactment  of  sect.  9 
of  the  Factors  Act.  There,  in  fulfilment  of  a  contract  for  the  sale 
of  copper,  the  sellers  forwarded  to  the  buyer  a  bill  of  lading  in- 
dorsed in  blank  for  copper  shipped  on  the  defendant's  ship,  together 
with  a  draft  for  the  price  of  the  copper  for  acceptance.  The  buyer, 
who  was  insolvent,  did  not  accept  the  draft,  but  he  delivered  the  bill 
of  lading  to  the  plaintiffs  in  fulfilment  of  a  contract  which  he  had, 
previously  to  obtaining  possession  of  the  bill  of  lading,  made  for  the 
sale  to  them  of  copper,  and  they  thereupon  paid  him  the  price  of  the 
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copper.  The  plaintiffs  took  the  bill  of  lading  in  good  faith,  and 
without  notice  of  the  rights  of  the  original  sellers  in  respect  of  the 
copper.  The  sellers  stopped  the  copper  in  transitu.  In  an  action 
by  the  plaintiffs  against  the  defendants  for  non-delivery  of  the 
copper,  the  Court  of  Appeal  held  that,  the  buyer  having  obtained 
possession  of  the  bill  of  lading  with  the  consent  of  the  sellers,  the 
transfer  of  it  by  him  to  the  plaintiffs  gave  them  a  good  title  to 
the  copper  under  sect.  25,  sub-sect.  2,  of  the  Act  of  1893,  and 
that  the  sellers  had  no  right  to  stop  it  in  transitu. 

That  was  the  case  of  a  buyer;  but  as  A.  L.  Smith,  L.  J.,  said 
(p.  656),  a  mercantile  agent  includes  a  buyer,  and  he  and  the  rest  of 
the  Court  carefully  considered  the  meaning  of  the  Factors  Act. 

After  reading  sect.  2,  sub-sect.  1,  he  says  (p.  657):  "In  other 
words,  as  if  the  disposition  had  been  made  by  the  owner  of  the  goods 
himself  or  by  his  lawfully  authorized  agent." 

And  (at  p.  654)  he  says:  "  The  bill  of  lading  was  not  obtained  by 
Pintscher,"  the  original  purchaser,  "from  Steinmann  &  Co.,"  the 
original  vendors,  "  by  any  trick  or  device;  in  which  case  it  could  not, 
I  think,  be  said  that  Pintscher  had  obtained  the  actual  custody  of  it, 
with  Steinmann  &  Co.'s  assent." 

Collins,  L.  J.,  probably  did  not  intend  to  go  further,  but  he  is  more 
explicit  in  the  folloAving  observations  (at  p.  658): — "  The  Legislature 
has  not  carried  the  rights  of  a  purchaser  under  these  Acts  so  far  as  to 
make  the  sale  equivalent  to  a  sale  in  market  overt.  The  purchaser 
must  accept  the  risk  of  his  vendor  having  found  or  stolen  the  goods, 
or  documents,  or  otherwise  got  possession  of  them  ivithout  the  con- 
sent of  the  oumer.  But  if  a  mercantile  agent,  or  one  of  the  persons 
who.se  disposition  is  made  as  effectual  as  that  of  a  mercantile  agent, 
has  obtained  possession  by  the  consent  of  the  owner,  even  though  it 
were  under  a  contract  voidable  as  fraudulent  (see  Baines  v.  Sivainson 
and  Sheppard  v.  Union  Bank  of  London),  he  is  able  to  pass  a  good 
title  to  a  bond  fide  purchaser.  However  fraudulent  the  person  in 
actual  custody  may  have  been  in  obtaining  the  possession,  provided 
it  did  not  amount  to  larceny  by  a  trick,  and  however  grossly  he  may  , 
abuse  confidence  reposed  in  him,  or  violate  the  mandate  under  which 
he  got  possession,  he  can  by  his  disposition  give  a  good  title  to  the 
purchaser." 

If,  however,  the  documents  have  been  stolen,  there  being  no  con-  Theft, 
sent,  there  is  no  power  to  pledge;  and  so  also  where  A.,  being  in 
possession  of  goods  stored  in  the  cellars  of  B.,  and  C,  by  false  state- 
ments to  B.,  obtains  possession,  he  is  not  in  possession  "with  the 
consent  of  A."  Robinson  v.  Restell  (1896),  12  T.  L.  E.  174, 
Mathew,  J.    See  also  Oppenheimer  v.  Frazer,  (1907)  2  K.  B.  50. 

It  is  to  be  noted  that  if  litigation  ensues,  the  onus  of  proving  that  Presumption 
the  goods  or  documents  of  title  were  not  in  possession  of  the  agent  "  coneen  . 
with  the  consent  of  the  owner  is  on  those  who  aver  the  absence  lof 
consent;  for  the  Act  provides,  in  paragraph  (4)  of  the  same  section, 
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that  "  for  the  purposes  of  this  Act  the  consent  of  the  owner  ehall  bo 
presumed  in  the  absence  of  evidence  to  the  contrary."  See  Robinson 
V.  Restell,  supra,  in  which  evidence  to  the  contrary  was  {riven  and 
held  sufficient.    See  also  Oppenheimer  v.  Frazer,  (1907)  2  K.  B.  50. 


Ordinary 
course  of 
business. 


5.  Ordinary  Course  of  Business. 

The  next  point  is  whether  the  pledge  is  "in  the  ordinary  course  of 
business  of  a  mercantile  agent,"  not,  be  it  noted,  in  the  ordinary 
course  of  business  as  between  him  and  his  principals.  That  it  is  in 
the  ordinary  course  of  business  for  brokers,  factors,  and  other  mer- 
cantile agents  of  various  kinds  to  obtain  advances  is  well  known. 
The  words  "when  acting  in  the  ordinary  course  of  business  of  a 
mercantile  agent"  in  sect.  2  (b),  mean  acting  as  a  mercantile  agent 
in  the  way  in  which  such  an  agent  would  act  if  that  particular  trans- 
action were  one  duly  authorized  by  his  principal.  Oppenheimer  v. 
Attenhorough,  (1908)  1  K.  B.  221;  and  see  Turner  v.  Sampson, 
27  T.  L.  R.  200. 
Good  faith  The  next  point  is  whether  the  bank  or  other  party  making  the 

and  no  notice  advanco  is  actine:  in  ffood  faith  without  notice  of  Avant  of  authority. 
See  the  proviso  to  paragraph  (1)  of  sect.  2:  "provided  that  the 
person  taking  under  the  disposition  acts  in  good  faith  and  has  not,  at 
the  time  of  the  disposition,  notice  that  the  person  making  the  disposi- 
tion has  not  authority  to  make  the  same."  The  test  of  good  faith  is 
honesty,  and  mere  carelessness  will  not  negative  good  faith.  Jones 
V.  Gordon,  2  App.  Cas.  G16;  Tatam  v.  IlasUir,  23  Q.  B.  D.  343; 
London  Joint  Stock  Bank  v.  Simmons,  (1892)  A.  C.  201.  As  to 
notice,  there  were  similar  words  in  G  Geo.  4,  c.  94,  above  referred  to, 
and  in  relation  thereto  the  following  words  were  used  by  Lord 
Tenterden  in  Evans  v.  Trueman,  1  Moo.  &  R.  10:  — 

"  The  expression  of  the  statute  is,  that  a  party  is  to  be  entitled  to  its  protec- 
tion if  he  shall  not  have  notice  by  the  documents  or  otherwise  tliat  the  pledgor 
was  not  the  actual  and  bond  fide  owner  of  the  goods  pledged.  A  person  may 
have  knowledge  of  a  fact  either  by  direct  communication,  or  by  being  aware  of 
circumstances  which  must  lead  a  reasonable  man,  applying  his  mind  to  them  and 
judging  from  them,  to  the  conclusion  that  the  fact  is  so ;  knowledge  acquired  in 
either  of  these  ways  is  enough,  I  think,  to  exclude  a  party  from  the  benefit  of 
the  provisions  of  this  statute;  slight  suspicion,  I  think,  will  not." 

Lord  St.  Leonards,  referring  to  these  words  in  a  subsequent  case, 
said :  — 


"  This  last  statement  appears  to  be  laid  down  a  little  too  much  at  large ;  I  do 
not  mean  to  say  that  circumstances  may  not  be  equivalent  to  an  actual  notice, 
because  they  may  be  stronger  than  any  words;  but  I  should  say  that  no  mere 
suspicion  would  affect  the  transaction."  Navulshav)  v.  Brownrigg  (18.52),  2 
De  G.  M.  k.  G.  451. 
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Nevertheless,  it  is  not  safe  to  act  on  the  footing  that  suspicion  can 
in  all  cases  be  ignored. 

"If  the  facts  and  circumstances  are  such  that  the  jury,  or  vyhoever  has  to 
try  the  question,  comes  to  the  conclusion  that  he  was  not  honestly  W^ndenn 
but  that  he  must  have  had  a  suspicion  that  there  was  something  --"S-    -"^ 
that    he    refrained    from    asking    questions,    not    because    he    --   J    ^^  e 
blunderer,  but  because  he  thought  in  his  own  secret  mind:   I  suspect  there  is 
something   wrong,   and   if   I   make   further   inquiry   it   will   be    no   longer   my 
suspecting  it  but'my  knowing  it,  and  then  I  shall  not  be  able  to  recover- 
think  that  is  dishonesty."     Per  Lord  Blackburn,  Jones  v.   Gordon   (187  0,  2 
App.  Cas.  at  p.  629. 

«  One  word  I  would  say  upon  the  question  of  notice  and  being  put  upon 
inquiry.  I  should  be  very  sorry  to  see  the  doctrine  of  construe  ive  notice 
introduced  into  the  law  of  negotiable  instruments.  But  regard  to  the  iact  ot 
which  the  taker  of  such  instruments  had  notice  is  most  material  -  considering 
whether  he  took  in  good  faith.  If  there  be  anything  which  exci  es  the  suspicion 
Thlt  there  is  something  wrong  in  the  transaction,  the  taker  of  the  j-truinent  is 
not  actino-  in  good  faith  if  he  shuts  his  eyes  to  the  facts  presented  to  him  and 
not  dciiiio        o  _;fu„„f   further   inauirv  "     Per  Lord   Herschell   in 

puts  the  suspicions  aside  without   turtner   inquuy. 

London  Joint  Stock  Bank  v.  Simmons,  (1892)  A.  C.  221. 

No  doubt  that  was  said  in  relation  to  negotiable  instruments  but 
if  suspicion  is  enough  in  regard  to  them,  it  is  a  fortiori  enough  in 
reo-ard  to  documents  of  title  which  have  only  some  of  the  incident^ 
of^egotiability  attaching.  See  Sheffield  v.  London  Jomt  Stock 
Bank  13  App.  Cas.  333,  as  explained  in  London  Joint  Stock  bank 
V.  Simmons,  supra,  as  to  the  danger  of  dealing  with  an  agent  with 
notice  of  want  of  authority. 

"The  equitable  doctrines  of  constructive  'notice'  are  common 
enouoh  in  dealing  with  land  and  estates,  with  which  the  Court  is 
familiar;  but  there  have  been  repeated  protests  against  the  introduc- 
tion into  commercial  transactions  of  anything  like  an  extension  of 
these  doctrines,  and  the  protest  is  founded  on  perfect  good  sense,  in 
commercial  transactions  possession  is  everything,  and  there  is  no  ^ 
time  to  investigate  title;  and  if  we  were  to  extend  the  doctrine  of  con- 
structive notice  to  commercial  transactions,  we  should  be  doing 
infinite  mischief  and  paralysing  the  trade  of  the  country.  Fer 
Lindley,  L.  J.,  in  Manchester  Trust  v.  Furjiess,  (189o)  2  ^.  i^. 
539   545. 

Withdrawal  of  consent.    See  paragraph  (2)  of  sect.  2.    Under  tlie  Pava.^(2)  of 
old  law  it  was  held  that  the  secret  revocation  of  the  agent's  authority 
prior  to'  the  pledge  defeated  the  right  of  bond  fide  pledgees  (Fuentes 
V.  Montis,  L.  R.  4  C.  P.  93);    but  this  paragraph  negatives  that 
doctrine . 

Where  a  mercantile  agent  "has  been  in  possession  with  consent. 
the  determination  of  the  consent  does  not,  while  he  retains  possession. 
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Para.  (3)  of 
sect.  2. 


Sect.  4. 

Antecedent 
debt. 
Sect.  5. 


Sect.  6. 


Transfer. 

Bills  of  Sale 
Acts. 


A  few  pre- 
cautions. 


defeat  his  disposition."  Per  Collins,  L.  J.,  in  Cnhn  and  Mayer  v. 
Pocketfs  Bristol,  do.  Co.,  (1899)  1  Q.  B.  643,  665. 

Paragraph  (3)  of  sect.  2,  in  effect,  reproduces  sect.  4  of  5  &  6  Vict, 
c.  39,  passed  to  overrule  Hatfield  v.  Phillips,  9  M.  &  W.  647.  See 
Cole  V.  N.  W.  Bank,  L.  R.  10  C.  P.  370. 

As  regards  sect.  3,  providing  that  "a  pledge  of  the  documents  of 
title  to  goods  shall  be  deemed  to  be  a  pledge  of  the  goods,"  does  not 
relate  to  all  pledges  of  documents,  but  only  to  those  effected  by  mer- 
cantile agents.     Inglis  v.  Robertson,  (1898)  A.  C.  616,  630. 

As  to  sect.  4,  see  Jeivan  v.  Whitworth,  2  Eq.  692;  Macnee  v. 
Gorst,  4  Eq.  315;  Kaltenbach  v.  Lewis,  10  App.  Gas.  617. 

As  to  sect.  5,  note  that  this,  like  5  &  6  Vict.  c.  39,  covers  exchanges. 
Bonzi  V.  Stetmrt,  4  M.  &  Gr.  295,  shows  the  necessity  for  the 
provision . 

Clerks  and  subordinates,  as  to  dealings  through.    See  sect.  6. 

As  to  sect.  9  of  the  Act,  see  Lee  v.  Butler,  (1893)  2  Q.  B.  318;  and 
Helby  v.  Matthews,  (1895)  A.  C.  471  (option  to  buy,  not  an  agree- 
ment to  purchase). 

As  to  transfer  by  indorsement.     See  sect.   11. 

As  to  Bills  of  Sale  Acts  and  their  bearing  on  dealings  by  factors — 

The  expression  "  bill  of  sale  "  in  the  Bills  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31),  does  not  include  "transfers  or  assignments  of  any  ship 
or  vessel  or  any  share  thereof,  transfers  of  goods  in  the  ordinary 
course  of  business  of  any  trade  or  calling,  bills  of  sale  of  goods  in 
foreign  parts  or  at  sea,  bills  of  lading,  India  warrants,  warehouse- 
keepers'  certificates,  warrants  or  orders  for  the  delivery  of  goods,  or 
any  other  documents  used  in  the  ordinary  course  of  business  as  proof 
of  the  possession  or  control  of  goods,  or  authorizing  or  purporting 
to  authorize,  either  by  indorsement  or  by  delivery,  the  possessor  of 
such  document  to  transfer  or  receive  goods  thereby  represented." 
Sect.  4. 

And  these  documents  of  title  are  not  within  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882.     vSee  sect.  3  of  that  Act. 

An  instrument  charging  or  creating  any  security  on  or  declaring 
trusts  of  imported  goods  given  or  executed  at  any  time  prior  to  their 
deposit  in  a  warehouse,  factory,  or  store,  or  to  their  being  re-shipped 
for  export,  or  delivered  to  a  purchaser  not  being  the  person  giving  or 
executing  such  instrument,  shall  not  be  deemed  a  bill  of  sale  within 
the  meaning  of  the  Bills  of  Sale  Acts,  1878  and  1882.  Bills  of  Sale 
Act,  1890,  s.  1,  as  amended  by  Bills  of  Sale  Act,  1891.  See  further, 
supra. 

In  making  advances  to  a  mercantile  agent  on  documents  of  title  or 
goods,  the  lender  will  do  well  to  adopt  the  following  safeguards — 
Require  evidence  of  the  consent  referred  to  in  sect.  2  of  the  Act,  unless 
he  is  prepared  to  take  that  risk.    Where  there  is  any  suspicion,  make 
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due  inquiry.  Where  the  lender's  position  can  be  fortified  by  notice 
or  registration,  take  the  requisite  steps  at  once.  Beware  of  prior  lien 
charg'es  for  warehousing-,  &c..  which  may  have  accumulated. 


Registration  of  Mortgages  and  Charges  under  the  Companies  Registration 

under  Act  of 

(Consolidation)  Act,  1908,  s.  93.  1908. 

See  supra,  pp.  616 — 618. 

Stamps. 

The  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  imposes  a  duty  of  Stamp  duties. 
2s.  6d.  per  cent,  on  a  mortgage  other  than  an  "equitable  mortgage  " 
as  defined  in  sect.  86  (see  infra);  and  by  the  section  last  referred  to, 
the  term  "  mortgage  "  is  defined  in  very  wide  terms.  Under  sect.  88, 
"a  security  for  the  payment  or  repayment  of  money  to  be  lent, 
advanced,  paid,  or  which  may  become  due  upon  an  account  current, 
either  with  or  without  money  previously  due,  is  to  be  charged,  where 
the  total  amount  secured  or  to  be  ultimately  recoverable  is  in  any  way 
limited,  with  the  same  duty  as  a  security  for  the  amount  so  limited," 
and  if  not  limited,  the  security  is  to  be  good  for  advances  up  to  the 
amount  of  the  duty  impressed,  and  in  respect  of  further  advances 
there  must  be  further  duty  impressed. 

The  Stamp  Act,  whilst  imposing  a  duty  of  2s.  Gd.  per  cent,  on  stamps^ 
ordinary  mortgag-es,  provides  that  an  "equitable  mortgage"  is  only 
to  require  a  duty  of  Is.  per  cent.,  and  in  sub-s.  (2)  of  sect.  86  of 
the  Act  an  equitable  mortgage  is  specially  defined  as  follows:  — 

"  For  the  purposes  of  this  Act  the  expression  *  equitable  mortgage  '  means  an 
agreement  or  memorandum,  under  hand  only,  relating  to  the  deposit  of  any 
title  deeds  or  instruments  constituting  or  being  evidence  of  the  title  to  any 
property  whatever  (other  than  stock  or  marketable  security),  or  creating  a 
charge  on  such  property." 

I 

The  revenue  authorities  hold,  that  to  be  an  equitable  mortgage, 
subject  to  the  Is.  duty,  the  instrument  must  contain  little,  if  any- 
thing, more  than  a  memorandum  of  the  deposit  of  the  deeds,  with  an 
undertaking  to  execute  a  legal  mortgage  if  called  on,  and  that  if  a 
power  of  sale  be  inserted,  the  instrument  can  no  longer  be  considered 
an  equitable  mortgage  within  the  definition,  and  is  liable,  therefore, 
to  the  higher  duty  of  2s.  6fZ.  per  cent.  It  is  not  easy  to  understand 
how  this  construction  of  sub-s.  (2)  of  sect.  86  of  the  Act  can  be 
justified,  though  a  certain  fable  of  the  Wolf  and  the  Lamb  makes  it 
quite  intelligible.  The  words  "relating  to"  are  wide.  They  are 
used  in  other  portions  of  the  Act,  and  there  have  been  various 
decisions  in  regard  to  their  meaning.     Thus,  the  Act  contains  an 
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exemption  from  the  agreement  duty  of  any  "agreement,  letter,  or 
memorandum  made  for  or  relating  to  the  sale  of  any  goods,  wares,  or 
merchandise,"  and  on  these  words  it  has  been  held  tliat  the  exemption 
covers  an  agreement  by  vendors  of  goods  to  indemnify  the  purchaser 
or  broker  against  loss  (Curry  v.  Edensor,  3  T.  R.  524);  a  guarantee 
for  payment  of  goods  supplied  to  another  (Warrington  v.  Furber, 
8  East,  242);  and  an  agreement  to  share  in  profit  or  loss  upon  goods 
already  purchased.  Venning  v.  Leckie,  13  East,  7.  And  it  would 
seem  that  a  provision  in  the  agreement  or  memorandum  by  Avay  of 
equitable  mortgage  conferring  a  power  of  sale  is  quite  as  much  a 
matter  relating  to  the  deposit  of  the  deeds  as  the  agreements  referred 
to  in  the  above  cases  were  agreements  relating  to  the  sale  of  goods. 
However,  the  commissioners  always  refu-:e  to  adjudicate  an  instru- 
ment as  duly  stamped  with  the  Is.  duty  where  a  power  of  sale  is 
inserted,  and  no  one  has  yet  been  courageous  enough  to  obtain  a  legal 
decision  on  the  question. 

But  there  is,  of  course,  nothing  to  prevent  the  giving  of  a  power 
of  sale  to  the  equitable  mortgagee  by  a  separate  power  of  attorney 
on  a  10s.  stamp,  and  this  is  not  uncommonly  done. 

And  as  to  security  by  Avritten  proposal,  sec  infra,  p.  1222. 

Section  23  of  the  Stamp  Act,  1891,  provides  as  follows:  — 

(1.)  Every  instrument  under  hand  only  (not  being  a  promissory  note  or 
bill  of  exchange),  given  upon  tlio  occasion  of  the  deposit  of  any  share 
warrant  or  stock  certificate  to  bearer,  or  foreign  or  colonial  share 
certificate,  or  any  security  for  money  transferable  by  delivery,  by 
way  of  security  for  any  loan,  shall  be  deemed  to  be  an  agreement, 
and  shall  be  charged  with  duty  accordingly. 

(2.)  Every  instrument  under  hand  on!y  (not  being  a  promissory  note  or 
bill  of  e.xchange)  making  redeemable  or  qualifying  a  duly  stamped 
transfer,  intended  as  a  security,  of  any  registered  stock  or  market- 
able security,  shall  be  deemed  to  be  an  agreement,  and  shall  be 
charged  with  duty  accordingly. 

(3.)  A  release  or  discharge  of  any  such  instrument  shall  not  be  chargeable 
with  any  ad  valorem  duty. 


This  section,  and  more  especially  sub-s.  (2)  thereof,  is  largely 
made  use  of.  In  construing  it,  it  should  be  remembered  that  by 
sect.  122  of  the  Act  "stock"  includes  any  share  in  any  stocks  or 
funds  transferable  at  the  Bank  of  England  or  at  the  Bank  of  Ireland, 
and  India  promissory  notes,  and  any  share  in  the  stocks  or  funds  of 
any  foreign  or  colonial  state  or  government,  or  in  the  capital  stuck 
or  funded  debt  of  any  county  council,  corporation,  company,  or  society 
in  the  United  Kingdom,  or  of  any  foreign  or  colonial  corporation, 
company,  or  society.  And  "marketable  security"  is  by  the  same 
section  declared  to  mean  "a  security  of  such  description  as  to  be 
capable  of  being  sold  in  any  stock  market  in  the  United  Kingdom." 
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See  also  as  to  marketable  securities,  sect.  82  (1)  of  the  Act,  and  Broion, 
Shipley  d  Co.  v.  C.  I.  R.,  (1895)  2  Q.  B.  598.  The  commissioners 
liold  that  the  "duly  stamped"  transfer  referred  to  in  sect.  23  means 
a  transfer  bearing  a  duty  of  10s.;  or  where  the  ad  valorem  mortgage 
duty  would  be  less  than  10s.,  then  such  loss  amount.  They  also  hold 
that  wliere  the  transaction  is  eilected  by  the  deposit  of  share  certi- 
ficates or  scrip,  or  bills  or  notes  with  a  covering  memorandum  under 
hand  stating  that  the  deposit  has  been  made  as  security  for  a  loan, 
the  memorandum  is  liable  to  the  duty  of  Gd.  as  an  agreement  merely. 
Alpe,  p.  G2. 
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PRECEDENTS. 


The 


Bank,  Limtd. 


Form  678. 

Agreement 
for  deposit 
subject  to 
bank's  usual 
clauses  (set 
out)  [applic- 
able to  land]. 


General  Deposit  Clauses. 

1.  Where  documents  of  title  are  deposited  with  the  bank  by  way 
of  security  the  property  comprised  therein,  or  to  which  the  same 
relates,  is  (unless  otherwise  arranged)  to  stand  as  a  continuing  secu- 
rity for  the  due  satisfaction  of  the  depositors'  liabiliies  to  the  bank, 
whether  incurred  before  or  after  the  deposit,  and  whether  matured 
or  not,  and  whether  incurred  by  the  depositors  alone  or  jointly  with 
others,  and  whether  as  principals  or  sureties,  and  whether  absolute 
or  contingent,  including  liabilities  in  respect  of  advances  and  in 
respect  of  cheques,  bills,  notes,  and  other  negotiable  or  non-negotiable 
instruments  drawn,  accepted,  indorsed,  or  guaranteed,  and  in  respect 
of  interest,  commission,  and  other  usual  banking  charges. 


Sometimes  the  words  following  are  added:  "and  in  respect  of  all  costs, 
charges,  and  expenses  incurred  by  the  bank  in  paying  any  rent,  rates,  taxes,  or 
other  outgoings  in  respect  of  the  mortgaged  property,  or  in  insuring,  repairing, 
maintaining,  managing,  or  realising  any  of  the  mortgaged  property,  or  in 
investigating  the  title  to  such  property." 

Sometimes  a  less  extensive  clause  is  used,  e.f/.,  for  the  due  payment  to  the 
bank  of  the  balance  which  shall  for  the  time  being  be  owing  from  the  depositors 
to  the  bank  on  their  account  current  with  the  bank  for  cheques,  bills,  or  notes 
drawn,  accepted,  or  indorsed  by  the  depositors,  or  for  advances  made  to  them,  or 
for  their  accommodation  or  bcneSt  or  otherwise,  including  interest  with  half- 
yearly  rests,  commission,  and  other  customary  banking  charges. 

An  equitable  mortgagee,  as  a  general  rule,  is  entitled  to  the  same  costs  as  a 
legal  mortgagee.  Louis  v.  John,  9  Sim.  3G6;  Wade  v.  Ward,  4  Drew.  602. 
He  has,  by  implication  of  law,  and  without  special  stipulation,  a  charge  on  the 
mortgaged  premises — 

(1)  For  his  costs  of  preparing  a  legal  mortgage.      National,   ^c.   Bank   v. 

Games,  31  C.  D.  582. 

(2)  For  the  expenses  of  investigating  the  title  with  a  view  to  such  mortgage, 

unless  the  agreement  was  only  to  give  a  mortgage  of  the  depositors' 
interest.     S.C. 

(3)  For  expenses  of  proceedings  to  establish  or  defend  the  mortgagee's  title. 

Godfrey  v.  Watson,  3  Atk.  517;   Blackford  v.  Davis,  4  Ch.  304. 

(4)  For  incidental  legal  proceedings  [or  expense  with  a  view  thereto],  e.g., 

action  against  surety  {Ellison  v.  Wright,  3  Eussell,  450);  correspond- 
ence with  a  surety.     National,  cjc.  Bank  v.  Games,  ubi  supra. 

(5)  For  sums  expended  to  protect  the  security  from  forfeiture  or  detriment, 

e.g.,  premium  on  a  life  policy    (Bellamy  v.   Brickenden,   2  J.   &  H. 
137;   Gill  V.  Downing,  17  Eq.  317);  and  for  lasting  repairs  when  in. 
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possotisioii.     Hhcjund  v.  Jones,  21  C.  D.   170;    Henderson   v.   Ai/lvjai-d,     form  578. 
(1904)  A.  C.  163;   White  v.  Metcalf,  (1903)  2  Ch.  567.  

(6)  For  costs  of  abortive  sale.     Farrer  v.  Lacy,  Ilnrtland  ij-  Co.,  25  CD.  636. 

(7)  For  his  costs  of  an  action  of  redemption  or   foreclosure.      CottereU   v. 

Stratton,  8   Ch.    295;    National,   i;c.    Bank   v.    Games,   31    C.    D.    582. 
But  where  the  mortgage  is  not  by  deed,  there  is  no  implied  charge  for 
moneys    expended    in    insuring    the    mortgaged   premises.      Dobsou    v. 
Land,  8  Ha.  216;   Bellnmy  v.  Briekenden,  2  J.  &  PI.  137.      (As  to  a 
mortgage  by  deed,  see  now  sect.   19  of  the  Conveyancing  and  Law  of 
Property  Act,  1881.) 
It  is  therefore  sometimes  desirable  to  insert  a  special  provision  in  the  contract 
that  the  charge  shall  extend  to  additional  matters  besides  those;  and  it  is  to  bo 
borne  in  mind  that  in  the  event  of  the  Court  at  any  time  directing  an  account 
of   what   is  due   to   the   mortgagee,   reasonable  expenditure   on   the   additional 
matters  will,  without  further  directions  by  the  Court,  !)e  allowed  to  the  mort- 
gagee in  the  account  as  just  allowances.     Blackford,  v.  Davis,  1  Ch.  301  (insur- 
ance and  management) ;   Bompas  v.  King,  33  C.  D.  279. 

In  the  case  last  mentioned,  the  mortgage  (contained  power  to  "  manage  "  thi' 
premises,  which  consisted  of  a  large  building  let  out  in  flats,  and  managed  some- 
what like  a  residential  club.  When  the  mortgagees  took  possession,  it  was 
found  that  many  of  the  tenants  held  under  agreements  which  entitled  them  to 
the  supply  of  cooked  food  at  a  fixed  tariff,  and  to  the  use  of  domestic  servants 
employed  by  the  landlord,  and  the  existence  of  a  power  to  manage  was  held  to 
authorize  the  mortgagees  to  carry  on  the  concern  and  to  claim,  out  of  the  pro- 
ceeds of  sale,  losses  incurred  in  so  carrying  on  the  undertaking. 

2.  All  moneys  from  time  to  time  owing  by  the  depositors  to  the 
bank  are  to  carry  interest  (with  half-yearly  rests),  at  such  rate  as 
may  from  time  to  time  be  agreed  on,  or  otherwise  at  the  rate  of  one 
p.c.p.a.  above  the  minimum  rate  of  the  Bank  of  England  froTn 
time  to  time  prevailing,  but  never  less  than  per  cent. 

Or,  "■  At  the  rate  of  five  per  cent,  per  annum,  or  such  higher  rate  as  shall  bo 
tlio  current  rate  of  interest  for  the  time  being  payable  to  bankers." 

•{.  The  depositors,  on  the  request  of  tlie  bank,  are  to  execute  a 
legal  mortgage  of  the  premises  comprised  in  the  deposited  deeds 
or  documents,  such  mortgage  to  be  prepared  by  the  bank's  solicitors  , 
at  the  expense  of  the  depositors,  and  to  be  in  such  form  and  to 
contain  such  provisions,  including  full  powers  of  sale,  as  the  said 
solicitors  in  the  bank's  interest  may  deem  expedient. 

As  to  the  eft'ect  of  such  a  clause  in  excluding  the  consolidation  section 
(sect.  17)  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  see  Farmer  v. 
Pitt,  (1902)  1  Ch.  954. 

As  to  inserting  in  an  equitable  mortgage  a  declaration  of  trust  with  a  power 
to  appoint  a  new  trustee,  see  London  a-nd  Conntif  Bankinfi  Co.  v.  Goddard . 
(1897)  1  Ch.  642. 

4.  Any  notice  by  way  of  request,  demand,  or  otherwise,  may  be 
•served  by  the  bank  on  the  depositors  in  the  manner  specified  in 
sect.  67  of  the  Conveyancing  and  Law  of  Property  Act,  1881. 

p.  4  \ 
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.5.  In  the  above  claxises,  words  importing  the  pliual  include  the 
4ngxilar,  and  tnee  versa,  and  words  importing  pereorus  inolude 
corporations. 

To  the  above-named  V)aiik. 

Gentlemen, 

I  have  depo-sited  with  you  by  way  ol"  bccux'ity  the  documents 
specified  in  the  schedule  hto  [or  mthin  i,  and  upon  the  footing  of 
the  above  general  deposit  clauses. 

Yours,  &c.. 

The  Schedulk  above  referred  to. 

This)  will  be  divided  into  three  columns,  headed  respectively — Date  of  Docu- 
ment, Parties  to  Document,  Nature  of  Document. 

The  above  is  intended  to  take  effect  as  an  "'  equitable  mortgage  "  within 
sect.  86  of  the  Stamp  Act,  1891  (see  suprn,  p.  1213),  so  as  to  fall  within  the 
1«.  per  cent.  duty.  As  to  the  seemingly  unfounded  objection  of  the  Commis- 
nioners  to  the  insertion  of  a  power  of  sale,  see  auprn.  p.  1213. 

For  power  of  sale,  if  the  objection  is  waived  or  considered  uutcnable,  .st'e 
m/ro,  p.  1219. 

Ak  to  giving  power  of  sale  by  .separate  power  of  attorney,  see  infrn,  p.  1228. 


Form  579. 

Memorandum 
in  shape  of 
Jettei. 


To    THE 


Bank,   Limtd. 


Gentlemen, 

I  have  this  day  deposited  with  you  documents  relating  to ,  in 

order  that  you  may  have  a  charge  on  the  ppty  comprised  therein,  or 
to  which  such  documents  relate,  for  securing  the  due  satisfaction  of 
my  liabilities  to  you,  whether  incurred,  &c.,  as  in  clause  1,  Form  578. 
\lj  desired,  add,  All  moneys,  &c.,  as  in  clause  2,  Form  578.] 
[If  desired,  add,  And  I  undertake  on  your  request,  &c.,  as  in 
clause  3,  Form  578. "| 

Yours,  &c., . 

Sometimes  a  bank  prefers  to  embody  the  conditions  in  the  letter,  a^i  in  the 
ybove  form. 


Form  580. 

Agreement 
for  deposit 
Mimilar  to 
Form  578  [hut 
applicable  to 
regintered 
shares,  stocks, 
debenture?. 


The Bank,  Limtd. 

General  Deposit  Clauses. 

1.  Where  any  shares,  stocks,  bonds,  debentures,  or  other  eecuritiet; 
(below  referred  to  as  "  mortgaged  premises  ")  are,  by  a  deposit  of  the 
documents  of  title  thereto,  or  by  transfer  thereof  to  the  bank  or  trees 
for  the  bank,  or  other-wise,  made  a  security,  they  are  (unless  other- 
wise arranged)  to  stand  as  a  continuing  security,  &c.,  as  in  clause  1 
of  Form  578. 

2.  All  moneys  from  time  to  time  owing  by  the  depositor^^  to  tlie 
bank  are  to  carry  interest,  &o..  as  in  clause  2  of  Form  578. 


FOKMJJ, 


r2\9 


3.  If  at  any  time  tlie  value  of  the  mortg-aged  premises,  taken  at  the    Form  580. 
lowest  market  price  of  the  day,  as  certified  by  a  stockbroker  em- 

ployed  by  the  bank,  shall  not  exceed  the  amount  of  the  depositor's 

liabilities  to  the  bank  by  a  margin  of  at  least  £r ,  the  bank  is 

to  be  at  liberty  to  notify  the  fact  to  the  depositors,  and  they  are 

within  hours  afterwards  to  give  the  bank  additional  securities 

approved  by  the  bank  to  make  up  the  required  margin,  or,  in  the 
alternative,  are  to  pay  to  the  bank  so  much  cash  as  shall  rostore 
the  required  margin. 

4.  The  bank  is  to  have  a  power  to  sell  the  mortgaged  premises  in 
the  terms  of  sub-sect.  1  of  sect.  19  of  the  Conveyancing  and  Law 
of  Property  Act,  1881.  and  sects.  21  and  22  of  the  sd  Act  are  to  be 
applicable  as  if  the  power  of  -sale  were  conferred  by  the  sd  Act,  but 
such  power  is  not  to  be  exercised  unless  and  until  the  depositors  have 
made  default  for  more  than  seven  days  in  the  payment  of  some 
money  hby  secured,  or  in  the  performance  of  their  obligations  to  tlie 
bank,  and  sect.  20  of  the  sd  Act  is  not  to  be  applicable. 

Where  the  ijowcr  of  sale  is  mtidc  exercisoable  when  the  account  is  c1ok<k1 
either  party  may  (lose  the  aceount,  and  the  customer  can  close  it  though  in 
debit.     Berr;/  v.  Halifax  Commercial  Bank,  (1901)  1  Ch.  18K. 

5.  Upon  any  sale  under  the  power  afsd,  a  statutory  declaratiou 
made  by  a  director,  manager,  or  cashier  of  the  bank  that  the 
depositors  have  made  default  as  afsd,  and  that  tiio  power  of  sale 
is  exerciseable,  shall  be  ponclusive  evidence  in  favour  of  any  pur- 
chaser or  other  person  deriving  title  to  tlie  promises  under  such 

Kale. 

6.  The  depositors  are  to  execute  and  sign  from  time  to  time  all 
transfers,  powers  of  attorney,  and  other  documents  which  the  bank 
may  require  for  perfecting  the  bank's  title  to  the  mortgaged  pre- 
mises, or  vesting  the  same,  or  any  of  them,  in  any  purchaser. 

7.  As  regards  transfers  in  blank  handed  to  the  bank  of  any  of 
the  mortgaged  premise'',  which  are  not  transferable  by  deed  exclu- 
-ivoly,  tlie  bank  is  to  be  at  liberty  to  fill  up  the  blanks  in  favour  of 
itself  or  its  nominees.  ' 

8.  Any  notico  by  way  of  request,  demand.  &c..  as  in  clause  4  oj 
Form  578. 

'.♦.  In  the  above  clauses  words  importing  the  plural  number  in- 
tlude  the  singular,  and  vice  versa. 

To  tlic  above-named  bank. 

<  Jentlemen, — 

I  have  deposited  with  you  b}'  way  of  security  the  documents 
specified  in  the  schedule  hto  [or  within],  and  upon  the  footing  of 

the  above  general  deposit  clauses. 

Yours,  &c., 
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Form  580.  The  Schkdule  above  refen-ed  to. 

[List  of  Securities.] 

Note. — It  is  easy  to  embody  tlie  conditions  in  the  letter  if  preferred,  as  ia 
Form  579. 

Notice  in  Lieu  of  Distringas. 

Under  Order  46,  r.  4,  of  the  Supreme  Court  Eules,  any  person  claiming  to 
be  interested  in  any  stock,  shares,  or  securities  of  any  company,  or  dividends 
thereon,  may  obtain  and  serve  a  notice  in  lieu  of  distringas  as  follows:  — 

(a)  He  should  make  an  affidavit  himself,  or  procure  his  solicitor  to  make  an 

affidavit  as  below  (Form  A),  with  such  variations  as  the  circumstances 
may  require. 

(b)  He  should  file,  or  procure  the  tiling  thereof,  in  the  Central  Office  of  the 

Royal  Courts  of  Justice,  with  a  notice,  iis  below  (Form  B),  with  .such 
variations  as  the  circumstances  may  require,  and 

(c)  He  should  obtain  there  an  office  copy  of  the  affidavit,  and  a  duplicate  of 

the  filed  notice  authenticated  by  the  seal  of  the  Central  Office. 

(d)  He  should  serve  such  office  copy  and  duplicate  notice  on  the  company  by 

leaving  the  same  at  the  registered  office  of  the  company. 

The  effect  of  serving  these  documents  is,  that  the  company  is  bound  to 
abstain  from  complying  with  a  request  to  register  a  transfer  of  the  shares  [or 
to  pay  the  dividends  thereon  when  the  notice  extends  thereto]  until  after  due 
notice  of  the  request  has  been  given  to  the  claimant;  but  the  company  may  not, 
by  virtue  of  such  service,  refuse  to  register  or  pay  for  more  than  eight  dayd 
after  the  request  (r.  10).  Nevertheless,  after  the  eight  days,  where  the  com- 
pany sees  that  there  is  a  bond  fide  dispute,  it  may  rest  neutral,  and  leave  the 
parties  to  fight  the  matter  out  in  Court.  Immediately  on  receiving  any  such 
request,  the  company,  acting  by  its  secretary  or  otherwise,  should  give  notice 
in  writing  to  the  claimant,  or  his  solicitors,  stating  that  a  request  has  been 
made  for  registration  of  a  transfer  or  for  payment  of  the  dividends,  and  that 
unless  an  injunction  is  obtained  and  served  on  or  before  a  specified  day,  usually 
within  the  eight  days  above  mentioned,  the  distringas  notice  will  no  longer  be 
regarded.  Upon  receipt  of  such  notice  the  claimant  must,  if  he  wants  to 
prevent  the  transfer  or  payment,  bring  an  action,  and  obtain  in  that  action  an 
injunction  to  restrain  the  transfer  or  payment,  and  if  he  does  not  do  so,  the 
notice  at  the  end  of  the  eight  days  will  fall  to  the  ground.  A  restraining  notice 
may  be  withdrawn  by  the  person  by  whom  or  on  whose  behalf  it  was  given 
(see  Form  D),  and  the  Court  can  vacate  it  by  order  on  motion,  on  notice,  or 
petition,  or  by  summons  at  the  instance  of  any  other  person  claiming  to  be 
interested  (r.  9). 

The  address  given  in  the  restraining  notice  may  be  altered.  (8ee  Form  C 
below,  and  r.  7.) 

Where  the  mortgage,  settlement,  or  other  instrument,  comprises  shares  or 
securities  of  different  companies,  there  must  be  a  separate  affidavit  and  notice 
for  each  company,  and  a  10s.  stamp  will  be  required  on  each  notice.  The 
duplicate  notice  must  be  signed  in  the  same  way  as  the  original  notice.  It  will 
be  sealed  by  the  filing  Department  without  fee.  When  the  claimant  is  a 
married  woman,  the  affidavit  should  state  that  she  is  beneficially  interested  irr 
the  shares  "  as  her  separate  estate."  or  otherwise  "  by  A.  B..  her  next  friend."' 


FORMS. 
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Form  A. 

AFFIDAVIT    FOB    DISTRINGAS. 

(See  Order  46,  it.  4 — 11  of  Supreme  Court  Kules.y 


Form  581. 

Affidavit  for 
distringns. 


In  tiie  High  Court  of  Justice. 
Chancery  Division. 

In  the  matter  [here  state  x-atarc  of  the  document  comprisi/ng  the  shares,  und 
add  the  dtite  ati-d  other  particulars  so  for  as  knovn  to  the  deponent  sir,^'.- 
clent  to  identify  the  documents,  e.g.^. 

In  the  matter  of  an  Indejiture  of  Mortgage  dated  the  day  of ,  and 

made,  &c.,  comprising,  inter  alia, shares  of  £, each  in  the 

Co.,  Limited  [numbered  — — ■  to  inclusive],  standing  in  the  name  of 

A.  B., 

and 

In  the  matter  of  the  Act  of  Parliament  5  Vict.  chap.  5. 

I,  A.  B.,  of  - — -,  in  the  county  of (description),  make  oath  and  say  that 

according  to  the  beet  of  my  knowledge,  information  and  belief,  I  am  [or  if  the 
affidavit  is  made  by  the  solicitor,  say,  "  A.  B.,  of,  &c.,  is  "J  beneficially 
interested  in  the  shares  comprised  in  the  indenture  of  mortgage  above  men- 
tioned, which  shares,  according  to  the  best  of  my  knowledge  and  belief,  now 
consist  of  [or  comprise  amongst  otlicrs]  the  shares  specified  in  the  notice  hereto 
annexed. 

Sworn   by   the  deponent  A.    B.    [state    where   and 

before   whom,  e.g.\   at  my  offic«,  No.    — — , 

New  Square,  Lincoln's   Inn,  in  the  County 

of  Middlesex,  before  me 

R.   D., 
A  Commissioner  to  administer  Oaths  in  the  Supreme 

Court  of  Judicature  in  England. 

Note. — This  affidavit  is  filed  on  behalf  of  A.  B.,  whose  address  is  [here  state 
address  for  sermoe'\. 

N.B. — The  ab(Tve  note  must  be  indorsed  on  the  affidavit.    See  Order  38,  r.  10. 


Form  B. 

DISTRINGAS    NOTICK   TO   BE    ANNEXED    TO   AFFIDAVIT. 

{Title  as  in  preceding  Form.) 

To  the Co.,  Limited. 

Take  notice  that  the  share*  oompri«!ed  in  and  now  subject  to  the  indenture 
of  mortgage  referred  to  in  the  ;iffidavit  to  which  this  notice  is  annexed  consist 

of  the  following  particular**,  that  is  to  say,  shares  of  & each  in  the 

capital  of  the Co.,  Limited  [numbered to inclusive],  standing  in 

the  name  of . 

This  notice  is  intended  to  stop  the  tran.sfer  of  the  said  shares  only,  and  not 
the  receipt  of  dividends  [or  the  receipt  of  dividends  on  the  shares  as  well  as 
the  transfer  of  the  shares]. 

(Signed) 

N.B. — This  notice  must  l)e  f-ignwl  )>y  the  deponent  to  the  affidavit  to  which  it 
18  annexed. 


Form  582. 

Distringas 
notice 
annexed  to 
affidavit. 
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Form  583. 

Notice  as  to 
address. 


Form  C. 

XOTICE   AS   TO    ADDRESS. 

(Title  as  in  Form  A.) 

To  the Co.,  Limited. 

I  beg  to  give  you  notice  that  my  addi-e>s,  or  tiie  uddredi  of  A.  B..  i>  now 

at instead  of  at ,  as  mentioned  in  the  affidavit  and  notice  tiled  by  me 

lor  on  my  behalf,  or  by  or  on  behalf  of  the  said  A.  K.]  on  the day  of . 

(Signed) 

IHere  state  the  nome  and  addre-i.'i  of  the  person  gi>ying  the  notice,  or  of  his 

solicitor. 1 
Order  4ti,  r.  7,  allows  alteration  of  address. 


Form  583a. 

Withdrawal 
notice. 


Form  D. 

WITHDE.4W.\I.    MOTICE. 

{Tiiie  a.?   in  Form   A.) 

To  the  Co.,  Limited. 

I  beg  to  give  you  notice  that  I  hereby  withdraw  the  notice  given  by  me,  or  on 

my  behalf,  on  or  about  the day  of ,  which  notice  restrained  the  tramjfer 

of shares  of  £ each  standing  in  the  name  of [Hf^e  add  the  namo* 

of  the  persons  in  whose  names  the  shares  arc  standing,  and  if  the  notice  applied 
to  the  dividends  also,  and  the  dividends  due  and  to  accrue  duo  thereon.] 

Dated  this day  of . 

(Signed)         A.  B.,  of . 

Witness  to  the  signature  of  A.  B. 


Form  584. 

Proposal  foi- 
deposit  iu 
order  to 
obtain  over- 
draft. 


To    THE 


Bank,  Limtd. 


\Conditio)is  as  in  Form  -578,  or  Form  .580.  as  suitable.] 
Gentlemen, 

We,  the  Coy,  Limtd,  beg  to  make  to  you  the  proposal 

following-,  that  is  to  say:^ — 

1.  That  we  shall  deposit  with  you,  by  way  of  securit> ,  on  the 
footing  of  the  above  general  deposit  conditions,  the  documents 
specified  in  the  schedule  hto. 

2.  That  you  shall  thereupon  allow  us  an  overdiaft,  not  exceeding 
at  any  one  time  £ — — . 

3.  That  we  shall  forthwith,  after  youi-  acceptance  of  tliis  proposal, 
execute  such  powers  of  attorney  as  you  may  require  for  enabling 
you  to  transfer  the  mortgaged  ppty  to  any  purchaser  or  purchasers 

4.  That  we  shall  also  furnish  you  with  an  approved  a:uarantee  for 
£ .  "  ^  - 

Be  so  good  a.s  to  notify  to  us  your  acceptance  of  this  proposal. 

For  the  Coy,  Limtd. 

.  Secretary. 


FORMS. 


■  vm 


it  mav   be   that   the   loan  is   one   only   for  a  short    time,   and  that   to   expend 

s    ed    per  It.   on  stamp  duty,  or  even   Is.  per  cent.,  is  more  than   .t  i. 

;ossible  Z  atford.     Moreover,  it  may  not  be  practicable  to  bnng  the  seo.r.t.es 

w°^t  the  if  per  cent,  duty,  ..,.,  where  it  is  desired  that  there  should  be  a 

p^wer  of    ale      In  such  cases  it  is  not  uncommon  to  deal  with  the  matter  by  way 

of TitW-.-^^,  as  above,  to  be  accepted  oruU,  by  the  bank.     The  proposal 

n  luch  ease  requir;s  no  stamp,  for  the  agreement  is  an  oral  one.     boc  sup>a 

"  338      Nevertheless,  the  proposal  constitutes  an  efficient  memoran^lam  of  th.- 

a'rr^^^'ement  when   oUy   accepted,  and  in   effect  invests   the   bank   w.th   the 

desired  secnrities  and  powers.     Supra,  p.    1184. 

When,  a  security  by  way  of  deposit  is  given  by  deed,  the  following  clause 
can  be  inseited  in  the  letter:  — 

•'  And  we  hby  irrevocably  aL^poiat  you  w  be  our  aUoruey  to  convey    E^5rm585. 
the  leeal  estate  in  the  mortgaged  premises  or  any  pt  thof,  to  an}   p^^^^  ^^. 
purchaser  or  purchasers   thof,  upon  any  sale   under   the  sUtutx>ry  attorney  w 
power,  and  to  execute  and  do  all  deeds,  instrumente,  and  things  requ  -  ^^^.^^^^,. 
lite  for  that  purpose:  and  sect.  20  of  the  Conveyancing  Act,  1881. 
is  not  t/o  apply." 


TllK  Gov,   LlMTD. 

General  Deposit  Clauses. 

UKAKER    SECi  lUTlKS. 


Form  686. 

Agreement 

for  deposit  of 
securitieH  \f> 
bearer. 


J     Where  any  securiti(>s  .o  bourer  are  deposited  with  the  bank  by 
way  of  security,  they  are  (unless  otherwise  arranged)  to  stand  as  a 
continuing  secmat>%  &c.    [Clause  1  of  Form  578.] 
"    All  moneys,  &c.    [Clause  2  of  Form  5 7 8. J 

K  at  any  time  the  value,  &c.     [Clause  3  of  Form  58(J  J 
The  bank  is  to  have  a  power  to  sell,  &c.    [Clause  4  of  Form  .>8().] 
Any  notice,  &c.    [Clause  4  of  Form  578.]  ,   .     ,   ^      , 

.  In  the  above  clauses  words  importing  the  plural  include  die 
singular,  and  vice  versa,  and  the  e.xpression  "securities"  incudes 
any  shares  or  stock  warrants  to  beai^r,  debentures  to  bearer,  and  any 
bonds,  certificates,  and  other  instruments  passing  title  by  delivery, 
whether  negotiable  or  not. 

iAU  form  of  letter  as  in  Form  580,  mth  .rhedule  of  securities.] 
As  to  deposit  l,y  way  of  security  of  be.r.-r  securities,  see  s.pr.,  p.  1186. 


;i. 
4. 

5. 
6. 


The Bank,  Limtu.  _^^^^^^^^L 

All  stock  and  shares,  and  all  securities,  marketable  or  otherwise,  as  GeW 
weU  as  bills  of  exchange,  promissory  notes,  scrip,  bills  of  lading,  doci.  ,,,^rity. 
warrants,  deliverv  orders,  and  cash,  which,  or  the  certificates  or  docn- 
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Form  587.  mente  relating-  to  which,  are  uow,  or  may  at  any  time  hereafter  be. 
lodged  A^th  or  held  by  you  on  [my]  account,  or  which  have  been  or 
may  be  transferred  to  you  or  your  nominees,  or  registered  in  your  or 

their  name  or  names  by  or  for ,  whetliei-  lodged,  held,  treat^id. 

or  registered  for  safe  custody,  collection,  security,  or  other  specific 
purpose,,  or  generally,  shall  be  and  remain  a  continuing  security  for 
the  due  payment  and  satisfaction  of  all  [myj  liabilities  to  yoa  what- 
soever for  the  time  being  and  from  time  to  time,  whether  matured  or 
not,  and  whether  incurred  by  [me]  alone  or  jointly  with  others,  and 
whether  as  jjrinciiial  or  suretj',  including  liabilities  in  respect  of 
advances,  whether  on  account  current  or  otherwise,  and  in  respect  of 
bills,  notes,  jand  other  negotiable  or  non -negotiable  instruments 
drawn,  accepted,  indorsed,  signed,  or  guaranteed  by  — ,  which 
you  may  have  discounted,  taken  up,  made  advances  on,  or  become 
interested  in,  together  with  interest,  commission,  banking  charges, 
law  and  other  costs,  charges,  and  expen.ses,  and  all  moneys  from  time 
to  time  owing  to  you,  to  carry  interest,  with  half-yearly  rests,  at  the 
rate  of  5  p.c.p.a.,  unless  any  special  rate  be  agreed  on. 

And  if make  default  in  payment  to  you  of  any  moneys  secured 

hby  for days  after  payment  in  "writing,  you  shall  have  po\\er  to 

sell  the  premises  hby  charg-ed  in  the  terms  of  paragraph  1  of  sect.  19 
of  the  Conveyancing  and  Law  of  Property  Act,  1881,  and  sects.  21 
and  22  of  the  sd  Act  shall  apply  as  if  the  power  of  sale  hby  conferred 
were  conferi-ed  by  the  sd  Act,  and  a  certificate  by  any  one  of  your 
managers  that  such  power  of  sale  has  arisen  shall  be  conclusive  in 
favour  of  any  purchaser. 

undertake  from  time  to  time  to  execute  and  sign  all  transfers. 

powers  of  attorney,  and  other  documents  which  you  may  require  for 
perfecting  your  title,  and  for  vesting  or  enabling  you  to  vest  the  ppty 
in  any  purchaser  or  nominee. 

In  the  event  of  the  premises  being  considered  by  you  at  any  time 

an  insufficient  security,  undertake  on  your  request  to  furnish 

such  further  securities  as  you  may  require. 

Any  notice  by  way  of  request  or  otherwise  may  be  served  by  you 
on  me  in  the  manner  provided  in  sect.  67  of  the  sd  Act. 

The  above  form  is  sometimes  used,  but  the  Revenue  authorities  (see  p.  1213^ 
object  to  the  power  of  sale.  The  form  can  readily  be  converted  into  a  propoea]. 
See  Form  584. 


Form  688. 

Agreement 
for  deposit 
of  goods 
warrants. 


The  Bank,  Limtd. 

General  Deposit  Clauses. 

GOODS  WARRANTS. 

1 .  Where  warrants  for  goods  are  deposited  with  the  bank  by  way 
of  security  the  same  are  (unless  otherwise  arranged)  to  stand,  &c. 
[Claiise  1  of  Form  .=578.] 


FORM8. 
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'2.   All  moae3\«.  Am-.     [Clause  2  of  Form  580.] 

3.  If  at  any  time  the  value,  &c.     [Clause  3  of  Form  580.] 

4.  The  bank  is  to  have  power  to  sell  the  goods  in  the  terms,  &c. 
[Clause  4  of  Form  580.] 

5.  The  bank  is  to  be  at  libert}'  to  sample  all  or  auy  of  the  goods, 
and  to  insure  the  goods  against  fire,  loss  and  damage,  and  to  debit  the 
depositors  with  the  premiums,  or  to  repny  the  same  out  of  the  pro- 
teeds  of  the  goods. 

6.  Notice.     [Clause  4  of  Form  578.] 

7.  Inter])retation.     [(lause  .5  of  Form  .j78.1 

To  the  above-named  bank. 

Gentlemen, 

I  have  deposited  with  you,  by  way  of  security,  the  warrant-^ 
specified  in  the  schedule  hto  [or  Avithin],  and  upon  the  footing  of 
the  above  general  deposit  clauses.  Tlie  present  market  value  of  the 
goods  is  as  stated  below.  Yours,  &c., 


Form  588. 


Schedule. 


To    THE 


CoY,    LiMTD. 


In  oonson  of  tlie  sum  of  £ this  day  lent  by  you  to  us.  The 

Coiporation,  Limtd,  we  have  deposited  with  you  the  securities  speci- 
fied in  the  schedule  hto. 

The  followino-  are  the  terms  on  whi'li  the  loan  and  dejiosit  are 
made:- 

1 .  We  are  forthwith  U)  pay  to  you  a  eomini.ssion  of  £ ■  as  a 

premium  for  the  loan. 

2 .  The  loan  is  to  be  repaid  by  us  on  the day  of . 

.'i.  The  loan  is  to  carry  interest  at  the  rate  of  7  p.c.p.a.,  but  if  the 
loan  is  repaid  on  the  above  date,  veith  interest  at  the  rate  of  5  p.c.p.a ., 
you  are  to  accept  the  lower  rate  of  interest  in  lieu  of  the  first-mentd 
rate. 

4.   If  ihe  loan  is  not  repaid  on  the  sd  — — •  day  of ,  it  shall 

thenceforth  carry  interest  at  the  rate  of  10  p.c.p.a..  payable  quarterly 
on  the  usTial  quarter  days. 

Such  a  provision  for  raising  the  rate  of  interest  after  the  time  passed  for 
repayment  of  the  loan  is  valid.  It  is  not  a  penalty  against  which  equity 
will  grant  relief.     Herbert  v.  Salisbury,  ^c.  Co.,  2  Eq.  221. 

As  to  the  meaning  of  "  punctually  "  with  reference  to  payments  under  mort- 
gages, see  Leeds  and  Hanley  Theatre  of  Varieties  v.  Broadbent,  (1898)  1  Ch. 
343;  reversing  Kekewich,  J.     It  means  "at  the  time  specified." 


Form  689. 

Agreement 
for  deposit  of 
securities  to 
secure  loan  of 
specified  sum. 


5.   The  deposited  securities  are  to  be  held  by  you  as  a  security  for 
the  repayment  of  the  loan  and  the  interest  thjereon. 
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Form  689. 


ti.  If  at  any  time  the  value  of  the  seouriiie.s  I'or  the  time  heiny^ 
deposited  with  you  on  the  looting  of  thiw  memdum,  taken  at  the  lowest 
market  price  of  the  day  as  certified  by  a  stockbroker  employed  by 
vou,  shall  not  exceed  the  amount  due  io  yon  on  the  security  thof 
by  a  margin  of  at  least  — —  p.c,  you  are  to  be  at  lil)erty  to  notify 
to  U8  the  fact,  and  we  will,  within  twent3-four  iiours  afterwards-, 
deposit  with  vou  additional  securities  lo  your  natisfaction  to  make  ujv 
the  required  margin,  and  in  default  you  may,  by  a  further  aotice  to 
u*;,  call  in  the  loan,  and  the  same  shall  thereupon  immediately  become 
payable . 

7.  On  our  failing  to  repay  the  loan  witli  interest  on  its  becoming 
repayable,  you  are  to  have  po\ver  to  sell  the  deposited  securities  jn 
the  terms  of  sub-s.  1  of  seot.  19  of  the  Conveyancing  and  LAw  of 
Property  Act,  1881,  and  sects.  21  and  22  of  the  sd  Act  are  to  l^e 
applicable  as  if  the  power  of  sale  were  conferred  by  the  sd  Act,  but 
such  power  is  not  to  be  exercised  unless  and  until  depositors  have 
made  default  in  the  payment  of  money  hby  secured  or  in  the  per- 
formance of  their  obligations  to  the  bank. 


Where  sharea,  stock,  oi'  debentures  are  mortgaged  to  secure  payment  of  » 
sum  on  a  specified  day,  and  the  mortgage  contains  no  power  of  sale,  and  is  not 
under  seal,  the  mortgagee  has  ati  implied  power  to  sell  after  the  mortgagor  lias 
made  default,  and  a  reasonable  notice  has  been  given  by  the  mortgagee  calling 
for  payment,  and  informing  the  mortgagor  that  in  default  the  mortgagee  will 
be  in  a  position  to  enforce  his  rights.  Drrerfffi  v.  Sandeman.  Clark  ^  Co.y 
(1902)  1  Ch.  579 

As  to  tender  by  mortgagor  after  expiry  of  notice,  see  Kd)HOiidxo/i  v.  CopflcnH . 
(1911)  2  Ch.  301. 

8.  Upon  any  sale,  &c.     [Clause  5  of  Form  580.] 
Ix  WITNESS  whereof  we  liave  caused  this  memdum  to  be  signed  l)y 
our  managing  direct-or  on  our  behalf  this day  of . 


Form  590. 

Another. 


AN  AGREEMT,  Ac— The  — -  Coy,   Limtd  (hnftr  caUed   "  tlie 

CO}'"),  of  the  one  pt,  and  Bank,  Limtd  (hnftr  called    'the 

bank  "),  of  the  other  pt. 

Whereas  the  coy  is  the  owner,  free  from  incumbrances,  of  the 
several  stocks,  shares,  and  securities,  the  short  particulars  of  which 
are  set  forth  in  the  schedule  hto.  and  which  stocks,  shares,  and 
securities  are  hnftr  referred  to  as    "the  scheduled  investments." 

And  whereas  the  coy  has  applied  to  the  bank  to  make  an  advance 
to  the  coy  of  the  sum  of  12.000Z..  which  the  bank  has  consenteH  to  do 
upon  the  terms  hnftr  set  forth. 

Now  THEREFORE  IT  IS   AGREED  aS   foUo  WS:  — 

1.  The  bank  shall,  on  the  signature  hof,  a«ivanoe  to  the  ooy  rhe 
sum  of  12.000Z. 
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2.   Tlie  coy  shall,  on  the day  of ,  repay  to  the  bank  the  ed    Form  590 

sum  of  12,000Z. 

o.  The  sd  sum  of  12,000Z.,  or  so  much  thof  as  .shall  for  the  time 
being-  remain  due,  shall  carry  interest  at  the  rate  of  4  ]).c.p.a.,  or 

at  the  Bank  of  England  rate  if  more  than  4  p.c,  up  tti  the  sd 

day  of  — —  from  the  date  hof,  and  such  interest  is  to  be  pd  ou  the 
-d of . 

4.  The  coy  is  to  be  at  liberty  to  pay  off  the  whole  or  any  pt  of 

the  sd  sum  of  12,000?.,  at  any  time  or  times  before  tlio  sd day  <if 

,  Avithout  being  required  to  give  any  previous  notice  of  itvS  inten- 
tion so  to  do,  and  as  and  whenever  any  such  payment  is  made  the  bank 
shall,  subject  as  hnftr  provided,  re-transfer  to  the  coy  a  proportional e 
pt  of  each  of  the  scheduled  investments. 

5.  If  the  coy  shall,  on  the  sd  — —  day  of ,  make  default  in 

payment  of  the  sd  sum  of  12,0002.,  or  so  much  thof  as  shall  then  be 
due,  the  C03'  shall  pay  interest  on  such  sura,  or  so  much  thof  as  shall 
then  be  due.  at  the  rate  of  4  p.c. p. a.  from  that  day,  or  at  the  Bank 
of  England  rate  if  more  than  4  p.c,  until  full  payment  of  the  sd  sum 
of  12,000^  has  been  made. 

(j.  The  coy  shall  forthwith  transfer  to  the  bank  the  scheduled 
investments,  and  shall,  save  as  regards  those  (if  any)  transferable  by 
delivery,  forth Avith  procure  the  bank  to  be  registered  as  the  holders 
thof,  and  the  bank  shall  hold  the  scheduled  investments  a.s  security 
for  the  payment  of  all  moneys  payable  to  the  bank  iiereunder,  and  if 
the  coy  do  not  duly  comply  with  this  clause  the  bank  may  at  any  time 
call  in  tlio  sd  siiiii  of  12.0()(»r.  and  llic  same  shall  thereu]Hiii  lifM-oiiK^ 
payable . 

7.  If  the  sd  sum  of  12,000Z.  is  not  fully  ])d  oil  on  or  before  the 

day  of ,  the  statutory  power  of  sale  hnftr  mentd  shall  immediately 

b'  come  exereiseable  by  the  bank  as  reg-axds  the  scheduled  invest- 
ments, or  such  pt  thof  as  shall  not  previously  have  been  ti'ansferred 
under  clause  4  hof. 

8.  All  moneys  i"eceive<l   by   the   bank  in  respect  of  any  sale  or       , 
enforcement  or  otheiwise  under  tliis  security,  whether  the  same  shall 
have  been  received  before  or  after  the  sd  — —  day  of  — — ,  shall  b<' 
applied:  first,  in  payment  of  all  costs  and  expenses  of  and  incident 

To  any  such  sale  or  enforcement,  or  getting  in  of  such  moneys;  and, 
secondly,  in  or  towards  satisfaction  of  the  principal  moneys  and 
interest  owing  hereunder,  and  the  surplus  (if  any)  shall  be  pd  to  the 
coy. 

9.  If,  before  the  sd  sum  of  12,000Z.  Ls  fully  pd,  the  debentures  of 

The  ■  Coy,  Limtd,  referred  to  in  the  schedule  hto,  shall  become 

enforceable  by  reason  of  any  default  or  otherwise  on  the  pt  of  suoh 
coy,  the  ooy  shall  forthwith,  at  the  request  of  the  bank,  take  such 
steps  in  regard  to  the  enforcement  thof  for  tlie  benefit  of  the  b-^ink 
us  the  bank  may  think  expedient  and  req^uire. 
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Form  590.  10.  All  dividends  and  interest  from  time  to  time  received  by  the 
bank  in  respect  of  tlie  scheduled  investments  ■shall  be  dealt  with  in 
accordance  with  clause  8  hof. 

11.  The  statutory  power  of  sale  conferred  by  the  Conveyancing 
and  Law  of  Property  Act,  1881,  is  to  be  applicable  hto,  but  sect.  20 
of  the  sd  Act  is  not  to  apply  hto. 

As  to  implied  power  of  sale,  see  sitpta,  p.  I22t),  note  to  clause  7. 

12.  When  and  so  soon  as  all  principal  and  other  moneys  and 
interest  owing  on  the  security  hof  shall  have  been  satisfied,  the  bank 
shall  re-transfer  to  the  coy,  or  as  it  may  direct,  the  scheduled  invest  - 
ments,  or  sucli  part  thof  as  shall  not  previously  have  been  sold  or 
re-transfeiTed. 


As  WITNESS,  &c. 


The  Schedule  above  referred  to. 


Form  691. 

Advances  on 
debentures 
payable  on 
rl  emand. 


— -  Coy,  Limtd  (hnftr 
-  Bank,  Limtd  (hnftr 


AN  AGKEEMT  made,  &c.,  between  The 
called  "the  coy  ")  of  the  one  pt,  and  The  — 
called   'the  bank  ")  of  the  other  pt. 
Whereby  it  is  agreed  as  follows:  — 

1.  The  bank  is  forthwith  to  make  to  the  coy  a  loan  of  10,000i..  and 
a.s  .security  for  the  payment  thof,  with  interest,  the  coy  is  to  issue  to 
the  bank  ten  debentures  of  tlie  coy  each  for  the  sum  of  1, 000 Z.,  framed 
in  accordance  with  the  form  which  h;is  already  been  approved  by  the 
pai'ties  hto. 

[See  Form  in  note  beloiv.] 

2.  If  the  coy  duly  pays  the  interest  on  the  sd  debentures  on  the 
days  thereby  fixed  for  the  payment  of  the  same,  or  within  fourteen 
days  after  each  of  the  sd  days  resply,  and  duly  pays  the  principal 
moneys  secured  by  such  of  the  sd  debentures  as  shall  for  the  time 
being  be  payable,  or  within  foxirteen  days  after  the  same  shall 
become  payable,  then  the  bank  shall  not  demand  payment  of  the  sd 
debentures  otherwise  tlian  as  follows,  that  is  to  say: — 

One  of  the  sd  debentures  may  be  called  in  at  any  time  after  the 

day  of  . 

Two  of  the  sd  debentures  may  be  called  in  at  any  time  after  the 

day  of ,  &c.,  &c. 

3.  The  provisions  of  the  last  preceding  clause  shall  cease  to  operate 
if  an  order  shall  be  made,  or  an  effective  resolution  shall  be  passed, 
for  the  winding-up  of  the  coy. 

4.  As  and  when  each  debenture  is  pd  off  the  bank  shall,  on  the 
i-ec^uest  of  the  coy,  deliver  up  the  same  to  the  ooy  to  be  cancelled. 

As  V^'ITNESS,  &c. 
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The  debenture  referred  to  will  be  in  the  terms  following: —  Form  5.91. 

The Coy,  Limtd. 

Issue  of  ten  debentures  of  1,000^.  each,  all  ranking  pari  pd-^s". 
No.  .  Debenture.  1,000^. 

1.  The Coy,  Limtd  (hnftr  called  '•  the  coy  "),  will  on  demand  pay  to  tlie 

Bank,  Limtd  (hnftr  caUed  "  the  bank  "),  the  sum  of  1,000?. 

Ab  to  meaning  of  words  "  on  demand,"  see  English  Bank  of  River  Plate,  69 
L.  T.   14. 

2.  The  coy  will  in  the  meantime,  until  such  payment,  pay  to  the  bank  interest 
on  the  said  sum  of  1,OOOL  at  the  rate  of p.c.p.a.  by  equal  half-yearly  pay- 
ments on  every  day  of  and  day  of  in  each  such  year,  the 

first  of  such  half-yearly  payments  to  be  made  on  the day  of next. 

3.  The  coy  hby  charges  with  such  payments  its  undertaking  and  all  its  ppty 
whatsoever  and  wheresoever,  botli  present  and  future,  including  its  uncalled 
capital  for  the  time  being. 

4.  This  debenture  is  one  of  a  series  of  ten  debentures  each  for  securing  the 
principal  sum  of  1,000/.  The  debentures  of  the  sd  series  are  all  to  rank  pari 
pasnv,  in  point  of  charge  on  the  ppty  hby  charged  without  any  preference  or 
priority  one  over  another,  and  such  charge  as  regards  the  coy's  land,  goodwill, 
and  uncalled  capital  is  to  be  a  specific  charge,  and  as  regards  the  coy's  other 
assets  is  to  be  a  floating  security,  but  so  that  the  coy  is  not  to  be  at  liberty  to 
create  any  mortgage  or  charge  in  priority  to  the  sd  debentures. 

5.  The  coy  may  at  any  time  give  notice  in  writing  to  the  bank  of  its  intention 
to  pay  off  this  debenture,  and  upon  the  expiration  of  one  calendar  month  from 
such  notice  being  given  the  principal  moneys  hby  secured  shall  become  payable. 

(>.  None  of  the  now  uncalled  capital  of  the  coy  shall,  whilst  this  debenture  is 
outstanding,  be  called  up  or  received  in  advance  of  calls  without  the  consent 
in  writing  of  the  bank,  and  if  the  sama  is  called  up  with  or  without  such  consent, 
tlie  amount  shall  be  made  payable  to  the  bank  and  to  no  other  person  or  persons, 
and  shall  be  applicable  in  or  towards  payment  of  the  moneys  owing  from  the 
coy  to  the  bank. 

7.  The  ppal  moneys  hby  secured  shall  immediately  become  payable  if  an 
order  is  made,  or  an  effective  resolution  is  passed  for  the  winding-up  of  the  coy. 

8.  At  any  time  after  the  ppal  moneys  hby  secured  become  payable  the  bank 
may,  by  instrument   in  writing,  appoint  any   person  or   persons,  whether   an 
officer  of  the  bank  or  not,  to  be  a  receiver  or  receivers  of  the  premises  hby 
charged,  and  a  receiver  so  appointed  shall  have  power,  &c.     \_As  in  Form  at  ^ 
p.  1253.] 

9.  The  debentures  of    this  series  are  issued    to    the    bank    pursuant    to  an 

agreemt  dated  the  day  of  ,  and  made  between  the  coy  and  the  bank. 

and  subject  to  the  provisions  thof. 

Given,  i:c. 


MEMDUM  of  AGREEMT,  made  the day  of 


between    Form  592 


Coy,  Limtd  fhnftr  called  "the  coy"),  of  the  one  part,  jigmorandmr 
—  Bank,  Limtd  (hnftr  called  "the  bank"),  of  the  other  as  to  deposit 


The  

and  the  - 

part. 

Whereas  the  coy  has  a  current  account  with  the  bank,  and  from  rent  account. 

rime  to  time  the  baiik  allows  the  cov  to  overdxaw  such  account,  K'^citala. 


of  debenturen 
to  secure  cur- 
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Debenture 
to  be  security 
for  acconnt. 


"Wliat  is 
rfjnal  balance. 


and  as  it  may  allow  further  overdrafts,  the  coy  has,  with  the  privity 
of  the  baak  [or  with  A.  and  B.  as  trees  for  the  bank],  issued  to  and 
deposited  with  it  a  debenture  for  £— ,  charging  the  undertaking 
of  the  coy.  Now,  therefore,  it  is  agreed  and  deci,\red  as 
follows:  — 

1.  The  sd  debenture  is  to  stand  as  a  securit}-  to  the  bank  for  tiie 
payment  of  the  final  balance  on  the  sd  current  account,  including 
therein  all  usual  and  accustomed  bankers'  charges,  and  commission, 
together  with  interest  on  such  final  balance  until  payment  at  the  rate 
of  5  p.c.p.a. 

2.  For  the  pvu'poses  hof  the  final  balance  afsd  means  such  sums 
as,  upon  the  closing  at  any  time  of  the  current  account  of  the  coy  by 
either  party,  shall  be  found  due  thereon  to  the  bank;  and  accord- 
ingly pavments  to  the  credit  of  the  account,  so  long  as  tlie  same 
yhall  be  current,  shall  not  be  deemed  to  be  made  in  or  towards 
discharge  of  the  sd  debenture. 

Sect.  104  (2)  of  the  Companies  (Consolidation)  .Vet,  1908,  now  provides  tlmt: 
"  Where  a  company  has  either  before  or  after  the  passing  of  this  Act  deposit<'d 
any  of  its  debentures  to  secure  advances  from  time  to  time  on  current  account  or 
otherwise,  the  debentures  shall  not  be  deemed  to  have  been  redeemed  by 
reason  only  of  the  account  of  the  company  having  ceased  to  be  in  debt  whilst 
the  debentures  remained  so  deposited." 


Ho  prior 
inortgatre. 


3.  The  coy  hb}-  declares  that  there  is  no  mortgage  or  charge  on  its 
ppty  or  assets  having  priority  to  or  ranking  pari  passu  with  the  sd 
debenture,  and  that  the  coy  will  not  at  any  time  during  the  con- 
tinuance of  this  security  create  any  mortgage  or  charge  ranking, 
or  which  can  by  any  means  be  made  to  rank,  in  priority  to  or  pari 
passu  with  such  debenture. 

As  witness,  &c. 


Torm  593.        AN  AGREEMT  made  the day  of ,  between  the Coy. 

Another  Limtd  (hnftr  called  '"  the  coy  ")  of  the  first  part,  the  ■  Banking 

where  deben-    Coy,  Limtd  (hnftr  called  ''the  bank")  of  the  second  part,  and  -  — 


tures  put  into       ^ 
names  of 


and 


of 


(hnftr  called  'the  present  trees'"^  of  the 


trustees.  third  part. 

Whereby  it  is  agreed  as  follows:  — 

1.  The  coy  shall  forthwith  create  and  issue  [second!  deben- 
tures of  the  coy  for  100?.  each,  which  are  to  be  charged  on  the 
coy's  undertaking  pari  passu  and  are  to  rank  as  a  first  charge  on 
the  coy's   undertaking  immediately  after  and  in  subordination  to 

the  existing  first  debentures  of  the  coy  for  £ ,  and  are  to  be 

further  secured  by  a  trust  deed  in  a  form  approved  by  the  bank 
creating  a  specific  charge  on  the  freehold  and  leasehold  property 
of  the  coy  specified  in  the  schedule  hereto,  subject  onlv  as  to  .such 
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ot  the  sd  fieehoid  aad  leasehold  propeity  a.s  is  ihexeby  speciiically    Form  593. 

enlarged  (o  the  specific  charge  created  by  an  indenture  dated,  &c.  and  — 

made,  &c.,  and  creating  a  floating  charge  upon  all  the  other  assets  of 

(he  coy  for  the  time  being,  present  and  future,  including  its  uncalled 

capital,  and  (iontainiug  covenants  on  the  part  of  the  coy,  &c.     The 

said  [second]  debentures  are  to  be  framed  in  accordance  with  the 

form  to  be  scheduled  to  the  trust  deed  and  are  to  be  issued  exclu- 

«vely  to  the  bank  or  its  nominees  as  hereinafter  provided,  and 

-are  not  to  be  issued  to  any  other  person  or  persons  or  coy. 

2.  The  coy  shall  not,  during  the  continuance  of  this  agreemt, 
without  the  previous  consent  in  writing  of  the  bank  and  the  present 
trees  or  other  the  trees  or  tree  for  the  time  being  hereof  (hereinafter 
called  the  trees  or  tree),  create  any  mortgage  or  charge  ranking  in 
priority  to  or  pari  passu  with  the  charge  hereby  agreed  to  be  created, 
nor  exercise  the  power  reserved  to  it  by  the  said  indenture  of  tlw 

Juue, ,  of  issuing  further  debentures  entitled  pari  passu 

to  the  benefit  of  such  indenture. 

3.  The  coy  is  forthwith  to  issue  the  whole  of  tlie  said  [second] 
•debentures  to  the  present  U-ustees  a«  nominees  of  the  bank,  and  the 
.same  are  to  be  deposited  with  the  bank,  and  thereupon  the  bank  is 
by  way  of  advance  to  place  the  sum  of  [20,000Z.]  to  the  credit  of  the 
ooy's  (Hirrent  account,  and  is  to  debit  the  amount  to  the  coy's  loan 
account  (now  to  be  opened)  [and  further,  the  bank  is  from  time  to 
time  as  and  when  the  coy  shall  request  to  make  to  the  coy  furllit>r 
advances  up  to  a  further  ■iO,OOOZ.  beyond  the  said  sum  of  20,000?. 
])y  crediting  the  coy's  current  account  and  debiting  the  coy's  loan 
account  mth  the  amount  of  such  further  advance:  Provided  always 
that  the  obligation  of  the  bank  to  make  any  further  advance  to  the 
coy  beyond  the  said  20,000?.  shall  cease  in  the  event  of  any  failure 
on  the  part  of  the  coy  to  observe  and  perform  all  or  any  of  the 
obligations  imposed  upon  it  hereby  or  by  the  said  intended  trust 
deed  or  second  debentures]. 

4.  The  said  loan  account  is  also  from  time  to  time  to  be  debited 
[with  all  further  advances  from  time  to  time  made  by  the  bank  to  » 
the  coy  on  the  footing  that  they  are  to  be  debited  to  such  account, 
and  also]  quarterly  with  interest  on  the  balance  from  time  to  time 
owing  on  such  account,  and  with  all  charges  and  e.xpenses  of  and 
incident  to  the  advance  afsd,  and  is  to  be  credited  from  time  to  time 
Avith  all  payments  made  by  the  coy  into  such  account,  and  the  coy 
.shall  from  time  to  time  at  the  request  of  the  bank  pay  into  such 
account  the  amount  of  such  interest,  charges  and  expenses,  and  the 
bank  shall  be  at  liberty  from  time  to  time  to  transfer  to  the  credit 
of  the  said  loan  account  from  the  coy's  current  account  the  amount 
of  any  interest  on  the  said  loan  account  which  is  for  the  time  being 
overdue  and  any  sum  debited  for  charges  or  expenses  which  remains 
unpaid. 
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Porm  593.  5.  The  interest  so  to  be  debited  is  to  be  ftt  the  rate  of  i  peroeut. 
per  annum,  but  the  interest  on  any  of  the  said  [second]  debentures 
iui  not  to  be  payable  or  to  be  deemed  (as  between  the  coy  and  the 
bank)  to  run  until — (a)  the  bank  has  become  entitled  as  linftr  pro- 
vided to  call  iu  the  moneys  for  the  time  being  owing-  on  the  said  loan 

account;  or  (b)  the  expiration  of  the  term  of years  from  the 

date  hereof:  or  (c)  the  said  j second]  debentures  resplv  shall  be  sold 
by  the  bank — whichever  event  shall  first  happen. 

6.  The  said  [second]  debentures  so  issued  and  deposited  as  afsd 
are  to  stand  as  a  security  for  the  payment  of  the  moneys  for  the 
time  being  and  from  time  to  time  owing  from  the  coy  to  the  bank 
on  the  balance  of  the  said  loan  account. 

7.  The  said  security  is  to  be  a  continuing  security,  and  accord- 
ingly is  not  to  be  affected  by  an}'  settlement  of  account  or  fluctuation 
ia  the  amount  for  the  time  being  due  or  by  the  existence  of  a  credit 
balance  at  any  time,  but  the  coy  shall  be  at  liberty  at  any  time  and 
from  time  to  time  within  the  .said  period  of  —  years  on  giving 
one  day's  notice  in  writing  to  the  bank  to  repay  tlio  wliole  or  any 
jiart  of  the  moneys  ow^ng  on  the  said  loan  account. 

8.  Subject  as  afsd  and  to  tlie  next  succeeding  clause,  the  moneys 
for  the  time  being  owing  on  the  security  of  the  said  loan  account  may 
be  called  in  by  the  bank  in  any  one  or  more  of  the  events  hnftr 
mentioned,  that  is  to  say: — 

(a)  If  the  coy  shall  at  any  time  make  default  for   more  than 

fourteen  days  in  paying  any  interest  due  hereunder,  whether 
the  same  shall  have  been  lawfully  demanded  or  not;  or 

(b)  If  a  petition  shall  be  presented  for  the  winding-up  of  the 

coy;  or 

(c)  If  a  notice  convening  a  general  meeting  of  the  coy  for  the 

voluntary  mnding-up  thereof  shall  be  issued:  or 

(d)  If  the  coy  shall  stop  payment;  or 

(e)  If  a  receiver  shall  be  appointed  of  the  coy's  undertaking  or 

any  part  thereof:  or 

(f)  If  a  disti-ess  or  execution  shall  be  levied  on  the  ppty  of  the 

coy ;    or 

(g)  If  the  coy  fails  to  observe  and  perfomi  any  stipulation  of  this 

agreement,  or  any  stipulation  contained  in  the  said  intended 
trust  deed  or  second  debentures;  or 
(h)  If  any  event  occurs  on  which  the  security  constituted  by  the 

said  intended  trust  deed  becomes  enforceable. 
But  save  as  afsd  the  bank  shall  not  call  in  the  amount  for  the 
time  being  owing  on  the  said  loan  account,  or  sell  such  second  deben- 
tures for  the  term  of years  from  the  date  hereof. 

9.  Befoi-e  calling  in  the  said  moneys  under  paragraph  (a)  of  the 
said  preceding  clause  hereof,  the  bank  is  to  give  to  the  coy  at  least 
wven  days'  notice  in  writing  of  its  intention  to  call  in  the  same,  but 
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in  every  other  case  twenty-four  hours'  notice  in  \\n.'iting  of  such    Form  693. 
intention  shall  be  sufficient. 

10.  The  statutory  power  of  sale  conferred  by  the  Conveyancing 
and  Law  of  Property  Act,  1881,  is  to  be  applicable,  and  in  case  of 
a  sale  by  the  bank  of  the  said  [second]  debentures,  or  any  of  them, 
the  trees  or  tree  are,  or  i.s,  to  execute  such  transfers  of  such  second 
debentures  as  the  bank  shall  from  time  to  time  direct  [and  sect.  20 
of  the  sd  Act  shall  not  apply]. 

11.  In  case  at  any  time  the  security  created  hereby  or  by  the 
said  intended  second  debentures  and  trust  deed  is  in  the  opinion  of 
the  bank  in  jeopardy,  or  in  case  the  said  security  becomes  enforceable, 
the  trees  or  tree  shall  be  at  liberty  to,  and  if  required  by  the  bank  shall, 
enforce  the  said  second  debentures,  and  in  case  they  or  he  shall 
thereby  realize  any  sum  in  excess  of  the  amount  for  the  time  being 
due  to  the  bank,  shall  hold  such  surplus  moneys  in  trust  for  the  coy. 

12.  The  statutory  power  of  appointing  new  trees  hereof  is  vested 
in  the  bank,  and  it  is  to  ho  no  objection  that  a  tree  appointed  under 
such  power  or  that  a  tree  of  the  said  intended  trust  deed  is  a  director, 
officer,  or  employe  of  the  bank. 

As  WITNESS,  &c. 


AN  AGEEEMT  made  the day  of 

Coy,  Limtd  (hnftr  called  "  the  coy  "),  of  the  one  pt,  and  the 


19—,  between  the    Form  594. 


Corporation,  Limtd  (hnftr  called  "the  bank"),  of  the  other  pt. 

Whereas  the  coy  was  incorporated  in  1890  with  a  nominal  capital 
of  100,000?.,  divided  into  10,000  shares  of  10/.  each. 

And  whereas  9,000  only  of  the  sd  shares  have  been  issued,  and 
the  sum  of  il.  per  share  has  been  pd  up  thereon,  and  the  sd  shares 
are  numbered •  to  inclusive,  and  are  still  outstanding. 

And  whereas  the  coy  has  applied  to  the  bank  for  an  advance  of 
25,000/.,  which  the  bank  have  agreed  to  make  on  the  terms  hnftr 
e?:pressed. 

Now  these  presents  witness  and  declare  as  follows:  — 

1.  The  bank  shall,  immediately  after  the  execution  hof,  advance  to 
the  coy  the  sum  of  2.5,000/. 

2.  The  coy  shall  repay  the  sd  sum  of  25,000/.  to  the  l)ank  on  the 
day  of . 

3.  The  coy  shall  forthwith  pay  to  the  bank  the  sum  of  £ , 

being  interest  on  the  .sd  sum  of  25,000/.  at  the  rate  of  6  p.c.p.a.,  as 
from  the  date  hof  up  to  the  sd day  of ,  and  also  a  commis- 
sion at  the  rate  of  2  p.c.  on  the  sd  sum  of  25,000/.,  making  together 
the  sum  of  £ . 

4.  If  the  sd  sum  of  25,000/.  is  not  pd  on  or  before  the day  of 

,  such  sum,  or  so  much  thof  as  shall  for  the  time  being  remain 


Morto:af^e  of 
uncalled 
capital  to 
secure  a  sum 
advHuced 
by  btink. 


unpaid  shall  carry  interest  at  the  rate  of p.c.p.a.  until  the  actual 

payment  thof. 

p.  4  K 
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Form  594.        5.  The  coy  hby  charges  with  the  payment  of  the  sd  principal 
moneys  and  interest  the  whole  of  the  capital,  namely  G^  per  share, 

now  uncalled  ui)on  the  sd  9,000  shares  in  the  coy's  capital  which 

have  been  issued. 

6.  The  sd  capital  shall  not,  duiing  the  continuance  of  this  security, 
be  called  up  or  received  in  advance  of  calls  without  the  consent  in 
writing-  of  the  bank  first  had  and  obtained. 

7.  If  during  the  continuance  of  this  security  the  sd  capital  hby 
charo-ed,  or  any  pt  thof ,  shall  with  the  consent  of  the  bank  or  other- 
wise be  called  up  or  in  any  way  got  in,  the  amount  shall  be  pd  over 
to  the  bank  as  security  for  the  advance,  with  full  power  to  the  bank 
to  apply  a  competent  pt  thof  in  or  towards  satisfaction  of  the  advance 
and  the  interest  thereon  (if  any)  unpaid. 

8.  The  coy  shall  not  at  any  time  during  the  continuance  of  this 
security  create  any  charge  on  the  sd  capital  hby  charged  without  first 
giving  notice  to  the  person  or  persons  in  Avhoso  favour  such  charge 
is  created  of  the  existence  of  this  security. 

9.  During  the  continuance  of  this  security  the  coy  shall  forthwith, 
after  the  presentation  of  any  transfer  of  ordinary  shares  in  the  capital 
of  the  coy,  give  the  bank  no '.ice  containing  full  particulars  thof  and 
no  person  shall  be  registered  until  forty-eight  hours  after  such  notice 
shall  have  been  given,  and  no  transfer  shall  be  registered  otherwise 
than  in  favour  of  a  solvent  transferee. 

10.  [General  charge  on  undertaking  of  coy.     See  Form  58.] 

11.  In  each  of  the  events  following,  namely:  — 

(1)  If  a  petition  shall  be  presented,  or  an  effective  resolution 

shall  be  passed,  or  an  order  be  made  for  the  winding-up 
of  the  coy;  or 

(2)  If  judgment  shaU  be  obtained  against  the  coy  for  upwai'ds 

of  £ ,  and  shall  remain  unsatisfied  for  • days;  or 

(3)  If  a  distress  or  execution  shall  be  levied  or  enforced  against 

any  of  the  ppty  of  the  coy;  or 

(4)  If  the  coy  shall  make  default  in  the  payment  of  any  moneys 

due   and   owing  hereunder  by  it  at  the   time  hnbefore 
provided  for  payment  thof;  or 

(5)  If  the  coy  shall  commit  any  breach  of  any  of  the  provisions 

herein  contained,  and  that   whether  the  bank  shall  or 
shall  not  have  waived  any  prior  breach; 

the  bank  may,  by  notice  in  writing  to  the  coy,  call  in  the  principal 
moneys  secured,  and  such  principal  moneys  shall  become  payable 
immediately  on  the  service  of  such  notice. 

12.  If  the  principal  moneys  hby  secured  shall  not  be  duly  pd  as  and 
when  the  same  shall  be  payable,  the  coy  shall,  upon  the  request  of 
the  bank,  procure  the  sd  capital  hby  charged  to  be  called  up  by 
such  instalments  and  payable  at  such  times  as  the  bank  shall  in 
writing  request. 
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13.  The  bank  may,  at  any  time  after  the  principal  moneys  hby    Form  594. 
secured  shall  have  become  payable,  appoint  a  receiver  of  the  capital 

hby  charged,  and  of  all  calls  made  in  respect  thof,  and  also  of  the 
undertaking-  and  ppty  of  the  coy  hby  charged,  and  sects.  19  and  20 
of  the  Conveyancing  and  Law  of  Property  Act,  1881,  shall  be 
modified  accordingly . 

14.  The  coy  hby  covenants  with  the  bank  that  the  sd  capital  hby 
charged  has  not  been  called  up  or  incumbered  in  any  way,  and  that 
the  contracts  under  which  the  sd  shares  were  allotted  are  not  in  any 
way  void  or  voidable. 

[14a.  The  coy  shall  forthwith  give  notice  in  writing  to  each  of  its 
shareholders  of  this  charge  on  uncalled  capital.] 

15.  The  coy  shaU  procure  each  of  its  directors  for  the  time  being 
to  covenant  with  the  bank  that  whilst  he  is  a  director  of  the  coy 
he  will  not  be  party  to  anything  in  breach  of  the  obligations  hby 
imposed  on  the  coy,  and  that  he  Avill  give  to  the  bank  immediate 
notice  of  any  such  breach,  and  also  of  any  threat  to  commit  any  such 
breach,  which  shall  come  to  his  knowledge,  and  such  covenant  shall 
be  executed,  as  regards  the  present  directors,  immediately  after  the 
execution  hereof,  and  as  regards  each  future  director,  immediately 
after  his  appointment. 

16.  The  principal  moneys  and  interest  hby  secured  will  bo  pd, 
and  shall  be  assignable  free  from  any  right  of  set-off  or  equities 
between  the  coy  and  the  bank. 

In  witness,  &c. 

Where  a  bank  takes  a  separate  mortgage  to  secure  a  loan  it  is  sometimes  con- 
sidered expedient  to  make  provision  as  in  clause  IG.  In  the  absence  of  such  a 
clause  a  transferee  of  the  mortgage  would  take  subject  to  the  mortgagor's  right 
if  sued  to  set  off  against  the  amount  secured  by  the  mortgage  the  credit  balance 
on  his  current  account  with  the  bank  at  the  time  when  notice  of  the  transfer 
is  given  to  him.  {Cavendish  v.  Greaves,  24  Beav.  163.)  But  of  course  the 
mortgagor  can  by  agreement  waive  or  exclude  the  application  of  the  right  of 
set-off.  Perhaps,  however,  he  may  not  be  willing  at  the  critical  moment  to  do  so 
— hence  the  utility  of  the  clause.  ^ 


AN  AGREEMT  made  the  of ,  between  the  - 

the  one  pt,  and  The Bank,  Limtd,  of  the  other  pt.     [Recitals  of 

incorporation    and    issued    capital    and    uncalled    capital.]       And 

WHEREAS  the  coy  is  indebted  to  the  bank  in  the  ppal  sum  of  £ 

^nd  upwards,  and  has  applied  to  the  bank  for  a  further  advance  of 

£ ■  which  the  bank  has  agreed  to  make  on  receiving  the  security 

hby  constituted.     Now  these  presents,  &c. 

1.  The  coy  hby  charges  the  whole  of  the  capital,  namely,  £ 

per  preference  share,  and  £ per  ordinary  share,  now  uncalled 

upon  the  sd preference  shares  and  ordinary  shares  in  the 

4  K  2 


Coy  of    Form  595. 
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Foriii595.    coy's  capital,  Avitli  the  payment  to  the  bank  of  the  sum  of  5,000/., 
and  interest  as  from  the  date  hof  at  the  rate  of p.c.p.a. 

2.  Tlie  isd  charge  limtd  in  amount  as  afsd  shall  stand  as  a  con- 
tinuing- security  to  the  bank  for  the  due  satisfaction  of  the  coy's 
liabilities  ,to  the  bank,  whether  incurred  before  or  after,  &c.,  as  in 
Form  578. 

3.  The  coy  shall  pay  to  the  bank  upon  the  execution  hof  a  com- 
mission of p.c.  on  the  sd  sum  of  £ as  a  premium  for  tlie 

advance . 

4.  The  coy  shall  pay  to  tlie  bank  all  moneys  for  the  time  being 
owing-  on  the  security  hof  within  thirty  days  after  a  demand  in 
writing  shall  have  been  served  by  the  bank  on  the  coy. 

5—13.   Set  out  6,  7,  8,  9,  11  to  14  and  15  of  Form  594. 

14.  Lastly,  if  the  coy  shall  at  any  time  pay  to  the  baxdv  all  ppal 
moneys  and  interest  for  the  time  being  owing  on  the  security  hof, 
the  bank  shall  at  any  time  thereafter  at  the  request  and  expense  of 
the  coy,  whilst  no  ppal  moneys  or  interest  shall  be  owing-  on  the 
security  hof,  release  the  sd  capital  from  the  sd  charge  and  otherwise 
from  this  secui'ity. 

As  WITNESS,  &C. 


Continixing 
security. 


Commission. 


Payment 

after  demand 


Cesser. 


Form  596. 

Security  for 
loan  on  de- 
bentures and 
charge  on 
iiudertaking. 


AN  AGEEEMT  made  between  L.  &  A.,  Limtd  (iaiftr  called  "the 

coy  "),  of  the  one  pt,  and  The Banking  Coy,  Limtd  (hnftr  called 

"the  bank"),  of  the  other  pt. 

Whereas  the  coy  has  issued,  or  are  about  to  issue,  debentures  to 
the  total  nominal  amount  of  100,000L  in  1,000  debentures  of  lOOl. 
each,  isecured  by  a  trust  deed,  dated,  &c.,  and  made  between,  &c.: 
And  whereas  the  sd  debentures  are  all  to  be  framed  in  accordance 
with  the  form,  a  print  whereof  is  annexed  hto:  And  whereas  the 
coy  has  requested  the  bank  to  advance  to  it  the  sum  of  20,000?. 

upon  the  security  of  200  debentures  of  lOOl.  eacli,  numbered to 

inclusive,  pt  of  the  sd  issue  of  100,000  debentures,  which  200 

debentures  are  hnftr  referred  to  as  "the  security  debentures'':  And  • 
whereas  the  bank  has  agreed  to  make  such  advance  on  the  terms 
hnftr  apjjearing. 

Now    these    presents    "WITNESS,    AND    IT    IS   HEREBY    AGREED    aS    fol- 

lows: — 

1.  In  couson  of  the  sum  of  20,000Z.  now  advanced  and  pd  by  the 
bank  to  the  coy,  the  receipt  of  which  is  liby  acknowledged,  the  coy 

shall  pay  to  the  bank  on  the day  of ,  or  on  such  earlier  day 

as  tlie  same  may  become  payable  in  accordance  with  the  provisions 
hnftr  contained,  the  ppal  sum  of  20,000Z.,  and  in  the  meantime,  until 
payment  of  such  ppal  moneys,  shall  pay  to  the  bank  interest  upon  the 
sd  sum  of  20,000?.,  or  such  pt  thof  as  shall  for  the  time  being  remain 
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unpd,  at  the  rate  of  6?..  p.c.p.a.  as  from  the  da}^  of  ,  by    Form  596. 

half-yearly  payments  on,  &g.  in  each  year. 

2.  The  coy  shall  on  the  execution  hof  pay  to  the  bank  the  sum  of 
£ — —  b}'  way  of  bonus  or  commission  for  the  sd  advance. 

3.  If  tlie  coy  shall  on  the  execution  hof  pay  the  sum  meutd  in  the 
last  preceding-  clause,  and  shall  also  pay  interest  upon  the  sd  ppal 
sum  of  20,000Z.,  or  upon  so  much  thof  as  shall  for  the  time  being- 

remain  unpd,  at  the  rate  of  £ p.c.p.a.,  upon  or  before,  or  within 

ten  days  after,  each  of  the  half-yearly  days  afsd,  up  to  and  including 

the  sd  day  of ,  in  accordance  with  clause  1  hof,  and  shall 

duly  observe  all  the  other  provisions  of  this  agreemt,  then  the  bank 

will  accept  interest  at  that  rate  in  lieu  of  interest  at  the  rate  of  £ 

p.c.p.a.  for  each  half-year  in  respect  of  which  the  same  shall  be'so 
pd;  but  no  claim  for  reduction  of  interest  under  this  provision  shall 
be  made  in  respect  of  an}-  half-yearly  payment  not  made  within  the 
time  afsd,  and  no  claim  for  reduction  of  interest  payable  after  the  sd 
day  of shall  in  any  case  be  made. 

4.  The  coy  shall  forthwith  issue  to  and  into  the  name  of  the  bank 
the  security  debentures,  and  the  same  shall  constitute  a  collateral 
security  for  the  ppal  moneys  and  interest  hby  secured,  and  shall 
stand  charged  accordingly. 

5.  So  long  as  the  coy  shall  duly  pay  interest  on  the  sd  sum  of 
20,000/.,  or  so  much  thof  as  shall  for  the  time  being  remain  unpd, 
at  the  rate  of  and  payable  in  accordance  with  the  provisions  hof, 
the  bank  will  accept  each  half-year's  interest  so  pd  in  satisfaction  of 
the  corresponding  half-year's  interest  on  the  security  debentures. 

6 .  The  co}^  may  at  any  time  before  the •  day  of  — —  give  notice 

in  writing  to  the  bank  of  its  intention  to  repay  the  whole  or  any  pt 
of  the  sd  sum  of  20,000?.,  such  pt  not  being  less  at  any  one  time 
than  500/.,  and  being  a  multiple  of  100/.,  and  at  the  expiration  of 
one  calendar  month  from  such  notice  being  given,  the  ppal  moneys 
therein  specified  shall  be  payable,  and  the  coy  shall  forthA\dth  pay 
the  same  according!}-,  and  upon  payment  thof  being  made  in  accord- 
ance with  this  clause  the  bank  shall  allow  or  pay  to  the  coy  a  rebate 
calculated  at  the  rate  of  1  p.c.p.a.  on  the  amount  then  repaid  for  the 
time  i-emaining  unexpired,  betAveen  the  date  of  such  redemption  and 
the  sd day  of . 

7.  Upon  an}-  i-e payment  being  made  by  the  coy  to  the  bank  with 
interest  in  pursuance  of  the  last  preceding  clause  hof,  the  bank  shall 
transfer  or  give  up  to  the  coy  security  debentures  equal  in  face  or 
nominal  value  to  80  p.c.  (or  as  near  thereto  as  the  debentures  will 
permit)  of  the  amount  of  the  principal  moneys  repaid. 

8.  If  the  coy  shall  commit  any  breach  of  any  of  the  obligations 
imposed  on  it  by  these  presents  or  by  the  sd  trust  deed  or  the  deben- 
tures secured  thereby,  or  if  the  sd  debentures  or  any  of  them  shall 
become  payable,  or  if  the  security  constituted  by  the  sd  trust  deed 
shall  become  enforceable,  or  if  the  coy  shall  stop  payment  or  cease  to 
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Form  596.    carry  on  business,  or  if  any  of  the  events  specified  in  clause of 

the  sd  trust  deed  shall  happen,  then,  and  in  any  and  every  such  case, 
the  bank  may,  by  not  less  than  twenty-four  hours'  notice  in  writing  to 
the  coy,  call  in  the  principal  moneys  hby  secured,  and  thereupon  the 
whole  of  the  principal  moneys  hby  secured  and  then  remaining 
unpaid  shall  immediately  become  payable  without  any  right  to  re- 
bate on  the  part  of  the  coy,  and  the  coy  shall  forthwith  pay  the 
same  accordingly. 

9.  Sections  17  and  20  of  the  Conveyancing  and  Law^  of  Property 
Act,  1881,  shall  not  apply  hto. 

10.  If  the  coy  shall  at  any  time  within  foui'teeu  days  from  the  date- 
hof  by  deed  give  to  the  bank  the  option  in  accordance  with  the  con- 
ditions following  of  purchasing  from  the  coy  the  security  debentures 
and  every  pt  thof  at  the  price  of  971.  for  every  debenture  in  respect 
of  which  the  option  is  exercised,  the  bank  shall  accept  such  option- 
in  satisfaction  of  the  principal  sum  of  5,000Z.,  pt  of  the  sum  of 
25,000Z.  made  payable  to  the  bank  under  clause  1  hof,  but  the  deod 
afsd  to  be  operative  in  this  respect  must  comply  with  these  conditions, 
that  is  to  say :  — 

(a)  It  must  provide  that  the  option  afsd  may  be  exercised  fronr 

time  to  time  by  notice  in  Avriling  to  the  coy  specifjdng  the 
amount  to  be  purchased,  and  served  during  the  continuance 
of  this  security. 

(b)  It  must  provide  that  if  the  bank  shall  determine  to  offer  for 

public  subscription  the  debenttires  purchased,  or  other^vi-e 
to  sell  or  dispose  of  the  same,  the  coy  shall  furnish  the 
bank  with  such  reports  of  experts  and  other  information 
as  the  bank  shall  reasonably  require  for  the  purpose  of  a 
prospectus  offering  the  debentures  for  public  subscription, 
and  that  the  bank  shall  be  at  liberty  to  u,se  and  publish 
such  reports  and  information  in  any  such  prospectus. 

(c)  It  must  provide  that  the  bank  shall  be  at  liberty  to  apply  the 

purchase-money  payable  for  the  debentures  so  far  as  neces- 
sary in  satisfaction  of  the  moneys  for  the  time  being  owing 
to  the  bank  under  or  by  virtue  of  this  security. 

(d)  It  must  provide  that  the  coy  shaU,  when  required  by  the  bank, 

apply  to  the  committee  of  the  London  Stock  Exchange  for 
a  quotation  of  the  debentures,  and  shall  do,  and  concur  in 
doing,  all  acts  and  things  which  the  sd  committee  shall 
Inquire  before  and  for  the  purpose  of  granting  a  quotation 
of  the  debentures. 

(e)  It  must  be  delivered  to  the  bank  within  fourteen  days  from 

the  date  hof. 
In  witness,  &c. 

Sometimes,  where  there  is  a  mortgage  of  shares,  debentures  or  debenture- 
Btock,  for  a  specified  sum,  it  is  desired  to  give  the  mortgagee  power  to  buy  such , 
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shares,  debentures,  or  debenture  stock.  This,  however,  cannot  be  done  by  the 
original  mortgage,  for  the  power  operates  as  a  clog  on  the  equity  of  redemption 
and  the  well-established  rules  of  equity  prohibit  such  a  clog.  Jarrnh  Timber 
and  Wood  Paving  Corp.,  (1904)  A.  C.  323;  Noahes  v.  Rice,  (1902)  A.  C.  24; 
Bradley  v.  Carritt,  (1903)  A.  C.  253;  and  see  Reeves  v.  Lisle,  (1902)  A.  C. 
461;  Salt  v.  Northampton,  (1892)  A.  C.  1. 

But  the  desired  end  can  in  some  cases  be  achieved  thus:  Let  the  mortgage  as 
above  be  made  redeemable  on  payment  of  a  larger  sum  than  the  advance, 
i.e.,  with  a  bonus  of,  say,  25  per  cent.  This  is  allowable.  Webster  v.  Cook,  2 
Ch.  542;  Potter  v.  Edwards,  20  L.  J.  Ch.  468;  Mainland  v.  Upjohn,  41  C.  D. 
126.  Insert  a  clause  as  above  under  which  the  liability  for  the  bonus  is  to  be 
cancelled  if  the  mortgagor  within  a  specified  time  by  deed  gives  the  desired 
option.  The  mortgagor,  of  course,  at  once  gives  the  notice,  although  he  is  not 
in  any  way  bound  to  give  it,  and  thus  the  power  is  conferred  by  a  transaction 
subsequent  to  the  mortgage,  and  is  therefore  unobjectionable.  See  Jarrah 
Timber  and  Wood  Paving  Corp.,  supra. 
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THIS  INDENTURE,  made,  &c.,  between  The  Coy,  Limtd 

(linftr  called  "  the  coy  "),  of  the  one  pt,  and  The Bank,  Limtd 

(hnftr  called  "  the  bank  "),  of  the  other  pt. 

Whereas  the  coy  is  indebted  to  the  bank  in  the  sum  of  £ . 

And  whereas  it  has  been  arranged  that  the  sd  sum  of  £ shall 

be  repaid  by  instalments  at  various  dates,  and  that  such  instalments 
shall  be  secured  by  bills  of  exchange  to  be  drawn  by  the  bank  upon, 
and  accepted  by,  the  coy,  and  the  particulars  of  such  bills  are  set  forth 
in  the  schedule  hto. 

And  whereas  it  is  one  of  the  terms  of  the  sd  arrangement  that  such 
bill  shall  be  secured  as  hnftr  provided. 

Now  THESE  presents  WITNESS,  and  it  is  hby  agreed  and  declared, 
as  follows:  — 

1.  The  coy  shall  forthwith  accept  the  sd  bills  and  hand  them  over 
to  the  bank. 

2.  The  payment  of  the  sd  bills  to  the  holders  for  the  time  being 
thof  shall  be  secured  by  the  issue  to  the  bank  as  tree  of  £ — ■ — 
debentures  of  the  coy,  part  of  the  series  of  debentures  secured  or  to 
be  secured  by  an  indenture,  dated,  &c.,  and  made,  &c. 

3.  With  a  view  to  such  issue,  £ debentures  of  the  coy,  framed 

in  accordance  with  the  form  set  forth  in  the schedule  to  tlie  sd 

indenture,  with  blanks  left  nevertheless  in  the  first  paragraph  of  each 
of  the  sd  debentures  for  the  name  and  address  of  the  payee,  shall 
forthwith  be  sealed  by  the  common  seal  of  the  coy,  and  handed  over,, 
duly  stamped,  to  tlie  bank  upon  the  footing  that  the  bank  is  to  be  at 
liberty  at  any  time  to  fill  up  the  sd  blanks  as  hnftr  provided,  and  that 
in  the  meantime  the  bank  is  to  stand  in  the  same  position  in  regard  to 
security  as  if  the  name  of  the  bank  were  inserted  in  each  and  every, 
of  tlie  sd  debentures  as  the  name  of  the  payee  thof. 


Form  597. 

Security  of 
bank  on  bills 
and  by  deposit 
of  debentures 
in  blank. 
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Form  697.  4.  The  coy  hby  empowers  the  bank,  as  and  wliou  the  bank  nhall 
think  fit,  to  fill  in  the  name  of  the  bank  as  the  payee  of  the  sd  deben- 
tures, and  to  deliver  the  debentures  so  from  time  to  time  completed  as 
the  deed  of  the  coy,  and  the  coy  hby  irrevocably  appoints  the  bank 
to  be  the  attorney  of  the  coy  for  the  purposes  afsd. 

5.  The  sd  debentures  when  issued,  and  the  bank's  title  in  the  mean- 
time to  stand  in  the  position  afsd  as  regards  security,  shall  be  held  in 
trust  to  secure  the  payment  to  the  holdcre  for  the  time  being-,  and  from 
time  to  time,  of  the  bills  of  exchange  afsd  of  the  principal  moneys 
and  interest  payable  in  respect  of  such  bills. 

Queensland,  #c.  Co.,  (1894)  3  Ch.  181;  Peffffe  v.  .\eath,  ^-e.  Co.,  (1897)  1 
Ch.  183;  Simidtaneovs  Colour  Printing  Syndicate  v.  Fotverakcr,  (1901)  1 
K.  B.  771. 

G.  The  coy  shall  nut,  whilst  anj'  of  the  sd  bills  are  outstanding, 
issue,  or  attempt  to  issue,  any  debentures  entld  to  the  benefit  of  the 
sd  trust  deed  other  than  the  debentures  for  £ afsd. 

7.  In  each  and  every  of  the  events  following  the  security  hby  con- 
stituted shall  immediately  become  enforceable;  that  is  to  say: — 

(1)  If  the  coy  makes  default  in  payment  of  any  such  l)ill  as  afsd  at 

maturity. 

(2)  If  an  order  shall  be  made,  or  an  effectual  resolution  shall  be 

passed,  for  the  winding-up  of  the  coy. 

(3)  If  any  of  the  sd  bills  shall  be  dishonoured. 

(4)  If  the  bank  shall  be  of  opinion  that  the  coy  is  in  iiuancial 

difficulties . 

(5)  If  the  coj^  shall  commit  any  breach  of  any  of  the  provisions  of 

this  agreemt. 

(6)  If  the  coy  shall  not  procure  every  director  of  the  coy  to  deliver 

to  the  bank  a  covenant  with  the  bank  that  he  will  not,  Avhilst 
he  is  a  director,  be  a  party  to  anything  in  breach  of  clause  6 
hof,  such  covenant  to  be  delivered,  as  regards  each  of  the 
present  directors  of  the  coy,  immediately  after  the  execution 
hof,  and  as  regards  each  future  director,  immediately  after 
his  appointment  to  be  a  director. 

8.  If  and  when  the  security  hby  constituted  becomes  enforceable, 
the  bank  may  sell  the  sd  debentures,  or  any  of  them,  or  the  bank  may 
bring  any  action  or  take  any  proceedings  to  enforce  the  same  or  any 
of  the  rights  hby  given  to  the  bank,  and  generally  may  take  such 
steps  with  a  view  to  enforcing  and  realising  the  security  as  the  bank 
shall  think  expedient,  and  with  a  view  thereto  the  bank  may  fill  up 
the  blanks  in  the  sd  debentures  as  afsd. 

9.  All  moneys  arising  under  the  last  preceding  clause  shall  be 
applicable  by  the  bank,  first,  in  paying  all  expenses  incurred  by  the 
bank  as  tree  hof,  and,  secondly,  in  paying  off  the  sd  bills  of  exchange 
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pari  passu,  and  so  that,  if  any  of  the  sd  bills  shall  not  then  have    Fom  597. 
matured,  a  sufficient  portion  of  such  surplus  proceeds  shall  be  set 
apart  to  meet  such  bills. 

10  The  coy  may  at  any  time  pay  ofi  any  of  the  sd  bills  at  or  before 
•or  after  the  time  fixed  for  payment  thof ,  and  upon  production  thot  to 
the  bank  duly  cancelled,  the  bank  shall  give  up  to  the  coy  a  due 
proportion  of  the  debentures  afsd. 

11  The  issue  of  the  sd  debentures  is  not  in  any  way  to  operate  as 
a  merger  of  the  debt  owing  by  the  coy  on  the  sd  bills  of  exchange 
resply. 

In  witness,  &c. 

The  Schedule  above  referred  to. 
[Particulars  of  Bills.'] 

AN  AGREEMT  made  the        -  day  of  ,  between  the Coy,    Form598. 

Limtd  (hnftr  called  "the  coy"),  of  the  one  pt,  and  the  Bank    Mortgrage  of 

Limtd  (hnfti^  called  "  the  bank  "),  of  the  other  pt,  whereby  it  is  agreed  sec-tie^sjor 

as  follows:—  f'^t^^e 

advances. 

1 .   The  bank  is  forthwith  to  advance  to  the  coy  on  the  footing  ot  ^^^^^^^ 
this  agreerUt  the  sum  of  100,000^.  advance. 

2    The  bank  is  to  make  further  advances  from  time  to  time  on  the  Further^ 
request  of  the  coy  on  the  footing  of  this  agreemt,  but  so  that  the  total 
amount  of  thB  ppal  moneys  to  be  hby  secured  shall  not  exceed  at  any 

one  time  150,000?.  Interest 

3.  The  advances  afsd  are  to  carry  interest  as  follows,  namely—      ^^^^^  • 

As  to  the  sd  100,000L  at  the  rate  of  3i  p.c.p.a.,  up  to  the 

day  of next,  or  at  such  higher  rate  as  shall  for  the  time 

being  and  from  time  to  time  be  the  minimum  rate  of  the  Bank 
of  Eno-land,  and  as  to  the  balance  at  the  minimum  rate  for  the       , 
time  being  and  from  time  to  time  of  the  Bank  of  England,  but 
not  less  than  3  p.c.p.a. 
4    The  advances  afsd  are  to  be  repaid  by  the  coy  to  the  bank  on  Repayment, 
the  30th  June,  19-,  unless  on  or  before  the  31st  March,  19—,  an 
arrangement  at  the  request  of  the  coy  is  made  for  extending  the  time 
for  payment. 

5.  As  from  the  time  when  the  sd  advances  become  repayable  until  ^^^^^teiov 
the  actual  payment  thof,  the  same  shall  carry  interest  at  the  rate  ot  payment. 
10  p  c.p.a.,  unle.ss  a  lower  rate  shall  be  agreed  on. 

6    As  security  for  the  repayment  of  the  sd  advances  and  interest  Security, 
thereon    the  coy  is  forthwith  to  execute  in  favour  of  the  bank  a 
mortga.^  of  the  freehold  ground  rents  specified  in  the  schedule  hto, 
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Form  598. 


Further 
securities. 


Approval. 


Legal 
mortgage. 


Value  to  be 
kept  up. 


Sale. 


such  mortgage  to  be  ia  the  terms  of  the  draft  already  approved  by, 
the  parties  hto. 

7.  As  further  security  for  the  repayment  of  the  sd  advances  and 
interest,  the  coy  will  from  time  to  time  vest  in  the  bank  further 
securities  of  a  value  not  less  than  30  p.c.  beyond  the  advances  in  excess 
of  100,000Z.  from  time  to  time  owing-  on  the  security  hof. 

8.  The  further  securities  afsd  shall  in  every  case  be  subject  to  the 
approval  of  the  bank,  and  shall  not  be  regarded  as  further  securities 
for  the  purposes  of  this  agreemt  until  the  same  have  boon  sa 
approved,  and  the  value  of  such  further  securities  must  be  made  out 
to  the  satisfaction  of  the  bank,  and  shall  not  be  deemed  to  have  been 
so  made  out  until  the  bank  shall  have  certified  that  it  is  so  satisfied, 
and  such  further  securities  shall  be  vested  in  the  bank  in  such  manner 
as  the  bank  shall  direct,  and  whether  by  deposit  of  deeds  or  by  legal 
mortgage,  or  by  equitable  mortgage  or  otherwise,  and  in  every  case 
the  short  particulars  of  the  further  securities  shall  be  ent-ered  in  the 
annexed  schedule. 

9.  When  any  such  further  security  is  vested  in  the  bank  by 
deposit  of  deeds,  the  coy  shall  at  any  time  or  times  on  the  request  of 
the  bank  execute  an  effectual  mortgage  of  the  premises  comprised 
in  the  deposit  deeds,  such  mortgage  to  be  declared  by  the  bank's 
solors  at  the  expense  of  the  coy,  and  to  be  in  such  form  and  to 
contain  such  provisions,  including  full  power  of  sale,  as  the  said 
solors  in  the  bank's  interest  may  deem  expedient. 

10.  If  at  any  time  the  value  of  the  mortgaged  premises  according 
to  a  valuation,  to  be  made  by  some  expert  approved  by  the  bank 
shall  not  exceed  the  amount  of  the  coy's  Kabilities  in  respect  of 
the  advances  made  on  the  footing  thof  b}^  a  margin  of  at  least  30  p.c, 
the  bank  is  to  be  at  liberty  to  notify  the  fact  to  the  co}^  and  the  coy 

is  within days  afterwards  to  vest  in  the  bank  further  securities 

approved  by  the  bank  to  make  up  the  required  margin,  or  in  the 
alternative  is  to  pay  to  the  bank  so  much  cash  as  shall  restore 
the  required  margin. 

11.  The  bank  is  to  have  a  power  to  sell  the  mortgaged  premises 
in  the  terms  of  sub-sect.  1  of  sect.  19  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  and  sects.  21  and  22  of  the  sd  Act  are 
to  be  applicable  as  if  the  power  of  sale  were  conferred  by  the  sd 
Act;  but  such  power  is  not  to  be  exercised  unless  and  until  the  coy 
shall  have  made  default  for  more  than  seven  days  in  the  payment 
of  some  money  hby  secured  or  in  the  performance  of  some  obliga- 
tion liby  imposed  on  the  coy.     Sect.  20  of  the  sd  Act  is  not  to  apply. 


See  new  sects.  4,  9  of  Conveyancing  Act,  1911. 


Tvide^ncfof  ^^'  ^P°^  ^^-^  ^^^®  under  the  power  afsd,  a  statutory  declaration> 

default,  &c.      made  by  a  director,  manager,  or  cashier  of  the  bank  that  the  coy. 


FOEMS. 


124S 


has  made  default  as  afsd,  and  that  the  power  of  sale  is  exerciseable,     Form  598. 
shall  be  conclusive  evidence  in  favour  of  any  purchaser  or  other 
person  deriving  title  to  the  premises  under  such  sale. 

13.  The  coy  is  from  time  to  time  to  execute  and  sig-n  all  transfers,  Transfers, 
powers  of  attorney,  and  other  documents  which  the  bank  may  re-  executed 
quire  for  perfecting  the  bank's  title  to  the  mortgaged  premises,  or 
vesting  the  same  or  any  covenant  with  any  purchaser. 

14.  With  the  consent  of  the  bank  the  coy  is  to  be  at  liberty  from  Withdrawal, 
time  to  time  to  withdraw  any  of  the  further  securities  afsd  vested  in 

the  bank  pursuant  to  this  agreemt  by  the  vesting  in  the  bank  other 
securities  in  accordance  with  the  foregoing  provisions. 

As  WITNESS,  &c. 


Securities  on  Debentures  and  Debenture  Stock. 

Where  a  bank  is  willing  to  take  debentures  as  security,  they  can  of  course  be 
specially  framed  so  as  to  meet  the  circumstances.  Thus,  they  can  be  made 
payable  on  demand,  or  on  demand  in  certain  events.     See  Form  591. 

But  cases  very  commonly  occur  in  which  this  is  not  practicable  or  expedient, 
e.ff.,  where  the  company  has  already  issued  part  of  a  series  of  debentures  or 
debenture  stock,  and  the  best  security  it  can  offer  to  the  bank  is  the  l)alance  of 
the  same  issue.    In  such  cases  the  security  may  be  effected — 

(1)  In  the  case  of  debentures,  by  issuing  the  debentures  to  trustees  for  the 

bank,  and  giving  the  bank  a  charge  thereon  with  a  power  of  sale 
under  which  it  can,  if  necessity  arise,  sell  the  debentures  and  transfer 
them  to  the  purchasers;  or 

(2)  In  tlie  case  of  debentures,  by  sealing  the  debentures  in  blank  as  to  dates 

and  names  of  payees,  and  depositing  them  with  the  bank  as  security, 
with  power  at  any  time  to  fill  up  the  blanks  and  deliver  the  instru- 
ments as  the  deeds  of  the  company  (see  Form  597),  and  with  power 
for  the  company  on  paying  to  the  bank  a  specified  sum  per  debenture 
to  withdraw  any  of  the  debentures,  e.g.,  which  it  finds  means  to  place 
with  outsiders. 

(3)  In  case  of  debentures  to  bearer,  by  simply  depositing  the  debentures  with 

the  bank  and  giving  the  requisite  power  of  sale,  k.c.,  for  debentures 
being  negotiable  instruments,  the  legal  title  passes  to  the  depositee. 
Bechtumaland  Exploration  Co.  v.  London  Trading  Bank,  (1898)  2 
Q.  B.  658;  Edelstein  v.  Schulcr,  (1902)  2  K.  B.  144. 

(4)  In  the  case  of  debenture  stock,  by  issuing  the  stock  to  the  bank  or  its 

nominees  with  definitive  certificates,  or  by  giving  a  charge  without 
issue  of  any  certificates,  or  by  giving  a  charge  and  issuing  a  provisional 
scrip  certificate,  or  by  issuing  definitive  certificates  of  various  amounts, 
with  power  to  fill  up. 

The  law  and  practice  as  to  debentures  and  debenture  stock  will  be  found  set 
forth  in  considerable  detail  in  Part  III.  of  this  work,  10th  ed.,  1907.  The 
following  is  an  alphabetical  list  of  the  principal  matters  there  dealt  with:  — 

PAGE  PAGE 

Actions  to  enforce  436       Application  Letters  243 

Afiidavits,  As   to   465    j    Arrangements  765 

Allotment  Letters   243    j   Bearer  Debentures  25,  261 

Appearance  487       Certificates  247 
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Chambers,  Proceedings  in  590 

Oontempt  548 

Contract  to  take,  Remedies 160 

Conveyancing  Act,  1881,  Extracts  427 

Coupons 199 

Debenture,  What  is  1 

„           Registered   251 

„           Bearer  261 

„           Stock,  What  is  5 

Deposit 187 

Directors,  Liabilities  of  120 

Discount  185 

Equities,  Assignment  free  from..  19 

Execution  Ill 

Floating  Charges  69 

Foreign  Property  62 

Further   Consideration   743 

Guarantees  283 

Irregular  Issues 184 

Judgment,  Motion  for  551 

Judgments  and  Orders 558 

Majorities  140 

Meetings   727 

Modification  of  Rights  373 

Negotiability  25 

Perpetual  Debentures  49,  105 

Pleadings  508 

Power  to  Issue  47 

Preferential  Creditors  622 

Presumption  of  Regularity 116 

Priorities  122 

Pro  Inter  esse  Suo  722 

Property  Chargeable  56 

Prospectuses  148 

Forms  of   219 


PAGE 

Receiver  by  Deed 258 

„        and  Manager  (Court)  ...  526 

,,        Accounts 695 

„        Borrowing   630 

„        Collecting  Debts    639 

„        Discharging  712 

„        Duties  450 

„        Remuneration   707 

Redemption  104 

Registration  165 

Remedies  of  Debenture  Holders  . . .  381 

Resolutions   216 

Sale  in  Action  648 

Scrip  Certificates 164 

Set-off  and  Counterclaim  523,  603 

Stamp  Duties 203 

Statutory  Undertakings  59 

Stop  Orders  724 

Summons,  As  to  461 

Transfer  190 

Transfer   of   Actions   716 

Transmission  197 

Trust  Deeds  80,  288 

Trustee  Act,  1893,  Extracts  98 

Trustees   84 

„       Duties   '  93 

„       Indemnitj'^  88 

„       Remuneration   92 

Ultra    Vires   Issues   182 

Uncalled  Capital,  Mortgaging  —     59 

„  „        Enforcing  642 

Winding-up,  Effect  434,  453 

Writs  475 


Nevertheless,    it    may    be    convenient    here    to    give    the    ordinary    form    of 
registered  debenture,  with  a  few  references  to  leading  cases:  — 


Form  599.        See  Form  58.  supra,  p.  400. 

Debentures  to 

registered 

holder. 

Form  599a.       See  Part  III.  ol;  this  work,  p.  261. 


Debentures 
to  bearer. 


Form  600. 


Joint  and 
several  guar- 
antee (general 
clauses). 


Guarantees. 

The Bank,  Limtd. 

General  Clauses  (Joint  and  Several  Guarantee) . 

1.  Unless  otherwise  expressed,  the  guarantee  is  to  be  considered 
joint  and  several. 
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See  note  on  guarantees,  supra,  p.  1196.  Form  600 

Prima  facie,  a  guarantee  by  several  is  to  be  regarded  as  a  joint  contract,  but 
it  is  a  question  of  intention ;  and  even  where  the  word  "  severally  "  is  not  used, 
it  may  appear  that  a  joint  and  several  liability  was  intended.  See  Fell  v. 
Goslin,  7  Ex.  185,  where  the  words  were  **  we  undertake  and  guarantee  .  .  . 
in  the  proportion  of  200/.  each,"  which  words  were  held  to  mean  that  the 
guarantors  were  not  jointly  liable  for  the  whole  amount.  When  the  guarantee 
is  expressed  to  be  joint  and  several,  A.,  who  signs  on  the  understanding  that 
B.  is  also  to  sign,  will  not  be  bound  if  B.  does  not  in  fact  sign  (JJndcrhill 
V.  Hopivood,  10  Ves.  226;  Bonsor  v.  Cox,  4  Beav.  379),  or  if  B.  qualifies  his 
signature.  Ellcsmere  Brewery  Co.  v.  Cooper,  (1896)  1  Q.  B.  75.  The  release 
of  one  guarantor  prima  jade  operates  as  the  release  of  all,  even  though  the 
guarantee  is  expressed  to  be  joint  and  several.  Mercantile  Bank  of  Sydney  v. 
Tyser,  (1893)  A.  C.  317;  and  see  Re  E.  W.  A.,  (1901)  2  K.  B.  642. 

Sometimes  it  is  provided  that  "  It  is  not  to  be  incumbent  on  the  bank  to 
call  upon  the  principals  to  pay  before  requiring  the  guarantors  to  pay  the 
amount  guaranteed."  But  it  is  unnecessary,  for  it  only  expresses  what  the  law 
implies.  Ranelagh  v.  Hayes,  1  Ves.  189:  Wright  v.  Simpson,  6  Ves.  714,  733; 
Smith's  Merc.  Law,  11th  ed.  625. 

Some  guarantees  also  provide  that — "  The  amount  guaranteed  is  (unless 
otherwise  provided)  to  be  due  and  payable  at  the  expiration  of  fourteen  days 
after  notice  requiring  paj'ment  shall  have  been  served  on  the  guarantors." 
This  is  a  concession  to  the  guarantor,  for  prima  facie  the  creditor  can  sue  the 
surety  without  any  previous  notice  or  demand.  Hitchcock  v.  Humfrey,  5 
M.  &  G.  559;  Cutler  v.  Southern,  1  Wms.  Saund.  115. 

Sometimes  it  is  provided  that — "  As  from  the  time  when  the  bank  requires 
payment  of  any  moneys  from  the  guarantors,  such  moneys  are,  until  payment, 
to  carry  interest  at  the  rate  of  5  per  cent,  per  annum." 

Where  two  or  more  sureties  for  a  common  principal  bind  themselves  in 
different  amounts,  in  the  event  of  the  principal  being  in  default  they  are  liable 
to  contribute  to  the  satisfaction  of  the  creditor's  claim  in  proportion  to  the 
limits  of  their  respective  liabilities,  and  not  in  equal  amounts.  Ellcsmere 
Brewery  Co.  v.  Cooper,  (1896)  1  Q.  B.  75;  Be  Ennis,  (1893)  3  Ch.  242;  and 
Stirlincj  v.  Burdett,  (1911)  2  Ch.  418.  See  further,  De  Colyar  on  Guarantees, 
2nd  ed. 

As  to  the  signature  to  a  guarantee  being  obtained  by  fraud,  sec  Be  Carlisle 
Priutiny  Co.,  Late  Times  Neivs.  1911.  ]>.  121. 

2.  Unless  otherwise  provided  tlie  guarautee  is  to  be  cousidered  a  > 
continuing  guarantee  for  the  purpose  of  securing  (subject  to  any 
limit  specified  therein)  the  general  balance  due,  or  that  may  be 
due,  from  time  to  time,  and  at  any  time,  from  the  ppals  to  the  bank, 
notwithstanding  any  payments  from  time  to  time  made  to  the  bank, 
or  any  settlement  of  account,  or  any  other  thing  whatsoever.  And 
the  guarantor's  liability  to  pay  is  to  arise  first  when  notice  in  writing- 
is  given  to  him  reciuiring  him  to  pay. 

If  A.  guarantees  the  payment  to  B.  of  all  sums  to  become  owing  to  him  by 
C.  up  to  a  specified  sum,  the  question  arises  whether  the  guarantee  attaches 
merely  on  the  debts  incurred  up  to  the  specified  sum,  so  that  when  they  are 
cleared  off  the  guarantee  will  be  at  an  end,  or  whether  it  is  a  continuing 
guarantee  as  above  expressed.    To  avoid  doubt  the  matter  should  be  dealt  with 
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Form  600.     '"  ^'^^^  terms.     Laurie  v.  Scholefield,  L.  R.  4  C.  P.  622;  Ileffield  v.  Meadows, 
ibid.  595;  /^t>5y  v,  i)?<^-e  of  Marlborough,  2  M.  &  S.  18;  Parr's  Banking  Co. 

V.    Yates,   (1898)   2  Q.  B.   460;    Balfour  v.    Grace,   (1902)    1  Ch.    733;    Smith'B 

Merc.  Law,  11th  ed.  626,  627. 

It  may  be  desirable  to  state  when  first  the  liability  to  pay  is  to  arise,  so  that 

the  statute  may  not  run  till  then.      Denton  v.   Paddixon,  68  L.   T.    R.   409; 

Parr'.<!  Bar/Icing  Co.  v.  Yates,  (1898)  2  Q.  B.  460. 

3.  The  guarantee  (unless  otlierwise  arranged)  is  to  remain  in  force 
as  to  each  of  the  guarantors  until  the  expiration  of  fourteen  days 
after  a  notice  in  writing  to  discontinue  the  same  shall  be  given  to 
the  bank  by  such  guarantor  or  his  legal  personal  representative, 
and  notwithstanding  the  discontinuance  as  to  one  or  more  of  the 
guarantors,  the  guarantee  is  to  remain  a  continuing  security  as  to  the 
other  or  others. 

The  death  of  a  surety  will  determine  his  guarantee  if  he  could  by  notice  have 
determined  the  same  in  his  life  {Coidtliart  v.  Clemcntson,  5  Q.  B.  D.  42; 
Harriss  v.  Fawcett,  8  Ch.  866;  Shcrru,  25  C.  D.  692,  705;  Re  Whclan,  (1897) 
1  Ir.  R.  575)  ;  but  in  the  case  of  a  joint  and  several  continuing  guarantee  the 
death  of  one  does  not,  ipso  facto,  determine  the  continuing  operation  of  the 
guarantee  as  to  the  survivors  {Beckett  v.  Addyman  (1882),  9  Q.  B.  D.  783); 
and  if  the  contracting  parties  desire  that  on  the  death  of  a  guarantor  a  special 
notice  shall  be  necessary  to  determine  the  guarantee,  they  can  so  provide,  and 
the  provision  binds  the  estate  of  the  guarantor.  Coulthart  v.  Clementson,  5 
Q.  B.  42,  48;  Silvester,  (1895)  1  Ch.  573.  See,  however.  Re  Sylvester,  (1895) 
1  Ch.  573;  and  Re  Crace,  (1902)  1  Ch.  733,  739. 

Where  the  consideration  for  a  guarantee  is  given  once  for  all,  the  guarantee 
cannot  be  determined  in  the  absence  of  express  provisions  (^Lloyd's  v.  Harper, 
16  C.  Div.  290;  Calvert  v.  Gordon,  3  Mann.  &;  Ry.  124);  but  where  the  con- 
sideration is  to  consist  of  separate  advances  and  credits,  to  be  from  time  to  time 
made  and  given,  it  is  considered  that  a  surety  may  determine  his  liability  by 
notice  as  regards  future  advances.  It  is  therefore  wise  to  make  the  matter 
clear  by  express  provision.  Sometimes  a  much  longer  period  than  fourteen 
days  is  fixed,  e.g.,  one  month,  three  months,  or  six  months. 

4.  The  bank,  without  exonerating  the  guarantors,  may  grant  time 
or  other  indulgence  to  the  ppals,  or  any  other  person  or  persons 
liable  to  the  bank  on  or  in  respect  of  any  bills,  notes,  guarantees, 
or  undertakings,  and  give  up,  or  modify  or  abstain  from  perfecting 
or  taking  advantage  of  any  securities  or  contracts,  and  discharge 
any  party  or  parties,  and  accept  or  make  any  composition  or  arrange- 
ment, and  realise  any  securities  when  and  in  such  manner  as  the 
bank  may  think  expedient. 

Prima  facie  the  surety  has  an  interest  "  in  every  transaction  with  the  prin- 
cipal debtor.  You  cannot  keep  him  bound  and  transact  his  affairs  (for  they 
are  as  much  his  as  your  own)  without  consulting  him."  Per  Lord  Lough- 
borough, in  Rees  v.  Berringtou,  2  Ves.  jun.  540;  and  see  Bolton  v.  Salmon, 
(1891)  2  Ch.  48. 

Giving  time  and  forbearance.  If  the  creditor  agrees  with  the  principal 
debtor  to  give  him  time,  the  surety,  unless  the  contract  otherwise  provides,  is 
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discharged.     Combe  v.  Woulfe,  1  M.  &  S.  241;  8  Bing.  156;  Oriental  Financial     Fom  600. 

Corvoration  v.   Overend,  7  Ch.  142,  150:   affd.  L.  R.  7  H.  L.  348;   Bolton  v. — 

BuckinffJurm,  (1891)  1  Q.  B.  278.  But  to  have  this  effect  the  agreement  tor 
time  must  be  of  a  binding  character,  and  made  for  valuable  consideration  {Blahe 
V  White,  1  Y.  &  C.  (Exch.)  620);  the  giving  of  time  without  any  binding 
agreement  does  not  discharge  the  surety;  nor  will  the  surety  be  discharged  if 
the  agreement  is  not  with  the  debtor,  but  with  some  third  party.  Frazer  v. 
Jordan,  26  L.  J.  Q.  B.  288;  8  El.  &  Bl.  303;  Clarke  v.  Barley,  41  Ch.  D.  422-. 
As  to  the  effect,  on  an  action  for  contribution,  of  one  surety  giving  time  to 
the  principal  debtor,  see  Greenwood  v.  Francis,  (1899)  1  Q.  B.  312. 

A  release  of  the  principal  operates  prima  facie  as  a  discharge  of  the  surety. 
Ex  parte  Harvey,  4  D.  M.  &  G.  801;  Cragoe  v.  Jones,  L.  R.  8  Ex.  81;  Wihon 
V.  Lloyd,  16  Eq.  50  (composition).  Not  so  if  the  guarantee  contains  provi- 
sions to  the  contrary.  Manchester  Union  Bank  v.  Beech,  34  L.  J.  Ex.  133; 
Coivper  v.  Smith,  4  M.  &  W.  519.  And  a  release  by  the  creditor  of  one  of  the 
sureties  operates  prima  facie  as  a  release  of  all.  Mercantile  Bank  v.  Taylor, 
(1893)  A.  C.  317.  Not  so  where  the  release  of  the  debtor  is  by  operation  of 
law.  Ex  parte  Jacobs,  10  Ch.  211;  Megrath  v.  Gray,  L.  R.  9  C.  P.  218.  A 
release  of  the  principal  by  novation  extinguishes  the  remedy  against  the  surety. 
Commercial  Bank  of  Tasmania  v.  Jones,  (1893)  A.  C.  313. 

The  surety  is  not  released  where  the  release  of  the  principal  only  amounts 
to  a  covenant  not  to  sue,  with  a  reservation  of  the  rights  and  remedies  against 
the  surety  {Green  v.  Wynn,  4  Ch.  204);  but  where  the  principal  is  really 
released,  there  can  be  no  such  reservation.  Commercial  Bank  of  Tasmania  v. 
Jones,  (1893)  A.  C.  313.  As  to  when  a  release  is  not  implied,  see  Perry  v. 
iiational  Provincial  Batik  of  England,  (1910)  1  Ch.  464. 

As  to  securities.  A  surety  is  prima  facie  entitled  to  the  benefit  of  all  securities 
—whether  known  to  the  surety  or  not— which  the  creditor  holds,  as  against  the 
principal  debtor  {Duncan,  Fox  ^  Co.  v.  North  and  South  Wales  Batik,  6  App. 
Cas.  1);  even  though  obtained  after  the  contract  of  suretyship.  Forbes  v. 
Jackson,  19  C.  D.  615,  621;  and  see  Mercantile  Law  Amendment  Act  (19  &  20 
Vict.  c.  97),  s.  5;  and  The  Englishman  and  The  Australia,  (1895)  P.  212. 
Hence,  in  the  absence  of  express  provision,  a  surety  is  released  by  the  creditor 
taking  a  new,  or  different,  security  in  lieu  of  the  original  security.  Clarke  v. 
Ilcnty,  3  Y.  &  C.  (Ex.)  187;  Bowles  v.  Mayer,  19  C.  B.  N.  S.  76. 

As  to  the  right  of  retainer  by  a  surety  who  takes  out  administration  to  the 
deceased  principal  debtor,  see  lie  Allen,  Adcock  v.  Evans,  (1896)  2  Ch.  345. 

Where  through  the  fault  of  the  creditor  any  security  for  the  debt  is  lost,  the 
surety  is  prima  facie  discharged  pro  tanto.  Wulff  v.  Jay,  L.  R.  7  Q.  B.  756 
(bill  of  sale  not  registered);  Pledge  v.  Buss,  Johns.  663;  Coates  v.  Coates,  33 
Beav.  249;  Strange  v.  Fooks,  4  Giff.  408  (not  giving  notice  of  assignment  of  » 
chose  in  action);  Capel  v.  Butler.  2  S.  &  S.  457  (omission  to  register  transfer 
of  books);  Mutual  Loan  Society  v.  Sudlow,  5  C.  B.  N.  S.  449  (neglecting  to 
restore  collateral  security) ;  Latham  v.  Chartered  Bank,  17  Eq.  205  (not  pre- 
senting bill  at  maturity).  But  the  surety  is  not  released  by  the  creditor 
realising  the  security  in  exercise  of  the  powers  conferred  on  him.  Taylor  v. 
Bank  of  Neiv  South  Wales,  11  App.  Cas.  586;  and  see  Carter  v.  White,  25 
C.  D.  670,  and  Belfast  Banking  Co.,  1  Ir.  C.  L.  R.  693,  as  to  negligence  not 
■discharging  surety. 

Accordingly  it  is  sometimes  provided  that  the  guarantors  are  not  to  make  any 
claim  against  the  bank,  on  the  ground  that,  by  negligence  or  otherwise,  the 
hank  has  lost  the  benefit  of  any  security  or  guarantee  which,  if  enforced,  or 
preserved,  would  or  might  have  afforded  funds  in  relief  of  the  guarantors. 

5.  All  dividends,  compositions,  and  payments  received  from  any 
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Form  600.    such  person  or  persous  are  to  be  treated  as  payments  in  g-ross,  and 

i.|^^  guarantors  are  not  to  have  any  right  to  participate  except  to  the 

extent  of  the  surplus  remaining  after  satisfaction  of  the  ultimate 
balance  due  to  the  bank. 

Prima  juclc,  where  the  guarantee  is  a  limited  one,  and  the  debt  exceeds  the 
sum  guaranteed,  and  the  creditor  receives  a  dividend  from  the  estate  of  tlie 
bankrupt  or  deceased  debtor,  the  surety  is  entitled  to  treat  a  proportionate  part 
of  the  dividend  as  paid  in  reduction  of  the  guarantee,  and  to  insist  that  the 
whole  shall  not  be  aj^plied  in  reduction  of  the  unguaranteed  portion  of  the  debt. 
Thornton  v.  M'Kewan,  1  H.  &  M.  525;  Ilobson  v.  Bass,  6  Ch.  792  j  Seton, 
p.  1783.  But  the  rights  of  the  surety  may  be  waived  or  modified  as  above.  Ex 
parte  National  Provincial  Bank,  Re  Bees,  17  C.  D.  98;  Midland  Banking  Co. 
v.  Chambers,  4  Ch.  398;  Ex  parte  Miles,  1  De  G.  623;  Re  Blakeley,  9  Morr. 
B.  R.  173.  Where,  however,  the  xvhole  debt  is  guaranteed  with  a  proviso 
limiting  the  guarantor's  liability,  the  above  stipulation  is  unnecessary.  See  Ex 
parte  National  Provincial  Bank,  Re  Bass,  (1896)  2  Q.  B.  12. 

[5a.  Where  the  principals  are  a  corporation  or  .society  the  bank  is 
not  to  be  concerned  to  see  or  inquire  into  the  powers  of  the  prin- 
cipals or  their  directors  or  other  agents  acting,  or  purporting  to 
act,  on  their  behalf,  and  moneys  in  fact  borrowed  from  the  bank 
in  professed  exercise  of  such  powers  shall  be  deemed  to  form  part 
of  the  moneys  guaranteed,  even  though  the  boi'rcnving  or  obtaining 
of  such  moneys  be  in  excess  of  the  powers  of  the  principals,  or  of 
the  directors  or  other  agents  afsd,  or  shall  bo  in  any  Avay  irregular 
or  defective  or  informal.] 

Prima  facie  the  surety  is  not  liable,  unless  tlierc  is  a  principal  debtor  liable; 
for  the  essence  of  the  contract  of  suretyship  is  that  the  surety  is  only  secondarily 
liable.  Mountstephcn  v.  Lakcman,  L.  R.  5  Q.  B.  613;  7  H.  L.  17.  Where, 
however,  directors  of  a  company  guaranteed  the  repayment  of  a  loan  borrowed 
ultra  vires  of  the  company,  they  were  held  liable  on  their  guarantee.  Yorkshire 
Railway  Waggon  Co.  v.  Maclure,  19  C.  D.  478.  But  on  appeal  (21  C.  D.  309), 
it  was  held  that  the  transaction  in  question  was  not  idtra  vires,  and  accord- 
ingly the  decision  below  cannot  be  relied  on,  and  it  is  desirable  expressly  to 
deal  with  the  matter.  See  also  Becket  v.  Tower  Bridge  Assessment  Committee,. 
(1891)  1  Q.  B.  638. 

Some  banks,  to  preclude  question,  use  a  clause  as  above. 

[ob.  Any  accounts  settled  or  stated  by  or  between  the  bank  and 
the  principals,  or  admitted  by  them  or  on  their  behalf,  may  be  ad- 
duced by  the  bank,  and  shall  in  that  case  be  accepted  by  the 
guarantors,  and  each  of  them  and  their  respive  representatives,  as 
conclusive  evidence  that  the  balance  or  amount  thereby  appearing^ 
is  due  from  the  principals  to  the  bank.] 

Such  a  clause  is  sometimes  used.  In  the  absence  of  some  such  provision,  the 
principal  debtor's  admission  as  to  the  amount  owing  is  not  available  as  against 
the  surety.  Evans  v.  Beattie,  5  Esp.  26.  Even  a  judgment  against  the  prin- 
cipal debtor  is  not  evidence  against  the  surety  in  an  action  in  which  he  is  sued 
by  the  creditor  (^Ex  parte  Young,  17  C.  D.  668)  (following  the  American  case- 
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Douglass  v.  Howland,  24  Wendell,  35) ;  unless,  indeed,  the  surety  was  made  a     'PqyIXl  600. 
party  to  the  former  action,  or  was  served  with  a  third  party  notice. 

[oe.  A  certificate  in  writing  under  the  common  seal  of  the  bank 
stating  the  amount  at  any  particular  time  due  and  payable  to  it 
under  the  guarantee  shall  be  conclusive  evidence  as  against  the 
guarantors,  and  each  of  them,  and  their  respive  legal  personal  repre- 
sentatives.] 

Such  a  provision  is  occasionally  used. 

G.  As  to  each  of  the  guarantors  any  notice  may  be  served  on  him, 
or  his  legal  personal  representatives,  either  personally  or  by  sending 
the  same  through  the  post  in  an  envelope  addressed  to  the  Jast 
known  place  of  address  of  the  person  to  be  served,  and  a  notice  so 
sent  shall  be  deemed  to  be  served  on  the  day  following  that  on 
wliich  it  is  posted. 

7.  In  the  above  clauses  the  singular  includes  the  plural,  and  vice 
■verm. 

^\'llere  several  covenant  as  principal  debtors,  and  it  is  subsequently  arranged 
between  them  that  one  shall  be  liable  as  a  surety  only,  and  the  creditor  lias 
notice,  he  may  do  nothing  to  prejudice  the  surety  without  in  effect  releasing 
liim.     Rouse  v.  Bradford  Bnnkinfj  Co.,  (1894')  A.  C.  .58R. 


To   THK 


Bank,  Limtd. 


Form  60r. 


Gentlemen,  Letter  on 

In  conson  of  your  making  advances  or  otherwise  giving  above 

credit  or  accommodation  to  the  Coy,  Linitd  (hnftr  called  "the  conditions, 

principals "),  we,  the  undersigned,  on  the  footing  of  the  above 
general  clauses,  guarantee  the  due  payment  and  discharge  of  all  the 
principals'  liabilities  to  you,  whether  incurred  before  or  after  the 
dat«  hof,  and  whether  incurred  by  the  principals  alone  or  jointly 
with  others,  and  whether  as  principals  or  sureties,  and  whether  such 
liabilities  are  matured  or  not,  and  whether  absolute  or  contingent, 
including  liabilities  in  respect  of  advances  and  in  respect  of  cheques, 
bills,  notes,  and  other  negotiable  or  non-negotiable  instruments 
drawn,  accepted,  indorsed,  or  guaranteed  by  the  principals;  and  in 
respect  of  interest  with  half-yearly  rests,  commission,  and  other 
usual  banking  charges  [and  hi  respect  of  all  costs,  charges,  and 
expenses  which  you  may  incur  in  paying  any  rent,  rates,  taxes,  calls, 
instalments,  or  other  outgoings  in  respect  of  the  mortgaged  ppty^ 
or  in  insuring,  repairing,  maintaining,  managing,  or  realising  any 
(jf  the  mortgaged  ppty.  or  in  investigating  the  title  thereto]: — 
If  so,  say  : 

And  this  guarantee  is  to  extend  to  the  person  or  persons  for  tho 
1'.  4l 
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time  being  and  from  time  to  time  carrying  on- the  business  now- 
carried  on  by  the  principals.] 

[//  so,  add: 

We  are  not  to  be  called  on  under  tliis  guarantee  to  pay  more  than 


Dated  this 


day  of 


If  one  of  two  joint  guarantors  is  sued  on  the  guaranty  itself,  and  judgment 
is  recovered,  the  other  one  cannot  be  sued;  but  it  is  otherwise  when  the  first 
one  is  sued  on  his  cheque.  See  Wegg-Prosser  v.  Evans,  (1895)  1  Q.  13.  108, 
112,  113;  overruling  Cambeford  v.  Chupman,  19  Q.  B.  D.  229. 

As  to  liability  of  surety  for  interest  when  creditor  has  proved  in  the  bank- 
ruptcy of  the  principal  debtor,  hi  re  FitzGeorge,  (1905)  1  K.  B.  462;  In  re 
Moss,  (1905)  2  K.  B.  307. 


Form  602. 

Charge  by 
surety. 


1.  Where  documents  of  title  are  deposited  with  the  bank  by  Avay  of 
guarantee  for  the  due  discharge  of  the  liabilities  of  a  third  person  (in 
these  conditions  referred  to  as  the  party  guaranteed  to  the  bank), 
they  are,  unless  otherwise  arranged,  to  stand  as  a  continuing  secu- 
rity for  the  due  satisfaction  of  the  liabilities  of  the  party  guaranteed 
to  the  bank,  whether  incurred  before,  &c.  [as  in  clause  1  of  Porm  578]. 

2.  All  moneys,  &c.  [as  in  clause  2  of  Form  578]. 

3.  The  depositors,  &c.  [as  in  clause  3  of  Form  578]. 

4.  The  bank,  without  exonerating,  &c.  [as  in  clause  4  of  Form  600]. 

5.  All  dividends,  &c.  [as  in  clause  5  of  Form  600]. 

6.  Any  notice,  &c.  [as  in  clause  4  of  Form  578]. 

7.  In  the  above  clauses,  words  importing,  &c.  [as  in  clause  5  (jf 
Form  578]. 


Form  603. 

Ijt^ter  on 

above 

conditions. 


To  THE 


Bank,  Limtd. 


Gentlemen, 


I  have  deposited  with  you  the  below-mentioned  documents, 
by  way  of  guarantee  for  the  due  discharge  of  the  liabilities  of  A.  B., 

of ,  to  you,  and  upon  the  footing  of  the  above  general  clauses, 

but  so  that  the  security  is  not  to  be  available  for  more  than  £ . 

Yours,  &e.  - — . 


[Particulars  of  Documents. 
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.    THIS  INDENTURE,  made,  &c.  between  The  Coy,  Liiiitd    Form  604. 

(iiDftr  called  "  the  coy  "),  of  the  one  pt,  and  A.  B.,  of,  &c.,  C.  D.,  of,  j^gg^  of"^."^ 
&c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.  (hnftr  called  "  the  guarantors  "),  demnity  from 

Whereas  the  coy  recently  obtained  from  The  Bank,  Limtd  becomin"- 

(hnftr  called  "the  bank"),  an  advance  of  6,000/.  sureties  for 

company  to 

And  whereas  the  ed  advance  was  made  on  the  securit}^  of  an  bank, 
indenture,  dated,  &c.,  and  made  between  the  coy  of  the  first  pt,  the 
guarantors  of  the  second  pt,  and  the  bank  of  the  third  pt,  and  by 
that  indenture  the  coy  and  the  guarantors,  jointly  and  severally, 

covenanted  with  the  bank  to  pay  to  the  bank  on  the day  of  — ■ — 

the  sum  of  6,000/.,  with  interest  thereon  at  the  rate  of  5  p.c.p.a., 
computed  from  the  date  thof ,  and  also  so  long  after  that  day  as  any 
moneys  remained  due  on  the  security  thof,  to  pay  to  the  bank  interest 
thereon  after  the  same  rate,  by  equal  half-yearly  payments  on  the 

day  of  and  tlie  day  of  in  each  year;  and  by 

the  sd  indenture  the  coy  assigned  to  the  bank  certain  patents  and 
patent  rigliiw  specified  or  set  out  in  the  second  and  third  schedules  to 

a  certain  agreemt  of  the day  of ,  which  agreemt  was  framed 

in  accordance  with  the  draft  thof  set  forth  in  the  first  schedule  to 
the  coy's  arts  of  asson,  and  is  hnftr  referred  to  as  "  the  scheduled 
agreemt,"  to  hold  the  same  unto  the  bank,  subject  to  the  proviso 
therein  contained  for  the  redemption  of  the  same  premises  on  pay- 
ment on  the  sd day  of by  the  coy  to  the  bank  of  the  sd  sum 

of  6,000/.,  with  interest  thereon  in  the  meantime  at  the  rate  afsd,  and 
the  sd  indenture  contained  a  proviso  to  the  effect  that,  although,  as 
between  the  coy  and  the  guarantors  resply,  the  guarantors  were  only 
sureties  for  the  coy  as  between  the  guarantors  and  the  bank,  they, 
the  guarantors,  were  to  be  considered  as  joint  and  several  principal 
debtors  for  all  tlie  principal  moneys  and  interest  intended  to  be 
secured  by  the  indenture  now  in  recital,  so  that  the  guarantors, 
their  heirs,  executors,  or  administrators,  should  not  be  released  or 
exonerated  by  time  being  given  to  the  coy,  or  by  any  other  dealing  \ 
between  the  bank  and  the  coy,  or  by  any  act  or  omission  of  the  bank, 
or  by  any  other  matter  or  thing  AvhatsoGver,  Avhereby  the  guarantors, 
their  heirs,  executors,  or  administrators,  or  any  of  them,  as  a  surety 
or  as  sureties  only  for  the  coy,  would  be  released  or  exonerated. 

And  whereas  the  guarantors,  other  than  the  sd  G.  H.,  are  directors 
of  the  coy. 

And  whereas  the  directors  of  the  coy  are  empowered  by  the  arts 

of  asson  of  the  coy,  amongst  other  things,  to  execute  in  the  name  and 

on  behalf  of  the  coy,  in  favour  of  any  director  or  other  person  who 

may  incur,  or  be  about  to  incur,  any  personal  liability  for  the  benefit 

v-of  the  coy,  such  mortgages  of  the  coy's  ppty.  present  and  future,  as 
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they  think  fit,  and  any  such  mortgage  may  contain  a  power  of  sale, 
and  such  other  powers,  covenants,  and  provisions  as  shall  be  agreed 

on;  and  by  clause of  the  sd  arts  of  asson  it  is  provided,  amongst 

other  thing's,  that  no  director  shall  be  disqualified  by  his  office  from 
contracting  with  the  coy  or  from  voting  in  regard  to  any  contract  by 
or  on  behalf  of  the  coy,  to  give  t/O  any  director  any  security  by  way 
of  indemnity. 

Anp  whereas  it  was  one  of  tlxe  terms  on  which  the  guarantors 
agreed  to  execute  the  sd  indenture  that  the  coy  should  forthwith 
execute  in  their  favour  a  security  in  the  terms  hof. 

Now   THESE    PRESENTS   WITNESS   AND    DECLARE  a«    foUowS: 

1 .  The  coy  shall  indenmify  the  guarantors,  and  each  of  them,  and 
their  and  each  of  their  heirs,  executors,  and  administrators,  against 
all  actions,  proceedings,  claims,  and  demands  in  respect  of  the  sd 
indenture  of  the day  of . 

2.  The  coy  shall,  upon  the  request  in  writing  of  the  guarantors,  or 
of  any  one  of  the  guarantors,  or  of  the  legal  personal  representatives 
of  any  one  of  the  guarantors,  pay  off  the  principal  moneys  and 
interest  secured  by  the  sd  indenture,  and  procure  the  release  of  the 
guarantors,  and  their  respective  heirs,  executors,  and  administrators,, 
from  all  claims  under  or  in  respect  of  the  sd  indenture. 

;j.  The  coy  hby  charges  in  favour  of  the  trees  or  tree  the  under- 
taking and  ppty  of  the  coy  whatsoever  and  wheresoever,  both  present 
and  future,  with  the  payment  of  all  moneys  which  shall  from  time  to 
time  become  payable  under  clause  1  hof,  and  as  a  security  for  the  due 
performance  by  the  coy  of  all  the  oliligations  imposed  on  the  coy  by 
that  clause. 

4.  The  sd  charge  shall  operate  as  a  fixed  charge,  so  far  as  concerns 
the  sd  patents  and  patent  rights,  and  as  regards  the  residue  of  the 
premises  hby  charged  shall  operate  as  a  floating  security.  Never- 
theless, each  of  the  guarantors,  or  his  legal  personal  representative 
for  the  time  being,  shall  be  at  liberty  at  any  time,  by  notice  in  writing 
to  the  coy,  to  determine  the  floating  character  of  the  charge  afsd  as 
regards  any  parlar  asset  specified  in  such  notice,  and  thereupon  the 
charge,  as  regards  such  asset,  shall  become  and  operate  as  a  fixed 
charge,  and  shall  cease  to  be  a  floating  charge. 

And  see  sects.  4,  9,  Conveyancing  Act,  1911. 

5.  The  statutory  power  of  sale  conferred  on  mortgagees  by  sect.  19- 
of  the  Conveyancing  and  Law  of  Property  Act,  1881,  shall  be  exer- 
ciseable  ^vithout  further  notice  by  the  trees  or  tree  at  any  time  after 
the  coy  shall  have  committed  any  breach  of  any  of  the  obligations 
hby  imposed  on  it,  and  sects.  19  and  20  of  the  sd  Act  shall  be  regarded 
as  modified  accordingly. 
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(5.   Th<;  coy  irrevocably  appoints  (Jie  trees  or  tree  to  be  the  attorneys    Form  604. 
or  attorney  of  tlie  coy,  in  the  name  and  on  behalf  of  the  coy  or  other-  ~' 

wise  to  execute  and  do  any  such  assignments,  conveyances,  assur- 
ances, and  things  as  the  trees  or  tree  may  find  it  necessary  to  execute 
and  do  for  tJie  purpose  of  carrying-  any  such  sale  as  afsd  into  effect. 

7.  The  ti-ees  or  tree  may,  at  any  time  after  the  power  of  sale  afsd 
has  become  exerciseable,  appoint  any  person  or  persons  to  be  a 
receiver  or  receivers  of  the  ppty  hb}'  charged,  and  a  receiver  or 
receivers  so  appointed  shall  have  power  to  take  possession  of  the  sd 
ppty  charged,  to  carry  on,  or  concur  in  carrying  on,  the  business  of 
the  coy,  and  to  sell,  or  concur  in  selling,  any  of  such  ppty;  and  all 
moneys  received  by  such  receiver  or  receivers  shall,  after  providing 
for  the  matters  specified  in  the  first  three  paragraphs  of  clause  8  of 
neat.  24  of  the  sd  Act,  be  applied  in  paying  off  all  moneys  which  the 

guarantors  shall  then  be  liable  to  under  the  sd  indenture  of  the 

day  of  ,  and  in  making  good  to  them  all  moneys  they  may 

previously  have  pd,  and  generally  in  effectuating  the  complete  in- 
demnity of  tlie  guarantors  and  their  respive  heirs,  executors,  and 
administrators,  in  accordance  with  clause  1  hof,  and  any  surplus 
shall  be  pd  to  the  coy. 

8.  The  coy  hby  covenants  with  the  guarantors,  and  as  a  separate 
covenant  with  each  of  them,  that  the  coy  will  duly  observe  and  per- 
form all  the  obligations  hby  imposed  on  it. 

9.  In  these  pi-esents  the  expression  "the  ti-ees  or  tree"  means  the 
guarantors  or  the  survivors  or  survivor  of  them,  or  other  the  trees  or 
tree  for  the  time  being  hof. 

10.  The  statutory  power  of  appointing  a  new  tree  or  new  trees, 
conferred  by  sect.  10  of  the  Trustee  Act,  1893,  shall  be  applicable 
hereto . 

In  witness,  &c. 


That  the  proposed  deed  of  indemnity  submitted  to  the  meeting  be    Form  606. 
approved,  and  that  the  common  seal  be  affixed  thereto.  Kosointion. 
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CHAPTER  XVII. 

REDUCTION  OF  CAPITAL, 

The  Companies  Act,  18G2,  mtide  no  provision  for  the  reduction  of  the  No  provision* 
capital  of  a  company  limited  by  shares.  The  capital  was  by  the  Act  i862. 
made  one  of  the  conditions  which  had  to  be  specified  in  the  memo- 
randum of  association,  and  although  sect.  12  of  the  Act  allowed  of  the 
modification  of  some  of  the  conditions  specified  in  the  memorandum 
(so  as,  e.g.,  to  increase  the  capital,  consolidate  the  shares,  convert 
paid-up  shares  into  stock),  it  prohibited  all  other  alterations.  This 
omission  was,  however,  rectified  by  the  Companies  Act,  1867,  ss.  9 — 
20,  which  was  explained  (to  meet  the  decision  of  Jessel,  M.  K.,  in 
Ebhw  Yale  Co.  (1877),  4  Ch.  D.  827 )  and  extended  by  the  Companies 
Act,  1877.  Both  these  Acts  are  now  repealed,  and  their  provisions 
re-enacted  in  sects.  46  to  56  of  the  Companies  (Consolidation)  Act, 
1908      Sect.  46  runs  as  follows:— 

Reduction  of  Share  Capital. 

46. — (1)  Subject  to  confirmation  by  the  Court,  a  companj'  limited  by  shares,  Special 
if  so  autiiorized  by  its  articles,  may  by  special  resolution  reduce  its  share  capital  resolution  for 
in   any  Avay ,   and   in   particular    (without   prejudice   to   the   generality   of    the  gj^are  canital 
foregoing  power)  may — 

(a)  Extinguish   or   reduce   the  liability   on   any   of   its   sliares   in    respect   of       \ 

.  share  capital  not  paid  up ;  or 
(6)  Either  with  or  without  extinguishing  or  reducing  liability  on  any  of  its 
.shares,  cancel  any  paid-up  share  capital  which  is  lost  or  unrepresented 
'by  available  assets;  or 
(c)  Either  with  or  without  extinguishing  or  reducing  liability  on  any  of  its 
: shares,  pay  off  any  paid-up  share  capital  which  is  in  excess  of  the  wants 
:of  the  company, 
and  may,  if  and  so  far  as  is  necessary,  alter  its  memorandum  by  reducing  the 
amount  of  its  share  capital  and  of  its  shares  accordingly. 

(2)  A  special  resolution  under  this  section  is  in  this  Act  called  a  resolution 
for  reducing  share  capital. 

This  section  is  supplemented  by  sects.  47  to  56  of  the  Act,  which 
deal  with  the  machinery  for  obtaining-  the  sanction  of  the  Court, 
and  will  be  found  in  the  Appendix,  infra. 
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Effect  of  the         Sections  46  to  50  of  the  Act  take  the  place  of  the  corre.spondin«r 
sections.  sections  of  the  Companies  Acts,  1867  and  1877.     Sections  9  to  20 

inclusive  of  the  Act  of  1867  gave  power  to  a  company  limited  by 
shai-es  to  reduce  its  capital  by  special  resolution  confirmed  by  the 
Court,  and  sect.  3  of  the  Act  of  1877  declared  that  tlie  word  "ca])iral." 
as  used  in  the  Act  of  1867,  should  include  paid-up  capital,  and  the 
power  to  reduce  capital  conferred  by  that  Act  should  include  a  power 
to  cancel  any  lost  capital  or  any  capital  unrepresented  by  available 
assets,  or  to  pay  off  any  capital  which  may  be  in  excess  of  the  Avants 
of  the  coiupany.    And  it  was  held  in  British  and  Artier  loan  Corpora- 
tion V.  Coupei;  (1894)  A.  C.  399,  that  under  the  Acts  of  1862  ujid 
1867,  mi{y  kind  of  reduction  might  be  confirmed  by  the  Court.  "  Tlici-e 
is,"  said  Lord  Herschell,  L.  C,  "  not  a  word  in  the  Act  of  1877  from 
beginning  to  end  to  narrow  the  scope  of  the  Act  of  1-867.     The  <iene- 
rality  of  the  power  conferred  by  that  Act  is  left  wholly  untouched.'" 
And  the  jurisdiction  of  the  Court  to  sanction  reductions  of  ca|)it;il 
of  the   most  varied  kinds   were  frequently   recognised.      However, 
in  Anglo-French  Corporation,  (1902)  2  Ch.  845,  Buckley,  J.,  con- 
sidered that  the  construction  placed  on  the  Act  in  the  past   was 
unsound,  and  that  inasmuch  as  the  Act  of  1877  gave  a  specific  power 
to  cancel  capital  lost  or  unrepresented  by  available  assets,  it  im- 
pliedly denied  jurisdiction  to  sanction  the  cancellation  of  paid-up 
capital  not  lost  or  unrepresented  by  available  assets,  e.g.,  to  sanction 
a  cancellation  of  paid-up  shares  which  the  holder  was  willing  to 
have  cancelled  for  the  company's  benefit.     This,  as  pointed  out  in 
former  editions  of  this  work,  was  inconsistent  alike  Avith  the  principle 
laid  down  by  the  House  of  Lords  in  British  and  American  Corpora- 
tion V.  Couper,  supra,  and  with  a  series  of  cases  in  Avhich  the  Couit 
had  exercised  from  time  to  time  the  poAver  thus  supposed  to  be  denied 
to  it.     Then  came  the  decision  of  the  House  of  Lords  in  Poole  v. 
National  Bank  of  China,  (1907)  A.  C.  229,  where  that  House  dis- 
sented from  the  vicAvs  expressed  by  Buckley,  J.,  and  re-afiii-mcd 
the  principles  laid  doAvn  in  British  and  American  Corporation  v. 
Couper,  supra.    "  The  decision,"  said  Lord  Macnaghten,  "  of  Buckley, 
J.,  in  Anglo-Fren-ch,  dc.  Co.,  goes  OA-en  further.     His  language,  if 
correctly  i-eported,  seems  to  imply  that  because  the  Act  of   1877 
specifies  certain  cases  and  declares  that  the  power  conferred  by  the 
Act  of  1867  includes  those  specified,  it  is  to  be  inferred  that  in  all 
other  cases  the  jurisdiction  of  the  Court  is  excluded.     If  that  i>^  ihe 
meaning  of  Avhat  the  learned  judge  said,  Avdth  all  respect  I  am  unable 
to  agree  with  his  view.     The  condition  that  gives  jurisdiction  is 
not  proof  of  loss  of  capital,  or  proof  that  capital  is  unrepresented 
by  available  assets,  or  tliat  capital  is  in  excess  of  the  Avants  of  the 
company.     The  jurisdiction  arises  whenever  the  company  seeking 
reduction    has    duly  passed    a    special    resolution    to  that  effect." 
Lastly  came  the  Companies  (Consolidation)  Act,  1908,  which  alters 
the  Avording  of  the  enactments  as  to  reduction  of  capital  by  saying 
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that,  "subject  to  the  confirmatiou  of  the  Court,  a  company  limited 
by  shares,  if  so  authorized  by  its  articles,  may  by  special  resolution 
reduce  its  capital  in  any  way,  and  in  particular  (without  prejudice 
to  the  o-enerality  of  the  foregoing  power),  may  reduce  its  capital" 
[in  the  manner  specified  in  paragraphs  (a),  (b)  and  (c)  of  sect.  46]. 
Thus  the  jurisdiction  of  the  Court  to  sanction  any  kind  of  reduction 
is  made  clear  beyond  all  cavil. 

The  juiisdiction  to  confirm  a  reduction  of  Ciipital  arises —  When 

(1)  Where  the  company  is  a  company  within  the  definition  con-  arises. 

tained  in  sect.  285  of  the  Act,  that  is  to  say,  "  a  company 
formed  and  registered  under  this  Act,  or  an  existing  com- 
pany," that  is,  a  company  formed  and  registered  under 
the  Joint  Stock  Companies  Act,  under  the  Companies 
Act,  1862,  or  is'  a  coiiipany  (see  ^ect.  246)  registered  but 
not  formed  under  the  Joint  Stock  Companies  Act  or  the 
Companies  Act,  1862,  or  is  a  company  registered  but 
not  formed  under  Part  VII.  of  the  Act  of  1908;  and 

(2)  The  company  has  passed  a  special  resolution  for  the  reduc- 

tion of  its  capital;  and 
(S)  The    Court  applied    to    has    jurisdiction    to  wind  up  the 
company. 

The    following  aie  some  of    the  modes  of    reduction  commonly  Modes  of 
adopted:—  reduction. 

(a)  Reducing  the  liability  of  shareholders  in  respect  of  uncalled 
or  unpaid  capital,  e.g.,  where  the  sliares  are  10^.  each  with 
51.  paid  up,  reducing  them  to  51.  fully  paid-up  shares,  and 
thus  relieving  the  shareholders  from  liability  of  the  un- 
called amount. 

'b)  Paying  off  or  returning  paid-up  capital  not  wanted  for  the 
purposes  of  the  company,  e.g.,  where  the  shares  are  101. 
fully  paid  up,  reducing  them  to  51.,  and  paying  back  51. 
per  share.  Sect.  46  of  the  Act  expressly  provides  that  this 
kind  of  reduction  is  to  be  allowable.  Lees  Brook  Spinning 
Co.,  In  re,  (1906)  2  Ch.  394;  Artizans  Land  and  Mortgage 
Corp.,  In  re,  (1904)  1  Ch.  796;  Fiercy,  In  re,  (1907)  1  Ch. 
289. 

(c)  Paying  off  paid-up  capital  by  issuing  debentures  or  debenture 
stock  in  satisfaction.  Nixoti  Navigation  Co.,  (1897)  1  Ch. 
872;  DeLaRiMedCo.,  (1911)  2  Ch.  361. 

(d;  Paying  olf  paid-up  capital  on  the  footing  that  it  may  be 
called  up  again.  Thus,  if  the  shares  are  lOZ.  fuUy  paid 
up,  paying  off  21.  per  share  on  the  footing  that  when 
desired  the  company  may  call  it  up  again.  Fore  Street,  dtc. 
Co.,  59  L.  T.  214. 

(e)  Cancelling  by  special  i-esolution  shares  that  have  not  been 
taken  or  agreed  to  be  taken.    See  sect.  41  (1)  (e)  of  the  Act. 
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(f)  Cancelling  shares  surrendered,  or  the  holders  of  Avhich  con- 

sent to  cancellation.  Lhjnvi  Co.,  26  W.  R.  55;  Vivian  & 
Co.,  54  L.  T.  384;  Foole  v.  National  Bank  of  China,  (1907) 
A.  C.  228. 

(g)  Paying-  oft'  and  cancelling  preference  shares,  in  pursuance  of  a 

contract  in  the  memorandum  and  articles  binding  on  both 
preference  and  ordinary  shareholder.s,  by  applying  for  the 
purpose  a  portion  of  the  profits  of  the  company.  See  In  re 
Dicldo  Pier  Co.,  (1891)  2  Ch.  354. 

(h)  Paying  off  capital  out  of  accumulated  profits  and  increasing- 
pro  ianto  the  uncalled  capital.  See  sect.  40  of  the  Act;  and 
Neale  v.  Birmingham  Tramways  Co.,  (1910)  2  Ch.  464. 

(i)  Lost  capital.  Cancolting  capital  wliich  has  been  lost  or  is 
unrepresented  by  available  assets.  This  is  one  of  the 
commonest  modes  of  reduction.  A  company,  whose  capital 
amounts  to  100,000/.  in  fO/.  shares,  has  lost,  say,  50,000Z. 
by  some  business  disaster.  Lt  may  bo  a  submarine  tele- 
graph company,  and  one  of  its  cables  has  been  destroyed, 
or  a  shipping  company,  and  part  of  its  fleet  has  been  sunk; 
in  such  a  case  where  a  company  has  lost  a  portion  of  its 
capital,  nothing,  as  Sir  George  Jessel  said,  can  be  more 
beneficial  to  the  company  than  to  admit  the  loss,  and  to 
write  it  off  (In  re  Ebbir  Vale  Co.  (1877),  4  C.  D.  31),  e.g., 
to  reduce  its  10/.  shares  to  5/.,  and  thus  place  itself  in  a 
position  to  resume  payment  of  dividends. 

The  provisions  empowering  a  company  to  cancel  '"  any 
lost  capital,  or  any  (capital  unrepresented  by  available 
assets,"  are  alternative  provisions,  and  the  latter  is  not 
explanatory  of  the  former.  Hoare  d  Co.,  Ltd.,  In  re,  (1904) 
2Ch.  208. 

In  all  cases  a  special  resolution  is  required,  and  in  all  cases  (ex- 
cept (e)  and  (\i))  the  confirmation  of  the  Court  is  also  required. 


All  round  Reduction  or  otherwise. 

All  round  Prima  facie  a  reduction  of  capital  should  be  an  all  round  j'eduction; 

reduction.  ^^^^  ig  ^q  sa,y^  where  capital  is  to  be  paid  oil  or  to  bo  cancelled  as 
lost  or  unrepresented  by  available  assets,  or  where  the  liability  for 
uncalled  capital  is  to  be  reduced,  the  same  percentage  should  be 
paid  off  or  cancelled  or  reduced  in  respect  of  each  share;  and,  on  the 
same  principle  of  fairness,  this  pari  passu  mode  of  reduction  is  the 
proper  mode  where  there  are  several  classes  of  shares,  e.g.,  ordi- 
nary and  preference  shares  (Bannatyne  v.  Direct  Spanish  Telegraph 
Co.,  24  C.  D.  287;  Direct  Spanish  Cable€o.,  34  C.  D.  307;  Barrow 
Hcematite  Steel  Co.,  39  C.  D.  382;  Credit  Assurance  and  Guarantee- 
Corporation,  (1902)  2  Ch.  601),  unless  such  preference  shares  have 
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priority  as  regards  capital  in  winding-up  (Re  American  Pastoral 
Co.,  62  L.  T.  G23),  in  which  case  the  loss  should  he  thrown  first  on 
the  ordinary  shares.  And  see  Floating  Dock  of  St.  Thomas,  (1891) 
1  Ch.  691;  London  and  New  York  Co.,  (1895)  2  Ch.  860.  But  it  is 
open  to  a  company  to  pass  a  special  resolution  reducing  the  capital 
otherwise  than  in  accordance  with  the  legal  rights  of  the  share- 
holders, e.g.,  by  paying  off  wholly  or  in  part  some  of  the  share- 
holders, although  all  are  entitled  to  rank  pari  passu ;  or  by  cancelling 
part  of  the  capital  paid  up  on  one  class,  although  both  classes  rank 
evenly  as  regards  capital.  And  it  is  now  settled  that  the  Court  has 
jurisdiction  to  confirm  any  kind  of  reduction,  notwithstanding  that 
it  involves  a  departure  from  the  legal  rights  of  the  classes.  British 
and  American  Corporation  v.  Couper.  (1894)  A.  C.  399;  Credit 
Assurance  and  Guarantee  Corporation,  (1902)  2  Ch.  601;  Allsopp 
and  Sons,  51  W.  R.  644;  Welsbach  Incandescent  Gas  Light  Co., 
(1904)  1  Ch.  87;  Naticmal  Bxcellings  Societi/,  In  re,  78  L.  T.  144. 

A  scheme  for  reduction  of  capital  by  paying  off  paid-up  capital 
may  be  sanctioned,  even  though  it  involves  the  raising  by  other 
iiicans  of  the  very  money  which  is  required  for  effecting  the  reduction. 
De  La  Bue  &  Co.,  (1911)  2  Ch.  361. 

But  the  Court  will  not  sanction  the  cancellation  of  a  class  of  shares 
on  the  footing  that  in  lieu  thereof  the  company  is  to  issue  to  the 
holders  a  much  larger  amount  of  paid-up  shares  of  another  class. 
Development  Co.  of  Central  Africa,  (1902)  1  Ch.  54. 

If  the  company  reducing  its  capital  has  a  reserve  fund,  there  is  no 
obligation  to  apply  in  the  fii-st  instance  the  whole  of  such  reserve  fund 
to  replace  the  capital  account;  and  if  the  reserve  fund  has  been 
employed  in  the  business  and  is  therefore  mixed  up  with  the  general 
assets,  a  loss  falls  on  the  reserve  and  on  the  paid-up  capital  rateably 
{^lie  Hoare  d  Co.,  (1904;  2  Ch .  208 ;  Poole  v.  National  Bank  of  Cliina, 
(  1907)  A.  C.  229),  unless  the  coiupauy  chooses  to  throw  on  reserve  a 
larger  proportion  than  its  rateable  proportion. 

In  the  case  la,st  mentioned.  Lord  Macnaghten  said:  "The  Court  of 
Appeal  was  not  quite  satisfied  aboui  the  propriety  of  retaining  in 
liand  any  part  of  the  reserve  fund,  but  the  proposal  was  allowed  to 
j)ass  on  the  company  giving  an  undortaking  which  is  embodied  in  the 
order  that  no  part  of  the  sum  retained  out  of  the  profit  reserve  fund 
should  be  applied  otherwise  than  for  capital  purposes.  As  the  com- 
pany offered  this  undertaking  I  do  not  propose  to  your  Lordships 
that  i*:  shoidd  be  omitted,  but  I  do  not  quite  understand  Avhat  the 
undertaking  means  or  how  long  it  is  intended  to  last.  But  1  must 
say,  speaking  for  myself,  that  I  do  not  think  that  this  addition  to  the 
order  ought  to  be  treated  as  a  precedent  in  any  other  case." 

A  scheme  for  reduction  of  capital  is  not  necessarily  unfair  or 
ineqttitable  because  it  involves  the  alteration  of  rights  of  voting  and 
priority  as  between  the  different  classes  of  stockholders.  Welsbach 
Incandescent  Gas  Co.,  (;1904;  iCh.  87;  Allsopp  d  Sons,  Ltd.,  In  re, 


125<) 


1260  PETITIONS.  [OlIAP.  XV U. 

54  W.  R.  644,  C.  A.  The  Couri  will  not,  under  guise  of  a  reduction 
of  capital,  sanction  a  resolution  which  effects  a  "  conversion  "  and 
"  re-allocation  "  as  distinguished  from  a  reduction  of  capital.  Watker 
Steam.  Trawl  Fishing  Co.  (1908),  S.  C.  123,  Ct.  of  Sess. 

It  is  no  objection  to  a  resolution  for  reduction  that  in  efiect  it 
contravenes  a  bargain  contained  in  the  memorandum  and  articles  of 
association,  and  it  is  no  part  of  the  business  of  the  Court  to  deter- 
mine the  wisdom  of  the  course  adopted  by  the  company  in  the 
management  of  its  own  affairs.  Per  Lord  Loreburn,  L.  C,  Poole 
V.  National  Bank  of  China,  Umlted,  (1907)  A.  C.  229,  336. 

The  Court's  Discretion. 

Oourt'e  Wide  as  is  the  juiisdiction  to  confirm  a  reduction  of  capital,  tiie 

aiscretion.  (^jQurt  js  invested  with  a  discretion — a  judicial  discretion — and  it 
is  the  duty  of  the  Court  before  sanctioning  a  reduction  to  see  thai 
there  is  nothing  unfair  or  objectionable  in  the  scheme,  especially  if 
it  does  not  provide  for  the  treatment  of  the  shareholders  in  accord- 
ance with  their  rights  inter  se. 

"  The  creditors,"  said  Lord  Macnaghten  in  British  and  American. 
dc.  Corporation  v.  Couper,  (1894)  A.  C.  339,  and  in  Poole  v.  Natioruil 
Bank  of  China,  Ltd.,  supra,  "are  protected  by  express  provisions. 
Their  consent  must  be  procured  or  their  claims  must  be  satisfied. 
The  public  shareholders  and  every  class  of  shareholders,  individually 
and  collectively,  are  protected  by  the  necessai-y  publicity  of  the  pro- 
ceedings, and  by  the  discretio7t  which  is  entrusted  to  the  Court. 
Until  confirmed  by  the  Court,  the  proposed  reduction  is  not  to  take 
effect,  although  all  the  creditors  have  been  satisfied.  When  it  is 
confirmed  the  memorandum  is  to  be  altered  in  the  prescribed  manner, 
and  the  company,  as  it  were,  makes  a  new  departure.  With  these 
safeguards,  which  certainly  are  not  inconsiderable,  the  Act  appa- 
rently leaves  the  company  to  determine  the  extent,  the  mode,  and  the 
incidence  of  reduction,  and  the  application  of  any  capital  moneys 
which  the  proposed  reduction  may  set  free  .  .  .  The  jurisdiction 
arises  whenever  the  company  seeking  reduction  has  duly  passed  a 
special  resolution  to  that  effect." 

"  I  entirely  agree,"  said  Vaughan  Williams,  L.  J .,  in  Welsbach  Co.. 
(1904)  1  Ch.  87,  "that  whether  a  scheme  does  or  does  not  accord 
exactty  with  the  legal  rights  of  the  shareholders,  the  Court  ma} 
always  consider  whether  it  is  a  fair  or  an  unfair  scheme.  In  my 
judgment,  this  is  a  fair  scheme.  I  cannot  help  saying — although  this 
is  in  no  way  conclusive  upon  the  question  of  fairness — that  the  Court 
always  does  take  into  consideration  the  wishes  of  the  shareholders 
who  are  affected  by  the  scheme,  and  in  this  case  the  majorities  which 
have  been  obtained  to  my  mind  go  far  to  show,  at  all  events,  that  the 
shareholders,  and  in  particular  the  preference  shareholders,  regarded 
this  as  a  fair  scheme."    And,  in  the  same  case,  Stirling,  L.  J.,  said: 


REDUCTION  OF  CAPITAL.  1261 

"I  entirely  agree  .  .  .  that  in  these  cases  the  Court  is  not  under  an 
obligation  to  confirm  any  scheme  for  reduction  by  whatever  majorities 
it  may  be  sanctioned,  but  has  a  discretion  which  it  is  bound  to  exercise 
in  every  case.  But,  at  the  same  time,  in  exercising  that  discretion, 
when  we  find  that  the  determination  of  such  matters  as  variations  in 
the  rights  attached  to  different  classes  of  shareholders  has  by  the 
constitution  of  the  company  been  left  to  the  decision  of  the  share- 
holders themselves,  the  Court  ought  to  be  very  careful  how  it  inter- 
feres with  the  bond  fide  judgment  of  business  men  on  a  matter  of 
business  in  which  they  themselves  are  largely  interested."  See  also 
Hoare  &  Co.,  (1904)  2  Ch.  208;  Samuel  Allsopp  &  Sons,  Ltd.,  ul 
W.  R.  644;  19  T.  L.  R.  637.  The  shareholders  cannot  be  heard  to 
say  that  they  took  their  shares  in  ignorance  of  the  provisions  for 
reduction  of  capital  contained  in  the  Companies  Act,  1908,  ss.  46 — 56 
(re-enacting  the  Companies  Acts,  1867  and  1877),  or  of  provisions 
in  the  articles  of  association  enabling  class  meetings  to  approve  of 
modification  of  rights  (see  Bannatyne  v.  Direct  Spanish  Telegraph 
Co.,  34  C.  D.  287,  and  Welsbach  Co.,  (1904)  1  Ch.  87);  and  accord- 
ingly the  Court  can  make  an  order  notwithstanding  that  it  may  create 
some  sense  of  disappointment  or  hardship.  Direct  Spanish  Tele- 
graph Co.,  34  C.   D.  307,  and  the  cases  above  referred  to. 


Confirmation  of  Reduction,  not  of  Resolution. 

It  is  to  be  observed  that  the  Court,  in  dealing  with  the  reduction  of  What  the 
capital,  has  not  to  confirm  the  special  resolution  but  to  confirm  "  the  c^rmg 
reduction,"  for  sect.  50  of  the  Act,  replacing  sect.  11  of  the  Act  of 
1867,  provides  that  "the  Court  may  make  an  order  confirming"  the 
reduction  "on  such  terms  and  conditions  as  it  thinks  fit."    If,  there- 
fore, tJie  resolution  deals  with  matt-ers  beyond  reduction,  the  Court 
as  a  general  rule  should  abstain  from  passing  any  opinion  on  it,  and 
not  purport  in  any  way  to  confirm  it;  but  the  minute  proposed  to  b(^ 
adopted  may  render  it  necessary  to  look  at  the  other  circumstances, 
and  in  such  C£ise  the  Court  must  of  course  consider  the  validity  or         * 
invalidity  of    tlic  other  parts  of    the  resolution.     See  Hyderabad 
Deccan  Co.,  75  L.  T.  21,  Stirling,  J. 

As  to  cancelling  paid-up  capital  which  is  not  capital  lost  or  un- 
represented by  available  assets,  the  Court  has  frequently  acted  on 
the  footing  that  it  has  jurisdiction  to  sancition  the  cancellation  of 
shares  fully  or  partly  paid  up,  notwithstanding  the  absence  of  evi- 
dence that  the  capital  paid  up  thereon  has  been  lost  or  is  unrepre- 
sented by  available  assets.  The  following  are  instances: — Islingtofi 
Electric  Co.,  W.  N.  (1892)  81  (there  the  memorandum  was  subscribed 
for  certain  founders'  shares,  and  it  being  desired  to  get  rid  of  them, 
the  holders  paid  them  up  in  full  and  the  company  passed  a  resolution 
cancelling  them,  and  Chitty,  J.,  confirmed  the  reduction);    West- 
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minster  Electric  Supply  Co.,  1897  (Stirling.,  J.,  founders'  shares 
cancelled,  tlie  holders  consenting-  thereto,  and  being  allowed  to  Bub- 
scribe  for  a  number  of  other  shares  at  less  than  the  market  price); 
House  to  House  Electric  Co.,  in  1899  (Romer,  J.,  of  a  similar 
character);  St.  James  and  Pall  Mall  Electric  Co.,  in  1899 
(Stirling,  J.,  a  similar  scheme  sanctioned). 

The  dicta  to  the  contrary  have  been  overruled  (see  supra,  p.  1256) 
in  Anglo-French  Co.,  (1902)  2  Ch.  845. 

According  to  the  decision  in  Louisiana  and  Southern  States  Co., 
(1909)  2  Ch.  552,  it  is  not  necessary,  regard  being  had  to  the  terms 
of  sect.  46  of  the  Act,  where  a  company  seeks  confirmation  by  the 
Court  of  a  resolution  to  cancel  capital  lost  or  unrepresented  by 
available  assets,  to  prove  the  loss  or  non-representation,  and  what 
was  said  by  Lord  Macnaghten  in  Poole  v.  National  Bank  of  Chinti, 
Ltd.,  (1907)  A.  C.  229,  336,  wa.s  relied  on  in  support  of  this  view, 
but  it  seems  doubtful  whether  the  wording  of  the  section  really 
justifies  that  conclusion.  Jurisdiction  is  one  thing,  and  ]H-oof  of 
the  facts  alleged  is  another  thing,  and  where  a  petition  for  reduction 
alleges  that  some  part  of  its  paid-uj)  ca])ital  proposed  to  be  cancelled 
has  been  lost  or  is  unrepresented  by  available  assets,  the  Court  as 
of  course  requires  evidence  of  the  facts  alleged  so  that  the  order  of 
the  Court  may  be  secundum  allegata  et  probata. 

It  has  been  held  that  in  order  to  obtain  the  sanction  of  the  Court 
to  a  cancellation  of  capital  alleged  to  be  lost  or  unrepresented  by 
available  assets,  the  allegation  must  be  proved  clearly,  and  goodwill 
(if  any)  must  be  brought  into  account.  Barrow  Haematite  Co.  (2), 
(1900) 2  Ch.  846. 

It  is  sufficient  to  prove  either  that  capital  has  been  lost  or  that  it 
is  unrepresented  by  available  assets;  it  is  unnecessary  to  prove  both 
these  facts.    Hoare  &  Co.,  (1904)  2  Ch.  208,  C.  A. 

In  cases  of  cancellation,  care  should  be  takeii  to  ascertain  that  the 
capital  proposed  to  be  cancelled  has  been  effectually  paid  up.  In  one 
case  it  was  proposed  to  cancel  some  ])aid-up  capital,  and  in  preparing 
the  evidence  on  the  petition  it  was  discovered  that  the  agreement 
under  which  the  shares  were  issued  as  paid-up  had  not  been  filed. 
The  petition  accordingly  stood  over,  pending  a  motion  to  rectify  the 
register  and  file  a  contract;  and  this  having  been  done,  the  petition 
was  amended,  and  the  order  for  reduction  was  made.  See  Notting- 
ham, d-c.  Co.,  4  T.  L.  R.  429;  Eastern,  dc.  Co.,  68  L.  T.  312;  see 
also  Nixon  Navigation  Co.,  (1897)  1  Ch.  872. 

In  some  cases,  where  no  suSicient  contract  has  been  filed,  applica- 
tion may  be  made  under  the  Companies  Act,  1898,  as  to  which  see 
Chap.  XX.,  infra. 

Where  the  company  reducing  its  capital  has  a  reserve  fund  of 
accumulated  profits,  there  is  no  absolute  necessity  to  bring  the 
reserve  fund  into  account  for  the  purpose  of  ascertaining  Avhether 
the  capital  proposed  to  be  cancelled  has  been  lost.    A  loss  of  capital 
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falls  on  the  general  assets — uot  ou  the  reserve  fund  of  undivided 
profits — where  the  reserve  fund  is  separately  invested;  but  if  the 
reserve  fund  is  invested  in  the  business  so  as  not  to  be  distinguish- 
able from  the  general  assets,  a  loss  should  be  treated  as  falling  on 
the  general  assets  and  the  reserve  fund  rateably  in  proportion  to 
the  amounts  thereof  (Re  Hoare  d  Co.,  (1904)  2  Ch.  208),  unless 
the  company  chooses  to  throw  a  larger  proportion  on  the  reserve. 
This  decision  is  one  of  great  practical  importance,  and  removes  the 
doubts  raised  by  the  decision  of  Cozens-Hardy,  J.,  in  Barroiv 
HmniaUte  Steel  Co.,  (1900)  2  Ch.  846,  854. 

Cases  sometimes  arise  in  which,  as  part  of  the  scheme  of  reduc-  Arrears  of 
tion,  arrears  of  preference  dividends  are  to  be  cancelled,  or  are  to  dividend, 
be  satisfied  by  the  issue  of  deferred  warrants  carrying  interest 
payable  out  of  profits  or  out  of  surplus  profits,  but  it  is  not  for  the 
Court  to  sanction  such  an  alteration  of  rights — they  liave  to  be  dealt 
with  by  virtue  of  provisions  in  the  memorandum  or  articles  of 
association,  as  in  the  Welsbach  Co.,  (1904)  1  Ch.  87,  C.  A.;  Hoare 
d-  Co.,  (1904)  2  Ch.  208;  General  Credit  Assurance  Co.,  (1902)  2 
Ch.  001.  In  the  Welsbach  Co.  the  special  resolution  passed  for 
reduction  of  capital  also  provided,  with  the  requisite  sanction  of 
class  meetings,  for  the  cancellation  of  the  arrears  of  preference 
dividend.  In  Samuel  Allsopp  &  Sons,  Limited,  W.  N.  (1903)  132, 
deferred  warrants  were  issued  in  respect  of  the  arrears. 

In  Boare  S  Co.,  (1910)  W.  N.  87,  infra,  Form  508,  arrears  of 
preferential  dividends  were  extinguished  and  participation  certifi- 
cates were  to  be  issued  instead  to  the  preference  shareholders  binding 
the  coy  to  pay  a  percentage  of  surplus  profits  to  the  certificate  holders. 

If  there  is  no  efficient  pi-ovision  in  the  articles  for  class  meetings  Scheme  of 
in  such  cases,  it  may  be  necessary  to  proceed  under  sect.  120  of  the  managemen  . 
Act.    See  injra,  Form  808. 

Sometimes,  where  it  is  desired  to  cancel  founders'  shares,  provision  Bonus  to 
is  made  for  paying  them  off  and  for  paying  them  a  considerable  bonus  j,|iai.es. 
out  of  the  undivided  profits  of  the  company.     The  Court  has  sanc- 
tioned such  a  reduction  in  more  than  one  case.    See  Form  647a,  injra.        * 

But  the  Court  will  not  sanction  a  cancellation  of  a  class  of  shares  on 
the  footing  that  in  lieu  thereof  the  company  shall  issue  to  the  holders 
a  much  larger  amount  of  paid-up  sliares  of  another  class.  Develop- 
meoit  Co.  of  Central  AJrica,  (1902)  1  Ch.  54. 

Sometimes  it  is  desired  in  (-ancelling  lost  capital  not  to  reduce  the  Preserving 
amount  of  the  individual  shares;  for  example,  wliere  there  has  been  amount  of 
a  loss  of  50  per  cent,  of  tlie  paid-uj)  capital,  primd  facie  the  mode  shares, 
of  carrying  out  a  corresponding  reduction  would,  where  the  capital 
is  divided  into  11.  shares,  be  to  reduce  every  sliare  from  11.  to  10s. 
But  in  some  cases  it  is  preferred  to  cancel  one-half  of  each  holding-, 
so  as  to  leave  the  shares  at  the  same  figure.     This  can  be  done, 
but  occasionally  it  is  necessary  to  make  provision  for  fractions. 
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Occasionally,  again,  it  is  desired  by  the  holder  of  a  number  of 
shares  to  have  the  other  holders  paid  off,  so  that,  in  effect,  he  and  his 
nominees  may  become  the  sole  shareholders  and  the  practical  owners 
of  the  concern.  Such  a  scheme  can  be  worked  out  under  the  Act. 
See  Form  647b,  infra. 

In  several  cases  orders  have  been  made  sanctioning  reduction  of 
capital  where  the  company  was  being  wound  up,  and  the  reduction 
■was  part  of  a  scheme  of  arrangement  with  a  view  to  the  resumption 
of  business.  In  such  cases  the  proceedings  must  comply  not  only 
with  sect.  120,  but  sects.  46 — 56  of  the  Act  (replacing  respectively, 
the  Joint  Stock  Companies  Arrangement  Act,  1870,  and  the  Com- 
panies Acts,  1867  and  1877),  and  the  petition  must  be  intituled 
accordingly.  So  held  by  Vaughan  Williams,  J,,  in  South  Stafford- 
shire Blue  Brick  Co.,  Stli  March,  1898,  and  by  Byrne,  J.,  jn  Coo'per 
and  Johnson  (1903),  51  W.  R.  314.  In  Wallasey  Brick  and  Land 
Co.,  W.  N.  (1894)  20,  Kekewieh,  J.,  refused  to  sanction  a  reduction 
of  capital  on  the  ground  that  the  company  was  not  a  going  concern, 
and  did  not  contemplate  resumption  of  business,  but  it  may  be 
doubted  whether  this  decision  can  be  supported. 

Occasionally,  too,  a  reduction  of  capital  takes  place  along  with 
a  reorganization  of  capital  under  sect.  45  of  the  Act  or  otherwise. 
Australian  Estates  and  Mortgage  Co.,  (1910)  1  Ch.  414;  and 
infra,  p.  1520. 


Special  Resolutions  for  Reduction. 

Whether  the  sanction  of  the  Court  is  or  is  not  required,  special 
resolutions  have  to  be  pa.ssed  for  the  reduction  of  capital. 

A  special  resolution  for  reduction  can  only  be  passed  if  at  the 
time  of  passing  the  same  the  articles  of  association  of  the  company 
contain  a  clause  giving  the  company  power  to  reduce  its  capital,  for 
sect.  46  of  the  Act  only  empowers  the  company  to  reduce  by  special 
resolution  "if  so  authorized  by  its  articles."  Accordingly,  power  in 
the  memorandum  of  association  is  ineffective.  Dexine  Patent  Pack- 
ing and  Rubber  Co.,  W.  N.  (1903)  82. 

For  the  clause  in  articles  of  association  authorizing  a  reduction  of 
capital,  see  Form  251,  clause  48,  p.  684. 

Hence,  where  the  articles  omit  to  give  express  power  to  reduce  the 
capital,  a  special  resolution  must  first  be  passed  altering  them  by 
introducing  a  clause  that  "  the  company  may  from  time  to  time  reduce 
its  capital";  and  subsequently  a  second  special  resolution  must  be 
passed  to  effect  the  reduction.  These  special  resolutions  cannot  be 
passed  concurrently.  See  sect.  46  of  the  Act,  and  West  India  Co., 
9  Ch.  11,  n.;  Patent  Invert  Sugar  Co.,  31  C.  Div.  166;  Oregon  Mort- 
gage Co.  (1910),  S.  C.  964,  Ct.  of  Sess. 

See  form  of  resolution,  p.  1117. 
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As  to  special  resolutions  generally,  see  sect.  69,  and  supra,  p.  1093 

ef.  seq. 

For  notices  of  meetings  to  pass  such  resolutions,  see  Forms  436  and 

437,  and  notes  thereto. 

For  forms  of  resolution  for  many  kinds  of  reduction,  see  su}jra, 
p.   1117  et  seq. 

The  Court. 

The  expression  "the  Court"  in  sect.  46  of  the  Act  means  (see   wiiat  Court* 
sect.  285)  the  Court  having  jui-isdiction  to  wind  up  the  company.   ^^J^^^j^y^*^ 
See  sect.  131. 

As  to  these  Courts,  see  sect.  131,  and  the  Eules  in  the  Appendix, 
after  "Acts."  The  Court's  jurisdiction  is  exerciseable  by  the  judges 
of  the  Chancery  Division,  including  tliose  to  whom  the  winding-up 
business  is  assigned. 

Under  the  Act  of  1900  this  was  doubtful  but  in  Islington  and  Where- 
General  Electric  Supply,  W.  N.  (1892)  81,  it  was  held  by  Chitty,  J.,  P^'i\°;^ 
after  coasulting  with  the  other  judges  of  the  Chancery  Division, 
that  the  jurisdiction  was  not  confined  to  the  Avinding-up  judges, 
and  his  Lordship  stated  that  similar  reasoning  might  bo  applied  to 
applications  under  the  Companies  (Memorandum  of  Association)  Act, 
1890,  now  represented  by  sects.  9  and  204  of  tlie  Aot  of  1908.  Accord- 
ingly, many  orders  in  reductions  of  capital  wore  subsequently  made 
by  the  learned  judges  above  mentioned. 

It  was  also  held  by  Vaughan  Williams,  J.,  and  it  appeai-s  to  be 
clear,  that  the  jurisdiction  under  the  Acts  of  1807  and  1877  was  also 
exerciseable  by  the  judge  to  whom,  under  sect.  2  of  the  Companies 
(Winding  Up)  Act,  1890  (Companies  Act,  1908,  s.  132),  the  general 
jurisdiction  to  wind  up  companies  was  assigned.  Mining  Shares- 
Investment  Co.,  (1893)  2  Ch.  060  (Extension  of  Objects);  Ocean 
Queen  Steamship  Co.,  ib.  666  (Reduction  of  Capital);  and  Vaughan 
Williams,  J.,  when  acting  as  winding-up  judge,  afterwards  made 
many  orders  in  similar  cases.  Other  such  orders  were  made  by 
Romer  and  Byrne,  J  J.,  when  acting  for  the  winding-up  judge,  and 
by  Wright,  J . ,  and  every  subsequent  winding-up  judge.  Irrespective 
of  these  decisions,  the  jurisdiction  is  also  exerciseable  by  the  other 
Courts  having,  under  the  Companies  Act,  1908,  s.  131  (Companies 
(Winding  Up)  Act,  1890),  jurisdiction  in  England  and  Wales  to  wind 
up  companies,  namely,  the  Chancery  Courts  of  the  Counties  Palatine 
of  Lancaster  and  Durham,  and  certain  of  the  County  Courts,  subject 
to  the  conditions  imposed  by  sect.  131  of  the  Act.  Hence  the  first 
inquiry  to  be  made  in  ascertaining  what  Court  is  to  be  petitioned  is, 
"  What  Court,  having  reg-ard  to  the  situation  of  the  registered  office 
and  the  amount  of  capital  paid  up,  or  credited  as  paid  up,  would 
liave  jurisdiction  to  wind  up  the  company?" 

Orders  confirming  reductions  of  capital  have  also  been  made  by  the 
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Chancery  Courts  of  the  Counties  Palatine  of  Lancaster  and  Dialiaiu, 
and  in  a  few  cases,  where  the  paid-up  capital  did  not  exceed  10,000Z. 
(see  sect.  2  (3)  of  the  Companies  (Winding  Up)  Act,  1890;  Com- 
panies Act,  1908,  s.  132),  orders  have  been  made  by  County  Court 
judges.  A  petition  for  reduction  or  extension,  to  be  heard  before  a 
winding-up  judge,  need  not  be  specially  intituled.  It  can  be  inti- 
tuled "In  the  matter  of  the  Companies  (Consolidation)  Act,  1908." 
Aluminium  Co.,  W.  N.  (1894)  6.     See  Rule  5,  infra. 

In  a  case  within  the  County  Court's  jurisdiction  (asking  for  con- 
firmation of  an  alteration  of  objects)  ])resented  to  the  High  Court, 
Wright,  J.,  made  the  order,  but  directed  the  proceedings  to  be  trans- 
ferred to  the  County  Court.    Rugeley  Gas  Co.,  W.  N.  (1899)  127. 

In  a  case  in  August,  1905,  Warrington,  J.,  confirmed  a  resolution 
for  reduction,  although  the  company's  paid-up  capital  was  under 
10,000?.  This  seems  correct,  for  by  sub-sect.  5  of  sect.  2  of  tlie  Act 
of  1890  (Companies  (Consolidation)  Act,  1908,  s.  131  (7)),  which 
section  gives  winding-up  jurisdiction  to  tlie  Courts  above  mentioned, 
"nothing  in  this  section  shall  invalidate  a  proceeding  by  reason  of 
its  being  taken  in  a  wrong  Court."  But  wJiether  there  is  any  ])0wer 
to  transfer  a  petition  for  reduction  or  extension  of  objects  from 
the  High  Court  to  a  County  Court,  or  vice  versa,  is  doubtful.  Soot. 
133  of  the  Companies  Act,  1908,  replacing  sect.  3  of  the  Act  of  1890, 
only  gives  power  to  transfer  "the  xvlndinq-up  of  a  company  or  any 
proceedings  therein." 


Procedure  (see  Rules  of  May,  19U9.  in  Appendix). 

The  short  Where  the  reduciion  does  not  involve  either  the  diminution  of  any 

process.  liability  in  respect  of  unpaid  capital  or  the  payment  to  any  share- 

holder of  any  paid-up  capital:  — 

1.  See  that  the  regulations — i.e.,  the  articles — give  the  requisite 

power  to  reduce  capital  (supra,  p.  684),  and  if  they  do  not, 
insert  by  special  resolution  power  to  reduce  capital. 

2.  Then  j^ass  a  special  resolution  (see  Companies  (Consolidation) 

Act,  1908,  s.  69  (2))  for  the  reduction  in  the  desired  form, 
taking  care  to  specify  the  character  of  the  reduction  and 
how  it  is  to  be  effected  (supra,  Form  487  et  seq.). 

3.  File   with   the   Registrar  of   Companies   printed  copy   of  this 

resolution,  pursuant  to  sect.  70  of  the  Act  of  1908  (see 
Appendix). 

4.  Present  petition  (infra,  Form  606)  to  the  Court  praying  for 
I  confirmation  of  the  reduction,  the  company  to  be  the  peti- 
tioner.     File  affidavits  in  support  of  the    petition.       Soe 

^  Form  615,  infra. 

5.  As  from  the  presentation  of  the  petition  until  the  Court  other- 

wise directs,  use  the  words  "and  reduced"  as  part  of  tJic 
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uame  of  the  company.     See  sect.  48  of  the  Companies  Act, 
1908,  unless  a  dispensation  order  is  obtained,  infra,  p.  1271. 

6.  Take  out  summons  in  chambers  immediately  after  the  presenta- 

tion of  the  petition  for  directions  as  to  advertising,  &c.  (see 
Form  609),  and  obtain  order  thereon.     See  Form  610. 

7.  Advertise  petition  as  directed. :   See  Form  614. 

8.  Bring  on  the  petition  for  hearing,  and  obtain  an  order  of  the 

Court  coiifirniing  the  reduction  and  approving  of  the  jiiinute. 
See  Form  622. 

9.  File  with  the  Registrar  an  office  copy  of  order  and  the  minute  as 

required  by  sect.  51  of  the  Act,  and  obtain  the  Registrar's 
certificate,  sect.  51  (4). 

As  to  the  procedure  where  the  reduction  does  involve  the  diminu-  The  long 
tion  of  liability  in  respect  of  unpaid  capital,  or  the  payment  off  of  P™^®^^- 
•paid-up  capital,  see  infra,  p.  1287  et  seq. 


Appeals. 

Appeals  from  the  decisions  of  the  High  Court  of  Justice  on  peti- 
tions for  reduction  of  capital  Avill,  on  application,  be  treated  as 
interlocutory,  and  dealt  with  speedily.  See  Sarmiel  Allsopp  d  Sons, 
Ltd.,  W.  N.  riOOa)  132. 
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PRECEDENTS 

(UNDER    ACT    OF     190  8). 


Form  606.     In  the  High  Court  of  Juwtiue, 

tTV-T^^T^  Chancery  Division. 

Petition  f oi  -^ 

company                          ,,       t      j^- 
canceUation  Mr.  Justice  . 

of  capital  lost 

or  unrepre-  In  the  matter  of  the Coy,  Limtd  and  Reduced. 

^^°*^'  And  in  the  matter  of  the  Cos  (Consolidation)  Act, 

1908. 

The  above  heading-  is  lii^ht  cvimi  \vii<ire  the  petition  is  rilod  at  the  office  of 
the  llegistrur  in  Companies  Winding-up,  Jianlcruptcy  Buildings.  Almnininm 
Co.,  W.  N.  (1894)  G. 

To  His  Majesty's  High  Ct  of  Justice: 

The  humble  peton  of  the     —  Coy,  Limtd  and  Reduced: 
Showeth  as  follows: 

1.  Your  petr,  the  above-named  coy  (hnftr  called  "the  coy"),  wa.s 

incorporated  in  the  year under  the  Cos  Acts,  1862  to  1900,  as  a 

coy  limtd  by  sliares. 

2.  The  registered  office  of  the  coy  is  situate  at . 

3.  The  objects  for  which  the  coy  was  established  are  [the  working- 
of  gold  mines],  and  other  objects  set  forth  in  the  raemdum  of  a»sson 
thof. 

4.  The  capital  of  the  coy  is  £ divided  into shares  of  £- 

each. 

5.  Shortly  after  its  incorporation  the  coy  commenced  and  it  has 
since  carried  on  business. 

6.  The  coy  has  issued of  its  shares  and  no  more,  and  the  sum 

of  £ per  share  has  been  pd  up  thon. 

7.  By  clause of  the  arts  of  asson  of  the  coy  it  is  provided  that 

the  coy  may  from  time  to  time  by  special  resolution  reduce  its  capital 
in  any  manner  permitted  by  law. 

See  supra,  p.  684,  and  itifra,  p.  1471. 

8.  By  special  resolution  of  the  coy,  duly  passed  and  confirmed  in 
accordance   witli  .sect.   69  of  the  Cos   (Consolidation)  Act,   1908.  at 
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extraordinary  general  meeting-s  thof ,  held  resph"  on  the  day  of    Form  606. 

and  the day  of ,  it  was  resolved: 

"That  the  capital  of  tlie  coy,  Avhich  now  consists  of  10,000?., 
divided  into  1,000  shares  of  10?.  each  fully  pd-up,  be  reduced  to 
5,000?.,  divided  into  1,000  shares  of  51.  each,  and  that  such  reduction 
be  effected  by  cancelling  pd-up  capital  which  has  been  lost  or  is 
unrepresented  by  available  assets  to  the  extent  of  51.  per  share." 

For  other  forms  of  resohition,  see  supra,  p.  1117. 

9.  Previously  to  the  passing  of  such  special  resolution,  pd-up 
capital  of  the  coy  to  the  extent  of  o,000?.  and  upwards  had  been  lost 
or  was  unrepresented  by  available  assets. 

10.  The  reduction  of  capital  afsd  does  not  involve  eitlier  tlie 
diminution  of  any  liability  in  respect  of  unpaid  capital  or  the  pay- 
ment to  any  shareholder  of  any  pd-up  capital. 

11.  The  form  of  the  minute  proposed  to  be  registered  is  as  follows: 
Here  set  out  minute.     See  Forms,  infra,  p.  128.5.] 

Your  petr  the  coy  therefore  humbly  prays: 

(1)  That  the  reduction,  &c.  [as  below,  p.  1289]. 

(2)  That  the  addition  of  the  words  "and  reduced"  to  the  coy's 

name  may  be  dispensed  with  altogether. 
{'S)  Or  that  [as  in  Form  625]. 

And  your  petrs  will  ever  pray,  &c. 

Note.    -It  is  not  intended  to  serve  this  peton  on  any  person. 

As  to  the  ('ourt  having  jurisdiction,  see  siipi-a,  p.  1265. 

As  to  the  forms  of  resolution,  see  supra,  pp.  1117  et  seq. 

As  to  the  alleging  and  proving  the  capital  proposed  to  be  cancelled  as  lost  or 
unrepresented  by  available  assets,  see  sapra,  p.  1262. 

As  to  the  minute  to  be  approved  by  the  Court,  see  infra,  pp.  1282,  1284  et  seq. 

As  to  the  general  procedure  in  such  cases,  see  infra,  pp.  1287,  1288. 

As  to  the  use  of  the  words  "  and  reduced,"  sect.  48  of  the  Act  of  1908  provides 
for  the  addition  to  the  company's  name  of  the  words  "  and  reduced  "  as  from        ^ 
the  confirmation  of  the  resolution  for  reduction  until  a  date  to  be  fixed  by  the 
Court. 

The  effect  of  sect.  48  of  the  Act  of  1908  is  shortly  as  follows:  — 

If  the  case  involves  a  diminution  of  liability  or  repayment  to  anj-  shareholder 
of  any  capital,  the  words  "  and  reduced  "  must  be  added  to  the  company's  name 
"  on  and  from  "  the  confirmation  by  the  company  of  the  resolution  for  reducing 
the  share  capital. 

If  the  reduction  does  not  involve  either  the  diminution  of  any  liability  in 
respect  of  share  capital  or  the  payment  to  any  shareholder  of  any  paid-up  share 
capital,  then  the  words  "  and  reduced  "  need  only  be  added  on  and  from  the 
presentation  of  the  petition. 

In  either  case  the  words  must  be  continued  until  such  date  as  the  Court 
may  fix. 

If  the  reduction  does  not  involve  either  the  diminution  of  any  liability  in 
I'espect  of  unpaid  share  capital  or  the  payment  to  any  shareholder  of  any  paid-up 
share  capital,  the  Court  may  dispense  altogether  with  the  words  "  and  reduced." 
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The  section  also  provides  in  effect  that  where  the  reduction  of  the  capital  of 
the  company  does  not  involve  either  the  diminution  of  any  liability  in  respect  of 
unpaid  capital,  or  the  payment  to  any  shareholder  of  any  paid-up  capital,  it  shall 
not  be  necessary  before  the  pi-eaentation  of  the  petition  for  confirming  the 
reduction  to  add,  "  and  the  Court  may,  if  it  thinks  it  expedient  so  to  do,  dispense 
altogether  with  the  addition  of  the  words  '  and  reduced.' '' 

Hence,  after  the  presentation  of  tiic  petition,  the  words  "and  reduced  ■' 
must,  unless  and  until  otherwise  ordered,  be  used  as  part  of  the  company's 
name;  but,  as  appears  above,  the  Court  has  a  discretionary  power  to  dispense 
altoo-ether  with  the  use  of  the  words,  and,  this  being  so,  the  practice  established 
soon  after  the  passing  of  the  Act  of  1877  was  to  make  an  order  immediately 
after  the  presentation  of  the  petition  dispensing  with  the  words  "  and  reduced  '" 
until  the  hearing.  Thus  the  following  order  was  made  in  the  first  ease  under 
the  Act  which  came  before  tiie  Courts. 


Upon  motion  tlii^  day  made.  &c.,  by  euiiu.^el  [Mr.,  now  Lord. 
Macnaghteu]  for  the  coy,  petrs  named  in  the  peton  on  6th  August, 
1877,  preferred  unto  this  Ct,  and  upon  rcadino-  an  affidavit  of  J.  J.  S. 
filed  8th  August,  1877,  this  Ct  doth  order  that  the  addition  of  the 
words  "and  reduced"  to  the  title  of  the  coy  be  dispensed  with  until 
the  hearing-  of  the  sd  peton.  And  it  is  ordered  tliat  the  petrs  he  at 
liberty  to  amend  the  sd  peton  by  omitting  therefrom  the  words  "  and 
reduced  "  from  the  title  of  the  coy.  And  it  is  ordered  that  the  peton 
be  in  the  pa])er  for  hearing  without  the  Chief  Clerk's  certificate  of  the 
settlement  of  the  list  of  creditors  referred  to  by  the  Cos  Act,  18(i7,  and 
the  general  order  and  rule  of  21st  March,  18GH.  Llynvi  Tondu,  <&c. 
Co.,  Malins,  V.-C,  8th  August,  1877. 


The  following  are  a  few  of  the  nniny  cases  in  which  such  interim  dispensation 
orders  were  made: — 

Neio  Civil  Service  Co.,  Ifall,  V.-C,  5  Xovember,  1879. 

rroii  Co.,  HaU,  V.-C,  January,  1880. 

British  Land  and  Mortrjage  Co.  of  America,  W.  N.  (1885),  p.  205. 

London  and  City  Land  and  Bvilding  Co.,  ibid.  p.  137. 

African  Bank,  Chitty,  J.,  5  Maj-,  1886. 

Union  Finance  Co.,  W.  N.   (1887)  253,  North,  J. 

Orion  Diamond  Alining  Co.,  Stirling,  J.,  10  June,  1887. 

New   Quebrada  Bailioay  Co.,  Xorth,  J.,   \Y .   X.    (1888)   233. 

The  ground  of  application  in  most  cases  was  that,  as  the  Act  gives  the  Court 
discretionary  power  to  dispense  altogether  with  the  use  of  the  words  "  and 
reduced,"  it  was  desirable  to  dispense  with  the  words  between  the  presentation 
and  the  hearing,  usually  a  period  of  only  ten  days,  in  order  that  the  Court  might 
at  the  hearing,  with  the  full  evidezice  before  it,  be  able  to  exercise  its  discretion. 

But  for  some  years  past  it  has  been  extremely  difficult  to  obtain  such  interim 
dispensation  orders,  and  according  to  the  present  practice  they  are  only  made  in 
very  special  and  extraordinary  circumstances.  The  application  for  such  an 
order  is  usually  made  by  summons  at  chambers,  Chitty,  J.,  having  expressed  the 
opinion  that  such  applications  sliould  be  so  made.  Solway  Steamship,  61  L.  T. 
659.  See  Form  609.  The  application  must  be  supported  by  affidavit  showing 
the  special  circumstances.     Maxim   Weston   Co.,  W.  X.    (188S)  212.     The  fact 
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that  the  company  is  a  bank  has  induced  the  Court  in  more  than  one  case  to  make 
the   order.      Anglo- Argentine   Bank,   Ltd.,   Wright,   J.,   1901. 

In  Lindler  and  Co.,  W.  N.  (1911)  66,  Joyce,  J.,  refused  an  interim  dis- 
pensation order,  although  the  company  carried  on  business  abroad.  It  seems  a 
strange  thing  that  the  Court  should  countenance  a  practice  of  refusing  off-hand 
to  make  a  dispensation  order,  when  in  the  result  it  practically  prejudges  the 
question  whether  at  the  hearing,  with  all  the  evidence  before  it,  such  an  order 
should  ov  should  not  be  made. 

The  application  used  commonlj'  to  be  made  along  with  tiie  application  (see 
Form  611)  as  to  advertisement,  &;c. 

As  to  advertising  the  presentation  and  day  fixed  for  hearing  of  the  petition : 
Prior  to  Tambrachernj  Co.  (1885),  29  C.  D.  683,  it  was  the  general  practice 
to  apply  for  and  obtain,  shortly  after  the  presentation  of  the  petition,  an 
order  dispensing  with  any  notice  of  the  presentation  and  any  notice  of  the 
day  fixed  for  hearing. 


Form  607. 


Lpou  motion,  &c.,  let  the  petou  be  placed  in  the  paper  for  hearing  Form  608 

on  Saturday,  the  3rd  March,  1888,  without  advertisement  or  notice,  Notice  dis- 

and  without  any  certificate  of  creditor.s.     West  Cmnherl-and,  dc.  Co.,  pensed  witii. 
Kay,  J.,  21st  February,  1888. 


in  Tambracheny  Co.,  29  C.  D.  683,  liacon,  \'.-C.,  refused  to  hear  a  jjetition 
for  cancelling  lost  capital  without  previous  advertisement,  and  the  decision  was 
affirmed  by  the  Court  of  Appeal  on  the  ground  that  the  judge  had  a  discretion 
witli  which  the  Court  of  Appeal  would  not  interfere.  Cotton,  L.  J.,  in  that 
case,  after  considering  the  Acts  and  liules,  said:  "  According  to  my  view  the 
rule  requiring  an  advertisement  applies,  but  subject  to  be  dispensed  with  in  a 
case  where  the  Court  tliinks  that  it  is  impossible  that  creditors  can  be  interfered 
with  or  prejudiced,  and  therefore  does  not  think  that  they  ought  to  object;  but 
lertainly  there  was  a  discretion  with  the  judge,  and  as  he  said  he  would  not 
hear  the  petition  without  its  being  advertised,  in  my  opinion  the  Court  of 
.Vpjjcal  ought  not  to  interfere  with  that  discretion,  although  in  my  opinion, 
petitions  taking  advantage  of  the  Act  of  1867,  with  the  provisions  introduced 
l)y  the  Act  of  1877,  are  prima  facie  to  be  advertised  for  the  purpose  of  enabling* 
tlie  parties  to  go  before  the  Court  and  object  that  this  may  interfere  with  the 
due  recognition  of  their  claims;"  and  Bowen  and  Fry,  L.  JJ.,  concurred. 

Within  a  few  years  after  this  decision  the  rule  was  adopted  by  all  the  judges 
that  the  Court  would  only  in  very  special  cases  dispense  with  advertisements 
of  the  presentation  and  day  fixed  for  hearing.  See  Cou^rdidated  Telephone  Co., 
33  W.  R.  408,  Chitty,  J.,  and  Vnimi  Finance  Co.,  W.  N.  (1887)  253,  North,  J., 
and  tliis  is  the  present  practice.  Indeed,  according  to  the  present  practice,  an 
order  to  dispense  is  scarcely  ever  made.  But  i)ossibly,  regard  being  liad  to  the 
views  expressed  in  Poole  v.  National  Bank  of  China,  (1907)  A.  C.  229,  and  in 
Louisiana  and  Southern  States,  ^c.  Co.,  W.  N.  (1909)  170,  finprn,  p.  1262,  and 
infra,  p.  1277,  the  old  practice  may  now  be  revived. 

The  advertisement  of  a  company's  petition  for  reduction  of  capital  must, 
prima  facie,  exercise  a  prejudicial  influence  on  the  company's  credit,  and  if 
there  is  no  real  ground  for  such  prejudice,  and  if  creditors'  rights  are  noways 
affected  by  the  reduction,  there  seems  no  reason  why  the  Court,  having  a 
dispensing  power,  should  not  use  it  to  relieve  the  company  from  being  placed 
at  a  disadvantage.  A  form  of  application  for  such  an  order  where  desired 
would  run  as  follows:  — 
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Eorm  609. 

iSummons  for 

dispensation 

••»rder. 


[Title  an  in  the  Petituyn.] 

Let  all  parties  concerned  attend  the  J  ud<,re  in  chambers  on  the 

(Jay  of  at  o'clock  in  the  noon  on  the  hearing  of  an 

applicon  on  the  part  of  the  above-named  coy  for  an  order  fixing  a  day 

for  the  hearing  of  the  peton  in  this  matter,  presented  on  the day 

of ,  and  dispensing  with  the  publication  of  notice  of  the  presenta- 
tion of  the  sd  peton  and  with  any  advertisement  of  the  day  appointed 
for  hearing  of  the  sd  peton,  and  with  a  settlement  of  any  list  of 
creditors  and  with  the  addition  to  the  coy's  name  of  the  words  'jind 
reduced"  until  the  hearing  of  the  sd  peton. 

Dated  this day  of . 

This  summons  is  taken  out  by         -  of ,  in  the  county  of  -       -, 

solor  for  the  applicant. 


Form  610, 

Order 

dispensing 
with  "and 
i'eduoed." 


The  Older  may  be  framed  in  afcordance  with  the  following:  — 

Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  Orion 
Diamond  Mining  Coy,  Limtd,  Ihc  petrs  named  in  a  peton  preferred 
in  the  above  matters  on  the  10th  day  of  June,  1887,  and  upon  reading 
the  sd  peton: 

This  Ct  doth  order  that  the  sd  peton  be  placed  in  the  paper  for 
hearing  on  the  18th  day  of  June,  1887. 

And  the  Ct  dispenses  with  the  publication  of  notice  of  the  presenta- 
tion of  the  peton,  with  any  advertisement  of  the  day  appointed  for 
the  hearing  of  the  sd  peton,  the  settlement  of  a  list  of  persons  who 
are  creditors  of  the  sd  coy,  and,  until  the  hearing  of  the  ed  peton,  with 
the  words  "  and  reduced  "  in  the  title  of  the  sd  coy.  Orion  Diamond 
Mining  Co.,  Stirling,  J.,  10th  June,  1887. 


IForm  611. 

■Summons  to 
fix  a  day  for 
hearing,  &c. 


But  the  usual  practice  now  is  to  apply  by  summons  as  follows:  — 

[Title  as  in  petition.^ 
Let,  &c. 

On  the  pt  of  the  above-named  coy,  that  a  day  may  be  fixed  for  the 
hearing  of  the  peton  for  the  reduction  of  the  coy's  capital  present<>d 

on  the day  of ,  and  that  directions  may  be  given  as  to  the 

advertisements  which  are  to  be  published,  and  that  the  certificate  of 
creditors  may  be  dispensed  with. 


There  should  be  an  affidavit  in  support. 
211. 


Maxim  Weston  Co.,  W.  N.   (1888) 
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Upon  the  applicon  of  the  City  of  Loudon,  &c.   Coy,  Limtd  and    Form  612. 
Reduced,  the  petrs  named  in  the  petou  presented  in  the  above  matters,  Qr^jg^on 
by  summons  dated  the  18th  day  of  July,  1890,  and  upon  hearing  the  special 
solor  for  the  applicants,  and  upon  reading  the  sd  peton  presented  on 

the  18th  day  of  July,  1890,  and  the  affidavits  of  Sir  H E 

K and  E C S ,  both  filed  the  22nd  day  of  July,  1890, 

and  the  several  exhibits  therein  referred  to,  and  the  Judge  being  of 
opinion  that  the  proposed  reduction  of  the  capital  of  the  sd  coy  does 
not  involve  either  the  diminution  of  any  liability  in  respect  of  unpaid 
capital  or  the  payment  to  any  shareholder  of  any  pd-up  capital.  It 
IS  ORDERED  that  tlio  list  of  creditors  of  the  sd  coy,  and  the  office  copy 
affidavit  verifying  such  list  mentd  or  referred  to  in  the  general  order 
of  thi.s  Ct,  of  the  21st  day  of  March,  1868,  and  thereby  directed  to  be 
left  in  the  cliambers  of  the  Judge,  be  dispensed  with. 

And  it  is  ordered  that  the  sd  peton  be  set  down  to  be  heard  before 
his  Lordship,  Mr.  Justice  Chitty,  on.  Saturday,  the  2nd  day  of  August, 
1890,  when  any  creditor  or  shareholder  who  desires  to  object  may 
attend  and  be  heard. 

And  it  is  ordered  that  notice  of  the  presentation  of  the  sd  peton 
and  of  the  sd  day  fixed  for  the  hearing  thereof  be  inserted  at  the 
following  times  in  the  following  newspapers,  that  is  to  say,  in  the 
London  Gazette  of  the  25th  day  of  July,  1890;  in  the  Times  news- 
paper of  the  24th  and  29t.h  days  of  July,  1890;  in  the  Standard 
newspaper  of  the  24th  and  29th  days  of  July,  1890;  and  in  th© 
Daily  News  of  the  24th  and  29th  days  of  July,  1890.  City  of  London 
Fire  Insur.  Co.,  23rd  of  July,  1900.  The  like,  Neio  Automatic, 
■dc.  Co.,  Chitty,  J.,  7th  March,  1892:  the  like,  Queensland,  dc.  Co., 
Vaughan  Williams,  J.,  7th  January,  189.5;  the  like,  St.  Petersburg, 
x&c.  Co.,  Chitty,  J.,  11th  April,  189.5;  the  like,  Espuela  Land  and 
Cattle  Co.,  Byrne,  J.,  16th  May,  1900  (the  petition  in  that  case  was 
presented  8th  May,  1900);  Anglo- Argentine  Bank,  Kekewich,  J., 
8th  July,  1902. 


Stie  Hti.pra,  j)p.  1117  rt  n/i/.,  for  resolutions  for  reduction,  and  the  following:  — 

That  the  capital  of  the  company  be  reduced  to  640,000/.,  divided    Form  613. 
into  14,000  B.  preference  shares  of  101.  each  and  50,000  ordinary  r     '    ] 
shares  of  10/.  each,  and  that  such  reduction  be  efiected  by  paying-  for  reduction 
ofi:  the  whole  of  the  capital  paid  up  on  the  30,000  A.  preference  by  paying  .)ff 
shares  in  the  company's  capital  of  10/.  each  and  applying  the  assets  shares, 
representing  the  reserve  fund  towards  payment  ofi'  of  the  amount 
and  any  deficiency  to  be  provided  by  obtaining  an  advance  from 
[A.  B.]  by  way  of  loan  without  secmdty  on  the  footing  that  the  same 
shall  carry  interest  at  the  rate  of  4|  per  cent,  per  annum,  and  by 
•cancelling    such    shares,  and    by  paying  off    or    satisfying  26,000 
of  the  B.  preference  shares  in  the  capital  of  the  company  of  10/. 
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Form  613.  each,  being  the  whole  of  the  H.  preference  .shares  except  the  14,000 
held  by  the  said  A.  B.,  and  b}'  issuing-  to  the  holders  thereof  per- 
petual debenture  stock  of  the  compan}'  carrying  interest  at  the  rate 
of  4i  per  cent,  per  annmn  secured  by  a  trust  deed  constituting  a  first 
mortgage  upon  the  freehold  and  leasehold  property  of  the  com- 
pany situate  in  Row  in  the  County  of  London,  and  a  floating 

charge  on  the  undertaking  of  the  company  exclusive  of  the  assets 
to  be  applied  in  payment  off  of  the  said  A.  preference  shares  and 
framed  in  accordance  with  the  draft  which  lias  already  been  prepared 
by  the  solicitors  of  the  company,  and  by  cancelling  the  said  26.000  B. 
preference  shares. 

See  Thomas  Br  In  Rue  S;  Co..  Lt<l .  in,<l  lU-d h,c>I .  (1911)  2  Ch.  3fil. 


Form  614.         In  the  High  Ct  of  Justice  (Chancery  Division*.     Mr.  Justice—^. 

-p         „    ,_     In  the  matter  of  the Co}-,  Limtd  [and  Reduced],  and  in  the 

vertisement.  matter  of  the  Cos  Act,  1867,  and  of  the  Cos  Act,  1877.  Notice  ishby 
given  that  a  petition  presented  to  the  High  Ct  of  Justice,  Chancery- 
Division,  on  the  day  of , ,  for  confirming  a  special 

resolution  reducing  the  capital  of  the  above-mentd  coy  from  £ 

to  £ is  directed  to  be  heard  before  his  Lordship  on  the da}' 

of  ,  .     Any  creditor  or  shareholder  of  the  coy  desiring  to 

oppose  the  making  of  an  order  for  the  reduction  of  the  capital  of  the 
sd  coy  under  the  above  Acts  should  appear  at  the  time  of  hearing 
by  himself  or  his  counsel  for  that  purpose.  And  a  copy  of  the 
petition  will  be  furnished  to  any  creditor  or  shareholder  of  the  coy 
requiring  the  same  by  the  undersigned  on  payment  of  the  regulated 
charges  for  the  same. 

Dated  this  day   of  -  A.   and    H..  solors  to  the 

above-named  coy. 

,  Chief  Clerk. 

• ,  solors  for  the  coy. 

This  is  the  form  of  advertisement  generally  adopted. 

Sometimes  the  words  "  by  cancelling  capital  which  has  been  lost  or  is  un- 
represented by  available  assets  "  are  inserted. 

A  petition  for  reorganizing  share  capital  under  sect.  45  of  the  Companies 
(Consolidation)  Act,  1908,  does  not  need  advertising.  Ashanti  Development,. 
Lim.,  27  T.  L.  R.  498. 


Evidence. 

However  the  petition  is  brought  on,  it  must,  at  the  hearing,  be  supported  l)y 
proper  evidence  of  the  facts  .stated,  and  Forms  615  to  621  are  inserted  to  show 
the  line  of  evidence  required  in  cases  within  sects.  48  and  49  of  the  Companies. 
(Consolidation)  Act,  1908,  replacing  sect.  4  of  the  Act  of  1877. 

The  affidavit  should  be  tiled  soon  after  presentation  of  the  petition. 
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In  the  High  Ct  of  Justice, 
Chancery  Division. 

yir.  Justice . 

In  the  matter  of  the  8.  Coy,  Limtd  uud  Reduced, 

and 
In  the  matter  of  the  Cos  (Consolidation)  Act,  1908. 

I,  A.  B.,  of,  &c.,  make  oath  and  nay  as  follows:  — 

1 .  I  am,  and  have  for  upwards  of  eleven  years  past  been,  a  director, 
and  for  upwards  of  three  years  past  the  chairman  of  the  above- 
named  coy,  hnftr  called  the  coy,  and  am  intimately  acquainted  with 
the  affairs  of  the  coy. 

2.  I  have  read  the  petition  in  this  matter  now  exhibited  to  me 
and  marked  A.  B.  1,  and  I  believe  that  all  the  statements  contained 
in  that  petition  are  true,  and  that  belief  is  grounded  on  the  know- 
ledge I  have  obtained  as  such  director  and  (chairman  of  the  coy 
as  afsd. 

.J.  The  document  now  exliibited  to  me  marked  A.  B.  2  is  the 
certificate  of  incorporation  of  the  coy.  The  registered  office  of  the 
coy  is  now  situated  at,  &c. 

4.  The  document  now  exhibited  to  me  marked  A.  B.  3  is  a  printed 
copy  of  the  memdum  and  arts  of  asson  of  the  coy,  and  also  contains 
copies  of  all  special  resolutions  which  have  been  passed  and  eon- 
lirmed  [except  the  special  resolution  referred  to  in  the  sd  petition]. 

tf  no  special  resolutions  have  been  passed  except  the  one  for  reduction,  write : 
•  No  alterations  have  been  made  in  such  memorandum  or  articles  save  so  far 
as  the  same  are  affected  by  the  special  resolution  reforred  to  in  the  said 
petition." 


Form  615. 

Affidavit  in 
support  of 
petition  for 
reduction  by 
cancelling 
lost  capital. 


.3.  The  document  now  exhibited  to  me  marked  A.  B.  4  is  a  dupli- 
cate of  the  agreemt  mentd  in  paragraph  4  of  the  sd  petition.  That 
agreemt  was  duly  filed  mth  the  Registrar  of  Companies  before  any 
of  the  shares  therein  mentd  were  issued.  Except  those  shares,  all 
the  capital  credited  as  pd  up  on  the  outstanding  shares  of  the  co}^ 
lias  been  pd  up  in  cash. 

G.  Tlie  statements  contained  iu  paragraphs  5  and  6  of  the  petition 
are  correct. 

7.  The  general  meetings  mentd  in  paragraph  8  of  the  petition  were 
resply  convened  by  notices  in  the  terms  of  the  two  documents  now 
exhibited  to  me,  and  resply  marked  A.  B.  5  and  A.  B.  6.  These 
notices  were  didy  sent  out  to  the  shareholders  in  accordance  with  the 
arts  of  asson  of  the  coy.  I  was  present  at  the  meetings  at  which  the 
special  resolution  referred  to  in  such  paragraph  was  passed,  and  I  say 
that  the  same  was  duly  passed  and  confirmed  in  accordance  with 
sect.  69  of  the  Cos  (Consolidation)  Act,  1908. 

Chitty,  J.,  repeatedly  held  that  in  cases  of  reduction  the  fact  that  the  meet- 
ings for  passing  the  special  resolution  were  duly  convened  and  held  should  be 
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Form  615  proved  by  aflSdavit  [see  Form  621],  and  not  merely  by  production  of  the  minute 
book  which,  under  sect.  67  of  the  Act  of  1802  (Companies  (Consolidation;  Act, 
1908,  B.  71),  is  primd  facie  evidence.  And  Vaughan  Williams,  J.,  adopted  this 
rule  both  in  reduction  and  extension  cases.  Omnium  Investment  Co.,  (1895) 
2  Ch.  127,  which  also  see  as  to  exhibiting  the  memorandum  and  articles.  Pre- 
sumably the  ground  for  requiring  something  more  than  prima  facie  evidonre 
is,  that  the  creditors,  present  and  future,  and  the  public,  are  interested,  and 
though  existing  creditors  are  invited  to  attend  they  rarely  do  in  fact  attend, 
and  in  the  result  the  application  to  the  Court  is  heard  ex  parte,  and  the  Court 
therefore  acts,  and,  it  is  submitt€d,  should  act,  with  greater  strictness  than  in 
a  contested  case,  where  the  evidence  adduced  by  one  party  is  likely  to  be  tested 
by  the  other  party.  It  must  also  be  borne  in  mind  that  fraud  in  such  cases  is 
possible,  and  this  danger  is  minimised  if  the  prima  facie  evidence  has  to  \>c 
confirmed  by  affidavit. 

Acting  on  the  same  principle,  the  Court  did  not  treat  the  entry  on  the  register 
that  certain  shares  are  paid  up  as  sufficient  where  the  shares  had  been  issued 
for  a  consideration  other  than  cash.  In  some  case:^  the  Court  required  evidence 
of  the  filing  of  the  requisite  contract,  ])ursuant  to  the  *'  cash  payment  section  " — 
sect.  25  of  the  Companies  Act,  1867. 

8.  The  book  now  exhibited  to  me  marked  A.  B.  7  is  the  minute 
book  of  the  co}^  ooutaining  minutes  of  the  proceedings  had  at  the 
general  meetings  of  the  coy. 

9.  At  the  time  wlien  the  sd  special  resolution  was  passed,  capital 

of  the  coy  to  the  extent  of  at  least  £ had  been  lost  or  was  un- 

i-epresented  hj  available  assets.    This  fact  is  made  out  as  follows:  — 

The  assets  of  the  coy  as  on  the ■  day  of consisted  of  tlie 

following  parlars,  and  ai-e  of  tlie  value  set  opposite  the  same  resply, 
that  is  to  say: 

Set  out  short  particulars  of  the  assets,  and  set  opposite  the  same  the  values, 
and  add  up  the  amounts — say  150,000/. 

The  liabilities  of  the  coy  are  as  follows:  — 

Set  out  the  general  values  of  the  liabilities,  and  opposite  each  the  amount,  and 
add  up— say  100,000Z. 

According  to  Lonisiann  and  Sonthrr»  States,  ^c.  Co.,  suprr,  p.  1262,  it  is  no 
longer  necessary  to  prove  the  loss,  l)ut  it  seems  doubtful  whether  that  view  is 
sound.     See  infra,  p.  1277. 

10.  Deducting  the  amount  of  the  liabilities  afsd,  namely  £ . 


from  the  amount  of  the  assets  afsd,  it  appears  tlrat  the  surplus 

amounts  to  £ ,  or  thbte,  but  the  pd-up  capital  of  the  coy  is  £ , 

and  accordingly  pd-up  capital  to  the  extent  of  £ and  upwards 

has  been  lost  or  is  unrepresented  by  available  assets. 

11.  The  loss  afsd  is  attributable  to  the  following  circumstances: 
[State  the  circumstances,  and  use  Form  616  or  617  if  applicable.] 

12.  It  was  for  some  time  hoped  that  the  value  of  the  ppty  of  the 
coy  might  be  i-egarded  as  only  temporarily  affected,  but  the  directoi-s 
and  shareholders  are  now  fully  satisfied  that  the  assets  of  the  coy,  less 
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lis  liabilities,  cannot  in  any  sense  be  regarded  as  equivalent  to  the     Form  615. 

amount  of  its  pd-up  capital,  and  that  the  deficiency,  namely,  £ 

or  upwards,  must  be  regarded  as  a  permanent  deficiency,  and  ought 
to  be  written  off  and  cancelled. 
Sworn,  &c. 

This  affidavit  is  merely  given  as  an  exatnide  of  the  kind  ot  evidence  which 
the  Court  has  hitherto  looked  for  in  such  cases.  Usually  the  statement  of  the 
loss  or  depreciation  is  further  fortified  by  the  affidavit  of  some  expert. 

According  to  Louisiana  and  Botilhrrn  Slates  Co.,  W.  N.  (1909)  170,  supia, 
j>.  1262.  evidence  of  loss  is  not  necessary.  As,  however,  the  Court  has  a  judicial 
discretion  to  exercise,  and  has  to  decide  whether  the  reduction  involves  or  does 
not  involve  diminution  of  liability  or  payment  off  of  capital  (see  sects.  48,  49), 
it  is  submitted  that  the  facts  have  to  be  duly  proved. 


The  following  forms  will  show  how  losses  have  in  some  cases  been  explained 
in  affidavits:  — 

The  loss  afsd  is  attributable  to  the  following  circumstances,  that  is    Form  616. 

to  say:—         •  Causes  of  loss 

Under  an  indenture,  dated,  &c.,  and  made  between,  &c.,  the  coy  of  capital* 
became  lessee  of  extensive  collieries  situate  at,  &c.,  for  a  term  of 
twenty-one  years,  commencing  on,  &c.,  with  power  for  the  coy  to 
determine  the  sublease  at  the  end  of  the  seventh  or  fourteenth  years 
of  the  term,  on  giving  one  year  and  one  week's  notice.  The  coy 
acquired  these  collieries  when  the  coal  trade  was  in  a  very  flourishing- 
condition,  and  when  consequently  colliery  concerns  were  regarded  as 
of  very  great  value,  and  the  coy  therefore  agreed  to  pay  the  lessor 
very  large  rents  and  royalties.  The  coy  also  expended  very  large 
sums  of  money  in  developing  and  improving  the  collieries.  Subse- 
quently, however,  the  demand  for  coal  went  down  and  prices  feU, 
and  it  then  became  impossible  for  the  coy  to  work  the  collieries  at  a 
profit.  The  coy  therefore  gave  notice  of  its  intention  to  determine 
the  lease  at  the  end  of  the  fourteenth  year  of  the  term,  and  it.s 

occupation  of  the  colliei-ies  accordingly  determined  on  the  day 

of  ,  18 — .     The  net  result  of  tlic  working  of  the  collieries  by         * 

the  coy  has  been  ascertained  to  be  a  loss  to  the  co}^  of  upwards  of 

£ .     Moreover,  the  coy  has  from  time  to  time  expended  large 

sums,  amounting  altogether  to  £ ,  or  thbts,  on  machinery  and 

plant  at  its  iron  and  steel  works.  The  works,  being  originally  laid 
out,  as  to  part  thof ,  for  the  manufacture  of  iron,  became  old-fashioned 
and  obsolete,  and  had  to  be  remodelled  for  the  manufacture  of  steel. 

The  result  from  this  outlay  has  been  a  loss  to  the  coy  of  £ and 

upwards. 

Other  examples  are  given  below,  but  the  circumstances  differ  so  widely  that 
forms  can  only  be  useful  as  indicating  very  generally  what  is  required. 

The  words  "  any  lost  capital  or  any  cajjital  unrepresented  by  available  assets  " 
are  alternative  provisions.  The  latter  is  not  explanatory  of  the  former.  Hoare 
i-  Co.,  Lim.,  (1904)  2  Ch.  208. 
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Form  617.         The  loss  of  capital  above  menld  has  been  occasioued  as  follows,  that 

.     7-  is  to  say:  — 

Another.  ■' 

(1)  From  various  causes,  including-  of  late  years  the  extraordinary 

depression  of  the  sugar  trade,  the  business  of  the  coy  has 
been  carried  on  at  a  loss,  and  no  dividends  have  ever  been 
pd  by  the  coj".     The  balance  of  profit  or  loss  each  year  has 

been  carried  to  the  profit  and  loss  accouat,  and  on  the 

day  of ,  ,  the  accumulated  balance  to  the  debit  of 

that  account  was  £ . 

(2)  The  coy  in  erected  and    constructed    extensive  works, 

machinery,  and  buildings  liable  to  depreciation  and  diminu- 
tion in  value  from  wear  and  tear  and  otherwise,  at  a  cost  of 

£ and  upwards,  and  although  such  works,  machinery, 

and  buildings  have  become  depreciated,  and  have  steadily 
diminished  in  value,  no  part  of  such  depreciation  or  diminu- 
tion in  value  has  ever  been  written  off  by  the  coy,  inasmuch 
as  it  was  not  considered  material  to  alter  the  figures  when 
the  coy  Avas  not  paying  dividends. 


Form  618. 

Loss  by  fire 

insurance 

-company. 


At  the  time  when  the  sd  special  resolution  was  passed,  capital  of  the 
coy  to  the  extent  of  at  least  100,UOOZ.  had  been  lost  or  Avas  unrepre- 
sented by  available  assets.  This  fact  is  made  out  as  follows;  that 
is  to  sa}^:  — 

The  assets  of  the  coy  as  at  31st  March,  19U'J,  were  as  follows:  — 

Investments £197,580     6     5 

Cash     G,772  1.5     S 

Bills  receivable  2,071     o   10 

Branch  and  agents'  balances  78,939     6     1 

Interest  accrued     2,472     2     4 

Furniture    and    fittings    at    head    offices     and 

branches       1  ,G52     9     0 


£289,488     5     4 


The  liabilities  of  the  coy  as  at  31st  March,  1909,  Avere  as  follows: — ■ 

Estimated  liability  on  outstanding  policies,  at 

least     £127,9"6  5     5 

Outstanding  fire  losses     53,411  19     9 

Sundry  creditors    2,260  15     4 

Temporary'  loans   5,500  0     0 

Bills  payable 200  0     0 

Unclaimed  dividends     139  4  10 


£189,488 
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Deducting  llio  auiouul  of  tlie  liabilities  afsd,  namely,  Form  61&. 
189,488^.  5s.  -id.,  from  the  amount  of  the  assets  afsd,  it  appears  that 
the  surplus  amounts  to  10(J,000?.  or  thereabouts,  but  the  pd-up  capital 
of  the  coy  is  200,00UL,  and  accordingly  pd-up  capital  to  the  extent 
of  100,000L  and  upwards  had,  up  to  the  31st  March,  1909,  been  lost 
or  was  unrepresented  by  available  assets,  and  there  has  not  since 
been  any  material  alteration  in  the  coy's  position.  The  document 
now  exhibited  to  me,  and  marked  "  H.  E.  K.  8,"  is  a  copy  of  the 
directors'   report  and  balance  sheet  which  was  submitted    to    and 

adopted  by  the  ordinary  general  meeting  of  the  coy  held  on  the 

day  of ,  18—. 

The  loss  afsd  is  attributable  to  the  following  circumstances:  — 
(1.)  The  occurrence  of  exceptional  fires  and  conflagrations,  by 
which  the  co}'  Iiad  t-o  pay  during  the  last  two  years  losses 
nuich  in  excess  of  the  average. 
(2.)  The  payment  during  the  last  year  of  losses  upon  classes  of 
risks  which  the  coy  has  ceased  to  insure  owing  to  their 
unprofitable  character. 
(3.)   The  coy's  inability  to  reserve  from  prendums  received  in 
respect  of  policies  issued  prior  to  the  31st  March,  1890, 
a  proportion  to  meet  the  losses  which  will  accrue  on  such 
policies. 
In  the  circumstances  afsd,  I  say  that  the  reduction  of  capital  pro- 
posed to  be  effected  does  not  involve  either  the  diminution  of  any 
liability  in  respect  of  unpd  capital  or  the  payment  to  any  shareholder 
of  any  pd-up  capital. 


The  following  is  a  .specimen  of  an  affidavit  by  an  actuary  in  support 
of  the  reduction  referred  to  in  the  foregoing  form: — 

1.  I  am  the  general  manager  of  the  •  Fire  Insurance  Coy.     I 

liave  held  that  office  for  upwards  of years,  and  similar  engage- 
ments Avith  other cos  for  ■ years  previously,  and  I  have  con- 
sequently great  experience  relative  to  the  business  of  fire  insurance. 

2.  I  have  read  the  peton  in  the  above  matters  now  exhibited  to  nic 

and  marked  "A,"  and  also  a  copy  of  the  afft  of ,  the  chairman  of 

The  A.  B.  Insurance  Coy,  Limtd  ( hnf  tr  called  ''the  coy"),  filed  in 
support  of  the  sd  peton. 

3.  I  have  lately,  at  the  request  of  the  coy,  examined  the  books, 
documents,  accounts  and  papers  of  the  sd  coy,  for  the  purpose  of 
ascertaining  what  loss  of  pd-up  capital  the  sd  coy  has  incurred,  and 
say  that,  as  the  result  of  such  examination,  I  believe  the  statements 
in  the  sd  peton  and  afft  as  to  the  sd  coy's  financial  position  to  be 
correct. 

4.  Having  regard  to  the  total  amount  of  the  coy's  liabilities  in 
respect  of  outstanding  policies  granted  by  it,  the  coy  ought,  at  the 


Form  619. 

Actuary's 
affidavit, 
lusuvaiice 
(.ffico. 
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Form  619.    very  least,  in  my  opinion,  to  have  a  reserve  fund  to  answer  such 
liabilities  of  127,976Z.  5s.  5d.,  Avhereas  the  coy  only  has  a  reserve 
fund  to  answer  such  liabilities  of  27,976i.  5s.  5d.     This  opinion  is 
based  on  the  following'  estimate,  which  is  founded  on  the  established 
practice  of  fire  insurance  cos,  and  Avhich  experience  has  substantiated. 
I  arrive  at  this  estimate  in  the  following-  manner: — 
The  premiums  received  during  the  twelve  months 
ending  31st  day  of  March,  1890,  were  29S,095l. 
The  annual  rate  of  fire  loss  incurred  by  the  coy 
since  its  commencement  is  7(V75  p.e.    It  is  found, 
by  actual  analysis,  that  one-half  of  the  risks  com- 
prised in  an  ordinary  year's  income  are,  at  its 
close,  still  unexpired.      This,   upon  an  annual 
income  of  298,095/.,  would  represent  149,047Z., 
and  the  expected  losses  thereupon,  at  the  rate 

of  70"75  p.c,  would  require  £105,451     0     o 

To  this  sum  I  add  the  special  provision  for  losses 
which  will  occur  under  policies  included  in  the 
year  for  various  terms  exceeding;  one  year. 
From  an  examination  of  the  coy's  business  and 
my  knowledge  of  its  transactions.  I  estimate  this 
to  be  not  less  than  £22,525     0     0 


£127,976     0     0 


Form  620.         ^-  I^^  ™y  opinion  the  pd-up  capitiil  is  at  the  present  time  unrepre- 

.         ;     :~  seated  by  available  assets  to  the  extont  of  at  least  70,000?.,  being  the 
Accountant's  .      ,  '  '  & 

affidavit  in        equivalent  to  71.  per  share. 

support.  2.  I  have  arrived  at  the  above  conclusion  from  the  following  con- 

siderations:— 

By  the  concession  grant€<l  by  the  municipality  of,  &c.,  the  munici- 
pality had  an  option,  which  they  have  exercised,  of  taking  over  the 

undertaking  in  conson  of  an  annuity  of roubles  p. a.,  which  is 

payable  half-yearly  up  to  the  31st  May,  19 — .  The  value  of  this 
annuit}''  on  the  12th  January,  19 — ,  calculated  upon  a  5  p.c.  basis 

with  half-yearly   payments,    is    the    sum    of   roubles,    which, 

reckoning  the  exchange  at  roubles  to  the  pound,  amounts  to 

£ .     I  regard  roubles  to  the  pound  as  a  fair  rate  to  take 

for  the  purpose  of  the  above  calculation,  regard  being  had  to  the 
average  rate  of  exchange  during  the  last  three  years.  In  addition  to 
the  value  of  the  annuity  the  coy  has  assets,  consisting  of,  &c.,  to  the 
value  of  £ or  thbts,  so  that  the  total  assets  do  not  exceed  a  calcu- 
lated value  of  232,500?.  After  deducting  the  debentures,  debenture 
stock,  and  other  liabilities,  either  actual  or  contingent  (the  whole  of 
which  indebtedness   together    amounts    to    between    103,000?.   and 


FORMS.  l^^l 

104,000^),  there  remain  available  for  the  shareholders  assets  which    Form  620. 
cannot  be  calculated  at  more  than  130,000Z.,  being  the  equivalent  of 
13Z.  per  share  on  the  10,000  shares  constituting  the  share  capital:  in 
other  words,  there  is,  as  stated  above,  a  sum  of  at  least  11.  per  share 
unrepresented  by  available  assets. 


1.   The  register  now  produced  and  shown  to  me  marked  A.  B.  (1),    Form  621. 

did,  on  the  day  of ,  and  also  on  the day  of ,  con-  Affidavit  of 

tain  the  name  and  last-known  address  of  every  person  who  on  each  seeretarj- 
of  the  sd  days  was  a  member  of  the  above-named  coy.  calling  of 


nieetiiia> 


2.  I  did,  on  the  sd  day  of ,  serve  a  true  copy  of  the 

notice  now  produced  and  shown  to  me,  marked  A.  B.  (2),  upon  every 
member  of  the  sd  coy  wliose  name  appeared  in  the  sd  register  as  a 
member  of  the  coy  on  that  day. 

'6.  I  did,  on  the  sd  day  of ,  serve  a  true  copy  of  tlie 

notice  now  produced  and  shown  to  me  marked  A.  B.  (3)  upon,  &c. 

4.  I  served  the  sd  respive  copies  of  the  sd  notice  by  putting  such 
copies  resply  into  envelopes  duly  addressed  to  such  persons  resply. 
according  to  their  respive  names  and  addresses  appearing  in  the  sd 
register,  and  with  proper  postage  stamps  affixed  thereto  a&  prepaid 
letters,  and  by  posting  the  same  at  the  Post  Office  receiving  house, 

No.  — -, Street,  in  the  City  of  London,  between  the  hours  of 

and  of  the  clock  in  the  afternoon,  as  to  the  sd  first  mentioned 

notice  of  the  day  of -,  and  as  to  the  sd  secondly  mentioned 

notice  of  the of . 


Upon  the  petition  of  the  City  of  ^—  Coy,  Limtd  and  Reduced,  on    Form  622. 

the day  of ,  preferred  unto  this  Ct,  and  upon  hearing  counsel  q  , 

for  the  petitioners,  and  upon  reading  the  sd  petition,  an  order  dated  confimiing 

the  — —  day  of ,  dispensing  with  a  list  of  creditors,  the  London  ^|^^'if'|jP"  ^y 

Gazette  of  the day  of  ,  the  newspaper,  of  the lost  (Capital. 

and  days  of  ,  the  —  ncn^paper,  of  the  ,  and  the 

—  newspaper,  of  the  — — ,  each  containing  a  notice  that  the  sd 

petition  was  appointed  to  be  heard  on  the of ,  pursuant  to 

the  sd  order,  an  affidavit  of ,  filed  the ,  an  affidavit  of . 

filed  the ,  and  the  exhibits  therein  referred  to,  and  an  affidavit 

of ,  filed  the of :  This  Court  dotli  order  that  tJie  reduc- 
tion of  capital  proposed  to  be  effected  by  the  special  resolutioai 
passed  at  an  extraordinary  general  meeting  of  the  petitioners,  the 

— -  Coy,  Limtd  and  Reduced,  held  on  the  day  of  — ■ — ,  and 

confirmed  at  an  extraordinary  general  meeting  of  the  sd  coy  held 

on  the day  of ,  and  which  resolution  was  in  the  words  and 

figures  following,  that  is  to  say:  \set  it  out,  e.g.,    'That  the  capital 

p.  4  N 
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Form  622.     Jf  the  coy  be  reduced  from  200,000?.,  divided  into  10,000  shares  of 

20Z.  each,  to  130,000?.,  divided  into  10,000  shares  of  13?.  each,  and 

that  such  reduction  be  effected  by  cancelling  capital  which  has  been 
lost  or  is  unrepresented  by  available  assets  to  the  extent  of  71.  per 
share  upon  each  of  the  10,000  shares  which  have  been  issued  and  are 
now  outstanding,  and  by  reducing  the  nominal  amount  of  all  the 
shares  in  the  coy's  capital  from  20?.  to  13?.  per  share  "]  be,  and  the 
same  is  hby,  confirmed.  And  this  Court  doth  approve  of  the  minute 
set  forth  in  the  schedule  hto.  And  it  is  ordered  that  this  order  be 
produced  to  the  Registrar  of  Joint  Stock  Cos,  and  it  is  ordered  that 
an  office  copy  of  this  order  be  delivered  to  him,  together  with  a 
minute  in  the  words  or  to  the  effect  set  forth  in  the  schedule  hto. 
And  it  is  ordered  that  notice  of  the  registration  of  this  order  and 
of  the  sd  minute  be  published  as  follows,  that  is  to  say,  once  in 

the  London  Gazette,  twice  in  the ,  and  onoe  in  the and 

newspapers.    And  it  is  ordered  that  the  sd  coy  be  at  liberty  forthwith 

[or  after  the day  of ]  to  discontinue  the  addition  to  its  name 

of  the  words  "and  Reduced." 


Minute  approved  by  the  Court. 

"  The  capital  of  the  City  of Coy,  Limtd,  is  £ ,  divided  into 

shares  of  £ each  [instead  of  the  original  capital  of  £ , 

divided  into shares  of  £ each].     At  the  time  of  the  registra- 
tion of  this  minute,  the  full  sum  of  £ per  share  has  been  and  is 

to  be  deemed  pd  up  on  each  of  the  sd shares  of  £ each." 

Sometimes  it  is  desired  to  get  authority  for  the  debenture  trustees  to  consent 
to  the  reduction.  Thus,  in  one  case  a  supplemental  trust  deed  was  agreed  to 
by  which  provision  was  made  enabling  the  trustees  of  the  deed  to  consent  to 
tlie  reduction  of  the  company's  uncalled  capital  which  was  charged  with  pay- 
ment of  the  debentures.    The  clause  ran  as  follows:  — 

"  48a.  The  trustees  or  trustee  may,  and  they  or  he  are  or  is  hereby  instructed  to, 
consent  on  behalf  of  the  holders  for  the  time  being  of  the  debentures  of  the 
company  entitled  to  the  benefit  hereof  and  issued  after  the  1st  day  of  December, 
1899,  to  tlie  reduction  of  the  capital  of  the  company  by  the  extinction  of  all 
liability  in  respect  of  uncalled  capital  on  the  issued  shares  in  the  capital  and  of 
the  nominal  amount  thereof  accordingly,  and  on  behalf  of  such  holders  by 
counsel  or  otherwise  to  appear  in  the  proceedings  for  reduction  and  waive  any 
right  on  the  part  of  such  holders  as  creditors  of  the  company  to  notice  under 
clause  9  of  the  General  Order  and  Rules  of  the  21st  day  of  March,  1868,  in 
relation  to  such  reduction.  Provided  that  in  the  opinion  of  the  trustees  or 
trustee  the  nominal  amount  of  the  issued  and  paid-up  capital,  for  the  time  being 
as  reduced,  and  of  the  reserve  of  the  company,  will,  immediately  after  such 
reduction  is  sanctioned,  together  be  at  least  double  the  amount  of  the  debentures 
entitled  to  the  benefit  hereof  and  outstanding  at  the  time  when  such  reduction 
becomes  effective." 

The  order  for  reduction  was  obtained  on  19th  July,  1904.  Re  New  Zealand, 
i^e.   Go. 
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Orders  confirming  Reduction. 

The  following  points  should  be  borne  in  mind: — 

(1)  The  order  should  confirm  the  reduction,  and  not  the  special  resolution. 

See  sect.  47  of  the  Act. 

(2)  The  order  should  approve  the  requisite  minute.    See  sects.  51,  52  of  the 

Act. 

(3)  The  order  should  dispense  with  the  use,  or  further  use,  of  the  words 

"and  reduced."     Sect.   48  of  the  Act. 

(4)  The  order  should  provide   for  advertisement.      Sect.   51   of  the   Act. 

There  is  no  power  to  dispense  with  this.     See  note  to  Form  623. 

Aa  to  dispensing  with  the  words  "  and  reduced  "  at  the  hearing,  the  Court 
formerly  used  very  commonly  at  the  hearing  to  dispense  altogether  with  the 
jurlher  use  of  the  words.  Llynvi  Tondu  Co.,  Malins,  V.-C,  15th  December, 
1897;  Ebbw  Vale  Co.,  Jessel,  M.  R.,  19th  January,  1878;  Vron  Co.,  Hall, 
V.-C,  26th  November,  1880;  Vivian  Co.,  54  L.  T.  384;  W.  N.  (1886)  32: 
West  Cumberland  Iron  and  Steel  Co.,  58  L.  T.  159;  Direct  Spanish,  ij-c.  Co., 
34  C.  D.  313;  Newcastle  Grain  Co.,  20th  February,  1886:  but  such  dispensation 
is  now  rarely  granted. 

In  most  cases  the  order  directs  that  the  words  shall  be  used  for  a  month,  as  in 
Forms  647  and  647a,  infra.  Sometimes  the  order  is  for  fourteen  days. 
Michoacan  Rail.  Co.,  Farwell,  J.,  23rd  November,  1901.  But  occasionally  the 
€ourt  requires  the  use  for  a  short  time  longer.  Pinckney  and  Sons  Steamship 
Co.,  (1892)  3  Ch.  125.  Occasionally  an  order  to  drop  the  words  is  made  before 
the  hearing,  e.g.,  where  the  petition  is  ordered  to  stand  over  for  some  time. 
Quehrada,  ^-c.  Co.,  40  C.  D.  348.  Wright,  J.,  used  to  dispense  with  the. 
words  altogether  where  the  company's  business  was  carried  on  entirely  abroad, 
-on  tlie  ground  that  the  words  "  and  reduced  "  would  not  be  understood  there. 
Australian  Estates,  ij-c.  Co.,  (1910)  1  Ch.  414,  where  there  was  evidence  of 
possible  prejudice.  In  the  absence  of  such  evidence,  see  Lindler  and  Co.,  (1911) 
\V.  N.  66.  And  in  the  case  of  a  publishing  company,  where  penalties  might 
be  incurred  by  not  adding  the  words,  Kekewich,  J.,  dispensed  altogether  with 
the  use  of  the  words  on  the  company  undertaking  to  inform  their  creditors  of  the 
reduction,  and  to  use  for  one  month  the  words  "  and  reduced  "  on  all  documents 
on  which,  by  sect.  41  of  the  Companies  Act,  1862  (now  sect.  63,  Companies 
Act,  1908),  the  words  were  required  to  be  used.  Laivrence  (J-  Bullen,  Ltd., 
W.N.  (1901)  158.  , 

Occasionally,  where  it  is  proposed  to  cancel  capital  lost  or  unrepresented  by  Calls  in 
-available  assets,  it  appears  that  some  of  the  shareholders  have  not  paid  up  their  arrear. 
calls.  In  such  cases  the  resolution  should  be  framed  so  as  to  preserve  the 
liability  of  the  defaulters,  and  the  order  will  be  made  without  prejudice  thereto. 
Great  Western  Steamship  Co.,  35  W.  R.  154;  American  Pastoral  Co.,  62 
L.  T.  625;  International  Conversion  Trust,  W.  N.  (1892)  100.  The  resolu- 
tion in  such  cases  should  contain  words  to  the  effect  that  such  reduction  is  to  be 
without  prejudice  to  the  company's  right  to  sue  for  and  recover  all  arrears  of 
calls  now  outstanding  and  due  in  respect  of  the  said  shares. 


In  tho  matter  of  the  Coy,  Limtd  [and  Reduced],  and  in  the    Form  623. 

matter  of  tlie  Cos  Act,  1908,  ss.  46—56.  Notice  is  hby  given  that  the  Advertise- — 
order  of  the  High  Ct  of  Justice  (Chancery  Division),  dated,  &c.,  m put  of  order 
confirming  the  reduction  of  the  capital  of  the  above-named  coy  from  ^'^'^^taf^ 

4  N  2 
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Form  623.    £- 


to  £—,  aud  the  minute  (approved  by  the  Ct)  showing:  with 
respect  to  the  capital  of  the  coy  as  altered  the  seveml  pai-ticularB 
required  by  the  above  statutes,  were  registered  by  the  Registrar  of 

Cos  on  the  day  of  .     And  further  take  notice  tliat  the  sd 

minute  is  in  the  words  and  figures  following:  'The  capital,  &c.'" 

Dated  the dav  of . 

of  , 

Solicitors  for  the  Coy. 

Sect.  51  of  the  Act  provides  for  the  registration  of  the  order  and  minute  with 
the  Registrar  of  Companies,  and  requires  notice  of  such  registration  to  be 
published  in  such  manner  as  the  Court  may  direct.  The  Court  cannot  dispense 
with  this  publication  (per  Chitty,  J.,  Lotidon  Steamboat  Co.,  31  W.  R.  781; 
VV.  N.  (1883)  123) ;  for  Parliament  has  enacted  that  there  s/iall  be  such 
publication. 

The  terms  of  sect.  51  should  be  borne  in  mind. 

In  some  cases  a  copy  of  the  order  has  been  advertised  in  the  notion  that  tht 
section  was  thereby  complied  with;  but  that  is  not  what  the  section  requires. 

Under  sect.  55  of  the  Companies  (Consolidation)  Act,  1908,  the  Court  may 
require  the  company  to  publish  as  the  Court  directs  the  reasons  for  reduction,, 
or  such  other  information  in  regard  thereto  as  the  Court  may  think  expedient, 
with  a  view  to  give  proper  information  to  the  public,  and,  if  the  Court  thinks  fit. 
the  causes  which  led  to  the  reduction.  Such  a  publication  may  properly  be 
required  where  the  depreciation  of  property  necessitating  the  reduction  has 
occurred  suddenly  and  has  not  been  growing  year  by  year.  Truman,  Manbury, 
Buxton  and  Co.,  [1910]  2  Ch.  498. 

When  this  power  is  exercised  (which  it  seldom  is)  the  reasons  are  inserted 
just  before  the  words  ''  and  further."' 


Form  624. 

Reasons  for 
reduction. 


The   following   is  another  of   the   few  available   examples,  as   approved   by 
Stirling,  J.,  May,  1895.     Burton,  i'C.  Co.,  Limited  (1894,  B.  0136):  — 

■'  The  reason  for  the  reduction  of  the  capital  of  the  coy  is  on  account 
of  the  loss  of  31,691Z.  3s.  4<£.  of  the  capital  of  the  coy.  arising  from 
payments  of  pt  of  the  debenture  interest  out  of  capital,  the  pulling 
down  of  certain  malthoxises,  cottages,  and  timber  stores,  the  deprecia- 
tion in  the  value  of  the  goodwill  of  the  coy  from  the  amount  at  which 
it  was  originally  taken  over,  and  a  depreciation  in  value  of  five 
public-houses  to  the  extent  of  1,000Z.  in  the  whole,  the  loss  of  certain 
fixed  plant,  buildings  and  machinery  upon  the  termination  of  a  lease, 
and  the  deterioration  in  the  casks,  and  also  in  the  value  of  stock  of 
ale  at  Burton  and  the  agencies  of  the  coy.  And  further  take  notice 
that  the  sd  minute  is  in  the  words  and  figures  following." 


Minutes. 

By  sect.  51  of  the  Act  (1)  The  registrar  of  companies,  upon  the  production 
to  him  of  an  order  of  the  Court  confirming  the  reduction  of  the  capital  of  a 
company,  and  the  delivery  to  him  of  a  copy  of  the  order,  and  of  a  minute 
(approved  by  the  Court)  showing  with  respect  to  the  share  capital  of  the 
company,  as  altered  by  the  order,  the  amount  of  the  share  capital,  the  nxmiber 


FORMS.  ^^^^ 

of  shares  in  which  it  is  to  be  divided,  and  the  amount  of  each  share,  and  the 
amount  (,i{  any)  at  the  date  of  the  registration  deemed  to  be  paid  up  on  each 
share,  shall  register  the  order  and  minute;  (2)  On  the  registration,  and  not 
before,  the  resolution  for  reducing  share  capital  so  confirmed  by  the  order  so 
registered  shall  take  effect.  Notice  of  the  registration  shall  be  published  in 
such  manner  as  the  Court  may  direct;  (3)  The  registrar  shall  certify  under  his 
hand  the  registration  of  the  order  and  minute,  and  his  certificate  shall  be  con- 
clusive evidence  that  all  the  requirements  of  the  Act  with  respect  to  the 
reduction  of  share  capital  have  been  complied  with,  and  that  the  share  capital 
of  the  company  is  such  as  is  stated  in  the  minute. 

The  Court  cannot  dispense  with  notice  of  the  registration  of  the  order  and 
minute,  for  sect.  51  of  the  Act  requires  the  publication  thereof;  accordingly  the 
Court  must  be  asked  to  specify  the  newspaper  or  newspapers.  When  the 
presentation  of  the  petition  has  been  advertised,  the  Court  usually  specifies  the 
same  newspapers,  otherwise  it  is  desirable  to  have  evidence  ready  showing  what 
newspaper  wiU  come  to  the  notice  of  creditors.  Sometimes  the  Court  ha* 
considered  advertisement  in  the  Gazette  enough. 

By  sect.  52  the  minute  when  registered  is  to  be  deemed  to  be  substituted  for 
the  corresponding  part  of  the  memorandum  of  the  company,  and  is  to  be  valid 
and  alterable  as  if  it  had  been  originally  contained  therein. 

As  the  certificate  is  to  be  conclusive  {suvra.  p.  24)  it  will  operate  even  where 
the  order  confirms  an  invalid  special  resolution.  Ladies'  Dress  Association  v. 
Ptdbrook,  (1900)  2  Q.  B.  376;  Walker  v.  Smith,  Limited,  W.  N.  (1903)  62; 
51  W.  R.  491;  Yolland,  Htcssou  ami  Birkett,  Limited,  77  L.  J.  Ch.  43,  C.  A. 

The  following  is  the  simplest  form  of  minute,  and  the  one  which  was  formerly 

exclusively  used:  — 

"  The  capital  of  the company,  limited  [and  reduced]  is  70,000^,  divided  Foi-m  of 

into  10,000  shares  of  V.  each.     At  the  time  of  the  registration  of  this  minute   mmutes. 
the  sum  of  11.  has  been  and  is  to  be  deemed  to  be  paid   up  on  each  of  the 
eaid  shares.'' 

But  generally  the  minute  states  what  the  capital  prior  to  the  reduction  was, 

thus: — 

"The  capital  of  the   company,  limited   [and   reduced],  henceforth   is 

70,000Z.,  divided  into  10,000  shares  of  11.  each,  instead  of  the  original  capital 
of  100,000^.  divided  into  10,000  shares  of  10^.  each.  At  the  time  of  the  registra- 
tion of  this  minute  the  sum  of  11.  has  been  and  is  to  be  deemed  paid  up  on 
each  of  the  said  shares." 

This  form  of  minute  was  first  adopted  by  the  direction  of  Kay,  J.,  in  West 
Cumberland,  Sgc.  Co..  W.  N.  (1888)  54;  58  L.  T.  152;  and,  in  Britannia  Mills  , 
Co.,  W.  X.  (1888)  103,  North,  J.,  approved  of  the  form  and  stated  that  he 
should  in  future  require  its  adoption,  and  acted  accordingly.  Chitty,  J.,  did 
not  require  the  adoption  of  this  form  (Solwny  Steams/tip  Co.,  61  L.  T.  659), 
but  had  no  objection  to  it. 

A  minute  so  framed  is  obviously  not  required  by  the  Act,  but  it  has  the 
advantage  of  giving,  at  a  glance,  to  a  person  attending  at  the  office  of  the 
registrar  of  companies,  information  which  would  otherwise  involve  the  perusal 
of  other  documents. 

Sometimes    the    words    "reduced    from"    are    used    in    lieu    of    the    words 

"  instead  of." 

The  minute  is  to  state  the  amount  to  be  deemed  paid  up  on  each  share.- 
Where  all  the  shares  have  been  issued  and  are  paid  up  to  the  same  extent,  it  is 
easy  enough  to  say  that  so  much  is  to  be  deemed  to  be  paid  up  on  each  share, 
and  this  statement  strictly  complies  with  the  requirement  of  this  section.  But 
cases  frequently  occur  in  which  (a)  only  part  of  the  shares  are  issued;  or 
(b)  the  shares  issued  have  different  amounts  paid  up.     In  such  cases  the  usual 
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As  to  giving 
numbers  in 
minute. 


practice  has  been  to  state  in  case  (a)  the  aggregate  number  of  the  aharen 
-ssued  and  the  amount  per  share  paid  up;  and  in  case  (b)  the  aggregat< 
number  of  each  class,  and  the  amount  per  share  paid  up  on  each  class,  but  ii. 
has  not  always  been  usual  to  state  the  denoting  number  of  the  shares  referre<l 
to,  e.g.  : 

"  The  capital  of  the  Madulseema  Coffee  and  Cinchona  Company,  Limited,  U 
110,000/.,  divided  into  7,000  shares  of  101.  each  and  8,000  preference  shares  of 
51.  each.  At  the  time  of  the  registration  of  this  minute  7,000  of  the  said  10/. 
shares  and  5,740  of  the  said  51.  preference  shares  have  been  issued,  and  have 
been  and  are  to  be  deemed  paid  up  as  follows,  that  is  to  say: — 6,018  of  the  said 
lOZ.  shares  to  the  extent  of  10/.  per  share,  and  of  the  remaining  982  of  tho 
said  10/.  shares  250  to  the  extont  of  71.  16s.  per  share,  and  532  of  the  said  10/. 
shares  to  the  extent  of  12/.  18s.  9d.  per  share,  and  the  remaining  200  of  tho 
said  10/.  shares  to  the  extent  of  71.  per  share,  and  on  each  of  the  said  5,740 
preference  shares  the  sum  of  11.  has  been  and  is  to  be  deemed  paid  up,  and  on 
the  residue  of  the  said  preference  shares  nothing  has  been  or  is  to  be  deemed 
paid  up.  The  said  200  shares  have  been  forfeited  and  have  not  been 
re-issued." 

Hundreds  of  minutes  have  been  so  framed,  but  the  minute  ought  to  state  tb«! 
amount  (if  anything)  which  is  to  be  deemed  paid  up  on  each  share  (see  sect.  51), 
and  a  minute  framed  as  above  does  not  do  this.  See  Solway  Steamship  Co.,  61 
L.  T.  659. 

However,  not  uncommonly  the  minute  points  out  the  particular  shares  by 
numbers,  e.g.,  "The  capital  of  the  Livingstone  Spinning  Company,  Limited, 
is  48,000/.,  divided  into  12,000  shares  of  4/.  each.  At  the  time  of  the  registra- 
tion of  this  minute  the  sum  of  11.  has  been  and  is  to  be  deemed  to  be  paid  on 
each  of  the  222  shares  standing  in  the  company's  share  register  under  the 
register  numbers  356,  824,  867,  926,  and  968;  the  sum  of  11.  10s.  on  each  of 
the  38  shares  standing  in  the  said  register  under  the  register  numbers  58  and 
190;  the  sum  of  1/.  12s.  Qd.  on  each  of  the  425  shares  standing  in  the  said 
register  under  the  register  numbers  30,  154,  253,  301,  309,  317,  426,  440,  606, 
621,  663,  684,  706,  1006,  1021,  and  1026;  the  sum  of  1/.  15s.  on  each  of  the. 
20  shares  standing  in  the  said  register  under  the  register  number  566;  and  the 
sum  of  1/.  17s.  &d.  on  the  remaining  11,295  shares,  and  such  order  and  minuto 
have  been  duly  registered  by  the  said  registrar  of  joint  stock  companies." 

''  The  capital  of  the  International  Conversion  Trust,  Limited,  is  40,500/., 
divided  into  20,000  ordinary  shares  of  2/.  each  and  100  founders'  shares  of  51. 
each,  reduced  from  100,500/.  divided  into  20,000  ordinary  shares  of  51.  each 
and  100  founders'  shares  of  51.  each.  At  the  time  of  the  registration  of  this 
minute  2,407  of  the  said  ordinary  shares  of  21.  each,  numbered  101  to  2,507 
inclusive,  are  issued  and  are  fully  paid  up,  except  that  upon  the  shares  numberc^d 
101  to  106  inclusive,  508  to  607  inclusive,  and  1,208  to  1,307  inclusive  ther& 
are  the  following  arrears  of  calls: — 


Denoting  Numbers  of  Shares. 
101  to      106  inclusive 
508  to      607  „ 

1,208  to  1,307 


Amount  of  Call   in  arrear. 
21.  per  Share. 
1/. 
2/. 


"  And  of  the  said  founders'  shares  of  51.  each  74  shares  numbered  1  to  74 
inclusive  are  issued,  of  which  50  shares  numbered  1  to  50  inclusive  are  fully 
paid  up,  and  on  the  remaining  24  shares  numbered  51  to  74  inclusive  the  sum 
of  21.  per  share  has  been  paid  up.     At  the  time  of  the  registration  of  this 

minute  the  residue  of  the  said  ordinary  shares,  namely,  ,  ,  and  the 

residue  of  the  said  founders'  shares,  namely,  26,  numbered  75  to  100  inclusive, 
are  unissued." 
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Embodying  Minute  in  Memorandum. 

By  sect.  52  of  the  Act,  (1)  the  minute,  when  registered,  must  be  embodied  Copv  of  regri»- 
in  every  copy  of  the  memorandum  of  the  company  issued  after  its  registration;  teied  minute, 
and  (2)  "  if  any  company  makes  default  in  complying  with  the  requirements 
of  this  section,  it  shall  be  liable  to  a  fine  not  exceeding  11.  for  each  copy  in 
respect  of  which  default  is  made,  and  every  director  and  manager  of  the 
company  who  knowingly  and  wilfully  authorizes  or  permits  such  default  shall 
be  liable  to  the  like  penalty." 


Procedure  (See  Rules  of  May,  1909,  in  Appendix,  p.  1286,  supra). 

Where  the  proposed  reduction  does  involve  either  the  diminution  The  long: 
of  liability  in  respect  of  unpaid  share  capital  or  the  payment  to  any   P'"^'^^'^- 
shareholder  of  any  paid-up  share  capital: 

1.  See  that  the  articles  give  the  requisite  power  to  reduce  capital 

{supra,  p.  684);  and,  if  they  do  not,  insert  the  necessary 
power  by  special  resolution.    Supra,  p.  684. 

2.  Then  pass  special  resolution  for  the  reduction,  specifying  the 

character  thof  (supra,  p.  1117,  Form  488  et  seq.);  and  file 
copy  with  Registrar.     Sect.  70  of  the  Act. 

3.  Immediately  after  passing  the  resolution,  add  to  the  name  of 

the  company  the  words  "  and  reduced,"  and  continue  to  use 
them  until  after  the  reduction  has  been  conlirmed,  and  until 
liberty  to  drop  them  is  given  by  the  Court.  Sect.  48  of 
the  Act. 

4.  Then  present  petition  to  the  Court  praying  for  a  confirmation 

of  the  reduction.     Infra,  p.  1288,  Form  625. 

5.  Take  out  summons  in  chambers  for  directions  as  to  the  proceed- 

ings to  be  taken,  &c.,  as  required  by  Rule  6  of  the  Rules 
of  3rd  of  May,  1909  (see  Form  62G,  infra,  and  p.  1290), 
and  file  evidence  verifying  the  petition  and  proving  due 
passing  of  the  resolutions,  &c. 

6.  Take  an  order  for  an  inquiry  in  the  terms  of  Form  627,  infra, 

and  obtain  directions  as  to  the  newspapers,  &c.,  in  accord-        * 
ance    with    Rule    6    of    the    Rules  of    May,   1909,  infra, 
Form  627a;  and  see  Form  628  for  the  form  of  notice. 

7.  Advertise  as  in  Form  628.     See  Rule  6  of  May,  1909. 

8.  Pay  off,  as  far  as  practicable,  all  creditors  of  the  company;  or, 

at  any  rate,  those  who  would  be  likely  to  refuse  consent. 

9.  In  due  course  file  list  of  creditors  (if  any)  and  amounts  due, 

with  affidavit  verifying  the  same.  See  Rule  8  of  May, 
1909,  infra,  p.  1292,  and  Form  631  for  terms  of  affidavit. 
Keep  the  list  ready  for  inspection,  as  required  by  Rule  10. 

10.  Give  notice  to  the  creditors  in  accordance  with  Rule  11  and 

Form  632.  Advertise  notice  of  list  of  creditors  as  in 
Form  634,  infra  (see  Rule  12);  or,  if  there  are  no  creditors, 
then  as  in  Form  63.5 . 
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1 1 .  In  due  course  make  aud  file  affidavit  as  to  particulars  of  debts 

and  claims  (see  Form  630,  infra,  and  Rule  13);   or,  that 
there  are  none.    See  Form  630. 

12.  As  to  disputed  debts  and  claims,  see  Form  637,  and  Rules  13 

and  14. 

13.  Obtain  Master's  certificate  of  settlement  of  list  of  creditors. 

Rule  16  and  Form  639. 

The  Court  has  no  power  to  dispeose  with  settling  the  list  of  creditors  even 
where  there  is  evidence  that  the  company  has  no  debts.  Lamson  Store  Service 
Co.,  [1895]  2  Ch.  726. 


14.  Have  petition  placed  in    list,  and    file  affidavit  on    lines  of 

Form  615. 

15.  Advertise  in  papers  day  for  hearing  petition.     See  Form  642 

and  Rule  19. 

16.  Be  prepared  at  the  hearing  to  deal  Avith  opposing  and  non- 

assenting  creditors.     See  infra,  p.  1299. 

17.  Obta,in  order  confirming  tlue  reduction  and  approving  form 

of  minute. 
If  the  reduction  involves  payment  ofi"  of  capital  be  ready  at 

the   hearing   with   an  affidavit  that  it   is  still   in   excess. 

Safety  Oil  Co.,  W.  N.  (1892)  133. 
File  office  copy  of  order  and  the  minute  approved  by   the 

Court  with  the  Registrar. 
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Form  625. 

Petition  to 
confirm 
reduction  uf 
capital  under 
Act  of  1867 
[where 
creditors 
affected]. 


In  the  High  Couit  of  Justice, 
Chancery  Division. 
Mr.  Justice . 

In  the  matter  of  the  - 


-  Coy,  Limtd  and  Reduced. 
And  in  the  matter  of  the  Companies  Act,  1908. 

The  above  heading  is  right  even  when  the  petition  is  filed  at  the  office  of  the 
Registrar  in  Companies  Winding-up,  Bankruptcy  Buildings.  Aluminixm  Co., 
W.  N.  (1894)  6. 

To  His  Majesty's  High  Court  of  Justice: 

The  humble  petition  of  the Coy,  Limtd  and  Reduced: 

Showeth  as  follows: 

1.  Your  petr,  the  above-named  coy  (hnftr  called  "the  coy"),  was 

incorporated  in  the  year  ,  under  the  Companies  Acts,  1862  and 

1867  [or  1862  to  1900,  or  as  the  case  may  be],  as  a  coy  limtd  by. 
shares. 

2.  The  registered  office  of  the  coy  is  situated  at . 

3.  The  objects  for  which  the  coy  was  established  are  [the  working 
of  coal  mines]  and  other  objects  set  forth  in  tlie  memdum  of  asson 
thof. 
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4.  The  capital  of  the  coy  is  100,000L,  divided  into  5,000  shares  pf    Form  625. 
201.  each. 

5.  Shortly  after  the  incorporation  of  the  coy  it  commenced  and 
has  since  carried  on  business. 

(J.  The  coy  has  issued  4,200  of  its  shares,  and  no  more,  and  the  sum 
of  lOZ.  per  share  has  been  pd  up  thereon. 

7.  By  clause  37  of  the  arts  of  asson  of  the  coy  it  is  provided  that 
the  coy  may  from  time  to  time  by  special  resolution  reduce  its  capital. 

If  requisite,  say:  — 

■•  The  articles  of  association  of  the  company  as  originally  framed  did  not 
•contain  power  to  reduce  the  capital,  but  by  special  resolution  of  the  company 
duly  passed,  kc,  it  was  resolved  that  the  following  words  should  be  added  to 
clause  37  of  the  articles  of  association,  viz.:  'the  company  may  at  any  time  by 
special  resolution  reduce  its  capital  in  any  manner  permitted  by  law.'  " 

8.  By  a  special  resolution  of  the  coy  duly  passed  and  confimied, 
in  accordance  with  sect.  69  of  the  Cos  (Consolidation)  Act,  1908, 

at  extraordinary  general  meetings  of  the  coy  held  resply  on  the 

•day  of and day  of ,  it  was  resolved  as  follows,  namely: 

'  That  the  capital  of  the  coy  be  reduced  from  100,000Z.,  divided  into 
5,000  shares  of  20?.  each,  to  75,000^,  divided  into  5,000  shares  of  151. 
«ach,  by  reducing  the  liability  on  each  share  to  the  extent  of  51., 
and  by  reducing  the  amount  of  the  shares  from  201.  to  15Z." 

For  other  forms  of  resolution,  see  supra,  p.  1117. 

9.  The  form  of  minute  proposed  to  be  registered  is  as  follows:  — 

[Here  set  out  the  minute.     See  forms,  infra,  p.  1304.] 

It  is  convenient  to  state  tlie  proposed  minute  in  the  petition,  especially  where 
it  is  a  long  one.  Counsel  can  thus,  in  indorsing  his  brief,  refer  to  the  minute  in 
the  petition,  in8t<?ad  of  setting  it  out,  or  referring  to  a  separate  document. 

\ 

Your  petitioner  the  coy  therefore  humbly  prays: 

(1)  That  the  reduction  of  capital  to  be  effected  by  the  special 

resolution  mentd  in  paragraph  8  of  the  peton  maj-  be 
confirmed,  and  that  the  abo\e-mentd  minute  may  be 
approved  by  the  Ct. 

Under  sect.  47  of  the  Act  of  1908  the  power  of  the  Court  is  to  confirm  the 
reduction,  not  the  resolution ;  and  although  the  orders  of  older  date  used  gene- 
rally to  confirm  the  resolution,  the  modern  form  is  differently  expressed.  See 
Form  644,  infra. 

(2)  That  to  this  end  all  inquiries  and  directions  necessary  and 

proper  may  be  made  and  given,  and  that  a  day  may  be 
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fixed  on  and  after  which  the  coy  shall  be  at  liberty  to 
discontinue  the  addition  to  its  name  of  the  words  "and 
reduced." 
(3)  Or  that  such  other  order  may  be  made  in  the  premises  as 
to  the  Ct  shall  seem  meet. 

And  your  petr  will  ever  pray,  &c. 

Note. — It  is  not  intended  to  serve  this  peton  upon  any  person. 


Form  626. 

Summons  for 
directions. 


[Title  as  in  Petition.} 

Let  all  parties,  &c.,  upon  hearing  of  an  applicon  on  the  pt  of  the 
above-named  coy,  the  petrs  named  in  the  peton  in  this  matter,  for 
directions  as  to  the  proceedings  to  be  taken  for  settling  the  list  of 
creditors  of  the  sd  coy  entitled  to  object  to  the  proposed  reduction, 
and  as  to  advertisements. 

Dated  the day  of . 

of  ^ , 

Solors  to  the  applicant. 

Under  r.  6,  supra,  p.  1287,  the  taking  out  of  a  summons  as  above  ia  the  tirst 
step  after  presenting  the  petition. 


Form  627. 

Order  for 
inquiry  as  to 
debtd,  &o. 


The  Court  cannot  dispense  with  settling  list  of  creditors,  even  where  there  ik 
evidence  that  the  company  has  no  debts.     Lamson  ^  Co.,  (1895)  2  Ch.  726. 
The  order  will   run  as  follows:  — 

[Title  as  in  Petition.'] 

Upon  the  applicon  of  the  petrs  by  summons,  dated ,  and  upon 

hearing  the  solors  for  the  petrs,  and  on  reading  the  peton  on  the 

day  of preferred  unto  this  Ct,  it  is  ordered  that  an  inquiry 

be  made  what  are  the  debts,  claims,  and  liabilities  of  or  aEeoting 
the  sd  coy  on  the day  of ,  19 — ,  and  that  notice  of  the  pre- 
sentation of  tlie  sd  peton  be  inserted  in  [the  newspapers]  on  the 

day  of  and  [other  times  of  insertion],  and  that  a  list  of 

the  persons  who  are  creditors  of  the  coy  on  the  sd day  of , 

and  an  office  copy  of  the  affidavit  verifying  the  same  be  left  at  the 
chambers  of  the  judge  on  or  before  the day  of . 


Form  627a.  Upon  applicon  of  the  petrs  by  summons,  dated  21  April,  1900,  and 
upon  hearing  the  solors  for  the  petrs  and  reading  the  peton  on 
25  April,  1900,  preferred  unto  this  Ct,  and  an  afft  of  W.  filed 
28  June,  1900,  it  is  ordered  that  an  inquiry  be  made  what  are  the 
debts,  claims,  and  liabilities  of  or  affecting  the  sd  above-named  coj 
on  the  first  day  of  December,  1900,  and  that  notice  of  the  presentation 


Reduction  of 
capital. 

Orf^er  as  to 
debts,  notice 
of  presenta- 
tion, and  list 


FORMS. 
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of  the  sd  peton  be  inserted  in  one  issue  of  the  London  Gazette  and  Form  627{k. 

the  Times,  and  twice  in  the  Birminqham  Post,  the  Glasgow  Herald,    ~       T' 

the  Times,  and  the  Coventry  Times  newspapers,  and  that  a  list  40. 

of  the  persons  who  are  creditors  of  the  sd  coy  on  the  sd  first  day  of 
December,  1900,  and  an  office  copy  of  the  afft  verifying  the  same 
be  left  at  the  chambers  of  the  judge  on  or  before  the  21st  day  of 
December,  1900.  By  ley,  Ward  aiid  Bradford,  Limited  and  Reduced, 
Cozens-Hardy,  J.,  at  chambers,  26  Oct.  1900,  B.  3474. 


The  form  of  notice  under  r.  5  is  as  follows: — 

[Title  as  in  Petition.']  Form  628. 

Notice  is  hby  given  that  a  petition  for  confirming  a  resolution  Advertibe- 

reducing  the  capital  of  the  above  coy  from  £ to  £ ,  was  on  petition. 

the day  of presented  to  His  Majesty's  High  Ct  of  Justice, 

and  is  now  pending;  and  that  the  list  of  creditors  of  the  coy  is  to 
be  made  out  as  for  the day  of ,  19 — . 

C.  and  D.  of [agents  for  A.  and  B.,  of ], 

Solors  to  the  coy. 

See  r.  7,  infra,  p.  1663,  as  to  this  advertisement. 


Sometimes  the  advertisement  states  the  mode  in  which  the  reduction  is  to  ba 
effected,  as  iu  the  following:  — 

In  the  High  Ct  of  Justice,  Form  689. 

Chancery  Division,  ^^^] 

Manchester  District  Registry .  notice 
Mr.  Justice  Far  well. 

1900,  J.,  No.  3564.  ^ 

In  the  matter  of  the  Junction  Spinning  Coy, 
Limtd  and  Reduced,  &c. 

Notice  is  hby  given  that  a  petition  presented  to  the  High  Ct  of 
Justice,  Chancery  Division,  Manchester  District  Registry,  on  the 
29th  day  of  March,  1900,  for  confirming  a  special  resolution  of  the 
above-named  coy  for  reducing  its  pd-up  capital  from  o0,000Z.  to 
40,000/.,  by  repaying  in  respect  of  each  share  in  the  coy's  capital 
upon  which  the  sum  of  50Z.  has  been  pd  up  the  sum  of  10/.,  upon 
the  footing  that  the  amount  returned  or  any  pt  thof  may  be  called 
up  again,  is  directed  to  be  heard  before  his  Lordship  as  on  30th  of 
March,  1900. 

Any  creditor,  &o. 
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Form  630. 

Affidavit 
where  no 
CT'^ditors. 


[Title  as  in  Petitioti.] 

Ij J  of ,  the  secretary  of  the  above-named  coy,  make  oath 

and  eay  as  follows:  — 

1.  On  the  day  of  ,  the  date  fixed  by  the  oi-der  in  this 

matter  dated  the of ,  I  believe  that  there  were  no  creditors 

or  persons  having  claims  upon  or  against  the  above-named  coy,  and 
that  at  the  date  afsd  there  was  not  any  debt  or  claim  which,  if  such 
date  were  the  commencement  of  the  winding-up  of  the  sd  coy,  would 
be  admissible  in  proof  against  the  sd  coy  other  than  and  except  the 
current  rates  and  taxes  payable  by  the  sd  coy,  and  which  I  estimate 
at  £ . 

2.  My  belief  afsd  is  grounded  on  my  knowledge  as  the  seci-e- 
tary  of  the  sd  coy,  and  upon  information  derived  upon  a  careful 
investigation  of  the  affairs,  books,  documents  and  papers  of  the  coy. 

Sworn,  &c. 

If  practicable  before  the  day  fixed  all  the  creditors  are  paid  oflF,  so  that  an 
affidavit  as  above  may  be  made. 


Form  631.  C^^'^^^'  ^^^ 

Affidavit  I,  A.  B.,  of,  &c.,  make  oath  and  eay  as  follows: — 

vcrifvinsr  list 

of  creditors.  See  Form  3  in  schedule  to  Rules  of  May,  1909,  infra,  p.  1662. 


Form  632. 

Notice  to 
creditors. 


[Title,  dc] 


To  Mr. 


You  are  requested,  &c. 

See  Form  4  in  schedule  to  Eules  of  May,  1909,  infra,  p.  1662. 

See  Eule  11,  infra,  p.  1663,  as  to  notice  to  creditors. 

Where  the  addresses  of  any  creditors  are  not  known,  an   order  should  be 
obtained  for  service  on  them  by  advertisement  as  in  the  cases  below  mentioned. 


Form  633.  Let,  &c.,  on  the  hearing  of  an  applicon  on  the  pt  of  the  above- 

,; , —  named  coy,  for  an  order  that  the  notice  required  by  Rule  11  of  the 

feummons  tor  "^                                                                                                                            j 

order  to  serve  Rules  of  May,  1909,  to  be  served  on  the  creditors  of  the  above-named 

by  advertise-  ^.^y  jj^g^y  ^^^  served  on  the  creditors  named  in  the  schedule  hto  by 

ment.  ^         .                          ■,    o        -,■         ■                             -,        -,          ■ 

advertisement,  and  tor  directions  as  to  such  advertisement. 


Form  634. 


[Title,  del 


Advertise-  Notice  is  hereby  given,  that  a  petition  has  been  presented,  &o. 

of  creditors.      See  Form  5  in  schedule  to  Rules  of  May,  1909,  infra,  p.  1667. 
See  Rule  12,  infrn,  p.  1664,  as  to  the  above  notice. 


FORMS.  I29;i 

Where  a  special  order  for  service  has  been  made,  the  advertisement,  Form     Porni  634 
634,  will  have  an  additional  paragraph,  as  in  the  followring  cases:  — 

And  further  take  notice  that,  by  an  order  dated  30tli  October,  1893, 

Mr.  Justice gave  leave  that  the  notice  requii-ed  by  Rule  9  and 

the  General  Order  of  the  Chancery  Division  of  the  High  Ct  of  Justice 
to  be  served  on  the  creditors  of  the  above-named  co}^  should  be  served 
on  the  creditors  named  in  the  first  part  of  the  schedule  hto  (whose 
addresses  are  not  known  to  the  coy),  and  on  the  creditors  named  in 
the  second  part  of  such  scliedule  (who  are  believed  to  be  dead)  by 
the  insertion  of  this  advertisement. 

Dated  this day  of . 

&Co., 

Solors  for  the  sd  coy. 
Schedule  above  referred  to:  — 

Fii-st  Part — Second  Part. 

The  following  is  another  instance  where  there  were  debentures  to  bearer:  — 

And  take  notice  that,  by  an  order  dated  the  23rd  day  of  July,  1887, 
his  Lordship  Mr.  Justice  Chitty  gave  leave  that  the  notice  required  by 
Rule  9  and  the  General  Order  of  the  Chancery  Division  of  the  High 
Court  of  Justice  to  be  served  on  the  creditors  of  the  above-named  coy 
should  be  served  on  the  holders  of  the  debentures  of  the  sd  coy  by  the 
insertion  of  this  advertisement. 

Dated  29th  July,  1887. 

Assam  Railways  d  Trading  Co.,  Chitty,  J. ;  and  see  General  Bank, 
17W.  R.  304. 


Not  uncommonly  a  company,  immediately  after  the  order.  Form  627,  is  made, 
pays  off  all  its  debts,  and  in  the  result  has  no  creditors  on  the  date  fixed.  In 
such  case  the  notice  wiU  run  as  in  the  following  form:  — 

'I 
[Title.^  Form  635 

Notice  is  hereby  given,  that  a  petition  has  been  presented  to  [His]  Notice  where 
Majesty's  High  Ct  of  Justice  for  confirming  resolutions  of  the  above 

coy  for  reducing  its  capital  from  £ to  £ .     By  an  affidavit  of 

A.  B.,  the  secretary  of  the  above-named  coy  in  the  sd  matter,  on  the 
•  day  of ,  it  appears  that  to  the  best  of  his  knowledge,  infor- 
mation, and  belief  there  was  not  on  the  ■  day  of ,  the  day 

fixed  by  the  order  in  this  matter  dated  the  day  of  — ,  any 

debt  or  claim  which,  if  such  date  were  the  commencement  of  the 
winding-up  of  the  sd  coy,  would  be  admissible  to  proof  against  the 
sd  coy.     Any  person  who  claims  to  have  been  on  the  sd  last-mentd 

day  and  still  to  be  a  creditor  of  the  sd  coy  must,  on  or  before  the 

day  of ,  send  his  name  and  also  the  parlars  of  his  claim  and  the 
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Form  635.  namo  and  address  of  his  solor  (if  any)  to  the  undersigned,  at  the 
address  menld  below,  or  in  default  thof  he  will  bo  precluded  from 
objecting  to  the  proposed  reduction  of  capital. 

&Co. 

[Address.'] 
Solors  for  the  sd  coy. 


This  was  the  form  approved  in  the  Cardigan  Mercantile,  Limtd.  and  Reduced, 
London  Gazette,  18th  July,  1890,  p.  3996,  and  in  the  Safetj/  Oil  Co.  in  1892. 
and  in  other  cases. 


Form  636. 

Affidavit 
■*f  ref^ult. 


\TitU,  dc] 

We,  C.  D.,  of  &c.  [the  secretary  of  the  sd  coy],  E.  F.,  of  &c.  [the 
eolor  of  the  sd  coy],  and  A.  B.,  of  &c.  [the  managing  director  of  the 
sd  coy],  severally  make  oath  and  say  as  follows.  (See  Form  6  in 
schedule  to  Rules  of  May,  1909,  infra,  p.  1668.) 


Form  637. 

Notice  to 
proTe. 


[Title,  dc] 


To  Mr. 


You  are  hby  required  to  come  in  and  prove,  &c.     See  Form  7  in 
Bchedulo  to  Rules  of  May,  1909,  infra,  p.  1670. 


See  Eule  14,  infra,  p.  1664,  as  to  such  notice,  and  Rule  13  as  to  costs. 
Sfte  also  sect.  49  of  the  Act  of  1908,  infra,  p.  1538. 


Form  638. 

Affidavit 
proving  debt. 


[Title  as  in  Petition.'] 

I, ,  of ,  make  oath  and  say  as  follows: — 

1.  That  the  above-named  coy  was  on  the day  of ,  and  still 

is  justly  and  truly  indebted  to  me  in  the  sum  of  £ [Here  state 

consideration,  e.g.,  for  goods  sold  and  delivered  by  me  to  the  coy 

between  the day  of and  the day  of ,  as  shown  by 

the  account  exhibited  to  me  marked ]  for  which  sum,  or  any  pt 

thof,  I  say  that  I  have  not,  nor  has  any  person  by  my  order,  to  my 
knowledge  or  belief  for  my  use,  had  or  received  any  manner  of  satis- 
faction or  security  whatsoever,  save  and  except  the  following:  [Here 
state  securities.'] 

Sworn,  &c. 
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[Title  as  in  the  Petition.]  Form  639. 

In  pursuance  of  the  directions  given  to  me  by  Mr.  Justice  ,  I  certificate. 

hby  certify  tliat  the  result  of  the  proceedings  which  have  been  taken 

in  pursuance  of  the  order  made  in  this  matter,  dated  the day  of 

,  and  the  general  order  of  Ct  in  that  behalf,  is  as  follows:  — 

The  petitioner,  the  sd  coy,  has  attended  by  its  solicitor. 

1.  Notice  of  the  presentation  of  the  petition  in  this  matter,  and 
that  the  list  of  persons  admitted  to  have  been  creditors  of  the  coy  on 

the day  of might  be  inspected  at  the  office  of  the  coy,  &c., 

was,  in  accordance  with  tlie  directions  of  the  judge  in  chambers, 
inserted  in  the  London  Gazette  of  tlie of ,  the  Times  news- 
paper of  the of ,  and  so  on  in  accordance  witli  the  facts. 

2.  A  list  of  the  persons  who  were  creditors  of,  or  had  claims 

against,  the  said  coy  on  the day  of has  been  settled,  and  is 

set  forth  in  the  first  schedule  hto. 

3.  The  coy  has  since  pd  ofE  and  discharged  such  of  the  sd  debts 
and  claims  as  are  set  forth  in  the  first  pt  of  the  sd  schedule. 

Not  uncommonly  it  is  certified  that  "  all  the  said  creditors  have  since  been 
paid." 

4.  The  sd  coy  is  willing  to  set  aside  and  appropriate  the  full  amount 
of  the  debts  and  claims  set  forth  in  the  second  pt  of  the  sd  schedule. 
Such  debts  and  claims  amount  together  to  £ . 

5.  The  amounts  of  the  debts  or  claims  set  forth  in  the  second  pt  of 
the  sd  schedule  have  been  fixed  by  inquiry  and  adjudication  in 
manner  provided  by  the  49th  section  of  the  Cos  (Consolidation) 
Act,  1908. 

6.  Such  of  the  creditors  of  the  sd  coy  as  have  consented  in  writing 
to  the  proposed  reduction  of  the  capital  thof  are  named  in  the  third 

pt  of  the  sd  schedule,  and  the  sum  of  £ is  the  total  amount  of 

the  debts  due  from  the  sd  coy  to  the  creditors  so  consenting. 

7.  The  sum  of  £ is  the  total  amount  of  the  debts  and  claims  of 

the  sd  coy,  the  payment  of  which  has  been  secured  in  manner  provided 
by  the  sd  49th  section  of  the  Cos  (Consolidation)  Act,  1908,  and 
the  names  of  the  persons  to  whom  the  same  are  due  or  by  whom 
the  same  are  claimed  are  set  forth  in  the  fifth  pt  of  the  sd  schedule. 

8.  The  debts  and  claims  set  forth  in  the  second  schedule  hto  have 
been  made  against  the  sd  coy,  but  have  been  wholly  disallowed. 

The  evidence  produced  on  this  proceeding  consists  of  the  afft  of 

,  filed  the  of  ,  an  afft  of,  &c.,  filed,  &c.,  the  London 

Gazette  of  the  — —  of ,  and  of ,  19 — ,  the  Times  newspaper 

of,  &c. 

Dated  this day  of ,  19 — . 

,  Master 

[or ,  Registrar,  Cos  Winding  Up]. 

[Add  requisite  schedules.} 
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Form  640.  [Title  as  in  Petition.] 

Certificate  I  hbv  certify  that  the  result  of  the  inquiry  which  has  beeu  made  in 

creditors!  pursuance  of  the  order  in  this  matter,  dated  the  of  ,  and 

the  general  order  of  Ct  in  that  behalf,  is  as  follows:  — 

The  petr,  the  above-named  coy,  has  attended  by  its  solors. 

There  were  no  creditors  of  the  above-Daamed  coy  on  the of . 

Pursuant  to  the  sd  order  of  the  of ,  notice  of  the  peton 

presented  by  the  sd  coy  for  confirming  a  reduction  of  their  capital  has 

been  inserted  in  the  London  Gazette  of  the of ,  and  in  the 

Times  newspaper  of  the of  ,  and  in  the Examiner 

newspaper  of  the  of ,  and  an  office  copy  of  the  afft  of  N., 

filed  the of ,  stating  that  there  were  no  creditors  or  person.^ 

having  claims  upon  the  sd  coy,  was  left  at  my  chambers  on  or  before 
the  — —  of . 

Notice  to  persons  claiming  to  be  creditors  of  the  sd  coy  on  the 

of ,  requiring  such  persons,  on  or  before  the of ,  to  send 

their  names  and  parlars  of  their  claims,  and  the  name  and  address  of 

their  solor  (if  any),  to  Messrs. -,  the  solors  of  the  coy,  and  in 

default  thof  they  would  be  precluded  from  objecting  to  the  proposed 
reduction  of  capital,  lia^;  been  iusovted  in  the  London  Gazette  of,  &c. 

The  evidence  adduced  on  this  proceeding  consists  of,  &c. 

Dated  this day  of . 

,  Registrar,  Cos  Winding  Up. 


Note  that 
certificate 
has  become 
binding'. 


Form  641.        The  certificate  made  by  me  of  the  result  of  the  settlement  of  the- 
list  of  creditors  in  this  matter,  pursuant  to  the  order  therein,  dated 

the  — —  day  of ,  has  been  filed  and  become  binding. 

Dated  this  — —  day  of . 

Masters . 

To  the  Senior  Registrar  of  the  Chancery  Division. 

Se«  as  to  this,  Eules  16,  17,  18,  infra,  pp.  1664,  1665. 

[Title  as  in  Fetitimi.'] 

Notice  is  hby  given  that  a  petition  presented  to  the  High  Court  of 

Justice,  Chancery  Division,  on  the day  of ,  for  confirming  a 

resolution  reducing  the  capital  of  the  above-named  coy  from  £ 

to  £ ,  is  directed  to  be  heard  before  his  Lordship  JMi'-  Justice . 

on day,  the day  of . 

C.  D.,  of , 

Agents  for  E.  &  F.,  of , 


Form  642. 

Advertise- 
ment of  day 
fixed  for 
hearing. 

Form  8  in 
schedule. 


Solors  for  coy 


See  Rule  19,  infra,  p.  1665,  as  to  advertisinyr  day  fi.xed  for  hearing. 
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[Title  as  in  Petition.'}  Form  643. 

To  A.  B.  &  Co.,  the  solors  of  the  above-named  coy.  ?^o*^^5°*, 

intentioa  to 

GentlExMEN, — We  beg  to  inform  you  that  our  client,  Mr.  ,  of  appear  and 

-,  will  appear  at  the  hearing  of  the  petition  presented  by  the 


above-named  coy  for  confirming  the  resolution  reducing  its  capital, 
and  will  oppose  the  applicon  thereby  made. 

Yours,  &c. 


As  to  who  may  appear  at  the  hearing,  see  Rule  20,  infra,  p.  1665. 

[Title.]  Form  6€4 

Upon  the  petition  of  the Coy,  Limtd  and  Reduced,  on  the Order 

19 — ,  preferred  unto  this  Ct,  and  upon  hearing  counsel  for  the  ^''^^^^"^ 


petrs  and  for  ,  and  upon  reading  the  sd  peton,  an  affidavit  of 

,  filed  the  of  ,  the  order  dated,  &c.,  and  the  several 

exhibits  therein  referred  to,  an  order  dated ,  the  London  Gazette 

of  the  — — ,  the  Times,  Standard  and  Daily  Telegraph  of  the , 

each  containing  a  notice  of  presentation  of  the  sd  peton  pursuant  to 

the  sd  order,  the  Master's  certificate  dated ,  the  London  Gazette,. 

the  Times,  Standard  and  Daily  Telegraph  of  the  — —  of ,  each 

containing  an  advertisement  of  or  notice  that  the  sd  peton  was  ap- 
pointed to  be  heard  the of ,  an  affidavit  of ,  filed,  &c. 

This  Ct  doth  hby  order  that  the  reduction  of  the  capital  resolved  on 
and  effected  by  the  special  resolution  passed  and  confirmed  at  two> 

extraordinary  general  meetings  of  the  sd  coy,  held  resply  on  the 

day  of  — ,  19 — ,  and  the day  of ,  19 — ,  and  which  resolu- 
tion Avas  in  the  words  and  figures  following,  that  is  to  say  [set  out].,. 
be  and  the  same  is  hby  confirmed. 

And  it  is  ordered  that  this  order  be  produced  to  the  Registrar  of 
Companies,  and  it  is  ordered  that  an  office  copy  of  this  order  be- 
delivered  to  him,  together  with  a  minute  in  the  words  or  to  the 
effect  set  forth  in  the  schedule  hto. 

And  it  is  ordered  that  notice  of  the  registration  by  the- 
Registrar  of  Companies  of  this  order  and  of  the  sd  minute  be 
jjublished  as  follows,  that  is  to  say,  one  each  in  the  London  Gazetter 
and  the  — — •  [other  newspapers]  within  10  days  after  such  registra- 
tion, and  it  is  ordered  that  the  words  "  and  Reduced  "  form  part  of 
the  title  of  the  sd  coy  for  one  month  from  the  date  of  this  order. 

The  Schedule  above  referred  to. 

[Here  set  out  Minute.] 

The  capital  of  the  Coy,  Limtd    [and    Reduced],  is    £ ^ 

divided  into shares  of  £ each,  instead  of  the  original  capita? 

of    or  reduced  from]  £ ,  divided  into  shares  of  £ each. 

p.  4  o 
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Form  644.        At  the  time  of  the  registration  of  this  minute,  tlie  wJiulo  of  the  »d 
__.  .__       gjj^^.^j^  Yv^^,^  been,  issued,  and  have  been  and  are  to  bo  deemed  to  be 
fully  pd  up. 

See  further  as  to  minutes,  infra,  p.  1304. 

In  relation  to  the  order  the  following  points  should  be  noted:  — 

1.  The  order  should  confirm  the  reduction,  not  the  resolution. 

2.  The  order  should  approve  of  the  minute. 

3.  The  order  should  fix  the  time  for  discontinuing-  the  use  of  the  words  '•  and 

Eeduced."    Sec  htfrn,  pp.  1298,  1299. 

4.  The   order   shook]    provide    for   delivery    of   an    office    copy,    \c.    to    tlu; 

registrar. 
;5.  The  order  should  jirovidc  for  advertising. 

As  to  dealing  with  creditors  at  liearing  who  oppose  or  wlio  liavc  nut  c(jnsc>ntcd, 
see  Rules  21  and  22,  infra,  p.  1665. 

As  to  sect.  50  of  the  Act. — The  Court  has  jurisdiction  to  sanction  tlu>  reduc- 
tion only  "  if  satisfied  with  respect  to  every  creditor  of  the  company  who,  under 
this  Act,  is  entitled  to  object  to  the  reduction,  that  either  his  consent  to  the 
reduction  has  been  obtained^  or  his  debt  or  claim  has  be<'n  disdiargcd  or  has 
determined,  or  has  been  secured." 

Who  then  is  a  creditor  entitled  to  object':'  Sect.  49  of  the  Act  answers  this 
question.  Every  creditor  of  the  company  who,  at  the  date  fixed  by  the  Court, 
is  entitled  to  any  debt  or  claim  which,  if  that  date  were  the  commencement  of 
the  winding-up  of  the  company,  would  be  admissible  in  proof  against  the 
company.  As  to  this,  the  widest  possible  door  is  open  to  proofs.  Sec  .sect.  206  of 
the  xlct  defining  what  debts  may  be  proved,  and  Ch.  XXXVII.  of  Part  IT.  of 
this  work. 

As  to  Non-Asscntiny  Creditors. — In  Credit  Fonder  of  Enr/I/rnd,  11  Eq.  356, 
Bacon,  V.-C,  held  that  creditors  named  in  the  list  whose  debts  were  not  yet 
due,  and  were  secured,  and  who  had  neither  assented  to  nor  dissented  from  the 
proposed  reduction,  were  not  to  be  considered  creditors  who  did  not  assent  within 
sect.  14  of  the  Act  of  1867,  but  must  be  taken  to  have  assented. 

But  in  Patent  Ventilating  Granary  Co.,  12  C.  D.  254,  Fry,  J.,  declined  to 
follow  this  decision,  holding  that  the  words  "  does  not  consent  "  must  have  their 
ordinary  plain  meaning,  and  the  order  in  that  case  was  only  made  conditionally 
on  consents  being  obtained   from  the  non-assenting  creditors. 

This  decision  was  subsequently  followed  by  Chitty,  J.,  in  Bull  Hotel  Company, 
Limited,  21st  April,  1883;  27  S.  J.  434,  and  has  frequently  been  followed  since, 
e.g.,  in  Debenture  Corporation,  by  Joyce,  J.,  14th  Dec.,  1901. 

As  to  setting  apart  and  appro^jriating  for  the  security  of  a  creditor  who  does 
not  consent,  see  sect.  49  of  the  Act  of  1908,  and  Forms  645  and  646,  infra. 

As  to  the  words  "  and  Bedxced.'' — Except  where  the  reduction  is  brought 
within  the  proviso  to  sect.  48  of  the  Companies  Act,  1908,  the  Court  never 
dispenses  with  the  use  of  the  words  "  and  Reduced  "  prior  to  the  hearing,  and 
it  is  useless  to  apply  for  a  dispensation  order.  There  is  no  jurisdiction  to  grant 
dispensation.  But  at  the  hearing  the  Court  has  power  to  fix  the  date  up  to 
which  the  words  "and  Reduced"  shall  be  used  (see  sect.  48,  supra,  p.  1269); 
and  this  is  usually  done  by  directing  the  use  of  the  words  to  be  continued  up  to 
a  specified  date,  or  by  giving  libertj'^  to  discontinue  after  a  specified  date. 

One  month  is  a  very  common  period  to  fix.  Ocean  Queen,  ^-c.  Co.,  (1893)  2 
Ch.  666;  Assets  Realization  Co..  Chitty,  .J.,  19th  February,  1891;  Boston  Riding 
School,  Chitty,  J.,  28th  November,  1891;  Leicester  Mortgage  Co.,  Hardy,  J.. 
I2th  August,  1901;    Barrow   Kcematite  Iron   Co.,  39  Ch,   D.   582. 
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Fourteen  days  has  not  been  unusual.     Patent  Ventilating  Co.,  12  C.  D.  254;      Form  644. 
national  Arms  Co.,  W.  N.   (1897)  31. 

Liberty  to  drop  at  once  is  sometimes  given.  Neiv  Assets,  ^-c.  Co.,  20th  Feb- 
ruary, 188G;  and  Form  645,  infm.  Neiv  Zealand  Trust  and  Loan  Co., 
Wright,  J.,  14th  Dec.  1901. 


Upon  the  jjetou  of  tlie  International,  dc,  on  30th  July,  1881,    Form  645. 
preferred  unto  this  Ct,  and  upon  hearing-  counsel  for  the  petrs,  and  Order  where 
upon  reading  the  order  dated  2nd  August,  1881,  the  Chief  Clerk's  assets  dis- 
certificate,  &c.,  the  afft,  &c.,  this  Ct  doth  order  that  the  petrs  do  on  paymentlnto 
or  before  the  16th  day  of  June,  1883,  set  apart  and  appropriate  the  bank  for 
sum  of  58/,.  12s.  Qd.  by  paying-  the  same  to  an  account  to  be  opened  uo'j^consent- 
in  the  name  of  the  coy  with  Messrs.  Glyn,  MilLs,  Currie  &  Coy,  ing  creditors, 
bankers,  to  be  there  retained  until  further  order,  to  answer  such 
claims  (if  any)  to  creditors  of  the  society  as  may  be  established  by. 
the  persons  named  in  the  second  part  of  the  second  schedule  to  the 
Chief  Clerk's  certificate,  dated  the  7th  May,  1883,  and  order  that  the 
petrs  do  on  or  before  IGth  June,  1883,  pay  into  Ct  to  the  credit  of 
In  the  matter,  &c.  of  the  International,  dc,  Limtcl.,  Newfoundliind 
Telegraph  Trust,  the  sum  of  23?.  9s.  lOd.  cash;    And  it  is-  ordered 
that  the  petr  do  place  in  a  box  certificates  for  the  150?.,  being  part 
of  the  certificates  for  the  several  amounts  of  stock  of  the  Anglo- 
American  Telegraph  Coy  mentioned  in  the  third  schedule  to  the  Chief 
Clerk's  sd  certificate,  and  such  box  is  to  be  endorsed  "  In  the  High 
Ct  of  Justice,  Chancery  Division,  in  the  matter  of  the  International, 
&c.  Limtd,  certificates  for  212Z.  stock  of  the  Anglo-American  Tele- 
graph Coy,  Limtd";   and   it   is    ordered    that   the  petrs,  ,&c.  [other 
similar  provisions]  and  any  persons  interested  are  to  be  at  liberty  to 
apply  in  chambers  as  to  the  moneys  for  the  time  being  to  the  credit 
•  of  sd  matter  with  Messrs.  Glyn,  Mills,  Currie  &  Coy,  and  as  to  the 
cash  to  be  so  pd  into  Ct  and  the  sd  stock  certificates  to  be  placed  in 
the  sd  boxes  and  deposited  in  the  Ct  as  afsd;  And  order  that  the 
reduction  resolved  on,  &c.  [resolutions  for  pairing  off  capital  in  excess       » 
of  the  wants  of  the  coy  and  reducing  the  nominal  aynount  of  the 
shares  accordingly]  be  confirmed  and  [^minute  approved];  And  order 
that  this  order  and  an  ofiice  copy  of  the  receipt  from  the  bank  for 
such  payment  and  deposit  in  Ct  as  afsd  be  produced  to  the  Registrar, 
and  an  office  copy  delivered  to  him,  together  with  a  copy  of  the 
minute,  and  order  that  notice  of  the  registration  of  this  order  be 
published  in  such  newspaper  as  the  Judge  in  chambers  shall  direct, 
and  order  that  the  addition  of  the  words   "  and  Reduced  "  tO'  the 
title  of  the  coy  be  forthwith  discontinued.     International,  dc.  Co., 
Chitty,  J.,  29  May,  1883,  A.  821. 


4  o  2 


1300 


PETITIONS. 


[Chap.  XVII. 


Form  646. 

All  other, 
lodgment  in 
Court  where 
creditors  do 
not  consent. 


Ui)Ou  the  petou  of  R.  C.  and  Sons,  Liintd  and  Reduced,  on  

of  ,  preferred  uuto  this  Ct,  and  upon  hearing-  counsel,  &c.,  and 

the  Chief  Clerk's  certificate,  the  London  Gazette,  &c.,  each  containing, 
&e.,  an  afft,  &c.,  this  Court  doth  order  that  R.  C.  and  Sons,  Limtd 
and  Reduced,  on  or  before  11th  March,  1890,  make  a  lodgment  into 
Ct  of  5,900Z.  as  mentd  in  the  schedule  hto;  and  the  petre  and  the 
creditors  named  in  the  sd  afft  of  R.,  filed  5th  Feb.,  1890,  are  at  liberty 
to  applv  to  the  judge  concerning  the  applicon  of  the  sd  cash  when  so 
lodged  on  or  after  1st  Jan.,  1891,  or  at  such  earlier  date  as  such 
debenture.'!  may  be  pd  off;  and  it  is  ordered  that  upon  such  lodgment 
into  Ct  being  made  the  special  resolution  passed,  &c..  be  confirmed; 
and  it  is  ordered  that  this  order,  together  with  the  original  receipt 
from  the  bank  for  sucii  lodgment  into  Ct  as  afsd,  be  produced  to  the 
Registrar,  &c.,  and  [cUrections  to  advertise};  and  order  that  the  words 
"and  Reduced  "  form  part  of  the  name  of  the  coy  for  one  month  from 
the  date  of  the  oi-der. 


Lodgment  Schedule. 

In  the  matter  of  Robert  Campbell  and  Sons,  Limtd  and  Reduced. 

Ledgier  cretlit  as  above. 

The  account  of  the  debenture  holders  mentioned  in  the  affidavit  of 
D.  Reid,  filed  5th  Feb.,  1890. 

In  first  column:  "Particulars  of  funds  to  be  lodged.  C:iflh  invest 
and  accumulate  in  New  Consols." 

In  second  column:  Name  of  the  coy.     In  thii-d  column:  5,900?. 

Robert  (Jamphell  ami  Sons,  Limtd  and  Reduced,  Cliitty,  J.,  15th 
Feb.,  1890,  B.  285. 


Form  647. 

Reduction  of 
capital  by- 
cancellation 
of  paid-up 
shares  and 
substitution 
of  debentures 
for  same. 


Upon  the  peton  of  John  Shaw  &  Sous,  Limtd  and  Reduced,  on  the 
8th  day  of  September,  1899,  preferred  unto  this  Court,  and  upou 
hearing  counsel  for  the  petrs  and  for,  &c.,  the  exors  of  the  Avill  of 
Samuel  Shaw  (and  others),  being-  all  the  shai-eholders  of  the  above- 
named  coy,  and  upon  reading  the  sd  peton,  the  order  dated,  &c.,  the 
Master's  certificate,  dated,  &c.,  and  filed  the  23rd  day  of  March,  1900,. 
the  following  affts,  all  filed  the  24th  day  of  April,  1900,  &c.,  and 
the  exhibits  therein  referred  to,  the  following  newspapers,  namely, 
&c.,  this  Court  doth  order  that  the  reduction  of  the  capital  of  the 
sd  coy  resolved  upon  by  the  special  resolution  passed  and  confirmed 
at  extraordinary  general  meetings  of  the  petrs  held  on,  &c.,  which 
resolution  was  in  the  words  and  figures  following,  that  is  to  gay:  — 
"  That  it  is  desirable  to  cancel  the  pd-up  capital  of  the  coy  which 
is  unrepresented  by  available  assets  to  the  extent  of  72,000/.,  and 
to  substitute  40,000/.  of  debentures  of  the  coy  for  40,000/.  of  fully 
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pd-up  shares  and  to  cancel  such  shares,  and  accordingly  the  capital     Form  647. 
of  the  coy  be  reduced  from  250,000/.,  divided  into  2o,000  shares  of  - 

101.  each,  to  138,000/.,  divided  into  13,800  shares  of  lOZ.  each,  and 
that  such  reduction  be  effected  by  cancelling  11,200  fully  pd  shares 

in  the  coy  of  10/.  each,  namely,  the  eight  shares,  numbered  ■ 

to inclusive,  held  by  W.  R.  S.,  the  shares,  jiurabered,  &c., 

&c.,  held  by  [and  so  on],  and  by  issuing-  400  debentures  of  the  coy, 
each  for  the  sum  of  100/.,  in  substitution  for  4,000  of  the  sd  can- 
celled shares  held  by  the  sd  W.  E.  S.,  and  others  as  afsd,"  be  con- 
firmed in  conformity  with  the  provisions  of  the  Companies  Acts, 
1867  and  1877,  and  it  is  ordered  that  the  Avords  "and  Reduced" 
continue  to  form  part  of  the  name  of  the  sd  coy  for  one  month  from 
I  he  date  of  this  order;  and  this  Court  doth  approve  of  the  minute 
set  forth  in  the  schedule  hto,  and  it  is  ordered  that  an  office  copy 
of  this  order  be  delivered  to  the  Registrar  of  Joint  Stock  Com- 
panies together  with  the  sd  minute  in  the  words  or  to  the  effect  set 
forth  in  the  schedule  hto,  and  it  is  ordered  that  notice  of  the  registra- 
tion of  this  order  and  of  the  sd  minute  be  published  as  follows,  that 
is  to  say: — Once  in  the  London  Gazette,  the  Tunes,  Daihj  Tele- 
graph, the  Leeds  Mercury,  the  Yorkshire  Post,  and  Halifax  Courier 
within  14  days  after  registration  of  the  minute.  John  Shaw  and 
Sons,  Limtd  and  Reduced,  Cozens-Hardy,  J.,  28th  April,  1900,  A. 
1676. 

Upon  the  petou  of  the  above-named,  tlie  United  States  Debenture  Form  647a. 
Corporation,  Limtd  and  Reduced,  and  upon  reading,  &c.,  and  the  Redeemins? " 
Judge  dispensing  with  the  enquiry  as  to  creditors.  This  Ct  doth  founders' 
order  that  the  cancellation  and  reduction  of  capital  of  the  above- 
named  coy  resolved  on  and  effected  by  the  special  resolutions  passed 
Ac,  and  which  resolutions  were  in  the  words  and  figures  following, 
that  is  to  say:  — 

{1)  That  the  capital  of  the  Corporation  be  reduced  from  2,699,000/., 
consisting  of  173,090/.  preference  stock,  150,000/.  ordinary 
shares  of  8/.  each,  and  with  1/.  per  share  pd  thereon,  200 
founders'  shares  of  8/.  each,  with  1/.  per  share  pd  thereon, 
and  133,491  uuis.sued  preference  shares  of  10/.  each,  to 
2,698,000/.,  and  that  such  reduction  be  effected  by  return- 
ing to  the  holders  of  founders'  shares  the  sum  of  1/.  per 
share  pd  thereon,  and  by  cancelling  all  the  founders'  shares. 
(2;  That  in  case  the  capital  of  the  Corporation  be  reduced  by 
repayment  of  the  amount  pd  on  the  founders'  shares  and 
cancelling  those  shares,  there  be  pd  to  every  holder  of 
founders'  shares  out  of  the  reserve  fund  (in  addition  to  the 
repayment  of  the  capital  pd  thereon)  the  sum  of  200/.  per 
share  on  every  founders'  share  held  by  him  at  the  date  of 
such  reduction  becoming  effective, 
be  and  the  same  are  hby  confirmed. 
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Form  647a.       [A}rprov^  minmite.     File  office  copij  irifh  Jicffislrar,  ami  uae  n-ord^- 

— 'and  Reduced"  for  o)is  month  jrom  the  date  of  order,  i 

And  it  is  ordered  that  the  petrs,  the  sd  United  States  Debenture 
Corporation,  Limtd  and  Reduced,  do  pay  to  the  sd  H.  and  GG  othors 
and  to  the  sd  C.  their  costs  of  tiie  sd  petou,  such  costs  to  bo  taxed, 
but  on  such  taxation  only  one  set  of  costs  jis  to  be  allowed  between 
the  sd  R.  G .  Hill  and  the  sd  GG  others.    "Warrinpton.  J..  1  Aup-.  1905. 

[Schedule.] 


Kodak  Co. 
Distribution 
of  shares  in 
another 
company. 


Form  647b.  Upon  the  petition  of  the  above-named  Koduk.  Limtd  and  Reduced, 
and  of  the  Eastman  Kodak  Coy.  on  the  1:5th  Det-embor.  1901. 
preferred  unto  this  Ct,  and  upon  hearinp-  counsel  on  the  l.)tli  April. 
1902,  for  the  petitioners.  Sec,  and  upon  reading-.  &c.,  the  London 
Gazette  of  the  41  h  April,  1902.  the  Times  and  tlio  Liverpool  Courier 
newspapers,  both  dated  the  4tli  April,  1902.  and  the  dlasfjow  UeraW 
newspaper,  dated  the  5th  April,  1902,  and  each  containing  a  notice  of 
the  presentation  of  the  sd  petition,  and  that  the  same  wa^^  ajipointed 
to  be  heard  on  the  15th  April,  1902.  Ac-. 

And  it  appearing-  by  the  sd  atlt  of  F..  tiled  the  2Sth  April,  1902. 
that  the  sum  of  30,300/.  (the  amount  agreed  upon  by  counsel  on 
behalf  of  the  petitioners  and  the  sd  Commissioners  of  Inland  Re- 
venue to  be  invested  in  New  Consols  as  security  for  the  claim  of 
the  sd  commissioners,  amounting  to  tho  sum  of  30,287?.  13s.  8rf.. 
item  135  of  Part  III.  of  the  schedule  to  tiie  sd  certificate  of  the 
Registrar,  or  such  pt  of  the  sd  claim  as  shall  hnftr  appear  or  be 
proved  to  be  owing  by  the  petitioner,  the  above-named  Kodak, 
Limtd  and  Reduced)  has  been  invested  in  31,930^  15s.  4df.  New 
Consols,  in  the  joint  names  of  the  cliairman  for  the  time  being  of 
the  Board  of  Inland  Revenue  and  Sji-  .T.  P  ibamneri  in  ar-cordance 
with  such  agreemt. 

And  K.,  a  member  of  the  firm  of  K ,  the  petitioners"  solors.  by 

the  petitioners'  counsel  undertaking  to  pay  the  sum  of  3/.  4.s-. 
(item  246  of  Part  III.  of  the  schedule  to  the  sd  certificate  of  the 
Registrar)  due  to  H.  K. 

And  it  appearing  by  the  sd  afft  of  F.,  Hied  28  April.  1902,  that  the 
whole  of  the  current  rent,  rates,  taxes,  gas,  electric  light  and  water 
rates  referred  to  in  Part  III.  of  the  schedule  to  the  sd  certificate  of 
the  Registrar,  and  thereby  estimated  not  to  exceed  the  sum  of  G70Z., 
have  since  been  pd. 

It  is  ordered  tliat  the  cancellation  and  reduction  of  tho  capital  of 
the  above-named  Kodak,  Limtd  and  Reduced,  resolved  on  and  to  be 
effected  by  the  special  resolutions  passed  and  confirmed  at  two  extra- 
ordinary general  meetings  of  the  petitioner,  the  sd  Kodak,  Limtd 
and  Reduced,  held  resply  on  the   11th   November,   1901,  and    the 
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26tli  November,   lUOi,  aud  which  resolution  was  in  the  words  and  Form  647b. 
figures  following-,  that  is  to  say: — 

"  That  having-  regard  to  the  pi-ovisions  of  the  agreemt  dated 
"the  31st  day  of  October,  1901,  and  made  between  F.,  on  behalf 
"of  the  coy, of  the  first  pt.  Sir  J.  P.,  the  Right  Honourable,  &c., 
"&c.,  of  the  second  pt,  and  the  Eastman,  &c.  Coy,  of  the  third 
"j)t,  the  capital  of  this  coy  be  reduced  to  250,000/!.,  divided  into 
"250,000  oixiinary  shares  of  IZ.  each,  and  that  such  reduction  be 
"effected  by  distributing  in  redemption  of  capital  amongst  the 
"holders  of  shares  in  this  coy  (other  than  the  250,000  ordinary 
"shares  therein  owned  by  the  Eastman  Kodak  Coy  of  New 
"Jersey)  the  30,555  fully  pd  up  6  p.c.  cumulative  preference 
"shares,  and  the  90,938  fully  pd  up  common  shares  in  the 
"  Eastman,  &c.  Coy,  receivable  under  the  sd  agreemt  in  manner 
"  following,  that  is  to  say:  — 

"(1.)  By  distTibuting  amongst  the  holders  of  the  preference 
"shares  in  this  coy  the  30,555  preference  shares  in  the  Eastman, 
'&c.  Coy,  rateably  in  proportion  to  the  preference  shares  in 
"  this  coy  held  by  them  resply,  and  by  distributing  amongst  the 
"holders  of  the  ordinary  shares  in  this  coy  (other  than  the 
"250,000  ordinary  shares  afsd)  the  90,938  common  shares  in 
"the  Eastman,  &c.  Coy,  rateably  in  proportion  to  the  ordinary 
"  sliares  in  this  coy  held  by  them  resply,  but  so  that  shares  which 
"  but  for  this  provision  would  be  distributable  in  fractions  shall 
"  be  sold  by  the  coy  and  the  net  purchase  money  substituted  for 
"the  fractious,  and 

"  (2.)  By  cancelling   the   whole  of   the  shares   in  this   coy's 
"capital  other  than  the  sd  250,000  ordinary  shares — " 
be  and  the  same  is  hby  confirmed  in  conformity  with  tlie  ])rovisions 
of  the  above-montd  Acts. 

And  it  is  ordered  that  this  order  be  produced  to  the  Registrar  of 
Joint  Stock  Cos,  and  that  an  office  copy  thof  be  delivered  to  him, 
together  with  a  minute  in  the  words  or  to  the  effect  set  foith  in  the 
schedule  hto.  * 

And  it  is  ordered  that  notice  of  the  registration  by  the  Registrar 
of  Joint  Stock  Cos  of  this  order  and  of  the  sd  minute  be  published  as 
follows:  that  is  to  say,  once  each  in  the  Lcmdon  Gazette  and  the  Times, 
the  Liverpool  Courier  and  the  Glasgow  Herald  newspapers  w-ithin 
ten  days  after  such  registration. 

And  it  is  ordered  that  the  addition  of  the  words  "aud  Reduced  " 
to  the  title  of  the  sd  coy  be  continued  until  the  15th  May,  1902. 

And  it  is  ordered  that  the  petitioner,  Kodak,  Limtd  and  Reduced, 
and  the  Eastman  Kodak  Coy,  do  pay  to  the  Commissioners  of  Inland 
Revenue  their  costs  of  the  said  petition,  such  costs  to  be  taxed- 
Buckley,  J.,  28  Ap.  1902.     See  supra,  p.  1264. 

Schedule  (see  infra). 
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Minutes. 
As  to  minutes  approved  by  the  (^)ul•t,  see  supra,  pp.  128.").  1280. 

Save  as  below  mentioned,  it  has  for  upwards  of  a  quarter  of  a  century  been 
the  practice  in  cases  where  a  reduction  has  involved  the  payment  off  of  paid-up 
capital  to  ignore  the  amount  to  be  paid  off  in  stating  in  the  minute  the  amount 
"  which  is  to  be  deemed  to  have  been  paid  up  on  each  share  "  (sect.  4,  Act  of 
1877).  Thus,  where  51.  per  share  was  to  be  paid  off  on  10^  fully  paid 
shares  and  the  shares  to  be  reduced  to  ol.  shares,  the  minute  in  accordance  with 
the  practice  stated  the  capital  as  altered,  and  tliat  upon  each  share  51.  was  w  be 
deemed  to  have  been  paid  up,  and  it  ignored  the  51.  per  share  paid  off — it  l)cing 
assumed  that  the  amount  would  be  paid  off  in  due  course  after  the  registration 
of  the  minute.  And  it  is  submitted  that  this  practice  is  correct  and  for  tlicse 
reasons: — Sect.  9  of  the  Act  of  1867  (sect.  51  (2)  of  the  Companies  Act,  1908) 
pi'ovided  that  no  resolution  for  reduction  should  "  come  into  operation  until 
an  order  of  the  Court  confirming  the  reduction  is  registered  by  the  registrar  as 
hereinafter  provided,"  and  sect.  15  of  1867  (sect.  51  (1)  of  the  Act  of  1908),  as 
modified  by  sect,  -k  of  1877  (sect.  48  of  the  Act  of  1908)  (see  App.,  infra), 
])rovided  for  the  registration  of  the  order  and  of  a  minute  (approved  by  the 
( 'ourt)  showing  with  respect  to  the  capital  of  the  company  ns  ultcrrd  by  the 
order  the  amount  of  such  capital,  the  number  of  shares,  the  amount  of  each 
share,  and  the  amount  proposed  to  be  deemed  to  have  been  paid  uj)  on  each 
share.  And  sect.  15  (sect.  51  (2)  of  the  Act  of  1908)  also  provided  that  on  the 
registration  (that  is,  of  the  order  and  minute)  "  tlie  special  resolution  confirmed 
by  the  order  so  registered  shaU  take  effect."  And  the  minute  had  to  be  framed 
on  the  footing  of  sect.  16  of  1867  (sect.  52  of  the  Act  of  1908),  see  App., 
for  when  registered  it  was  to  be  "  deemed  to  be  substituted  for  the  corresponding 
part  of  the  memorandum  of  association  of  the  company,  and  shall  be  of  the 
same  validity  ...  as  if  it  had  been  originally  contained  in  the  mcmoraiiduiu 
of  association." 

Clearly,  then,  the  Act  contemplated  tliat  no  payment  off  of  capital  under  the 
resolution  would  or  could  be  made  until  after  the  registration  of  the  minute, 
for  until  then  the  resolution  for  payment  off  is  ineffective.  Moreover,  the  Act 
contemplated  that  the  minute  would  show  the  capital  "  as  altered,"  and  accord- 
ingly the  minute  could  not  treat  the  amount  paid  off  as  capital  "  proposed  to  be 
deemed  to  have  been  paid  up  on  the  shares." 

However,  in  Calgary  and  Edmonton  Land  Co.,  Limited,  19th  Dec,  1905 
(reported  in  (1906)  1  Ch.),  Buckley,  J.,  being  under  the  impression  (contrary 
to  the  fact)  that  the  practice  had  been  in  such  cases,  first,  to  obtain  on  the 
hearing  of  the  petition  an  order  confirming  the  reduction  and  approving  of  the 
minute,  then  to  pay  off  the  capital  and  prove  such  payment  off  to  the  Court  or  to 
the  registrar,  and  then  to  take  the  order  post-dated  so  as  to  bring  the  minute 
into  accord  with  the  facts,  directed  that  course  to  be  adopted  in  the  case  before 
him,  and  without  much  discussion  counsel  for  the  company  assented.  The 
objection  to  adopting  the  course  thus  approved  is  that  it  departs  from  the  long- 
settled  practice  of  the  Court,  and  that  it  compels  the  company  to  act  on  the 
resolution  by  paying  off  capital  before,  by  registration  of  the  order  and  minute, 
the  resolution  has  become  effective  and  before  it  is  known  whether  there  will  or 
will  not  be  an  appeal  from  the  order.  The  reason  suggested  for  departing  from 
the  settled  practice  is  that  unless  the  capital  is  actually  paid  off  before  the 
minute  is  registered,  that  minute,  in  ignoring  the  capital  to  be  paid  off,  will 
not  truly  state  the  facts;   but  the  reason  does  not  seem  to  be  sound,  for  the 
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minute  is  to  deal  witli  the  capital  "  as  altered  "  (sect.  15  of  1867  (sect.  51  of 
the  Act  of  1908),  infra,  App.);  it  is  to  deal  not  with  the  capital  which  has 
been  paid  up  but  with  the  capital  which  is  "  proposed  to  be  deemed  to  have  been 
paid  up."  Then  it  is  said  that  the  sum  to  be  paid  off  must  be  capital,  for 
the  resolution  is  for  payment  off  of  capital,  and  therefore  that  the  minute  cannot 
ignore  the  amount,  but  the  answer  is  that  the  sum  is  capital  which  is  to  be  paid 
off  and  not  capital  wliieh  is  proposed  to  be  deemed  to  have  been  paid  off  within 
sect.  4  of  1877,  and  this  reasoning  seems  to  apply  equally  under  the  new  Act. 

Amongst  the  numberless  cases  in  which  the  settled  practice  has  been  followed 
in  past  years  are  the  following,  elsewhere  referred  to  in  this  work:  — 

British  and  American  ^c.  Co.  v.  Couper,  (1894)  A.  C.  399. 

Coldhurst  Spinning  Co.,  Hall,  V.-C,  1902. 

International,  ^c.   Co.,  Chitty,  J.,  1883,  supra.  Form  645. 

Pope  ^  Pearson,  24th  Dec,   1891,  Form  497,  supra. 

Safety  Oil  Co.,  North,  J.,  W.  N.   (1892)  133. 

Robert  Campbell,  1890,  Form  646. 

John  Shaw  ^  Sons,  Cozens-Hardy,  J.,  April,  1900,  Form  647. 

Kodak,  Limited  and  Reduced,  Buckley,  J.,  April,  1902,  supra.  Form  G47. 

See  also  Artisans',  ^-c.   Co.,  (1904)  1  Ch.   796. 

In  the  result  Calgary  and  Edmonton  Land  Co.,  (1906)  1  Ch.  141,  cannot  be 
•considered  good  law.  Eady,  J.,  in  Lees  Brook  Spinning  Co.,  (1906)  2  Ch. 
394;  Warrington,  J.,  in  Estate  and  Finance  Co.  (1907);  and  Parker,  J.,  in 
General  Industries  Bevelopment  Syndicate,  W.  N.  (1907)  23 — all  declined  to 
follow  the  decision. 

The  following  are  a  few  examples  of  minutes  where  capital  has  been  paid 
•off:  — 

[^British,  and  American,  6^c.  Co.,  1894,  supra,  pp.  1119,  1259.]  The  capital 
of  [the  company]  is  1,691,737^.  divided  into  160,767  ordinary  shares  of  10/. 
each  and  84,067  general  founders'  shares  of  \l.  each  instead  of  the  2,000,000/. 
divided  into  188,600  ordinary  shares  of  10/.  each  and  114,000  general  founders' 
shares  of  1/.  each,  and  at  the  time  of  registration  of  this  minute  35,276  of  the 
said  ordinary  shares  are  issued,  and  on  each  of  them  the  sum  of  21.  has  been  and 
is  deemed  to  be  paid  up,  and  42,365  of  the  said  general  founders'  shares  are 
issued  and  have  been  and  are  to  be  deemed  fully  paid  up.  The  residue  of  the 
said  ordinary  shares,  namely,  125,491,  and  the  residue  of  the  said  general 
founders'  shares,  namely,  41,702,  are  unissued  and  nothing  is  to  be  deemed  to 
be  paid  up  thereon. 

l^Kodak,  Limited,  1904.]  The  capital  of  [the  company]  henceforth  is  250,000/. 
divided  into  250,000  shares  of  1/.  each,  reduced  from  1,600,000/.  divided  into  * 
600,000  preference  shares  of  II.  each  and  1,000,000  ordinary  shares  of  1/. 
each,  by  reducing  and  extinguishing  the  said  preference  shares  and  750,000 
of  the  said  ordinary  shares.  The  250,000  ordinary  shares,  part  of  the  1,000,000 
ordinary  shares,  are  numbered,  &e.  At  the  time  of  the  registration  of  this 
minute  the  full  sum  of  1/.  per  share  has  been  and  is  to  be  deemed  paid  up 
on  the  said  250,000  ordinary  share-s. 

[Robert  Campbell  ^-  Sons,  Limited,  1890.]  The  capital  of  [the  company]  is 
420,000/.  divided  into  60,000  shares  of  11.  each,  on  each  of  which  the  full 
amount  per  share  is  to  be  deemed  to  be  paid  up,  instead  of  the  original  capital 
i)f  600,000/.  divided  into  60,000  shares  of  10/.  each  on  which  7/.  per  share 
has  becTi  paid  up  thereon. 

"The  capital  of  the  Fore  Street  Warehouse  Company,  Limited,  is  480,000/.,  Minute  where 
divided  into  30,000  shares  of  16/.  each.     At  the  time  of  the  registration  of  this  capital  liable 
minute  the  whole  of  the  said  30,000  shares  have  been  issued  and  allotted,  upon  *°  ^  recalled, 
vcach   of   which   the   sum  of   14/.   has   been  and   is   to   be  deemed   to    be    paid 
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Form  648. 


Advertise- 
ment of 
order,  &c. 


up,  but  in  respect  of  each  of  the  said  sliarcs  thi;  eonipany  is  empowered  to  pay 
off  or  return  3/.  of  the  amount  so  paid  up  upon  the  footinj?'  that  the  amount 
paid  off  or  returned,  or  any  part  thereof,  may  be  called  up  again."  Kay,  J., 
23rd  June,  1888,  59  L.  T.  214.  And  see  Craven  Lime  Co.,  Limited,  "where 
a  similar  minute  was  approved  by  North,  J.,  21st  April,  1888.  And  Far- 
well,  J.,  approved  of  a  similar  minute  in  Jinictioii  Spi»inn(t  Co.,  Limited  and 
Reduced,  16  Ap.  1901. 

"The  capital  of  the  Express  Assurance  Corporation,  Limited,  henceforth  is, 
ifcc,  and  on  each  of  the  said  71,708  shares  the  sum  of  lO.v.  has  been  and  is  to 
be  deemed  paid  up,  except  that  upon  the  undermentioned  shares  there  are  the 
followinar  arrears  of  calls:  — 


Denoting  Numbers  of  Share.'^ 


Amount  of  Calls  in  Arrear. 


"The  right  to  receive  tiio  said  arrears  is  expressly  icservcd  by  the  order  of 
tlie  High  Court  of  Justice,  Chancery  Division,  made  in  the  matter  of  the  said 
corporation."     Wright,  J.,  1  Nov.   1900. 


Ill   tJio  matter,  <fec. 

Notice  is  hby  givp^x  tliat  the  order  of  the  Higli  Court  of  Justice, 
Chancery  Division,  dated  the day  of  — ~,  conliriuing'  the  reduc- 
tion of  the  capital  of  the  above-named  coy  from  £ to  £ ,  and 

the  minute  approved  by  the  Ct  showing-  with  respect  to  the  cajiital 
of  the  coy  as  altered  the  several   parlars  requii-ed  by  the  above 

statutes,  Avas  registered  by  the  Registrar  of  Companies  on  the  

day  of .    The  sd  minute  is  in  the  words  and  figui-es  following:  — 

The  capital,  &c.  SJiere  set  it  out]. 

Dated  the dav-  of . 

&  , 


Solors  for  the  Coy 


Form  648a.  133a.  In  case  the  capital  of  the  coy  be  reduced  to  2r)0,000I.  by  tlie 
cancellation  of  unissued  shares  and  by  the  cancellation  of  182,602?.  of 
the  stock  resulting  from  tJie  conversion  of  ordinary  shares,  then,  as 
from  such  reduction  becoming  effective.  Art.  133  shaU  cease  to  be  in 
force,  and  thereafter  the  following  regulations  shall  take  effect. 

133b.  The  directors  shall  forthwith  issue  to  each  holder  of  stock 
resulting  from  the  conversion  of  preferred  shares,  or  other  the  person 
entld  to  the  arrears  of  dividend  on  the  sd  shares  resply,  surplus 
certificates  of  the  coy  declaring  the  bearer  thof  to  be  entld  to  receive 
out  of  the  profits  of  the  ooy  available  for  the  purpose  under  the  pro- 


Articles  pro- 
viding for 
issue  of 
surplus 
certificates 
on  reduction 
f)f  capital. 
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visions  herein  contained,  a  sum  equal  to  the  arrears  of  dividend  at  the  form  648a. 

rate  of  seven  p.c.p.a.  accrued  up  to,  and  inchiding-  the  dividend  for,       ~ 

the  year  ending  the  31st  March,   1895,  upon  the  preferred  shares 

rej)resented  by  the  stock  iield  by  such  stockholder  at  the  time  of  issue, 

and  shall  also  pay  in  cash  to  the  jiersons  entld  thereto  a  dividend  at 

the  full  rate  of  7  p.c.  for  the  year  ending-  the  31st  March,  1896,  on 

the  stock  represented  by  the  sd  preferred  shares. 

133c.  The  profits  of  the  coy  for  the  year  ending  the  31st  March, 
19 — .  and  each  subsequent  year  available  for  dividend,  shall,  subject 
to  the  rights  of  holders  of  shares  (if  anyj  hereafter  issued  with  any 
preferential  right  as  to  dividend,  be  applied  first  and  preferentially  in 
]>ayment  of  a  dividend  at  the  rate  of  si.x  p.c.p.a.  upon  the  250,000Z. 
stock  of  the  coy,  and  of  the  balance  of  such  profits  one-half  shall  be 
aj)[)lied  in  the  purchase,  at  a  price  below  par  or  in  the  redemption  by 
drawings,  to  be  deducted  as  the  board  may  determine,  of  sur^^lus 
certificates,  and  the  other  half  shall  be  distributed  amongst  the  mem- 
l»ers  as  further  dividend  in  proportion  to  the  stock  held  by  them, 
Ijut  without  prejudice  t-o  the  authority  of  the  directors  to  exercise  the 
powers  conferred  upon  them  by  Arts.  125  and  136.  Provided  always, 
that  until  the  sd  certificates  shall  have  been  extinguished  by  payment 
or  redemption,  nothing  in  the  sd  arts  contained  or  otherwise  shall  be 
construed  to  authorize  the  directors  to  create  or  maintain  a  reserve 
fund  exceeding  a  sum  of  20,000/.,  and  any  additions  hereunder  made 
to  such  reserve  fund  shall  be  invested  in  first  class  securities. 

133d.  The  decision  of  the  directors  as  to  the  amount  of  profits  to 
be  applied  in  the  purchase  or  redemption  of  surplus  certificates  shall 
bo  absolutely  binding  upon  the  holders  of  all  sucli  certificates,  and 
shall  not  be  questioned,  and  no  holder  of  a  surplus  certificate,  not 
being  a  shareholder,  shall  be  entld,  as  such  holder,  to  any  account 
of  the  coy's  dealings,  transactions,  or  profits,  or  to  any  information 
whatever  with  regard  to  the  coy,  and  all  surplus  certificates  shall 
bo  issued  subject  to  a  condition  to  the  effect  of  this  art. 

The Coy,  Ltd,  \ 

No.  — ,  Street,  Londoji,  E.(!. 

Sui'plus  Certificate  to  Bearer  for  £ . 

No.  . 


This  is  to  certify  that  the  bearer  hof  is  entld  to  receive  out  of  the 
profits  of  the  above-named  coy  (hnftr  called  "the  coy  "_)  available 
for  the  purpose  under  the  provisions  of  the  coy's  arts  of  asson  the 

sum  of  £ in  respect  of  arrears  of  dividend  accrued  up  to  and 

including  the  dividend  for  the  year  ending  31st  March,  19 — ,  upon 
certain  deferred  shares  now  represented  by  stock,  and  the  coy 
promises  to  make  payment  accordingly. 

This  certificate  is  issued  subject  to  the  provisions  of  the  coy's  arts 
of  asson,  and  in  particular  of  clauses  133c  and  133d  indorsed  hereon. 
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Form  648a.  This  certificate  is  to  be  treated  a:^  a  negotiable  iastruraeut,  and 
all  persons  are  invited  by  the  coy  and  the  owner  for  the  time  being 
of  this  certificate  to  act  accordingly. 

Notice  to  the  bearer  of  this  certificate  may  be  -given  by  advertise- 
ment once  in  two  London  daily  papers. 

For  the Coy,  Ltd: 

,  Director. 

£ .  ,  Secretary. 

Sect.  51  of  the  Companies  Act,  1908  (sect.  15  of  the  Act  of  1867),  provides 
for  the  registration  of  the  order  and  minute  with  the  Registrar  of  Companies, 
and  requires  notice  of  such  registration  to  be  published  in  such  manner  as  the 
Court  may  direct.  The  Court  cannot  dispense  with  the  publication,  so  held  by 
Chitty,  J.,  in  Loitdon  Sleamhoat  Co.,  31  W.  R.  781;  W.  N.  (1883)  135,  for 
Parliament  has  enacted  that  there  shall  be  such  publication. 

The  terms  of  sect.  52  of  the  Act  (as  to  embodying  a  copy  of  the  minute  in 
the  company's  memorandum)  (representing  sect.  18  of  the  Companies  Act,  1867), 
should  be  borne  in  mind. 

In  some  cases  a  copy  of  the  order  has  been  advertised  instead  of  a  notice  as 
above,  but  that  is  not  what  the  section  rccjuircs. 


Form  649. 


Order  on 
abandonment 
of  proceed- 
ings. 


Abandonment  of  Reduction. 

Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  above- 
named  coy,  being  a  renewal  of  the  applicon  on  the  21st  day  of  Nov. 
188.J,  refused  by  the  Vice-Chaucellor  Bacon,  the  time  for  such  motion 
having  been  generally  acknowledged  by  the  Ct,  and  upon  reading  an 
aft't  of  Thomas  Jones,  filed  12th  day  of  August,  1885,  of  the  sd  coy  by 
their  counsel  alleging  that  the  pet^ju  on  the  30th  day  of  July,  1885, 
preferred  unto  this  Ct  by  them  for  the  confirmation  of  the  resolutions 
for  reduction  of  capital  in  the  sd  afft  referred  to  has  been  withdrawn, 
and  that  it  has  been  determined  not  to  proceed  with  such  reduction, 
this  Ct  doth  order  that  the  sd  coy  be  at  liberty  forthwith  to  discontinue 
tlie  addition  to  its  name  of  the  words  "and  reduced."  Mordey, 
Carney  d  Co.,  Limited  and  Bediiced,  C.  A..  11  Jan.  1886;  53  L.  T. 
736. 


Form  650. 

Reduction 
of  capital. 


The  like  order  was  made  by  Matins,  V.-C,  on  the  application  of  the  author, 
in  Vron  Co.,  25  May,  1880,  B.  1653. 

Where  it  is  found  that  a  proposed  reduction  cannot  be  carried  into  effect 
because  too  many  creditors  declare  that  they  will  oppose,  or  because  the  com- 
pany finds  that  it  will  be  unable  to  adduce  the  requisite  evidence,  e.ff.,  of  loss 
or  depreciation,  application  can  be  made  for  leave  to  withdraw  the  petition 
and  to  drop  the  words  "  and  reduced."  The  following  is  a  specimen  of  an 
order  made  in  such  a  case:  — 

Upon  the  applicon  of  the  above-named  syndicate,  by  summons 
dated  23rd  day  of  February,  1900,  for  directions  as  to  the  proceedings 
to  be  taken  for  settling  the  list  of  their  creditors  entitled  to  object  to 
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the  proposed  reduction  of  the  capita.!  of  the  syndicate,  as  in  tlieir    Form  650. 

peton  presented  in  this  matter  on  the  8th  day  of  February,  1900,  Order  staying- 

nieutd,  and  that  the  advertisement  for  the  creditors  might  be  dis-  proceedings. 

pensed  with,  and  upon  hearing-  the  solors  for  the  applicants  and  upon 

reading'the  sd  peton,  land  the  applicant  not  desiring  to  proceed  further 

with  the  sd  peton,  it  is  ordered  that  all  further  proceedings  in  the 

matter  of  the  sd  peton  be  stayed;  and  it  is  ordered  that  an  office  copy 

of  this  order  be  delivered  to  the  Registrar  of  Joint  Stock  Cos  within 

fourteen  days  from  the  date  of  this  order;  and  it  is  ordered  that  the 

use  of  the  words  "and  reduced,"  mentd  in  the  Cos  Act,  1867,  be 

dispensed  with,  and  that  the  advertisement  or  publication  of  notice 

of  the   registration  of  this  order  be  also  dispensed  with.      Castle 

Gold  Exploration  Syndicate,  Limited    and    Reduced,  Stirling,   •!., 

3  April,  1900,  A. 


ALTERATION  AND  EXTENSION  OF  A  COMPANY'S  OBJECTS. 

The  unalterability  of  a  company's  memorandum  of  association,  while  based 
on  a  sound  principle  of  public  policy,  was  attended  with  many  inconveniences. 
It  operated  often  as  an  unreasonable  obstacle  in  the  way  of  a  company  enlarg- 
ing or  consolidating  its  business  or  adapting  it  to  changed  conditions.  In  the 
Companies  (Memorandum  of  Association)  Act,  1890  (the  provisions  of  which 
are  now  embodied  in  sects.  9  and  264  of  the  Companies  (Consolidation)  Act, 
1908),  the  Legislature  recognized  the  necessity  for  a  change  in  the  law,  and, 
without  abandoning  the  principle  of  unalterability,  relaxed  it — subject  to  proper 
safeguards — in  certain  classes  of  cases. 

The  sections  above  referred  to  run  as  follows:  — 

9. — (1)  Subject  to  the  provisions  of  this  section  a  company  may,  by  special  Alteration 
resolution,  alter  the  provisions  of  its  memorandum  with  respect  to  the  objects  °   °  ^ 
of  the  company,  so  far  as  may  be  required  to  enable  it — 

(a)  to  carry  on  its  business  more  economically  or  more  efBeiently;  or 

(b)  to  attain  its  main  purpose  by  new  or  improved  means;  or 

(c)  to  enlarge  or  change  the  local  area  of  its  operations; 

(d)  to  carry  on  some  business  which  under  existing  circumstances  may  con-      ^ 

veniently  or  advantageously  be  combined  with  the  business  of  the 
company;   or 

(e)  to  restrict  or  abandon  any  of  the  objects  specified  in  the  memorandum. 

(2)  The  alteration  shall  not  take  effect  until  and  except  in  so  far  as  it  is 
confirmed  on  petition  by  the  Court. 

(3)  Before  confirming  the  alteration  the  Court  must  be  satisfied — 

(a)  that  sufiicient  notice  has  been  given  to  every  holder  of  debentures  of 

the  company,  and  to  any  persons  or  class  of  persons  whose  interests 
will,  in  the  opinion  of  the  Court,  be  affected  by  the  alteration;  and 

(b)  that,  with  respect  to  every  creditor  who  in  the  opinion  of  the  Court  is 

entitled  to  object,  and  who  signifies  his  objection  in  manner  directed 
by  the  Court,  either  his  consent  to  the  alteration  has  been  obtained 
or  his  debt  or  claim  has  been  discharged  or  has  determined,  or  has 
been  secured  to  the  satisfaction  of  the  Court: 
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Sect.  264  of 
the  Act 
of  1908. 

Power  to 
substitute 
memorandum 
and  articles 
for  deed  of 
.settlement. 


Provided  that  the  Court  may,  in  the  case  of  any  person  or  class,  for  sjiocial 
reasons,  dispense  witli  the  notice  required  by  this  section. 

(4)  The  Court  may  make  an  order  confirming'  tlie  alteration  either  wholl}'  or 
in  part,  and  on  such  terms  and  conditions  as  it  thinks  lit,  and  may  make  su<  li 
order  as  to  costs  as  it  thinks  proper.  * 

(5)  The  Court  shall,  in  exercising  its  discretion  under  this  section,  have 
regard  to  the  rights  and  interests  of  the  members  of  the  company  or  of  any 
class  of  them,  as  well  as  to  the  rights  and  interests  of  the  creditors,  and  may,  if 
it  thinks  fit,  adjourn  the  proceedings  in  order  that  an  arrangement  may  \w 
made  to  the  satisfaction  of  the  Court  for  the  purchase  of  the  interests  of 
dissentient  members:  and  may  give  such  dirci-tions  and  make  such  orders  as  it 
may  think  expedient  for  facilitating  or  carrying  into  effect  any  such  arrange- 
ment: Provided  that  no  piirt  of  the  capital  of  the  company  may  be  expended 
in  any  such  purchase. 

(6)  An  office  copy  of  the  order  confirming  the  alteration,  together  with  a 
printed  copy  of  the  memorandum  as  altered,  shall,  within  fifteen  days  from  the 
date  of  the  order,  be  delivered  by  the  company  to  the  registrar  of  companies, 
and  he  shall  register  the  same,  and  shall  certify  the  registration  under  his  hand, 
and  the  certificate  shall  be  conclusive  evidence  that  all  the  requirements  of 
this  Act  with  respect  to  the  alteration  and  the  confirmation  thereof  liave  been 
complied  with,  and  thenceforth  the  memorandum  so  altered  shall  be  the  memo- 
randum  of   the  company. 

The  Court  may  by  order  at  any  time  extend  the  time  for  the  delivery  of  d(jeu- 
ments  to  the  registrar  under  this  section  foi*  such  j)criod  as  the  Court  may  think 
proper. 

(7)  If  a  company  makes  default  in  delivering  to  the  registrar  of  companies 
any  d6cument  required  by  this  section  to  be  delivered  to  him,  the  company  shall 
be  liable  to  a  fine  not  exceeding  10^.  for  every  day  during  which  it  is  in  default. 

264. — (1)  Subject  to  the  provisions  of  this  section,  a  companj'  registered 
in  pursuance  of  this  Part  [VII.]  of  this  Act  may  by  special  resolution  alter  the 
form  of  its  constitution  by  substituting  a  memorandum  and  articles  for  a  deed 
of  settlement. 

(2)  The  provisions  of  this  Act  with  respect  to  confirmation  by  the  Court  and 
registration  of  an  alteration  af  the  objects  of  a  company  shall  so  far  as  applicable 
apply  to  an  alteration  under  this  section  with  the  following  modifications:  — 

(a)  There  shall  be  substituted   for  the  j)rinted  copy  of  the   altered  memo- 

randum required  to  be  delivered  to  the  registrar  of  companies  a  printed 
copy  of  the  substituted  memorandum  and  articles;   and 

(b)  On  the  registration  of  the  alteration  being  certified  by  the  registrar  the 

substituted  memorandum  and  articles  shall  apply  to  the  company  in 
the  same  manner  as  if  it  were  a  companj'  registered  under  this  Act  with 
that  memorandum  and  those  articles,  and  the  company's  deed  of  settle- 
ment shall  cease  to  applj'  to  the  company. 

(3)  An  alteration  under  this  section  may  be  made  either  witli  or  without  any 
alteration  of  the  objects  of  the  company  under  this  Act. 

(4)  In  this  section  the  expression  "  deed  of  settlement  "  includes  any  con- 
tract of  copartnery  or  other  instrument  constituting  or  regulating  the  company, 
not  being  an  x\ct  of  Parliament,  a  royal  charter,  or  letters  patent. 

In  the  above  sections  "  a  companj^ "'  means  any  company  formed  and  registered 
under  this  Act  (sect.  285  of  the  Act  of  1908)  or  an  existing  company  (i.e.,  a 
company  formed  and  registered  under  the  .Joint  Stock  Companies  Acts  or  under 
the  Companies  Act,  1862). 

Sect.  285  is  silent  as  to  companies  registc^red  but  not  formed  under  the  Joint 
Stock  Companies  Act,  1856,  the  Joint  Stock  Companies  Acts,  1856  and  1857, 
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or  the  Act  to  (^■iuiIjIc  ji)iut  stock  companies  to  be  formed  on  the  principle  of 
limited  liability,  or  under  Part  VII.  of  the  Companies  Act,  1862.  But  sects, 
246  and  263  make  the  Act  applicable  to  such  companies.  See  Nitro  Phoa-phate 
Co.,  W.  N.  (1893)  141;  General  Credit  Co.,  W.  X.  (1891)  153;  Hong  Kowj 
<md  China  Gas  Co.,  W.  N.  (1898)  158;  Copiapo  Mining  Co.,  W.  N.  (1899)  25; 
Euphrate.'i  and  Tigris  S/raiii  yavigation  Co.,  (1904)  1  Ch.  360;  Scottish 
Australian  Inrestment  Co.,  Warrington,  J.,  20th  January,  1912.  In  that 
case  the  company  was  registered  but  not  formed  under  the  Joint  Stock 
Companies  Act,  1856,  with  a  deed  of  copartnery.  It  subsequently  adopted  a 
memorandum  and  articles  (with  largely  extended  objects),  and  the  Court  con- 
firmed the  substitution  under  sect.  264. 

The  Court  has  a  discretion  under  sect.  9  of  the  Act,  and  the  order  may  be  Conditions. 
made  on  such  terms  and  conditions  as  to  the  Court  seem  fit.  Accordingly,  the 
Court  under  the  rejjealed  Act  sometimes  required  an  advertisement  of  the 
order,  and  occasionally  required  an  alteration  of  the  name  where  the  extension 
of  objects  rendered  the  name  inappropriate  or  misleading.  Foreign  and  Col., 
^c.  Co.,  (1891)  2  Ch.  395;  Indian  Mechanical  Gold  Extracting  Co.,  W.  N. 
(1891)  153;  Oriental  Telephone  Co.,  ibid.;  Alliance  Insurance,  (1892)  1  Ch. 
300.  And  see  Copper  Mines  Tinplate  Co.,  W.  N.  (1897)  20,  infra;  but,  as 
a,  general  rule,  this  was  not  required.     Lancaster  Banking  Co.,  W.  N.  (1897)  3. 

There  is  no  doubt  jurisdiction  in  the  High  Court  to  sanction  an  alteration  of 
the  objects  of  an  unlimited  company  with  no  shares  or  capital,  but  which  is  a 
company  under  the  Act  of  1908.  North  of  England  Iron  Steamship  Insurance 
Assoc,  (1900)  1  Ch.  481. 

In  National  Boiler  Insurance  Co.  (1882),  1  Cli.  311,  Kekewich,  J.,  being  pre-  Sauctiouiuy 
pared  to  confirm  the  resolutions  with  modifications,  required  a  further  special  ^"^]f^)'^\*^^ 
resolution  approving  of  tlie  modifications;  but  the  learned  judge,  in  several 
subsequent  cases,  lield  that  he  iiad  jurisdiction  to  sanction  the  modified  resolu- 
tions without  further  special  resolution;  Lan:  Union,  cj-c.  Co.,  16th  January, 
1892,  where  the  proposed  extension  was  cut  down  to  some  extent;  Law  Union 
■and  Crown,  in  which  the  same  judge  confirmed  a  resolution  adopting  a  memo- 
randum and  articles  in  which  he  required  certain  modifications.  And  the 
Courts  have  on  many  occasions  added  words  so  as  to  limit  the  extent  of  the 
alterations.  Spiers  and  Pond,  W.  N.  (1895)  135;  Fleetwood  Estates  Co., 
W.  N.  (1897)  20;  Consett  Iron  Co.,  (1901)  1  Ch.  236.  The  Court  has  put  a 
liberal  construction  on  the  provisions  of  the  Companies  (Memorandum  of  Asso- 
ciation) Act,  1890,  and  of  sect.  9  of  the  Act  of  1908,  as  to  alteration  of  objects, 
and  has  rarely  refused  to  confirm  an  alteration  adopted  by  special  resolution 
and  coming  witliin  the  words  of  the  section.  As  Lord  Loreburn,  L.  C,  said  in 
Poole  V.  National  Bank  of  Clii)M,  (1907)  A.  C.  296,  "  It  is  no  part  of  tlie 
business  of  a  Court  of  justice  to  determine  the  wisdom  of  a  course  adopted  by  a 
company  in  the  management  of  its  own  affairs." 

The  Court  found  no  difficulty  in  confirming  an  alteration  in  wide  terms  and 
does  not  require  evidence  that  the  company  immediately  require  to  act  on  the 
•extended   objects. 

The  following  instances  will  afford  some  indication  of  the  extent  to  whicli 
the  enactments  have  been  utilised:  — 

A  telephone  companj'^  was  empowered  to  manufacture  electrical  apparatus. 
Oriental  Telephone  Co.,  W .  N.  (1891)  153. 

Several  insurance  companies  have  been  allowed  to  extend  their  objects  so  as 
to  include  cognate  businesses,  e.g..  Employers'  Liability  Co.,  Chitty,  J.,  29th 
June,  1891;  marine  insurance  extension,  Alliunce  Marine,  (1892)  1  Ch.  300; 
boiler  insurance  extension.  National  Boiler,  (1892)  1  Ch.  306;  guarantee 
•company  extension  to  indemnity,  burglary  and  other  special  kinds  of  insurance, 
Law  Guarantee,  May,  1895;-  British   Em  pit  e,  t^y.  Co.,  1897;    Equity  and  Lav 
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Life,  1897,  large  extension:  North  of  England,  ^r.  Assoc,  (1900)  1  Ch.  481; 
Nonvich  Union  Life,  Stirling,  J.,  Jan.  1893;  Equitable  Life,  Chitty,  J.,  April, 
1893;  Guardian  Assurance,  Parker,  J.,  May,  1910;  Reliance  Marine,  April, 
1911.  Several  companies  have  taken  power  to  transact  trustee  and  executor- 
ship business.  Union  of  Lond-on  and  Smiths  Bank,  London  and  South  Westrrn 
Bank,  Lloyds  Bank,  Barinrj  Bros.  ^  Co.,  June,  1910. 

Trust  investment  companies  have  been  allowed  to  extend  their  objects. 
Foreign  and  Colonial  Trust  Co.,  (1891)  2  Ch.  395;  Government  Stock,  i^-c.  Co., 
(1892)  1  Ch.  597;  Trust  and  Agenoy  Co.  of  Australasia,  25  T.  L.  R.  61. 

Several  banks  have  largely  extended  or  defined  their  objects.  London  and 
Midland  Banking  Co.,  1891 ;  Manohester  and  Liverpool  District  Banking  Co., 
1895;  York  City  and  County  Banking  Co.,  1896;  London  and  Westminster 
Bank,  1897,  North,  J.;  Lincoln  and  Lindsey  Banking  Co.,  Swinfen  Eady,  J., 
28th  Oct.  1902;  National  Provincial  Bank  of  England,  Limited,  North,  J., 
1895;  Birmingham  District  and  Counties  Banking  Co.,  Limited,  Parker,  J., 
May,  1907;  Union  of  London  and  Smiths  Bank,  Limited;  London  and  South 
Western  Bank,  Limited  (the  like);  Sheffield  and  Ilallamshire  Bank,  Limited, 
Byrne,  J.,  4  Dec.  1899:  London  Joint  Stock  Bank,  Limited,  Chitty,  J.,  Nov. 
1892. 

A  considerable  number  of  companies  have  been  empowered  to  raise  money  by 
debentures  and  perpetual  debenture  stock.  Ileversionary  Interest  Society, 
(1892)  1  Ch.  615;  Laiv  licversionary  Interest  Society,  May,  1893,  North,  J.: 
P.  Phipps'  Northampton  and  Towcester  Brevjeries,  1897;  Empire  Trust.  Re- 
striction on  borrowing  removed.  Midland  Educational  Co.,  Stirling,  J.,  30th 
April,  1892.  Borrowing  powers  extcndwl.  The  like  in  Union  Rolling  Stork 
Co.,  Kekewich,  J.,  Jan.  1894. 

The  area  of  the  company's  operations  has  been  enlarged  in  several  cases. 
Indian  Mechanical,  ^c.  Co.,  (1891)  3  Ch.  538;  London  Joint  Stock  Bank, 
Chitty,  J.,  Nov.  1892;  R.  Bell  ^  Co.,  matchmakers,  were  given  power  to  carry 
on  business  abroad.  See  also  Crompton  and  Sons,  Vaughan  Williams,  .1. 
(cotton  spinning);    London  General  Omnibus  Co.,  Neville,  J.,  Feb.   1912. 

In  several  cases  objects  have  been  extended  so  as  to  enable  a  company  to 
acquire  other  business  concerns  of  a  like  nature.  London  Joint  Stock  Bunk, 
Chitty,  J.,  Nov.  1892;  Norwich  Union,  Kekewich,  J.,  1893;  York  City  and 
County  Banking  Co.,  North,  J.,  Nov.  1894;  Leicestershire  Banking  Co.,  North, 
J.,  June,  1895;  New  Westminster  Brewery  Co.,  56  Sol.  J.  141;  or  enter  into 
arrangements  for  partnership  or  joint  working;  Aux  Classes  Laboureuses, 
Limited,  Neville,  J.,  Feb.  1912;  and  many  others,  including  Anglo-American 
Telegraph  Co.,  56  Sol.  J.  141.  In  some  cases  objects  have  been  extended  so  as 
to  allow  the  promotion  of  and  holding  shares  in  foreign  companies.  Ocean 
Accident,  ^c.  Co.,  Chitty,  J.,  July,  1893;  Crompton  ^  Sons,  Vaughan 
Williams,  J. 

In  Re  Jewish  Colonisation  Trust,  (1908)  2  Ch.  287,  the  Court  refused  to 
sanction  an  alteration  involving  an  abandonment  of  objects  of  a  fundamental 
character,  and  restrict  the  promotion  of  the  Zionist  movement  to  a  limited 
local  area;  and  in  Re  Cyclists  Touring  Club,  (1907)  1  Ch.  260,  the  Court 
refused  to  allow  a  cyclists'  touring  club  to  extend  its  objects  by  including  among 
them  the  promotion  of  the  interests  of  motorists,  being  of  opinion  that  sucii  an 
alteration  was  not  within  either  clause  (a)  or  (d)  of  sect.  1  (5). 

In  Consett  Iron  Co.,  (1901)  1  Ch.  236,  Cozens-Hardy,  J.,  expressed  doubts 
whether  the  Court  had  jurisdiction  under  the  Act  to  sanction  an  alteration 
amounting  to  a  re-writing  of  the  objects  in  modern  form;  and,  accordingly,  in 
that  case  the  old  objects  were  left,  whilst  five  times  as  much  matter  in  the  shape 
of  new  objects  (in  modern  form)  was  added.  Apparently,  therefore,  the  doubt 
is  confined  to  the  question  whether  the  Court  has  jurisdiction  to  sanction  an 
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alteration  which  introduces  a  series  of  new  objects  in  modern  form  instead  of 
the  old  objects.  This  question  has  been  answered  again  and  again  in  the 
affirmative  by  the  High  Court.  Thus,  Henn  Collins,  J.,  in  1891,  in  the  £ir- 
mingham  and  Midland  Bank,  Limited;  Kekewich,  J.,  in  1893,  in  the  Laic 
Union  and  Croimi  Insurance  Co.,  Limited;  North,  J.,  in  1894,  in  thGYork  City 
and  County  Bank,  Limited ;  North,  J.,  in  1895,  in  Leicestershire  Banking  Co., 
Limited;  Chitty,  J.,  in  1896,  in  Equity  and  Law  Life  Assurance  Society: 
Vaughan  Williams,  J.,  in  1896,  in  the  Union  Steamship  Co.,  Limited;  North, 
J.,  in  1897,  in  the  London  and  Jf^estminster  Bank,  Limited;  Stirling,  J.,  in 
1897,  in  British  Plato  Glass  Co.,  Limited;  Byrne,  J.,  in  1899,  in  Halifax  Joini 
Stock  Bank.  Limited ;  Kekewich,  J.,  in  July,  1901,  in  Carlisle  and  Cumberland 
Banking  Co.,  Limited ;  Byrne,  J.,  10th  Aug.  1901,  in  London  Joint  Stock  Bank, 
Limited;  and  shortly  afterwards  in  Midland  Wagon  Co.;  and  Swinfen  Eady, 
J.,  in  Lincoln  and  Lindsey  Banking  Co.,  28th  Oct.  1902;  Euphrates  Co., 
Swinfen  Eady,  J.,  W.  N.  (1904)  23;  Buenos  Ay  res  Great  Southern,  Joyce,  J., 
June,  1910;  Beliance  Marine,  April,  1911;  Standard  Bayik  of  South  Africa. 
Limited,  Eve,  J.,  Feb.  1911,  sanctioned  alterations  which  substituted  a  complete 
new  set  of  objects  in  modern  form  for  the  old  concise  and  imperfectly  expressed 
objects. 

In  some  of  these  cases  the  Court  was  sanctioning  the  alteration  of  the  objects 
in  a  memorandum  of  association,  and  in  others  the  adoption  of  a  memorandum 
and  articles  of  association,  in  substitution  for  a  deed  of  settlement.  See  nov 
sect.  264  and  London  and  Edinburgh  Shipping  Co.  (1909),  S.  C.  1  Ct.  of 
Sess.  But  it  is  apprehended  that,  as  regards  the  jurisdiction  to  sanction  an 
alteration  of  objects,  there  is  no  distinction  in  principle.  There  is  nothing  to 
indicate  that  in  the  one  case  the  objects  can  only  be  supplemented,  but  that  in 
the  other  case  they  may  be  re-written  with  alterations ;  and  accordingly  the 
Court  has,  in  the  cases  above  referred  to  and  many  others,  exercised  its  jurisdic- 
tion on  broad  principles. 

In  relation  to  this^  it  is  to  be  noted  that  sect.  9  of  the  Act  of  1908 
(like  the  repealed  Act)  empowers  the  company  by  special  resolution  to  "  alter  " 
its  objects,  and  not  merely  to  "  extend  "  or  "  add  "  to  them. 

Kekewich,  J.,  in  Carlisle  and  Cumberland  Banking  Co.  (July  16th,  1901), 
said  he  was  sorry  Consett  Iron  Co.,  supra,  had  been  reported,  as  he  did  not 
understand  Cozens-Hardy,  J.,  to  have  done  more  than  express  his  first 
impression. 

In  several  cases  companies  constituted  by  deed  of  settlement  have,  under  the 
repealed  Act,  adopted  a  memorandum  and  articles  of  association  in  lieu  of  the 
deed  of  settlement,  including  the  several  banks  and  insurance  companies  and 
the  wagon  company  above  mentioned.  This  useful  power  is  now  contained  in  a 
separate  section  of  the  Act  of  1908,  s.  264. 

When  a  company  formed  not  for  the  purposes  of  gain  and  without  the  word 
'■  Limited  "  as  part  of  its  name,  desires  to  alter  its  objects,  it  must  first  submit 
the  proposed  alterations  to  the  Board  of  Trade.  St.  Hilda's  Incorporated 
College,  ChcUpuh.nu.  (1901)  1  Ch.  556. 


Practice  under  sects.  9  and  264  of  the  Act. 

As   to   special    resolutions   generally,   see   sects.    69,    70   of    1908,    and   supra.  Special 
pp.  1092  et  seq.  resolutions 

For  notices  of  the  meetings  to  pass  such  resolutions,  see  Forms  436  and  437,  ^^"  notices 
and  notes  thereto.  ° 

No  preliminary   alteration  of  articles   is   necessary.      For   resolutions   under 
sect.  9,  see  Forms  519,  512,  su/pra. 
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'•  Tho  alteration  shall  not  take  effect  until  and  o.vcept  in  so  far  as  it  is  con- 
lirmed  on  petition  by  tho  Court  which  has  jurisdiction  to  make  an  order  for 
winding  up  the  company."     Sect.  9  (2). 

A^  to  the  companies  which  may  take  advantag'C  of  the  Act,  and  its  scope  as 
defined  by  the  Courts,  see  supra,  pp.  1310,  1311. 

As  to  the  Courts  and  judges  which  hud  jurisdiction  under  the  repealed  Act, 
see  Mininc/  Shares  Investment  Co.,  (1893)  2  Ch.  (jtiO,  aud  supra,  p.  12G5. 

The  Court,  in  sects.  9  and  264  of  the  Act,  means  the  Court  having  juri.sdiction 
to  wind  up  the  company  (sect.  285),  and  as  to  this,  see  se^ts.  131  and  133. 
The  jurisdiction  is  oxerciseable  by  the  judges  of  the  Chanc-ery  Division,  in- 
I'luding  the  winding-up  judges,  and  the  latter  have  not  exclusive  jurisdiction. 
Islington  and  General  Electric  Supply,  W.  N.  (1892)  81;  Esxex  and  Suffolk 
Equitable  Insce.  Soc.,  Ltd.,  W.  N.  (1909)  102.  The  Court  has  jurisdiction 
even  where  the  company  has  no  capital  or  shares.  Re  North  uf  England  Iron 
Steamship  Assoc,  (1900)  1  Ch.  481. 

Where  the  paid-up  capital  of  the  company  did  not  exceed  10,000Z.,  and  the 
petition  was  presented  in  tho  Migh  Court  instead  of  the  County  Court,  Wright, 
r.,  confirmed  the  alteration,  but  ordered  the  proceedings  to  be  transferred  to 
the  County  Court.  Rugele,/  r7ai>  f'n.,  W.  N.  (1899)  127;  Southsea  Garage, 
27  T.  L.  R.  295. 

Where  the  company  is  registered  under  sect.  20  of  the  Act  of  1908  (replacing 
sect.  23  of  the  Companies  Act,  1867)  by  licence  of  the  Board  of  Trade  without 
the  addition  to  its  name  of  the  word  "  limited,"  the  proper  course  is  to  apply 
in  the  first  instance  to  the  Board  of  Trade,  and  submit  to  it  the  memorandum 
showing  all  the  proposed  alterations;  and  if  the  Board  approve  them  as  being 
consistent  with  the  continuation  of  the  licence,  the  Court  will  then  entertain 
the  company's  application  for  the  sanction  of  tho  Court.  St.  Hilda's  Incor- 
porated College,   Cheltenham,   (1901)    1   Ch.   556. 

Thus,  where  the  original  principal  object  of  an  association  registered  under 
sect.  23  was  to  encourage  sheep-breeding,  but  was  confined  to  the  United  King- 
dom, and  the  object-clause  proposed  to  be  inserted  was  as  follows:  — 

"  (a)  To  encourage  and  improve  the  breeding  of  sheep  and  to  promote  the 
general  interests  of  sheep-breeders  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  the  British  Colonies,  and  any  foreign  country, 
and,  with  a  view  thereto,  to  admit  to  membership  of  the  as.sociation 
[representatives  of],  and  to  affiliate  or  federate  any  association  or 
society  of  sheep-breeders,  whether  incorporated  or  not,  and  whether 
at  present  existing  or  to  be  hereafter  found  in  the  United  Kingdom 
of  Great  Britain  and  Ireland  or  elsewhere," 
the  Board  of  Trade  required  the  insertion  of  tho  words  in  square  brackets  and 
the  following  addition:  — 

"  (b)  None  of  the  funds  of  the  association  shall  be  paid  to  any  affiliated  or 
federated  association  or  society  which  does  not  prohibit  payment  of 
dividend  or  profit  to  its  members." 

And  the  alterations  were  sanctioned  subject  to  the  above  amendments. 
National  Sheep-Breeders'  Association,  Buckley,  J.,  August  8th,  1902. 

Sub-sect.  2  shows  that  the  application  for  confirmation  must  be  by  petition. 
For  examples  of  petitions,  see  Forms  651 — 653,  infra. 

As  to  the  summons  with  reference  to  creditors  and  fixing  date  of  hearing  of 
petitions,  and  as  to  the  evidence,  see  Form  654,  infra,  and  notes. 

The  order  made  in  chambers,  or,  in  the  alternative,  the  certificate  as  to 
creditors,  will  follow  Form  655  or  Form  656,  infra. 

The  Court  must,  before  confirming  any  alteration,  be  satisfied  as  to  notices  to 
debenture  holders,  &c. 
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Sub-sect.  3  contemplates  notices  being  given  by  advertisement  before  the 
petition  is  heard.  Directions  as  to  this  advertisement  are  given  in  the  above- 
mentioned  summons.    For  examples  of  advertisements,  see  mfra,  Forms  658,  659. 

The  Court  may  add  words  to  the  resolution  so  as  to  limit  the  extended  objects. 
Spiers  ^-  Pond,'w.  N.  (1895)  135;  Fleetioood  Estate  Co.,  W.  N.  (1897)  20, 
and  see  infra,  Form  660. 

For  examples  of  orders  on  petitions,  see  Forms  660— 663a,  infra. 

When  the  order  is  not  passed  and  entered  within  the  fifteen  days  limited  by 
sub-sect.  6  (Companies  (Consolidation)  Act,  1908,  s.  9  (6))  for  filing  the  order, 
&c.,  the  Court  will  extend  the  time  for  registration.  Reversionary  Interest 
Rocirfy,  W.  N.   (1892)  60;  Brin's  Oxygen  Co.,  W.  N.   (1899)  44. 

A  supplemental  order  extending  the  time  was  made  by  Swinfen  Eady,  J.,  in 
fdncoln   and   Lindsey   Bank,   November   12th,    1902. 

Advertisement  of  the  order  is  sometimes  required  as  a  condition.  See  p.  1311, 
xupra,  and  Form  663b.  There  is  jurisdiction  to  require  it,  but,  as  a  general 
rule,  it  will  not  be  required,  per  Stirling,  J.,  Lancaster  Banking  Co.,  W.  N. 
(1897)  3.  In  one  case  Kekewich,  J.,  directed  the  order  to  be  advertised  in  the 
vame  way  as  the  petition  was  advertised.  Copper  Mines  Tinplnte  Co.,  W.  N. 
(1897)  20. 


Advertise- 
ment of 
petit,i(m. 


Order  uii 
petition. 

Extending 
time  for 
rearistratiou. 


Advertise- 
ments. 


la  the  High  Ct  of  Justice, 
Chancery  Division. 
Mr.   Justice  . 

In  the  matter  oi:  The Coy,  Limtd. 

and 
In  the  matter  of  the  Cos  (Consolidation)  Act,  1908. 

To  His  Majesty's  High  Court  of  Justice: 

The  humble  peton  of  The  Coy,  Limtd, 

Showeth  as  follows:  — 

1.  Your  petr,  the  above-named  coy  (hnftr  called  "the  coy"),  was 
incorporated  in  the  year  1888,  under  the  Cos  Acts,  18G2  to  1886,  as 
a  coy  limtd  by  shares. 

2.  The  registered  office  of  the  coy  is  situate  at,  &c. 

3.  The  capital  of  the  coy  is  1,000,000/.,  divided  into  100,000  shares 
of  lOZ.  each,  in  respect  whereof  the  sum  of  51.  per  share  constitutes 
a  reserved  liability,  and  is  not  capable  of  being  called  up  except  in 
the  event  of  and  for  the  purpose  of  the  coy  being  wound  up.  All  the 
8d  shares  have  been  issued  and  are  pd  up  to  the  extent  of  ll.  per 

share. 

4.  The  objects  for  which  the  coy  was  established  are  set  forth  in 
clause  3  of  its  memdum  of  asson  as  follows:— [Here  set  out  the 

objects.'] 

5.  Shortly  after  its  incorporation  the  coy  commenced,  and  has 
continued  ever  since,  to  carry  on  business,  and  has  carried  on  the 
same  with  considerable  success. 

6.  By  special  resolution  of  the  coy  duly  passed  and  confirmed  in 
ticcordanee  with  sect.  69  of  the  Cos  (Consolidation)  Act,  1908,  at 

4  p  2 
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Form  651.    extraordinary  general  ineetingtj  of  the  coy,  hold  resply  ou,  &c.,  it 
was  resolved  as  follows,  that  it*  to  say:  — 

"  That  the  provisions  of  the  memdum  of  a.ssou  of  the  coy  with 
respect  to  the  coy's  objects  be  altered  [by  adding  to  paragmph  6  of 
clause  3  of  such  ineuidum  of  asson  the  woi-ds  following,  that  is  to 
say,"  &c.,  &c.]. 

7.  The  proposed  extension  of  the  objects  of  the  coy  is  required  to 
enable  the  coy  to  carry  on  its  basiness  more  efficiently,  and  also  to 
carry  on  certain  businesses  and  classes  of  business  which,  under 
existing  circumstances,  may  conveniently  and  advantageously  be  com- 
bined with  the  business  of  the  coy. 

8.  In  the  course  of  such  business  the  coy  ha.'?  accumulated  a  reserve 
fund  of  upwards  of  44,()00Z.  besides  its  original  capital  of  100,000^, 
whielx  includes  76,209Z.  14s.  Qd.  vested  in  trustees.  It  has  now  a 
large  and  continually  extending  connection,  and  it  has  extensive 
opportunities  of  doing  business  of  tlio  character  authorized  by  the 
proposed  extension  of  objects,  and  experience  ha.s  shown  that  its 
objects  as  they  stand  are  inconveniently  restricted,  and  that  its  exist- 
ing business  is  detrimentally  affected  by  the  absence  of  the  power.-^ 
which  would  be  conferred  by  the  objects  set  forth  in  the  resolution. 
Those  additional  objects  are  recjuired  in  order  to  enable  the  coy  to 
meet  the  wants  of  its  customers,  and  to  take  full  advantage  of  the 
opportunities  which  it  has  for  doing  business. 

9.  It  is  apprehended  that  on  the  true  construction  of  the  coy's 
memdum  of  asson  the  existing  objects  of  the  coy  comprise  some  of 
the  objects  set  forth  in  the  sd  special  resolution,  and  in  particular 
indemnity  business  would  appear  to  fall  within  the  existing  objects  of 
the  coy,  and  some  of  the  other  objects  set  forth  in  the  resolution  would 
seem  to  fall  within  the  words  of  paragraph  12  of  clause  3  of  the  sd 
memdum  of  asson,  which  empower  the  coy  '  to  carry  on  any  other 
business  which  ma}^  seem  to  the  coy  capable  of  being  conveniently 
carried  on  in  connection  with  the  above,"  but  in  order  to  facilitate 
the  business  of  the  coy  it  is  de.sirable  to  preclude  any  (piestion  or 
doubt  in  the  matter. 

10.  The  coy  has  no  debejiture  debt  whatever,  but  is  usually  indebted 
to  general  creditors  for  Avages  and  salaries  and  otherwise  to  the 
extent  of  about  300Z.  a  week,  and  this  indebtedness  varies  from  w(^ek 
to  week  as  the  accounts  come  in  and  are  pd  off. 

11.  The  coy  has  issued  in  the  course  of  its  business  a  large  number 
of  policies  of  guarantee  and  other  obligations  which  are  now  current. 

12.  The  coy  has  ample  working  capital,  and  its  assets  are  far  more 
than  sufficient  to  pay  all  its  debts  and  to  make  good  the  whole  of  it.>5 
pd-up  capital,  and,  moreover,  has  plenty  of  capital  to  work  its  busi- 
ness and  the  proposed  additional  business. 

13.  No  one  will  be  prejudiced  by  the  proposed  extension  of  thi- 
coy's  objects,  and  it  is  just  and  equitable  that  the  sd  special  resolu- 
tion for  the  proposed  extension  of  such  objects  should  be  confirmed. 
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Your  petr  therefore  humbly  prays  as  follows:-—  Form  651. 

(1)  That  the  alteration  of  the  coy's  objects  proposed  to  be 
effected  by  the  sd  special  resolution  set  forth  in  para- 
graph 6  of  this  peton  may  be  confirmed  by  the  Court 
pursuant  to  sect.  9  of  the  Cos  (Consolidation)  Act,  1908. 

(2;  Or  tliat  such  other  order  may  be  made  in  the  premises  as 
to  this  Honourable  Court  may  seem  meet. 

And  your  petitioner  Avill  ever  pray,  &c. 

Note.— It  is  not  intended  to  serve  this  petition  on  any  person. 


8.  By  special  resolution  of  the  coy  duly  passed  and  confirmed  at    Eorm  652. 
general  meetings  of  the  coy,  held  resply  on,  &c.,  it  was  resolved  as  ^^^^jj^^ 
follows,  that  is  to  say:^ —  [Power  to 

"  That  Article  9  of  the  deed  of  settlement  of  the  coy,  dated,  &c.,  be  buSiessO^ ^^"^ 
altered  by  inserting  therein,  inuiiediately  before  the  words 
'  but  of  no  other  adventure,'  the  words  '  including  the  acquisi- 
tion and  taking  over  of  the  goodwill  of  any  other  banking 
business,  and  the  Avhole  or  any  part  of  the  assets  and  liabilities 
of  the  proprietors  thof  in  connection  therewith.'" 

9.  The  proposed  extension  of  the  objects  of  the  coy  as  afsd  is 
required  to  enable  the  coy  to  carry  on  its  business  more  economically 
and  more  efficiently  than  heretofore,  and  to  attain  its  main  purpose 
by  new  or  improved  means,  and  also  to  enlarge  the  local  area  of  its 
operations,  and,  further,  to  enable  it  to  carry  on  some  business  or 
businesses  which  under  existing  circumstances  may  conveniently  or 
advantageously  be  combined  with  the  business  of  the  coy. 

10.  In  particular,  if  the  sd  extension  of  objects  is  sanctioned,  the 
coy  will  be  in  a  position  to  adopt  and  carry  out  the  provisional 
arrangements  which  have  already  been  made  for  the  acquisition  by 
tJbe  coy  on  favourable  terms  of  another  important  and  profitable 
banking  business,  and  the  acquisition  of  that  business  would  enable  * 
the  coy  to  carry  on  its  business  more  economically  and  more  profit- 
ably, for  it  would  extend  the  bulk  of  the  coy's  business  and  profits 
Avithout  involving  a  proportionate  increase  in  management  expenses. 
Unless  the  coy's  objects  are  extended  as  afsd,  it  cannot  acquire  this 
business. 

1 1 .  There  is  now  great  competition  in  banking  business,  and  that 
kind  of  business  is  not  so  profitable  as  it  was.  The  larger  a  banking 
business  is  the  more  economically  and  profitably  it  can  be  carried  on, 
and  the  best  and  cheapest  way  of  adding  to  the  extent  of  the  bank's 
business  is  to  acquire  and  absorb  other  businesses  of  a  sound  and 
profitable  character,  but  by  reason  of  the  limtd  scope  of  its  objects 
this  course  is  not  at  present  open  to  the  coy. 

12.  The  financial  business  of  the  coy  is  good.     At  the  date  of  the 
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Form  652.  last  balance-sheet  issued  by  the  directors,  that  is  to  say,  that  of  the 
31st  day  of  December,  1910,  the  financial  position  was  shown  to  be 
and  was  as  follows:  — 

Assets  other  than  uncalled  capital  £ 

Debts  and  liabilities    £ 

Surplus    £ 


To  which  must  be  added:  — 

1.  Capital  uncalled,  but  capable  of  being  called 

up  on  the  present  issued  40,000  shares  at  51. 
per  share    £ 

2.  Eeserve  capital  only  xjapable  of  being  called 

up  in  the  event  of  winding-up  on  the  present 
issued  40,000  shares,  that  is  to  say,  at  10^ 
per  share    £ 

Total  asset^s  over  liabilities  £ 


The  coy  has  moreover,  unissued  4,000  shares  of  251.  each,  or 
100,000Z.  of  capital.  The  position  of  the  coy  since  the  date  of  the 
sd  balance-sheet  has  not  materially  altered. 

13.  The  profits  of  the  coy  for  the  year  ending  the  Slst  day  of 
December,  1910,  were  upwards  of  £— . 

14.  The  market  value  of  the  coy's  shares  with  101.  per  share  pd 
up  is  241.  per  share  or  thbts. 

15.  No  one,  &c. 

[Finish  as  in  Form  651 .] 


Form  653. 

Petition  f  or 
obtaining- 
memorandum 
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under  the 
Act  of  1908, 
s.  264. 


[Heading  as  in  Form  651.] 

1.  Your  petr,  the  above-named  coy  (hnftr  called  "the  coy"),  waa 
established  by  a  deed  of  settlement,  dated  the  31st  day  of  March,  1854, 
and  was  completely  registered  under  the  Act  of  the  7th  &  8th  Vict. 
c.  110,  under  the  name  of  "The  L.  Fire  and  Life  Insurance  Coy," 
and  was  registered  in  the  year  1862  under  the  Cos  Act,  1862,  as  an 
unlimited  coy,  under  the  same  name.  The  sd  deed  of  settlement  has 
from  time  to  time  been  altered  by  resolution  of  the  members  of  the 
coy,  passed  and  confirmed  in  conformity  vdth  the  sd  Acts  resply. 

2.  In  the  year the  business  of  the  C.  Life  Assurance  Coy  was, 

with  the  sanction  of  the  Chancery  Division  of  Her  Majesty's  High 
Ct  of  Justice,  amalgamated  with  that  of  the  coy,  and  the  name  of 
the  coy  was  then  altered  to  its  present  name,  that  is  to  say^,  the  L. 
and  C.  Fire  and  Life  Insurance  Coy. 
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3.  The  registered  office  of  the  coy  is  situate  at .  Form  653. 

4.  The  capital  of  the  coy  is  2,000,000^.,  divided  into  200,000  shares 
of  lOZ.  each,  143,120  of  which  have  been  issued,  and  are  pd  up  to  the 
extent  of  12s.  per  share,  and  no  more. 

5.  The  main  objects  of  the  coy  were  originally  set  forth  in  clause  ] 
of  the  sd  deed  of  settlement,  but  in  the  month  of  Dec,  1891,  that 
clause  was  modified  by  special  resolution,  so  as  to  extend  the  coy's 
objects,  and  such  special  resolution  was,  in  the  month  of  January, 
1892,  sanctioned  by  this  Honourable  Ct  under  the  Cos  (Memdum 
of  Asson)  Act,  1890.  The  sd  clause,  as  thus  modified,  states,  in 
effect,  that  the  shareholders  are  associated  as  a  coy  "  for  effecting 
insurances,"  &c.,  &c. 

6.  Shortly  after  its  incorporation  the  coy  commenced  business,  and 
has  ever  since  continued  to  carry  on  the  same  with  considerable 
success. 

7.  The  form  of  the  coy's  constitution  having  been  found  incon- 
venient, and  the  deed  of  settlement  afsd  having  been  found  cumber- 
some, it  became  desirable  to  alter  the  form  of  the  coy's  constitution, 
and  accordingly  a  memdum  and  arts  of  asson  were  prepared,  under 
the  supervision  of  the  directors  of  the  coy,  and  were  recommended 
by  them  for  adoption,  and  with  reference  thereto  the  special  resolu- 
tion hnftr  mentd  was  passed. 

8.  By  special  resolution,  &c.  (as  in  clause  6  of  Form  519),  it  was 
resolved  as  follows,  that  is  to  say:  — 

9.  The  following  is  a  copy  of  the  sd  proposed  memdum  of  asson, 
that  is  to  say,  &c. 

10.  Clause  3  of  the  sd  memdum  of  asson,  in  accordance  with  the 
modern  practice,  specifies  the  objects  of  the  coy  in  considerable  detail, 
but  not  so  as  to  alter  or  extend  the  leading  and  principal  objects  of 
the  coy.  The  adoption,  however,  of  this  clause  involves  a  limited 
extension  of  objects,  in  order  to  invest  the  coy  with  ancillary  powers 
which  it  desires  to  possess,  and  which  are  conveniently  vested  in  other 
like  COS.  The  proposed  arts  of  asson  contain  a  code  of  regulations  \ 
suitable  for  the  purposes  of  the  coy. 

11.  The  alteration  in  the  form  of  the  coy's  constitution  by  sub- 
stituting a  memdum  and  arts  of  asson  as  afsd  for  a  deed  of  settlement, 
is  expedient,  for  the  following  among  other  reasons,  that  is  to  say:— 

(1.)  Because,  having  regard  to  the  terms  of  sect.  263  of  the  Cos 
(Consolidation)  Act,  1908,  which  is  applicable  to  the  coy, 
doubts  may  be  raised  as  to  which  clauses  of  the  deed  of 
settlement  of  the  coy  must  be  regarded  as  conditions,  and 
which  must  be  regarded  as  regulations  of  the  coy  within  the 
meaning  of  that  section,  and  accordingly  it  is  practically 
impossible  without  thus  altering  the  form  of  the  constitu- 
tion to  simplify  the  provisions  of  the  deed  of  settlement  as 
desired. 
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Form  653.         (2.)  Because  it  is  desirable,  in  accordance  witli  modern  practice, 

to  express  the  objects  of  the  coy  in  greater  detail  so  as  to 

avoid  and  preclude,  so  far  a-s  may  be,  all  doubts  as  to 
the  coy's  poAvers  within  the  ordinary  scope  of  its  business. 

(S.)  Because  a  constitution  by  memdum  and  arts  of  asson  is  now 
so  well  understood  both  at  home  and  abroad  that  the  pos- 
session of  such  a  constitution  facilitates  business,  and 
precludes  questions  as  to  how  far  a  coy  constituted  by  deed 
of  settlement,  though  registered,  stands  in  a  like  position. 

(4.;  Because  in  order  to  meet  the  existing  demands  and  prospec- 
tive development  of  business  and  the  growing  competition, 
it  is  nece.'^sary  to  secure  some  ext(Mision  of  the  objects  of 
the  coy. 

12.  All  the  objects  of  the  coy  set  forth  in  clause  6  of  the  proposed 
memdum  of  asson  are  necessary  for  the  due  working  and  develop- 
ment of  the  coy's  business,  in  accordance  with  the  practice  of 
assurance  cos  of  the  kind  as  now  prevailiug  in  England,  and  so  far 
as  the  adoption  of  such  objects  involves  an  extension  of  the  present 
objects,  such  extension  is  required  to  enable  the  coy  to  carry  on  its 
business  more  economically  and  more  efficiently  than  heretofore,  and 
10  attain  its  main  puipo.se  by  new  or  improved  means,  and  also 
to  enlarge  the  local  area  of  its  operations,  and  further  enable  it  to 
carry  on  some  business  or  businesses  which  under  existing  circum- 
stances may  conveniently  or  advantageously  be  combined  with  the 
business  of  the  coy. 

13.  With  the  exception  of  the  obligations  of  tbo  coy  in  respect 
of  policies  and  annuities,  and  of  the  current  expenses  for  the  manage- 
ment and  conduct  of  it.s  affairs,  and  of  the  sum  of  £ and  current 

interest  owing  in  respect  of  debenture  stock  of  that  amount,  issued 
as  hnftr  mentd,  the  coy  is  not  indebted  to  any  persons  or  companies 
whatsoever. 

14.  The  sd  sum  of  £  — —  debenture  stock  was  issued  by  the  coy  iu 
the  year  1909,  as  authorized  by  clause  7  of  the  sd  deed  of  settlement, 
as  amended  by  special  resolution  in  the  year  1871.  Such  clause  as 
amended  provides,  amongst  other  things,  that  in  the  event  of  the 
business  of  the  C.  Life  Assurance  Coy  being  taken  over  as  afsd,  the 
directors  of  your  petitioner  might  constitute  a  debenture  stock  not 

exceeding  £ ,  to  be  called  4  p.c.  L.  &  C.  Debenture  Stock,  the 

principal  of  such  debenture  stock  to  be  made  payable  on  the  31st 
day  of  December,  1942.  and  that  such  debenture  stock  should  carry 
interest  at  the  rate  of  4  p.c. p. a.,  and  that  such  interest  should  be 
secured  as  a  first  charge  on  the  annual  profits  of  the  coy  applicable 
to  the  payment  of  dividends,  and  in  priority  to  all  such  dividends, 
and  that  the  deed  constituting  such  stock  should  be  in  the  terms 
of  the  di-aft  therein  mentd,  and  that  the  sd  directors  might  issue 
such  stock  in  accordance  with  the  agreemt  for  the  acquisition  of  the 
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businesf-  of  the  C  Life  Assurance  Coy  as  sauctioned.  by  the  Ct  as 
afsd. 

15.  The  sd  debenture  stock  was,  in  pursuance  of  such  ag-reemt, 
issued  to  the  shareholders  of  the  pd  C.  Life  Assurance  Coy,  or  their 
nominees,  as  fully  pd  up,  and  as  pt  of  the  conson  for  the  sd  amalga- 
mation, or  otherwise  dealt  with  as  provided  for  by  such  agreemt. 

16.  The  financial  position  of  the  coy  is  extremely  good.  At  the 
date  of  the  last  balance  .sheet  (31st  December,  1901),  the  position  was 
as  follows: — 

Assets  other  than  uncalled  capital  £ 

Debts  and  liabilities  [here  give  particulars]  £ 

Sui'plus  £ 

To  which    must    be    added    capital    uncalled,  but 
capable  of  being  called  up  £ 

Total  .surplus  of  assets  over  liabilities £ 


Form  653. 


The  position  of  the  coy  since  the  date  of  the  yd  balance  sheet  has  been 
strengthened  financially  and  otherwise. 

17.  The  profits  for  the  thirteen  months  ending  31st  December, 
-  -     ,  in  respect  of  the  coy  were  upwards  of  £ . 

18.  No  one  will  be  prejudiced  by  the  proposed  alteration  in  the 
form  of  the  constitution  of  the  coy,  or  by  any  extension  of  the  coy's 
objects  involved  therein;  and  it  is  just  and  equitable  that  the  sd 
special  resolution  for  substituting  the  sd  memdum  and  arts  of  asson 
for  the  sd  deed  of  settlement  should  be  confirmed. 

Your  petitioner  therefore  humbly  prays  as  follows:  — 

(1)  That  the  alteration  in  the  form  of  the  coy's  constitution 
proposed,  &c. 

[Finish  as  in  Form  651.  hut  referring  in  (1)  to  sects.  9  and  264.] 


iTitle  as  in  Form.  651.] 

Let,  (fee,  on  the  hearing  of  an  applicon  on  the  pt  of  the  , 

Ijimtd,  that  it  may  be  declared  that  the  extension  of  objects  proposed 

by  the  petition  presented  herein  on  the  day  of  ,  will  not 

affect  the  creditors  of  the  coy.  And  that  a  day  may  be  fixed  for 
hearing  the  sd  petition,  and  directions  given  for  advertising  the 
presentation  of  the  sd  petition. 

Dated,  &c. 

[Signature  of  Judge.] 

Immediately  after  the  presentation  of  a  petition  under  sect.  9  of  the  Com- 
panies  (Conaolidation)   Act.    1908,   replacing   the   Companies    (Memorandum   of 


Form  664. 

Summons  for 
declaration  aw 
to  creditors 
being  un- 
affected by 
extension, 
and  for  fixing 
date  of  hear- 
ing petition. 


i;i22 


Form  654. 
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Association)  Act,  1890,  a  summons  should  be  taken  out.  The  suramoiis  may  l>f 
in  the  above  terms,  or  it  may  be  an  ordinary  summons  to  proceed.  It  should  \>r- 
supported  by  affidavit  evidence  verifying  the  petition,  and  statin?  in  what 
newspapers  the  advertisements  should  be  inserted  in  order  to  brinp:  the  matter 
to  the  notice  of  creditors.  A  copy  of  the  memorandum  and  articles  of  association 
and  the  original  minute  book  of  the  proceedings  of  general  meetings  should  be 
made  exhibits,  and  there  should  be  strict  evidence  of  the  meetings  having  been 
duly  convened.  Omnium  Investment  Co.,  (1895)  2  Ch.  127.  In  due  course,  the 
Master,  or,  if  the  case  is  to  be  heard  by  the  winding-up  judge,  the  Registrar,  will 
give  the  requisite  directions,  and  either  sign  a  certificate  within  the  fold  of  the 
petition  as  in  Form  657,  or  make  an  order  as  in  Form  655.  Sometimes  the 
summons  asks  for  a  declaration  that  the  creditors  are  not  entitled  to  objocf. 
See  proviso  to  sub-sect.  3  of  the  section. 


Form  655.  It  appearing  that  there  are  uo  debenture  holders  or  creditors  who 

;  are  entld  to  object,  or  persons  whose  interests  are  affected  by  the 

chambers  for  proposed  alteration  and  extension  of  objects,  the  judg«  directs  that 

petition  to  be  ^]^jg  petition  is  to  be  placed  jin  the  paper  for  liearing-  before  hin 

heard,  and  t        i   i  •                       i         j^i 

advertise-         Lordship  on day,  the 

mont. 


day  of ,  and  that  the  sd  petition, 


and  the  sd  day  appointed  for  the  hearing  thof ,  be  advertised  once  each 
in  the  London  Gazette,  the  Times,  the  Standard,  the  Daily  Tele- 
graph, the  Daily  News,  and  the  Morning  Post  newspapers.  The 
insertion  of  the  last  of  such  advertisements  to  be  at  least  ten  days 
before  the  sd day  of . 

,  Chief  Clerk. 


Another. 


Form  656.  Upon  the  applicon  by  summons,  dated  the  16th  December,  1897, 
of  the  above-named  coy,  the  petitioners  named  in  the  petition  pre- 
ferred unto  this  Ct  on  the  14th  December,  1897,  and  upon  liearing' 
solors  for  the  applicants,  and  upon  reading  the  sd  petition  and  an 
afft  of  E.,  filed,  &c.,  and  the  exhibits  therein  referred  to,  and  it 
appearing  that  there  are  no  debenture  holders  of  the  above-named 
coy,  and  the  Ct  being  of  opinion  that  the  advertisements  hnftr 
directed  will  be  sufficient  notice  to  all  persons  whose  interests  will 
be  affected  by  the  proposed  alteration  and  extension  of  objects  of 
the  above-named  coy,  it  is  ordered  that  the  sd  peton  be  placed  in 
the  paper  for  hearing  before  his  Lordship,  Mr.  Justice  Wright,  on 
Wednesday,  the  12th  dsiy  of  January,  1898,  and  that  the  presentation 
of  the  sd  peton  and  the  sd  day  appointed  for  the  hearing  thof  be 
advertised  on  or  before  the  31st  December,  1897,  once  each  in  the 
London  Gazette  and  in  the  Times  newspaper. 


Wright,   J.,   21st   December,   1897 
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The  following  was  the  certificate  iu  an  important  case  in  1892:  — 

[Title.] 
I  certify — 

(a)  That  there  are  no  holders  of  debentures  or  debentui-e  stock 
of  the  coj.  Sufficient  notice  has  been  given  to  all  persons, 
or  class  of  persons,  Avhose  interests  will  be  affected  by  the 
alterations  in  the  deed  of  settlement  meutd  in  this  peton. 
There  are  no  creditors  of  the  coy  entld  to  object  to  the 
alterations  except  the  policy  holders  and  annuitants,  and 
they  have  had  sufficient  notice.  The  only  other  debts  of 
the  coy  are  current  office  expenses.  The  shareholders 
also  have  had  sufficient  notice. 

,  Chief  Clerk. 


(b) 


Form  657. 

Master's 
oertifi<rate  as 
to  creditors 
and  notices. 


The  following  is  the  usual  form  of  advertisement;  — 

Notice  is  hby  given  that  a  peton  was  on  the  day  of  , 

19_^  presented  to  His  Majesty's  High  Ct  of  Justice  by  the  above- 
named  coy  to  confirm  an  alteration  of  the  sd  coy's  objects  proposed 
to  be  effected  by  a  special  resolution  of  the  coy  [unanimously]  passed 

at  an  extraordinary  general  meeting  of  the  sd  coy  held  on  the  

(Jay  of  ,  19 — ,  and  subsequently  unanimously  confirmed  at  an 

extraordinary  general  meeting  of  the  sd  coy  held  on  the day  of 

,  19 — ,  and  which  resolution  runs  as  follows:  — 


[Set  it  out.] 


be 


Form  658. 

Ad  verti.'<e- 
ment  notice 
as  to  pre^en 
tation  and 
intended 
hearing  of 
petition. 


And  notice  is  further  given  that  the  sd  peton  is  directed  to 

heard  before  the  Honourable  Mr.  Justice ,  on  Saturday,  the 

day  of ,  19—,  and  any  person  int-erested  in  the  sd  coy,  whether  as 

creditor,  policy  holder,  or  otherwise,  desirous  to  oppose  the  making 
of  an  order  for  the  confirmation  of  the  sd  alteration  under  the  above 
Act,  should  appear  at  the  time  of  hearing,  by  himself  or  his  counsel, 
for  the  purpose,  and  a  copy  of  the  sd  peton  will  be  furnished  to  any 

such  person  requiring  the  same  by  the  coy's  solors,  Messrs.  , 

of  No.  ,  Bedford  Row,  London,  W.C,  on  payment  of  the  regu- 
lated charge  for  the  same. 

Dated  the day  of ,  19—. 

.  Solors  for  the  coy. 


Notice  is  hby  given  that  a  peton  was  presented  to  the  High  Ct  Form  659 

of  Justice,  Chancery  Division,  on  the day  of ,  for  confirming  Another 

special  resolutions  passed  on  the day  of ,  and  confirmed  on  [^^«^^^^*J^ 

the day  of ,  to  the  effect  following,  namely:  — 

[Set  it  out.] 
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Form  659.        And  further  take  notice,  that  such  peton  is  directed  to  be  heard 

before  his  Lordship,  Mr.  Justice  North,  on  the day  of . 

Any  person,  being  a  debenture  holder  of  the  society,  desiring  to 
oppose  the  making  of  an  order  for  so  altering  the  provisions  of  the 
deed  of  settlement  of  the  sd  society  under  tlic  above  Act  is  roc^uired, 
within  three  weeks  from  the  service  by  post  of  this  notice,  to  send 
notice  of  such  desire,  with  the  gTOunds  of  his  or  her  objections,  to  the 
secretary  of  the  sd  society,  Mr.  A.  B.,  at  the  registered  office  of  the 

society,  No. — , ,  London,  W.C.,  and  a  copy  of  (he  petoji  will  hv 

furnished  to  any  person  being  a  debenture  holder  of  the  sd  society 
requiring  the  same,  by  the  undersigned,  tlie  solors  of  the  ed  society, 
on  payment  of  the  regulated  charges  for  the  same. 

And  further  take  notice,  that  any  such  debenture  holder  who  has 
given  such  notice  may,  if  so  advised,  att/end  in  Ct  on  hearing  of  tlie 
sd  peton  and  be  heard  thereon. 


Dated  this 


dav  of 


-,  Solors  of  the  sd  society. 


The  above  form  of  circular  to  debenture  holders  was  approved  by  lUr.  Justice 
North  in  a  ease  before  him. 


Form  660.        Upon  the  peton  of  the Society,  Limtd,  on,  &c.,  preferred  unto 

this  Ct,  and  upon  hearing  counsel  for  the  petrs,  and  upon  reading 

petition.  the  sd  peton,  signed  hy  Mr.  — — ,  the  general  manager  and  secretary 

of  the  sd  society,  and and  ,  two  of  the  directors  of  the  sd 

society,  and  having  the  seal  of  the  sd  society  affixed  thereto,  the 

three  following  affidavits,  all  filed  the  of  ,  namely,  (1)  an 

affidavit  of  the  sd and  the  exhibits  therein  referred  to;  (2)  an 

affidavit  of  ;   (3)  an  affidavit  of  and  the  exiiibits  therein 

referred  to,  and  the  London  Gazette,  the  Tim^,  the  Morning  Post. 
the  Daily  Telegraph,  the  Daily  Neivs,  and  the  Standurd  newspapers, 

all  dated  the day  of ,  and  each  containing  an  advertisement 

of  the  presentation  of  the  sd  peton:  This  Ct  doth  order  tliat-the 
special  resolution  of  the  sd  society,  passed  and  confirmed  in  accord- 
ance Avith  sect.  51  of  the  Cos  Act,  1862,  at  extraordinary  general 
meetings  of  the  coy,  held  resply  on,  &c.,  altering  the  memdum  of 
asson  of  the  sd  society,  a^  in  the  schedule  hto  set  forth,  be  confirmed, 
in  pursuance  of  the  provisions  of  the  Cos  (Memdum  of  Asson)  Act, 
1890.  And  it  is  ordered  that  an  office  copy  of  this  order,  together 
with  a  printed  copy  of  the  memdum  of  asson,  altered  in  accordance 
with  the  sd  resolution,  be  delivered  to  the  Registrar  of  Joint  Stock 
Companies  within  fifteen  days  from  the  date  of  this  order. 


Latv    Union,   ifc.    Soc,   North,   J.,   27th   April,    1895. 
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Upon  the  petou  of  The  Halifax,  &c.  Banking  Co}',  Limtd,  on  the     Form  661. 

13th  of  March,  1899,  preferred  unto  this  Court,  and  upon  hearing    ,,  ,     . 

counsel  for  the  petrs,  and  upon  reading  the  sd  peton,  an  order  dated  gmeral 

the  25th  of  April,  1899,  an  afft  of  W.,  a' joint  afft  of ,  an  afft   adoption  of 

^  "  luemorauduui 

of  P.,  and  a  joint  afft  of  ,  all  filed  the  11th  May,  1899,  and  the  and  articles  iu 

exhibits  therein  referred  to  in  the  London  Gazette,  28th  April,  1899,   substitution 

lOr  U.66(l  ot 

the  Times  newspaper  of  the  28th  April,  1899,  the  Halifax  Courier  settlement, 
newspaper  of,  &c.  [and  several  other  local  newspapers],  each  con- 
raining  an  advertisement  of  the  presentation  of  the  sd  peton,  and  of 
the  day  fixed  for  the  hearing  thof,  and  a  notice  to  creditors,  share- 
holders, stockholders,  and  depositors:  This  Court  doth,  pursuant  to 
the  Cos  (Memdum  of  Asson)  Act,  1890,  confirm,  with  certain  modifi- 
cations, the  alteration  in  the  form  of  the  constitution  of  the  above- 
named  coy  proposed  to  be  effected  by  the  special  resolution  (duly 
passed  and  confirmed  at  g-eneral  meetings  of  the  above-named  coy, 
held  on  the  25th  January,  1899,  and  the  lOtli  day  of  February,  1899). 
substituting  the  memdum  and  arts  of  asson  submitted  to  the  sd 
meetings  for  the  coy's  deed  of  settlement  dated  the  25th  November, 
1829,  as  amended  by  the  coy's  supplementary  deeds,  dated  the  8th 
August,  1843,  the  4th  April,  1853,  the  7th  September,  18G3,  and 
for  all  regulations  of  the  coy  subsequently  made  and  then  in  force. 
And  office  copy  with  printed  copy  of  memdum  and  arts  of  asson  tu 
be  delivered  to  the  Registrar  within  fifteen  days  from  the  date  of 
this  order.     Byrne,  J..  13th  May,  1899. 

[Schedule.] 

It  will  be  noted  that  the  above  order  conlirms  the  alteration  to  be  etfected  by 
the  resolutions.  This  is,  no  doubt,  the  correct  form:  it  is  what  the  Act  autho- 
rizes. But  in  some  cases  the  order,  by  an  oversight,  has  been  to  confirm  tho 
resolutions,  just  as  in  reduction  cases  it  used  to  be  the  practice  to  confirm  th<! 
resolutions  instead  of  the  reduction. 


Upon  the  peton  of  the  Wakefield  and  Barnsley  Union  Bank,  Limtd  Form  662» 
(hnftr  called  "the  coy"),  on  the  20th  of  July,  1897,  preferred  unto  Another. 
this  Coui't,  and  upon  hearing  counsel  for  the  petrs,  and  upon  reading 
the  sd  peton,  a  deed  of  settlement  dated  the  1st  Dec,  1832,  and  a 
deed  poll  dated  17th  Oct.,  1883,  an  afft  of  S.,  chairman  of  the 
directors  of  the  above-named  co}',  filed  26  July,  1897,  and  the  several 
exhibits  resply  therein  referred  to  "  B."  and  '"  C."'  being  the  said 
deed  of  settlement  and  deed  poll,  the  London  Gazette  of  the  30th 
Jul}-,  1897,  the  Times  newspaper  of  the  30th  July,  1897,  the  Dailtj 
Telegraph  newspaper  of  the  30th  July,  1897,  the  Wakefield  and 
West  Riding  Herald  newspaper  of  the  31st  July,  1897,  the  Wake- 
field Express  newspaper  of  the  31st  July,  1897,  the  Ossett  Obset-ver 
of  the  31st  July,  1897,  and  the  Yorkshire  Post  newspaper  of  the 
31st  July,  1897,  each  containing  an  advertisement  of  the  time  fixed 
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for  the  hearing'  of  the  sd  peton  pursuant  to  the  direction  of  the 
Master  endorsed  on  the  sd  peton  dispensing  with  any  further  notice 
except  at  the  hearing: 

This  Court  doth  order  that  the  special  resolution  of  the  coy 
passed  and  confirmed  in  accordance  with  sect.  51  of  the  Cos  Act, 
1862,  at  extraordinary  general  meetings  of  the  coy  held  resply  on  the 
24  May,  1897,  and  the  14  June,  1897,  altering  the  constitution  of  the 
sd  bank  by  the  substitution  of  the  memdum  of  asson  Avith  extended 
objects  as  therein  referred  and  the  arts  of  asson  approved  by  the  sd 
meeting  for  the  bank's  deed  of  settlement  dated  17th  Oct.,  1883, 
which  sd  memdum  of  asson  is  set  forth  in  the  schedule  hto,  be  con- 
firmed in  pursuance  of  the  provision  of  the  Cos  (Memdum  of  Asson) 
Act,  1890: 

And  it  is  ordered  that  an  office  copy  of  this  order  together  Avith  a 
printed  copy  of  the  memdum  of  asson  in  accordance  Avith  the  sd  reso- 
lution be  delivered  to  the  Registrar  of  Joint  Stock  Cos  Avithin  fifteen 
dav?  from  the  date  of  this  order.     North.  J..  7  Aug..  1897. 


IJSCHEDDLE.] 

The  following  are  some  other  cases  in  which  similar  orders  were  made:  — 
London  Joint  Stock  Bank,  Chitty,  J.,  12th  Nov.  1892;  York  City  and  County 
Banking  Co.,  North,  J.,  2-4th  Nov.  1894;  Law  Union  and  Crown  Insurance 
Co.,  Kekewich,  J.,  27th  April,  1893  or  1895;  Manchester  and  Liverpool  Dis- 
trict Banking  Co.,  1895;  Leicester  Banking  Co.,  North,  J.,  7th  April,  1895; 
Equity  and  Law  Life  Assurance  Society,  Chitty,  J.,  1896;  London  and  West- 
minster, North,  J.,  17th  April,  1897;  Wakefield  and  Barnsley  Union  Bank, 
North,  J.,  7th  Aug.  1897 ;  Sheffield  and  Hallamshire  Bank,  Byrne,  J.,  4th 
Dec.  1899;  London  and  County  Bank,  22nd  Feb.  1898;  Halifax  Commercial 
Banking  Co.,  Farwell,  J.,  2nd  April,  1901;  Carlisle  and  Cumberland  Banking 
Co.,  Kekewich,  J.,  16th  April,  1901 ;  London  Joint  Stock  Banking  Co.,  Byrne,  J., 
10th  Aug.  1901 ;  Lincoln  and  Lindsey  Banking  Co.,  Swinfen  Eady,  J.,  28th 
Oct.  1902;  Trust  and  Agency  Co.  of  Australasia,  25  T.  L.  R.  61,  Eve,  J.; 
Scottish  Australian  Investment  Co.,  Warrington,  J.,  20th  Jan.  1912;  see 
Form  663.  With  a  few  exceptions  the  documents  used  in  the  above  cases  were 
settled  [by  the  author]  on  the  lines  set  forth  in  this  work. 


.\nnther. 


Form  663.  On  the  petition  of  the  above-named  coy  on  16th  No\'ember,  1911, 
Xjreferred  unto  this  Court,  and  upon  hearing  counsel  for  the  peti- 
tioners, and  upon  reading  the  sd  petition,  the  London  Gazette,  &c. 
containing  notice  of  the  presentation  of  the  sd  petition,  and  that 
the  same  was  duly  heard  on  the  20th  January,  1912,  &c.,  this  Court 
being  satisfied  by  the  evidence  afsd  that  sufficient  notice  has  been 
given  to  every  person  or  class  of  persons  Av-hose  interests  in  the 
opinion  of  the  Court  will  be  affected  by  the  alteration  or  extension 
of  the  objects  of  the  petitioners  intended  to  be  effected  by  the  reso- 
lutions hnftr  mentioned,  and  that  there  are  no  creditors  of  the  peti- 
tioners other  than  debenture  holders  who  Avill  be  affected,  doth,  in 
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pmsuanee  of  the  provisions  of  the  Companies  (Consolidation)  Act,  Form  663 
1908,  confirm  the  alteration  in  the  form  of  the  constitution  of  the 
above-named  coy  eliected  by  the  special  resolutions  in  the  schedule 
hto  set  forth  passed  and  confirmed  at  extraordinary  general  meetings 
of  the  petitioners  held  on  the  30th  day  of  June,  1911,  and  the  28th 
day  of  July,  1911. 

The  Schedule  above  referred  to. 

That  the  draft  memorandum  and  articles  of  association  submitted 
to  this  meeting  and  identified  by  the  signature  of  the  chairman  thof 
be  and  the  same  are  hby  approved,  and  that  pursuant  to  the  provi- 
sions of  sect.  264  of  the  Companies  (Consolidation)  Act,  1908,  the 
form  of  the  coy's  constitution  be  altered  by  substituting  such  memo- 
randum of  association  with  the  extended  objects  and  enlarged  area 
of  operations  as  therein  set  forth,  and  such  articles  of  association 
for  the  coy's  deed  of  copartnery  and  for  all  the  regulations  of  the 
coy  subsequently  made  and  now  in  force,  and  that  the  directors  be 
and  they  are  hby  authorized  to  apply  to  the  Court  to  confirm  this 
resolution  under  tlie  sd  Act.  The  Scottish  Australian  Investment 
Co.,  Ltd.,  Warrington,  J.,  20th  January,  1912. 

The  coy  in  the  above  case  was  registered  in  England  in  the  year 
185G  under  the  Joint  Stock  Companies  Act,  1856,  but  has  never  been 
re-registered  under  the  Act  of  1862  or  the  Act  of  1908. 


Upon  applicon  of  The  Harrington,  &c.  Limtd,  on  the  17  March,  Form  663a. 
1900,  preferred  unto  this  Ct,  and  upon  hearing  counsel  of  the  coy  on  Order  extend- 
the  24  March,  1900,  and  upon  reading  the  sd  peton,  two  affts  of,  &c.  ing  objects 
filed  resply,  and  the  exhibits  therein  referred  to;  the  London  Gazette,  pixie's JnTmo- 
2  March,  1900;  the  Times  of  2  March,  1900;  the  Wokington  Star  of  randum  of 
2  March,  1900;  the  Whitehaven  News  of  the  1  and  8  March,  1900,  I'.J'tsgo".''' 
each  containing  a  notice  of  the  sd  peton  and  the  consents  in  writing  of 

The  Banking  Coy,  Limtd,  James   Bain  &  Coy,  and  George       , 

Beatie:  this  Ct  doth  order  that  so  much  of  the  special  resolution 
passed  at  an  extraordinary  general  meeting  of  the  sd  coy,  held  on 
tlie  12  Oct.  1899,  and  confirmed  at  an  extraordinary  general  meeting 
of  the  sd  coy  held  31  Oct.  1899,  as  is  in  the  words  and  figures  follow- 
ing, that  is  to  say:— 

"  That  the  provisions  of  the  coy's  memdum  of  asson  with  respect  to 
the  objects  of  the  coy  be  altered  by  substituting  for  sect.  3  thof  the 
following  clauses:  — 

"(a)  To  manufacture,  buy,  hire,  or  otherwise  acquire,  sell,  and 
supply  gas  in  the  parish  of  Harrington,  in  the  county  of 
^Cumberland,  and  such  other  towns,  parishes  or  places  as 
the  coy  may  from  time  to  time  determine  upon: 
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Form  663a.       "  (b)  To  deal  with,  manufacture  and  render  saleable  coke,  coal, 
tar,  pitch,  asphalt,  and  other  residual  products  obtained  in 
the  manufacture  of  gas: 
■  (c^   To  construct,  mauufaeture,  and  uiaiutuiu  wuiLs  lor  holding, 
receiving  and  purifying  gas,  and  all  other  buildings  and 
works,  meters,  pipes,  lamps,  fittings,  machinery,  apparatus, 
and  appliances  necessary  or  convenient  for  the  purpo-ses  of 
the  coy,  and  to  manufacture,  buy,  sell,  let  on  hire,  and  deal 
in  stoves,  engines  and  other  apparatus  and  conveniences 
which  may  seem  calculated,  directly  or  indirectly,  to  pro- 
mote the  consumption  of  gas,  and  to  light    the    streets, 
harbonr.s,  piers,  docks,  markets,    theatres,    houses,    ships, 
buildings,  and  places,  both  public  and  private,  with  sucli 
gas": 
be  and  the  same  is  hby  confirmed;  and  it  is  ordered  that  an  office- 
copy  of  this  order  be  within  fifteen  days  from  the  date  hof  d(^livered 
to  the  Eegistrar  of  Joint  Stock  Cos,  together  with  a  printed  copy  of 
the  memdum  of  asson  so  altered.    Stirling,  J..  Horrinqton  Gas  Lighf 
Coy,  TJmtd..  3  May,  1900,  A.  1469. 


Form  663b. 

Advertise- 
ment of  order 
made  on 
jjetition. 


Occasionally  the  order  lor  coutirmation  directs  that  the  registration  of  th» 
order  shall  be  advertised  once  in  certain  newspapers,  e.g.,  the  Times,  Standard. 
Daily  Neivs,  and  Morning  Post,  and  the  following  is  a  specimen  of  the  form  ot 
advertisement :  — 

In  the  High  Court  of  Justice,  Chancery  Division.  In  the  matter  of 
the  ■ — —  Coy,  Limtd,  and  in  the  matter  of  the  Cos  (Consolidation) 
Act,  1908,  s.  9.  Notice  is  hby  given,  that  by  an  order  of  the  Chancer} 
Division  of  the  High  Court  of  Justice,  made  on,  &c.,  by  his  Lordship. 

Mr.  Justice ,  the  alteration  of  the  provisions  of  the  memdum  ot 

asson  of  the  above-named  coy,  made  by  the  special  resolution  passed 
at  an  extraordinary  general  meeting  of  the  sd  coy,  held  on,  &c.,  and 
subsequently  confirmed  at  an  extraordinary  general  meeting  of  the  sd 
coy,  held  on,  &c.,  was  approved  by  the  said  Court,  and  an  office  cop\ 
of  the  sd  order,  together  with  a  printed  copy  of  the  memdum  of  asson.. 
as  so  altered,  were  on,  &c.,duly  filed  by  the  sd  coy  with  the  Registrar 
of  Joint  Stock  Cos. 

Dated  this day  of .    S.  &  Co.,  - —  Street,  London,  W.C. 

agents  for &  Co.,  of ,  Solors  for  the  Coy. 

But  there  is  no  rule  that  the  order  must  be  advertised  as  above  {Lancashin 
Banking  Co.,  W.  N.   (1897)  3);  and  the  ordinary  practice  is  not  to  adverti.se. 


Form  663c.  The  London  and  Westminster  Bank,  Limtd,  having  by  special 
Certificate  of  ^®°^^*^o^  altered  the  form  of  its  constitution  as  confirmed  by  an 
registration.     Order  of  the  High  Court  of  Justice,  Chancery  Division,  bearing  date 


LIFE  ASSURANCE. 


132«k' 


the  17th  day  of  July,  1897,  I  hereby  certify  the  registration  of  the    Form  663e. 
sd  order  and  of  a  printed  copy  of  the  memdum  of  asson  and  arte    ~ 
of  .asson  as  substituted  for  the  coy's  deed  of  settlement  of  3rd  Feb. 
1884. 

Given  under  my  hand  at  London  this  30th  day  of  July,  1897. 

Sect.  9  (6)  of  the  Act  of  1908  provides  for  the  giving  of  a  certificate  whiclir 
is  to  be  conclusive  evidence  that  all  the  requirements  of  the  Act  have  been  com- 
])lied  with.     See  supra,  p.  1310. 
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Anmlgatnation  and  Transfer. 

See  the  provisions  of  sects.  13  and  14  of  the  Assurance  Companies  Act. 
1909  (which  came  into  operation  1st  July,  1910). 

Sect.  13  provides  that — 

"  No  assurance  company  shall  amalgamate  with  another,  or  transfer  its  busi- 
ness to  another,  unless  the  amalgamation  or  transfer  is  sanctioned  by  the  Court 
ill  accordance  with   this  section." 

These  sections — sects.  13,  H—takc  the  place  of  sect.  14  of  the  Life  Assurance 
Companies  Act,  1870,  and  on  that  section  it  was  held  by  Mr.  Justice  Chitty, 
in  Royal  Farmers',  ^-c.  Imurance  Co.,  25  Feb.  1888,  that  the  section  did  not 
confer  on  a  life  assurance  company  power  to  transfer  its  business;  it  merely 
restricted  the  company's  power,  where  it  had  power,  and  that  the  Court  had  no 
jurisdiction  to  confirm  the  transfer,  unless  it  appeared  that,  apart  from  the  Act, 
the  transaction  was  within  the  powers  of  the  company.  See  also  his  Lordship's 
decision  to  the  same  effect  in  Hovere'ujn  Life  Assurance  Co.,  42  C.  D.  540.  When 
the  constitution  of  the  company  docs  not  confer  the  retjuisite  power  it  can  pass 
a  resolution  to  wind  up  voluntarily,  authorizing  a  transfer  under  sect.  192  of 
the  Companies  Act,  1908  (sect.  161  of  the  Companies  Act,  1862),  and  ask  the 
Court  to  sanction  the  transfer.  Sonthall  v.  British  Mutual,  6  Ch.  614.  This 
course  has  been  adopted  in  several  cases. 

And  a  company,  though  not  under  the  .Vet  of  1862  or  1908,  may,  in  exercise 
of  a  power  to  alter  the  regulations,  take  power  to  transfer.  Argus  Life  Assur- 
ance Co.,  39  C.  D.  571. 

In  a  compulsory  winding-up  the  liquidator  can,  with  the  sanction  of  the 
Court,  sell  the  undertaking  under  sect.  151  of  the  Companies  (Consolidation) 
-Vet.  1908  (corresponding  to  sect.  95  of  the  Act  of  1862). 

There  is  nothing  in  this  section  to  bind  a  policy-holder  to  accept  a  policy  of 
the  company  to  which  the  transfer  is  naade  in  lieu  of  his  old  policy,  or  to  novate, 
or  to  release  the  old  company.  But  there  may,  of  course,  be  provisions  in  the 
constitution  of  the  company  sufficient  to  bind  the  policy-holders  and  relieve  the 
transferring  company.  See  Hort's  case,  1  C.  Div.  307;  Bowse's  case,  3  C.  Div. 
384;  Cocker's  case,  ibid.  1;  Bailii  v.  British  Equitable  Assurance  Co.,  (1906) 
A.  C.   35. 

It  is  to  be  observed  that  policy-holders  will  include  annuitants.  Se<>- 
Sovereign  Life   {ubi  supra). 

In  the  absence  of  such  provisions,  the  only  way  to  bind  the  dissentients  tos. 
novation  or  release  is  by  proceeding  under  sect.   120  of  the  Companies  (Con- 
.solidation)  Act,  1908.     A  policy-holder  who  is  not  by  the  last-mentioned  Act- 
or otherwise,  bound  to  go  over  to  the  purchasing  company  may  say,  "  T  look  tc» 
P.  4  Q 
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the  old  company  and  to  the  assets  obtained  by  that  company  as  the  consideration 
for  tlie  transfer,"  and  if  the  old  company  is  in  licjuidation  he  can  go  in  iind 
prove,  and  the  shareholders  can  get  nothing  till  he  is  paid. 

In  one  case  where  a  life  assurance  company  was  being  wound  up  volunt;irily 
under  supervision,  a  scheme  of  arrangement  between  the  company  and  its 
current  policy-holders  was  sanctioned,  under  which  the  proportion  of  the  assets 
of  such  policy-holders  was  made  over  to  another  company  in  consideration  of 
new  policies  of  that  company  being  given  to  such  policy-holders.  Fmprrnr 
Life  Assurance  Society,  Bacon,  V.-C,  March,  188(5. 

In  that  case  the  scheme  was  not  put  forward  under  sect.  14  of  the  Life 
Assurance  Act,  1870,  but  under  the  Joint  Stock  Companies  Arrangement  .\ct. 
1870  (Companies  Act,  1908,  s.  120).  Afterwards,  one  of  the  policy-holders 
belonging  to  the  class  intended  to  be  bound  by  the  scheme  sought  to  prove  in 
the  winding-up  of  the  transferring  company ;  but  it  was  held  by  Kay,  J.,  that 
he  was  bound  by  the  scheme,  and  the  Court  of  .'Vppeal  affirmed  that  decision. 

As  to  notice  to  policy-holders,  under  the  Assurance  Companies  Act,  19()}>. 
sect.  13  refers  to  sect.  136  of  the  Companies  Clauses  Consolidation  Act.  1S45, 
wliich  is  as  follows:  — 

"  Notices  requiring  to  be  served  by  tiie  company  upon  the  shareholders 
may,  unless  expressly  required  to  be  served  personally,  bo  served  by  the  same 
being  transmitted  through  the  post,  directed  according  to  the  registered  address 
or  other  known  address  of  the  shareholder,  within  such  period  as  to  admit  of  its 
being  delivered  in  the  due  course  of  delivery  within  the  period  (if  any)  jjre- 
scribed  for  the  giving  of  such  notice;  and  in  j)roving  such  service  it  shall  be 
sufficient  to  prove  that  such  notice  was  properly  directed,  and  that  it  wa*  so 
put  into  the  post-office." 

And  the  Act  also  provides  in  sect.  27  that — 

"  Any  notice  which  is  by  this  Act  required  to  be  sent  to  any  policy-holder 
may  be  addressed  and  sent  to  the  person  to  whom  notices  respecting  such  policy 
are  usually  sent,  and  any  notice  so  addressed  and  sent  shall  be  deemed  ami 
taken  to  be  notice  to  the  holder  of  such  policy." 

It  is  unnecessary  to  send  notice  to  the  holders  of  policies  taken  out  between 
the  presentation  and  the  hearing  of  the  petition.  Universal  Life  Assitrnnrr 
Society,  18  T.  L.  K.  198. 

As  to  notice  to  policy-holders  abroad,  see  Briton,  tjc.  Co.,  35  W.  R.  803. 

There  have  been  very  few  proceedings  for  amalgamation  or  transfer  since 
the  Act  of  1870.  The  following  are  some  of  the  principal  instances: — Citizen 
Assurance  to  Provident,  1874;  London  and  SotithwarJc  to  Londoii  and  lAinca- 
shire,  1880  (see  28  W.  R.  565;  42  L.  T.  247);  Colonial  Assurance  to  London, 
Edinburgh,  and  Glasgow,  1881;  Great  Britain  Mutual  to  National,  1882: 
Royal  Farmers  to  Alliance,  1888;  Argus  Life  to  Imperial,  1888;  Provincial 
to  Alliance,  1890;  Briton  Medical  to  Smi,  1892;  Croton  to  Law  Union,  Jan. 
1892;  Reliance  to  Norwich  Union,  1893;  Positive  to  British  Empire  Mutual, 
in  1896;  Imperial  to  Alliance,  1902;  London,  Edinburgh,  and  Glasgow  to 
Pearl  Life,  1910. 

Winding-up  of  Subsidiary  Companies. 

Sect.  16  of  the  Act  (Assurance  Companies  Act,  1909)  provides  for  the 
winding-up  of  subsidiary  companies,  that  is,  of  companies  which  have  trans- 
ferred their  business  whenever  the  principal  or  transferee  company  is  in 
winding-up;  so  that  the  Court  can  adjust  all  the  equities;  but  to  constitute  a 
"  subsidiary  company "  within  the  meaning  of  the  section  there  must  be  a 
transfer  of  the  business  of  the  company,  or  some  part  thereof,  to  the  "  principal 
company."  A  treaty  of  re-insurance  is  not  such  a  transfer.  A  guarantee  <»f 
all  the  policies  is  not  such  a  transfer.    Nor  is  a  transfer  of  the  majority  of  tin; 


LIFE  ASSURANCE. 

shared  of  u  company  a  "  transfer  "  of  the  business.  It  merely  makes  the 
transferee  company  the  principal  shareholder  in  the  business.  Lancashire  Plate 
Glaus.  Fh-c  Old  Bvrcilary  Insurance  Co.,  105  L.  T.  570. 


Deposit. 

As  to  dealing  with  the  20,000^.  statutory  deposit  in  the  liquidation  of  a  life 
assurance  company  which  transfers  its  business  to  another  company,  see  In  re 
Life  and  Health  Assurance  Association,  Limited,  (1910)  W.  N.  45.  In  that 
case  there  was  a  petition  by  the  company  and  its  liquidators,  and  the  pur- 
chaser company  prayed  that  out  of  the  deposit  fund  5,500?.  might  be  paid  to 
the  purchaser  company  as  representing  the  interests  of  the  transferred  policy- 
holders therein,  and  the  balance  paid  to  the  liquidators;  and  it  was  held  that 
the  association  could  not  by  transferring  the  life  assurance  contracts  relieve 
itself  of  lial)ility  thereunder  in  the  absence  of  a  release  or  novation  by  the 
assured;  but  on  general  principles  the  judge  would  be  i)repared  to  hold  that  no 
part  of  the  deposit  could  be  paid  to  the  association  until  the  Court  was  satisfied 
that  all  the  assured  had  released,  and  thereby  abandoned  their  contractual 
rights  to  have  the  deposit  returned  to  answer  their  claims.  Sect.  7  of  the 
(repealed)  Life  Assurance  Companies  Act,  1872,  as  to  there  being  no  aban- 
donment of  claim  by  a  policy-holder  unless  by  some  writing  signed  by  him, 
and  the  cases  of  liz  parte  Scottish  Economic  Life  Assurance  Society  (1890), 
45  C.  D.  220,  and  In  re  Popah/r  Life  Assurance  Co.,  Limited,  (1909)  1  Ch.  80, 
were  referred  to  Vjy  the  judge. 

Sometimes  an  amalgamation  or  transfer  is  carried  out  by  special  Act  of 
Parliament. 


Reduction  of  Contracts. 

The  Assurance  Companies  Act,  1909,  s.  19,  empowers  the  Court,  in  the  case 
•of  an  insolvent  company,  to  reduce  the  amount  of  its  contracts  in  lieu  of 
making  a  winding-up  order.  This  power  has  only  been  exercised  in  one  case — 
Great  Britain  Mutual  Society.  There  a  winding-up  order  was  made  by  Hall, 
V.-C;  but  the  Court  of  Appeal  (November,  1880)  discharged  it,  and  directed 
a  meeting  of  policy-holders  to  be  held  for  the  pui'pose  of  ascertaining  whether 
they  desired  the  contracts  to  be  reduced:  16  C.  D.  246.  Hall,  V.-C,  then 
referred  it  to  an  eminent  accountant  "  to  inquire  and  report  upon  what  terms, 
and  subject  to  what  conditions,  the  contracts  of  the  society  should  be  reduced 
in  place  of  making  a  winding-up  order,  and  to  settle  a  scheme  for  reducing 
such  contracts  for  the  approval  of  the  Court."  Questions  of  importance  having 
arisen,  the  referee  stated  a  special  case,  and  the  opinion  of  the  Court  was 
taken  thereon.     Great  Britain  Mutual,  19  C.  D.  39;  20  C.  D.  351. 

The  Court  held,  (1)  that  the  date  of  the  presentation  of  the  petition  was 
the  one  at  wiiieh  the  calculation  should  be  made  for  settling  the  scheme;  (2)  that 
the  claims  of  policy-holders  and  annuitants  which  had  matured  before  the  date 
of  the  presentation  of  the  petition  must  be  paid  in  full;  (3)  that  annuities  pay- 
able after  that  date  must  be  reduced;  (4)  that  participating  and  non-partici- 
pating policy-holders  current  must  be  reduced  pari  passu;  (5)  that  all  pay- 
ments in  arrear  of  premiums,  including  half-premiums  left  as  a  charge  on  the 
policies,  must  be  paid  in  full. 

The  scheme  was  then  settled,  and  in  due  course  it  was  confirmed  by  the 
Court,  6th  May,  1882.  Shortly  afterwards  an  agreement  was  made  with  another 
company,  under  which  that  company  undertook  to  receive  the  premiums,  and, 
in  consideration  of  a  commission,  apply  them  in  paying  the  claims  as  they 
matured,  and  this  agreement  was  sanctioned  by  the  Court. 
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In  referring-  it  to  Chambers  to  consider  the  scheme  for  reduction,  tiie  CJourt 
directed  separate  meetings  of  the  shareholders  and  policy-holders  to  be  lield  for 
that  purpose.     Briton  Medical  General  Life  Assurance,  54  L.  T.   14. 

The  above  case  shows  that  the  power  to  reduce  contracts,  conferred  by  tlie 
Act  of  1870,  is  defective,  inasmuch  as  it  leaves  untouched  claims  which  happen 
to  have  matured  before  the  presentation  of  the  petition.  Where  such  claims 
amount  to  a  considerable  sum,  it  would  seem  better  to  take  a  winding-up  ordei', 
and  then  adopt  a  scheme  under  sect.  120  of  the  Companies  (Consolidation)  Act, 
1908,  either  by  sale  to  a  new  company  or  by  a  subsequent  stay  of  proceedings. 
This  can  either  provide  for  a  reconstruction  by  transfer  to  a  new  company,  in 
consideration  of  policies  of  reduced  amounts,  or  it  may  provide  for  a  reduction 
of  policies,  and  then  a  stay  of  all  further  proceedings  in  the  winding-up.  The 
difficulty  which  arose  in  regard  to  a  scheme  in  Albert  Life  Assurance  Company, 
(j  Ch.  381,  would  seem  no  longer  to  exist,  since  the  mode  of  valuing  policies 
and  annuities  has  been  settled  by  the  Life  Assurance  Xct,  1872.  Upon  such  a 
scheme  the  matured  claims  would  not  be  entitled  to  ])referential  payment. 

A  scheme  proceeding  on  a  principle  of  inequality  of  reduction  is  not  within 
the  section.     Per  Buckley,  J.,  Xehon  S:  Co..  (1905)  1  Ch.  551. 
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Petition  to 
confii-m  trans- 
fer of  life 
assurance 
business. 


al)()ve- named  company 


In  the  High  Court  of  Justice, 
Chancery  Division. 
Mr.  Justice  Chitty. 

In  the  matter  of  the  Assurance  Companies  Act,  1909, 

and 
In  the  matter  of  the  B.  Insurance  Company. 

To  His  Majesty's  High  Court  of  Justice. 

The  humble  petition  of,  kv..  the  directors  of  the 
sheweth  as  follows:  - 

1.  The  object  of  this  petition  is  to  obtain  the  sanction  of  the  Court,  ;i.s 
required  by  sect.  13  of  the  Assurance  Companies  .Vet,  1909,  to  the  transfer  of 
the  business  of  the  above-named  company  (hereinafter  called  "  the  V>.  Com- 
pany ")  to  the  A.  Company  (hereinafter  called  "the  A.  Company"). 

2.  The  B.  Company  is  a  company  which  was  originally  constituted  by  decul 

of  settlement,  dated  the day  of  ,  and  has  been  registered  under  t\w 

Companies  Act,  1862.  The  said  deed  of  settlement  provided,  amongst  other 
things,  that  the  style  or  firm  of  that  company  should  be  the  B.  Company.  And 
that  the  objects  and  business  thereof  should,  amongst  others,  be  to  grant  or 
effect  insurances  on  a  life  or  lives,  and  survivorships  on  the  joint  continuance 
of  two  or  more  lives,  or  for  any  term  or  terms  of  years  to  be  absolutely  or 
contingently  determinable  on  a  life  or  lives ;  and  also  to  grant  and  to  pur- 
chase and  sell  endowments,  annuities,  life,  reversionary,  and  other  estates  and 
interests  jjorsonal,  and  to  advance  money  by  way  of  loan  on  personal  security; 
and  also  to  grant  assurances  against  fire  upon  dwelling-houses,  warehouses, 
houses  of  business,  farm  buildings,  farming  stock  and  crops,  and  all  other 
property  whatsoever,  the  risk  of  which  was  ascertainable  by  way  of  average; 
and  also  the  goods  and  general  outfit  of  passengers,  in  steam  or  sailing  vessels, 
against  fire  or  loss  at  sea. 

3.  Clause  131  of  the  deed  of  settlement  is  as  follows:  — 

"  That  an  extraordinary  board  of  directors  specially  called  for  that  purpose 
may  come  to  a  resolution  either  to  sell  or  transfer  the  business  of  the  company 
to  any  other  society  or  company  of  a  similar  nature,  or  to  purchase  or  accept  a 
transfer  from  such  other  society  or  company  as  last  aforesaid  of  their  businesses, 
and  upon  such   terms  and  conditions  and  stipulations   and  agreements  as   the 
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said  hoard  shall  think  fit:  and  if  such  resolution  sliall  he  adopted  and  confirmed     Form  664. 

by    a    majority    of    at    least    throe-fourths    of    tiie    proprietors   present,    either 

personally  or  by  proxy,  to  be  given  in  such  manner  as  is  hereinbefore  in  that 

behalf  mentioned  at  an  extraordinary  general  meeting  specially  called  for  that 

purpose,  but  not  otherwise,  then  such  sale  or  transfer  or  acceptance  of  purchase 

or  transfer,  as  the  case  may  be,  shall  be  effected  or  take  place." 

4.  The  original  capital  of  the  B.  Company  was  100,000/.,  divided  into  10,000 
shares  of  10/.  each,  which  in  September,  185.3,  was  duly  increased  to  200,000/., 
divided  into  20,000  shares  of  10/.  each,  all  of  which  shares  have  been  issued, 
and  the  sum  of  1/.  .5s.  per  share  paid  up  thereon. 

5.  The  B.  Company  commenced  business  as  a  tire  insurance  office  only  in  the 
year  18.52,  shortly  after  its  formation,  and  in  Septemljer,  1853,  took  up  the 
business  of  life  assurance  also,  and  made  fair  progress  in  both  departments  down 
to  the  year  1864,  in  which  year  and  several  succeeding  years  considerable  losses 
occurred  in  its  fire  department,  and  owing  to  these  circumstances  the  B.  Com- 
pany accepted  azi  offer  from  the  A.  Company  to  purchase  all  the  business 
of  the  said  tire  department,  and  such  purchase  was  duly  carried  into  effect  in 
the   year . 

(i.  Since  the  sale  of  the  business  of  the  said  tire  department,  the  B.  Company 
has  continued  to  carry  on  the  business  of  a  life  assurance  office  and  other 
businesses  authorized  by  the  said  deed  of  settlement,  except  those  of  a  tire  insur- 
ance office,  and  has  met  with  considerable  success  and  profit  thereby. 

7.  Tn  the  month  of  December,  1909,  the  A.  Comj)anj'^  proposed  to  the  B. 
Company  to  take  a  transfer  of  the  business  of  the  latter  company  on  the  terms 

and  conditions  contained  in  the  conditional  agreement  next  lnu-einafter  stated,  ♦ 

and  accordingly  that  agreement  was  entered  into. 

8.  The  said  conditional  agreement  is  in  the  tei'ms  following: — \se(  out  \. 

9.  The  .said  agreement  was  executed  by  your  petitioner  K.  V.  K.,  the  first- 
named  j)arty  thereto  under  the  authority  conferred  by  the  resolution  of  the 
board  of  directors  next  hereinafter  stated. 

10.  At  an   extraordinary    board   of  directors   of   the    15.    Company,   specially 

called  for  the  purjxjse,  and  held  on  the day  of ,  — ,  before  the  execution 

of  the  said  i-onditional  agreement,  a  resolution  was  passed  unanimously  to  the 
effect  that  the  chairman  of  the  board  (being  your  said  petitioner  R.  V.  K.) 
should  be,  and  he  was  thereb}-,  authorized  and  reciuested  to  sign  the  said  agree- 
ment on  behalf  of  the  B.  Company,  and  at  the  same  meeting  it  was  furtlier 
resolved  unanimously  as  follows:  — 

''  That  the  business  and  undertaking  of  this  comi)any  be  sold  and  transferred 
to   the   .\.   Company   on   the   terms  and   conditions  set  out   in   the   conditional 

agreement  dated   the day  of ,     -,  and  made   between  It.    V.   Jv.   of      ^ 

- — -,  chairman  of  this  company,  for  and  on  behalf  of  this  companj',  of  the  one 
part,  and  the  A.  Company,  by  their  chairman, ,  of  the  other  part." 

11.  At  an  extraordinary  general  meeting  of  the  proprietors  of  the  B.  Com- 
pany, specially  called  for  the  purpose,  and  held  on  the  27th  day  of  February, 
1908,  the  following  resolution  was  passed  unanimously,  that  is  to  say:  — 

"  That  the  following  resolution  passed  by  an  extraordinary  board  of  directors, 
held  on  the  12th  day  of  February  instant,  be  adopted  and  confirmed: —  'That 
the  business  and  undertaking  of  this  company  be  sold  and  transferred  to  the 
A.  Company  on  the  terms  and  conditions  set  out  in  the  conditional  agreement 

dated  the  day  of ,  — ,  and  made  between  R.  V.  K.,  of  ,  in  the 

county  of ,  chairman  of  this  company,  for  and  on  behalf  of  this  company, 

of  the  one  part,  and  the  A.  Company,  b\'  their  chairman, ,  of  the  other 

part.'  " 

12.  On  the day  of  ,  — ,  the  B.  Company  forwarded  to  each  policy- 
holder, by  the  same  being  transmitted  in  manner  provided  by  sect.  136  of  the 
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Form  664.     Companies  Clauses  Consolidation  Act,  1815,  for  the  transmission  to  sharclioldors 

of  notices  not  required  to  lie  served  personally,  a  statement  of  the  nature  of  the 

said  proposed  transfer,  tog-ether  with  an  abstract  oontaininjir  tlie  material  factn 
embodied  in  the  said  conditional  agreement,  and  also  copies  of  the  actuarial 
reports  upon  which  such  agreement  was  founded. 

13.  The  said  conditional  agreement  will,  on  the  day  of  ■ ,  — ,  liave 

remained  open  for  the  inspection  of  the  policy-holders  and  shareholders  of  the 
B.  Company  at  the  office  of  that  company  for  a  period  of  fifteen  days  from  the 
issue  of  the  before-mentioned  abstract. 

14.  The  A.  Company  is  a  company'  constituted  by  the  A.  Company  Act,  1886, 
and  was  originally  formed  in  the  year  1824  by  deed  of  settlement  dated  the 
4th  day  of  August  in  that  year,  with  a  capital  of  5,000,000^  divided  into 
250,000  shares  of  20/.  each,  all  of  which  have  been  issued,  and  tlie  sum  of 
27.  4a'.  per  share  has  been  paid  up  thereon. 

15.  The  A.  Company  carries  on  a  large  and  successful  business,  and  the 
present  market  value  of  its  shares  is  from  101.  to  III.  per  share,  and  its  present 
invested  funds  amount  to  very  nearlj'  3,000,000/.,  and  its  premium  and  other 
income  amounts  to  upwards  of  625,000/.  per  annum,  and  it  is  one  of  the  most 
important  of  the  principal  life  assurance  companies  in  the  United  Kingdom. 

16.  By  the  regulations  of  the  A.  Company  it  is.  among  other  things,  pro- 
vided and  declared  as  follows:  — 

'■  The  companj'  may  from  time  to  time  and  at  any  time,  with  the  sanction  of  an 
extraordinary  general  Court,  acquire,  sell,  or  transfer,  on  such  terms  and  con- 
ditions as  may  be  arranged,  the  whole  or  any  part  of  the  business,  assets,  under- 
•  taking  and  liabilities  of  any  other  company  carrying  on  any  assurance  busi- 

ness which  this  company  is  autliorized  to  carry  on,  and  the  terms  and  conditions 
aforesaid  may  include  provision  for  payment  by  the  company  of  the  expenses 
of  and  incident  to  the  winding-up  and  dissolution  of  the  selling  company,  and 
provision  for  satisfaction  of  any  part  of  the  price  or  consideration  by  the  issue 
of  shares  in  the  company  credited  as  partly  paid  up,  and  may  provide  for  the 
concession  to  the  policy-holders,  annuitants,  creditors,  directors,  employes,  and 
members  of  the  selling  company,  of  any  special  rights,  privileges,  and  advan- 
tages, and  may  include  any  other  provisions  which  the  directors  may  think 
expedient;  and  the  agreement  containing  such  terms  and  conditions  shall,  when 
sanctioned  by  an  extraordinary  general  Court  and  confirmed  by  the  High 
Court  of  Justice  (when  requisite),  be  effective,  notwithstanding  any  incon- 
sistency between  the  provisions  thereof  and  the  provisions  of  the  company's  laws- 
and  regulations." 

17.  The  conditional  agreement  aforesaid  was  submitted  to  an  extraordinary 

general  court   of  the  A.   Company,  duly  convened  and  held  on   the  day 

of ,  — ,   and  at   that  meeting   the   resolution   following   was   unanimously 

passed: — 

"  That  it  is  expedient  to  acquire  and  take  over  the  business,  assets,  and 
undertaking  of  the  B.  Company,  and  that  with  a  view  thereto  the  conditional 

agreement  in  that  behalf  submitted  to  this  Court,  dated  the day  of ,  — , 

be,  and  the  same  is  hereby,  sanctioned  and  approved,  and  that  the  directors  be 
and  they  are  hereby  authorized  to  apply  to  the  High  Court  of  Justice  to  confirm 
such  agreement,  and  when  confirmed  to  carry  the  same  into  effect." 

18.  The  arrangement  intended  to  be  effected  by  the  said  conditional  agreement 
is  an  equitable  arrangement,  and  it  is  expedient,  and  it  will  be  for  the  mutual 
benefit  of  the  proprietors  and  policy-holders  of  the  B.  Company  and  the  A. 
Company  that  the  said  agreement  should  be  confirmed  and  carried  into  effect. 

Your  petitioners  therefore  humbly  pray — 

1.  That  the  said  conditional  agreement  dated  the day  of  ,  — , 

and  the  transfer  intended  to  be  effected  thereby,  may  l)e  sanctioned 
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and  confirmed  by  this  honourable  Court  and  carried  into  effect,  and     Form  664. 

tliat  your  petitioners,  the  directors  of  the  B.  Company,  may  be  at 

liberty  to  execute  and  do  all  assuranc^es  and  things  which  shall  be 

necessary  for  that  purpose. 
2.  That  such  further  or  other  order  may  be  made  in  the  prenuses  as  to  the 

Court  shall  seem  fit. 
And  your  petitioners  will  ever  pray,  &c. 
jfOTi;.— It  is  intended  to  serve  this  petition  on  the  A.  (k)mpany. 


Restoration  of  Company's  Name. 
In,  ^c.  Form  665. 

Ill   the  Matter  of  the  Companies  Acts,  1862   to  1880   (now   the  Companies  Petition  for 
(Consolidation)  Act,  1908,  s.  242),  rr^^sSr'of  *" 

^^  ^    .  company's 

In  the  Matter  of  the Company,  Limited.  name. 

To  His  Majesty's  High  Court  of  Justice. 

The  humble  petition  of and ,  contributories  of  the  above-named 

company,  sheweth  as  follows:  — 

1.  The  above-named  company  (hereinafter  called  the  company)  was  incor- 
porated in  the  month  of  May,"  1875,  as  a  company  limited  by  shares,  for  the 
objects  specified  in  its  memorandum  of  association,  which  objects  included,, 
i.mongst  others— (1)  The  purchasing,  leasing,  or  otherwise  acquiring  in  fee 
simple,  or  for  any  estate,  term,  or  interest  whatsoever,  of  any  freehold,  copyhold, 
leasehold,  or  other  real  or  personal  property  whatsoever,  or  any  undivided  share 
or  interest  therein,  or  any  easements,  rights,  liberties,  or  privileges  in,  on,  over,  or 
tlirough  any  lands  or  hereditaments;  and  (2)  the  maintaining,  cultivating, 
repairing,  altering,  demolishing,  rebuilding,  improving,  developing,  building 
upon,  or  otherwise  improving  and  realising,  all  or  any  part  or  parts  of  the  free- 
hold, copyhold,  leasehold,  and  real  estate  of  the  company,  and  the  managing, 
working,  letting,  leasing  (either  with  or  without  a  premium,  and  for  any  term), 
exchanging,  partitioning,  selling  (in  consideration  of  gross  sums  only,  or  wholly 
or  partially  of  rents),  mortgaging  or  otherwise  dealing  with  and  disposing  of 
all  or  any  part  or  parts  thereof  respectively,  and  the  acquiring,  granting,  re-  ^ 
leasing,  or  extinguishing  of  any  rents,  rights,  easements,  or  privileges  for  or  in 
respect  of  the  same  or  any  part  or  parts  thereof,  or  in  any  wise  belonging  or 
appertaining  thereto  respectively,  in  such  manner  and  on  such  terms  and  for 
such  purposes  as  the  company  think  proper. 

2.  By  the  memorandum  of  association  of  the  company  it  was  declared  that 
tl»e  registered  office  of  the  company  would  be  situated  in  England,  and  that  the 
capital  of  the  company  was  20,000/.,  divided  into  4,000  shares  of  51.  each. 

3.  Shortly  after  its  incorporation  the  company  commenced  business,  and  in 
the  month  of  December,  1875,  it  acquired,  on  lease  for  995  years  from  the  1st 
day  of  November,  1875,  a  plot  of  land  at  Coalshaw  Green,  in  the  township  of 
Chadderton,  in  the  county  of  Lancaster,  at  a  rent  of  120/.  12s.  6d.  per  annum. 
Subsequently  the  company  sublet  part  of  this  land  by  deed  dated  the  4th  August, 
1884,  for  a  term  of  985  years,  at  a  rent  of  85/.  8s.  4d.  per  annum,  and  on  part  of 
the  remainder  the  company  erected  a  number  of  cottages,  and  the  residue  was 
retained  by  the  company  for  building  purposes,  and  is  still  unoccupied. 
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Form  665,         ^-  "^^^^  company's  building  operations  did  not  prove  remunerative,  and  con- 

__  siderable  difficulty  was  experienced  in  letting  the  cottages  so  erected,  and  in 

disposing  of  any  further  land,  and  in  consequence  the  company,  since  the  year 
1880  (pending  the  advent  of  better  times),  abstained  from  erecting  any  further 
buildings,  and  confined  its  operations  to  receiving  the  rents  arising  from  its 
property  and  applying  the  same  in  payment  of  the  rates,  taxes,  and  outgoings, 
and  the  administration  expenses  of  the  company. 

5.  Prior  to  the  month  of  June,  1885,  1,850  51.  shares  in  the  capital  of  the 
company  had  been  issued,  and  the  sum  of  5,690/.  had  been  paid  up  thereon; 
70  of  the  said  shares  have  been  fully  paid  up,  and  3/.  per  share  on  each  of  the; 
•others.  Your  petitioner,  W.  H.  K.,  holds  100  of  the  said  shares,  upon  which  the 
sum  of  Zl.  per  share  has  been  paid  uj),  and  your  petitioner,  T.  P.,  holds  25  of 
the  said  shares,  upon  which  3/.  per  share  has  been  paid  up.  Your  said  peti- 
tioners have  respectively  held  their  said  shares  for  several  years. 

6.  On  or  about  the day  of  the  Registrar  of  Joint  Stock  Companies 

in  England,  pursuant  to  sect.  7  of  the  Comj)anies  Act,  1880,  struck  the  name 
of  the  company  off  the  register  of  comj)anies  kept  by  him  in  accordance  witli  the 
Companies  Act,  1862,  and  notice  thereof  was  published  by  him  in  the  Lojidon 
Gazetie  on  the  17th  July,  1885.  It  is  alleged  by  the  Registrar  of  Joint  Stock 
Companies,  and  your  petitioners  have  no  reason  to  doubt,  that,  before  striking 
off  the  company's  name  as  aforesaid,  the  Registrar  of  Joint  Stock  Companies 
duly  sent  the  notices,  and  otherwise  complied  with  the  provisions  contained  in 
paragraphs  1,  2,  and  3  of  clause  7  of  the  said  Act;  but,  through  the  lu'gligence 
of  the  company's  secretary,  the  several  notices  sent  to  the  company,  in  accordance 
with  those  provisions,  were  not  communicated  to  the  directors  or  members  of  the 
(•ompany,  nor  did  the  notice  (published  in  the  London  Gazette  pursuant  to 
paragraph  (3)  of  such  section)  come  to  the  knowledge  of  the  company's  directors 
until  after  the  company  had  been  struck  off  the  register. 

7.  W.  11.  K.  and  T.  P.,  your  petitioners,  were  not  at  anj-^  time  aware  that 
proceedings  were  being  taken  with  a  view  to  striking  the  comjiany's  name  off  the 
register.    Nor  was  the  company  at  any  time  aware  thereof,  save  as  aforesaid. 

8.  On  the  17th  July,  1885,  the  company  was  carrying  on  business  and  was  in 
operation,  that  is  to  say,  it  was  in  possession  of  the  property  aforesaid  and  of 
divers  other  assets,  and  was  receiving  the  income  arising  from  such  property, 
and  paying  the  outgoings  in  connection  therewith,  and  was  negotiating  for  the 
sale  or  leasing  of  further  parts  of  such  property.  The  property  of  the  company, 
exclusive  of  unpaid  or  uncalled  capital,  is  of  the  value  of  2,500/.,  and  tlie  debts 
■of  the  company  do  not  exceed  200/. 

9.  Your  petitioners  feel  aggrieved  by  the  name  of  the  company  having  been 
struck  off  the  register,  and  it  is  just  and  equitable  it  should  be  restored  to  the 
register. 

\o\\v  petitioners  therefore  humbly  jiray  as  follows:  — 

J .  That  the  name  of  the  company  may  be  restored  to  the  register  of  com- 
panies in  England,  and  that  the  Registrar  of  Joint  Stock  Companies 
may  be  directed  to  advertise  in  his  official  name  in  the  Loudon 
Gazette  the  order  of  the  Court  to  be  made  on  this  petition: 
2.  Or  that  such  further  or  other  relief  may  be  given  as  to  this  Honourable 
Court  may  seem  meet. 

And  your  petitioners  will  ever  praj^,  ts.c. 

Note.— It  is  intended  to  serve  tins  petition  on  the  Registrar  of  Joint  Stock 
'Companies. 
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restoration. 


Li  pen  the  petition  of  the  Ilollinwood  Estate  Company,  Limited:  Form  666. 

And  the  above-named  company  by  their  counsel  undertaking  to  send  in  to  the    — 

Registrar  of  Joint  Stock  Companies   (now  the  Eegistrar  of  Companies)   their   Order  on 
returns  now  in  arrcar:  f_  .^ ^..  „ 

This  Court  doth  order  that  the  name  of  the  above-named  Ilollinwood  Estate 
'(^ompany,  I>imited,  be  restored  to  the  register  of  joint  stock  companies.  And, 
j)ursuant  to  the  Companies  Act,  1880  (now  sect.  242  (6)  of  the  Consolidation 
Act,  1908),  the  said  Hollinwood  Estate  Company,  Limited,  is  to  be  deemed  to 
liave  continued  in  existence  as  if  the  name  had  never  been  struck  off. 

And  it  is  ordered  that  the  Eegistrar  of  Joint  Stock  Companies  do  advertise 
tliis  order  in  his  oflBcial  name  in  the  London  Gazette.  And  it  is  ordered  that 
the  petitioners  do  pay  to  the  Registrar  of  Joint  Stock  Companies  his  costs  of 
and  occasioned  by  the  said  j)ctiti()n,  such  costs  to  be  taxed  by  the  taxing  master. 
HolVwwood  Estatp  Co.,  Lunited  (Chitty,  J.,  15th  December,  1886.  A.  203), 
W.  N.  (1887)  17. 


The  present  jurisdiction  to  make  the  order  tor  restoration  is  given  l)y 
sect.  242  (6)  of  the  Companies  Act,  1908  (sect.  7  of  the  Companies  Act,  1880, 
amended  by  sect.  26  of  the  Companies  Act,  1900). 

Sect.  7  of  the  Act  of  1880  was  a  singular  specimen  of  drafting.  By  para- 
graph (4)  the  company  was  to  be  dissolved,  yet  by  paragraph  (5)  it  was  still 
to  be  regarded  as  in  existence,  for  it  might  feel  aggrieved  and  apply  to  be 
restored  to  the  register;  further,  by  paragraph  (4),  it  was  "provided  that  the 
liability  of  every  director,  managing  officer,  and  member  of  the  company  should 
continue  and  might  be  enforced  as  if  the  company  had  not  been  dissolved  "; 
and  finally,  notwithstanding  the  dissolution,  the  company  might  be  wound  up 
by  the  Court.     AiKjlo-.Lmerican,  ^-c.  Co.,  (1898)  1  Ch.  100. 

There  have  been  many  cases  of  restorations  under  the  Act  of  1880,  and  con- 
sidering the  many  hundreds  of  companies  which  have  been  struck  off  the 
register,  it  is  surprising  that  more  cases  for  restoration  have  not  occurred.  A 
company  which  is  being  wound  uj)  is  still  in  operation  within  the  section. 
Fiitaiicial  Coiporation,  27  S.  J.   199;    Estates  Investment  Co.,  Ibid.  585. 

Ordei's  for  restoration  have  usually  been  made  by  the  winding-up  judge,  and 
by  judges  exercising  his  jurisdiction,  I'.ff.,  Form  695  in  Part  II.,  10th  ed.; 
but  Nortii,  J.,  held  that  he  also  had  jurisdiction  (jCity  Lands  Investment  Gor- 
Ijoratiati,  W.  N.  (1897)  162);  and  although  Buckley,  J.,  appears  to  have  enter- 
tained some  doubt  whether  the  apj)lication  ought  not  to  be  made  to  the  winding- 
up  judge,  Kckewich,  J.,  made  an  order  in  Clmco  {Pfo-aguay^  Land  Co.,  W.N. 
(1901)  124.     See  also  Part  II.  p.  727. 

Before  the  Act  of  1900  was  passed  it  was  lield  that  a  creditor  was  not  a 
person  ''  aggrieved  "  witliin  the  jncaning  of  sub-sect.  5  of  sect.  7  of  the  Act 
of  1880  (Ai»fflo-A>nericaii,  ^'•c.  Co.,  (1898)  1  Ch.  100);  but  this  was  altered 
by  the  Act  of  1900  (see  now  the  Act  of  1908,  s.  242  (6)).  As  a  result,  neither 
the  company,  nor  a  member,  nor  a  creditor,  can  now  obtain  a  winding-up  order 
without  first  restoring  the  company's  name. 

The  petition  should  be  intituled  "  In  the  matter  of  the  Companies  (Con- 
solidation) Act,  1908,  and  of  the  Comj)any."  .Iolu(Hnesl)ur(j  Mining  and  General 
Syndicate,  W.  N.  (1901)  46.  The  same  case  shows  that  the  liquidator  of  a 
company  in  course  of  winding-uj)  cannot  petition  in  his  own  name  alone,  but 
must  add  the  company  as  a  petitioner. 

For  further  orders,  see  Part  II.  pp.  728,  729.  When  a  company  is  in 
winding-up  it  is  not  the  practice  for  the  order  to  require  the  returns,  which 
ought  to  have  been  sent  in  previously  to  the  winding-up,  to  be  made  to  the 
Registrar.     Johannesburg  Mining  and  General  Syndicate,  W.  N.    (1901)   46. 
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In  a  case  of  Brown-Baylei/a  8teel  IVoika,  21  T.  J^.  1.1.  375,  JJuckley,  J., 
dealing  with  this  point,  referred  to  the  returns,  &c.,  which  had  to  bo  made 
under  sects.  26  and  45  of  the  Act  of  1862,  and  sect.  19  of  the  Act  of  1900  (see 
now  Companies  Act,  1908,  s.  26),  and  complained  of  the  frequency  with  which 
the  duties  as  to  making  returns  were  neglected,  and  while  pointing  out  that 
he  had  no  power  to  impose  a  penalty  (on  ordering  restoration  of  a  company's 
name)  he  simply  made  an  order  that  the  name  of  the  company  should  be 
restored  on  the  terms  of  its  making  the  proper  returns  and  paj'ing  the  costs 
of  the  Board  of  Trade,  and  omitted  the  usual  direction  that  the  company 
should  "  bo  deemed  to  have  continued  in  existence  as  if  its  name  had  never 
been  struck  off,"  thus,  it  was  suggested,  leaving  officers  and  members  of  the 
company  under  possible  liabilities.  It  would,  however,  seem  that  tlie  omission 
did  not,  in  fact,  have  this  effect. 

The  Court  must  be  satisfied  before  restoring  the  company's  name  that  some 
object  is  to  be  gained  by  the  restoration,  e.g.,  that  some  debts  or  calls  aro 
unpaid,  North,  J.     Carpenter  v.  Patent  Boat  Co.,  1  Meg.  C.  R.  26. 

Thus,  in  British  Incandescent  Heating  Syndicate,  9  Feb.,  1904,  Byrne,  J., 
dismissed  the  application  to  restore  with  costs  when  the  only  apparent  objects 
of  the  restoration  were  to  save  the  stamp  duty  i)ayablc  on  a  reconstruction,  and 
to  obtain  payment  of  certain  costs. 

As  to  a  vesting  order  after  dissolution,  see  Taylor's  Agreement  Trusts,  (1904) 
2  Ch.  737;  Re  Higginson,  (1899)  1  Q.  B.  385;  Bomore  Rnad  (No.  9),  (1906) 
1  Ch.  359. 
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CHAPTEli  XVIII. 

Ill  the  iligh  Ct  of  Justice,  190—,  A.  No.  — — .     J«orm  667. 

Chancery  Division. 

Mr.  Justice  .  Between  [A.],  Plaintiff,  Common  form 

and 
'  [The  — —  Coy,  Limtd,  B.,  C,  and  D.j,  Defendants. 

George  the  Fifth,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Irehind  and  of  the  British  Dominions  beyond  the  Seas,  King, 
Defender  of  the  Faith. 

To   [The Coy,  Limtd.  of  :     15.,   of      -     ;     C,   of  —    :     and    D., 

of ]: 

We  command  you  that  within  eight  days  after  the  service  of  this  writ  on 
you.  inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to  be 
entered  for  you  in  an  action  at  the  suit  of  A.,  and  take  notice  that  in  default 
of  your  so  doing  tlie  plaintiff  may  ])rocec!d  therein,  and  judgment  may  i)e  given 
in  your  absence. 

Witness,  Robert  Threshie,   Earl  Loreburn,   Lord    High  Chancellor  of  Great 

Britain,  the  day  of ,  in   the  year  of  our   Lord   one   thou.sand    nine 

hundred  and . 

Mptndum  to  be  subscribed  on  the  writ. 

X.B. — This  writ  is  to  be  served  within  twelve  calendar  months  from  the  date 
thof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the  laab 
renewal,  including  tlie  day  of  such  dat*;,  and  not  afterwards. 

The  defendant  [or  defendants]  may  appear  hereto  by  entering  an  appearance 
[or  appearances]  either  personally  or  by  solor  at  the  Central  Office,  Royal 
Courts  of  Justice,  London. 

Indorsements  t-o  be  made  on  the  xvrit  before  issue  thof. 

The  plaintiff's  claim  is  for,  &c. 

[See  Forms  669  et  seq.,  infra.] 

This  writ  was  issued  by  the  sd  plaintiff,  who  resides  at ;    or  This  writ 

was  issued  by  E.  F.,  of  ,  whose  address  for  service  is  ,  solor  for  the  sd 

plaintiff,  who  resides  at  ;    or  This   writ   was  issued   by  G.   H.,  of  , 

whose  address  for  service  is  — — ,  agent  for ,  of  ,  solor  for  the  sd 

plaintiff,  who  resides  at  [mention  the  city,  town,  or  parish,  and  also  the 

name  of  the  street  and  number  of  the  house  of  the  plaintiff's  residence,  if  any]. 

Indorsement  to  be  made  on  the  writ  after  service  thof : 

This  writ  was  served  by  me  at  — — -  on  the  defendant on  ,  the 

day  of ,  19—. 

Indorsed  the day  of ,  19 — . 

(Signed) 
(Address) 
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Form  667  ^"  *'^®  ^^'^^  ^^  "^  company  in  li(|uid!ifion  the  plaintiffs'  address  should  run:  — 

*_  " ,  plaintiffs,  who  arc  a  company  in  liquidation.     The  liquidator  is  Iname 

of  liquidator'],  of  [addrcnK  of  liquidator]."     Sec  Ann.  Pr.  1912,  App.  A.  p.  2. 

In  the  case  of  a  foreign  corporation  registered  in  England  (see  Ann.  Pr. 
1912,  Ord.  IX.  r.  8  (nn),  p.  60.  '"Foreign  Corporation — Service  in  England," 

&c.)    the   plaintiffs'    address   should    run    thus: — " ,    plaintiffs,    who   arc    a 

foreign  corporation  registered  in  England  under  sect.  274  of  the  Companies 
(Consolidation)  Act,  1908.  The  registered  name  and  address  of  the  person  to 
be  served  are  '[here  add  registered  name  and  address]."  See  Ann.  Pr.  Vol.  11. 
p.  2;  and  as  to  affidavit  of  service,  see  App.  B.  Pt.  I.  No.  4a. 

As  to  the  title  and  assignment  of  action  in  the  case  of  debenture  actions,  see 
Part  III.  10th  ed.  p.  475. 

See  E.  S.  C.  1883,  Appendix  A.  for  other  forms  of  writ. 

Ord.  XX.  r.  4,  provides  that: 

"  Whenever  a  statement  of  claim  is  delivci-ed,  the  plaintiff  maj'  therein  alter, 
modify,  or  extend  his  claim  without  any  amendment  of  the  indorsement  of  th(.' 
writ." 

But  this  does  not  apply  where  tiie  claim  is  tiled,  h'hirjdoii  v.  Kirk,  37  (".  I>. 
141. 

As  to  service,  by  sect.  116  of  the  Companies  (Consolidationj  Act,  1908,  a 
document — which  includes  .summons,  notice,  order  and  other  legal  process  and 
registers — may  be  served  on  a  company  i)y  heaving  it  at  or  sending  it  by  post 
to  the  registered  office  of  the  company.  ,g 

Sect-  116  must  ho,  read  in  conjunction  with  sect.  26  of  the  I.,  .rpretation 
Act,  1889,  which  runs  thus: — Where  an  Act  2>assed  after  the  commencement  of 
this  Act  authorizes  or  requires  any  do<uiment  to  be  served  by  post,  whether  the 
expression  "  serve  "  or  the  expression  "  give  "  or  "  send  "  or  any  other  ex- 
pression is  used,  then,  unless  the  contrary  intention  appears,  the  service  shall 
be  deemed  to  be  effected  by  properly  addressing,  prepaying  and  posting  a  letter 
containing  the  document,  and,  unless  the  contrary  is  proved,  to  be  effected  at 
the  time  at  which  the  letter  would  be  delivered  in  the  ordinary  course  of  i)0st. 

Ord.  IX.  r.  8,  of  R.  S.  C,  provides  that  in  the  absence  of  any  statutory 
provision  regulating  the  service  of  any  ])rocess,  everj'  writ  of  summons  issued 
against  a  corporation  aggregate  may  be  served  on  the  mayor  or  other  head 
officer,  or  on  the  town  clerk,  clerk,  treasurer,  or  secretary  of  such  corporation. 
.  .  .  And  where  by  any  statute  provision  is  made  for  service  of  any  writ  of 
summons,  bill,  petition,  summons,  or  other  process  upon  any  corporation,  or 
upon  any  society  or  fellowship,  or  anj'  body  or  number  of  persons  whether 
corporate  or  incorporate,  everj'  writ  of  summons  may  be  served  in  the  manner 
so  provided.  The  words  in  the  above  rule  referring  to  statutory  provision 
include  sect.  116  of  the  Companies  (Consolidation)  Act,  1908,  so  far  as  regards 
companies  subject  to  that  Act,  and  accordingly,  if  a  company  registered  i)i 
Scotland  or  Ireland  is  to  be  served  with  a  writ  issued  in  England,  service  must 
be  in  accordance  with  sect.  116  of  the  Companies  (Consolidation)  Act,  1908, 
and  not  at  a  branch  office  in  England  {Wood  v.  Anderston  Foundry  Co.,  36 
W.  R.  918;  Watkin  v.  Scottish  Imperial  Insurance  Co.,  23  Q.  B.  D.  285),  and 
liberty  to  so  serve  out  of  the  jurisdiction  must  be  obtained.  See  the  above 
cases,  and  Watkins  \.  Caledonian  Radtvay  Co.,  (1892)  1  Q.  B.  823;  Ann.  Pr. 
notes  to  Ord.  IX.  r.  8;  see  also  Logan  v.  Bank  of  Scotland,  (1904)  2  K.  B. 
495,  which  shows  that  a  Scottish  corporation  is  for  some  purposes  a  foreign 
corporation. 

In  a  recent  case  {RylamW  Glass  EngrariHg  Co.  v.  Phaniix  Co.,  (^1911)  2 
Ir.  R.  532),  the  plaintiff,  as  a  further  security,  registered  the  letter,  enclosing 
the  writ,  and  bona  fide  believing  that  the  writ  would  be  delivered  in  ordinary 
course  of  post,  signed  judgment  on  non-appearance  immediately  after  expira- 
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fioM  of  the  period  allowed  for  appearance.     In  fact,  owing  to  the  registration,     Form  667. 

the  lettei'  was  delayed  a  day:   Held  that  the  judgment  must  be  set  aside  as ~ 

prematurely  signed. 

If  a  foreign  corporation  carries  on  its  business  in  this  country  in  such  a  way 
that  it  may  be  said  to  be  resident  here,  English  process  may  be  served  upon  it 
in  the  manner  provided  by  Ord.  IX.  r.  8.  iSetvhy  v.  Van  Oppen,  L.  K.  7  Q.  B. 
793;  Ilac/giit  v.  Comptoir  d' Escompte  de  Paris,  23  Q.  B.  D.  519;  La  Bourgogne, 
(1899)  1  P.  1,  12,  affirmed  by  the  House  of  Lords,  (1899)  A.  C.  431;  Compagnie 
Generale  Transatlantique,  (1899)  A.  C.  431;  Bnnlop  Pneumeitie  Tyre  Co.  v. 
.Irtien  Gesellschaft  jur  Motor,  6sc.,  (1902)  1  K.  B.  342,  349;  Ttr  Brcrfi,  Ltd.  v. 
Ilnve,  (1906)  A.  C.  455;  supra,  p.  95. 

'l"o  make  a  foreign  company  liable  Ui  be  sued  as  carrying  on  l)usiness  in 
iOngland,  the  business  carried  on  must  be  the  business  of  the  company,  not 
work  merely  ancillary  thereto.  Allison  v.  I>idependent  Press  Cable  Assoc, 
28  T.  L.  R.  128  (C.  A.).  The  foreign  company's  agent  renting  an  office  with 
tiie  name  of  the  company  painted  up  and  selling  the  company's  goods  is 
enough  {Haecluirin  Corp.'w.  Cliemtsrhe  Fobrik.  (1911)  2  K.  B.  516);  or  having 
au  office  in  England  with  a  board  of  directors,  though  only  financial  business 
is  transacted  there.  Actiexschkabt  Doinxkl  llrmdcx  v.  Grond  Trunk  Pacific 
RoAlway,  28  T.  L.  R.  28  (C.  A.). 

It  does  not  follow  that  because  the  companj-  is  registered  in  England,  and 
tlic  action  relates  to  its  shares,  the  Court  will  allow  the  writ  to  be  served  in  a 
foreign  country  on  a  necessary  party  residing  there.  T^opex  v.  Ch<ivarri,  W.  N. 
(1901)  115. 

Foreign  companies  carrying  on  business  in  the  L'nited  Kingdom  must  now 
file  with  the  registrar  the  name  and  address  of  some  person  authorized  to 
accept  service  of  process  and  notices.  Companies  (Con.solidation)  Act,  1908. 
s.  274  (1)  (c). 

As  to  proving  service,  see  sect.  116  of  the  Act. 

As  to  treating  service  as  valid  notwithstanding  irregularities,  sec  Ord.  f^XX. 
r.  1.     Dickson  v.  Law,  (1895)  2  Ch.  62. 

Substituted  service  may  be  ordered  of  a  writ  for  service  within  the  juris- 
diction when  defendant,  knowing  of  the  issue  of  the  writ,  has  gone  out  of  the 
jurisdiction  to  avoid  service  of  it.     Jay  v.  Budd,  (1898)  1  Q.  B.  12. 

As  to  the  costs  of  substituted  service,  see  Flntan  v.  Cvllen,  81  li.  T.  402: 
W.  N.  (1899)  206. 

As  to  re-service  of  amended  w  rit,  see  .lumii'irn  Ruihroy  Co.  v.  Colonial  Bank. 
(1905)  1  Ch.  677. 

.Vs  to  service  out  of  the  jurisdiction,  see  Ord.  XI.  Ann.  Pr.  1912.  p.  75. 


Indorsements. 
[Plaintiff,  the  coj.     Defendant,  the  shareholder.] 


Form  668. 

Special  for 
caU. 


Statement  of  Claim. 


The  plaintiff  coy's  claim  i«  for  calls  due  from  the  defendant  as  a 
member  of  the  plaintiff  coy,  and  for  intere.st  thereon. 
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Form  668.  Particulahs. 

15th  January,  19 — .  To  call  of  21.  per  share  made  the  1st 
of  October,  1904,  and  payable  this  day  on  100  ordi- 
nary shares  in  the  capital  of  the  plaintiff  coy  stand- 
ing- in  the  name  of  the  defendant  £200 

Interest  from  15th  January,  1905,  to  date,  at  the  rate  of 

10  p.c.p.a.,  payable  under  the  coy's  arts  of  asson...  20 

Amount  due £220 

And  the  sum  of  £ [or  such  sum  as  may  be  allowed  on  taxafioii] 

for  costs;  and  also,  in  case  the  plaintilf  obtains  an  order  for  sub- 
stituted service,  the  further  sum  of  £ .     If  the  amount  claimed 

be  pd  to  the  plaintiffs  or  their  solors  or  agents  within  four  days  from 
the  service  hereof,  further  jiroceedings  will  be  stayed. 

Place  of  trial  ■ -. 

(Signed) . 

Calls  arc  commonly  sued  for  on  a  writ  specially  indorsed  in  accordance  with 
Ord.  III.  r.  6,  of  the  llules  of  the  Supreme  Court.  And  then  application  is 
made  under  Ord.  XIV.  for  an  order  to  enter  judgment  forthwith.  See  further 
Annual  Practice,  notes  to  Ord.  XIV.,  and  Funre  Electric  Co.  v.  PhiUijiart,  38 
L.  T.  525.  "  The  delivery  of  statements  of  claim  shall  be  regulated  as 
follows: — (a)  Where  the  writ  is  specially  indorsed  under  Ord.  III.  r.  6,  no 
further  statement  of  claim  shall  be  delivered,  but  the  indorsement  on  the  writ 
shall  be  deemed  to  be  the  statement  of  claim,  (b)  Subject  to  the  provisions  of 
Ord.  XIII.  r.  12,  as  to  filing  a  statement  of  claim  where  there  is  no  appearance, 
no  statement  of  claltn  ahall  be  delivered  unless  the  same  be  ordered  under 
Ord.  XXX.  or  Ord.  XVIIIa.  r.  3.  (c)  Where  delivery  of  a  statement  of  claim 
is  ordered  the  same  shall  be  delivered  within  the  time  specified  in  the  order,  or, 
if  no  time  be  so  specified,  within  twenty-one  days  from  the  date  of  the  oi-der, 
unless  in  either  case  the  time  be  extended  by  the  Court  or  a  judge."  Ord.  XX. 
r.    1. 

An  indorsement  of  a  claim  for  interest  on  a  writ  of  summons,  in  order  to  be 
a  good  special  indorsement  within  the  meaning  of  Ord.  III.  r.  6,  and  Ord.  XIV. 
r.  1,  must  show  either  thi\t  the  interest  claimed  is  payable  under  an  agreement, 
or  that  it  is  fixed  by  statute.  Gold  Ores  Reduc.  Co.  v.  Parr,  (1892)  2  Q.  13. 
14.  And,  as  appears  from  this  case,  the  defect  was,  upon  an  application  for 
summary  judgment  under  Ord.  XIV.,  fatal,  and  could  not  be  made  good  by 
affidavit  evidence;  nor  could  the  defect  be  cured  by  amendment  without 
rendering  a  fresh  application  under  Ord.  XIV.  necessary.  Paxton  v.  Balrd, 
(1893)  1  Q.  B.  139.  But  now  paragraph  (b)  of  Rule  1  of  Ord.  XIV.  allows 
some  scope  for  amendment;  and  where  unconditional  leave  to  defend  has  been 
given  on  account  of  a  technical  defect  in  the  writ,  the  plaintiff  may,  after  the 
defect  has  been  cured,  apply  again  for  final  judgment.  Dombey  ^  Son  v. 
Playjair  Bros.,  (1897)  1  Q.  B.  368;  and  see  Annual  Practice,  notes  to  Ord.  XIV. 
r.   1   (b). 

As  to  restraining  calls  and  enforcement  it  was  held  by  Hamilton,  J.,  in 
TatJiam  v.  Palace  Pestaurants,  53  Sol.  J.  713,  on  an  application  for  an  injunc- 
tion, that  the  Court  will  not  restrain  a  call  or  the  enforcement  thereof  even 
where  the  shareholder  has  commenced  an  action  to  try  the  question  as  to  his 
liability— for  in  the  action  he  can  by  resisting  payment  get  the  question 
settled  without  an  injunction. 


FOKMS.  1'34J] 

The  pit  coy's  claim  is  for  moneys  due  from  the  dft  as  a  member  of    Form  669. 

the  pit  GOV,  in  respect  of  2,250  shares  of  11.  each  held  by  him  in  the   '^  , 

^  -  ^  1  c  <'Ompany  s 

capital  of  the  pit  coy,  with  interest  thereon  at  the  rate  of  10  p.c.p.a.  (jiaim  for  calls 

under  the  terms  of  clause  18  of  the  pit  coy's  arts  of  asson.  '^°^  interest. 

The  following-  are  the  particulars:  — 

1911.  To  amount  due  on  application  2s.    6d. 

Feb.  28th.         per  share  £281 

Interest  thereon  to  date  of  MT.'it 

To  amount  due   on  allotment,   5s.   per 

share      

Interest  thereon  to  date  of  writ 

Nov.  23rd.    To  amount  of  call  of  2s.  6^.  per  share 

due  this  day     281 

Interest  thereon  to  date  of  writ 


The  pits  also  claim  interest  on  the  sum  of  1,125^.  at  the  rate  of 
10  p.c.p.a.,  under  clause  18  afsd,  until  payment  or  judgment. 


£281  5 

n 

3  12 

0 

562  10 

0 

7  4 

0 

281  5 

0 

2  16 

0 

£1,138  12 

0 

Claim  where 


The  pit  coy's  claim  is  for  inoiieys  due  from  the  dft  in  respect  of  100    Form  670. 

shares  in  the  capital  formerly  held  by  the  dft,  but  forfeited  on  the 

day  of       ■     .  shares 

,^  forfeited. 

rARTICULARS. 

15th  November,  1907.     To  call  of  21.  per  share,  payable 

this  day,  in  respect  of  the  above-mentd  shares £200 

To  interest  thereon  from  the da^'  of to  the  15th  of 

March,  1907,  when  such  shares  were  forfeited,  at  the 
rate  of  —  p.c.p.a.,  as  provided  by  the  arts  of  asson  of 
the  pit  coy   30 


£230 


To  interest  on  the  sd  sum  of  230Z.  from  the  sd  15th  of 

March,  1907,  to  the day  of  ,  at  the  rate  of 

6  p.c.p.a.,  as  provided  by  the  pit  coy's  arts  of  asson  ...  23 

Total  amount  £253 


IPlt,C.  D.;di%A.]  Form  671. 

The  pit's  claim  is  for  33Ui.,  amount  of  first  call  of  5s.  per  share  on  •"-'I'limforcMJi. 
2,120  shares  of  \l.  each,  held  by  the  dft  in  the  pit  coy  (being  a  coy 
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Form  671.  incorporated  under  the  Cos  (Consolidation)  Act,  1908),  due  by  the  dt't 
to  the  pit  coy  on  the  18th  day  of  Oct.,  1909,  in  accordance  with  the 
terms  of  the  prospectus  of  the  pit  coy,  and  of  which  shares  the  dft  is 
the  registered  holder,  whereby  an  action  has  accrued  to  the  pit  coy, 
and  51.  4s.  6d.  for  interest  at  the  rate  of  lOl.  p.c.p.a.  on  the  sd  sum 
of  5301.,  being-  the  amount  of  the  above  first  call  from  the  date  of  such 
call  to  the  date  hof,  and  which  amount  of  interest  became  due  and 
payable  pursuant  to  clause  18  of  the  arts  of  asson  of  the  pit  coy. 


1909. 
18 til    Oct. 
23rd  Nov. 


Particii.aks. 

To  amount  of  first  call  of  5s.  per  share  on 

2,120  shares  of   1/.   each   £5:]0     0     0' 

To  amount  of  interest  on  same  at  the  rate 

of    10?.    |).c.    from    the    18th    day    of 

October,   1909    .".     4     C 


£585     4     G. 


Place  of  Trial,  Middlese.x. 

(Sig-ned)         X.  and  Y. 

And  the  sum  of  3/.  5,s'.  ( (jr  such  sum  as  may  be  allowed  on  taxation) 
for  costs.  If  the  amount  claimed  be  pd  to  the  pits  or  their  solors 
within  four  days  from  the  service  hof.  ]iroceedinj?s  will  he  staved. 


Form  672.    ^^  the  High  Ct  of  Justice, 

eh  Divisior 

Between  the 


Notice  by 
advertise- 
ment to 
defendant 


King-'s  Bench  Division. 


—  Coy,  Limtd,  Pits, 
and 
-,  Dft. 


To  the  above-named  dft. 


Take  notice  that  this  action  was  on  the  30th  day  of  September,. 

,  commenced  against  you,  and  that  the  pits  by  their  ^vrit  of 

summons  claim  the  sum  of  375?.   for  moneys  in  which  you,  as  a 

member   of  The  Coy,  Limtd,   were  indebted  to  that  coy   for 

balance  of  allotment  money  of  12s.  (id.  per  share  on  500  shares  in  the 
sd  coy  allotted  to  you  as  such  member  at  your  request,  and  for  a  call 
of  5s.  per  share  upon  the  500  shares  in  the  sd  coy  of  which  you  were 
the  registered  holder,  and  also  175/.  13s.  8f?.  for  interest  on  the  afsd 
amount  under  Art.  15  of  the  arts  of  asson  of  the  sd  coy,  which  sd 
moneys  were,  under  and  by  virtue  of  two  several  indentures,  dated 
resply  the  17th  June,  1904,  and  30th  Jidy,  1904,  absolutely  assigned 
to  and  became  vested  in  the  pits,  express  notice  whereof  in  writing 
was  given  you  on  or  about  the  13th  August,  1904. 


FORMS. 

And  further  take  notice  that  the  Ct  has,  by  order  dated  the  9th  day 

of  October, ,  authorized  service  of  the  sd  writ  of  summons  upon 

you  by  sending-  a  copy  thof  and  a  copy  of  the  sd  order  by  a  prepaid 

post  letter  addressed  to  you  at Lane,  E.G.,  and  by  the  insertion 

of  one  advertisement  in  the  Times  and  Daily  Telegraph  newspapers 
of  the  issue  of  the  sd  writ,  and  of  the  sd  order.  And  further  take 
notice  that  you  are  required  to  appear  to  the  sd  writ  of  summons 
within  eight  days  after  the  insertion  of  the  last  of  the  sd  adver- 
tisements in  manner  afsd,  inclusive  of  the  day  of  such  insertion,  and 
that  in  default  of  your  so  doing-  the  plte  may  proceed  therein,  and 
judgment  may  be  given  against  you  in  your  absence. 

Dated  15th  day  of  October,  — . 

&  Co., Street,  E.G., 

Solors  for  the  Pits. 
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As  to  service  by  advertisement,  see  R.  S.  C,  Ord.  IX.  r.  2. 


The  plaintiflt's  claim  is  for  money  received  by  the  dfts  for  the  pit's  Form  6T3. 

use,  that  is  to  say,  for  return  of  500Z.,  being-  amount  pd  by  pit  to  daimfor 

dft  as  deposit  upon  applicon    for    1,000    preference  shares  of    51.  ^^J^^J^^y^^*^^^ 

each  in  the  dft  coy,  which  applicon  wa.s  withdrawn  by  the  pit  before  ^pPffcuti^n'^ 

allotment  to  him.  *°';;!5'"'^' 

-withdrawn 

before 

Particulars.  allotment. 

13th  May,  1908.  To  amount  pd  by  pit  to  dft  coy,  being- 
10s.  per  share  on  applicon  for  1,000  preference  shares 
of  51.  each  in  the  dft  coy  now  returnable  to  pit,  he 
having,  before  allotment  of  such  shares  to  him,  with- 
drawn his  said  applicon  


£500 


Where  the  writ  is  specially  indor.scd  no  further  statement  of  claim  is  to  be 
delivered,  but  the  indorsement  on  the  writ  is  to  be  deemed  to  be  the  statement 
of  claim.    R.  S.  C,  Ord.  XX.  r.  1  (a). 


[Pit,  A.;  dft.  The  Coy.  Limtd.]  Form  6T4. 

The  pit  claims:  i       if     Rescission  c« 

1.  A  declaration  that  he  was  induced  to  take  100  shai-es  in  the  dft  contractu, 
coy  by  misrepresentation  and  non-disclosure  of  material  facts .  take  8hai*.-s. 

2.  Rescission  of  the  contract  to  take  such  shares  and  rectification  of 
the  register  of  members  of  the  dft  coy  by  the  removal  of  his  name. 

3.  Repayment  of  the  amounts  pd  by  him  on  the  sd  shares  with 

interest. 

4.  An  injunction  to  restrain  tlie  dft  coy  from  making  or  attempting 
to  enforce  by  action  or  otherwise  any  call  in  respect  of  the  sd  sliares. 

•4  R 
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Form  674. 


The  above  form  can  bu  used  where  there  is  no  case  of  fraudulent  misrepre- 
sentation, and  the  plaintiff  claims  relief  merely  on  the  groiuid  of  non-dis- 
closure or  innocent  misrepresentation.     See  supra,  pp.  186,  204. 

Sometimes  in  such  circumstances  there  may  be  a  case  against  the  diroctorf* 
under  sect.  84  of  the  Companies  (Consolidation)  Act,  1908,  replacing  the 
Directors'  Liability  Act,  1890  (see  supra,  p.  208  et  seq.)\  and  if  so,  the 
directors  can  be  made  defendants  along  with  the  company.  Frankenburi/  v. 
Grmt  Horseless  CarrMf/e  Co.,  (1900)  1  Q.  B.  504.  See  notes  to  next  form,  and 
the  following  claim  can  be  added:  — 


5.  Or,  iu  the  alternative,  for  a  declaratiou  that  the  dfts, and 

,  are,  under  sect.  84  of  the  Cos  (Consolidation)  Act,  1908  i  th(^ 

Directors'  Liability  Act,  1890),  liable  to  pay  the  pit  compensation 
for  the  loss  sustained  by  him  by  reason  of  untrue  statements  con- 
tained in  the  sd  pro.spectus,  and  judgment  against  such  dfts  for  tlie 
payment  of  such  compensation. 

As  to  the  Directors'  Liability  Act,  1890  (now  embodied  in  sect.  84  of  the 
Act  of  1908),  see  supra,  pp.  208  et  seq. 

The  following  is  another  form,  sometimes  osed  instead  of  clauses  1  and  2, 
above : — 

1.  To  have  the  contract  by  virtue  of  which  he  becomes  entitled  to sliarcs 

in  the  capital  of  the  defendant  company  set  aside  on  the  ground  that  he  was 
induced  to  enter  into  that  contract  by  misrepresentation  and  non-disclosure  of 
material  facts,  and  to  have  the  register  of  members  of  the  company  rectified  hj 
striking  out  his  name  as  the  holder  of  such  shares. 


Form  675. 

Rescission 
and  damages 
(fraud 
alleged). 


[Pit,  A.;  dfts,  tlie  coy,  and  A.,  B.,  and  C,  directors.] 
The  pit  claims: 

1.  A  declaration  that  ho  was  induced  to  take  200  shares  in  the  dft 
coy  by  the  fraudulent  misrepresentations  of  the  dfts. 

2.  Rescission  [as  in  Form  675  (2).] 

.3.  Damages  for  the  loss  occasioned  to  him  by  such  fraudulent 
misrepresentations . 

4.  An  injunction  [Form  675  (4).] 

5.  Or,  in  the  alternative,  as  against  the  dfts , ,  and , 

damages  for  the  loss  occasioned  to  the  pit  by  such  fraudulent  mis- 
representations, and  indemnity  against  all  liability  in  respect  of  such 
shares. 

The  above  form  can  be  used  where  the  prospectus  was  issued  before  18th 
August,  1890,  when  the  Directors'  Liability  Act,  1890,  came  into  operation,  if 
the  action  is  not  statute-barred.  That  Act  only  applied  to  prospectuses  and 
notices  issued  after  that  day,  and  accordingly  any  claim  for  damages  in  respect 
of  misrepresentation  in  a  prospectus  or  notice  previously  issued  must  be  made 
in  an  action  of  deceit.  See  supra,  p.  202.  In  8uch  an  action  fraud  must  be 
proved. 

The  form  may  also  be  used  where  the  claim  is  barred  by  lapse  of  time  under 
the  Directors'  Liability  Act,  1890  (p.  208),  but  is  not  barred  upon  the  footing 
of  an  action  of  deceit  (p.  202). 


FORMS. 

Some  persons,  instead  of  claiming  damages  (3),  claim  "To  have  judgment 
against  the  defendants  jointly  and  severally  for  the  repayment  of  the  amounts 
paid  by  the  plaintiff  upon  the  said  shares,  with  interest  "  ;  but,  of  course,  this 
may  not  cover  the  damages  sustained.  See  Mathias  v.  YetLs,  46  L.  T.  497, 
where  a  contract  was  rescinded  and  damages  awarded.  In  Redgrave  v.  Hurd, 
20  C.  Div.  1,  a  contract  was  rescinded,  but  the  claim  for  damages  failed  because 
-there  was  no  allegation  that  the  defendant  made  the  misrepresentations  com- 
plained of  fraudulently. 

It  is  enough  to  establish  at  the  hearing  a  case  for  inquiry  as  to  damages. 
See  Shepheard  v.  Bronmc,  (1904)  A.  C.  342,  348. 


Joinder  of  Parties. 

As  to  the  joinder  of  piaintitfs,  Ord.  X\I.  r.  1,  as  originally  framed,  com- 
menced with  the  words  "  All  persons  may  be  joined  as  plaintiffs  in  whom  the 
right  to  any  relief  claimed  is  alleged  to  exist,  whether  jointly,  sev(>rally,  or  in 
the  alternative";  but  for  these  words  the  words  in  italics  below  were  sub- 
stituted in  October,  1896,  and  the  rule  now  stands  as  follows:  — 

AH  pei'soiis  may  be  joined  in  one  action  as  plaintiffs  in  whom  any  right  to 
relief  in  respect  of  or  arising  out  of  the  same  transaction  or  series  of  trans- 
actions is  alleged  to  exist,  whether  jointly,  severally,  or  in  the  alternative, 
where  if  such  persons  brought  separate  actions  any  common  question  of  law  or. 
fact  ivould  arise;  provided  tliat,  if  upon  th^  application  of  any  defendant  it 
shall  appear  that  such  joinder  tnay  embarrass  or  delay  the  trial  of  the  action, 
the  Court  or  judge  may  order  separate  trials  or  make  such  other  order  as  may 
be  expedient,  and  judgment  may  be  given  for  such  one  or  more  of  the  plaintiffs 
as  may  be  found  to  be  entitled  to  relief,  for  such  relief  as  he  or  they  may  be' 
entitled  to,  without  any  amendment.  But  the  defendant,  though  unsuccessful, 
shall  be  entitled  to  his  costs  occasioned  by  so  joining  any  person  who  shall 
not  be  found  entitled  to  relief,  unless  the  Court  or  a  judge  in  disposing  of  the 
costs  shall  otherwise  direct. 

The  rule  in  its  old  form  was  dealt  with  in  Hmurthwaite  v.  Ilannay,  (1894) 
A.  C.  494;  Peninsidar  and  Oriental  Go.  v.  Tsune  Kijima,  (1895)  A.  C.  661; 
and  Carter  v.  Rigby,  (1896)  2  Q.  B.  113,  and  other  cases  referred  to  in  the 
Annual  Practice.  None  of  the  three  cases  referred  specially  to  actions  relating 
to  company  matters;  though  in  Carter  v.  Rlgby,  A.  L.  Smith,  L.  J.,  said  that 
he  read  Smurlhivaite  v.  Ilannay  "as  applying  to  both  contract  and  tort." 

But  in  Arnison  v.  Smith,  41  Ch.  D.  98  (C.  A.),  which  was  commenced  in 
1887,  when  the  rule  stood  in  the  old  form,  fifty-four  persons  who  had  severally 
taken  debenture  stock  in  a  company  sued  tlie  directors  for  damages  for  misre- 
presentation in  a  prospectus,  and  Kekewich,  J.,  held  that  the  forty  who 
appeared  at  the  trial  were  entitled  to  judgment,  although  each  of  them  had  a 
distinct  cause  of  action,  and  although  it  may  be  that  the  joinder  in  this  case 
was  irregular  under  the  old  rule,  it  would  be  regular  under  the  rule  as  amended 
in  1896. 

And  when  four  persons,  each  of  whom  had  separately  taken  debentures  on 
the  faith  of  the  statements  in  a  prospectus  and  covering  letter  issued  by  the 
directors  of  a  company,  joined  as  co-plaintiffs  in  an  action  against  the  directors, 
claiming  damages  for  misrepresentations  contained  in  the  prospectus  and  cover- 
ing letter,  Byrne,  J.,  held  that,  as  the  several  causes  of  action  were  the  same 
and  arose  out  of  the  same  transaction,  and  were  against  the  same  defendants, 
the  action  was  properly  constituted.  Brincqbier  v.  Wood,  (1899)  1  Ch.  393. 
.\nd  see  the  remarks  of  Byrne,  J.,  at  p.  397,  as  to  the  meaning  of  the  word 
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"transaction."  See  also  Waltem  v.  Green,  (1899)  2  Cli.  G9(>,  and  Pope  v. 
Hawtrey,  85  L.  T.  263. 

But  a  plaintiff  cannot  in  one  action  sue  directors  for  damages  for  fraudulent 
misrepresentation  inducing-  him  to  purchase  .shares,  and  also  on  behalf  of 
himself  and  the  other  members  for  ultra  rireg  payment  of  dividend.  St  rami 
V.  Lmvson,  (1898)  2  Q.  B.  44. 

By  Ord.  XVI.  r.  2,  "  Where  an  action  has  been  commenced  in  the  name  of 
the  wrong  person  as  plaintiff,  or  where  it  is  doubtful  whether  it  has  been 
commenced  in  the  name  of  the  right  plaintiff,  the  Court  or  a  judge  may,  if 
satisfied  that  it  has  been  so  commenced  through  a  bond  fide  mistake,  and  that 
it  is  necessary  for  the  determination  of  the  real  matter  in  dispute  so  to  do, 
order  any  other  person  to  be  substituted  or  added  as  plaintiff  upon  such  terms 
as  may  be  just."  The  Court  of  xippeal  has  held  that  where  an  action  has^ 
through  a  bond  fide  mistake,  been  commenced  in  the  name  of  the  wrong  person 
as  plaintiff",  the  fact  that  the  original  plaintiff"  has  no  cause  of  action  does  not 
take  away  the  jurisdiction  of  the  Court  to  order  the  substitution  of  another 
person  as  plaintiff.  Htir/hes  v.  Pum))  Hoiixp  Hotel  Co.  (No.  2),  (1902)  2 
K.  B.  485. 

As  regards  defendants,  Ord.  XVI.  rr.  4  to  7,  are  as  follows:  — 

4.  All  persons  may  be  joined  as  defendants  against  whom  the  right  to  any 
relief  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the  alternative.  And 
judgment  may  be  given  against  such  one  or  more  of  the  defendants  as  may  be 
found  to  be  lialilc,  according  to  tlieir  respective  liabilities,  witliout  any  aniond- 
ment. 

5.  It  shall  not  be  necessarj'  that  every  defendant  shall  be  interested  as  to  all 
the  relief  prayed  for,  or  as  to  every  cause  of  action  included  in  any  proceeding 
against  him;  but  the  Court  or  a  judge  may  make  such  order  as  may  appear 
just  to  prevent  any  defendant  from  being  embarrassed  or  put  to  expense  by 
being  required  to  attend  any  proceedings  in  which  he  may  have  no  interest. 

6.  The  plaintiff'  may,  at  his  option,  join  as  parties  to  the  same  action  all  or 
any  of  the  persons  severally  or  jointly  and  .severally  lialjle  on  any  one  contract, 
including  parties  to  bills  of  exchange  and  promissorj'  notes. 

7.  Where  the  plaintiff"  is  in  doubt  as  to  the  person  from  whom  he  is  entitled 
to  redress,  he  may,  in  such  manner  as  hereinafter  mentioned,  or  as  maj'  be 
prescribed  by  any  special  order,  join  two  or  more  defendants,  to  the  intent  that 
the  question  as  to  which,  if  any,  of  the  defendant-*  is  liable,  and  to  what  extent, 
may  be  determined  as  between  all  parties. 

Eules  4  and  6  were  discussed  by  Lords  Hersciiell  and  Russell  of  Killowcn  in 
Smurthwaite  v.  Hannay,  stipra,  the  latter  saying  ((1894)  A.  C.  504):  "If 
rule  1  "■ — the  rule  in  its  original  form — "  is  to  have  this  wide  construction  " — 
viz..  that  any  number  of  persons  with  any  number  of  distinct  causes  of  action 
might  join  in  one  action — "  Rule  4  must  receive  an  equally  wide  construction." 
And  he  dissented  from  the  view  tliat  Rule  4  a])plied  to  "  any  number  of  persons 
charged  on  distinct  grounds  of  liability  "  sued  by  "  any  number  of  plaintiffs 
with  distinct  cause  of  action." 

Rule  4  is  still,  it  is  to  be  observed,  in  its  original  form. 

In  Sadler  v.  Great  Western  Rail.  Co.  {ami  Midland  Rail.  Co.),  (1896)  A.  C. 
450,  one  plaintiff  sued  two  companies  claiming  damages,  and  an  injunction  in 
respect  that  each  of  the  defendants  by  their  several  acts,  and  the  defendants 
by  their  combined  acts,  had  obstructed  the  plaintiff's  access  to  his  premises; 
and  the  House  of  Lords  held  that  claims  for  damages  against  two  or  more 
defendants  in  respect  of  their  several  liability  for  separate  torts  could  not  be 
combined  in  one  action.  This  decision  governs  all  the  rules  bearing  on  the 
question.     See  Gower  v.  Gouldridge,  (1898)  1  Q.  B.   (C.  A.)  at  p.  352. 

In  this  case,  Gower  v.  Coiddridge,  (1898)  1  Q.  B.  348,  where  two  only  out  of 
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throo  defendants  were  sued  for  alleg'ed  fraiidulonf  oonspiracy  to  promote  a 
company  to  buy  a  worthless  business  and  induce  tiie  plaintiff  to  take  shares 
therein,  and  all  three  were  sued  under  the  Directors"  Liabilitj'  Act  and  for 
false  and  fraudulent  statements  in  the  company's  prospectus,  the  Court  of 
Appeal  held  that  the  claim  against  the  two  could  not  be  combined  with  the 
claims  against  the  three.  And  sec  Pope  v.  Iffuifit'ij,  17  T.  L.  R.  717;  85 
L.  T.  263. 

In  Vronkenbnrg  \.  Great  Horseless  CarrMf/e  Co.,  (1900)  1  Q.  15.  504,  the 
Court  of  Appeal  held,  that  where  an  action  is  brought  by  a  shareholder  against 
the  company  and  its  directors  for  relief  in  respect  of  an  improperly  Issued 
jjrospectus,  the  fact  that  the  relief  claimed  against  the  several  defendants  may 
differ  in  detail  is  no  ground  for  objection  that  the  action  is  bad  as  joining 
separate  causes  of  action  against  separate  defendants,  for  in  substance  there 
is  only  one  cause  of  action,  namely,  the  improper  issue  of  the  pros])ectus;  and 
that  it  is  not  improper  to  join  in  such  an  action  the  legal  personal  representa- 
tives of  a  deceased  director  alleged  to  have  been  a  party  to  the  issue  of  the 
jirospectus. 

In  Kent  Cool  Exploration  Co.  v.  Martin  (16  T.  L.  R.  486)  four  of  the  de- 
fendants were  promoters  of  the  plaintiff  company  and  the  other  four  were  its 
directors.  The  statement  of  claim  alleged,  as  to  all  the  defendants,  that  they 
had  been  guilty  of  a  fraudulent  conspiracy,  in  pursuance  of  which  they  had 
carried  out  certain  transactions  whereby  the  plaintiffs  had  been  damnified,  and 
alleged  that  the  directors  in  carrying  out  the  transactions  had  acted  negligently, 
recklessly,  and  in  breach  of  their  duty  as  directors.  It  was  argued  that  the 
two  allegations  ought  not  to  be  allowed  to  stand  in  the  same  statement  of  claim. 
r>ut  A.  I>.  Smith,  JL.  J.,  said  that  in  his  opinion  the  case  was  not  governed  by 
dower  V.  Couldrldge  {aupra),  as  in  the  case  before  him  the  allegation  was 
that  there  was  a  cause  of  action  for  conspiracy  against  all  the  defendants,  and 
then  as  regards  the  same  cause  of  action  it  was  alleged  tliat  the  defendants 
who  were  directors  were  guilty  of  breach  of  duty  as  directors.  In  his  opinion 
the  statement  of  claim  ought  nut  U)  be  struck  out,  but  ought  to  be  allowed  tO' 
stand.  Neither  did  he  see  any  reason  why  the  Court  in  the  exercise  of  its 
discretio7i  should  order  tlu^  <-harge  of  consjjiracy  t«  be  tried  separately  from 
the  other  part  of  the  action;  and  Vaughan  Williams  and  Romcr,  L.  J.T., 
delivered  judgment  to  the  same  effect. 

And  the  principle  of  Safller  v.  Great  Western  Had.  Co.,  supra,  does  not 
apply  where  several  defendants  are  sued  in  one  action — not  on  account  of 
several  liability  for  several  torts,  but  jointly  in  respect  of  their  joint  acts. 
Walters  v.  Green,  (1899)  2  Ch.  696. 

Rule  4  of  Ord.  XVI.  is  not  confined  in  its  operation  to  joinder  of  parties, 
but  extends  also  to  joinder  of  causes  of  action,  so  that  persons  may  now  be 
joined  as  defendants  who  are  alleged  to  be  liable  in  respect  of  causes  of  action, 
which  are  not  necessarily  limited  to  the  same  exact  state  of  facts,  contracts 
and  circumstances  as  showing  liability,  and  in  respect  of  which  relief  is  claimed 
by  the  plaintiff"  in  the  alternative.  Compania  Hansmenu  v.  Ilouhler,  (1910) 
2  K.  B.  354. 

And  sec  notes  to  Ord.  XVI.  r.  4,  Ann.  Pr.  1912. 

As  to  suing  Trade  Unions  and  their  officers,  see  cases,  scfirn,  p.  115. 


[Pit,  A.;  di'te,  B.,  C,  aud  D.]  Form  676. 

The  pit's  claim  is  tor  damaf^es  for  loss  occasionod  to  him  by  the z. — 

fraud  of  the  dfts,  whereby  the  pit  was  induced  to  take  100  shares  in  fraud." 

the Coy,  Limtd,  and  for  indemnity  against  all  liability  in  respect 

of  the  sd  shares. 


1850 


WKITS  OF  SUMMONS.  [ChAP.  XVIII. 


Form  676. 


This  form  is  for  use  where  tlie  plaintiff  sues,  in  an  action  of  deceit,  tho 
directors,  or  other  persons  who,  by  issuing  a  fraudulent  prospectus,  induced  him 
to  take  shares,  and  docs  not  seek  rescission  either  because  he  has  lost  tho  right 
or  prefers  to  keep  the  shares.  Hupra,  pp.  202,  205.  Tho  form  is  available  both 
in  the  case  of  common  law  fraud,  and  also  fraud  under  tho  now  repealed  sect.  38 
of  the  Act  of  1867,  where  that  section  can  now  be  proceeded  with,  and,  if 
necessary,  the  statement  of  claim  can  allege  an  alternative  ease. 

As  to  the  measure  of  damages  in  such  a  case,  see  Peek  v.  Berry,  37  C.  Div. 
541;  Tivycross  v.  Grant,  4  C.  P.  Div.  40;  McConnell  v.  Wright,  (1903)  1  Ch. 
546;  and  supra,  p.  207. 

As  to  action  for  fraud,  in  inducing  purchase  of  shares  on  the  market  as  dis- 
tinguished from  original  allotment,  see  Andrews  v.  Mockford,  (1896)  1  Q.  B. 
372  (C.  A.). 

Where  two  or  more  defendants  join  in  a  defence,  the  jury,  in  awarding 
damages,  has  no  power  to  sever  such  damages — so  much  against  one  defendant, 
so  much  against  another.     Datniens  v.  Modem  Soc,  Lini.,  27  T.  L.  K.  174. 


Form  677. 

L'ompensation 
under  the 
Directors' 
Liability  Act, 
1890  (8.  84  of 
the  Act  of 
1908). 


[Pit,  A.;   dfts,  B.,C.,andD.] 

The  pit's  claim  is  for  compensation  for  the  loss  sustained  by  the  pit 

by  reason  of  untrue  statements  contained  in  a  prospectus  of  the 

Coy,  Limtd,  on  the  faith  of  which  prospectus  the  pit  subscribed  for 
100  shares  in  the  sd  coy.  The  dfts  B.  and  C.  are  sued  as  directors, 
and  the  dft  D.  as  promoter  of  the  sd  coy,  or  as  having  authorized  the 
issue  of  the  sd  prospectus. 


As  to  proceedings  under  th  ■  Act,  see  sup,  a,  p.  208. 


Form  678. 


under  sect.  81 
of  the  Com- 
panies Act, 
1908. 


[Pit,  A.:   dfts,  B.,  C.  andD.] 

The  plfs  claim  is  for  damag-es  for  the  loss  occasioue<l  to  him  by  the 
dfts'  non-compliance  with  the  requirements  of  sect.  81  of  the  Cos 

(Consolidation)  Act,  1908,  as  regards  a  prospectus  of  The Coy, 

Limtd,  whereb}^  the  pit  was  induced  to  take  up  shares  in  that 

cov. 


Form  679. 


Specific  per- 
formance of 
agi'eement  to 
allot  shares. 


[Pit,  A.;   dfts,  the  coy.] 
The  pit's  claim  is: 

1.  Specific  performance  of  an  agreemt  to  allot  to  the  pit  1,000 
shares  of  11.  each  in  the  dft  coy,  and  an  injunction  to  restrain  the 
dft  coy,  its  directors  and  ag-ents,  from  allotting  the  unallotted  shares 
in  the  dft  coy  in  such  manner  as  to  render  it  impossible  for  them 
to  perform  the  sd  agree mt. 

2.  Or,  in  the  alternative,  damages  for  the  breach  of  the  sd  agreemt. 


Specilic  performance  will  be  ordered  of  an  agreement  to  take  shares  where 
the  remedy  of  damages  is  inadequate  (see  Fry  on  Specific  Performance,  34; 
Oriental  Inland  Steam  Co.  v.  Briggs,  31  L.  J.  Ch.  241:  Odessa  Tramways  Co. 
V.  Mendel,  8  Ch.  D.  235:  Buncvjt  v.  Albrecht,  12  Sim.  189):  but  it  is  wise  to 
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Ferr/Hson  v.  Wilson,  supra.  „„    7nq  tn  721 

\n  iniunction  against  the  company  will  bind  th.-m.  beix)n  pp.  709  to  721 
Spc  1  P  rformanee  may  now  be  ordered  of  a  contract  with  a  company  to 

takrind   ply  ^or   debenture,   of   the   company.      Companies    (Consohdat.oa) 

Act,  1908,  8.  105. 

^    r.    T^         1  TT  1  Form  680. 

[Pit,  the  coy;  dfts,  A.,  B.,  C,  D.,  and  E.]  

1.  A  declaration  that  an  agreemt,d'ated,&c.  and  xnade  between  t^^  Ke^sdssi^^^^^^^ 
dft  B.,  of  the  one  pt,  and  the  pit  coy,  of  the  other  pt,  and  an  inden-   ^^^^^,^,^^ 
tu..  of  assignment,  dated,  &c.,  made  between  the  sd  d  t,  of  the  one  ^  _p,„,. 
pt,  and  the  pit  coy  of  the  other  pt,  are  resply  fraudulent,  and  are 
voidable  at  the  option  of  the  pit  coy.  ,.  ,  i     , 

2  A  declaration  that  the  dfts  are  jointly  and  severally  hable  to 
,nake  good  to  the  pit  coy  all  profits  derived  by  the  dfts,  or  any 
of  them,  in  re.spect  of  the  sale,  the  subject  of  the  sd  agreemt  and 
indenture. 

3  In  case  the  pit  coy  shall  elect  to  avoid  the  sd  agreemt  and  assign- 
ment, judgment  that  the  sd  agreemt  and  assignment  be  resply  set 
aside  and  delivered  up  to  be  cancelled,  the  pit  coy  offering  1«  account 
lor  all  (if  any)  the  profite  derived  by  the  pit  coy  in  working  the 
mines,  the  subject  of  the  sd  sale.     And  in  any  case- 

4  Judgment  against  the  dfts,  jointly  and  severally  tor  the  sur- 
vender  to  the  pit  coy  of  so  many  of  the  50,000  fully  pd-up  shares  of 
11.  eo^h  in  the  pit  coy,  issued  as  the  conson  for  the  sd  sale,  a^  are 
still  held  bv  the  dft.,  or  any  of  them,  or  in  lieu  of  such  surrender 
and  at  the  option  of  the  pit  coy,  judgment  tor  the  payment  of  Uie 
maximum  value  of  any  of  the  sd  shares  since  the  date  of  the  incor- 
poration of  the  pit  coy,  with  interest. 

5  Judgment  against  the  dfts,  jointly  and  severally,  for  the  amount     ^ 

of  all  money  and  other  profit,  received  or  derived  by  the  dfts,  or  any 
of  then.,  in  respect  of  such  of  tlie  sd  50,000  shares,  as  have  been  sold 
or  disposed  of  or  otherwise  received  in  respect  of  the  sd  sale,  with 
intere.st,  but,  in  ca.e  the  pit  coy  shall  elect  to  retain  tlie  ppty  sold 
giving  credit  to  the  dfts  for  3,500?.,  the  amount  pd  by  them,  with 
interest  at  4  p.c.  from  January,  1880. 

6.   10,000Z.  damages  for  the  loss  occasioned  to  the  pit  coy  by  the 
fraud  and  collusion  of  dfts. 

j^Lr;::-=t.i.%^  -  r  ;■;.:  ri^j^ 

profit  or  position,  and  made  misrepresentations. 
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Bribe  to 
directors 


Form  681.        [Pit,  the  coy;  dfts,  A.,  B.,  aud  C._, 

1.  A  declaration  that  the  dfts  are  jointly  and  severally  liable  to 
pay  to  the  pit  coy  the  maximum  value,  with  interest,  of  700  sliares 
in  the  capital  of  the  pit  coy,  which  shares  were  issued  to  B.  as  pt 
of  the  conson  for  ppty  sold  by  him  to  the  pit  coy,  and  were  by  him 
gratuitously  transferred  to  the  dfts,  who  were  directors  of  tlie  pit 
coy. 

2.  Judgment  against  tJie  sd  dfts,  jointly  and  severally,  for  the 
payment  of  such  maximum  vuhxc  with  interest. 

There  have  been  a  good  many  eases  in  which  directors  have  been  held  liable 
for  paid-up  shares  privately  given  them  by  the  vendor  or  promoters.  See 
infra,  Chap.  XX.  And  it  has  been  held  that  in  such  case  they  are  liable  for 
the  maximum  value.  Nant-y-Glo  Co.  v.  Grave,  12  C.  D.  738;  and  see  hthn. 
Form  726.  See  also  Carting's  case,  1  C.  Div.  115;  McKay's  case,  2  C.  Div.  1; 
Be  Ruvigne's  case,  5  C.  L)iv.  306;  Pearson's  case,  4  C.  Div.  222;  5  C.  Div.  336; 
Weston's  case,  10  C.  Div.  579;  Metcalfe's  case,  13  C.  Div.  169;  Eden  v.  liirls- 
dale  Lamp  Co.,  23  Q.  B.  D.  368;  Postage  St/tmp  Automatic  Delivery  Co., 
(1892)  3  Ch.  566;  Boston  v.  Ansell,  39  Ch.  D.  339;  Coats  v.  Crossland,  20 
T.  L.  R.  800.  But  where  there  is  no  real  market  for  the  shares,  the  damages 
are  the  value  at  the  time  of  allotment  to  the  delinquent  director.  Nhav^  v. 
Holland,  (1900)  2  Ch.  305.  And  see  Part  II.  Chap.  XLIV.,  and  the  Preven- 
tion of  Corruption  Act,  1906  (6  Edw.  7,  c.  34). 

When  the  company  is  in  liquidation,  the  procedure  under  sect.  215  of  the 
Companies  Act,  1908  (sect.  10  of  the  Companies  (Winding-Up)  Act,  1890), 
is  often  preferable  to  an  action;  and  when  the  winding-up  is  under  a  compul- 
sory order,  evidence  under  Rule  70  of  the  Companies  (Winding-Up)  Rules, 
1909,  is  admissible  on  proceedings  under  sect.  215,  though  not  in  an  action. 
As  to  the  relief  of  directors  who  have  act«d  honestly  and  reasonably,  see 
sect.  279  of  the  Companies  (Consolidation )  Act,  1908. 


Form  682. 

(Promoter's 
secret  profit. 


[Pit,  the  coy;  dft,  A. j 

1.  A  declaration  that  the  dft  is  liable  to  pay  to  the  pit  coy  the  sum 
of  10,000^,  being"  the  difference  between  the  amount  pd  by  him  for 

Tlie  Colliery  and  the  amount  pd  him  by  the  pit  coy  for  such 

colliery,  and  all  other  profits  (if  any)  made  by  the  dft  when  pro- 
moter or  director  of  the  pit  coy,  Avithout  its  knowledg-o  and  consent, 
with  interest;  and 

2.  Judgment  against  the  defendant  for  payment  accordingly. 

See  supra,  p.  133,  and  note  to  Form  723. 


Form  683. 

Debenture 
foreclosure. 


(Title.     See  note,  infra.) 

[Pit,  A.  (on  behalf  of  himself  and  all  other  holder.s  of  jnortgage 

debentui-es  in  the  dft  coy);  dft,  the  coy.] 

The  pit  claims  as  a  debenture  holder  of  the  dft  coy:  — 

1.  A  declaration  that  the  mortgage  debentures  issued  by  the  dft 

eoy,  and  now  outstanding,  constitute  a  [first]  charge  upon  all  the 

ppty  of  the  coy  comprised  therein. 
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2.  All  necessary  accounts  and  inquiries.  Form  683. 

3.  Payjuent. 

-i.  Foreclosure  or  sale. 

o.   A  receiver  and  manager. 

Tlie  abo\e  :md  other  forms  of  writ  in  actions  to  enfor('e  the  rights  of  holders 
■of  debentures  and  debenture  stock  will  be  found  in  Part  III. 


[Pit,  A.  {on  behall  of  Iiiinself  and  all  other  shareliolders  in  the  dft    Form  684. 
coy,  except  those  who  are  dfts);  clfts,  the  coy  and  the  directors.]         ultra  vires 

The  pit's  claim  is  for  a  declaration  that  an  ag-reemt  dated,  &c.,  and  agreement, 
made,  &c.,  is  ultra  vires  the  dft  coy,  and  for  an  injunction  to  restrain 
the  dfts  from  carrying  the  sd  agreemt  into  effect. 

See  lii(.'<scU  V.  Wakefield  Waterworks,  20  Eq.  474;  Whitivam  v.  Watkin, 
78  L.  T.  188;  Towers  v.  African  Titrj  Co.,  (1904)  1  Ch.  558,  as  to  parties  in 
such  actions. 


[Writ  intituled  in  the  matter  of  the  estate  of  A.  B.,  deceased:  pit,  Form  684a. 

the  N.  Coy,  Limtd  (on  behalf  of  itself  and  all  others,  the  creditors  of  ^^^j^^^ 

the  sd  A.  B.);  dft,  CD.]  against  per- 

The  pit  coy's  claim  is,  as  a  creditor  of  A.  B.  of ,  in  the  county  seutative'of 

of  ,  deceased: —  deceased 

shareholder 

1.  For  a  declaration  that  the  following  transfers  from  the  said  who  has 

A.  B.  to  the  dft,  namely,  (a)  a  transfer  dated,  &c.,  of shares,  transferred 

numbered to  in  the  X.  Co.,  Limtd;  (b)  a  transfer  dated,  avoid  pay- 
Ac;  (c)  a  transfer,  &c.,  are  resply  fraudulent  and  void  as  against  the  ^^^^^  "*"  ''^l^s- 
•creditors  of  the  sd  A.  B.  (including  the  pit  coy)  under  the  statute 
Li  Eliz.  c.  .5,  and  that  the  sd  transfers  may  be  set  aside. 

2.  For  a  declaration  that  the  sd  shares  and  the  proceeds  of  such 
(if  any)  of  them  as  have  been  disposed  of  are  assets  in  the  hands 
of  the  dft,  as  the  legal  personal  representative  of  the  sd  A.  B.,  and 
available  for  the  payment  of  the  debts  due  to  the  creditors  of  the  sd 
A.  B. 

8.  For  administration  by  the  Ct  of  the  personal  ppty  of  the  sd 
A.  B.  to  have  the  same  applied  in  paj^ment  of  what  is  fonnd  due  to 
the  pit  coy,  and  the  other  unsatisfied  creditors  of  the  sd  A.  B. 

4.  For  the  transfer  into  Ct  of  the  sd  shares  and  proceeds  or  the 
■certificates  for  the  sd  shares,  or  (in  the  alternative)  the  appointment 
•of  a  receiver  of  the  sd  shares  and  proceeds,  and  the  income  thof . 

5.  For  an  injunction  to  restrain  the  dft,  his  brokers  and  agents 
from  disposing  of  or  otherwise  dealing  with  the  sd  shares  and  pro- 
ceeds, and  the  income  thof. 

The  dft  is  sued  as  the  admor  of  the  said  A.  B.,  and  in  his  own 
light  as  the  transferee  of  the  sd  shares. 
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Form  684a. 


Shares  are  within  13  Eliz.  c.  5  (avoiding  conveyances  to  defeat  or  delay 
creditors),  and  it  is  no  objection  that  the  transferor  has  been  dead  for  even  a 
considerable  time.  Re  3Iaddever,  27  Ch.  D.  523.  Where  the  transfer  is 
voluntary,  it  is  unnecessary  to  show  an  actual  intention  to  defeat  or  delay 
creditors,  if  that  is  the  necissary  effect.  Freeman  v.  Pope,  5  Ch.  538;  Cornish 
V.  Clark,  14  Eq.  184. 

The  action  should  be  on  behalf  of  all  the  creditors.  Reese  River  Co.  v. 
Atwell,  7  Eq.  347;  Tanqueray  v.  Bowles,  14  Eq.  151;  Tnrquand  v.  Kirby,  * 
Eq.  123;  European  Co.  v.  Radclife,  7  Ch.  D.  733. 

As  to  obtaining  a  receiver,  see  Re  Mount,  (1899)  1  Ch.  831. 


Form  685. 

Debentme 
trust  deed. 


[Pit,  A.  (on  behalf  of  himself  and  all  other  the  liolders  of  deben- 
tures entld  to  the  benefit  of  the  indenture  mentd  in  the  indorsement 
on  the  writ  in  this  action);  dft-^,  the  coy  and  tlie  trees  of  the  sd 
indenture.] 

The  pit  claims  as  a  debenture  holdei'  of  the  dft  coy:  — 

1.  To  have  an  account  taken  of  what  is  due  from  the  dft  coy  to 
the  pit  and  the  other  holders  of  debentures  entld  to  the  benefit  of 
an  indenture  dated,  &c.,  and  made,  &c. 

2.  To  have  the  trusts  of  the  sd  indenture  carried  into  execution 
under  the  order  of  the  Ct. 

3.  To  have  a  rocr  and  manager  of  the  ppty  conipiised  in  the  sd 
indenture  appointed. 

The  dfts and are  sued  as  trustees  of  the  sd  indenture. 


The  trustees  are  properly  made  defendants.     Mint  (jag  e  Insurance  Corporation 
V.  Canadian  Agricultural,  S;c.  Co.,  (1901)  2  Ch.  377. 


Form  686. 

Ultra  vires 
resolution. 


[Pit,  A.  (on  behalf  of  himself  and  all  other  holders  of  B.  shares 
in  the  dft  coy,  except  those  who  are  dfts);  dfts,  the  coy  and  the 
directors.] 

1.  A  declaration  that  the  special  resolution  of  the  coy,  passed  at 

the  general  meeting  held  on  the day  of  - — -,  is  ultra  vires  and' 

illegal. 

2.  An  injunction  to  restrain  the  dfts  from  acting-  on  the  sd  reso- 
lution or  applying  the  profits  of  the  coy  otherwise  than  in  accord- 
ance with  the  special  resolution  of  the  coy  passed  the day  of . 

This  form  was  adopted  when  a  resolution  was  passed  purporting  to  alter- 
the  rights  of  different  classes  of  shareholders  as  defined  by  a  former  special 
resolution . 


Form  687. 

Ultra  vires 
business. 


Parties  as  in  Form  686. 

1.  A  declaration  that  it  is  beyond  the  powers  of  the  dft  coy  to 

carry  on  the  business  of ,  and  that  in  carrying  on  such  business, 

and  applying  thereto  the  funds  of  the  co}^,  the  dfts  A.,  B.  and  C. 
have  acted  ultra  vires  and  in  breach  of  trust,  and  that  they  are  liable- 
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to  make  good  to  the  dft  coy  all  losserf  sustained  by  the  coy  by  reason    Form  687 
of  such  breach  of  trust.  

2.  All  necessary  accounts  and  inquiries. 

o.  Judgment  against  the  dfts  A.,  B.  and  C.  for  the  amount  of  such 
Iu.>8es . 

4.  An  injunction  to  restrain  the  dfts  from  further  carrying  on  the 
sd  business. 

This  is  a  simple  case.  Where  there  have  been  clianges  of  directors,  nice 
questions  as  to  liability  and  parties  arise. 

An  action,  not  a  winding-up  petition,  is  the  proper  mode  of  proceeding  in 
case  of  ultra  vires.  Ex  parte  Fox,  6  Ch.  176;  and  see  Crown  Bank,  38 
W.  E.  667. 

Where  directors  are  doing  anything  which  is  ultra  vires  the  company,  any 
sliareholdcr  may  bring  an  action  to  restrain  them.  Simpson  v.  Westminster 
Palace  Hotel  Co.,  8  H.  L.  Cas.  712;  Burland  v.  Enrle,  (1902)  A.  C.  83. 


Pit  and  dfts  as  in  Form  G84.]  Form  688. 

The  pit  claims  as  a  holder  of  preference  shares  in  the  dft  coy: —     Dividend  in 
1.  A  declaration  that  the  resolution,  passed  at  the  ordinary  general  preference" 

meeting  of  the  coy  on  the day  of ,  declaring  a  dividend  on  shares. 

the  ordinary  shares  is  ultra  vires  and  illegal  as  against  the  holders  of 

preference  shares  in  the  dft  coy. 

•2.  An  injunction  to  restrain  the  payment  of    the    dividend    so 

declared,  and  to  restrain  the  declaration  or  payment  of  any  other 

dividends  on  the  ordinary  shares  in  prejudice  of  the  rights  of  the 

liolders  of  preference  shares  in  the  dft  cov. 


Pit,  A.  [on  behalf);  and  dfl:s,  the  coy  and  the  directors.]  Form  689. 

1 .  A  declaration  that  the  resolution  declaring  a  dividend,  passed  at  Dividend  out 
tlie  ordinary  meeting  of  the  dft  coy  held  on,  &c.,  is  ultra  vires  and  of  capital, 
illegal. 

2.  An  injunction  to  restrain  the  dfUs  from  acting  or  further  acting 

on  the  sd  resolution,  and  from  paying  such  dividend  or  any  dividend      ^ 
out  of  the  capital  of  the  dft  coy. 

o.  A  declaration  that  the  dfts,  other  than  the  dft  coy,  are  jointly 
and  severally  liable  to  make  good  to  the  dft  coy  all  moneys  (if  any) 
pd  by  them  out  of  the  dft  coy's  assets  on  account  or  in  respect  of  the 
dividend  so  sanctioned,  and  judgment  against  them  jointly  and 
.severally  for  repayment  of  such  moneys  accordingly. 

As  a  general  rule  the  company  ought  to  sue  for  the  recovery  of  any  assets 
misapplied.  Gray  v.  Leivis,  8  Ch.  1036.  But  in  such  a  case  as  above  the 
Court  would  have  jurisdiction.  Russell  v.  Wakefield  Waterworks,  20  Eq.  481. 
But  a  shareholder  who  has,  with  knowledge  of  the  facts,  received  part  of  the 
illegal  dividend  cannot  as  particeps  criminis — at  any  rate  while  he  retains 
the  same — maintain  such  an  action.  Tov^ors  v.  Airiean  Tug  Co.,  (1904)  1  Ch 
558. 
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Form  690.         'Pits,  the  coy;  dfts,  tlie  direotors.  and  ^sometimes)  the  auditors.] 
Recovery  of  1 .  A  declaration  that  the  dividends  pd  t^)  the  8hareholdors  in  the  ))lt 

prope^riy  paid'  ^^J  ^^^^^  i*'^  formation  have  all  been  pd  out  of  the  i)lt  coy's  capital, 

and  that  the  dfts  are  jointly  and  severally  liable  to  make  <>ood  tlio 

amount  of  the  dividends  so  pd,  with  interest. 
2.  Judgment  against  the  dfts  accordingly. 

As  regards  misapplication  of  the  moneys  of  a  company',  it  must  be  borne  in 
mind  that  "  the  money  of  the  company  is  a  trust  fund,  because  it  is  applicable 
only  to  the  special  purposes  of  the  company  in  the  hands  of  the  agent  of  the 
company,  and  it  is  in  that  sense  a  trust  fund  applicable  by  them  to  those  special 
purjjoses;  and  a  person  taking  it  from  them  with  a  notice  that  it  is  being 
applied  to  other  purposes  cannot  in  this  Court  say  that  he  is  not  a  constructive 
trustee."  Per  Jessel,  M.  H.,  liussell.  v.  Wakefield  Waterworks  Co.,  20  Eq. 
479;  and  see  Ernest  v.  Croi/xdiU,  2  D.  V.  k.  J.  172;  Great  Eastern  Hail.  Co. 
V.  Turner,  8  Ch.  149;  and  MoxJmm  v.  Grant,  (1900)  1  Q.  B.  88.  And  in  case 
of  fraud  or  breach  of  trust  the  parties  are  jointly  and  severally  liable.  See 
Form  723,  infra;  Wyfi  Valley  Rail.  Co.  v.  liawes,  16  C.  Div.  489;  Leeds 
Estate  Co.  v.  She-pherd,  36  Ch.  D.  807;  and  Flitcrofl's  case,  21  Ch.  D.  519. 

The  auditors  may  also  be  sued.  Leeds  Enfate  Co.  v.  Shepherd,  supra.  Sec 
further,  as  to  liability  for  dividends  paid  out  of  capital,  the  cases  cited  in 
Part  II.  10th  ed.  pp.  644,  645.  If  the  company  was  in  liquidation,  proceedings 
were  generally  taken  under  sect.  10  of  the  Act  of  1890  (now  sect.  215  of  the 
Companies  Act,  1908).     Sec  Part  TI.  Chap.  XLTV. 


Form  691. 


Pit,  the  coy  and  A.,  ou  l)ehalf.  kc.     V>tt^,  the  directors.] 


To  enforce  ^^i  injunction  io  restrain  the  dfts  from  acting  in  contravention  of 

resolution  of  .  i         «•  i  p  i  ■,  •  , 

company.         '^  resolution  to  the  eliect  that,  &c.,  passed  at  a  general  meeting-  ot  the 

coy,  held  on,  &c. 


In  the  above  case  it  is  assumed  that  A.,  a  shareholder,  makes  the  compauj^ 
a  plaintiff  in  order  to  escape  complying  with  the  rule  in  Foss  v.  Harbottle, 
infra,  p.  1357.  See  Pender  v.  Lushinf/ton,  6  C.  D.  70;  Harden  v.  Phillips,  23 
C.  Div.  14;  La  Gompagnie  de  MayviUe  v.   Whitley,  (1896)  1  Ch.  788. 

As  a  general  rule,  where  by  reason  of  that  rule  it  is  necessary  to  make  tlie 
company  plaintiff,  there  is  no  need  to  make  the  complaining  shareholder  also  a 
plaintiff.  He  can  use  the  name  of  the  company  without  leave  or  licence, 
subject  only  to  this:  that  in  all  probability  the  defendants  will  deny  the 
plaintiff's  right  to  use  the  company's  name,  and  in  that  case  the  Court  usually 
refers  the  matter  to  a  general  meeting ;  and  if  the  general  meeting  approves  of 
the  action,  it  will  proceed,  Mdiereas,  if  the  meeting  disapproves,  the  company's 
name  will  be  struck  out  and  the  plaintiff  will  be  ordered  to  pay  the  costs.  In 
order  to  provide  for  this  possibility,  it  may  in  some  cases  be  wise  to  make  a 
shareholder  a  co-plaintiff  as  above,  provided  that  he  has  some  individual  cause 
of  action.  See  also  Alexander  v.  Axtomatic  Telephone  Co.,  (1900)  2  Ch.  56, 
more  fully  referred  to  below. 

As  to  discovery  from  a  company,  as  an  "  opposite  party,"  where  joined  as  a 
defendant  to  an  action,  by  shareholder  on  beiialf,  &c.,  see  Spokes  v.  Grosvenor 
Hotel  Co.,  (1897)  2  Q.  B.  124. 


;  A.,  pit.     The  coy,  B..  C,  D..  dfts.]  Form  692. 

The  pit's  claim  is:-  Exclusion  of 

1.  An  injunctiou  to  lestraiii  the  dtte,  other  than  the  dft  coy,  from  director, 
preventing  or  hindering  in  any  way  the  pit  from  acting  as  a  director 

of  the  dft  CO}-,  and  from  excluding  the  pit  from  meetings  of  the 
directors  of  the  dft  coy. 

2.  Damages  in  respect  of  the  matters  afsd. 

See  Pttlbrook  v.  Richmond  Mininfj  Co.,  9  C.  D.  610;  Sutton  v.  English  and 
Colonial  Produce  Co.,  (1902)  2  Ch.  502;  Bainbridge  v.  Smith,  41  Ch.  D.  475. 


[Pits,  the  coy  and  A.,  B.,  and  C.    Dfts,  D.,  E.,  and  F.]  _^°"^.^^^: 

1.  The  pits'  claim  is  for  an  injunctiou  to  restrain  the  dfts,  D.,  E.,  To  restrain 

and  F.,  from  acting  as  directors  of,  or  dealing  with  the  funds  of,  or  ^f/«^'» 

'  ®  '  o  directors 

using  the  seal  of,  or  otherwise  interfering  in  the  management  of  the  from  acting. 

pit  coy,  and  to  restrain  the  dft  D.  from  acting-  as  a  director  of,  or 
dealing  with  the  funds  of  the  coy,  or  using  the  seal  of,  or  otherwise 
interfering  in  the  management  of  the  pit  coy,  othermse  than  as  a 

member  of  the  Board  of  Directors  of  the  pit  coy,  elected  on  the  • ■, 

189;}  (which  Board  con>sists  of  the  pits  A.,  B.,  and  C.  and  the  dft  D.), 
and  to  restrain  the  dfts  from  representing  that  the  four  persons  who 
first  subscribed  their  names  to  the  memdum  of  asson  of  the  pit  coy 
continued  after  May,  1893,  or  now  continue  or  arc  directors  of  the  pit 
coy,  or  that  either  of  the  dfts  E.  and  F.  after  that  date  continued  or 
now  continues  or  is  a  director  of  the  pit  coy,  and  from  preventing  or 
hindering  the  pits  A.  and  B.,  or  either  of  them,  from  acting  as  direc- 
tors of,  or  taking  part  in  the  management  of  the  pit  coy,  or  excluding- 
them  or  either  of  them  from  the  Board  meeting-s  of  the  pit  coy. 

2.  Damages  in  respect  of  the  matters  afsd. 

In  this  case  the  plaintiff,  as  in  Pender  v.  Lushington,  6  C.  D.  70,  makes  th(* 
company  a  co-plaintiff,  inasmuch  as  the  company  can  alone  complain  of  persons 
not  duly  appointod  aetint^  as  director^^.  MardouijaU,  v.  Gardiner,  1  C.  Div.  13: 
Ihnben  v.   Phillips,  23  C.   Div.    14;    and   Coventry's  case,  14  Ch.   D.   660. 

Sec  further  case.s  in  regard  to  directors  not  duly  appointed,  linperial  Hydro-  ^ 

qjathic  Co.,  23  C.  Div.  1:  Rarben  v.  Phillips,  ibid.  14;  Munster  v.  Ganimell 
Co.,  21  C.  D.  183. 

Rule  in  Foss  v.  Harbottle. 

It  may  be  convenient  here  to  refer  to  the  rule  in  Foss  v.  Harbottle,  2  H. 
461,  and  Mozley  v.  Alston,  1  Ph.  790  (alreadj^  touched  on,  supra,  p.  74), 
namely,  that  prima  facie  the  company  can  alone  sue  in  respect  of  wi'ongs  done 
to  the  company;  that  the  acts  of  the  defendants  complained  of  were  of  such  a 
nature  as  to  be  capable  of  confirmation  by  a  majority  of  the  members  of  the 
company;  that  it  was  for  the  defendant  in  its  corporate  capacity  to  sue;  and 
that,  under  these  circumstances,  the  Court  could  not  interfere  at  the  suit  of  a 
minority. 

In  Mozley  v.  Alston  (1847),  two  members  of  an  incorporated  railway  com- 
pany filed  a   bill,   in  tlieir  individual   characters,   ajjainst  the  corporation  and 
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twelve  other  members,  who  were  alleged  to  have  usurped  the  office  of  directors 
and  to  be  exercising  the  functions  thereof,  as  a  majority  of  the  governing  bodj'. 
injuriously  to  the  company's  interests,  and  praying  that  the  twelve  might  bo 
restricted  from  acting  as  directors,  and  be  ordered  to  deliver  the  company's 
common  seal,  property  and  books  to  six  other  persons,  who  were  alleged  to  be 
the  only  duly  constituted  directors.  Lord  Cottenham,  L.  C,  allowed  a  de- 
murrer to  the  bill.  In  the  first  place,  he  pointed  out  that  if  tliore  Iiad  been  no 
other  objection  to  the  bill,  the  fact  of  its  having  been  brought  by  sliarehoiders, 
not  on  behalf  of  themselves  and  others  but  in  tlicir  individual  characters  onlj', 
was  fatal.  Then  he  said  that  a  more  important  objection  was  that  the  injury 
alleged  was  not  to  the  plaintiffs  personally  but  to  the  corporation,  without  any 
reason  being  assigned  by  the  bill  why  the  corporation  does  not  fut  itself  in 
motion  to  seek  a  remedy.  After  observing  that  Foss  v.  Harbottle  was  identical 
in  princii)le  with  the  case  before  him.  Lord  Cottenham  said  that  the  Vice- 
Chancellor's  observations  in  that  case  apjjlied  with  greater  force  to  the  present 
<^ase  because  there  "  the  bill  expressly  alleges  that  a  large  majority  of  the 
shareholders  are  of  the  same  opinion  with  [the  plaintiffs] ;  and,  if  that  be  so, 
there  is  obviously  nothing  to  prevent  the  company  from  filing  a  bill  in  its 
corporate  character  to  remedy  the  evil  complained  of."  Finally,  he  relied  on 
the  ground  that  it  was  without  precedent  for  the  Court  to  interfere  "  solely  on 
the  ground  of  the  supposed  invalidity  of  the  title  of  persons  claiming  to  be 
corporate  officers." 

These  two  cases  have  been  frequently  followed.  James,  L.  J.,  in  Gray  v. 
Lewis  (1873),  8  Ch.  1035,  1050,  1051,  said:  "It  is  very  important,  in  order 
to  avoid  oppressive  litigation,  to  adhere  to  the  rule  laid  down  in  Mnzley  v. 
Alston,  and  Foss  v.  Harbottle,  which  cases  have  always  been  considered  as 
settling  the  law  of  this  Court,  that  where  there  is  a  corporate  body  capable  of 
filing  a  bill  for  itself  to  recover  property  either  from  its  directors  or  officers, 
•or  from  any  other  person,  that  corporate  body  is  the  proper  plaintiff,  and  the 
onlj'^  proper  plaintiff.  ...  I  think  that  it  is  of  the  utmost  importance  to 
maintain  the  rule  laid  down  in  Mozley  v.  Alston  and  Foss  v.  Harbottle,  to 
which,  as  I  understand,  the  only  exception  is  where  the  corporate  body  has  got 
into  the  hands  of  directors  and  of  the  majority,  which  directors  and  majority 
are  using  their  power  for  the  purpose  of  doing  something  fraudulent  against  the 
minority,  who  are  overwhelmed  by  them,  as  in  Atwool  v.  Mcrryveathcr  (5  Eq. 
464,  n.),  where  Wood,  V.-C,  under  tliose  circumstances  sustained  a  bill  by  a 
shareholder,  on  behalf  of  himself  and  others,  and  there  it  was  after  an  attempt 
had  been  made  to  obtain  a  proper  authority  from  the  corporate  body  itself  in 
public  meeting  assembled."  The  same  learned  judge,  James,  L.  J.,  in  Mac- 
■dougall  v.  Gardiner,  1  C.  Div.  13,  again  emphasised  the  importance  of  the 
rule. 

"  I  think,"  he  said,  "  it  is  of  the  utmost  importance  to  all  these  companies 
that  the  rule  which  is  well  known  in  this  Court  as  the  rule  in  Mozley  v.  Alston 
.  .  .  and  Foss  v.  Harbottle  should  always  be  adhered  to:  that  is  to  say,  that 
nothing  connected  with  the  internal  disputes  between  the  shareholders  is  to  be 
made  the  subject  of  a  bill  by  some  one  shareholder  on  behalf  of  himself  and 
others,  unless  there  be  something  illegal,  oppressive,  or  fraudulent,  unless  there 
be  something  idtra  I'ires  on  the  part  of  the  company  qnii.  company,  or  on  the 
part  of  the  majority  of  the  company,  so  that  they  are  not  fit  persons  to  deter- 
mine it;  but  that  every  litigation  must  be  in  the  name  of  the  company  if  the 
■company  really  desire  it." 

And  in  a  case  in  the  Privy  Council,  Burland  v.  Earle,  (1902)  A.  C.  83,  93, 
Lord  Davey  said:  "It  is  an  elementary  principle  of  the  law  relating  to  joint 
stock  companies  that  the  Court  will  not  interfere  with  the  internal  management 
•of  companies  acting  within  their  powers,  and  in  fact  has  no  jurisdiction  to  do 
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80.  Again,  it  is  clear  law  that  in  order  to  redress  a  wrong  done  to  the  com- 
pany, or  to  recover  money  or  damage  alleged  to  be  due  to  the  company,  the 
action  should  prima  facie  be  brought  b)j  the  company  itself.  These  cardinal 
principles  are  laid  down  in  the  well-known  cases  of  Foss  v.  Harhottle  and 
Mozley  v.  Alston,  and  in  numerous  later  cases  which  it  is  unnecessary  to  cite. 
But  an  exception  is  made  to  the  second  rule,  where  the  persons  against  whom 
relief  is  sought  themselves  hold  and  control  the  majority  of  the  shares  in  the 
company,  and  will  not  permit  an  action  to  be  brought  in  the  name  of  the  com- 
pany. In  that  case  the  Courts  allow  the  shareholders  complaining  to  bring  an 
action  in  their  own  names.  This,  however,  is  mere  matter  of  procedure  in 
order  to  give  a  remedy  for  a  wrong  which  would  otherwise  escape  redress,  and 
it  is  obvious  that  in  such  an  action  the  plaintiffs  cannot  have  a  larger  right  to 
relief  than  the  company  itself  would  have  if  it  were  plaintiff,  and  cannot  com- 
plain of  acts  which  are  valid  //  done  with  the  approval  of  the  majority  of  the 
shareholders,  or  are  capable  of  being  confirmed  by  the  majority.  The  cases  in 
which  the  minority  can  maintain  such  an  action  are,  therefore,  confined  to 
those  in  which  the  acts  complained  of  are  of  a  fraudulent  character  or  beyond 
the  powers  of  the  company.  A  familiar  example  is  where  the  majority  are 
endeavouring,  directly  or  indirci-tly,  to  appropriate  to  themselves  money,  pro- 
perty, or  advantages  wliich  belong  to  the  company,  or  in  which  the  other 
shareholders  are  entitled  to  participate,  as  was  alleged  in  the  case  of  Menier  v. 
Hooper's  Telegraph  Works  (1874),  9  Ch.  350.  It  should  be  added  that  no 
mere  informality  or  irregularity  which  can  be  remedied  by  the  majoritj'  will 
entitle  the  minority  to  sue  if  the  act  when  done  regularly  would  be  within  the 
powers  of  the  company  and  the  intention  of  the  majority  of  the  shareholders  is 
clear.  This  may  be  illustrated  by  the  judgment  of  Mellish,  J.,  in  Macdougall 
V.  Gardiner.^^  And  by  a  recent  case — Marsh^dl's  Valve  Gear  Co.  v.  Manning, 
Wardle  <J-  Co.,  (1909)  1  Ch.  267— where  clause  55  of  Table  A.  of  1862, 
as  to  directors'  powers,  applied,  and  where  the  four  directors  held  substantially 
all  the  share  capital,  one  of  them,  who  liad  the  majority  of  votes  at  general 
meetings,  commenced  an  action  in  the  name  of  the  company,  and  the  other 
directors  moved  to  strike  out  tlie  name  and  dismiss  the  action,  it  was  held  that 
by  clause  55  the  majority  [in  value]  of  the  shareholders  had  the  right  to  control 
the  action,  and  that  the  motion  must  be  dismissed  with  costs. 

Accordingly,  the  Court  refused  to  interfere  at  the  suit  of  a  shareholder  suing 
on  behalf  of  himself  and  others  in  the  following  cases:  — 

(a)  Proceedings  to  compel  directors  to  make  good  funds  of  company  impro- 

perly  expended.      Foss   v.    Harhottle,  supra. 

(b)  Where  directors  were  acting  who  had  not  been  duly  appointed.     Mozley 

V.  Alston,  ubi  supra,  and  Hattersley  v.  Shelburne,  10  W.  R.  881. 

(c)  To  recover  property  alleged  to  belong  to  the  company.     Gray  v.  Lev)is, 

ubi  supra;  see  also  Mussell  v.   Wakefield  Watertvorks,  20  Eq.  474. 

(d)  Where  it  was  alleged  that  chairman  had  improperly  refused  to  take  a  poll. 

Macdougall  v.    Gardiner,  1   C.   Div.    13. 

(e)  Where  winding-up  resolution  passed  at  meeting  convened  by  order  of  an 

irregular  board.  Southern  Counties  Deposit  Bank  v.  Rider,  73  L.  T. 
374,  C.  A. 

(f)  Action  against  company's  solicitor  and  vendor  to  set  aside  an  agreement 

alleged  to  have  been  a  fraud  on  the  company,  and  to  recover  money 
of  the  company.  Buckett  v.  Gover,  6  C.  Div.  82.  For  further  pro- 
ceedings in  this  case,  25  W.  R.  554. 

(g)  Action    for    re-imbursement    of   dividend    paid    out    of   capital,    part    of 

which   was   received   and   retained   by  plaintiffs.      Towers   v.    African 
Tug  Co.,  (1904)  1  Ch.  558. 
(h)  Action  against  company  and  its  directors  in  respect  of  an  investment  of 
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reserve  funds,  bond  fide  but  iiuprudeiitly  made  in  the  nanu"  of  a  soli- 
trustee.     Burlmid  v.  Earle,  supra. 

And  sec  Exeter  and  Crediton  Rail.  Co.  v.  JiuUcr,  5  Ry.  Cas.  211,  and  Nor- 
mandy V.  Ind,  Coope  ^-  Co.,  (1908)  1  Ch.  84. 

The  e.\ceptions  to  the  rule  of  Foss  v.  Ilarbottle  are  well  illustrated  in  th& 
decision  of  the  Court  of  Appeal  in  Alexander  v.  Automallc  Telephone  Co., 
(1900)  2  Ch.  56.  Lindley,  M.  R.,  in  that  case,  says  (p.  69):— "The  breach 
of  duty  to  the  company  consists  in  depriving  it  of  the  use  of  the  money,  which. 
the  directors  ought  to  have  paid  up  sooner  than  they  did.  I  cannot  regard  the 
case  as  one  of  mere  internal  management,  which,  according  to  Foss  v.  Harbottle 
and  numerous  other  cases,  the  Court  leaves  the  shareholders  to  settle  among- 
themselves.  It  was  ascertained  .  .  .  that  when  this  action  was  commenced  the 
defendants  held  such  a  preponderance  of  shares  that  they  could  not  be  controlled 
by  the  other  shareholders.  Under  those  circumstances  an  action  by  some  share- 
holders on  behalf  of  themselves  and  the  others  against  the  defendants  is  in 
accordance  with  the  authorities,  and  is  unobjectionable  in  form.  Sec  Menier  v. 
Hooper's  Telegraph  Works  (1874),  9  Ch.  350.  An  action  in  this  form  is  far 
preferable  to  an-  <wtix>n  in  the  nnme  of  the  company  a4ul  then  a  fight  as  to  the 
right  to  use  its  name." 

The  only  exceptions  therefore  to  the  rule  are  the  following: — 

(a)  Where  the  act  complained  of  is  tdtru  vires  the  company.     Simpson  \. 

Westminster  Palace  Hotel  Co.,  8  H.  L.  Cas.  712. 

(b)  Where  the  act  complained  of  is  a  fraud  on  the  minority.     Alexander 

V.  Automatic  Co.,  supra. 

(c)  Where  there  is  an  absolute  necessity  to  waive  the  rule  in  order  that 

there  may  not  be  a  denial  of  justice.  See  observations  of  M.  R.  in 
Pender  v.  Lushington,  6  C.  Div.  70;  Russell  v.  Wahe field  Water- 
works, 20  Eq.  474;  Harben  v.  Phillips,  23  C.  Div.  14;  Burland 
V.  Earle,  supra. 

Accordingly,  the  Court  has  interfered  at  the  suit  of  one  or  more  suing  as 
above  in  Clinch  v.  Financial  Corporation,  5  Eq.  450;  4  Ch.  117;  Atwool  v. 
Merry  weather,  5  Eq.  464,  n.     Ultra  vires  agreement.     See  Form  739,  infra. 

Ultra  vires  return  of  capital.     Holmes  v.  Neiccastle  Co.,  1  C.  Div.  682. 
Ultra  vires  purchase  of  shares.     Hope  v.  International  Financial  Society, 

4  C.  Div.  327.    See  Form  747,  infra. 
Payment  of  dividends  out  of  capital.     Macdougall  v.  Jersey  Hotel  Co.,  2 

H.  &  M.  528.     See  Forms  744  and  745,  infra;  and  compare  Towers  v. 

African  Tug  Co.,  supra. 
Majority,  or  persons  controlling  majority,  proposing  to  benefit  themselves 

at  the  expense  of  the  minority.     Menier  v.  Hooper's  Telegraph  Works, 

9  Ch.  350;  Alexander  v.  Automatic  Co.,  supra. 
Action  to  set  aside  fraudulent  sale  to  company,  the  vendor  holding  the 

majority  of  the  shares.     Mason  v.  Harris,  11  C.  Div.  97. 

Where  a  shareholder  desires  to  complain  of  a  wrong  done  to  the  company, 
and  the  case  does  not  fall  within  the  above  exceptions,  and  the  directors  decline 
to  proceed,  the  shareholder  can  sue  in  the  company's  name.  But  if  it  is  shown 
that  the  majority  do  not  support  the  action,  the  company's  name  will  be  struck 
out;  and  if  there  is  a  dispute  as  to  the  ^ews  of  the  majority,  the  Court  will 
take  means  to  ascertain  them,  e.g.,  by  giving  liberty  to  convene  a  meeting. 
Exeter  and  Crediton  Rail.  Co.  v.  Buller,  5  Rail.  Cas.  211;  11  Jur.  527;  Pender 
V.  Lushington,  6  C.  D.  70;  Bu^kett  v.  Gorer,  ibid.  82;  Harben  v.  Phillips, 
23  C.  Div.  14.  It  is  therefore  advisable  that  a  shareholder  commencing  an  action 
in  the  name  of  the  company  should  himself  take  immediate  steps  to  procure  the 
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convention  of  a  general  meeting.  Morris  v.  Morris,  W.  N.  (1877)  6.  For  "  if 
authority  is  wanted  to  use  the  name  of  the  company,  it  must  be  authority  got 
from  the  proper  quarter — either  from  the  directors,  or  from  the  shareholders 
convened  for  the  purpose."  La  Conpagnie  de  Mayville  v.  Whitley,  (1896)  1 
Ch.  788,  803. 

There  must  be  a  strong  prima  facie  case  for  the  Court  to  allow  such  a  bill 
filed  in  the  name  of  the  company,  but  without  the  sanction  of  a  majority  of  thf' 
shareholders,  to  remain  on  the  file  in  order  to  see  whether  the  company  will 
adopt  it  or  not.  East  Pant  Du  United  Lead  Mining  Co.  v.  Merryweathor, 
4  N.  R.  541. 

But  the  fact  that  the  approval  of  the  majority  has  not  been  obtained  before  the 
writ  is  issued  does  not  prevent  the  Court  from  giving  interlocutory  relief  by 
injunction  or  otherwise.  Pender  v.  Lxshingtotu  iihi  si/pra.  See  further,  Lindley 
on  Companies,  6th  ed.  774;  Seton,  602. 

As  to  ordering  the  plaintiff's  solicitor  to  jjay  the  costs  of  action  brought  in 
name  of  company  without  authority,  see  La  Compagnie  de  Maymlle  v.  Whitley, 
supra;  Neivbiggin  v.  Armstrong,  13  C.  D.  310. 

Where  the  company  is  joined  as  plaintiff  without  authority,  a  motion  to  strike   Striking  out 
out  the  name  can  be  made  under  Ord.  XVI.  r.  11.     La  Compagnie  de  MayviUr  company's 
V.   Whitley,  (1896)  1  Ch.  788;   Marshall's  Valve  Gear  Co.  v.  Manning,  (1909)   name  as 
1    Ch.    267.     And   where   the   notice   of   motion   also   asks    that   the    solicitors  ^     " 
responsible  maj^  bo  ordered  to  pay   tiie  costs,   notice  of  discontinuance  subse- 
quently given  will  not  prevent  the  Court  from  making  the  order.     Gold  Rcrf^ 
of  Western  Australia  v.  Dawson,  (1897)  1  Ch.  115. 

The  rule  above  referred  to  does  not  of  course  prevent  a  member  from  suing  in 
respect  of  an  individual  wrong.  Pender  v.  Liishington,  tibi  supra;  and  see 
Forms  736  et  seq.,  infra. 


Appearance. 

The  subjects  of  appearance  and  default  of  appearance  are  dealt  with  in 
Ords.  Xir.  and  XIII. 

A  company,  being  a  corporation  aggregate,  can  only  appear  by  a  solicitor. 
See  Ann.  Pr.,  notes  to  Ord.  XII.  r.  11.  The  appearance  of  a  company  by  its 
secretary,  &c.  is  refused  at  the  Central  Office.    Ihid. 

If  the  company  is  in  liquidation,  whether  voluntary  or  compulsory,  appear- 
ance should  be  entered  for  "  The  Company,  Limited,  in  liquidation,  by 

C.  D.,  its  licjuidator  duly  appointed."    Ann.  Pr.  ibid. 

As  to  attaching  a  solicitor  for  breach  of  an  undertaking  to  enter  appearance, 
see  Kerly.  Son  S;  Verdcn,  (1901)  1  Ch.  467;  and  Ann.  Pr..  note  to  Ord.  IX.  r.  1. 


Summons  for  Directions. 

Ord.  XXX.,  as  amended  in  July,  1902,  is  as  follows:  — 

1. — :(a)  Except  in  tiie  cases  mentioned  in  paragraph  (d),  the  plaintiff  in 
every  action  shall  take  out  a  summons  for  directions  returnable  in  not  les;* 
than  four  days. 

(b)  Such  summons  shall  be  taken  out  after  appearance  and  before  the  plaintiff 
takes  any  fresh  step  in  the  action  other  than  application  for  an  injunction, 
or  for  a  receiver,  or  the  entering  of  judgment  in  default  of  defence  under 
Ord.  XXVII. 

(c)  Where  under  Ord.  XIV.  the  plaintiff  applies  for  judgment,  or  where 
under   Ord.    XVIIIa.    the   defendant    applies   for    a   statement   of   claim,   the 
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judge  may  deal  with  such  application  as  if  the  plaintiff  had  been  entitled  to 
take  out  and  had  taken  out  a  summons  for  directions. 

(d)  This  rule  shall  not  apply  to  Admiralty  actions  within  the  moaning  of 
sect.  34  of  the  Judicature  Act,  1873,  or  to  actions  in  which  the  writ  is  specially 
indorsed  under  Ord.  III.  r.  6,  or  to  actions  coming  under  the  provisions  of 
Ord.  XVIIIa.,  or  to  any  proceeding  commenced  by  originating  summons;  but 
in  any  such  action  or  proceeding  a  summons  for  directions  may  be  taken  out  at 
the  instance  of  any  party  thereto. 

2.  Uj)on  the  hearing  of  the  summons  the  Court  or  a  judge  shall,  so  far  as 
practicable,  make  .such  order  as  may  be  just  with  respect  to  all  the  proceedings 
to  be  taken  in  the  action,  and  as  to  the  costs  thereof,  and  more  particularly  with 
respect  to  the  following  matters: — Pleading,  particulars,  admissions,  discovery, 
interrogatories,  inspection  of  documents,  inspection  of  real  or  personal  property, 
commissions,  examination  of  witnesses,  place  and  mode  of  trial.  Such  order 
shall  be  in  the  Form  No.  4\,  Appendix  K.,  with  such  variations  as  circum- 
stances may  require. 

3.  No  affidavit  shall  be  used  on  the  hearing  of  the  said  summons  except  by 
.special  order  of  the  Court  or  a  judge. 

4.  On  the  hearing  of  the  summons  any  party  to  whom  the  summons  is 
addressed  shall,  so  far  as  practicable,  apply  for  any  order  or  directions  as  to 
any  interlocutory  matter  or  thing  in  the  action  which  he  may  desire. 

5.  Any  application  subsequently  to  the  original  summons  and  before  judg- 
ment for  any  directions  as  to  any  interlocutory  matter  or  thing  by  any  party 
shall  be  made  under  the  summons  by  two  clear  days'  notice  to  the  other  party, 
stating  the  grounds  of  the  application. 

6.  Any  application  by  any  party  which  might  have  been  made  at  the  hearing 
of  the  original  summons  shall,  if  granted  on  any  subsequent  application,  be 
granted  at  the  costs  of  the  party  applying,  unle<s  the  Court  or  a  judge  shall  be  of 
opinion  that  the  application  could  not  properly  have  been  made  at  the  hearing 
of  the  original  summons. 

7.  On  the  hearing  of  the  summons,  the  Court  or  a  judge  may  order  that 
evidence  of  any  particular  fact,  to  be  specified  in  the  order,  shall  be  given  by 
statement  on  oath  of  information  and  belief,  or  by  production  of  documents  or 
entries  in  books,  or  by  copies  of  documents  or  entries  or  otherwise  as  the  Court 
or  judge  may  direct. 

8.  In  any  action  to  which  r.  1  of  this  order  applies,  if  the  plaintiff  does  not 
within  fourteen  days  from  the  entry  of  the  defendant's  appearance  take  out 
a  summons  for  directions  under  this  order,  the  defendant  shall  be  at  liberty  to 
apply  for  an  order  to  dismiss  the  action,  and  upon  such  application  the  judge 
may  either  dismiss  the  action  on  such  terms  as  may  be  just,  or  may  deal  with  such 
application  in  all  respects  as  if  it  were  a  summons  for  directions  under  this  order. 

Ord.  XVIIIa.  is  the  one  which  deals  with  cases  in  which  the  plaintiff  wishes 
to  proceed  to  trial  without  pleadings. 

For  form  of  summons,  see  Part  III.  (10th  ed.)  of  this  work,  p.  491.  As  to 
putting  parties  under  conditions,  see  Baxter  v.  Holdsworth,  (1899)  1  Q.  B.  266. 

Where  a  defendant  makes  default  in  entering  appearance,  the  master  cannot, 
on  a  summons  for  directions,  order  the  action  to  be  set  down  for  trial  without 
pleadings.  JRe  Norman,  W.  N.  (1900)  159;  and  see  Green  v.  St.  John's  Man- 
sions, W.  N.  (1900)  9. 

See  further  notes  to  Ord.  XXX.  in  the  Annual  Practice. 

The  summons  for  directions  comes  to  an  end  at  the  trial,  after  which  any 
interlocutory  application  ought  to  be  by  summons,  not  by  notice.  Brown  v. 
Ilaig,  W.  N.  (1905)  120. 
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Security  for  Costs  by  Plaintiff  Company. 

As  to  this,  see  Companies   (Consolidation)   Act,   1908,  s.   278,  and  notes  to 
Form  759. 


Discovery. 

Ord.  XXXI.  r.  5.  If  any  party  to  a  cause  or  matter  be  a  body  corporate  or 
a  joint  stock  company,  whether  incorporated  or  not,  or  any  other  body  of  persons 
empowered  by  law  to  sue  or  be  sued,  whether  in  its  own  name  or  in  the  name 
of  any  officer  or  other  person,  any  opposite  party  may  apply  for  an  order 
allowing  him  to  deliver  interrogatories  to  any  member  or  officer  of  such  cor- 
poration, company,  or  body,  and  an  order  may  be  made  accordinglj'. 

As  to  who  are  "  opposite  parties  "  for  the  purposes  of  interrogatories,  sec 
notes  to  Ann.  Pr.  Ord.  XXXI.  r.  1.  In  the  case  of  discovery  of  documents  the 
words  are  "  any  other  party  "  (see  r.  12),  but  they  have  been  held  to  mean  the 
same  thing  as  "  opposite  parties." 

It  is  a  matter  for  the  discretion  of  the  judge  whether  any,  and  what,  order 
should  be  made.  Where  the  application  is  to  interrogate  the  company  through 
its  secretary  or  other  such  officer,  it  being  his  duty  to  be  acquainted  with  the 
affairs  of  the  company  and  to  act  for  them  in  such  matters,  it  seems  to  be 
unnecessary  to  serve  the  officer  with  notice  of  the  application;  but  in  the  case 
of  a  member  who  is  not  an  officer,  as  a  rule,  notice  of  the  application  ought  to  be 
served  on  him.     Chaddock  v.  British  South  Africa  Co.,  (1896)  2  Q.  B.  153, 155. 

Unless  the  judge  thinks  that  there  is  no  officer  capable  of  giving  the  dis- 
covery, a  member  should  not  be  ordered  to  be  examined.  Berkeley  v.  Standard 
Discount  Co.,  13  C.  D.  97. 

The  officer  or  member  is  the  representative  or  alter  ego  of  the  company  for 
the  purpose  of  answering  the  interrogatories.  Berkeley  v.  Standard  Co.,  13 
C.  D.  at  p.  101.  An  officer  of  a  company,  answering  on  its  behalf  interroga- 
tories administered  to  it,  is  only  bound  to  answer  as  to  his  knowledge  acquired 
in  the  course  of  ^is  employment  by  the  company,  and  as  to  the  result  of  inquiries 
made  by  him  of  its  other  officers  and  agents  with  regard  to  their  knowledge 
acquired  in  the  same  way,  and  he  is  not  bound  to  answer  as  to  his  own  knowledge, 
or  to  make  inquiries  of  the  other  officers  or  agents  of  the  company  as  to  their 
knowledge,  acquired  accidentally  or  in  some  other  capacity.  The  answer  of  an 
officer,  being  the  company's  answer,  can  be  read  against  it,  and  it  can  only  be 
required  to  answer  as  to  that  with  respect  to  which  an  individual  litigant 
in  its  position  would  have  been  bound  to  answer.  Welsbach  Incandescent  Gas 
Lighting  Co.  v.  Neio  Sunlight  Incandescent  Co.,  (1900)  C.  A.,  2  Ch.  1.  See 
also  Ann.  Pr.,  notes  to  Ord.  XXXI. 

It  the  officer  selected  to  answer  have  no  personal  knowledge  of  the  facts  he 
should  apply  to  those  servants  of  the  company  who  have.  Southv:ark  Co.  v. 
Quick,  3  Q.  B.  D.  315. 

The  Court  will  not,  as  a  rule,  compel  persons  who  are  parties  to  an  action  to 
produce  books  which  are  in  their  possession  as  directors  of  a  company  which  is 
tiot  a  party.  Williams  v.  Ingram,  16  T.  L.  R.  434,  451.  Otherwise  in  the  case 
of  a  liquidator  having  absolute  control  of  the  documents.  London,  %c.  Bank 
V.  Cooper,  15  Q.  B.  D.  7,  473.  But  where  a  suit  was  proceeding  against  some 
only  of  the  directors  of  an  unincorporated  joint  stock  company,  alleging  fraud 
at  the  expense  of  the  company,  an  order  was  made  for  the  production  of 
books  and  documents  which  were  the  joint  property  of  all  the  directors,  and 
"which  were  in  the  custody  of  a  solicitor  as  the  agent  of  the  directors.  Walburn 
^.  Ingilby,  1  M.  &  K.  61. 
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As  to  ordering  copies  of  entries  in  business  books  to  be  furnished  in  lieu  of 
inspection,  see  Ord.  XXXI.  r.  19a,  and  WhitR  v.  Spafford  ^  Co.,  0901) 
2  Q.  B.  241. 

As  to  interrogatories  not  being  put  with  a  view  to  obtain  admissions,  se<- 
Clarke  v.  Clarke,  W.  N.   (1899)   130. 


Form  694. 

Interroga- 
tories. 


[Title,  do.] 

Interrogatories  on  behalf  of  the  dft  for  the  examination  of  the  pits 
by  their  secretary  delivered  pursuant  to  Order  dated . 

1.  On  what  date  do  you  alleg:e  that  the  dft  applied  for  shares  in 
the  pit  coy?  If  the  applicon  was  in  writing,  identify  the  document 
containing  such  applicon. 

2.  Look  at  the  first  document  mentd  in  the  schedule  of  the  pltV 
afft  of  document'!,  and  state  in  whose  handwriting  is  the  signature 
"John  Smith."  From  whom,  and  when,  and  under  what  circum- 
stances, did  the  pit  coy  receive  this  document? 

3.  When,  and  by  whom,  was  the  alleged  payment  of  501.  in  respect 
of  ordinary  sliares  made?  Was  such  payment  made  in  cash?  If 
nay,  in  what  form  was  it  made?  and  if  by  cheque  or  cheques,  state 
to  whom  such  cliequo  or  cheques  was,  or  Avere,  made  payable;  by 
whom  drawn,  and  on  what  bank;  and  whether  indorsed  or  not,  and, 
if  yea,  by  whom  indorsed.  Was  any  and  what  receipt  given,  and  to 
whom,  for  the  alleged  sum  of  501.? 

4.  Prior  to  the  payment  of  the  alleged  sum  of  50^,  did  any  com- 
munication pass,  and  was  any  arrangement  made,  between  the  pit 
coy,  or  anyone  on  its  behalf,  and  the  dft,  or  anyone  on  his  behalf, 
respecting  such  payment?  If  yea,  state  the  nature  and  substance  of 
such  communication  and  arrangement,  and  when,  and  where,  and 
between  whom,  the  same  took  place.  The  pit  coy  is  required  to 
answer  all  these  interrogatories  by  their  secretary  or  other  proper 
officer. 

Delivered  this day  of by ,  dft's  solors. 
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19—.     C.  No.  . 

Writ  issued  — th ,  19 — . 

Form  695. 

Action  for 

igh  Court  of  Justice, 

calle. 

Division. 

Statement  of 
claim. 

Between  The  C.  Coy,  Limtd 

.     Plaintiffs, 

and 

A.  B 

Defendant. 

1.  The  pit  coy,  hnftr  called  "the  coy,"  is  a  coy  limtd  by  shares, 
and  was  incorporated  under  the  Companies  Acts,  1862  to  1900,  in 
the  year  19 — ,  with  a  memdum  and  arts  of  asson.     The  dft  is  a 

member  of  the  coy,  and  as  such  is  the  registered  holder  of shares 

of  £ each  in  its  capital.     The  sd  shares  are  pd  up  to  the  extent 

of  £ per  share  and  no  more . 

2.  The  sd  arts  of  asson  contain  the  following  clauses  numbered 
resply  20  and  21,  that  is  to  say:  — 

'20.  The  directors  of  the  coy  may  from  time  to  time  make  such 
calls  OS  they  think  fit  upon  the  members  in  respect  of  all  moneys 
iinpd  on  the  shares  held  by  them  resply,  and  not  by  the  conditions 
•of  allotment  made  payable  at  fixed  times,  and  such  member  shall 
pay  the  amount  of  every  call  so  made  on  him  to  the  persons,  and 
at  the  times  and  places  appointed  by  the  directors,  and  a  call  shall 
be  deemed  to  have  been  made  at  the  time  when  the  resolution  of 
the  directors  autliorizing  such  call  was  passed." 

"21.  One  month's  notice  of  any  call  shall  be  given  specifying  the 
time  and  place  of  payment,  and  to  whom  such  call  shall  be  pd,  and 
if  the  sum  payable  in  respect  of  any  call  or  instalment  be  not  pd  on 
or  before  the  day  appointed  for  payment  thof,  the  holder  for  the 
time  being  of  the  share  in  respect  of  which  the  call  shall  have  been 
madi'  shall  pay  interest  for  the  same  at  the  rate  of  10  p.c.p.a.  from 
the  day  appointed  for  the  payment  thof  to  the  time  of  actual  pay- 
ment." 

3.  In  exercise  of  the  power  conferred  on  the  directors  of  the  coy  as 
a,fsd,  they  at  a  meeting  of  the  directors  duly  convened  and  held  on 
the da}  of ,  duly  made  a  call  on  the  members,  including  the 
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Form  695.    dft,  of  £ per  share,  and  determined  that  such  call  should  be  pd 

to  the  coy's  bankers,  Messrs.  ,  at  their  banking  house  at  . 

on  the  — —  day  of . 

4.  Due  notice  of  the  sd  call  was  given  to  the  dft,  and  he  waM 
required  to  pay  the  sd  call  in  accordance  with  the  terms  of  the  sd 
resolution. 

5.  The  dft  made  default  in  payment  of  such  call,  and  there  is  now 

due  to  the  coy  in  respect  thof  a  sum  of  £ ,  the  amount  of  such 

call,  together  with  interest  thereon  at  the  rate  of  10  p.c.p.a.  from 
the day  of ,  the  day  aj^pointed  for  the  payment  of  such  call . 

6.  The  coy  claims:  — 

(1)  Payment  of  the  sd  sum  of  £— ,  with  interest  thereon,  at 

the  rate  of  10  p.c.p.a.  from  the  day  of  — —  until 

payment. 

(2)  Costs. 

By  sect.  70  of  the  Companies  Act,  1862,  it  was  provided  that  "  in  any  action 
or  suit  brought  by  the  company  against  any  member  to  recover  any  call  or 
other  moneys  due  from  such  member,  in  his  character  of  member,  it  shall  not  bo 
necessary  to  set  forth  the  special  matter;  but  it  shall  be  sufficient  to  allege  that 
the  defendant  is  a  member  of  the  company,  and  is  indebted  to  the  company  in 
respect  of  a  call  made  or  other  moneys  due  whereby  an  action  or  suit  hath 
accrued  to  the  comjjany."  This  section  is  not  re-enacted  in  the  Act  of  1908 — no 
doubt  advisedly — for  under  the  present  practice  it  is  found  more  convenient  to 
state  the  facts  as  above.  By  so  doing,  the  defendant  is  more  certainly  compelled 
to  raise  and  specify  in  detail  the  defences  on  which  he  relies.  Moreover, 
unless  the  provisions  of  the  articles  are  set  out,  the  right  to  interest  after  the 
issue  of  the  writ  will  not  appear.  In  many  cases  judgment  for  payment 
of  calls  can  be  obtained  by  a  specially  indorsed  writ,  and  a  summons  under 
Ord.  XIV.  r.  1.    See  p.  1368. 

Very  commonly,  in  an  action  for  calls,  allotment  money,  or  instalments,  the 
writ  is  specially  indorsed  under  Ord.  III.  r.  6,  and  there  is  no  other  statement 
of  claim.  The  defendant  in  such  cases  may  put  in  a  defence  and  the  plaintiff 
company  can  reply  thereto,  e.g.,  as  in  Form  697,  infra  (but  not  now  without 
an  order.    See  Ord.  XXIII.  r.  1). 

In  an  action  for  caUs,  the  usual  defences  set  up  are:  (1)  That  the  defendant 
is  not  a  member  of  the  company,  and  that  the  shares  were  allotted  to  him  without 
his  consent,  and  in  such  case  there  may  be  a  counterclaim  to  have  his  name 
removed,  and  for  damages,  or  (2)  that  he  was  induced  to  take  up  the  shares 
by  misrepresentation,  in  which  case  he  would  counterclaim  to  have  the  con- 
tract rescinded,  or,  when  neither  of  the  foregoing  defences  are  available  in 
such  case,  there  could  be  a  counterclaim  to  rescind  the  contract,  or  (3)  that  the 
call  was  irregularly  made. 

Other  defences  are:  that  the  call  was  bad  in  form  (Cmvley  4-  Co.,  42  Ch.  D. 
209),  that  the  stipulated  period  since  the  last  call  had  not  elapsed,  that  the 
call  exceeds  the  stipulated  amount,  that  the  directors  making  the  call  were  not 
duly  appointed  or  duly  qualified,  that  thei'e  has  been  a  set-off  (unless  the 
company  is  in  winding-up),  or  that  the  call  was  made  maid  fide  (Norman  v. 
Mitchell,  19  Beav.  278). 

As  to  the  defence  of  fraud  to  an  action  for  calls,  see  Aaron's  Reefs  v.  Twis», 
(1896)  A.  C.  273. 


FORMS. 


iat>7 


If  the  company  is  in  winding-up,  tJae  liquidatoi'  may  obtain  a  balance-order, 
or  may  sue  (in  the  company's  name)  for  the  calls.  The  balance-order  can  bo 
enforced  by  a  fi.  fa.,  but  if  that  remedy  results  in  nothing,  and  bankruptcy  pro- 
ceedings are  in  view,  a  balance-order  will  not  found  procedure  by  bankruptcy 
notice  as  it  is  not  a  "  final  judgment "'  within  sect.  4,  sub-sect.  1  (g)  of  the 
Bankruptcy  Act,  1883.  Ex  parte  Whinney,  13  Q.  B.  D.  476;  Ex  \parte 
Grimwade,  Re  Tennent,  17  Q.  B.  D.  357.  The  liquidator  cannot  sue  on  the 
balance-order.  Westmoreland,  ^c.  Co.  v.  Feilden,  (1891)  3  Ch.  15;  Pritchett 
V.  English  and  Colonial  Syndicate,  (1899)  2  Q.  B.  428,  434.  But  the  call  is 
a  specialty  debt  (see  sects.  14  (2)  and  125  of  the  Companies  Act,  1908  (sects. 
16  and  75  of  the  Act  of  1862)),  and  is  not  merged  in  the  balance-order. 
Westmoreland,  ^c.  Co.  v.  Feilden  (at  p.  25).  The  liquidator  may,  therefore, 
notwithstanding  the  balance-order,  sue  for  the  call  in  the  name  of  the  company, 
and  in  such  an  action,  sect.  168  of  the  Companies  (Consolidation)  Act,  1908 
(sect.  106  of  the  Act  of  1862),  makes  the  balance-order  conclusive  evidence 
that  the  money  is  due,  and  "  of  all  other  pertinent  matters  stated  in  such  order." 
On  obtaining  judgment  in  the  action,  the  company  can  proceed  against  the 
shareholders  by  bankruptcy  notice.     Bankruptcy  Act,  1883,  s.  4  (1)   (g). 


Form  695. 


Defence. 


[Title  as  above. ^ 


Form  696. 


Defence  to 

1 .  The  dft  does  not  admit  that  the  arts  of  u.s^on  of  the  pit  t-oy  (hnftr  action  for 

called  "  the  coy  ")  are  sufficiently  or  accurately  set  out  in  the  state-  ^*^^^''- 
ment  of  claim,  and  refers  to  the  same  when  produced. 

2.  The  dft  does  not  admit  any  of  the  allegations  in  paras  3  and  4 
of  the  statement  of  claim,  and  in  particular  the  dft  denies  that  the 

directors  of  the  coy  on  or  about  the day  of ,  or  at  any  such 

date,  duly  or  in  fact  made  a  call  on  the  members  (including  the  dft) 

of  £■ per  share  ou  any  call,  or  that  due  or  any  notice  of  any  such 

alleged  call  was  given  to  the  dft. 

3.  If,  which  the  dft  does  not  admit,  certain  persons  purporting  to 
act  as  directors  of  the  coy  purported  to  make  any  such  call  as  is 
alleged,  such  call  was  invalid.  The  persons  purporting  to  act  as 
directors  were  not  duly  qualified,  a  quorum  was  not  present  at  the 
meeting  at  which  such  call  is  alleged  to  have  been  made,  and  no 
proper  notice  convening  such  meeting  was  given. 

4.  The  dft  does  not  aduut  that  a  sum  of  £ or  any  sum  is  due 

from  him  to  the  coy. 


The  plaintiff  company  will  then  either  put  in  a  replj',  for  leave  to  do  which 
the  company  must  obtain  an  order  (see  Ord.  XXIII.  r.  1),  or  the  company  will 
set  down  the  matter  for  trial.  By  Ord.  XXVII.  r.  13,  if  no  reply  is  delivered, 
the  pleadings  are  to  be  deemed  to  be  closed  at  the  expiration  of  the  period  for 
delivering  it,  and  all  the  material  statements  of  fact  in  the  defence  are  "  deemed 
to  have  been  denied  and  put  in  issue." 

The  time  for  delivering  a  reply,  if  ordered,  is  usually  specified  in  the  order, 
and  if  no  time  is  specified  therein,  it  is  ten  days  from  delivery  of  the  defence  or 
the  last  of  the  defences,  unless  the  time  is  extended.     Ord.  XXIII.  r.  2. 

Where  a  reply  is  given  pursuant  to  order,  notice  of  trial  may  be  given  by  the 
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Form  696       '"^P^J'  '^liether  it  closes  the  pleadings  or  not ;  but  where  no  order  for  a  reply  has 

. '-    been  made,  notice  of  trial  can  only  be  given  "  on  the  expiration  of  four  dayi* 

after  the  defence  or  the  last  of  the  defences  shall  have  been  delivered,  or  at  any 
time  after  the  issues  of  fact  are  ready  for  trial."  Ord.  XXXVI.  r.  1  (July, 
1903). 

Where  the  defence  is,  that  the  defendant  was  induced  to  take  the  shares  by 
misrepresentation,  the  defence  should  be  modelled  accordingly,  and  a  countcr- 
rlaim  should  be  added,  claiming  to  have  the  defendant's  name  removed  from 
the  register  of  members  of  the  plaintiff  company.  (See  infra.  Form  698, 
I).  1370.)  In  this  latter  case  the  reply  and  defence  to  counterclaim  will  be  of 
a  more  elaborate  nature. 

The  plaintiff  in  the  action  requires  leave  to  deliver  his  •'  lleply  and  Defence 
to  Counterclaim  "  (Ann.  Pr.,  notes  to  Ord.  XXIII.),  but  a  third  person,  not 
originally  a  party  to  the  action,  but  made  a  defendant  to  the  counterclaim,  may 
deliver  his  defence  to  the  counterclaim  without  leave.    Ibid. 

The  defence  of  set-off  is  available  in  an  action  for  calls  by  a  company  which 
is  a  going  concern;  but  if  such  a  company  sues  a  shareholder  for  a  call,  and  he 
sets  up  a  defence  of  set-off,  and  before  judgment  is  obtained  a  winding-up  of 
the  company  commences,  the  defence  of  set-off  in  the  action  does  not  prevent  the 
application  of  the  ordinary  rule  that  the  debt  owing  by  the  company  to  the 
shareholder  cannot  be  set-off  in  proceedings  in  the  winding-up  to  obtain  payment 
of  the  call.     JIira7n  Maxim  Lamp  Co.,  (1903)  1  Ch.   70  (Byrne,  J.). 

And  the  liquidator  can,  on  settling  the  shareholder  on  the  list  of  contributories, 
apply  for  a  balance-order,  but  will  have  to  discontinue  the  action.     Ibid. 

A  set-off  of  debts  cannot  be  allowed  where  both  are  not  presently  payable 
or  there  has  been  a  change  in  the  person  entitled  to  receive  payment  of  one  or 
other  of  the  debts.  Thus,  in  Ex  p.  The  Peak  Hill  Goldfield,  Limilcd,  In  re 
A  Debtor,  (1909)  1  K.  B.  430  (C.  A.),  where  a  company  petitioned  for  the 
hankruptcy  of  one  of  its  debenture  stock  holders,  and  it  was  held  that  the  set-off 
was  prevented  by  the  appointment  of  a  receiver  for  another  creditor  of  the 
debtor's  interest  in  the  stock  before  the  petition  was  disposed  of,  and  by  :» 
resolution  of  the  stock  holders  postponing  the  time  for  redemption  of  the  stock, 
and  later  on  the  bankruptcy  order  being  made  whereby  the  trustees  in  bank- 
ruptcy of  the  debtor  became  entitled  in  the  place  of  the  receiver. 


Form  697.    In  the  High  Ct,  &c.  jis  above]. 
Defence  to  C^J  Origiual  Action) 


action  for 
ealls. 

Specially 
indor'^ed  writ. 


Between  the  sd  A.  B.  . 


and 


and 


Plaintiff, 
Defendants. 


The Coy,  Limtd,  E.,  F.,  G.,  and  H. 

(By  Counterclaim.) 

Defence  and  Counterclaim. 

Defence. 
The  df t  says  that — 

1.  He  denies  that  he  is  a  member  of  the  pit  coy  or  the  holder  of 
the  sd  shares  or  any  of  them. 

2.  He  denies  that  the  sd  calls  were  made  validly  or  at  all,  or  that  he 
had  notice  thereof,  or  that  he  ever  became  bound  to  pay  the  alleged 
calk  or  any  pt  thereof  or  any  interest  thereon. 
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3.  Alter aativel}  he  wafe  induced  to  take  the  shares  by  certain  mis-    Form  697. 
representations  and  concealments  in  the  prospectus  inviting-  him  to 

take  the  sd  shares,  and  in  a  report  made  by  L.  &  M.  referi-ed  to  in 
the  sd  prospectus. 

4.  Particulars  of  the  misrepresentations  and  concealments: 

The  prospectus  stated  that,  &c.,  that,  &c.,  that,  &q. 
The  whole  of  the  above  statements  were  untrue. 
The  dft  refers  to  the  sd  prospectus  and  report. 

.3.  Further,  in  the  alternative  the  dft  agreed  to  subscribe  for  the 
shares  upon  the  condition  that  20,000  should  be  subscribed  before  the 
pit  coy  went  to  allotment.     This  condition  was  never  fulfilled. 


Counterclaim. 

And  b}'  way  of  counterclaim  the  dft  says  that — 
V).  He  repeats  the  allegations  in  paragraphs  3  and  4  of  the  defence, 
and  further  says  that,  at  the  time  of  the  issue  of  the  sd  prospectus, 
fho  dfts  E.,  F.,  G.  and  H.  were  promoters  of  the  pit  coy,  and  each  of 
them  authorized  the  issue  of  the  sd  jjrospectus,  and  the  pit  by  counter- 
claim relies  on  the  provisions  of  the  Directors'  Liability  Act,  1890 
fCos  (Consolidation)  Act,  1908,  s.  84).  He  also  further  says  that 
the  sd  misrepresentations  and  concealments  were  made  fraudulently 
by  the  sd  dfts  by  counterclaim,  and  also  that  the  sd  dfts  by  counter- 
claim had  no  reasonable  ground  for  believing'  that  Messrs.  L.  &  M. 
were  competent  to  make  their  sd  report. 

7.  By  reason  of  the  pit  by  counterclaim  having  taken  the  sd  shares 
on  the  faith  of  the  sd  prospectus  and  report,  which  shares  are  wholly 
valueless,  he  has  become  liable,  if  he  be  held  liable,  to  pay  the  pit 
eoy  their  claim  in  this  action,  and  has  lost  the  moneys  pd  or  to  be 
pd  by  him  for  the  sd  shares. 

The  pit  by  counterclaim  claims  against  all  the  dfts: 

(1)  Rescission  of  the  contxact  (if  any)  to  take  shares. 

(2)  Rectification  of  the  register  by  striking  off  the  dft's  name  as 

the  holder  of  the  shares  in  the  pit  coy. 
(3j  Repayment  of  all  moneys  pd  b}'  the  dft,  and 
(4)  Against  the  dfts  E.,  F.,  G.  and  H.  damages,  and  an  in- 
demnity against  his  liability  (if  any)  to  the  pit  coy  in 
this  action  and  in  respect  of  any  further  calls. 

If  the  shareholder  is  a  trustee  for  another  person,  the  latter  is  bound  to 
indemnify  the  former  against  calls,  and  may  be  made  a  party  to  the  action  by  a 
third  party  notice.  See  Hardoon  v.  BpJU'iox,  ('lOOl)  A.  C.  118;  Rtevpnson 
T.   Wilson,  (1907)  P.  C.  445. 
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Form  698 

Another. 


Defence  and  Counterclaim. 
Defence. 

1.  The  dft  denies  that  he  is  the  holder  or  registered  holder  of  an^' 
shares  in  the  pit  coy,  or  that  any  right  of  action  has  accrued  to  thu 
pit  coy,  or  that  any  interest  is  payable,  or  that  any  call  has  been  made 
upon  any  shares  held  by  the  dft. 

2.  If  the  dft  is  entered  on  the  register  of  members  of  the  pit  coy 
he  says  that  he  is  entered  without  sufficient  cause,  and  that  his  name 
should  be  removed  from  such  register  for  the  reasons  following: — 

3.  The  dft  by  two  certain  underwriting  letters  requested  the  W.  B. 
Coy,  Limtd  (huf tr  called  the  promoters),  to  admit  him  as  an  under- 
writer of  2,120  shares  in  the  pit  coy  upon  the  footing  of  and  subject 
to  the  conditions  printed  at  the  back  of  the  sd  two  letters,  aud 
handed  to  the  promoters  cheques  amounting  to  200Z.  By  the  5th  of 
the  sd  conditions  it  was  declared  that  the  underwriters  were  to  be 
relieved  altogether  unless  at  least  45,000  of  the  sd  shares  were  under- 
written before  the  prospectus  was  issued  to  the  public. 

4.  In  fact  45,000  of  the  sd  shares  were  not  underwritten  before  the 
prospectus  was  issued  to  the  public,  but  the  promoters  none  the  less, 
and  without  any  authority  from  the  dft,  applied  to  the  pit  coy  for 
2,120  shares  in  the  pit  coy,  and  pd  over  to  the  pit  coy  the  sd  cheques 
amounting  to  2001. 

5.  The  pit  coy  purported  to  make  an  allotment  to  the  dft  of  the  sd 
2,120  shares,  although  they  knew  and  had  notice  of  the  terms  of  the 
dft's  letter  of  underwriting,  and  knew  that  45,000  of  the  sd  shares  hud 
not  been  underwritten. 

6.  The  pit  coy  falsely  by  its  prospectus  pretended  that  45.000 
shares  or  the  whole  of  the  capital  then  oflfered  for  subscription  was 
underwritten. 

7.  The  dft,  believing  that  the  whole  of  the  sd  45,000  shares  had 

been  underwritten,  pd  to  the  pit  coy  £ on  receiving  notice  of 

the  allotment  of  the  sd  2,120  shares. 

8.  As  soon  as  the  dft  learned  that  in  fact  the  sd  45,000  had  not 
been  underwritten  he  repudiated  the  sd  allotment. 


Counterclaim. 

9.  The  dft  repeats  paragraphs  2  to  8  of  his  defence,  and  counter- 
claims— 

1.  Eepayment  of  the  sd  sums  of  2001.  and  £ ,  with  interest. 

2.  Rectification  of  the  register  of  members  of  the  pit  coy  by 

striking  out  his  name. 

As  to  striking  out  a  defence  for  being  frivolou.s  and  vexatious,  and  an  abuse  of 
process,  see  Remmington  \.  Soholes.  (1897)  2  Ch.  1.  and  Ann.  Pr.,  notes  to 
Ord.  XXV.  r.  4. 
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Form  698. 


Reply. 
[As  to  obtaining  lea\e  to  deliver  ;i  reply,  see  supra,  note  to  Form  69»?.] 

As  to  the  defence:  — 


1.  Tlje  pits  contend  that  paragraphs  2  to  8  inclusive  disclose  uo 
defence  in  law  to  this  action. 

2 


Reply  to  a 
defence  to 
action  for 
Save  in  so  far  as  the  same  contains  admissions,  the  pits  join  issue   allotment 


with  the  dft  on  the  whole  of  his  defence. 

As  to  the  counterclaim:  — 

3.  As  to  paragraph  3  of  the  defence,  the  pits  admit  that  the  dft 
made  two  underwriting  applicons  to  the  X.  Coy,  Limtd  (called  in  the 
sd  applicons  the  contractors),  requesting  them  to  admit  him  as  an 
underwriter  in  the  pit  coy  at  a  commission  to  be  pd  to  him  by  tlie 
contractors  for  such  underwriting  of  10  p.c.  in  cash,  and  10  p.c.  in 
fully  pd  shares,  and  upon  the  footing  and  subject  to  the  conditions 
printed  at  the  back  of  such  applicons. 

4.  As  to  paragraph  4  of  tlie  defence,  the  pits  say  that  it  is  untrue 
that  a  number  less  than  45,000  of  the  shares  in  the  sd  coy  were 
underwritten  before  the  sd  prospectus  was  issued  to  the  public. 

5.  The  pits  further  deny  that  the  sd  applicon  to  them  to  allot  the 
sd  shares  was  made  without  the  authority  of  the  dft.  The  sd  shares 
were  duly  allotted  to  the  dft,  and  the  dft  subsequently  pd  the  amount 
due  from  him  thon  upon  allotment. 

6.  As  to  paragraph  5  of  the  defence,  the  pits  admit  that  they  had 
notice  of  the  terms  of  the  dft's  sd  underwriting  applicons;  but  deny 
that  they  knew  that  45,000  of  the  sd  shares  Jiad  not  been  under- 
written. As  a  fact  (as  hnbefore  in  paragraph  3  stated),  the  whole 
of  the  sd  45,000  shares  were  underwritten. 

7.  As  to  paragraph  6  of  the  defence,  the  pits  deny  that  in  their  sd 
prospectus  it  was  ever  pretended  that  45,000  shares  or  the  whole  of 
the  capital  then  offered  for  subscription  were  underwritten,  or  that  the 
dft  ever  was  induced  to  apply,  and  did  apply,  to  underwrite  any 
shares  by  any  statement  in  the  sd  prospectus.  If  such  statement 
had  in  fact  appeared  in  the  sd  prospectus,  the  same  would  have 
been  true. 

8.  As  to  paragraph  7  of  the  defence,  the  pits  admit  tliat  the  dft 
duly  pd  to  them  the  sd  sum  of  337Z.  10s.  due  upon  allotment  of  the 
sd  2,120  shares  on  or  about  the  25th  September,  1899.  Save  as  afsd 
they  deny  each  and  every  allegation  in  the  sd  paragraph  contained. 

9.  As  to  paragraph  8  of  the  defence,  the  pits  say  that  if  45.000 
shares  had  not  in  fact  been  underwritten  (which  they  do  noi  admit). 
they  deny  that  the  dft,  as  soon  as  he  learned  the  sd  fact,  repudiated 
the  sd  allotment,  and  say  that  he  at  all  times  acquiesced  in  the  same. 
The  pits  furtlier  -^ay  that  if  the  dft  did  not  know  that  the  sd  45,000 
shares  had  been  underwritten,  he  had  at  the  time  when  he  pd  the  sd 
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Form  698.    sum  of  337^.   IO5.,  and  at  all  times  until  the  middle  of  Novombetr. 

■ when  he  first  raised  any  question  of  liability,  full  opportunity  of 

ascertaining,  and  could  have  ascertained,  if  all  the  sd  4.5,000  f^haro-* 
had  in  fact  been  underwritten,  and  that  he  is  precluded  by  delay  and 
laches  from  seeking  the  relief  which  he  now  claims. 

10.  The  dft  after  the  allotment  of  the  sd  shares  applied  to  the 
X.  Coy,  Limtd,  afsd  for  the  sd  commission  in  cash  and  fully  pd  shares 
due  to  him  from  them  undier  his  ed  two  letters  of  underwi'iting  herein- 
before referred  to,  and  was  pd  by  and  received  from  them  the  sum  of 
22ol.  in  cash  and  22.5  fully  pd  shares  in  respect  thof.  The  dl't  has 
retained  and  still  retains  the  sd  cash  and  shares  while  seeking  in  this 
action  relief  from  liability  in  respect  of  tho.se  2,120  shares  for  the 
underwriting  of  Avhich  the  sd  commission  was  earned  by  and  pd  to 
him  as  afsd. 

11.  Since  the  issue  of  the  writ  in  this  action  the  dft  has  cominonced 
and  is  prosecuting  an  action  in  the  King's  Bench  Division  of  the 
High  Ct  against  the  X.  Coy,  Limtd,  afsd,  claiming  damages  for 
breach  of  contract.  The  dft  has  based  his  sd  action  upon  his  liability 
as  registered  holder  of  the  sd  2,120  shares,  and  as  being  legally 
indebted  to  the  pits  in  respect  of  the  call  sued  for  in  tlie  present 
action,  as  well  as  future  calls  to  be  made  by  the  pits  on  the  .sd 
shares. 


Form  699. 

Misst;ate- 
ments  in 
prospectus. 

Claim  to 
rescind 
contract  t<  i 
take  shares. 


[A.  B.,  pit;  The  A.  Coy,  Limtd,  dfts.j 

1.  In  the  month  of  Nov.,  1900,  the  pit  applied  for  and  was  allotted 
by  the  directors  of  the  dft  co}'  (hnftr  called  "  the  coy  ")  200  1/.  shares 
in  the  capital  of  the  coy,  and  the  pit  has  pd  to  the  coy  the  sum  of  15.s. 
per  share  in  respect  thof. 

2.  The  pit  applied  to  the  coy  for  an  allotment  of  the  sd  shares  in 
response  to  the  prospectus  published  by  the  coy,  and  in  reliance  on 
the  truth  of  the  representations  contained  therein.  Such  prospectus 
contained  divers  false  representations  of  material  facts,  of  which 
the  following  are  the  particulars:  — 

(a)  The  prospectus  stated  that  the  owners  of  the  mining  rights 

mentd  therein  had  pd  10,000Z.  for  the  right  to  mine  upon 
the  jST.  estate  therein  mentd,  whereas,  in  fact,  they  had  not 
made  any  such  payment. 

(b)  The  prospectus  stated  that  after  an  expenditure  of  several 

thousand  pounds  in  making  borings  on  the  estate,  the  gutter 
containing  amiferous  drift,  which  had  returned  enormous 
profits  to  the  mines  situate  in  the  neighbourhood,  was  struck, 
whereas,  in  fact,  the  gutter  had  not  been  struck. 

(c)  The  prospectus  stated  that  the  mining  rights  w'ere  held  on 

lease  from  the  Government  for  fifty  years  from  the  1st 
February.  1900,  at  6d.  per  acre,  whereas,  in  fact,  no  such 
lease  had  been  granted. 
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3  The  pit  first  had  reason  to  believe  that  the  represeutatious  afsd    Form  699 
^ere  fake  towards  the  end  of  April,  1901,  and  on  the  7th  of  May, 

1901,  he  mote  to  the  coy,  repudiating  his  shares,  and  demanding- 
repayment  of  the  amount  pd  by  him  thon.  Tlu,  eny  ha.  dechned 
to  comply  with  this  demand. 

4  According  to  the  terms  of  the  prospectus  ulsd,  the  balance, 
namely.  5..  per  share  on  the  sd  shares,  became  payable  m  the 
month  of  May,  1901,  but  the  pit  has  not  pd  this  balance,  and  the 
coy  threaten  to  sue  him  for  the  amount. 

5  Had  the  pit  been  aware  of  the  falsity  of  tlie  representatioiis 
afsd,  he  xvould  not  have  applied  for  or  taken  shares  in  (ho  capital  ot 
the  coy. 

The  plaintifl;  claims:  — 

(1)  To  have  the  contract  to  take  the  shares  afsd  rescinded,  and 

to  have  his  name  removed  from  the  register  of  members 

of  the  coy.  •  ,   •   ^ 

(2)  Repayment  of  the  amount  pd  by  him  to  the  coy  mth  interest 

at  5  p.c.p.a. 

(3)  An  injunction  to   restrain   the  coy  from  taking  any  pro- 
'        ceedings  against  him  in  respect  of  the  5s.  per  share  Btill 

remaining  unpaid. 

(4)  Fui-ther  or  other  relief  and  the  costs  of  the  action. 

The  coinmeneemeut  of  an  action  c-laimiug  re.ei.sion  as  above  is  a  6"^^  «l;-^tj°;^ 
bv  the  alleged  shareholder  to  rescind,  and  is  not  neutralized  by  aets  whieh  before 
the  action  would  have  destroyed  the  right  to  rescind,  sueh  as  acting  as  a  member. 
Tomliu's  case,  (1898)  1  Ch.  104,  supr^,  P-  201. 

In  cases  of  rescission  the  main  points  to  be  borne  m  mind  are  that  it  must  be 
alleged  and  proved  that  the  representations  on  whieh  the  ^^^  -,  ^.^^^ .  X;; 
made  by  or  on  behalf  of  the  company;  that  they  were  as  to  material  facts,  that 
they  were  incorrect;  that  they  were  made  with  the  object  of  -duc-g  the  plain- 
•7to  take  shares;  and  that  he  took  shares  relying  on  them,  and  hat  ho  sough 
Pis  remedy  with  all  due  promptitude,  the  latter  point  being  ot  the  greatest 
importance,  because  the  plaintiff's  name  being  on  the  register  of  members  may 
have  induced  others  to  alter  their  position  (see  pp.  183,  184   197). 

Vs  to  actions  for  damar;es  by  a  purchaser  of  shares  in  the  market  (as  distin-    , 
.uished  from  an  allottee)  on  the  faith  of  fraudulent  statements  in  prospectuses, 
L    ^ndre.:   V.    Mnrkfnrrl.    (1896)    I    Q.    B.    372.      A    defendant  may,    before 
delivering  a  counterclaim,  move  for  an  injunction  if  both  he  ad    ,       ,      ,,« 
are  suing  upon  the  same  contract.     Oollison  v.   U  arren,  (1901)   1  Ch.   8U. 


[Parties  as  u bo  16.1 

Defence. 

Delivered,  &c. 

1  The  dft  cov  (hnftr  called  ''  the  coy  ',)  does  not  admit  any  of  the 
allegations  in  paragraph  2  of  the  statement  of  claim,  and  in  particular 
does  not  admit  that  the  pit  applied  for  an  allotment  of  the  sd  shares 
in  response  to  the  prospecta'^  published  by  the  coy,  or  in  reliance  on 


Form  700. 

Defence  t" 
action  for 
rescisHon. 
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Form  700.     the  truth  of  the  representations  contained  therein;  and  ihe  coy  denief^ 

that  the  sd  prospectus  contained  divers  or  any  false  represontationR 

of  material  facts,  or  any  false  representation  whatever. 

2.  The  coy  does  not  admit  that  the  sd  alleged  statements  in  the  ed 
prospectus  are  accurately  set  out  in  paragraph  2  of  the  statement  of 
claim,  hut  if  and  so  far  as  that  paragraph  does  accurately  set  out  such 
statements,  the  same  are  all  true,  and,  in  particular,  it  is  the  fact 
that  the  owners  of  the  mining  rights  mentd  therein  had  pd  10,000Z., 
or  thereabouts,  for  the  right  to  mine  upon  the  N.  territory  therein 
mentd;  and  it  is  the  fact  that  the  gutter  referred  to  in  sub-sect,  (b) 
iif  the  sd  paragraph  had  been  reached;  and  it  is  the  fact  that  the 
mining  rights  of  the  coy  are  held  on  lease  from  the  Government  for 
fifty  years  from  the  1st  February,  1900,  at  6d.  per  acre. 

This  is  the  line  of  dcfenue  if  thu  couiijaiiy  can  substantiate  the  statements  in 
the  prospectus,  but  often  the  directors  cannot,  and  then,  of  course,  the  line  of 
defence  must  entirely  depend  on  the  peiuiliar  facts.  The  following  is  an 
instance :  — 

2.  If,  which  the  coy  does  not  admit,  the  sd  prospectus  contains 
any  such  statement  as  is  alleged  in  sub-sect,  (a)  of  paragraph  2 
of  the  statement  of  claim,  such  statement  is  in  fact  correct.  The 
owners  therein  referred  to  did,  in  conson  of  the  right  to  mine  therein 
mentd,  hand  over  ppty  which  had  been  valued  at  10,000?.,  and  which 
has  since  been  sold  for  more  than  10,000?. 

2a.  If,  which  the  coy  does  not  admit,  the  sd  prospectus  contains 
any  such  statement  as  is  alleged  in  sub-sect,  (b)  of  paragraph  2  of 
the  statement  of  claim,  such  statement  is  substantially  true,  for  even 
if,  which  the  coy  does  not  admit,  the  gutter  struck  was  not  the  gutter 
in  the  sd  sub-sect,  referred  to,  such  gutter  was  even  richer,  and 
capable  of  producing  a  still  larger  percentage  of  gold. 

2b.  If,  which  the  coy  does  not  admit,  the  sd  prospectus  contained 
any  such  statement  as  is  alleged  in  sub-sect,  (c)  of  paragraph  2  of 
the  statement  of  claim,  such  statement  was  substantially  accurate 
at  the   time  it  was  made.     Although  no  lease  had  actually  been 

granted,  the  Government  of  the  State  of had  agreed  to  grant  a 

lease  on  the  terms  in  the  sd  sub -sect,  mentd,  and  the  lease  was 
subsequently  granted  upon  terms  substantially  as  favourable. 

.J.  If,  which  the  coy  denies,  any  of  the  sd  representations  were  in 
fact  false,  the  coy  does  not  admit  that  the  pit  first  had  reason  to 
believe  that  they  were  false  towards  the  end  of  April,  1901.  Some 
months  prior  to  the  month  of  April,  1901,  the  pit  was  weU  aware 
of  the  true  facts  of  the  case,  and  with  such  knowledge  he  abstained 
from  repudiating  his  sd  contract  to  take  the  sd  200  shares.  More- 
over, at  a  general  meeting  of  the  coy,  held  in  the  month  of  May, 
1901,  the  pit,  with  such  knowledge,  voted  as  a  member  of  the  coy  in 
respect  of  the  sd  shares.    Accordingly,  if  such  contract  was  originally 
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voidable,  the  dft  has  affirmed  it,  and  is  estopped  by  laches  and    Form  700. 

acquiescence  from  now  avoiding  it. 

4.  If,  which  the  coy  denies,  any  of  the  sd  representations  were  in 
fact  false,  the  coy  does  not  admit  that  the  same  or  any  of  them  were 
representations  of  material  facts,  and  the  coy  denies  that  the  pit 
relied  on  any  of  the  sd  representations  when  he  applied  for  his  sd 
shares,  or  that  he  would  not  have  applied  for  the  same  had  he  known 
the  true  facts. 

There  will  thou  follow  a  counterclaim  for  the  balance  of  5s.  a  share,  which 
will  be  in  the  Form  697,  with  the  necessary  modifications.  The  plaintiff's 
defence  to  the  counterclaim  will  practically  be  a  repetition  of  the  material 
allegations  in  the  statement  of  claim.  The  above  defence  may  also,  in  a  proper 
case,  contain  an  allegation  that  the  plaintiff  made  independent  inquiries  with  a 
view  to  showing  that  he  did  not  rely  wholly  or  at  all  on  the  prospectus,  but 
unless  there  is  some  substantial  ground  for  such  a  case  it  is  not  much  use  putting 
in  general  allegations  of  this  kind,  as  particulars  will  have  to  be  given. 


Let,  &c.,  on  hearing  of  an  applicon  on  the  part  of  the  dft  coy  for    Form  701. 
an  account  in  writing  of  further  and  better  parlars  of  the  alleged  Sum^Q,,..  f,,j. 
misrepresentations  and  concealments  referred  to  in  paragraph  3  of  further 
the  defence  and  paragraph  5  of  the  defendants'  counterclaim  with  P^^"*^*^*^  **^^^- 
respect  to  the  following  points:  — 

1.  Parlars  of  which  of  the  statements  therein  referred  to  are 
untrue,  and  which  are  misleading. 

2.  Parlars    of   the   dates,  parties,  and   contents    of   the  contracts 

between  the Coy,  Limtd,  and  the  vendors  of  the  various  ppties, 

and  parlars  of  the  date  and  contents  of  the  contract  between  

Syndicate  and  Messrs.  L.  &  M. 

3.  Parlars  of  the  agreemt  referred  to  in  paragraph  4  of  the  defence 
as  to  whether  such  agreemt  was  verbal  or  in  writing,  and  when, 
where  and  between  whom  such  agreemt  was  made. 

And  that  unless  such  parlars  be  delivered  in  four  days,  the  dfts 
be  precluded  from  giving  evidence  in  support  thof  at  the  trial,  and     ^ 
that  the  pits  have  twenty-one  days  after  delivery  of  the  sd  parlars  in 
which  to  deliver  their  reply  to  defence  and  defence  and  counterclaim. 

Dated,  &c. 

As  to  an  order  for  further  and  better  particulars,  see  Ord.  XIX.  r.  7,  and  notes 
thereto  in  Ann.  Pr.  If  needs  be  the  application  can  be  made  before  defence. 
Blackie  v.  Osmaston,  28  C.  D.  12-3. 


[A.  B.,  pit;  The  S.  Coy,  Limtd,  dfts.]  Form  702. 

1.  The  dft  coy  (hnftr  called  "the  coy")  was  incorporated  on,  &c..  Action  for 
1901,  under  the  Cos  Acts,  1862  to  1900,  as  a  coy  limtd  by  shares,  and  rescission. 
Iiaving  a  nominal  capital  of  lOO.OOOZ.,  divided  into  20,000  shares  of 
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Form  702.    5l.  each.     One  of  the  objects  for  which  the  coj  was  established  was. 
as  stated  by  its  memdum  of  asson,  to  purchase,  &c. 

2.  On  the day  of ~,  1901,  the  coy  issued  a  prospectus  U>- 

the  public  inviting-  applicous  for  the  sliare.s  in  the  capitiil  of  the  coy, 
on  each  of  which  10s.  was  tx)  be  pd  on  applicon,  and  11.  10s.  on 
the  allotment  thof .  The  sd  prospectus  contained  misrepresentations, 
of  which  the  following  are  the  parlars:  — 

3.  [State  them.] 

4.  The  sd  prospectus  omitted  to  state  the  following  material 
facts,  &e. 

5.  The  pit  received  a  copy  of  the  sd  prospectus,  and  on  the  faith 
thof,  and  induced  b}'  and  relying  on  the  statements  and  representa- 
tions therein  contained,  and  misled  and  induced  by  the  omission  to 
state  the  material  facts  afsd,  subscribed  for  sixty  shai'es  in  the  coy  of 
51.  each,  which  shares  were  allotted  to  him.  and  in  respect  of  which 
he  has  pd  to  the  coy  120?. 

G.   The  pit  had  no  reason  to  doubt  the  accuracy  and  fairness  of  the 

sd  prospectus  until  the  - — -  day  of ,  1901,  when  he  read  an  article 

in  the  G C ,  stating,  in  effect,  that,  &c.     Upon  reading  tha: 

article  the  pit  immediately  made  inquiries  througli  his  solor,  and  on 
or  about  the day  of discovered  the  misi-epresentations  afsd . 

7.  Immediately  after  such  disco verj'  the  pit's  solor,  acting  by  hi.^ 
directions,  gave  notice  to  the  coy  repudiating-  the  shares  afsd,  and 
demanding  repayment  of  the  sd  moneys.  The  coy  declined  to  comph 
with  this  demand,  and  denied  the  pit's  right  to  repudiate. 

The  plaintiff  claims: 

1 .  A  declaration  that  he  was  induced  to  apply  for  and  take  the  sd 

sixty  shares  of  5/.  each  in  the  capital  of  the  coy  by  mis- 
representation and  non-disclosure  of  material  facts. 

2.  Eescission  of  the  contract  by  the  jDlt  with  the  coy  to  take  tlie 

sd  sixty  shares,  and  the  rectification  of  its  register  of 
members  by  the  removal  of  the  name  of  the  pit  therefrom . 

3.  Repayment  to  the  pit  by  the  coy  of  the  sd  sum  of  1201.  pd  by 

him  in  respect  of  the  sd  shares,  and  also  interest  thereon, 
as  to  the  sums  of  SOI.  and  901.  forming  the  same,  at  the 
rate  of  ol.  p.c.p.a.  from  the  respive  times  when  the  sd 
sums  were  pd  by  tlie  pit. 

4.  An  injunction  to  restrain  the  coy  from  making-  or  attempting- 

to  enforce,  by  action  or  otherwise,  any  call  in  respect  ol 
the  sd  sixty  shai-es  or  any  of  them. 

The  defence  to  this  will  be  very  much  ou  the  lines  of  the  last  defence,  excepr 
that  the  material  facts  alleged  to  have  been  omitted  will  be  dealt  with  and 
their  materiality  denied. 
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Between  A.  B Plaintiff,  Form  703. 

and  Another, 

The Coy,Limtd,  A..  B.,andC.        .     Defendants.       under  sect.  81 

1.  The  dft  coy  (hnftr  called  "the  coy";  was  incorporated  in  the  1908. 
year  1907.  under  the  Co«  Acts,  1862  to  1900,  for  the  purpose  of,  &c. 

2.  The  dfts,  A.  B.,  and  C,  were,  at  the  dates  of  the  preparation 
and  issue  of  the  prospectus  hnftr  mentd,  and  are,  the  directors  of  the 

L'oy. 

5.  In  the  mouth  of  January,  1909,  the  dft«,  A.,  B.,  and  C  adver- 
tised and  issued  to  the  public  a  prospectus  relating  to  the  coy,  and 
inviting-  persons  to  subscribe  for  shares  therein. 

4.  The  sd  prospectus  contained  several  untrue  statements,  of  which 
the  following  are  the  parlars:  — 

(a )  The  sd  prospectus  stated,  &c.,  whereas  it  was  the  fact  that.  &c. 

(b)  The  sd  prospectus  stated,  &c..  Avhereas.  &c. 
(c),  (d),  &c.,  &c. 

3.  Prior  to  the  issue  of  the  sd  prospectus,  a  contract  in  writing. 

date<l  the  day  of  ,  was  made  between  P.  and  Q.     The  sd 

contract  provided,  &c.  The  sd  contract  was  a  material  contract  within 
the  meaning  of  sect.  81  of  the  Cos  (Consolidation )  Act,  1908,  and  wa^s 
not  entoiod  into  in  the  ordinary  course  of  l)usiness  carried  on,  or 
intended  to  be  carried  on,  by  the  coy. 

6.  The  sd  P.  was,  wheu  tlu^  sd  prospectus  was  issued,  a  promoter 
of  the  coy.  and  tlie  sd  contract  was  material  to  persons  who  con- 
templated subscribing  for  shares  in  the  coy.  The  sd  prospectus  did 
not  specify  the  date  of  and  parties  to  the  sd  contract,  and  the  pit  had 
no  notice  thof. 

7.  The  untrue  statements  afsd  were  made  by  the  dits  A.,  B.,  and 
C.  fraudulently,  and  the  sd  dft.s  issued  the  sd  prospectus  with  know- 
ledge and  cognizance  of  the  said  contract. 

8.  The  pit  received  a  copy  of  the  sd  prospectus,  and  on  the  faith 
thof,  and  induced  by  and  relying  on  the  statements  and  representa- 
tions therein  contained  as  afsd,  and  misled  and  induced  by  the  omis- 
sion to  specify  therein  the  date  of  and  parties  to  the  sd  contract,  he  s 
subscribed  for  1,000  shares  of  H.  each  in  the  capital  of  the  coy. 
which  shares  were  allotted  to  him,  and  he  has  pd  to  the  coy  oOOl  in 
respect  of  such  shares,  and  lias  in  <'onsequence  sustained  serious 
damage. 

9.  The  shares  in  the  dft  coy  are  not.  and  never  were,  of  any  value. 

The  pit  claims  [as  in  last  Form] 

5.  As  against  the  dfts  A.,  B..  and  C,  damages  for  the  breach  of 
statutory  duty  in  omitting  to  specify  in  the  sd  prospectus 
the  date  of  and  parties  t.o  the  sd  contract. 

For  form  of  claim  under  the  now  repealed  sect.  38  of  the  Companies  Act. 
1867,  for  non-disclosing  of  contracts,  see  the  7th  ed.  of  this  work,  p.  1040,  and 
infra,  Form  706. 
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Form  704. 

Defence  to 
703. 


Defence 
of  the  Defendants,  A.,  B.,  and  C. 

1.  These  dfts  do  not  admit  any  of  the  allegations  in  paragraph  3 
of  the  statement  of  claim. 

2.  (See  paragraph  2  of  Form  700.; 

3.  If,  which  the  dfts  do  not  admit,  any  such  contract  as  is  alleged 
in  paragraph  5  of  the  statement  of  claim  was  ever  made,  these  clfts  do 
not  admit  that  the  same  is  sufficiently  or  accurately  set  out  in  para- 
graph 5  of  the  statement  of  claim. 

4.  These  dfts  do  not  admit  any  of  the  allegations  in  paragraph  G  of 
the  statement  of  claim,  and  in  particular  they  do  not  admit  that  the  sd 
P.  was,  when  the  sd  prospectus  was  issued,  or  ever,  a  promoter  of  the 
dft  coy,  or  that  the  sd  alleged  contract  was  material  to  persons  who 
contemplated  subscribing  for  its  shares  in  the  coy.  At  the  time  when 
the  pit  applied  for  his  sd  shares,  he  was  well  aware  of  the  sd  alleged 
contract,  and  of  the  particulars  thof. 

5.  If,  which  these  dfts  do  not  admit,  any  of  the  sd  statements  in  the 
.sd  prospectus  were  untrue,  such  statements  were  not  made  by  them 
fraudulently,  but  were  made  by  them  in  good  faith,  and  after  the  most 
careful  investigation,  and  in  the  full  belief  that  they  were  perfectly 
true  and  accurate.  These  dfts  do  not  admit  that  at  the  date  of  the 
issue  of  the  sd  prospectus  they  were  cognizant  of  the  sd  contract.  If 
there  has  been  a  non-compliance  with  any  statutory  duty  imposed 
on  the  dfts,  such  non-compliance  arose  from  an  honest  mistake  of 
fact  on  the  pt  of  them  and  every  of  them,  as  they  were  informed 
by,  &c.     [State  particular s.'\ 

6.  (Deny  paragraph  8.) 

7 .  Tlie  shares  in  the  dft  coy  are,  and  always  have  been,  of  their  full 

nominal  value,  and  particularly  in  the  month  of  -,  after  the  pit 

had  ascertained  the  true  facts  of  the  case,  and  become  aware  of  the 
existence  of  the  sd  contract,  he  could  have  disposed  of  his  shares  at  a 
premium. 

One  or  more  of  the  directors  may,  of  course,  have  some  special  ground  of 
defence  (see  Companies  (Consolidation)  Act,  1908,  s.  84  (1)  (i)  (ii)  (iii)),  as 
that  their  names  were  improperly  inserted  in  the  prospectus,  or  that  they 
were  not  responsible  for  its  issue;  and  if  there  was  more  than  one  prospectus, 
and  one  had  a  reference  to  the  contract,  it  may  be  shown  that  the  plaintiff 
apjilied  on  such  one. 

For  form  of  defence  to  action  under  sect.  38  of  the  Companies  Act,  1867,  see 
the  7th  ed.  of  this  work,  p.  1040,  and  infra.  Form  707. 

As  to  the  liability  of  one  defendant  to  pay  all  the  plaintiff's  costs,  see  Kelly's 
Birectories  v.  Gavin,  (1901)  2  Ch.  763;  and  Ann.  Pr.  notes  to  Ord.  LXV. 
r.  1  (apportionment  of  costs).  And  as  to  ordering  an  unsuccessful  defendant 
to  pay  a  successful  defendant's  costs,  see  Sanderson  v.  Blyth  Theatres  Co., 
(1903)  2  K.  B.  533;  Bullock  v.  London  G.  0.  Co.,  (1907)  1  K.  B.  264; 
MuUeu  V.  L.  C.  C,  61  Sol.  J.  82. 
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[Plt,A.B.     Dfts,  A.,B.,C.,D.,aoQclE.]  Form  706 

1.  The Ooy,  Liintd  (hnftr  called  "  the  coy  ""),  was  incorporated  Sect.  84  of 

in  iJie  year ,  for  the  purposes  of,  &c.  ^^'^  ^^  ^^^^' 

2.  The  dfts,  A.,  B.,  and  C,  were,  when  the  prospectus  hnftr  mentd  £{,^115*°?' 
was  issued,  directors  of  the  coy. 

■5.  In  the  month  of ,  19 — ,  the  dfts  issued  a  prospectus  inviting 

pefsons  to  subscribe  for  shares  in  the  capital  of  the  coy.  The  sd 
prospectus  contained  untrue  statements,  of  which  the  following  are 
the  particulars: —     [Set  them  out.'\ 

4.  Each  of  the  sd  statements  was  a  material  statement. 

5.  The  pit  received  a  copy  of  the  sd  prospectus,  and  he  subscribed 

for shares  in  the  coy  on  the  faith  of  that  prospectus,  and  he  has 

pd  to  the  coy  £ in  respect  of  such  shares. 

6.  On  the day  of an  order  was  made  by  this  Honourable 

Ut  that  the  coy  should  be  wound  up  under  the  provisions  of  the  Cos 
Acts.  1862  to  1907. 

7.  Subsequently  to  such  order  the  pit,  for  the  first  time,  discovered 
the  untruth  of  the  statements  afsd. 

8.  The  dft  D.  was,  at  the  time  when  the  sd  prospectus  was  issued, 
.t  promoter  of  the  coy,  and  he  took  part  in  the  preparation  of  such 
prospectus. 

9.  The  dft  E.  authorized  the  issue  of  the  sd  prospectus. 

10.  The  shares  in  the  coy  are  not,  and  never  were,  of  any  value, 
and  the  pit  has  sustained  damage  by  reason  of  the  sd  untrue  state- 
ments. 

Tlie  pit  claims:  — 

(1.)  A  declaration  that  the  dfts  are  liable  to  pay  to  the  pit 

compensation  for  the  loss  sustained  by  him  by  reasosi 

of  the  untrue  statements  afsd. 
(2.)  Judgment  against  the  dfts  severally  for  the  payment  of 

such  compensation. 
{'■i.)  Further  or  other  relief,  and  the  costs  of  the  action. 

The  defence  to  such  an  action  wiU  no  doubt  deny  or  not  admit  the  facts 
alleged,  and  further,  will  allege  that,  if  the  statements  were  made,  they  were 
made  by  the  defendants  in  the  belief  that  they  were  true,  and  that  they  had 
reasonable  grounds  for  such  belief.  In  such  case  they  must  state  particulars  of 
the  grounds  of  their  belief.  Alman  v.  Oppert,  (1901)  2  Q.  B.  576.  See  fur- 
ther, as  to  the  various  defences  open,  trnpra,  p.  194. 


[Pit,  G.;   Dft,  S.]  Form  706. 

1.  11.  S.,  Limtd,  was  incorporated  in  the  year  1896  for  the  purpose  Action  under 
of  ini&r  aim,  as  stated  in  the  prospectus  hnftr  referred  to,  acquiring-  ^^ect.  38  of  the 
Z.I  a  going  concern,  and  developing  and  working  the  old-established  ^,,t.   i867 
aad  well-known  business  of  a  wholesale  and  and  Government  and  under 
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Form  706. 

Liability 

Act,  1890, 
now  sect.  84 
of  the  Com- 
panies (Con- 
solidation) 
Act.  190S. 


coutnw;tor,   carried   on    by   the   (lit,   together   witli   certain    freehold 
and  leasehold  premises  therein  mentioned. 

2.  B}-  an  agree mt  dated  28  September,  1896,  and  made  betweea 
the  dft  of  the  one  pt  and  C.  of  the  other  pt  (after  reciting  inter  alia 
that  a  coy  was  about  to  be  formed  under  the  Companies  Acts,  1862  to- 
1890,  having  for  its  objects,  amongst  other  things,  the  acquisition 
and  working  of  the  sd  business,  and  the  whole  of  the  defendant'.-^ 
interest  therein,  and  that  the  capital  of  the  coy  was  to  be  such  sum 
as  the  sd  C,  in  his  discretion,  should  think  sufficient),  the  sd  business, 
and  freehold  and  leasehold  premises,  and  certain  chattels  and  effects 
therein  mentd  were  agreed  to  be  sold  by  the  dft  to  the  sd  C.  for 
the  sum  of  8,280/.,  and  by  clause  10  of  the  sd  agreemt  the  dft  agreed, 
on  being  called  upon  so  to  do  by  the  sd  C . ,  to  enter  into  an  agreenil 
with  the  sd,  then  intended,  coy  to  act  as  managing  director  thof  for 
the  term  of  five  years  from  any  period  of  tlie  year  189().  at  a  salar\ 
of  300/.  p. a. 

o.  By  an  agreemt  dated  6  November,  1896,  and  made  between  F. 
(who  was  a  clerk  in  the  employ  of,  and  the  nominee  of  the  sd  C.)  of 
the  one  pt  and  the  sd  E..  S.,  Limtd,  of  the  other  pt,  the.  sd  business, 
and  freehold  and  leasehold  premises,  chattels  and  effects,  were  agreed 
to  be  sold  by  the  sd  F.  to  the  coy  for  the  sum  of  23,000/. 

4.  On  6  January,  1899,  the  sd  coy  was  voluntarily  wound  up,  and 
J.  was  appointed  liqr  thof.     lOrder  appointing  joint  liquidator.] 

o.  On  3  June,  1899,  the  liqrs  of  the  coy  sold  to  the  dft  the  sd 
business,  and  freehold  and  leasehold  premises,  and  chattels  and 
effects,  for  the  sum  of  1,096/.  6s.  7c/. 

6.  The  dft  was,  when  the  prospectus  hnftr  mentd  was  issued,  the 
managing  director  of  the  sd  coy.  The  other  directors  thof  were 
P.,  H.,  and  M-  The  sd  C.  became  a  director  of  the  sd  coy  on 
17  November,  1896. 

7.  The  sd  coy  issued  the  sd  pros]3ectus  inviting  persons  to  subscribe 
for  shares  in  the  sd  coy.  The  sd  prospectus  contained  untrue  state- 
ments, of  which  the  following  are  particulars: — i^l ),  (2),  (3). 

8.  Each  of  the  sd  statements  was  a  material  statement. 

9.  The  sd  pi'ospectus,  whilst  setting  out  a  certificate  of  the  sd 
J.,  showing  the  average  net  profit  for  the  last  four  years  was 
3,200/.  12s.  9f/.,  and  alleging  that  for  many  years  past  the  estab- 
lishment at  the  sd  freehold  and  leasehold  premises  had  carried  on 
a  most  lucrative  business,  omitted  to  state  the  follo^\'ing  facts  which 
were  within  the  knowledge  of  the  dft  and  were  material: — (a),  (b\ 
(c),  (d),  (e). 

10.  The  omission  from  the  sd  prospectus  of  these  facts  rendered  the 
statements  in  the  prospectus  false  and  misleading,  and  the  omission 
from  the  sd  prospectus  of  all  mention  of  the  sd  contract  of  28  Sep- 
tember, 1896,  made  the  sd  in'os]ieetus  fraudrdent  as  against  the  pit 
under  sect.  38  of  the  Companies  Act,  1867. 

11.  The  pit  had  no  notice  of  any  of  the  afsd  fact^s  and  agreemt  of" 
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28  September,  ISOii,  wlien  l.e  api^lied  for  and  was  allotted  shares  in 

ihe  sd  coy.  ^  ,         .       .,     , 

12  The  pit  received  a  copy  of  the  sd  prospectus,  and  he  subscribed 
for  5U  ordinary  shares  in  tlic  sd  coy  on  the  faith  of  the  sd  prospectus, 
and  he  has  paid  to  the  sd  coy  50?.  in  respect  of  the  sd  shares. 

13  The  shares  in  the  sd  cor  are  not  of  any  value,  and  the  pit 
has  sustained  daniage  by  reason   of  the  sd  untrue  statements  and 

omissions.  ,  t  •  i  -r^-     a  <- 

14.   Tlic  pli  relies  on  the  provisions  of  the  Directors  Liability  Act, 

1890,  and  also  upon  sect.  38  of  the  Companies  Act,  1867. 

1 5'    The  pit  further  savs  that  the  misrepresentations  and  omissions 

were  made  by  the  dft  wilfully,  and  as  to  the  representations  with 

knowledge  of  their  falsity. 
The  pit's  claim  is  to  have:  — 

1 .   Damages . 

2  A  declaration  that  the  dft  is  liable  to  pay  to  the  pit  compen- 
sation for  the  loss  sustained  by  him  by  reason  of  the  afsd 
untrue  statements  and  omissions. 

3.  Judgment  againsi  the  dft  for  payment  of  such  compensation. 

4.  Costs  of  the  action. 

]     The  dft  does  not  adnrit  that  the  purpo.se  for  which  E.  S.,  Limtd,    Formm 
was  incoiTorated  is  correctly  stated  in  parag-raph  1  of  the  statement  Defence  to 
of  claim  and  craves  leave  to  refer  to  the  prospectus  of  the  sd  coy  the  above. 

when  produced. 

9  The  dft  does  not  admit  tiiat  the  agreemts  referred  to  m  para- 
o-raphs  2  and  3  of  the  statement  of  claim  are  fully  or  correctly  set  out 
therein  and  craves  leave  to  refer  to  the  sd  agreemts  when  produced, 

3.  The  sale  by  the  dft  to  the  sd  C.  referred  to  in  paragraph  2  of 
the  statement  of  claim  was  an  absolute  sale  and  was  not  dependent 
or  conditional  upon  the  sd  coy  being  formed. 

4  The  price  for  which  the  sd  business  and  freehold  and  leasehold 
premises  and  chattels  and  effects  were  sold  by  the  sd  liqrs  is  not 
correctly  stated  in  paragraph  5  of  the  statement  of  claim. 

5.  The  prospectus  of  the  sd  coy  did  not  contain  untrue  statements 
as  alleged  in  paragraph  7  of  the  statement  of  claim  or  at  all.  The 
statements  set  out  in  the  particulars  under  the  sd  paragraph  were 

not  untrue.  .         ■     i.u      a 

(;  The  dft  does  not  admit  that  there  were  any  omissions  in  the  sd 
prospectus  as  alleged  in  paragraph  9  of  the  statement  of  claim  or  that 
the  sd  omissionB  were  within  the  knowledge  of  the  dft  or  material, 
or  tliat  by  any  omission  the  statements  in  the  prospectus  were  ren- 
dered false  or  misleading.  The  dft  denies  each  and  all  of  tlie  alle- 
gations in  clauses  (a),  (b),  (c),  (d),  and  (e)  of  the  sd  paragraph. 
Neither  the  dft  nor  the  sd  coy  wa^s  under  any  duty  or  obligation  to 
.state  in  the  sd  prospectus  any  of  the  facts  set  out  in  clauses  (a), 
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Form  707.    (b),  (e),  (d),  and  (e)  of  the  sd  paragraph  (if  they  were  facts,  which 
~  is  not  admitted). 

7.  The  sd  contract  of  28  September,  1896,  was  not  a  contract  within 
the  provisions  of  sect.  38  of  the  Cos  Act,  1867,  and  the  omission  from 
the  sd  prospectus  of  mention  of  the  sd  contract  did  not  make  the  sd 
prospectus  fraudixlent  as  against  the  pit  under  sect.  38  of  the  Cos 
Act,  1867,  or  at  all. 

8 .  In  the  course  of  the  liquidation  of  the  sd  coy  the  liqrs  of  the  sd 
coy  acting  on  behalf  of  the  shareholders  of  the  sd  coy  (of  whom  the 
pit  was  one)  gave  notice  of  motion  in  the  High  Court  of  Justice, 
Chancery  Division,  that  it  might  be  declared  among  other  things 
that  the  present  dft  and  the  sd  C.  as  promoters  and  directors  of  the 
sd  coy  were  jointly  and  severally  liable  to  contribute  to  the  assets 
of  the  sd  coy  the  sum  of  13,792/;.  as  compensation  for  their  alleged 
misfeasances  and  breaches  of  trust  in  concealing  from  their  co- 
directors  the  existence  of  the  sd  agreemt  of  28  September,  1896. 

9.  Upon  the  hearing  of  the  sd  motion  the  sd  motion  was  dismissed 
as  against  the  present  dft,  and  the  Ct  held  that  the  dft  was  not 
in  a  fiduciary  relationship  to  the  sd  coy  on  28  September,  1896. 

10.  The  dft  will  contend  that  in  so  far  as  the  j)resent  action  is  based 
upon  the  omission  of  mention  of  tlie  sd  contract  in  the  sd  prospectus 
the  pit  is  estopped  by  the  sd  judgment  of  the  sd  Chancery  Ct. 

11.  The  dft  denies  each  and  all  of  the  allegations  contained  in 
paragraphs  11,  12,  13  and  15  of  the  statement  of  claim. 


Form  708. 

Action  to 
recover  bribe 
given  to 
directors. 


[The 


Coy.  V.  A.,  B.,andC.] 


1.  The  pit  coy  (hnftr  called  "the  coy")  is  a  coy  limtd  by  shares 

incorporated,  on  the  day  of  ,  under  the  Cos  Acts,  1862  to 

1900,  and  the  dfts  were,  from  the  date  of  such  incorporation  down 
to  the day  of ,  19 — ,  directors  thof. 

2.  Shortly  before  the  incorporation  of  the  coy,  which  was  then 
being  promoted  by  D.  and  E.  for  the  purpose  of  taking  over  from 

them  certain  mills  and  other  ppty  at ,  the  sd  D.  and  E.  requested 

the  dfts  to  become  directors  of  the  coy,  and  promised  to  transfer  to 
each  of  them  100  fully  pd-up  101.  shares  therein  if  they  consented 
to  do  so. 

3.  The  dfts  accepted  this  offer,  and  were  accordingly,  by  the  arts 
of  asson  of  the  coy,  appointed  to  be  the  three  first  directors  of  the  coy. 

4.  Shortly  after  the  formation  of  the  coy  the  dfts,  acting  as  the 
directors  thof,  entered  into  an  agreemt  mth  the  sd  D.  and  E.  for  the 
purchase  of  the  sd  mills  and  other  ppty  on  behalf  of  the  coy.     The 

conson  for  the  sale  was  to  be  £ in  cash  and pd-up  shares  in 

the  coy  of  £ each.    The  sd  sale  was  carried  into  effect  on  or  about 

the  day  of  — ■ — ,  when  the  sd  cash  was  pd,  and of  the  sd 

shares  were  allotted.     The  residue  of  the  sd  shares,  namely, 
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shares,  were,  by  the  direction  of  the  sd  D.  and  E.,  and  in  pursuance!    ^^"^ 
of  their  promise  afsd,  allotted  to  the  dfts  equally  between  them. 

5.   The  dfts  obtained  their  shares  without  the  knowledge  or  consent 
of  the  coy,  and  in  obtaining  them  they  committed  a  breach  of  trust. 

The  pit  claims:  — 

(1.)  A  declaration  that  the  dfts  are  jointly  and  severally  liable 

to  pay  to  the  pit  coy  the  maximum  value,  with  interest,  of 

the  sd  200  shares  in  the  capital  of  the  coy. 
(2.)  Judgment  against  the  dfts,  jointly  and  severally,  for  the 

payment  of  such  maximum  value,  with  interest. 
(^3.)  Costs. 


[Parties  as  above. ^ 

Defence  Form  709- 


of  A.,  B.,  and  C.  Defence  f. 

708. 

1 .  The  dfts  do  not  admit  any  of  the  allegations  in  paragraph  2  of 
the  statement  of  claim,  and  in  parlar  the  dfts  do  not  admit  that  the 
coy  was  promoted  by  D.  and  E.,  and  they  deny  that  shortly  before  the 
incorporation  of  the  coy,  or  ever,  the  sd  D.  and  E.,  or  either  of  them, 
requested  the  dfts,  or  any  of  them,  to  become  directors  of  the  coy,  or 
promised  to  transfer  to  each  of  them  100  or  any  fully  pd-up  101. 
shares  therein  if  they  consented  to  do  so. 

2.  The  dfts  were,  by  the  arts  of  asson  of  the  coy,  appointed  to  bo 
the  first  three  directors  thof,  but,  save  as  afsd,  they  deny  each  of  the 
allegations  in  paragraph  3  of  the  statement  of  claim.  They  never 
received  or  accepted  any  such  offer  as  is  in  the  statement  of  clailii 
alleged,  nor  were  they  appointed  directors  in  consequence  of  any  such 
offer  and  acceptance. 

3.  The  dfts  deny  that  the  residue  of  the  sliares  which  were  to  be 

allotted  to  D.  and  E.  under  tlie  contract  of  the  ,  namely,  ■ 

shares,  were  by  the  direction  of  the  sd  D.  and  E.,  and  in  pursuance  of 
any  such  promise  as  is  alleged,  allotted  to  the  dfts  equally  between 
them,  or  at  all.  The  dfts  have  purchased  and  acquired  certain  shares 
from  the  said  D.  and  E.,  but  they  pd  the  full  market  price  for  them. 

The  agreemt  for  the  sd  purchase  was  made  in  the  month  of  , 

19 — ;  and  there  was  not  any  prior  agreemt  or  understanding  to  the 
effect  that  any  such  shares  should  be  sold  to  the  dfts. 

4.  The  dfts  acquired  their  shares  under  the  circumstances  above 
mentd,  and  they  deny  that  in  obtaining  them  they  committed  a  breach 
of  trust. 

Of  course,  if  the  director.s  did  receive  the  shares  by  way  of  gift,  the  defence 
may  be  open  to  them  that  the  articles  authorized  the  transaction,  or  that  a 
general  meeting  has  sanctioned  it,  or  that  an  independent  board,   or  all    the 
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Form  709.  members,  had  knowledge  of  the  facts  more  than  six  years  before  action  brought. 
See  British  Sramleuft  Pappr  Box  Co.,  17  C.  D.  467,  eritioised  in  Rp  Darby, 
Ex  parte  Byoiifjhom,  flflll)  1  K.  B.  9o,  and  other  cases  cited,  Hiiprn,  pp.  13), 
136. 

For  forms  of  pleadings  in  actions  by  holders  of  debentures  and  debenture 
stock,  see  J'art  ill.,  10th  ed.,  Chapter  LVI. 


Form  710.  pit,  A.  B.  i  on  belialf  of  himself  and  all  otlier  the  holders  of  shares 

in  The  B.  Coy,  Limtd);  dfts,  A.,  B.,  and  C,  and  The  B.  Coy,  Lhntd, 
and  The  L.  P.  &  D.  Coy,  Limtd.] 

J .  The  B.  Coy,  Limtd  (^hnftr  called  "  The  B.  Coy  ";,  is  a  coy  incor- 
porated under  the  Cos  Acts,  1862  to  1900.  It  Mas  registered  in  tlie 
year . 

2.  The  dfts,  A.,  B.,  and  C.  were,  at  the  date  of  the  contract  hnftr 
mentd,  and  now  are,  the  directors  of  The  B.  Coy. 

3.  The  objects  for  which  The  B.  Coy  was  established  arc  set  forth 
in  its  memdum  of  asson  as  follows,  &c. 

4.  On  the day  of ,  the  dfts,  A.,  B.,  and  C,  purporting  to 

act  as  directors  of  The  B.  Coy,  and  in  its  name,  and  on  ifcs  behalf, 

entered  into  a  contract  in  writing,  bearing  date  the day  of , 

witli  The  L.  P.  &  D.  Coy,  Limtd  (hnftr  called  '  The  L.  Cov  " ).  The 
sd  contract  provided,  &c.  And  the  dfts,  A.,  B.,  and  C,  affixed  the 
common  seal  of  The  B.  Coy  to  one  pt  of  such  contract,  and  handed 
over  the  same  to  The  L.  Coy. 

.J.  Pursuant  to  the  sd  contract  the  sd  A.,  B.,  and  C.  have  already 
pd  to  The  L.  Coy  the  sum  of  £ -out  of  the  moneys  of  The  B.  Coy. 

6.  The  sd  contract  was,  and  is,  beyond  the  powers  of  The  B.  Coy, 
and  was  made  in  violation  of  the  conditions  contained  in  that  coy's 
memdum  of  asson. 

7.  The  dfts.  A..  B.,  and  C.,  and  The  L.  Coy,  threaten,  and  intend, 
to  carry  the  sd  contract  into  effect. 

8.  The  pit  is  the  registered  holder  of shares  in  the  capital  of 

The  B.  Coy  of  £ each.     There  are  numerous  other  holders  of 

shares  in  The  B.  Coy. 

The  pit  claims:  — 

( 1 . )  For  a  declaration  that  the  sd  contract  is  beyond  the  powers 

of  The  B.  Coy  and  void,  and  to  have  the  same  delivered 

up  to  be  cancelled. 
(2.)  For  an  injunction  to  restrain  the  dfts,  A.,  B..  and  C,  and 

The  L.  Coy,  from  carrying  the  sd  contract  into  effect,  or 

further  acting  thereon. 
(3.)  Judgment  against  the  dfts,  A.,  B.,  and  C,  and  The  L.  Coy, 

for  the  repayment  to  The  B.  Coy  of  the  moneys  of  that 

coy  already  pd  to  The  L.  Coy,  pursuant  to  the  sd  contract, 

with  interest. 
('4. )  Other  relief  and  costs. 
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[Pai-ties  as  above.]  ^orm  711. 

Defence 

of  A.,  B.,  and  C,  aud  The  B.  Coy. 

1.  These  dfte  do  not  admit  that  the  luemduni  of  asson  of  The  B. 
Ooy  is  sufficientlj  or  accurately  set  out  in  paragraph  3  of  the  state- 
ment of  claim,  and  refer  to  the  same  when  produced. 

2.  These  dfts  do  not  admit  any  of  the  allegations  in  paragraph  4 
of  tlie  statement  of  claim.  The  contract  in  the  sd  paragraph  referred 
to  is  not  therein  sufficiently  or  accurately  set  out,  and  these  dfts  refer 
to  the  same  when  produced. 

3.  These  dfts  do  not  admit  nuy  of  the  allegations  in  paragraph  5 
of  the  statement  of  claim. 

4.  These  dfts  do  not  admit  that  the  sd  contraci  was,  or  is,  beyond 
the  powers  of  the  B.  Coy,  or  that  it  was  made  in  violation  of  the 
conditions  contained  in  that  coy's  memdum  of  asson.  Such  contract 
is  a  proper  and  beneficial  cx^ntract  for  the  sd  coy  to  enter  into,  and 
is  authorized  by  the  terms  of  its  memdum  of  asson.  Such  contract 
Avas  approved  by  a  general  meeting  of  The  B.  Coy,  at  which  the  pit 
was  present,  and  at  that  time  the  pit  raised  no  objection  thereto. 


[A.,  on  behalf  of  shareholders,  pit;  and  the  Coy  and  B.,  C,  D.,  E.,    Form  712. 
and  F.,  dfts.l  tt^ — 

-'  _  ,  Action  tor 

1.  The  J.  K.  Coy,  Limtd,  was  incorporated  under  the  Cos  Acts,  ultra  vires 

1862  to  189U,  as  a  coy  limtd  by  shares,  on  the of -,  1891.   Purchase  of 

''  -^ '  shares. 

Tke  objects  for  which  the  co}^  was  established  were,  &c.     The  capital^ 

of  the  coy  was   100,000^.,  divided  into  10,00U  shares  of  10?.  each. 

Arts  of  asson  were  filed  with  the  memdum.     8,000  shares  in  the  coy 

have  been  issued,  all  of  which  are  fully  pd. 

2.  In  the  year  1894  the  dfts,  B.,  C,  and  D.,  were  directors  of  the 
coy.  In  that  year  those  directore  expended  6,0001.,  moneys  of  the 
coy,  in  tlie  purchase  of  shares  in  the  coy  from  W.,  the  dft  F.,  and 
others . 

3.  In  the  year  1897  the  dfts  B.,  C,  E.,  AVere  the  directors  of  the 
coy.  In  that  year  those  directors  spent  1,000Z.,  moneys  of  the  coy, 
in  the  purchase  of  shares  in  the  coy  from  the  sd  dft  Sylvester. 

4.  [Another  purchase.] 
o.  [Another  purchase.] 

6.  All  the  shares  so  purchased  as  afsd  were  transferred  to  the  coy. 
In  the  return  made  to  the  Registrar  of  Joint  Stock  Cos  down  to  the 
■  of  — — ,  the  coy  is  returned  as  holding of  its  ovm  shares. 

7.  All  the  sd  purchases  were  reductions  of  the  capital  of  the  coy, 
and  were  ultra  vires,  and  tlie  directors  making  them  are  jointly  and 
-severally  liable  to  replace  the  moneys  expended  by  them  resply. 
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Form  712.         8.  The  pit  is  the  holder  of  30  shares  in  the  coy.    No  dividends  havo 

been  pd  thereon  since . 

The  pit  therefore  claims:  — 

(1.)  A  declaration  that  the  above-named  dfts  ,  ,  ■ — — , 

and ,  are  jointly  and  severally  liable  to  replace  the 

sum   of   6,000?.,    with   interest   thereon   at  the    rate   of 
5  p.c.p.a.  from  the  date  when  the  same  was  expended. 
(2.)  (3.)  (4.)  [Other  like  declarations -1 

(5.)  Judgment  against  the  sd  dfts  for  payment  to  the  dft  coy  of 
the  amounts  found  due  in  accordance  with  the  foregoing 
declarations. 
(6.)  Damages. 
(7.)  Coste. 

[For  pleadings  in  debenture  action,  see  Part  III.  of  this  work.] 
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CHAPTER  XX. 


INTRODUCTORY  NOTES. 


Breaches  of  trust  by  directors. 

Dismissal  of  action  with  relief  oa 
counter-claim. 

Dividends  out  of  capital. 

Extending  time  for  registration  of 
mortgagor  on  charges  under  sect. 
96  of  the  Companies  (Consolida- 
tion) Act,  1908. 

Foreclosure. 

Forfeiture  of  shares. 

Injunctions  against  directors. 


Presents  to  directors. 
Receiver  and  manager. 
Rectification  of  register. 
Restraining    winding-np    of     bank- 
ruptcy proceedings. 
Restraining  improper  use  of  same. 
Security  for  costs. 
Setting  aside  sales  to  company. 
Trade-marks. 
Ultra  vires  acts. 


Rectification  of  Register  of  Members. 

A  company's  register  of  members  is  a  public  .document,  which  all 
persons  dealing  with  the  company  are  entitled  to  inspect,  and  od, 
which  they  are  invited  to  rely  as  showing  its  share  capital  paid  and 
unpaid  (supra,  pp .  71 ,  72) .  It  is  therefore  of  the  first  importance  that 
the  register  should  correctly  represent  the  actual  membership  of  the 
company,  and  should  be  revised  so  as  to  show  all  changes  in  such 
membership  as  speedih'^  as  possible.  Sect.  35  of  the  Companies  Act, 
1862,  which  provided  a  machinery  for  this  purpose,  that  is,  the  recti- 
fication of  a  company's  register  in  a  summary  way,  is  now  replaced 
by  sect.  32  of  the  Act  of  1908.     This  section  runs  as  follows:  — 


32.— (1)  If— 
(a)  the   name   of   any   person   is,   without   sufficient   cause,   entered    in    or 

omitted  from  the  register  of  members  of  a  company;  or 
(6)  default  is  made  or  unnecessary  delay  takes  place  in  entering  on  the 
register  the  fact  of  any  person  having  ceased  to  be  a  member, 
the  person  aggrieved,  or  any  member  of  the  company,  or  the  company,  may 
apply  to  the  Court  for  rectification  of  the  register. 

(2)  The  application  may  be  made,  as  respects  companies  registered  in 
England  or  Ireland,  by  motion  in  the  High  Court,  or  by  application  to  a  judge 
of  the  High  Court  sitting  in  chambers,  or  by  application  to  the  judge  of  thi^ 


Power  of 
Court  to 
rectify 
register. 
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Court  exercising  the  sfaiinuries  jurisdiction  in  tlic  case  of  coinpanies  subject  to 
that  jurisdiction,  find,  as  respects  companies  registered  in  Scotland,  by  summary 
petition  to  the  Court  ot  Session,  or  in  such  other  manner  as  the  said  Courts  may 
respectively  direct;  and  the  Court  may  either  refuse  the  application,  or  may 
order  rectification  of  the  register,  and  payment  by  the  company  of  any  damages 
sustained  by  any  party  aggrieved. 

(3)  On  any  application  under  this  section  the  Court  may  decide  any  (jnestion 
relating  to  the  title  of  any  person  who  is  a  party  to  the  application  to  have  hi^ 
name  entered  in  or  omitted  from  the  register,  whether  the  (juestion  arises 
between  members  or  alleged  members,  or  between  mcMubei-s  or  alleged  members 
on  the  one  hand  and  the  comjjany  ou  the  other  hand ;  and  generally  may  decide 
any  question  necessary  or  expedient  to  be  decided  for  rectification  of  the 
register. 

(4)  In  the  case  of  a  company  recjuired  by  this  Act  to  .send  a  list  of  its 
members  to  the  registrar  of  companies,  the  Court,  when  making  an  order  for 
rectification  of  the  register,  shall  by  its  order  direct  notice  of  the  rectification 
to  be  given  to  the  registrar. 

This  summary  jurisdictiou  on  motion  or  summons  conferred  by 
sect.  32  is  exerciseable,  it  Avill  be  seen,  in  two  classes  of  cases: 

J .  Wlifi})  the  name  of  a  person  is  \Tith()ut  sufficient  cause  entered 
in  or  omitted  from  the  register. 

'2.  \^^here  default  is  made,  or  unnecessary  delay  takes  place,  in 
entering-  on  the  register  the  fact  of  any  person  having  ceased 
to  be  a  member  of  the  compan}^ 

The  jurisdiction  to  rectify-  in  any  of  the  cases  mentioned  in  sect.  32 
is  exerciseable  as  well  after  as  before  winding-up,  whether  volun- 
tar}-  or  otherwise;  and  where  there  is  a  winding-up  the  power  has 
been  held  not  limited  by  sect.  98  of  the  Act  of  1862  (now  sect.  163 
of  the  Act  of  1908)  to  rectification  in  order  to  settle  the  list  of  con- 
tributories.  Oal'es  v.  Turqimnd,  L.  R.  2  H.  L.  325;  Sussex  Brick 
Co.,  (1904)  1  Ch.  598.  But  after  a  winding-up  order  a  pei-son  whose 
name  is  on  the  register  cannot  obtain  relief  on  the  ground  that  the 
contract  under  which  he  took  the  shares  was  voidable  by  him,  unless 
he  shows  that  he  avoided  it  before  the  winding-up  commenced,  and, 
if  necessary,  took  legal  i)roceedings  to  enforce  the  avoidance.  Oakes 
V.  Turqurmd,  supra. 

After  a  winding-up  ordei'  the  Court,  on  settling  the  list  of  contribu- 
tories,  is,  by  sect.  163  of  1908,  given  poAver  to  rectify  the  register, 
but  the  liquidat^jr  cannot  rectify  Avitiiout  the  special  leave  of  the 
Court.     Sect.  173  of  the  Act  of  1908. 

In  a  voluntary  winding-up  the  liquidator  may  alter  the  register  on 
sanctioning  transfers  of  shares  made  after  the  commencement  of  the 
winding-up.  Sects.  131,  133  (7)  of  1862;  Taylor,  Phillips  d^  Rickard's 
case,  (1897)  1  Ch.  298.  If  there  is  no  winding-up  pending,  the 
application  should  be  made  to  one  of  the  ordinary  judges  of  the 
Chancery  Division  (if  it  is  made  in  that  Division)  and  not  to  tiie 
winding-up  judge.  British  Columbimi  Exploitation  and  Gold 
Estates,  W.  N.  (1899)  32. 
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Tlie  secietai y  of  a  coxiipauy  lia.s  no  power  to  strike  a  name  off  the 
register  of  memberfs.     Wh&atooffs  case,  29  L.  T.  32G. 

The  followino-  are  some  of  the  cases  in  which  orders  have  beea 
made :  — 

1.  Where  the  applicant  was  induce<i  to  take  tlie  sliares   by  min- 

representation  in  the  prospectus.  Steu>art's  case,  1  (Jh.  574; 
Smith's  case,  2  Ch.  (504.  See  also  Ex  parte  Kintrea,  5  Cii. 
95;  London  and  Staffordshire  Co..  24  C.  L).  149;  Andersons 
rase,  17  C'.  D.  373. 

2.  A\'liere  the  company  improperly  neglected  or  refused  to  register 

a  transfer.  Stranton-  Iron  Co.,  16  E<i.  559.  Although 
winding-u])  has  commenced  before  the  application  to  rectify 
is  made.    Sussex  Brick  Co.,  supra. 

3.  Where  sliares  had  been  issued  under  a  contract  to  issue  fully 

paid-up  shares,  and  the  contract  had  not  been  filed  pursuant 
to  sect.  25  of  the  Act  of  18(;7.  See  infra,  p.  1394,  and 
Form  718,  infra- 

4.  Where  shares  have  been  improperly  forfeited  (see  Form  71G),  or 

where  the  register  has  been  improperly  altered  with  a  view 
to  asserting  the  com])any's  lien.  Ystalyfera  Gas  Co.,  W.  N. 
(1887;  30. 

5.  Where  a  transfer  in  favour  of  a  mortgagee  has  been  registered 

bv  mistake  (see  Pulbrook  v.  Bichmond  Co.,  9  0.  D.  610); 
or  where  the  company  have  omitted  to  register  a  transfer. 
Manchester  and  Oldham,  Bank,  54  L.  J.  C.  92(5;  see  also 
Violet  Consolidated,  dc.  Co.,  supra. 

6.  Where  the  company,  acting  on  a  forged  transfer,  removed  a 

name.  Bahia  and  San  FrancU'oo  Railway  Co.,  L.  R.  3  Q.  15. 
584.  ■" 

7.  Where  there  was  a  dispute  between  a  vendor  and  purchaser  of 

shares.     Ex  parte  Shaw,  2  Q.  B.  Div.  4G3. 

8.  Where  the  applicant  was  registered  as   the  holder  of  shares 

which  had  been  irregularly  allotted  to  him.  Roomer  District 
Gold  Mines,  39  C.  D.  546;  Portuguese  Consolidated  Copper 
Mines,  42  C.  Div.  160. 

9.  When  the  signatory  of  an  underwriting  letter  not  constituting  a 

contract  had  been  placed  on  the  register.  Consort,  dc.  Co.. 
(1897)  1  Ch.  575. 

10.  Where  a  shareholder  who  had  made  an  ultra  y/re.s' surrender  oi 

his  shares  to  the  coy  claimed  to  have  his  name  reinstated. 
Bellei'by  v.  Rowland  and  Mar  wood's  Steamship  Co.,  (1902 
2  Ch.  14.  C.  A. 

There  was  at  one  time  some  difference  of  opinion  as  to  the  exteni 
of  the  jurisdiction  conferred  by  sect.  35.  See  Ex  parte  Sargent., 
17  Eq.  273;  and  F^x  parte  Sluiw,  ubi  supra.  But  the  true  view 
apparently  is  that,  although  persons  are  not  entitled  to  an  order  ex 
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debito  justitioE.,  the  jurisdiction  is  unlimited,  with  a  discretion  in 
the  Court  in  the  circumstances  of  each  case.  Kimherley  North  Block 
Diamond  Mining  Co.,  W.  N.  (1888)  p.  126,  C.  A.;  59  L.  T.  579; 
Sussex  Brick  Co.,  (1904;  1  Ch.  598,  C.  A.  See,  too,  Ward  and 
Henry's  case,  2  Ch.  431;  Askew's  case,  9  Ch.  664;  Steinarfs  case. 
1  Ch.  575. 

As  between  a  member  and  the  company,  the  Court  will  rarely 
decline  to  act  under  the  section.  Ex  parte  Parker,  2  Ch.  G85;  Ex 
parte  Penney,  8  Ch.  446;  Stranton  Iron  Co.,  16  Eq.  559.  But  the 
Court  under  the  repealed  section  had  to  be  satisfied  of  the  justice  of 
the  case.  "The  Court  may  ...  if  satisfied  of  the  justice  of  the 
case,  make  an  order."  See  the  observations  of  Lord  Macnaghten 
in  Trevor  v.  Whitworth,  12  App.  Cas.  409,  440,  and  of  Vaughan 
Williams,  L.  J.,  in  Sussex  Brick  Co.,  supra. 

With  reference  to  this  discretion,  the  following  passage  from  the 
judgment  of  Kekewich.  J.,  is  in  point:- 

"  The  power  of  roetifvinsr  the  refj^istcr  ffiven  by  the  35th  section  of  the  Act 
of  1862  is  discretionary  in  this  sense,  that  the  Court  properly  can  onlj' 
exercise  it  if  satisfied  of  the  justice  of  the  case;  and  on  many  applications  the 
Court  has  declined  to  exercise  this  power  on  the  ground  that  it  would  not  b© 
fair  to  do  so,  or,  to  put  it  more  technically,  that  the  applicant  has  not  established 
any  equity  to  disturb  the  existing  state  of  things.  And  in  considering  this,  the 
Court  has  always  had  regard  to  the  lapse  of  time  and  to  any  facts  and  circum- 
stances indicating  acquiescence  in  the  existing  state  of  things  by  those  on  whoso 
behalf  the  application  is  made  to  disturb  it.  The  applications  have  been 
generally  made  by  official  liquidators  seeking  to  establish  liability  for  calls,  but 
obviously  the  like  considerations  must  apply  to  applications  by  those  who  seek 
to  be  restored  to  the  privilege  of  shareholders."  Bellerby  v.  Rowland  and 
Mat-wood's  Steamship  Co.,  (1901)  2  Ch.  265,  273. 

The  words  "  if  satisfied  of  the  justice  of  the  case  "  do  not  appear  in  sect.  32 
of  the  new  Act,  but  the  Court  still  has  a  discretion  by  virtue  of  the  word 
"  may." 

Whether  in  any  particular  case  it  is  desirable  to  apply  under  this 
section,  or  to  bring  an  action,  must  depend  on  the  circumstances.  In 
a  simple  case,  where  an  immediate  rectification  is  essential,  it  may  be 
desirable  to  apply  under  the  section;  but  if  the  case  is  at  all  compli- 
cated (e.g.,  where  the  applicant  seeks  to  enforce  rescission  of  his 
«;ontract  to  take  shares  on  the  ground  of  misrepresentation  and  wit- 
nesses may  have  to  be  examined,  and  a  little  delay  will  not  much 
matter),  an  action  should  be  brought.  Re  Kimherley  North  Block 
Diamond  Co.,  59  L.  T.  579;  Ruby  Consolidated  Mining  Co.,  43 
L.  J.  Ch.  633.  Under  the  present  practice,  a  question  can  be  tried 
in  a  much  more  satisfactory  manner  in  an  action  than  upon  a  motion 
or  summons.  In  any  case,  it  is  not  the  practice  in  the  Chancery 
Division  to  take  such  applications  on  ordinary  motion  days;  they  are 
commonly  placed  in  the  list  of  non- witness  actions:  see  Form  717. 

An  application  under  sect.  32  should  be  intituled  "  In  the  Matter 
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of  the  Act  of  1908  and  of  the  company."     It  should  be  made  by 
motion  (Duffin  v.  Mexican,  dc.  Co.,  W-  N.  ^890)  116)  or  originating 

summons. 

If  the  application  is  made  in  the  Chancery  Division,  the  ludge 
should  be  balloted  for.  Re  Dowson,  W.  N.  (1889)  222.  And  see 
Legal  and  General  Investment  Co.,  W.  N.  (1901)  72. 

The  register  should  be  rectified,  in  the  case  of  a  removal,  by 
strikino-  through  the  name  with  pen  and  ink  (not  scratching  it  out 
with  a  penknife),  and  adding,  "By  order  of  the  High  Court  of 
Justice,  dated,  &c.,  this  name  has  been  erased,"  the  abstract  to  be 
signed  by  the  secretary.     Iron  Shipbuildmg  Co.,  34  Beav.  597. 

*Upon  an  examination  of  witnesses  before  an  examiner  for  the  pur- 
poses of  a  motion  under  the  above  section,  the  applicant's  witnesses 
are  first  to  be  cross-examined.     Dore  Gallery,  W.  N.  (1890)  p.  62. 

Whether  the  company  is  being  wound  up  or  not,  the  Court  may  fix 
a  particular  date-even  a  past  date— as  from  which  the  alteration  is 
to  become  operative— »tMnc  pro  tunc-^nhject  to  any  conditions  neces- 
sary to  protect  the  rights  of  third  persons.    Sussex  Brick  Co.,  (1904) 

1  Ch.  598. 

The  order  to  rectify  does  not  invalidate  notices  to  registered  mem- 
bers of  a  meeting  to  pass  resolutions  for  voluntary  winding-up .    Ibid. 

As  to  drawing  up  the  order  where  an  undertaking  to  stamp  un- 
stamped documents  has  not  been  complied  with,  see  Coolgardie 
Gold-fields,  (1900)  1  Ch.  475. 

The  effect  of  an  order  for  rectification,  by  striking  out  a  name,  is 
the  same  as  if  the  name  had  never  been  put  on.  Fulhroolc  v.  Eich- 
mond  Mining  Co.,  9  Ch.  D.  615. 

Damages  can  only  be  given  where  the  Court  rectifies  the  register, 
not  where  the  applicant  claims  damages  under  the  estoppel  doctrine, , 
in  Bahia  Rail.  Co.,  L.  R.  3  Q.  B.  584;  Ottos  Kopje  Diamond  Mines, 
41  W.  R.  258. 
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PRECEDENTS. 


Form  713.  Upon  motion,  &c.  for  L.,  &c.,  This  Court  doth  order  that  the 
Usual  order  I'^gi^ter  of  shareholders  of  the  coy  be  rectified  by  striking  out  the 
to  rectify.  name  of  the  sd  L.  as  a  shareholder  of  the  coy;  and  order  that  the 
coy  do  i^ay  to  the  sd  L.  his  costs  of  this  applicon,  to  be  taxed  by 
the  taxing-  master;  and  order  that  notice  of  this  order  be  given  to 
the  Registrar  of  [Joint  Stock]  Cos  hy  serving  a  copy  of  this  order 
ujion  the  sd  Registrar,  or  leaving  the  same  with  a  clerk  at  the  offiei' 
of  the  sd  Registrar,  and  at  the  same  time  inodneiiig  this  order  duly 
passed  and  entered.  Bryn  Alyn,  dc.  Co..  M.  K..  2;">  Jan.  1878. 
A.  18G 

Ifc  has  been  usual  to  frame  an  order  to  reotify  ia  {feaeral  terms  as  abov*' 
without  saying  who  is  to  rectify;  but  in  L.  L.  Syndicate,  Limited^  W.  X. 
(1901)  164,  Kekewieh.  J.  (the  company's  officials  havinir  resiarned"),  ordered  the 
company  to  rectify  the  register,  and  on  its  default  made  an  order  (under 
E.  S.  C.  Ord.  XLII.  r.  30)  empowerini;'  the  applicant  to  rectify. 


The  following  is  an  example  of  a  notice  of  motion: 

Form  714.     In  the  High  Court  of  Justice, 
Chancery  Division. 

Mr.  Justice  . 


Notice  of 

motion  to 

rectify 

register. 


In  the  Matter  of  the  Comj)anies  (Con.solidation)  Act,  1908,  s.  32. 

and 
In  the  Matter  of  the Company,  Limited. 

Take  notice  that  this  Honourable  Court  will  be  moved  before  his  Lordship 

Mr.  Justice ,  on day  next,  the day  of ,  19 — ,  at  the  sitting  of 

the  Court,  or  so  soon  thereafter  as  counsel  can  be  heard,  by  counsel  on  behalf 

of  N.  of  ,  that  the  register  of  members  of  the  above-named  company  may 

be  rectified  by  removing  the  name  of  the  applicant  therefrom  as  the  holder  of 
2,000  shares  therein  [on  the  ground  of  misrepresentations  in  and  suppression 
of  material  facts  from  the  prospectus  of  the  said  company],  and  that  the  said 
company  may  be  ordered  to  repay  to  the  applicant  the  sum  of  700^.,  the 
amount  paid  by  him  in  respect  of  the  said  shares,  with  interest  thereon  at  5  per 
cent,  per  annum  from  the  date  of  payment,  and  also  the  costs  of  and  occasioned 
by  this  application,  or  that  such  other  order  may  be  made  as  to  the  Court 
may  seem  just. 

Dated  this day  of . 

Yours,  &c.. 


To  the Company,   ^ 

Limited.  ) 


Solicitors  for  the  Applicant. 
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This   notice  must  be   actually   served  on  the   company,   in   accordance   with     5*01111  714. 

sect.  116  of  tlie  Act  of  1908:  supra,  p.  1340.     Notice  on  the  company's  solicitors,      

where  the  company  does  not  appear,  is  not  sufficient.    Denver  United  Brexveries, 
W.  N.  (1890)  143;  63  L.  T.  96. 

For  order  to  rectify  register;  notice  to  be  given  to  Registrar;  company  to 
pay  costs  of  application;  inquiry  to  be  made  what  damages  the  applicant  has 
incurred  by  reason  of  his  name  having  been  put  upon  such  register  beyond  the 
costs  before  directed  to  be  taxed;  company  to  pay  to  applicant  what  shall  be 
certified  to  be  due  in  respect  of  such  damages,  see  Nexu  Quehrada  Co.,  Pontlfex'$ 
case,  15  W.  R.  955;  Pemberton,  659. 

Whenever  any  order  has  been  made  rectifying  the  register,  in  the  case  of  a 
company  hereby  required  to  send  a  list  of  its  members  to  the  Registrar,  the 
Court  shall,  by  its  order,  direct  that  notice  of  such  rectification  be  given  to  the 
Registrar.     Companies  Act,  1908,  s.  32  (4). 

Interest  on  any  sums  that  have  been  paid  in  respect  of  the  shares  will  be 
allowed  at  4  per  cent,  per  annum.  Metropolitan  Conl  Consumers'  Co.,  Waine- 
u'riffht's  case,  W.  N.  (1890)  p.  3. 


Upon  motion  on  loth  Nov.,  1899,  made  unto  this  Court  by  counsel,     Form  7.tSi. 

and  upon  hearino;  counsel  for  the  L.  &  N.  Bank,  Limtd,  and  upon   Z~\         7T» 

.  ^  °   .         ^  ,  .  .  Order  reotify- 

reading-  the  affidavit  of,  &c.,  and  upon  hearing  the  evidence  of  the  in g  register afi 

several  persons  named  in  the  schedule  hto  on  their  examination  i^i^mbers. 

taken  orally  before  this  Court,  and  upon  the  production  of  the  several 

exhibits  produced  to  such  persons  set  out  in  the  second  column  of 

such  schedule  opposite  to  the  names  of  such  persons  resply,  this  Ct 

did  order  that  the  sd  motion  should  stand  for  judgment,  and  the 

same  standing  in  the  paper  for  judgment  this  day  of  • 

accordingly,  this  Ct  doth  order  that  the  register  of  members  of  the 

L.   &  N.   Bank,  Limtd,  be  rectified  by  removing  the  name  of  the 

sd  J.  therefrom  as  the  holder  of shares  therein,  and  it  is  ordered 

that  the  L.   &  K.   Banlv,  Limtd,  do  repay  to  the  applicant  fi , 

the  amount  pd  by  him  in  respect  of  the  sd  shares,  with  interest  thon^ 

at  4  p.c.p.a.  from  the day  of  until  payment,  and  also  do 

pay  to  the  sd  J.  his  costs  of  and  occasioned  by  this  action,  such  costs 

to  be  taxed  by  the  taxing  master,  and  that  notice  of'  this  order  be  given 

to  the  Eegistrar  of  [Companies]  by  serving  an  office  copy  of  this  order 

upon  the  sd  Registrar,  or  leaving  the  same  with  a  clerk  at  the  office 

of  the  sd  Registrar,  and  at  the  same  time  producing  the  duplicate 

copy  of  this  order  duly  passed  and  entered.     Schedule.     Names  of 

witnesses:  exhibits.    The  London  d  Northern  Bank,  Limtd,  Cozens- 

Hardy,  J.,  17  Nov.,  1899,  B.  3850. 


Upon  the  applicon  of  R.,  H.,  E.,  and  S.,  shareholders  of  poy,  which,    Form  Tl^. 
&c.  ladjourwm^ent  into  Ct],  and  upon  hearing,  &c.,  and  reading,  &o.,  Rectificato"or>. 
let  the  register  of  members  of  sd  coy  be  rectified  by  inserting  the  where  in^aJiill 
names  of  the  applicants  as  shareholders  in  the  sd  coy  for  the  number  **^"^i*^"-"- 
of  shares,  and  with  the  several  amounts  pd  up  thon,  specified  ixi: 
the  schedule  hto,.  such  shares  having  been  wrongfully  dealt  with 

P.  4  u 
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Form  716.  by  the  sd  coj'  as  having-  been  forfeited;  and  let  coy  pay  to  the 
applicants  the  costs  of  this  applicon  and  consequent  thon,  to  be 
taxed,  &c.;  and  let  notice  of  this  order  be  given  to  the  Registrar 
of  Joint  Stock  Coe  [Registrar  of  Cos]. 

THE    SCHEDULE   ABOVE   REFERRED   TO. 

1.  R.,  as  the  holder  of  twenty  shares,  eight  of  which  are  fully  pd 

up,  and  the  remaining  twelve  of  which,  numbered to 

inclusive,  are  pd  up  to  the  extent  of  17s.  6d.  per  share. 

2.  H.,  as  the  holder  of  five  shares,  numbered,  &c.,  pd  up  to  rlio 

extent  of  Is.  Or/,  per  .share. 

3.  E.,  as,  &c. 

4.  S.,  as,  &c. 

Hexham  Mmiiig  Co.,  Hall,  V.-C,  4th  March,  187G.  A.  624. 


Porm  717. 


Upon  motion  this  day  made  luito  this  Ct  by  counsel  for  W.,  of , 

M  ?  tTh  ^^^^  ^^^^  register  of  members  of  the  above-named  coy  might  be 
placed  innon-  rectified,  &c.,  and  upon  reading  an  afit,  d'c,  order  that  the  sd  motion 
witness  li.st.  -^^  placed  in  the  list  of  non-witness  actions  for  hearing,  and  order 
that  it  be  referred  to  one  of  the  examiners  of  the  Ct  to  take  the 
cross-examination  of  witnesses  who  have  made  or  shall  make  affts 
in  this  matter.  And  the  sd  W.  is  to  be  at  liberty  to  file  another  afft 
in  reply,  and  the  sd  coy,  if  advised,  is  to  be  at  liberty  to  file  another 
afft  in  answer.  North,  J.,  29th  May,  1891,  American,  dc.  Co., 
A.  806. 


Form  718.         Upon  motion,  &c.,  for  A..  B.,  and  C,  declare  that  the  names  of  the 

Where  con-      sd  A.,  B.,  and  C.  were  improperly  entered  on  the  register  of  members 

tract  not  filed  of  the  sd  coy  in  respect  of  3,300  shares  in  the  coy,  Nos.  1  to  3,300, 

of  Act  of  1867    before  any  sufficient  agreemt  in  respect  of  such  shares  was  filed  with 

the  Registrar  of  Joint  Stock  Cos,  pursuant  to  sect.  25  of  the  Cos  Act, 

1867.    And  let,  &c. 

And  it  is  ordered  that  the  register  be  rectified  by  striking  out  sucli 
names  as  holders  of  the  following  shares  in  the  coy,  tliat  is  to  say, 
the  sd  A.,  in  respect  of  2,800  shares,  Nos.  1  to  3,800,  &c. 

And  order  that  after  the  agreemt  of  the  27th  April,  1888  (being  the 
sd  exhibit  marked  D.,  adopting  agreemts  under  which  the  sd  shares 
were  agreed  to  be  issued),  has  been  filed  with  the  Registrar  of  I  Joint 
Stock]  Cos,  the  sd  coy  do  allot  or  issue  to  the  sd  A.,  B.,  and  C.  resply, 
fully  pd  up  shares  of  the  same  nominal  value  and  number  as  they 
now  resply  hold  as  afsd  in  exchange  for  the  certificates  of  the  lilce 
shares  now  held  by  them.  Had  fields  Steel  Co.,  Chitty,  J.,  3rd  June, 
1892, A    880. 

When  paid-up  shares  had  been  agreed  to  be  issued  for  a  consideration  other 
than  cash,  and  by  mistake  the  agreement  had  not  been  filed  in  accordance  with 
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the  now  repealed  sect.  25  of  1867,  the  Court  in  some  cases  rectified  the  register     Form  718 

to  the  intent  that  the  agreement  might  be  tiled,  and  the  shares  re-issued.     Sec  

further,  infra,  pp.  1420,  1421. 

Although  the  above  and  the  following  forms  actually  order  the  agreement  to 
be  filed,  it  would  seem  that  there  is  not  in  fact  any  jurisdiction  to  make  such  an 
•order  except  by  consent.  The  jurisdiction  is  merely  to  rectify  the  register,  and 
give  damages.  Mayimrds,  Limited,  (1898)  1  Ch.  515.  Since  the  decision  in 
Trevor  v.  Whiticorth,  12  App.  Cas.  409,  it  seems  doubtful  how  far  any  relief 
■ought  to  be  granted  in  such  cases;  and,  at  any  rate,  if  there  has  been  any  con- 
siderable lapse  of  time,  it  will  be  proper  to  provide  for  the  payment  of  creditors, 
who  may  possibly  have  given  credit  to  the  company  on  the  faith  of  the  shares 
in  question  having  been  issued  on  the  footing  that  they  shall  be  paid  up  in  cash. 
.See  Darlington  Forge  Co.,  34  C.  D.  522;  Broad  Street  Bldgs.  Co.,  W.  N.  (1887) 
149;  Nottingham  Brewery  Co.,  4  T.  L.  E.  429.  In  the  case  last  mentioned, 
North,  J.,  made  the  order  on  the  terms  that,  before  it  was  passed,  evidence 
should  be  produced  that  all  creditors  for  300?.  or  upwards  had  been  paid. 

And  where  notice  of  motion  was  served  and,  before  the  hearing,  a  winding-up 
order  was  made  on  a  petition  presented  after  service  of  this  notice,  Vaughan 
Williams,  J.,  only  made  the  order  to  rectify  on  the  terms  that  due  provision 
should  bo  made  for  all  debts  incurred  between  the  dates  of  the  issue  of  shares 
and  the  notice  of  motion.     Preservation  Syndicate,  (1895)  2  Ch.  768. 


Upon  motion,  &c.,  for  M.,  of ,  and  W.,  the  tree  in  liquidation    Form  719. 

•of  M.,  &c.  [rectifying  register  by  cancelling  M-'s  name].  And  let  Another 
an  agreemt  be  forthwith  drawn  up  and  executed,  embodying  the 
agreemt  in  relation  to  the  purchase  of  the  business  of  sd  iM. 
contained  in  the  original  resolutions  dated  31st  October,  1872,  in 
accordance  with  which  the  sd  coy  was  formed;  and  let  the  agreemt 
when  so  executed  be  forthwith  filed  with  the  Registrar  of  [Joint 
Stock]  Cos;  and  let  new  [sic]  shares  of  the  sd  coy  be  then  forthwith 
issued  in  the  name  of  the  sd  M.  by  the  sd  coy  in  pursuance  of  the 
sd  agreemt,  and  delivered  [sic]  to  the  sd  W.  Give  notice  to  Registrar. 
No  order  as  to  costs.  Union  Mmiujacturing  Co.,  Jessel,  M.  R.,  19th 
June,  1878,  B.  1289.  See  also  South  African  Saltpetre,  North,  J., 
24th  July,  1897. 

This  action  coming  on  for  trial  on  the  5th,  Gth,  7th,  and  9th  days    Form  720. 

of ,  1900,  and  this  day  before  this  Ct,  in  the  presence  of  counsel  Orderrescind- 

for  the  pit  and  for  the  dfis,  and  upon  hearing  the  writ  issued  on  the  ing  contract 

:  day  of ,  and  the  pleadings  delivered  in  this  action  read,  and  g^^gg^fj-o^ 

the  evidence  of  the  several  persons  named  in  the  schedule  hto  on  their  company, 
examination  taken  orally  before  this  Ct,  and  upon  production  to  such 
persons  of  the  several  exhibits  set  opposite  their  respive  names  in 
the  second  column  of  such  schedule,  and  hearing  what  was  alleged 
by  coun.sel  for  the   pit  and  for  the  dfts,  this   Ct  doth  order  and 

adjudge  that  the  contract  for  the  purchase  by  the  pit  of shares 

in  the  dft  coy  in  the  pleadings  mentd  be  rescinded;  And  order  that 
the  register  of  members  of  the  dft  coy  be  rectified  by  removing 

-therefrom  the  name  of  the  pit  as  the  holder  of  shares  of  II. 

4  u  2 
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Form  720.    ca,cli  theieiu.     Aud  order  that  the  dfts,  The  Globe,  &c.  and  T.,  do 

forthwith  pay  to  the  pit  £ ,  being  the  sum  of  £ ,  together 

witli  interest  thei-eon  at  the  rat-e  of  4  p.c.p.a.  from  the  date  of 
payment  of  the  applicon  money  and  allotment  resply  for  the  sd 
shares.  And  order  that  the  dfts,  The  Globe,  &c.  and  T.,  do  pay 
to  the  pit  F.  his  costs  in  this  action,  to  be  taxed  by  the  taxing  master. 
And  it  is  ordered  that  noti(«  of  this  judgment  bo  given  to  the 
Registrar  of  [Joint  Stock]  Cos  by  .serving  an  office  copy  of  this 
judgment  upon  the  sd  Registrar  or  by  leaving  the  same  with  the 
clerk  at  the  office  of  the  sd  Registrar.  Schedule.  Foster  v.  The  Globe 
Venture  Syndiaite,  Limtd.  and  T..  Farwell,  J.,  10th  April,  1900, 
A.  1900,  folio  1406. 


Form  721. 

Another. 


This  action  coming  on  fur  trial  on  the  23rd,  24th,  25th,  and  26th 
February.  1891,  and  this  day  before  this  Ct  in  the  presence  of  coun- 
sel for  the  pit  and  for  the  dfts,  aud  upon  hearing  the  pleadings 
in  this  action  read  and  four  leases,  dated  31st  December,  1888,  and 
assignments  thof  resply,  dated  30th  November,  1889,  to  the  dfts, 
produced  by  L.  on  his  subpoena,  and  the  evidence  of  the  several 
persons  named,  &c.  [as  in  preceding  Forui]: 

Declare  that  the  pit  is  eutld  to  have  the  contract  entered  into  by 
him  to  take  400  shares  in  the  dfts'  capital  in  the  pleadings  meutd 
set  aside  in  respect  of  the  mLsrepre.sentations  contained  in  the  pros- 
pectus of  the  sd  coy,  and  doth  order  and  adjudge  the  same  accordingly 
[and  rectify  register]  and  order  dfts  to  pay  to  the  pit  the  sum  of  1501. 
(being  the  total  of  7s.  Gd.  per  share  pd  on  the  sd  shares),  together 
with  interest  thereon  at  the  rate  of  5^  p.c.p.a.  by  pit's  consent 
from  the  13th  November,  1889  (the  date  of  the  writ  wliich  was 
subsequent  to  the  date  when  such  amount  was  pd),  until  payment. 
Tax  pit's  costs  of  this  action,  and  also  tax  the  dfts  their  costs  of  the 
orders  dated  resply  26th  February,  1890,  and  6th  November,  1890, 
and  the  taxing  master  is  to  set  off  or  deduct  the  dfts'  sd  costs  and 
also  the  sum  of  11.,  being  the  costs  of  the  pit's  summons  dated 
13th  January,  1890,  which  were  to  be  the  dfts'  costs  in  any  event, 
from  the  amount  of  the  pit's  taxed  costs,  and  certify  the  balance 
due  to  the  sd  pit. 

And  oi'der  the  dfts  to  pay  to  the  sd  pit  the  balance  certified  by  the 
taxing  master  to  be  due  to  him  as  afsd.  Romer,  J.,  Cronhach  v. 
Uranium  Mines,  Limtd,  27th  February,  1891,  A.  329. 


Form  722. 

Test  action 
order. 


Upon  the  applicon  of  the  pits  in  all  three  actions,  and  upon  hearing 
the  solors  for  the  applicants  and  for  the  dfts  in  all  three  actions,  and 
upon  reading  the  writ  of  summons  in  the  third-mentd  action  and  the- 
order  dated,  &c.,  made  in  the  first  two  actions,  and  the  pits  and 
dfts  by  their  solors  consenting  to  this  order,  and  E.,  the  pit  in  th& 
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third  action  of,  &c.,  by  his  solors  uudertakiug  that  the  first  and     Form  722. 

second  (above  actions  of,  &c.,  shall  be  treated  as  test  actions,  and 

ehall  decide  his  rights  in  his  sd  action  unless  the  judge  at  or  after 

the  trial  should  for  any  reason  personal  to  the  pit  in  the  sd  two 

test  actions  otherwise  order,  and  the  sd  pit  E.  by  his  solors  also 

tindertaking  to  be  responsible  for  any  costs  that  may  be  awarded  to 

the  dfts  therein  or  in  the  sd  test  actions,  and  the  dfts  in  all  the 

above-mentd  actions  by  their  solors  undertaking  to  abide  by  the 

finding  (if  any)  of  the  Ct  in  either  of  the  sd  test  actions  on  the  issues 

of  anisrepresentation.     It  is  by  consent  ordered  that  the  time  for 

delivenng  a  statement  of  claim  or  taking  any  other  proceeding  in  the 

third  above-named  action  of,  &c.,  be  enlarged  until  fourteen  days 

after  judgment  shall  have  been  given  in  the  sd  test  actions  or  until 

further  order,  and  order  that  if  at  any  time  it  shall  appear  to  the 

judge  that  for  any  reason  the  sd  test  actions  cannot  properly  be 

treated  as  test  actions  the  dfts  or  the  sd  pit  E.   be  at  liberty'  to 

apply  for  an  order  that  the  sd  action  of  E.  v.  Passburg,  dc,  shall 

be  proceeded  with  for  that  purpose,  and  order  that  the  costs  of  this 

applicon  be  costs  in  the  sd  test  actions.     Potter  v.  Passburg  Grains 

Syndicate,  North,  J.,  19  January,  1891;  and  for  order  substituting 

another  test  action,  see  order  of  Romer,  J.,  for  North,  J.,  in  same 

action  and  in  other  actions,  10  Aug.,  1891. 

See  Amos  V.  Clutdwick,  4  C.  D.  869;  Bcinintt  v.  Lord  Burij,  5  C.  P.  D.  339; 
Dan.  Ch.  Pr.  7th  ed.  1610:  Seton.  6th  cd.  833. 


Setting  aside  Sales  to  Company. 

Declare  that  the  sale  to  the  pit  coy  of  the  concession  of  8  May,"!   Form  723. 

1869,  in  the  pleadings  mentd,  was  fraudulent,  and  ought  to  be  set  ^T     " 

.       ,  °  Judgment 

aside,  and  order  and  decree  the  same  accordingly.     Declare  that  H.  setting  aside 

and  the  estates  in  liquidation  and  sequestration  of  the  dfts  B.  and  saleof  con- 
^  ^  cession  and 

P.  L.  &  Son,  as  a  coy,  and  C.  L.,  &c.,  the  only  partners  of  the  sd  ordering 

coy,  as  individuals  in  the  pleadings  mentd,  are  jointly  and  severally  repayment. 

liable  to  make  good  to  the  pit  coy  the  sum  of  6.5,000^.,  so  pd  for 

the  purchase  of  the  sd  concession,  together  with  interest  thereon  at 

the  rate  of  4  p.c.p.a.  from  31  May,  1871,  and  the  costs  of  tliis  suit. 

Declare  that  the  dfts  E.  and  K.  are  jointly  and  severally  liable  to 

make  good  to  the  pit  coy  the  sd  purchase-money  to  the  extent  of 

15,000^.,  improperly  pd  to  the  sd  dfts  as  in  the  pleadings  mentd, 

too-ether  with  interest  on  the  sd  sum  of  1.5,000^.  at  rate  afsd  from 

31  May,  1871,  and  the  costs  of  this  suit.     And  dft  H.  not  electing 

to  take  an  account  of  the  profits  (if  any)  made  by  the  pit  coy  from 

the  working  of  the  Island  of  A.  V.  since  31  May,  1871;  let  dft  H., 

on  or  before  1  June,  1876,  pay  to  the  pit  coy  65,000?.,  together  with 

interest  at  4  p.c.p.a.  from  31  May,  1871,  to  the  time  of  payment. 

Liberty  for  coy  to  prove  against  estates  of  the  dft  B.  under  the 
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Form  723.  liquidation  proceeding's  initiated  by  him,  and  also  under  the  seques- 
trated  estates  of  P.  Ij.  &  Son  as  a  coy,  and  C  L.  &c.,  as  individuals 
for  the  sd  65,000^.  and  interest  at  4  p.c.p.a.  from  31  May,  1871, 
up  to  the  dates  of  the  li(iuidation  and  sequestration  resply,  and  for 
the  costs  of  this  suit.  And  let  dft-;  E.  and  K..  on  or  before  1  June, 
1876,  pay  to  the  pit  coy  sd  sum  of  15,000?.,  with  interest,  &c.,  to  the 
day  of  payment.  Declare  that  the  persons  paying  the  sd  65,000L 
and  interest,  and  pit's  costs  of  suit,  as  afsd,  shall  be  eutld  to  the 
benefit  of  the  letters  patent  g-ianted,  &c.,  and  of  the  document  or 
concession,  &c.  And  pit  coy  shall  at  the  e.xpense  of  such  persons 
paying-  as  afsd,  deal  with  sd  letters  patent  and  concession  as  sd 
pereon  shall  reasonably  require,  or,  in  case  of  difference,  as  the  Ct 
shall  direct.  And  declare  that  any  sum  which  shall  be  pd  to  the  pit 
coy  by  the  dfts  E.  and  K.,  or  either  of  them,  on  account  of  the 
15,000Z.  and  interest,  shall  be  taken  in  satisfaction  pro  tanto  of  the 
65,000i!.  and  interest  payable  by  the  dft  H.,  and  provable,  &c.,  and 
that  any  sum  or  sums  over  and  above  50,000?.,  with  interest,  &c., 
which  .shall  be  pd  to  pit  coy  by  dft  H.,  and  the  estates  of,  &c., 
.shall  be  taken  in  satisfaction  pro  tanto  of  the  15,000?.  and  interest. 
Dfts  to  pay  costs  of  suit.  Dismiss  bill  as  against  L.  without  costs. 
And  pit  coy  having  arranged  to  pay  the  dft  R.  150?.  for  the  costs 
of  suit,  dismiss  bill  as  against  him.  Liberty  to  apply.  Phosphate 
Sewage  Co.  v.  Uartmont,  Malins,  V.-C  22  Mar.,  1876,  B.  481. 

In  the  above  case,  the  promoters  had  formed  the  eompany,  and  sold  it  to  a 
concession  which  they  knew  to  be  already  forfeited;  the  real  ownership  was 
concealed;  the  persons  who  agreed  to  buy  on  the  company's  behalf  received  a 
secret  bonus  of  15,000Z.;  the  directors  were  nominees  of  the  promoters,  and 
the  prospectus  contained  serious  misrepresentations.  Upon  discovery  of  the 
facts,  a  bill  was  filed  by  the  company  against  the  promoters,  including  the 
owners  of  the  concession,  the  members  of  a  provisional  committee,  the  solicitors, 
secretary,  and  others,  and  a  decree  was  made  as  above  and  was  aflBrmed  on 
appeal.     See  report  in  5  C.  Div.  394. 

In  another  leading  case.  New  Sombrero  PhospJmte  Co.  v.  Erlangcr  (5  C.  Div. 
73;  3  App.  Cas.  1218),  the  promoters  sold  a  property  to  the  company  without 
disclosing-  the  fact  that  they  were  getting  double  what  they  had  paid,  and 
without  disclosing  the  real  ownership ;  the  directors  were  nominees  of  the  pro- 
moters, and  the  prospectus  contained  misrepresentations.  Upon  discovering 
the  facts,  a  bill  was  filed,  and,  on  appeal,  a  decree  was  made  as  below 
mentioned.     An  appeal  to  the  House  of  Lords  was  dismissed  with  costs. 

The  decree  of  the  Court  of  Appeal  declared  that  the  contract  ought  to  be  set 
aside,  and  decreed  the  same;  declared  that  the  defendants  were  liable  to  repay 
the  purchase-monej',  and  were  liable  for  the  shares  issued  in  part  payment; 
ordered  them  to  pay  the  purchase-money,  with  interest;  gave  libertj'  to  prove 
for  amount  against  estates  of  bankrupt  defendants;  directed  inquiries  as  to 
which  of  the  shares  still  belonged  to  defendants,  and  of  proceeds  of  sale  of 
those  sold;  directed  a  transfer  of  the  former,  and  payment  of  such  proceeds; 
gave  liberty  to  prove  against  estates  of  bankrupt  defendants  for  such  proceeds; 
declared  that  company  entitled  to  be  paid  the  purchase-money  and  said  proceeds 
out  of  estate  of  deceased  defendant ;  declared  defendants  and  estates  of  bankrupt 
and    deceased    liable    for    costs   of    suit,    and   directed   payment,    ^tc. :    directed 
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accounts  of  profits,  if  any,  made  by  company  in  working-  the  island;  ordered  Forni  723 
company,  upon  payment  of  the  purchase-money,  &c.,  to  deliver  up  island,  and 
pay  over  such  profits,  if  any;  directed  inquiries  as  to  estate  of  deceased  defen- 
dant; adjourned  further  consideration;  dismissed  bill,  with  costs,  as  against 
D.  &  W.  Seton,  6th  ed.  p.  2328,  where  the  dcci-ee  will  be  found  more  fully 
set  out. 

The  case  was  explained  and  dietinguislied  in  Salomon  v.  Salomon  S,-  Co.,  (1897) 
A.  C.  22,  the  case  of  a  private  company.     See  snpra,  pp.  940 — 945. 


This  action  coming  on  for  trial  against  the  dfts  W.  M.  and  M.  ou    Form  724'. 

the  25th  and  26th  April,  1882,  &c.,  and  counsel  for  the  pits  this  day  — ■ 

also  moving  for  judgment  on  the  default  of  the  dfts  S.  and  G.  in  sale  of  mine 
delivering  a  defence,  and  upon  hearing  the  pleading-s,  &c.,  order  that  setawde. 
the  contract  dated  2nd  April,  1879,  in  the  pleadings  mentd,  be  set 
aside,  and  declare  that  all  shares  received  by  any  of  the  dfts,  other 
than  the  dft  S.  as  part  of  the  conson  for  the  sale  agreed  upon  by  the 
sd  contract  which  have  not  been  sold,  but  have  been  retained  by  them 
or  any  of  them,  or  by  any  persons  in  trust  for  them  or  any  of  them, 
ought  to  be  surrendered  to  the  coy,  and  order  and  adjudge  the  same 
accordingly.  And  declare  that  the  dfts,  other  than  the  dft  S.,  are 
jointly  and  severally  liable  to  pay  the  pit  coy  the  amount  of  the  pur- 
chase-money pd  by  them  under  the  contract,  t<5gether  with  interest  at 
iJie  rate  of  4  p.c.p.a.  from  the  date  of  the  respive  payments,  and  also 
to  pay  to  the  pits  the  nominal  value  of  all  shares  which  were  allotted 
to  the  .sd  dfts  or  any  of  them  under  the  sd  contract,  and  which  they 
have  sold,  together  with  interest  thereon  at  4  p.c.p.a.  from  the  dates 
when  such  shares  were  sold.  And  let  an  account  be  taken  of  Avhat  is 
due  from  the  dfts,  other  than  the  dft  S.,  to  the  pits,  having  regard  to 
the  afsd  declarations.  And  oi'der  the  dfts  W.  M.,  G.  and  M.,  within 
one  month  after  the  date  of  the  chief  clerk's  certificate,  to  pay  to  the 
pit  coy  what  shall  be  certified  to  be  due  to  them  on  such  account.  And 
order  them  to  pay  to  the  pit  coy  their  costs  of  this  action,  to  be  taxed. 
And  declare  that  the  pit  coy  are  entld  to  a  lien  on  all  the  interest  of 
tlie  dfts  in  the  ppty  comprised  in  such  contract  for  the  ppal  moneys 
and  interest  payable  under  this  judgment  and  order,  and  for  the  costs 
of  this  action.  Liberty  to  pits  to  apply  to  enforce  such  lien  as  they 
may  be  advised.  Phjmpton  Mining  Co.  v.  Wilkins  and  others, 
Kay,  J.,  27  April,  1882,  B.  942. 

In  the  above  case  a  mine  had  been  purchased  from  the  liquidator  of  a  company 
for  1,000^.,  and  resold  shortly  afterwards  to  a  new  company,  promoted  by  the 
purchasers,  for  4,500^.,  payable  part  in  cash  and  part  in  shares.  Due  dis- 
closure was  not  made,  and  the  directors  were  not  independent.  Kay,  J.,  was 
of  opinion  that  the  defendants,  except  S.,  the  nominal  purchaser,  against  whom 
no  relief  was  claimed,  were  promoters  and  partners  in  carrying  out  an  inequit- 
able, and  therefore  fraudulent,  scheme;  that  the  directors,  who  wore  mere 
nominees  of  the  defendants,  had  no  opportunity  of  forming  a  separate  judgment 
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Form  724      *^  ^°  *'^®  propriety  of  carrying  out  the  contract  entert>d  into  by  the  defondajits ; 

that  the  defendants,  as  promoters,  stood  in  a  fiduciary  position  to  the  company ; 

that  the  increased  price  was  exorbitant;  that  the  plaintiff  company  was  not 
disentitled  on  the  ground  of  delay,  because  the  knowledge  of  the  transaction 
complained  of  was  improperly  kept  back;  and  accordingly  judgment  as  above 
was  entered.    See  W.  N.  (1882)  66. 

As  to  lien  where  contract  rescinded,  see  Aberaman  Ironworks  v.  Wickents,  4 
Ch.  101;  Mycochv.  Beatson,  13  C.  D.  385;  AcUims  v.  Neiobigging,  13  App.  Cas. 
308. 

For  orders  in  Baynall  v.  Carlton,  see  6  C.  D.  371,  and  4th  edit,  of  this  work, 
pp.  531,  532;  Eeg.  Lib.  (25th  April,  1877)  A.  869,  and  (8th  August,  1877) 
A.  2742;  also  Emma  Co.  v.  Grant,  11  C.  D.  941;  17  C.  D.  122;  A.  921  (26th 
February,  1879);  and  Grant  v.  Gold  Explorers,  ^c.  Syndicate,  (1900)  1  Q.  B. 
233,  deciding  that  a  purcliaser  is  entitled  to  rescind  where  the  vendor  bribes  hi? 
- — the  purchaser's — agent,  and  Harrington  v.  Virtorin  Dock  Co.,  3  Q.  B.  I).  .")-l9. 


Torm  725. 

Setting  aside 
contract  for 
sale  and  con- 
veyance whore 
liquidator  sold 
to  company  in 
which  he  was 
largely 
interested. 


This  action  coming  on  for  trial  on  the,  &c.,  &c.,  this  Ct  doth  doclaro 
that  the  contract  dated,  &c.,  in  the  pleadings  mentd  ought  to  be  set 
aside  and  cancelled,  and  doth  order  and  direct  that  the  same  be  set 
aside  and  cancelled  accordingly,  and  doth  declare  that  the  conveyance 
dated,  &c.,  and  all  other  assurances,  if  any,  executed  in  pursuance  of 
the  sd  contract  ought  also  to  be  set  aside  and  cancelled;  [relief  as  to 
other  ppty  acquired  in  right  of  preceding  ppty,  and  by  virtue  of 
ownership  thof;  directions  that  dfts  at  their  own  e.xpense  resply 
assure  and  procure  assurances  of  the  properties  to  the  pit  coy  frend 
from  incumbrances,  and  to  deliver  possession;  injunction  to  restrain 
<lfts  from  dealing  with  the  ppty  except  as  afsd;  accounts  directed  of 
-sums  received  by  pit  coy  from  dfts  under  the  contract  and  int(uest 
thon,  and  of  profits  made  by  dfts,  and  as  to  sums  expended  by  <lfts  in 
permanent  improvements,  &c.,  with  interest,  and  various  directions  as 
to  working  out  the  accounts,  and  liberty  for  coy  to  set  off  against  any 
money  due  from  them  to  the  dfts  any  moneys  which  pits  may  be  called 
on  to  pay  and  may  pay  in  respect  of  incumbrances  created,  &c.; 
declaration  as  to  marshalling  as  against  dft  bank;  costs  to  be  taxed 
and  pd  by  dfts].  Silkstone  and  Haigh  Moor  Coal  Co.,  Limtd  v.  Edey, 
The  Silkstone  and,  &c.  Railvmys,  Limtd.  and  a  Bank,  Stirling,  J., 
8  Nov.,  1899,  A.  1343. 


As  to  the  above  case,  see  report  of  application  to  vary  minutes  in  (1900)  1 
Ch.  167.  It  was  a  case  in  which  the  liquidators  of  a  company  had  sold  tlie 
undertaking  of  the  company  to  a  new  company,  in  which  Edey,  one  of  the 
liquidators,  was  largely  interested.  It  is  well  settled  that  a  trustee  cannot  sell 
to  himself  or  be  interested  in  the  purchase.  Parker  v.  McKenna,  10  Ch.  118; 
Tate  V.  Williamson,  2  Ch.  55;  Bray  v.  Ford,  (1896)  A.  C.  50;  Boston  Co.  v. 
Ansell,  39  Ch.  D.  339;  Mayor  of  Salford  v.  Lever,  (1891)  1  Q.  B.  188; 
Panama  and  South  Pacific  Co.  v.  India  Rubber  Co.,  10  Ch.  515;  Delves  \, 
Gray,  (1902)  2  Ch.  606;  Seton,  2333. 
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Presents,  &c.  to  Directors. 

Minute  of  judgment:   This  Ct  dotli  order  and  adjudge  that  the  dft    Form  726^ 
■G.  do,  within  one  calendar  month  after  service  of.  this  order,  pay  to  Dii.ector 
the  pits,  the  Nant-y-Glo,  &c.  Coy,  the  sum  of  4,000?.,  being  80Z.  per  o^^-le^^d^to ^^ 
.share  on  each  of  the  fifty  shares  so  transferred  to  him  as  in  the  ^^^^^^ 
pleadings  mentd,  together  with  interest  thon  at  the  rate  of  4  p.c.p.a. 
from  8  Sept.,  1871,  the  date  of  such  transfer.     Dft  G.  to  pay  the 
■costs  of  the  action.    Nant-ij-Glo  and  Bkiina  Ironimrl's  Co.  v.  Grave, 
Bacon,  V.-C,  19  March,  1878;  Reg.  Lib.  1878,  B.  573.    See  Report, 
12  C.  D.  738. 

Ill  tliis  case  the  defendant  G.  became  a  director  at  the  request  of  the  pro- 
moters, and  he  accepted  from  them  a  present  of  fifty  fully  paid-up  shares  of 
100?.  each.  It  was  admitted  that  at  the  time  they  were  transferred  to  him,  or 
shortly  afterwards,  they  were  worth  80^.  per  share.  They  subsequently  fell 
to  11.  per  share.  The  company  claimed  a  declaration  that  G.  was  a  trustee 
for  the  company  of  the  shares,  or  of  the  value  thereof,  at  the  election  of  the 
company,  and  judgment  was  given  as  above.  See  also  the  somewhat  similar 
•case  of  Dnon  Slate  Qiuirry  Co.,  McLean's  case,  55  L.  J.  Ch.  36,  in  which 
McLean,  who  had  during  the  whole  of  its  existence  been  a  director  of  the  Drum 
Slate  Quarry  Company,  which  was  then  in  liquidation,  and  had  received  from 
the  promoters  a  present  of  1,000^.  to  buy  shares,  was,  on  the  application  of 
the  liquidator  under  sect.  165  of  the  Companies  Act  of  1862  (now  sect.  215, 
-Companies  Act,  1908),  ordered  to  account  for  the  shares  at  the  value  at  which 
they  were  when  he  received  the  present,  with  interest  at  5  per  cent. 

In  the  case  of  Fitzroy  Bessemer  Steel,  6(c.  Co.,  50  L.  T.  144,  before  Kay,  J., 
where  no  dividends  had  ever  been  received,  a  promoter  and  director  who 
obtained  shares  improperly,  though  ordered  to  account  for  the  value  of  the 
shares,  was  not,  under  the  circumstances,  ordered  to  pay  interest. 

See  also  orders  in  Part  II.,  Chapter  XLIV.,  against  directors  under  sect.  165 
•of  the  Companies  Act  of  1862,  and  the  substituted  sect.  10  of  the  Companies 
(Winding-up)  Act,  1890,  now  itself  replaced  by  sect.  215  of  the  Compani<'s 
Act,  1908,  and  supra,  p.  733. 

As  to  an  application  by  liquidator  that  the  Court  would  direct  a  prosecution 
.of  a  director  under  sect.  167  of  the  Companies  Act,  1862,  and  order  the  costs 
to  be  paid  out  of  the  assets,  see  Clmrles  Benham  #  Co.,  32  W.  R.  920;  53 
L  J  Ch.  113;  51  L.  T.  570;  Re  Eupion  Fuel  and  Gas  Co.,  W.  N.  (1875)  10; 
J^'orthern  Counties  Bank,  31  W.  R.  546;  and  Londoti  and  Globe  Finance  Co., 
(1903)  1  Ch.  728.  In  the  last  case,  Buckley,  J.,  considered  very  carefully  on 
what  principles  the  power  to  order  a  prosecution  was  to  be  exercised,  and  the 
test  he  finally  adopted  was  what  would  a  good  citizen  feel  to  be  his  duty  in 
.such  a  case— if  to  prosecute,  then  a  prosecution  ought  to  be  directed  by  the 
•Court,  even  against  the  wishes  of  the  person  entitled  to  the  assets.  And  see 
Part  II.,  Chapter  XLV.,  as  to  prosecutions. 

This  action  and  counterclaim  coming  on,  &c.,  this  Ct  doth  order  and    Form  727. 
adjudge  that  the  dft  M.  do,  within  seven  days  after  service  of  this  Orderfor 
judgment,  pay  to  the  pits,  the  Consolidated,  &c.,  Limtd,  the  sum  of  ^^^^'^ 

£ in  his  hands  as  a  director  of  the  pit  coy,  and  the  pits  to  recover  moneys  to 

lagainst  the  dft  their  costs  of  this  action  and  of  such  counterclaim  to  be  company. 
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Form  727.  (axed,  and  pits  to  be  given  liberty  t/j  apply  generally.  The  Con- 
solidated and  Finance  Co.,  Limfd  v.  Albert  Martyn,  Buckley,  J., 
27  Jan.,  1900.  A.  71:"). 


Form  728. 


Directors'  Breaches  of  Trust. 

Declare  that  the  applicon  of  the  .sums  in  the  bills  niontd,  namely^ 
&c.,  amounting-  to  £ ,  in  the  purchase  of  shares  in  tiio  sd  coy  con- 
stituted a  breach  of  trust  and  misapplication  of  the  moneys  of  the  sd 
coy,  and  that  the  dfts,  Lord  F.  \and  others],  are  jointly  and  severally 

liable  to  make  good  and  repay  to  the  sd  coy  such  sums  of  £ and 

£ ,  and  that  the  dft  Finch  is  separately  and  also  jointly  with  the 

other  dfts  liable  to  make  good  and  repay  to  the  sd  coy  the  sd  sum  of 

£ ,  and  that  dft  Finch  is  also  separately  liable  to  make  good  and 

repay  sd  sum  of  £ to  sd  co}'.     And  order  that  sd  Lord  F.,  &c.,  do, 

on  or  before  30th  June  next,  pay  sd  several  sums  for  which  they  are 
resply  jointly  and  severally  liable  as  afsd,  and  interest  thon  at  the 
rate  of  4  p.c.p.a.  from  the  date  of  this  decree  up  to  the  time  of  pay- 
ment to  the  sd  coy  accordingly.  Dfts  to  pay  pit's  costs  of  suit.  Land 
Credit  Co.  v.  Lord  Fermoij,  Romilly,  M.  R..  24  Mar.,  1869,  B.  1232. 
See  the  report  8  Eq.  7;  o  Ch.  7G3.  The  decree  was  varied  as  to  one- 
of  the  directors  on  appeal. 


Directors  are  responsible  for  loss  resuitiiij^  from  an  improper  application  of 
the  assets  of  the  company.  See  .supra,  pp.  712,  715.  But  they  ai'e  not  liable,  if 
acting  within  the  limits  of  their  authority,  and  in  good  faith,  for  loss  resulting 
from  an  error  of  judgment.  Turquniid  v.  Marxliall,  4  Ch.  376;  Overend, 
Gurney  ^  Co.  v.  Glbb,  L.  R.  5  H.  L.  480. 

It  is  a  breach  of  trust  for  directors  to  accept  their  qualification  shares  from 
the  promoter  on  the  t«rms  of  holding  such  shares  in  trust  for  him,  and  executing 
blank  transfers  to  him  so  as  to  enable  the  promoter  to  disqualify  the  directors 
at  any  moment  if  he  chooses.  LomJon  find  South  n'psfpri/  Canal  Co.,  (1911) 
1  Ch.  341. 

And  the  Court  has  now  power  under  sect.  279  of  the  Companies  (Consolida- 
tion) Act,  1908,  to  relieve  a  director  from  liability  in  cases  where  "  he  has  acted 
honestly  and  reasonably,  and  ought  fairly  to  be  excused  for  the  negligence  or 
breach  of  trust."  As  to  the  meaning  of  these  words,  see  National  Trustee  Co. 
of  Australasia  v.  General  Finance  Co.,  (1905)  A.  C.  373;  Smith  v.  Thompson, 
71  L.  J.  Ch.  411;  Re  Turner,  Barker  v.  Ivimey,  (1897)  1  Ch.  536;  Re  Second 
East  Dulivich  74:5th  Starr  Bowkett  BIdg.  Society,  68  L.  J.  Ch.  196;  Re  Grindey, 
Clews  V.  Grindey,  (1898)  2  Ch.  593;  Perrin  v.  Bellamy,  (1899)  1  Ch.  797; 
and  Lord  de  Clifford,  (1900)  2  Ch.  707. 

As  to  the  liability  of  directors  inter  se  in  respect  of  breach  of  trust,  and 
their  rights  in  regard  to  contribution,  see  Form  729,  infra,  and  Part  II., 
Chap.  XLIV. 

As  to  how  far  directors  are  trustees,  see  Wilson  v.  Lord  Bury,  5  Q.  B.  Div. 
519;  British  Seamless  Co.,  17  C.  Div.  471;  Russell  v.  Wakefield  Waterivorks 
Co.,  20  Eq.  473;  Lands  Allotment  Co.,  (1894)  1  Ch.  655;  and  cases,  supra^ 
p.  711. 
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Dismiss  the  bill  as  against  the  dft,  G.,  without  costs.  Declare  that  Form  729. 
the  directors  of  the  pit  coy  had  no  power  or  authority  to  take  or  accept  Another, 
the  3,000  and  the  500  shares  in  Barned's  Banking-  Coy  in  the  plead- 
ings mentd  on  behalf  of  the  pit  coy,  or  to  give  to  the  dfts,  W.,  H., 
m'',  H.,  H.,  and  W.,  and  the  late  dft,  W.,  or  any  of  them,  such  or  any 
of  such  letters  of  guarantee  or  indemnity  in  respect  of  the  afsd 
shares,  or  any  of  them,  as  are  in  the  pleadings  mentd. 

Declare  that  the  pit  coy  is  not  under  any  liability  upon  the  afsd 
letters  of  guarantee  or  indemnity,  or  by  reason  of  the  undertakings 
contained  therein  resply.  Declare  that  the  appropriation  and  pay- 
ment out  of  the  funds  of  the  pit  coy  of  the  three  several  sums  of 
lO.nOOL,  5,000Z.,  and  15,000/.  (specifying  the  dates),  in  respect  of  the 
afsd  shares,  was  a  breach  of  trust;  and  that  the  dfts,  B.,  H.,  &c.,  and 
the  late  dfts,  D.  (the  younger ),  and  White,  and  R.  (^now  a  bankrupt), 
became  jointly  and  severally  liable  to  make  good  such  breach  of  trust 
by  refunding"  to  the  pit  coy  the  total  amount  of  the  afsd  principal 
moneys  resply,  with  interest  thon  resply  at  the  rate  of  4  p.c.p.a. 
Declare  that  the  dfts  B.,  &c.,  and  the  several  estates  of  the  deceased 
dfts,  D.  (the  younger),  and  White,  and  the  estate  in  bankruptcy  of  R., 
are  jointly  and  severally  liable  to  refund  to  the  pit  coy  the  sd  amount 
of  principal  and  interest,  and  the  costs  of  the  suit;  but  as  to  the  estates 
of  the  deceased  dfts,  Dent  (tlie  younger)  and  White,  only  in  a  just 
course  of  administration;  and  as  to  the  estate  of  the  bankrupt  R., 
only  by  way  of  proof  under  his  bankruptcy.     Order  on  dfts,  B.,  &c., 

for  payment  of  £ (being  the  computed  amount  of  principal  and 

interest,  less  the  sum  of  875?.,  being  the  amount  which,  by  the  plead- 
ings, appears  to  have  been  carried  in  the  books  of  the  coy  on  the' 
27th  Feb.  and  1st  March,  1866,  to  the  credit  of  interest  on  the  creditor 
investment  account,  as  having  arisen  from  dividends  on  the  afsd 
shares)  to  the  off  liqr  within  fourteen  days  after  service  of  the  decree, 
and  of  the  sd  sum  of  875?.  into  Court  to  the  credit  of  the  cause  "  The 
Share  Account."  Liberty  to  apply  as  to  such  fund.  Dfts,  B.,  &c., 
to  pay  pits'  costs.  Leave  to  pits  to  apply  in  the  administrations  jind 
bankruptcy.  Liberty  to  apply.  Joint  Stock  Discount  Co.  v.  Broivn, 
James,  V.-C,  5  July,  1869,  8  Eq.  376. 

For  order  in  action  for  contribution  between  directors  who  had  committed  a 
breach  of  trust,  see  Ashurst  v.  Mason,  20  Eq.  225;  Seton,  6th  ed.  2138; 
RamsUll  v.  Edivards,  31  C.  D.  100;  Jacksoii  v.  Dickinson,  (1903)  1  Ch.  947; 
Re  Englefield  Colliery  Co.,  8  Ch.  D.  388;  Re  Anglo-French  Society,  21  Ch.  D. 
501.  See  also  K.  S.  C.  Ord.  XVI.  r.  5,  and  An.  Pr.  Notes  to  the  Order,  and 
sect.  84  (4)  of  the  Companies  (Consolidation)  Act,  1908. 

This  action  coming  on  for  trial  before  this  Court,  &e.,  this  Court    FormJ^SO. 
doth  adjudge  and  declare  that  the  dfts,  W.  C.  L.  and  W.  R.,  are  liable  Order  against 

to  pay  to  the  pits  the  sum  of  £ in  the  amended  statement  of  claim  P^7^°  ^J^^i 

mentd,  and  it  is  ordered  that  the  following  inquiry  be  made:— ^An  profit. 
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Form  730.  inquiiy  what  is  the  amount  ol  the  profits  received  by  each  of  llieiii 
the  dfts,  S.  W.  and  M.  H.,  as  promoters  of  the  pit  coy,  and  this  Court 
doth  declare  that  the  sd  dfts,  S.  W.  and  M.  H.,  are  severally  liable  to 
pay  to  the  pits  what  shall  be  certified  to  be  the  amount  of  such  profits; 
and  the  pits  are  to  be  at  liberty  to  apply  as  to  tlieir  costs  of  this  action 
as  against  the  dfts,  S.  W.  and  M.  H.,  after  the  master  shall  have 
made  his  certificate  and  the  result  of  such  inquiry  and  taxation  of 
costs  and  [provision  for  payment];  and  it  is  ordered  that  upon  the 
dfts,  W.  C.  L.  and  W.  R.,  giving  security  to  the  satisfaction  of  the 

master  for  the  sd  sum  of  £ no  proceedings  be  taken  to  enforce 

this  judgment  as  to  the  sd  sum  pending  the  ap])eal.  the  sd  dfts  undci- 
taking  to  appeal  from  so  much  of  this  judgment  as  makes  them  lial)le 
in  respect  of  the  sd  sum.  The  Claremont  Cycle  Mnnufacturing  Cwj, 
Limtd  V.  Lloyd  and  others,  Stirling.  ,).,  15  Nov.,  1900,  A.  4135. 

As  to  the  liabilities  of  j)ronit)tcr.-i,  see  further,  Kupro,  p.  121  et  seq. 


Form  731. 

R€8training 

threatened 

forfeitures. 


Forfeiture  of  Shares. 

Upon  motion  for  pit  and  upon  hearing  counsel  for  the  dfts,  and 
upon  reading,  &c.  And  the  jjlt  by  his  counsel  undertaking  to  abide 
by  any  order  this  Ct  may  think  fit  to  make  as  to  damages  in  ease  this 
Ct  shall  hereafter  be  of  opinion  that  the  dft.s  shall  have  sustained  any, 
by  reason  of  this  order,  which  the  pit  ought  to  pay.  Order  that  tlie 
dfts,  the  Yuruari  Coy,  Limtd,  H.  W.,  H.  N.,  and  H.  S.,  and  their 
agents,  be  restrained  until  judgment  in  this  action,  or  further  order, 
from  taking  proceedings  as  against  the  pit  under  the  notice  of 
5th  February,  1891,  to  enforce  the  call  of  6d.  per  share,  of  which  the 
dfts  required  payment  on  the  5th  March,  1891,  and  from  forfeiting 
the  pit's  4,600  shares  for  non-payment  of  such  call  until  due  notice  lias 
been  given  of  such  call,  and  until  such  notices  shall  have  expired,  and 
from  acting  as  against  the  pit  in  any  wa^-  upon  the  notices,  bearing 
date  the  5th  day  of  February,  1891,  and  the  6th  day  of  March,  1891, 

signed  resj^ectively  by  order  of  the  board:  ,  secretary.    Brutiker 

V.  Yuruari  Co.  and  others,  North,  J.,  13  March,  1891,  A.  430. 

A  purchaser  of  forfeited  shares  may  be  debarred  by  the  articles  of  association 
from  voting  while  calls  are  unpaid.  lian<lt  Gold  Mining  Co.  v.  Wainwright, 
(1901)  1  Ch.  184:  and  p.  708.  si'pro. 


Form  732. 

Injunction 
restraining 
forfeiture  of 
shares. 


Undertaking  as  to  damages.  Let  an  injunction  be  awarded  to 
restrain  dft  coy  and  the  dfts  C.  M.,  and  J.,  the  directors  thof,  from 
striking  out  or  erasing  the  name  of  the  pit  from  the  register  of  the 
members  of  the  dft  coy,  and  from  selling,  re-allotting,  or  otherwise 
disposing  of  the  pit's  shares  therein,  numbered,  &c.  inclusive,  which 
by  a  resolution  of  the  directors  of  the  dft  coy  of  the day  of 


FORMS.  1 405 

are  piirported  to  be  forfeited,  or  any  of  tliom,  or  otherwise  acting     Form  732. 

upon  ,the  afsd   resolution  until   judg^ment  in  this  action,   or  until 

further  order.  GouUonv.  London,  dc.  Co.,  Malins,  V.-C,  7th  June, 
1877,  A.  1180;  Seton,  1656.  See  report  of  case,  W.  N.  (1880)  141. 
See  also  Johnson  v.  Lyttles  Iron  Agency,  28  March,  1877,  A.  691; 
5  C.  Div.  687. 


Upon  motion  for  judg-ment,  &c.  by  counsel  for  the  pit  for  such    Form  733. 

order  as  u])on  the  admissions  of  fact  in  the  statement  of  defence  he  is   Z~,         " 
^  _  _         Judgment 

I'utld  to,  and  upon  hearing  counsel  for  the  dfts,  and  upon  reading  granting  per- 

the  pleadings  in  this  action.     Declare   that  the  resolution  of   the  petual  mjunc- 

-^  .  °  tion  against 

board  of  directors  of  the  dft  ooy  of  the  26th  February,  1877,  in  the  forfeiture. 

statement  of  claim  particularly  mentd,  "vvhich  declares  or  purports  to 

declare  the  share  of  the  pit  in  the  sd  coy  to  be  forfeited,  is  invalid 

and  void.     And  let  a  perpetual  injunction  be  awarded  against  the 

dft  coy,  restraining  the  sd  coy,  and  the  directors,  and  officers,  and 

ag-ents  thof ,  from  removing  the  name  of  the  pit  from  the  register  of 

members  of  the  dft  coy,  and  from  selling,  re-allotting,  or  otherwise 

disposing  of  the  sd  sliaresi  which  the  sd  resolution  purports  to  forfeit 

as  afsd,  or  auy  of  them,  or  otherwise  acting  upon  the  sd  resolution. 

Let  dft  coy  pay  to  pit  his  costs  of  the  action,  to  be  taxed,  ,&c., 

in  case  the  parties  differ:  and  the  Ct  not  requiring  any  trial  of  this 

action  other  than  the  sd  motion.      Liberty  to  apply.      Goulton  v. 

London  Architectuml  Brick  Co.  and  C.  N .  S  J .,  1877,  G.  89;  Malins, 

V.-C,  5th  July,  1877,  A.  1364. 


Injunctions  against  Directors  (Improper  Exclusion,  &c.).     ^ 

Upon  motion  for  an  injunction,  &c.     This  Court  doth  order  and    Form  734. 
adjudge  that  a  perpetual  injunction  be  awarded  against  the  dfts,  lujunction 
except  the  dft  coy  and  E.  P.,  to  restrain  them  from  restraining  or  to  restrain 
in  any  way  interfering  with  the  pit  acting  or  attending  as  a  director  director, 
of  the  dft  coy;  and  let  the  dfts  M.  and  S.  pay  to  the  pit  his  costs 
of  this  action,  including  his  costs  of  this  motion,  such  costs  to  be 
taxed,  &c.;  and  let  all  further  proceedings  in  this  action,  except  for 
the  purpose  of  carrying  out  this  order,  be   stayed.      Pulbrook  v. 
Richmond,  &c.  Co.  and  its  Directors.  M.  R.,  6th  August,  1878,  \i. 
1834.     See  9  C.  D.  610. 

It  will  be  observed  that  the  company  was  not  restrained,  and  accordingly  the 
plaintiff  was  subsequently  removed  from  office  by  a  general  meeting.  In  Bain- 
bridge  V.  Smith,  41  C.  D.  475,  an  injunction  was  granted  against  the  directors, 
but  afterwards  a  general  meeting  resolved  that  they  did  not  desire  the  excluded 
director  to  act,  and  the  Court  thereupon  dissolved  the  injunction.  See  also 
Munster  v.  Cammell  Co.,  21  C.  Div.  183;  Harben  v.  Phillips,  23  C.  Div.  15; 
Broivne  v.  La  Trinidad,  37  C.  Div.  1;  Kyshe  v.  Alturas  Gold  Co.,  36  W.  E. 
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Form  734. 


496.  Compare  TJtc  Queen  v.  (JovcDnnent  ."Stork  Co.,  3  Q.  B.  D.  442,  wifli 
Evans  V.  Hearts  of  Oak  Society,  12  Jur.  N.  S.  163;  Itex  v.  London  Asanraiice 
Co.,  5  B.  &  Aid.  899;  Sutton  v.  English  and  Colonial  Produce  Co.,  (1902;  2 
Ch.  502. 

As  to  resti-aining  dii-cctors  from  acting  unfairly  in  making  calls,  see  Alr.r- 
ander  v.  Automatic  Telephone  Co.,  (1900)  2  Ch.  56;  Sorman  v.  Mitchell,  19 
Beav.  279:  Loijnn  v.  CotirtoH-i>,  13  Bcav.  22:   and  pp.  654.  655,  siipra. 


Form  735. 

Order 
restraiuing 
directors  from 
holding  meet- 
ing at  im- 
proper period. 


Usual  uiuleitakinfi^.  Lot  the  dfts,  Elworthy  Brothers  &  Co., 
Limtd,  9-11(1  their  .secretary  and  agents,  be  restrained  from  holdinji; 
or  p,llo\vino-  to  be  lield,  the  annual  general  meeting  of  the  dft  coy 
on  the  — —  day  of  — — ,  and  from  .summoning,  or  allowing  to  bo 

summoned  or  held,  any  meeting  of  tlie  dft  coy  until  after  the  

day  of ,  or  until  further  order.     Cannon  v.  Trask.  Bacon,  V.-C, 

29  July.  187").  A.  1440:  Solon,  2«36;  20  Eq.  669. 


Form  736. 

Restraining 
directors  from 
improperly 
rejecting 
votes. 


Upon  motion  for  an  injunction,  &c.,  by  counsel  for  the  pits,  and 
upon  the  applicon  of  coy,  by  Messrs.  U.,  adjourned  from  Chamber.s, 
(kc.  Let  an  injunction  be  awarded  to  restrain  the  dfts  until  the 
liearing  of  the  action,  or  further  order,  from  entering  or  causing 
to  be  entered,  or  suffering  to  remain  entered  in  the  minute  book  or 
books  of  proceeding.s  of  the  pit  coy,  or  otherwise  to  be  or  remain 
recorded  in  any  book  of  the  sd  coy,  any  entry  that  or  to  the  effect 
that  the  amendment  in  the  indorsement  on  the  writ  of  summons  in 
this  action  iiientd  was  carried,  or  that  the  second  resolution  in  the  sd 
indorisement  mentd  was  not  carried,  and  from  acting  contrarj^  to  or 
in  any  manner  inconsistent  with  the  instructions  contained  in  the  8(1 
second  resolution,  until  some  other  resolution  to  the  contrary  shall 
be  duljr  passed  by  a  general  meeting  of  the  pit  coy:  and  order  that 
the  dfts  or  any  of  them  who  shall,  at  the  further  or  any  other  ad- 
journment of  the  meeting  in  the  sd  indorsement  mentd,  or  at  any 
other  meeting  of  the  pit  coy,  preside  as  chairman,  be  restrained  in 
like  manner  from  disregai-ding  or  neglecting  the  votes  of  any  duly 
registered  member  of  the  sd  coy  otherwise  duly  qualified  to  vote  on 
the  ground  that  such  registered  member  is  a  trustee  for  or  nominee 
of  another  member,  and  generally  from  rejecting  the  votes  or  any 
of  the  votes  which  any  registered  member  is  entld  to  give  under  the 
arts  of  asson  of  the  pit  coy:  and  let  the  sd  applicon  so  adjourned 
from  Chambers  as  afsd  stand  over  until  the  trial  of  the  action  or  until 
further  order.    Pender  v.  Lushington,  M.  R.,  2  March,  1877,  B.  357. 


In  the  above  action,  the  plaintiff  sued  "  on  behalf  of  himself  and  all  otlier 
the  shareholders  of  the  Direct,  &c.  Co.,  who  voted  against  the  amendment  to 
the  first  resolution  and  in  favour  of  the  second  resolution  in  the  indorsement 
on  the  writ  of  summons  in  this  action  respectively  mentioned."  The  case  is 
reported  in  6  C.  D.  70.  See,  also,  Harben  v.  Phillips,  23  C.  Div.  15;  Macdougall 
V.  Gardiner,  1  Ch.  D.  11;  Imperial  Hydropathic  Co.  v.  Hampson,  23  Ch.  D.  1. 


FORMS.  ^'^^^' 


Upon  motion,  &e.     This  Ut  doth  order  that  the  dfts  be  restrained     Form  737. 
until  the  trial  of  this  action  or  until  further  order  from  acting  upon  jj^;v.^^^ 
an  alleged  resolution  of  the  shareholders  of  dft  coy  purporting  to   coufirmation 
have  been  passed  at  an  extraordinary  general  meeting  of  the  dft   "^Xtfon" 

coy  held  on  the  of  ,  and  from  holding  the  confirmatory 

meeting   called    for   the day   of   •      Poisson   v.    Thomas, 

North,  J.,  7  March,  1895. 


Upon  motion,  &c.     This  Ct  doth  order  that  the  dfts,  t.heir  officers    Form^738. 

and  agents,  be  restrained  until    judgment  or    fui'ther  order    from   Qrder  on 

actino-  UDOn  or  «nving  effect  to  the  resolutions  passed  at  the  extra-  appeal  from 
»      i  '^         °  „     ,         ,         1     1  1  •      J.1        1  Ct  1 Q    restraining 

ordinary  general  meeting  of  the  shareholders  in  the  dft  coy  on  IH  ^^^^^._    q^^^.^ 

April,  1893,  or  treating  the  sd  resolutions  as  having  been  validly  only  to  be 

carried,  and  that  the  dfts  do  pay  to  the  pit  his  costs  occasioned  by  P^^  • 

this  motion,  such  costs  to  be  taxed  by  the  taxing  master.     Simpson 

l^on  behalf  of  himself  and  all  other  the  shareholders  of  the  dft  coy 

who  are  opposed  to  the  resolutions  proposed  at  a  general  meeting 

of  the  dft  coy  held  on  18  May,  1893;  v.  The  Palace  Theatre,  Limtd, 

and  others,  North,  J.,  11  May,  1893,  affirmed  on  appeal  17  May, 

1893.     Keported  in  69  L.  T.  70. 


Ultra  Vires  Acts  (Preierence  Shares,  Dividends  out  of 
Capital,  &c.). 

Declare  that  the  arrangement  in  the  bill  mentd  come  to  between    Form  739. 
the  directors  of  the  coy  and  the  directors  of  bank,  for  an  amalgama-  Amalgama- 
tion of  the  two  coys  on  the  terms  in  bill  mentd,  was  beyond  the^  "^f^;^^^ 
powers  of  the  directors  of  the  coy  and  was  not  authorized  by  the  arts  restrained. 
of  asson  thof,  and  tliat  such  arrangement  is  not  binding  on  the 
pit  nor  on  any  of  the  members  of  the  coy.     Declare  that  the  resolu- 
tions of  12  April,  1865,  in  the  bill  liaentd,  were  not  within  the  powers 
of  a  general  or  any  other  meeting  of  coy,  and  were  not  authorized 
by  the  memdum  or  arts  of  asson  of  coy,  nor  by  the  Cos  Act,  1862, 
and  that  the  same  are  not  binding  on  the  pit  or  on  any   other 
dissentient  members  of  the  sd  coy,  and  decree  the  same  accordingly. 
Let  an  injunction  be  awarded  to  restrain  the  dft  coy,  and  the  dfts 
G.,  &c.,  the  directors,  and  the  dft  E.,  the  off  liqr  of  coy,  and  the  dft 
bank  and  B.,  &c.,  the  directors  thof,  from  carrying  the  sd  proposed 
arrangement  into  effect.     An  injunction  to  restrain  off  liqr  from 
handing  over  to  bank  the  assets  of  coy  or  any  part  thof  in  pursuance 
of  sd  arrangement  or   of  any  other  arrangement  to  the  same   or 
similar  effect.    Declare  that  dft  bank  are  to  stand  as  creditors  against 
the  estate  of  the  coy  in  respect  of  any  advances  or  payments  which 
they  have  made  in  liquidation  of  any  debts  or  liabilities  of  the 
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Form  739.  coy,  and  to  a  lion  upon  all  the  as-sets  of  coy  comprised  in  schedules 
A.,  B.,  and  C.  of  the  deed  of  covenant,  dated,  &c.,  in  bill  mentd, 
for  the  amount  of  such  advances,  with  interest  on  such  of  them  as 
bear  interest.  Liberty  to  bank  to  go  in  under  the  winding-up  order 
of  coy,  and  prove  for  any  claim  they  can  establish  against  the  assets 
of  coy  under  sd  last-mentd  declaration  [and  declaration  omitted  on 
appeal],  taxation  and  payment  of  costs.  Liberty  to  apply.  Clinch 
V.  Financial  Corporation,  Wood,  V.-C,  28  February.  1868,  A.  649; 
5  Eq.  450;  4  Ch.  117. 

For  some  particulars  of  this  caso,  sec  iiifro,  "  Amalgamation  "  (Chap.  XXIL). 


Form  740. 

Sale  of  assets 
declared  ultra 
vires  and 
restrained. 


Declare  that  the  sd  agrcemt,  dated,  &c.,  is  invalid,  and  the  resolu- 
tions for  carrying  the  same  into  effect  in  the  [bill]  mentd  are  ultra 
vires  and  illegal.  Let  the  dfts  T.  8.,  &c.  (the  directors),  repay  to 
the  dft  A.  the  sum  of  £— —  pd  to  them  as  in  the  [bill]  mentd  under 
the  sd  agreemt,  but  without  interest.  And  let  an  injunction  h& 
awarded  to  restrain  the  dft  coy,  T.  S.,  &c.,  from  carrying  the  sd 
agreemt,  dated,  &c.,  into  effect,  and  to  restrain  the  dfts  from  assign- 
ing the  patent,  ppty,  and  asseta  of  the  coy  (as  in  the  bill  mentd), 
or  any  of  them,  to  the  dft  A.,  or  to  any  other  person  on  his  behalf. 
Dfts,  T.  S.,  &c.,  to  pay  pit  his  costs  of  suit,  to  be  taxed,  &c.  Bird 
V.  Bird's  Patent  Deodorising,  dc  Co.,  Bacon,  V.-C,  28  Jan.,  1874, 
A.  222;  afTirmed  7  Mar.  1874,  A.  621.     See  9  Ch.  358;  Seton,  266. 


Form  741. 

Order 

restraining 
issue  of 
preference 
shares. 


Declare  that  it  is  ultra  vires  of  the  dfts,  the  Argentine  Tramways 
Co.,  Limtd,  to  issue  new  preferred  shares  to  rank  in  priority  to  or 
equally  with  the  original  preferred  shares  of  the  coy  either  in 
exchange  for  deferred  shares  or  otherwise.  Let  an  injunction  be- 
awarded  against  the  dfts,  Lord  A.  P.,  &c.,  the  directors  of  the  sd 
coy,  to  restrain  the  dfts  from  issuing  any  such  new  preferred  shares 
in  the  coy,  either  in  exchange  for  deferred  shares  or  otherwise.  And' 
let  the  dfts  pay  to  the  pit  his  costs  of  this  action,  including  therein 
his  costs  of  the  sd  motion,  such  costs  to  be  taxed  by  the  taxing  master. 
Harper  v.  Paget,  M.  R.,  16  Mar.,  1876,  A.  599. 


For  further  proceedings  of  the  company,  see  Griffith  v.  Paget,  5  C.  D.  894; 
6  C.  D.  511. 

Where  directors  abuse  their  powers  by  issuing  or  threatening  to  issue  shares 
in  order  to  obtain  control  in  voting  power,  they  may  be  restrained  by  injunc- 
tion. Fraser  v.  Whalley,  2  H.  &  M.  10;  Pu72t  v.  Symons,  (1903)  2  Ch.  506. 
But  an  interim  injunction  will  not  be  granted  unless  the  caso  is  clearly  made 
out.     Abbotsford  Hotel  v.  Kingham,  102  L.  T.  108  (C.  A.). 


FORMS.  1409 

Declare  that  the  pits  resply  and  the  other  holders  of  preference    Form  742. 

stock  in  the  coy  on  whose  behalf  they  resply  sue,  are  entld  to  be  pd        ,      y 

dividends  out  of  the  profits  realized  by  the  coy  on  the  preference  stock  preference 

held  by  them  resply,  from  'SO  June,  1856,  according'  to  the  amount  of  ■"to^'k-holderK 
.    .  .  °  Jeclared  and 

the  dividends  which  the  several  classes  of  preference  stock  resply  iufringemeuta 

carry,  before  any  j)ayment  in  respect  of  dividends  or  otherwise  is  restiamed. 
made  to  any  of  the  holders  of  original  ordinary  stock,  A.  stock,  uiut 
B.  stock,  in  the  sd  coy,  or  any  of  such  stocks  out  of  such  profits.  And 
let  a  jierpetual  injunction  be  awarded  to  restrain  the  dft  coy  from 
declaring-  any  dividend  on  the  original  ordinary  stock,  A.  stock,  anrl 
B.  stock  in  the  sd  co}-,  or  any  of  such  stocks  or  any  pt  thof  respl}  . 
without  regard  to  the  rights  of  the  plis  resply,  and  the  other  holders 
of  preference  stock  on  whose  behalf  they  resply  sue,  to  be  pd  in 
priority  the  full  amount  of  the  dividends  payable  upon  or  in  respect 
of  the  preference  stock  held  by  them  resply,  to  be  computed  from 
."50  June,  1856,  and  from  making,  or  causing  to  be  made,  any  pay- 
ment for  dividend  or  otherwise  to  any  of  the  holders  of  the  original 
ordinary  stock,  A.  stock,  and  B.  stock,  in  the  sd  coy,  or  any  of  such 
stocks,  without  first  paying  or  providing  for  the  payment  to  the  pits 
resply,  and  those  on  whose  behalf  they  sue,  of  the  full  amount  of 
the  dividends  payable  upon  or  in  respect  of  the  pieference  .stock  held 
by  them  resply,  to  be  computed  from  30  June,  1856.  Henry  v. 
Great  Northern  Railway  Co.,  Wood,  V.-C,  24  Aug.,  1857.  A.  1602. 
Affirmed  on  appeal. 

As  to  preference  sliares,  see  xKpra^  pp.  575,  812. 


Upon  motion  for  an  injunction  this  day  made  unto  this   Ct  b\     Form  743. 
eounsel  for  the  pits,  and  upon  hearing  counsel  for  the  dfts,  and  upon  Declaration 
reading  the  writ  of  summons  issued  in  this  action  on,  &c.,  an  afft  ''l^^^'o^*^, 
of,  &c..  This  Ct  doth  appoint  the  dft,  S.,  to  represent  for  the  purposes  shi,res. 
of  this  morion  all  the  ordinary  shareholders  of  the  dft  coy,  and  the 
pits  and  the  dfts  b}'  their  counsel  resply  agreeing  to  treat  this  motion 
as  a  motion  for  judgment,  this  Ct  doth  declare  that  the  rights  of  the 
founders'  shares  specified  in  the  memdum  of  asson  of  the  dft  coy 
attached   and  became  operative  on,  &c.,  up  to  which  date  the  sd 
balance-sheet  was  made  up,  and  that  the  holders  of  each  founders" 
share  shall  thereupon  become  entld  in  respect  of  each  such  share  to 
one  800th  of  such  pt  of  the  amount  therein  mentd  as  the  balance  of 
the  profit  and  loss  account  as  is  applicable  for  dividend  and  all  other 
sums  hereafter  applicable  for  dividend,  and  refer  to  taxing  master  to 
tax  the  costs  of  the  pits  and  of  the  dfts,  other  than  dft  coy,  of  this 
action,  and  order  dft  coy  to  pay  such  costs  when  taxed.     London 
and  Continental  Investment  Corporation  of  Western  Australia,  Limtd 
(suing  on  behalf  of  themselves  and  all  other  the  holders  of  founders' 

r.  4  X 
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Form  743.  shares  in  the  dft  coy  except  those  who  are  dits)  v.  Tlie  West 
Australian  Mines  Develojmient  Syndicate,  Limtd  and  others, 
Stirling-,  J.,  30  Oct.,  189fi,  B.  3885. 


Form  744. 

Payment  of 
dividend  out 
of  capital 
restrained. 


Dividends  out  of  Capital. 

Upon  motion,  &c.,  for  the  pits,  &o.  Let  an  injunction  be  awarded 
to  restrain  the  dfts,  the  directors  of  dft  coy,  from  paying  interest 
upon  any  amounts  pd  up  upon  any  of  the  shares  in  the  sd  ooy,  or  any 
money  by  way  of  interest  or  dividend  upon  or  in  respect  of  am'^  such 
shares  until  the  sd  co}^  has  received  profits  legally  applicable  to  the 
paj^ment  of  such  interest  or  dividends  until  the  hearing-  or  further 
order.  Macdougall  v.  Jersey,  do.  Co.,  Wood,  V.-C,  25  July,  18(34, 
B.  2045.     See  .wpra,  pp.  857  et  seq. 


Form  745.        Upon  motion,  &c.,  by  counsel  for  the  pit,  and  upon  hearing  counsel 

Payment  of      ^^^'  ^^^  dfts,  and  upon  reading  the  writ,  &c.,  and  [usual  undertaking^: 

dividends  out   Let  ^ji  injunction    be  awarded    to  restrain  the    dfts,  G.   &c.    [the 

capital.        directors']  and  the  dft  coy,  until  judgment  in  this  action,  or  until 

further  order,  from  making  any  payment  by  way  of  dividends  on  the 

ordinary  shares  of  the  dft  coy.     And  dfts  to  be  at  liberty  to  apply 

to  dissolve  the  sd  injunction  as  they  may  be  advised.     Davison  v. 

Gillies,  M.  R.,  14  Mar.,  1879,  A.  1118. 

See  supra,  p.  859. 

In  the  above  case  the  j)laintiff  sued  on  behalf  of  himself  and  all  other  the 
shareholders  of  the  London  Tramways  Company,  Limited.  See  a  note  of  the 
case  in  16  C.  D.  .347,  n.  A  shareholder  who  accepts  and  keeps  the  dividend 
disentitles  himself  to  maintain  such  an  action:  see  Towers  v.  African  Turj  Co., 
(1904)  1  Ch.  ,558,  supra,  p.  868. 


Form  746. 

Injunction 

retnsed. 


Upon  motion,  &c.,  for  the  pit,  that  the  dft  coy  might  be  restrained 
from  acting  upon,  or  carrying  into  effect,  a  resolution  passed  b}'  a 
majority  of  the  board  of  directors  of  the  dft  coy  on  the  24th  March, 
1892,  and  from  placing  the  profit  or  any  pt  thof  realized  by  the 
dft  coy,  by  carrying  into  effect  a  certain  agreemt,  dated,  &c.,  and 
made,  &c.,  to  profit  and  loss  account,  or  from  dealing  with  or  dis- 
tributing the  same,  or  any  pt  thof,  as  if  it  were  income  of  the  coy; 
and  upon  hearing  counsel  for  the  dft  coy,  and  upon  reading  an 

afft  of  ,  filed  the  of  — — ,  1892,  and  the  exhibits  therein 

Inferred  to,  and  the  afft  of  ,  filed  the  of  ,  1892,  and 

counsel  for  the  pit,  and  dft  coy  consenting  to  treat  this  motion  as  a 
motion  for  judgment,  and  this  Ct  being  of  opinion  that  the  resolution 
referred  to  in  the  notice  of  motion  was  not  tdtra  vires  of  the  directors, 
and  that  they  were  justified  in  carrying  to  profit  and  loss  account 
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the  sum  mentd  in  the  sd  resolution,  and  dealing  with  it  in  accordanot  | 
with  the  arts  of  asson  of  the  dft  coy,  doth  order  that  this  action  da 
stand  dismissed  out  of  thisi  Ct.     Lubbock  v.  British  Bank  of  South 
America,   Limtd,  Chitty,  J.,   1   April,   1892,  reported  in   (1892)  2 
Ch.  198. 


jForm  746. 


Upon  motion,  &c.:     Let  an  injunction  be  awarded  to  restrain  the  Form  747. 

dft  society,  H.  &c.  \the  directors],  from  carrying  into  effect  the  reso-  q  , 

lution  mentd  in  the  statement  of  claim  for  purchasing  with  money  restraining- 

helouging  to  the  dft  society  any  shares  of  the  dft  society,  or  from  company 

purchasing  or  taking  any  steps  for  purchasing  any  such  shares  with  chasing-  its 

money  belonging  to  the  dft  society,  until  the  hearing  of  this  cause  *^^'^  shares. 
or  until  further  order.     Hope  v.   International  Finnnoial  Society, 
Bacon,  V.-C,  9  Nov.,  1876,  A.  1820. 

See  report  of  this  case  in  4  C.  Div.  327.  See  al.<!0  Trevor  v.  Whitwnrth,  12 
App.  Cas.  409;  and  Bellerhij  v.  Roicland  (f-  Marwood's  ,S.S.  Co.,  (1902)  2  Ch. 
14,  as  to  illeg-ality  of  such  a  purchase,  and  supra,  pp.  749 — 751. 


Restraining  Winding-up  and  Bankruptcy  Proceedings. 

Upon  motion  by  counsel  lor  the  pits,  &c.:  Let  an  injunction  be 
awarded  to  restrain  the  dft  K.  and  his  agents  from  presenting  any 
peton  under  the  Cos  Acts,  1862  and  1867,  to  wind  up  the  pit  coy,  or 
taking  any  other  proceedings  to  obtain  a  winding-up  order  thof  until 
the  trial  of  this  action  or  until  further  order.  John  Brown  <&  Co., 
Limtd  v.  Keeble,  Malins,  V.-C,  13  Nov.,  1879,  A.  2119;  Cercle 
Restaurant  y.  Laveny,  18  C.  D.  557. 

If  a  creditor  of  a  company,  whose  debt  is  bond  fide  disputed,  attempts  to 
enforce  payment  by  threatening  to  present  a  winding-up  petition,  he  will  be 
restrained  at  the  suit  of  the  company,  as  in  the  above  case.  An  action,  not  a 
winding-up  petition,  is  the  proper  mode  of  proceeding  in  such  a  case.  See, 
also,  Cadiz  Waterworks  Co.  v.  Barnett,  19  Eq.  182;  Liverpool  Rouselbold 
Stores  Association  v.  Smith,  37  Ch.  D.  170;  and  Niger  Merchants  v.  Capper 
(M.  R.),  18  C.  D.  557,  n.;  25  W.  R.  365.  In  the  case  last  mentioned,  the 
writ  was  indorsed  with  a  claim,  "  For  an  account  of  the  defendant's  trans- 
actions as  agent  of  the  plaintiff  company  under  an  agreement,  dated,  &c.,  and 
for  an  injunction  to  restrain  the  defendant  from  presenting  a  winding-up 
petition."  Damages  for  defamation  may  also  be  recovered.  Quartz  Hill  Gold 
Mining  Co.  v.  Eyre  (No.  1),  11  Q.  B.  D.  674;   and  (No.  2),  50  L.  T.   274. 

Where  a  petition  has  already  been  presented  to  the  High  Court  by  the 
creditor,  there  is  no  jurisdiction  now  to  restrain.  Sect.  24  (5)  of  the  Judicature 
Act,  1873.  But  application  can  under  that  section  be  made  in  the  winding-up 
liy  motion  to  dismiss  the  petition.  Gold  Bill  Mines,  23  C.  Div.  210.  Compare 
Sewell,  28  W.  R.  286.  And  a  demurrable  winding-up  petition,  and  the  pro- 
i-eedings  under  it,  can,  if  used  as  a  means  of  pressure,  be  stayed  as  an  abuse 
:)f  process.  A.  Company,  (1894)  2  Ch.  349.  Not  only  can  proceedings  in  this 
oountry  be  restrained,  but  proceedings  abroad,  as  illustrated  in  the  following 
jrder :  — • 

4x2 


Form  748. 

Order 

restraining 
presentation 
of  winding-up 
petitions. 


Staymg 
proceedings. 
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Foim  749. 

Order 

restrainiiiji- 

bankruptcy 

proceeding's 

against 

company  iu 

France. 


j  Uj)Ou  inotioii,  ifcc:  Lei  the  ditu  J^ord  Moii.sou  ,aud  others]  bi; 
lestraiuecl  from  taking,  prosecuting,  or  proceeding  with  any  proceed- 
ings now  pending  in  France  for  the  purpose  ol'  making  or  declaring 
tlie  pit  coy  bankrupt,  or  any  other  action,  suit,  or  proceeding  in  Franco 
or  elsewhere,  to  make  the  coy  bankrupt  or  to  have  it  declared  judi- 
cially insolvent,  and  from  taking  proceedings  to  recover  any  judg- 
ment against  the  pit  coy,  or  from  taking  any  other  proceedings  what- 
ever against  the  pit  coy  in  respect  of  the  debts  claimed  against  the 
sd  coy  in  respect  of  which  the  sum  of  7,720^.  has  been  pd  into  Lit 
as  mentd  in  the  afft  filed  iu  support  of  the  applicon  on  which  the  sd 
order  of  19  June,  1877,  was  made,  until  Friday,  22  June,  1877. 
Eesidue  of  motion  to  stand  over  till  28  June,  1877.  Parvi  Skatiny 
Rink  Co.  v.  Lord  Moiifton,  Bacon,  V.-C,  21  June,  1877.  R.   UK). 


The  order  of  19  June  was  an  int<'ritu  injuiu-tiiin  t^j  tlic  like  effect  oxer  l""riday. 
22  June,  the  plaintiffs  paying  money  into  Court,  "  And  this  order  being  urgei'i 
is  to  be  acted  on  witliout  being  print^ed."     J^acoii.  \'.-('.,  19  .Tune.  1S77.  B.  lOT'! 


Form  750. 

Injunction 
again.st 
infriugemeut 
of  patent. 


Upon  motion  upon  an  injunction,  &c.,  this  Ct  doth  order  t,hat  the- 
dfts  and  the  Northern,  <fec.,  Limtd,  their  directors,  servants,  an<l 
agents,  be  restrained  during  the  continuance  of  the  letters  patent 
numbered,  &c.,  in  the  sd  writ  mentd,  from  infringing  the  sd  letters 
patent  in  the  sd  writ  mentd  granted  to  W.,  of  Avhich  the  pits  are 
owners,  by  manufacturing  or  selling  pneumatic  tyres  upon  the  same 
construction  as  those  described  in  the  specification  of  the  said  lettcris 
patent,  or  only  colourably  differing  therefrom,  and  it  is  ordered  tliat 
the  dfts  do  deliver  up  to  the  pits  all  tyres  and  parts  of  tyres  made  in 
infringement  of  the  sd  letters  patent,  and  it  is  ordered  that  the  follow- 
ing inquiry  be  made: — 

1.  An  inquiry  what  damages  have  been  sustained  by  the  pits  by 
reason  of  the  dfts'  infringement  of  the  sd  letters  patent,  and  it  is 
ordered  that  the  sd  dfts  do  pay  to  the  pits  all  the  costs  of  this  action 
up  to  and  including  this  judgment,  to  be  taxed  by  the  taxing  master: 
the  costs  of  the  sd  inquiry  are  reserved,  and  the  parties  are  at  liberty 
to  apply.  Byrne,  J.,  Dimlop  Fneumatic  Tyre  Co..,  Limtdy.  Norther-it- 
Pneumatic  Tyre  Syndicate,  Limtd,  6  April,  1900,.  A.  1490. 


Form  751. 

Order 

restraining- 
use  of  name. 


Restraining  Improper  Use  of  Name. 

Upon  motion  for  injunction,  &c.,  and  the  pit  and  the  dft  by  their 
counsel  resply  consenting  that  this  motion  shall  be  treated  as  a  motion 
for  judgment: 

This  Ct  doth  order  and  adjudge  that  the  dfts  be  perpetually 
restrained  from  trading  under  their  present  title,  and  from  and  after 
Thursday,  21st  July,  1896,  be  perpetually  restrained  from  iu  any 


FORMS.  Hi; 

manner  using  the  term  "  Dunlop  "  as  pt  of  the  title  of  the  dft  coy,  oi  Form  751. 
from  using-  any  other  title  calculated  to  deceive  the  public  or  to  lead 
the  public  in  any  way  to  believe  the  dft  coy  is  in  any  way  connected 
with  the  pit  coy,  and  [tax  costs  and  order  dfts  to  pay].  Dunh'p 
Pneumatic  Tyre  Co.,  Limfd  v.  Dunlop  Truffault  Cycle  and  Tube 
Manujacturing  Co.,  Limtd,  Chitty,  J.,  21  May,  1896;  La  Societe,  de. 
Panhard  v.  Panhard,  dc,  Limfd.  (1901)  2  Oh.  513;  and  supra, 
p.  450. 

Other  Miscellaneous  Examples  of  Injunctions. 
This  action  coming  on  this  day  for  trial,  etc.,  this  Ct  doth  order  that    Form  752. 


the  dft  J.  S.,  his  servants  and  agents,  be  perpetually  restrained  from  perpetual 
running,  letting  out,  or  in  an}'  manner  using  or  causing  or  permitting  injunction 
to  be  used  for  the  conveyance  of  passengers,  the  omnibus  iu  the  running 
pleadings  meutd,  distinguished  by  and  registered  at  the  Metropolitan  omnibus. 

Police  Office,  Public  Carriage  Branch,  under  the  number ,  or  any 

omnibus  bearing  the  omnibus  numbers and ,  so  long  as  the}' 

remain  painted,  stamped,  printed  or  written,  as  at  present,  or  having 
painted,  stamped,  printed  or  written  thereon  any  names,  words,  panels 
or  devices  painted,  stamped,  printed,  written  or  arranged  thereon  iu 
such  manner  as  to  form  or  be  a  colourable  imitation  of  the  names, 
words,  panels,  and  devices  painted,  stamped,  printed,  written  or 
arranged  on  omnibuses  of  the  pits,  or  so  painted,  altered,  decorated, 
contrived  and  prepared  as  to  represent  or  to  lead  to  the  belief  that 
-SJieh  omnibuses  are  omnibuses  belonging  to  the  pits.  Operation  of 
restraint  suspended  until  the  20th  June,  1900,  or  in  the  event  of  the 
dfts  giving  notice  of  appeal  on  or  before,  &c.,  until  the  sd  appeal  has 
been  disposed  of;  refer  to  taxing  master  to  tax  the  pit's  costs,  &c., 
and  order  to  pay  and  liberty  to  apply.  London  General  Omnibus 
f'o.,  Limtd  v.  Lavell,  Farwell,  J.,  20  March,  1900,  B.  1033. 


This  action  coming  on  for  trial  before  this  Ct,  &c.,  this  Ct  doth  Form  753. 
order  that  the  dfts,  the  Era  Omnibus  Asson,  their  servants  and  Another, 
agents,  be  perpetually  restrained  from  running,  or  in  any  measure 
using  or  causing  to  be  used,  any  omnibus  for  the  conveyance  of 
passengers  having  affixed  thereto  a  flag  without  clearly  distinguish- 
ing the  omnibuses  of  the  dfts  from  the  omnibuses  of  the  pits,  and 
dfts  to  pay  pits'  costs  of  action,  to  be  taxed.  The  London  Road  Car 
Co.,  Limtd  V.  The  Era  Omnibus  Asson,  Cozeus-Hardy,  J.,  27  April, 
1899.  B.  1478. 


Upon  motion,  &c.,  to  be  treated  as  trial  of  action,  this  Ct  doth  Form  754. 

order  that  the  dft  coy,  their  officers,  servants  and  agents,  be  per-  perpetual 

petually  restrained  from  selling,  offering  for  sale,  or  passing  off  injunction, 

goods  not  of  the  manufacture  or  merchandise  of  the  pit  as  and  for  ^  rmgemen 
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of  ti'iide  mark, 
sale  of  goods,/ 
publishiug 
illustrations. 


Form  754.  i/he  ^oods  of  the  pit,  and  particularly  from  ofleriug  for  sale,  selling, 
/or  passing  off  any  machines  not  manufactured  as  sold  by  the  plt^ 
under  or  in  connection  with  the  name  "  Invicta,"  and  from  infringing 

the    pits'    registered    trade    mark    "Invicta,"   No.  ,  and  frou' 

issuing  any  existing  catalogues  without  obliterating  the  word  "  In- 
victa "  therefrom,  and  from  printing  or  publishing  any  further  cata- 
logues containing  any  illustrations  copied  or  only  colourably  altered 
from  the  pits'  illustrations  appearing  in  the  pits'  catalogues,  and 
order  dft  to  deliver  up  to  pit  all  blocks  and  electrotypes  in  the  dfts' 
possession  or  power  from  which  the  illustrations  of  an  Invicta  and 
side  clamp  machines  appearing  in  dfts'  catalogues  have  been  printed 
or  produced,  and  order  dfts  to  pay  pits'  costs  of  action,  to  be  taxed. 
L.  Lumley  &  Co.,  Limtd  v.  Pornell  cf-  So7is.  TAmtd.  Kekewich,  J., 
23  March,  1900,  B.  1112. 


Form  754a 


luj  unction- 
trade  secret. 


Upon  a  motion,  &c.,  and  the  pita  by  their  counsel  [usual  under- 
taking as  to  damages]  order  that  the  dft  H.,  his  servants,  agents, 
and  workmen,  be  restrained  until  after  Friday,  the  6th  day  of 
November,  1896,  from  in  any  manner  communicating  or  offering  or 
purporting  to  communicate  to  any  person  or  persons,  or  advertising- 
or  offering  for  sale  or  selling  or  purporting  to  sell  to  any  person 
or  persons,  or  otherwise  disclosing  pits'  trade  secret  relating  to  the 
manufactui-e  of  cement  referred  to  in  a  letter  dated,  &c.,  and  written 
and  signed  by  the  dft,  and  by  him  addressed  to  and  received  by 
N.,  or  any  other  trade  secret  belonging  to  the  pits;  and  pits  are 
to  be  at  liberty  to  serve  a  notice  of  motion  for  injunction  for  Friday, 
the  6th  day  of  November,  1896,  together  with  a  writ  upon  the  dft. 
Houses  Cement,  dc.  Co.  v.  Hodgkinson,  North,  J.,  2  November,^ 
1896. 


An  employee  may  g-eneruUy  be  restrained  from  revealing  trade  secrets. 
supra,  p.  442. 


See 


Injunction 

against 
telephonic 
trespass  and 
obstruction. 


Form  755.        Upon  the  motion,  &c.,  this  Ct  doth  order  and  adjudge  that  the 
dfts,  their  servants,  workmen,  and  agents,  be  perpetually  restrained 

from  trespassing  upon  the  pit's  premises,  ,  in  the  County  of 

Essex,  and  from  erecting  or  permitting  to  be  erected  over  the  sd 
premises,  telephone  wires  or  other  obstructions;  and  it  is  ordered 
that  the  dfts  do  remove  or  pull  dowoi  such  telephone  Avires  or  other 
obstructions  as  have  already  been  erected  over  the  sd  premises; 
and  it  is  ordered  that  the  dfts  do  pay  to  the  pit  the  sum  of  40s. 
damages,  and  also  tlie  costs  of  this  action,  to  be  taxed.  Wood  v. 
Natiwial  TelepJiona  Co.,  Limtd,  Stirling,  J.,  24  October,  1900,  B. 
3503. 
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Upon  motion  this  daj,  &c.,  and  tiie  pits  by  their  counsel  under-     Form  756. 

taking,"  to  abide  by  any  order  as  to  damages  in  case  this  Ct  should   ^":       . 

^         1         p        ■    ■  1  TCI  -1  0    Injunction 

hereafter  be  or  opinion  that  the  dit  has  sustained  any  by  reason  of  against  pub- 

this  order  which  the  pits  ought  to  pay,  this  Ct  doth  order  that  the  lishmg  libel 
dfts  be  restrained  until  after  judginent  in  this  action,  or  further 
order,  from  publishing,  issuing,  and  circulating  any  paper  under  the 
heading  '"  List  of  Contributories,"  on  pages  86  and  87  in  the  news- 
paper Money  Maker  fur  the day  of ,  or  any  other  statement 

or  advertisement  representing  that  the  pit  coy  is  now  in  liquidation. 
The  Lwidon  and  Northern  Bayik,  Limtd  v.  George  Neio/eft  cf"  Sons, 
Lhntd,  North,  J..  8  Dec,  1899,  B.  2946. 


This  action  coming'  on  for  trial,  &e.,  this  Ct  doth  order  and  adjudge    Form  757. 
that  the  dfts,  the  M.  R.  Coy,  Limtd,  be  perpetually  resti'ained  from   ~.     '. 

,       •'  '  r      r  .-  injunction 

selling  the  property  subject  to  the  agreemt  of  tlie,  ifcc,  in  the  state-  against  breach 

ment  of  claim  mentd,   to  any  person  or  cov   without  having'  first     .  covenant 

^    '^  /  °  giving  option, 

ofiered  .such  property  to  the  pits  at  a  cash  price,  being  the  same  cash 

price  as  some  person  or  persons  or  coy  shall  have  then  in  good 

faith  offered  to  give  for  such  property,  and  restrain  df ts  from  pleading 

and  carrying  out  agreemt  of,  &c.   in  the  pleadings  mentd,  unless 

and  until  the  dfts,  the  M.  R.  Coy,  Limtd,  shall  have  first  offered 

to  sell  to  the  pits  the  whole  of  the  sd  property  at  such  a  price  as 

afsd  and  the  taxation  of  costs  and  payment.     The  Manchester  Ship 

Canal  Co.  v.  The  Manchester  Racecourse  Co.,  Limtd,  and  Tr afford 

Park  Estates,  Limtd,  Farwell,  J.,  30  May,  1900,  B.  3463. 


Upon  motion  for  an  injunction  this  day  made  unto  this  Ct  b}'     Form  758. 

counsel  for  the  pit,  and  upon  hearing  counsel  for  the  dfts,  and   fTT^       ^ 

upon  reading  the  writ  of  summons,  &c.,  and  the  respondents  by  restraining 

their    counsel     undertaking     to    refrain    until     the    trial    of     this  company  from 

°  .  eniorcmg 

action  or  further  order    from  calling    for,  enforcing,   or  effecting  regulation  as 

a  transfer  of  all  or  any  of  73  ordinary  shares  in  the  dft  cov   of  *°  transfer  of 

.     "  bankrupt  s 

£ ■    each,    of    which    B.,    the    above-mentd    bankrupt,     is     the  shares. 

registered    holder,    at    a    price    not    greater    than    the    par    value 

of    such    shares,    or    at    any  other    price    than    the    actual    market 

value  of  such  shares,  or  from  otherwise  treating  as  valid,  as  against 

the  pit,  Arts.  50    to    58    inclusive,  and  any  other  of   the  dft   coy's 

arts  of  asson  which  purport  to  give  the  dft  coy  the  right,  upon  the 

bankruptcy  of  a  shareholder  of  the  dft  coy,  to  require  the  transfer  of 

all  or  any  share  held  by  such  shareholder  at  a  price  not  greater 

than  the  par  value  of  such  shares,  or  at  any  price  less  than  the  actual 

market  value  of  such  shares,  and  the  pit  by  his  counsel  undertaking 

to  abide  by  any  order  this  Ct  may  make  as  to  damages  in  case  this 

Ct  shall  hereafter  be  of  opinion  that  the  dfts  have  sustained  any  by 

reason  of  their  sd  undertaking  whioh  the  pit  ought  to  pay,  and 
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Form  758.  holh  parties  conseuting  to  this  order;  aud  this  (JL  doth  order  that 
iho  pit,  and  also  tlio  dft«  by  their  secretary,  do,  on  or  before,  &o., 
/make  and  file  a  full  aud  .sufficient  afft  stating  whether  the  sd  pit 
and  the  dft«  resply  have  or  have  had  iu  his  and  their  possession  or 
power  resply  any,  and,  if  any,  what,  documents  relating-  to  tlie  matters 
in  question  in  this  action,  and  accounting  for  the  same,  and  for  pro- 
duction and  inspection  and  production  and  examination  of  witnesses, 
<kc.  The  Trustee  of  the  Property  of  John  Ebenezer  Borland  (A 
Bankrupt)  v.  Steele  Bros,  d  Co.,  Linitd.  Stirling,  J.,  .30  Marrli, 
1900,  A.  1473. 

The  injunction   was  discliarirt'il  nl    tli<'  ln-ariiii;-.      H. •ported    (1901)    1    Cli.   '27!t, 
"Xjfjra,  p.  949. 


Security  for  Costs. 

Form  759.         Upon  motion  by  way  of  appeal,  &c.     Order  that  the  pits,  the 

Order  for         t;oy,  do  procure  some  sufficient  person  on  their  behalf  to  give  securitj 
plaintiff  com-   according  to  the  course  of  the  Ct  bv  bond  [to  the  Clerk  of  Records 

DttUV  to  CIVG  .  .  »'  (~ 

eecurity.  ^^^  Writs]  in  the  penalty  of  loOZ.,  conditioned  to  an-swer  costs  in 

ease  any  costs  shall  be  awarded  to  be  pd  by  the  pits,  and  in  the 
loeantimo  the  pits  are  not,  as  ag-ainst  the  dfts,  to  take  any  further 
proceedings  in  this  action.  And  pits  to  pay  dfts'  costs  of  and  occa- 
sioned by  this  motion,  to  bo  taxed,  &c.  And  costs  of  applicon  in 
Ot  below  to  be  costs  in  the  action.  And  dft  coy  to  be  at  liberty 
ID  apply  hereafter  for  further  security,  as  dft  coy  may  be  advised. 
.'Northampton  Coal,  &c.  Co.  v.  Midland  Wagon  Co.,  Ct.  of  App., 
16  Jan.  1878,  B.  78.  See  the  report,  7  C.  Div.  -jOO;  and  Pure  Spirit 
Co.  v.  Foivler,  25  Q.  B.  D.  235. 

Where  a  limited  company  is  plaintiff  or  pursuer  iu  any  action,  suit,  or  other 
legal  proceeding,  it  may,  if  it  appear.^  by  any  credible  testimony  that  tlirii!  is 
reason  to  believe  that  if  the  defendant  is  successful  the  assets  of  the  conijjany 
will  be  insufficient  to  pay  his  costs,  be  required  to  give  security  for  costs. 
Sect.  278  of  the  Companies  Act,  1908,  replacing  sect.  89  of  the  Act  of  1862. 
For  cases  on  the  repealed  section,  see  Cifij  of  Mohcoio  Gas  Co.  v.  Inter- 
national Financial  Soc,  7  Ch.  225;  Freehold  Land  Co.  v.  Spargo,  W.  N. 
(1868)  94;  Lydney  Co.  v.  Bird,  2.3  C.  D.  358;  Dominion  Brewery  v.  Fogfer, 
77  L.  T.  507;  and  Forms,  infra. 

Where  the  plaintiff  company  was  in  voluntary  liquidation,  Jessel,  M.  11.,  in 
the  Court  of  Appeal,  was  of  opinion  that  the  fact  afforded  prima,  facie  evidence 
that  the  assets  would  be  insufficient. 

Where  a  limited  company  is  the  sole  appellant  from  a  winding-up  order  made 
on  the  ground  of  its  insolvency  it  will,  as  a  rule,  be  ordered  to  give  security 
for  costs.  Photographic  Co.,  Artists'  Swpply  Assoc.,  23  C.  Div.  370;  Diamond 
Fnel  Co.,  13  Ch.  D.  400. 

When  a  company  succeeds  in  an  action,  and  an  appeal  is  brought,  the  com- 
pany is  not  a  plaintiff  or  pursuer  within  the  section.  Star  Fire  and  Burghn-y 
Insurance  Co.  v.  Darldxon,  4  F.  997  (Court  of  Session). 
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Additional   plaintiffs  will   not  he  added  at  tho  instiniw  of  defendants  in   an     Form  759. 

miction  brought  on  behalf  of  a  class   in  order  that  defendants   may  have  the 

liability  of  the  other  plaintiffs  for  costs.     Dp  Hart  v.  Steremon,  1   Q.   B.  D. 

313. 

A  plaintiti'  company  resident  out  of  the  jurisdiction  must  give  security  for 
<osts,  unless  it  has  real  estate  in  England.  It  showing  personal  property  i» 
not  enough.  Kilkenny  Ry.  Go.  v.  Frilden,  6  Ex.  84;  Limerick  Ry.  Co.  v. 
Fraaer,  4  Bing.  394.  And  a  foreign  company,  though  only  defendant  to  uii 
action,  if  it  makos  a  cross-claim  in  the  nature  of  an  independent  action,  must 
give  security.  New  Fepnix  Compog^ie  v.  General  Accideiit  Corp.,  (1911)  2 
K.    1^.  619. 


Upon  the  applicou  by  summoiit^  dated,  Ac,  of  the  dft,  iuid  upou    Form  760. 
healing;  the  solors  for  the  applicant  and  pits,  and  upon  reading  the  Order  for 
writ  issued  the,  etc.,  and  the  pleadin-s  in  the  action,  it  is  ordered  f^^^^^^ 
that  the  pits  do  procure  some  sufficient  person  or  persons  on  their  fumish 
behalf  to  give  security  by  bond  to  the  dft  in  the  penalty  of  50Z.  ^^^f^^^'''' 
.•onditioned  to  answer  the  costs  in  case  any  shall  be  awarded  to  be 
pd  by  the  pits  to  the  dft;   but  the  pit  is  to  be  at  liberty  instead 
i.f  o-iving  such  security  by  bond  to  make  the  payment  into  Ct  mentd 
in  the  scliedule  hto,  and  until  such  security  is  given,  and  notice  thof 
iiiven  to  the  solors  for  the  dft,  tlio  plt.s  are  not  to  take  any  further 
proceedings  in  this  action  against  tlie  dft;   and  it  is  ordered  that  the 
costs  of  the  applicant  and  the  adjournment  of  this  applicon  to  the 
judge  in  chambers  be  borne  by  the  pits  or  any  of  them.     Lodgment 
schedule.     Music  and  Arts  fnrporation  v.  Dimean.  "fiorth,  J.,  4  Dec. 
1899,  A.  1367. 

Upon  the  applicon  of  the  dfts  A.  and  B.,  and  upon  hearing,  &c.,  it    Form  7^1. 
is  ordered  that  the  sd  pit  coy  do  give  security  according  to  the  course  j^^^^^^^^^ 
of  the  Ct  to  the  dfts  A.  and  B.,  in  the  penalty  of  1,000?.,  to  answer  more  modem, 
costs  in  case  any  costs  shall  be  awarded  to  be  pd  by  the  sd  pit  coy, 
and  in  the  meantime  the  sd  pit  coy  are  not  to  take  any  further  pro- 
ceedings in  this  action.     West  hidinn.  dc  Co.  v.  CaUendar,  Collins, 
J.,  19  August,  1891,  B.  1179. 

Upon  the  applicon  of  the  dft,  &c.     By  consent,  order  that  the  pli^    Fonn  762. 
do,  on  or  before  24th  March,   1879,  pay  into  the  Union  Bank  of  Another. 
London,  Chancery  Lane  Branch,  in  the  joint  names  of  K.  and  B.   J^^^nd  to  be 
[solors  of  pits  and.  dftl  the  sum  of  2001.  as  security  for  the  costs  of  P;;|f^;°*°  ^ 
the  dft  in  this  action  in  case  any  should  be  awarded  to  him.     And 
order  that  in  default  of  the  pits  making  such  payment  within  the 
time  afsd,  this  action  do  stand  dismissed  out  of  this  Ct  wiUiout 
further  order,  with  costs  to  be  taxed  by  the  taxing  master  and  pd 
bv  the  pits  to  the  dft  S.     And  costs  of  applicon  to  be  costs  in  action. 
South  Burhmi  Co.  v.  Shair,  Hall,  V.-C,  1  March,  1879,  B.  374. 
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Form  763. 

Order 
dismissing. 


Dismissal  of  Action  with  Relief  on  Counterclaim. 

This  action  and  cuuuieiclaim  comiug  ou  for  trial,  i,u.  actiou  dis- 
missed with  costs].  And  upon  the  counterclaim  this  Ct  doth  order  an<l 
adjudge  that  the  policy  of  assurance  in  the  pleadings  mentd,  dated. 

&c.,  numbered ,  of  the  dft  society  is  void  and  ought  to  be  delivereil 

up  to  be  cancelled, and  doth  order  and  adjudge  tho  same  accordingly. 
And  it  is  ordered  that  the  pit  do  within  four  days  after  service  in  this 
judgment  deliver  the  sd  policy  to  the  dft  society,  and  the  pit  to  p:iy  \>> 
the  dfts  their  costs  of  this  action  and  countorclaim  to  be  taxed. 
Honour  v.  Equitable  Life  Asmra)ice  SoHeff/  of  Hie  United  States, 
Buckley,  J.,  8  March,  1900,  A.  775. 

Reported  in  (1900)  1  Ch.  852. 


Form  764. 

Order  of 
foreclosure 
of  ordinary 
mortgage. 


Foreclosure. 

Upou  the  applicon  of  the  pits  by  originating  summons,  dated,  &c., 
and  upon  hearing  the  solors  for  the  pits  and  for  the  dfts,  &c.,  etc.,  it 
i.s  ordered  that  an  account  be  taken  of  what  is  due  to  the  pits  under 
and  by  virtue  of  the  indenture  of  mortgage,  dated,  &c.,  in  the  origi- 
nating summons  mentd,  and  that  the  costs  in  this  action  be  taxed  by 
the  taxing  master,  and  in  taking  such  account  what  (if  anything)  shall 
have  been  pd  into  Ct  by  the  receiver  of  the  rents  and  profits  obtained 
in  the  management  of  the  business  carried  on  upon  the  premise- 
comprised  in  the  sd  indenture  of  mortgage,  and  also  such  sum  (if  any  » 
as  the  pits  shall  submit  to  be  charged  in  respect  of  gross  profits  in  the 
hands  of  such  receiver  and  manager  at  the  date  of  the  master's 
certificate,  or  to  come  to  his  hands  prior  to  the  order  for  foreclosure 
absolute,  are  to  be  deducted,  and  the  balance  due  to  the  pits  is  to  be 
certified;  and  it  is  ordered  that  upon  the  dfts  or  any  of  them  paj-ing 
such  balance  to  the  pits  within  six  months  from  the  date  of  tJie  master's 
certificate,  at  such  time  and  place  as  shall  be  thereby  appointed,  the 
pits  shall  assure  the  premises  comprised  in  the  sd  indenture  of 
mortgage,  dated,  &c.,  free  and  clear  from  all  incumbrances  made 
by  them  or  by  any  person  or  persons  claiming  by  or  through  or  under 
them,  and  deliver  upon  oath  if  required  all  deeds  and  writings  in  their 
custody  and  power  relating-  thereto  to  the  dfts,  or  to  such  other  persons 
as  shall  be  entitled  to  the  sd  mortgaged  hereditaments,  or  as  he  or  they 
shall  direct,  such  assurances  to  be  settled  by  the  judge  in  case  the 
parties  differ,  and  in  case  the  dfts  or  any  of  them  shall  so  redeem  the 
pits,  tho  dfts  or  dft  so  redeeming  the  pits  are  or  is  to  be  at  liberty  to 
apply,  and  on  such  applicon  it  is  not  to  be  incumbent  upon  the  dfts  or 
dft  80  applying  to  give  the  pits  notice  thof ;  and  this  order  is  without 
prejudice  to  any  question  as  to  the  rights  or  interest  of  the  dfts  a* 
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between  themselves  in  or  to  the  sd  mortg-aged  premises;  but  in  default 
of  such  payment  as  afsd  by  the  time  as  afsd,  it  is  ordered  that  the  df  ts 

The ,  Limtd,  &c.,  &c.,  &c.,  do  forthwith  stand  absolutely  debarred 

and  foreclosed  of  and  from  all  right,  title,  interest,  and  equity  of 
redemption  of,  in,  or  to  the  sd  mortgag-ed  premises.  Worthington, 
Limtd  V.  Cross  and  others,  North,  J.,  21  November,  1899,  A.  1358. 


Form  764. 


Receiver  and  Manager. 

Upon  motion  this  day  made  unto  this  Ct  by  counsel  of  the  pit,  and    Forni  765. 

upon  hearing,  &c.,  and  the  pit  by  his  counsel  undertaking  to  be  an-  Appointment 

swerablo  for  all  sums  which  the  receiver  hnf tr  appointed  shall  receive  of  receiver 

1  TIT  -1  1        1     n  1  •  -J      ii  •     rij^   1    J.1     and  manager 

or  become  liable  to  pay  until  he  shall  have  given  security,  tins  ut  dotn  ^f  theatre. 

by  consent  hereby  appoint  N.,  of ,  receiver  and  manager  of  all 

the  undertaking  of  the  dft  coy,  and  to  receive  40  per  cent,  of  the  gross 

receipts  arising  from  the  performances  in  London  of  the  play  called 

the  "Casino  Girl,"  now  being  played  at  the  Shaftesbury  Theatre, 

payable  to  the  dft  coy  under  the  agreement  of,  &c.,  and  the  sd  N.  is 

U)  act  at  once  as  such  receiver,  but  is  not  to  act  as  such  receiver  after 

the day  of without  the  leave  of  the  judge  at  chambers,  aud 

it  is  ordered  that  the  dfts  do  deliver  over  to  such  receiver  and  manager 

all  books,  leases  and  papers,  and  documents  relating  to  the  sd  ppty, 

and  N.  forthwith  to  give  security  as  such  receiver  according  to  the 

course  of  the  Ct,  and  N.  as  such  receiver  to  pass  accounts  and  pay 

balance  to  be  certified  as  payable  by  him  as  the  judge  shall  direct. 

TJomn  (on  behalf  of  himself  and  all  other  shareholders  in  the  dft  coy, 

L.  &  L. )  and  L.  Camno,  Limtd,  and  H.L.  (by  an  order  dated  20  July, 

1900),  Farwell,  J.,  14  Dec.  1900,  A.  4481.  ^ 

A  receiver  and  manager  appointed  by  the  Court  can  look  only  to  the  assets 
in  the  control  of  the  Court  for  his  indemnity  for  expenses  properly  incurred. 
He  is  not  entitled  to  be  indemnitied  personally  by  tlie  parties  at  whose  instance 
or  with  whose  consent  he  was  appointed.  Boehm  v.  Goodall,  (1911)  1  Ch.  135- 
The  Court  will  not  appoint  a  receiver  ex  parte,  except  under  extraordinary 
circumstances.  Re  Comiolly  Brothers,  (1911)  1  Ch.  731  (C.  A.).  See 
further,  Part  III. 


Trade  Marks. 

In  the  High  Ct  of  Justice, 
Chancery  Division. 
Mr.  Justice  North. 

In  the  Matter  of  the  Registered  Trade  Marks,  Nos. and  - 

A.   B.  &  Sons,  Limtd, 

and 

In  the  Matter  of  the  Patents,  Designs,  and  Trade  Marks  Acts,  1883. 

1888. 

Upon  motion,  kc,  by  counsel  for  A.  B.  &  Sons,  Limtd,  and  upon 
hearing  counsel  for  the  Comptroller-General  of  Patents,  Designs,  and 


Form  766. 

Liberty  to 
add  word 
,.   "Limited" 
^^  to  old  trade 
marks. 
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Form  766.  Tr.ade  Marks,  and  upon  reading-  an  afft  of ,  filed.  Ac.  the  certi- 
ficate, dated,  &c..  of  the  registration  of  the  sd  coy  as  the  proprietor  of 
the  above-raentd  trade  marks:  This  Ct  doth  order  that  I  he  sd 
'  A.  B.  &  Son.s.  Limtd.be  at  liberty  to  add  to  each  of  the  ed  registered 
trade  mark.<5  the  word  'Limited"  after  or  immediately  beneath  tlir 
words  "A.  B.  &  Sons"  appearing  upon  such  trade  marks  lesply. 
And  it  is  ordered  that  the  sd  A.  B.  S:  Sons.  Limtd,  do  pay  to  the  sd 
Comptroller  hi.s  costs  of  this  applicon,  to  be  taxed  by  the  ra\-in<i- 
master.    John  OaTcrji  <\-  Sops,  fjit/fd.  Xmili.  .1..  •2t'>  Awj;.   IS'.).".. 

Tlie  notice  of  motion  in  tii(>  al)Ovi>  ciisc  was  "  tliat  Iravi-  may  l)0  givpn  r<i  add 
to  each  of  the  above-mentioned  trade  marks  the  word  '  Limited,'  or  sonn- 
abbreviation  thereof,  after  or  immediately  beneath  the  words  '  and  Sons  " 
.ippearing  upon  sucii  trade  marks  respectively,  or  that  such  further  or  otlu-r 
Drder  may  be  made  in  the  premises  as  to  the  Conrt  shall  seem  fit,"'  and  it  was 
addressed  to  the  Comptrnllpr-rteneral  of  Patents,   Desjcrns,  and  Trade  Marks. 


Form  767. 

Memorandum 
approved  by 
the  Court  of 
Appeal  in 
iinttUin  V. 
Bur  HI' If. 
(190r"  1  Oh. 
643. 


Title. ; 

WjiKuiiAS  the  several  persons  anil  linn^,  whose  jianies,  addresses, 
and  descriptions  appear  resply  in  Columns  2,  3,  and  4  of  the  Table 
annexed  hto,  applied  for,  and  (subject  to  the  option  reserved  to 
Brutton  &  Burney,  Limtd,  a-s  hnftr  mentd)  became  entitled  to  allot- 
ment of  preference  shares  in  Brutton  k  Burney,  Limtd.  and  the 
number  of  shares  so  applied  for  are  set  forth  in  Column  L  of  the  .sd 
Table;  And  whereas  such  .several  persons  and  firms  pd  in  cash  to 
Brutton  &  Burney,  Limtd,  the  full  sum  of  10^  upon  each  of  the  sliai-es 
so  applied  for  by  them  resply;  And  whekeas  the  sd  several  persons 
and  firms  in  applying  for  such  shares  had  agreed  with  Brutton  & 
Burney,  Limtd,  that  Brutton  &  Burney,  Limtd,  should  be  at  liberty 
to  issue  and  allot  to  Burney's  New  Cross  Brewery  Coy,  Limtd,  as 
fully  pd  the  shares  so  applied  for,  in  consideration  of  Burney's 
New  Cross  Brewerj'  Coy,  Limtd,  allotting  to  them,  the  sd  several 
persons  and  firms,  a  like  number  of  second  preference  shares  of 
Bui'ney's  New  Cross  Brewery  Coy,  Limtd,  to  be  issued  as  fully  pd, 
and  corresponding  in  number  Avith  the  number  of  shares  in  Brutton 
&  Burney,  Limttl,  to  AvhicJi  the  sd  several  persons  and  firms  resply 
became  entld  as  afsd;  And  whereas  Brutton  &  Burney,  Limtd. 
e.xercised  such  option,  and  Biu'ney's  New  Cross  Brewery  Coy, 
Limtd,  agreed  to  give  effect  t^  the  exerci.se  thof;  Now  be  it  reivikm- 
BERED  that  accordingly,  and  for  the  consons  appearing  in  the  pre- 
mises, the  second  preference  shares  in  Burney's  New  Cross  Brewery 
Coy,  Limtd,  identified  by  the  distinctive  numbers  set  out  in  Column  5 
of  the  sd  Table,  were  issued  and  allotted  as  fully  pd  to  the  sd  several 
persons  and  firms  whose  names,  addressees,  and  descriptions  appear 
resply  in  Columns  2,  -3.  and  4  of  the  sd  Table,  and  the  preference 
shares  in   Bnitton  &   Burney.   Limtd.  identified  by  the  distinctive 
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numbers  set  out  in  Coluinu  6  of  the  sd  Jables,   were  allotted  &.s    Form  767. 
fully  pd  to  Bui'ney's  New  Cross  Brewery  Coy,  Limtd.    Then  followed 
the  Table  referred  to.      Brutton  d  Burnet/,  Limfd   (1901  »    I    Oli. 
643. 

By  the  Companies  Act,  1898  (61  \.  ()2  \'ic;t.  c.  26),  the  Court  was  yiveii 
power  to  extend  the  time  for  registering  a  contract  undei-  scot.  25  of  thn 
Companies  Act,  1867.  That  section  provided  that  "Every  share  in  any  com- 
[)any  shall  he  deemed  and  taken  to  have  been  issued  and  to  be  held  subject  to 
the  payment  oF  the  whole  amount  thereof  in  cash  unless  the  same  shall  have* 
l)cen  otherwise  determined  liy  a  contract  duly  made  in  writing  and  filed  with 
^he  Registi'ar  of  Joint  Stock  Companies  at  or  before  the  issue  of  sucli  shares.'' 
There  were  many  cases  of  omission  to  tile  sucli  contracts,  and  accordinglj'^  the 
Act  of  1898  provided  amongst  other  things  that  "  whenever  before  or  after  the 
(commencement  of  this  Act  any  shares  in  the  capital  of  any  company  under  the 
('Ompanies  Acts,  1862  and  1890,  credited  as  fully  or  partly  paid  up  shall  have 
been  or  may  be  issued  for  a  consideration  other  than  cash,  and  at  or  before  the 
issue  of  such  sliares  no  contract  or  no  sufficient  contract  is  filed  with  the 
Registrar  of  Joint  Stock  Companies  in  compliance  with  sect.  25  of  the  Com- 
panies Act,  1867,  the  company  or  any  person  interested  in  such  shares  or  any  of 
them  ma}'  apply  to  the  Court  for  relief,  and  the  Court  if  satisfied  tliat  the 
omission  to  file  a  contract  or  sufficient  contract  was  accidental  or  due  to  inad- 
\ertence,  or  that  for  any  reason  it  is  just  and  equitable  to  grant  relief,  may 
make  an  order  for  the  filing  with  the  registrar  of  a  sufficient  contract  in  writing 
and  directing  that  on  such  contract  being  filed  within  a  specified  period  it 
shall,  in  relation  to  such  shares,  operate  as  if  it  had  been  duly  filed  with  the 
registrar  aforesaid  before  the  issue  of  such  shares."  Frequent  recourse  was 
had  to  the  Act  of  1898  between  2nd  August,  1898,  when  it  came  into  opera- 
tion, and  1st  January,  1901,  but  by  sect.  33  of  the  Companies  Act,  1900,  which 
came  into  operation  on  that  daj',  sect.  25  of  the  Act  of  1867  was  repealed,  and 
it  was  enacted  that  no  proceedings  under  sect.  25  of  the  Act  of  1867  should  be 
commenced  after  the  commencement  of  the  Act  of  1900.  This  repeal  was, 
however,  by  virtue  of  sect.  88  of  the  Interpretation  Act,  1883,  not  to  affect 
any  right,  privilege,  obligation  or  liability  acquired,  accrued  or  incurred  under 
the  enactment  repealed.  The  Act  of  1908  has  not  touched  the  matter,  and  iu' 
the  result  there  are  still  cases  in  which  it  is  or  may  be  necessary  to  appl}'  to 
the  Court  for  relief  under  the  Act  of  1898  (see  Brutton  v.  Burney,  (1901)  I 
Ch.  637),  for  the  Act  of  1900  in  repealing  sect.  25  does  not  make  shares  which 
by  virtue  of  sect.  25  of  the  Act  of  1867  are  unpaid,  paid-up  shares.  Neverthe- 
less proceedings  under  the  Act  of  1898  are  now  extremely  rare.  The  cases  on 
the  subject  and  the  form  of  application  and  orders  will  be  found  in  the  9th 
edition  of  this  work,  pp.  1257-1263. 

Orders  extending  Time  for  Registering  Mortgages  or  Charges 
under  sect.  96  of  the  Companies  Act,  1908. 

The  provisions  of  the  Act  of  1908,  ss.   93 — 102    (replacing  sects.   11 — 18  of  Power  to 
the  Act  of  1900),  as  to  registration  of  certain  kinds  of  mortgages  and  charges,   extend  time. 
are  referred  to  above  at  p.  616.     As  appears  from  seot.  93  of  the  Act,  thei-o 
set  out,  the  registration  has  to  be  effected  within  twenty-one  days  after  the 
creation  of  the  mortgage  or  charge,  but  by  sect.  96  power  is  given  to  extend 
the  time  for  registration  as  follows:  — 

"  .\  judge  of  the  High  Court,  on  being  satisfied  that  the  omission  to  registei-   Sect.  96  of 
a  mortgage  or  charge  within  the  time  hereinbefore  i-equired,  or  that  the  omission  Act  of  1908. 
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or  misstatement  of  any  j)articular  witli  respect  to  any  such  mortgage  or  charge, 
was  accidental  or  due  to  inadvertenoe,  or  to  some  other  sufficient  cause,  or  is  not 
of  a  nature  to  prejudice  the  position  of  creditors  or  shareholders  of  the  company, 
or  that  on  other  grounds  it  is  just  and  equitable  to  grant  relief,  may.  on  the 
application  of  the  company  or  any  person  inttM-ested.  and  on  such  terms  and 
conditions  as  seem  to  the  judge  just  and  expedient,  order  that  the  time  for 
registration  be  extended,  or,  as  the  rase  may  be,  that  the  onii-^-iion  or  misstate- 
ment be  rectified." 

Thus,  where  there  has  been  an  omission  to  register  within  the  prescribed 
time  the  Court  has  power  to  extend  the  time  in  a  numl)er  of  alternative  eases, 
namely — 

(a)  Wliere  the  omission  to  register  was  accidental;  or 

(b)  Where  the  omission  to  regist<?r  was  duo  to  inadvertence;  or 

(c)  Where  the  omission  to  register  was  due  to  other  sufficient  cause ;  or 

(d)  Where  the  omission   to   register   is   not  of  a  nature  to  prejudice   the 

position  of  creditors  or  shareholders  of  the  company;  or 

(e)  Where  on  other  grounds  it  i<  ju.^'t  and  equitiible  to  extend  tlic  time. 


Accident, 
inadvertence. 


And  each  of  these  cases,  it  is  to  be  noted,  is  independent  as  a  ground  for 
relief. 

The  power  to  rectify  is  therefore  much  wider  than  the  power  given  by  sect.  14 
of  the  Bills  of  Sale  Act,  1878,  for  there  the  judge  is  only  empowered  where  the 
omission  to  register  or  misstatement  is  "accidental  or  due  to  inadvertence." 

The  words  "  accidental  or  due  to  inadvertence  "  in  sub-sect.  1  of  the  Act  are  to 
have  their  ordinary  meaning. 

The  definition  of  the  word  '•  .iccident  "  in  Johnson's  dictionary  is  '•  that 
which  happens,  unforeseen,  casualty,  chance  " ;  and  in  Richardson's  dictionary, 
"  that  which  falls  or  happens  or  occurs  to,  generally  with  a  sub-condition  of 
something  unforeseen,  unexpected,  unfortunate,  unnecessary,  without  design, 
contrivance,  or  intention." 

The  definition  in  Johnson's  dictionary  of  "  inadvertence  "  is  "  carelessness, 
negligence,  inattention";  and  in  Richardson's  dictionary,  "inattention,  un- 
cautiousness,  carelessness,  negligence,  imi^rovidence." 

Thus  it  appears  that  "  inadvertence  "  is  a  much  wider  word  than  "  accident," 
and  inadvertence  has  been  held  to  have  occurred  (1)  where,  the  contract  having 
been  sent  to  the  company's  solicitor  to  be  stamped  and  filed,  there  was  delay  at 
Somerset  House  in  adjudicating  the  amount,  and  the  directors  in  ignorance  of 
this,  and  assuming  the  contract  to  have  been  filed,  allotted  the  shares.  Luclcy 
Gvss,  Limited,  Kekewich,  J.,  70  L.  T.  722;  Cambria  Daily  Leader  Co.,  Stirling, 
J.,  Aug.  1899,  not  reported.  (2)  Where  the  parties  were  ignorant  of  the 
provisions  of  the  Act  of  1867.  Jackson  ^-  Co.,  (1899)  1  Ch.  348.  (3)  Forget- 
fulness  of  such  provisions  due  to  worry  and  pressure  of  business.  Tom  Tit 
Cycle  Co.,  Fisher's  case,  15  T.  L.  R.  132;  W.  N.  (1899)  35. 

Where  a  secured  creditor  proved  for  his  debt,  swearing  he  had  no  security, 
and  voted  at  a  meeting  of  creditors  in  respect  of  the  whole  debt,  but  it  was  all 
done  in  the  bond  fide  belief  that  there  was  no  security,  it  was  held  that  this 
was  inadvertence.     i?e  Safety  Explosives,  Limited,  (1904)  1  Ch.  226. 

Although  the  words  ' '  or  that  for  any  reason  it  is  just  and  equitable  to  grant  relief  " 
go  far  beyond  "  accidental  or  due  to  inadvertence,"  they  impose  on  the  applicant 
who  relies  on  them  the  obligation  of  proving  "  that  he  has  acted  with  due 
caution  and  conscientiousness,  and  that  he  has  done  nothing  to  disentitle  him 
to  relief  at  the  cost  of  the  other  innocent  persons."  Per  Wright,  J.,  Roxburghe 
Press,  (1899)  1  Ch.  210. 
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\n  example  of  "  some  other  sufficient  cause  "  is  where  legal  advice  has  been 
given  (incorrectly)  that  registration  under  the  Aefc  is  unnecessary.  S.  Abrahams 
^  Sons,  (1902)  1  Ch.  695.  . 

Manv  orders  for  rectification  have  been  made  under  this  section,  and  in  most 
eases  the  order  is  made  on  the  ground  of  accident  or  inadvertence.  In  making 
the  order  the  Court  is  exercising  a  judicial  discretion  {supra,  p.  1421),  and 
accordingly  requires  evidence  af  the  facts  on  which  the  application  for  reliet 
is  grounded,  and  this  evidence  is  generally  given  by  afJidavit. 

In  one  of  the  earlier  cases  (Bootle  Cold  .storage,  W.  N.  (1901)  54),  in  As  to 
which  an  extension  order  was  granted  in  respect  of  an  accidental  omission  to  c  e 
register,  the  applicant,  besides  proving  the  accident,  showed  that  there  was 
no  winding-up  and  that  no  creditor  had  recovered  judgment  against  the  com- 
pany This  evidence  was  given  on  the  assumption  that  the  Court  would  follow 
the  rule  which  had  been  adopted  in  regard  to  bills  of  sale  {Parsons,  (1893)  2 
Q  B  122;  Crewe  v.  Cummings  (1888),  21  Q.  B.  D.  420),  viz.,  that  the  Court 
«hould  not  make  an  order  for  extension  "  so  as  to  defeat  a  title  actually  vested 
in  a  person  who  has  acted  with  perfect  6o«^  fides,"  e.g.,  rights  of  a  trustee  in 
bankruptcy  or  of  an  execution  creditor. 

But  Buckley,  J.,  in  Joplin  Brewery  Co.,  (1892)  2  Ch.  79,  carried  the  matter   Orders  made 
much  further,  for  he  laid  down  a  general  rule  that  an  order  under  sect.  15  of  ^^^^^ 
the  Act  of  1900  (now  sect.  96  of  the  Act  of  1908),  should  always  contain  word^  Absentees, 
to  the  following  effect:  "  But  that  this  order  be  without  prejudice  to  the  rights 
of  parties  acquired  prior  to  the  time  when  such  [mortgage  or  charge]  shall  be 
actually  registered,"  except  when  there  is  some  good  ground  to  the  contrary, 
as  where  the  circumstances  are  such  that  the  creditors  cannot  be  prejudiced. 

In  layino-  down  this  general  rule,  the  learned  judge  stated  that  he  was  adopt- 
in-  the  practice  established  in  judges'  chambers  for  years,  according  to  which 
applications  for  extending  the  time  for  the  registration  of  bills  of  sale  were 
granted  as  of  course  and  without  notice,  "  for  the  reason  that  by  the  insertion 
of  these  words  the  rights  of  absent  parties  are  not  affected." 

Whether  this  practice  is  consistent  with  the  settled  rules  which  have  been 
laid  down  as  to  the  exercise  of  judicial  discretion  may  be  doubted;  but  the 
judges  of  the  Chancery  Division  have  generally  adopted  the  rule,  though  its 
operation  has  been  restricted  as  below  mentioned. 

In  1  C.  Johnson  ^  Co.,  (1902)  2  Ch.  101,  the  case  of  Joplin  Brewery  Co, 
was  considered  in  the  Court  of  Appeal.  Directors  of  a  company  had  resolved 
in  1899  to  raise  85,000Z.  on  debentures,  which  were  secured  on  property  in- 
cluded in  a  covering  deed  and  by  a  charge  on  all  the  property  of  the  company 
(including  its  uncalled  capital)  for  the  time  being  as  a  floating  charge,  and 
were  stated  to  form  one  series  ranking  pari  passu.  Some  of  the  series  were 
issued  before  the  Act  came  into  operation,  but  327  of  the  remaining  debentures 
were  issued  after  that  date,  and  were  not  registered.  The  holders  of  these 
debentures  and  the  company  applied  for  an  extension  order,  and  Kekewich,  J., 
extended   the   time,   but  added   to    the   order   the   qualification   introduced    by 

Joplin  Breivery  Co.  t    ^i.     ^  n      • 

The  Court  of  Appeal  substituted  for  the  qualification  imposed,  the  tollowmg 
proviso:  "Provided  always  that  this  order  is  to  be  without  prejudice  to  any 
rio-hts  (other  than  rights  in  respect  of  debentures  of  the  said  series)  which  may 
have  been  or  may  be  acquired  against  the  holders  of  the  said  debentures  set 
forth  in  the  schedule  to  this  order  prior  to  the  time  when  the  last-mentioned 
debentures  shall  be  actually  registered.  And  it  is  hereby  declared  that,  except 
so  far  if  at  all,  as  may  be  necessary  for  giving  effect  to  the  proviso  aforesaid, 
such  proviso  shall  not  interfere  with  the  rights  of  equality  amongst  themselves 
•ittached  to  aU  the  debentures  of  the  said  series,  but  so  that  in  the  event  of 
the  debentures  in  the  said  schedule  being  avoided  as  against  parties  having 
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any  such  rights  as  are  preserved  by  the  said  proviso,  none  of  the  holders  of  th<» 
debentures  of  the  said  series,  other  than  the  hnUlers  of  the  debentures  set  fort)i 
in  the  said  schedule,  shall  by  rea,son  of  such  avoidance  be  required  to  acwpt 
any  less  share  of  the  assets  comprised  in  his  secmity  tlian  be  woiiUl  have  taken 
if  there  liad  been  no  such  avoidaiu-c." 

Tims,  the  Court  of  Appeal   in  effect  held  that   the  .Jo//liii   proviso   went  toi. 
far,   and   that   the    rij^hts    to    be    protected    were    rights    acquired    nirainst    tin 
debenture  holders. 

The  matter  was  furtlier  considered  in  a  subsequent  case,  Ehrmann  Bros.. 
(1906)  2  Ch.  6!»7,  and  it  w;us  in  that  case  held  by  the  Court  of  Appeal  that  the 
proviso  is  merely  desi<;ned  to  protect  rights  ac<juired  apainst  the  property  of 
the  company — as  by  charge,  execution,  lien,  or  other  security — in  tht;  interval 
between  the  expiration  of  the  twenty-one  days  for  regist<>rinf;  and  the  ex- 
tended time  allowed  by  the  order.  It  is  not  meant  to  protect,  and  does  not 
])rotect,  the  existing  unsecured  creditors  of  the  company,  unless  they  have 
obtained  some  such  security. 

Where,  within  the  time  allowed  by  the  e.vteusion  order,  an  extraordinary  re- 
solution for  winding-up  was  pa.ssed,  Buckley,  J.,  held  that  the  rights  of  thr 
general  body  of  creditors  under  the  winding-up  were  protected  by  the  .saving- 
words  (^Joplhi  form),  and  that  the  debenture  h(dders  were  not  as  against  them 
secured  creditors.  Anglo-Oriental  Carpet  Mnnufacturing  Co.,  (1903)  1  Ch. 
914.  In  the  course  of  his  judgment,  Buckley,  J.,  said:  "  When  the  order  of 
the  Court  of  Appeal  " — in  Johnsun  cV  Co. — "  is  looked  at,  it  will  be  found  that 
the  words  they  used  seem  to  have  exactly  the  same  effect  as  those  which  T  used 
in  Tn  re  Joplin  Breiirr>i  Co.  ...  1  cannot  .  .  .  derive  from  In  re  I .  C.  .Johti- 
xon  if  Co.  any  assistance  as  to  the  classes  of  creditors  who  ought  to  be  protected 
by  the  order  in  such  a  case  as  the  present.  However,  assuming  that  the  more 
restricted  meaning  is  to  be  given  to  the  words,  and  that  tho.se  words  cover  onlj- 
tlie  rights  of  creditors  by  whom  or  on  whose  behalf  xonie  proceeding  has  been 
falcen  agnliwit  the  property  of  tlie  company,  \  liold  that  the  rights  of  the  general 
body  of  the  creditors  at  the  commencement  of  the  liquidation  are  within  the- 
t/Crms  of  the  order,  because  on  the  winding-up  commencing  every  creditor  had 
a  right  to  say, '  So  much  per  cent,  of  the  assets  belongs  to  me  in  due  cour.se  of 
liquidation.'  " 

Where  the  company  has  power  to  exchange  and  \ary  its  debentures,  and  tin- 
debentures  have  been  sealed  ordy  and  not  delivered,  new  debentures  may  be 
issued  instead  of  an  extension  order  being  applied  for.  Boioen  v.  Befrics  iV 
Co.,  (1904)  1  Ch.  37. 

An  application  under  sect.  15  [now  sect.  96  of  1908J  should  be  made  either 
by  originating  motion  or  by  originating  summons,  and  in  the  former  case  ir 
must  be  assigned  to  some  judge  (if  in  the  Chancery  Division)  by  ballot  in  the 
usual  way.     Legal  and  General  Im^esfment  Co.,  W.  N.   (1901)  72. 


Form  768. 

Notice  of 
motion  to 
extend  time 
for  registra  - 
tion  of 
mortgage  or 
charge. 


In  the  High  Court  of  .lustice, 
Chancery  Division. 
'Nnrne  of  Judge. 


-,  Limtd, 


In  the  Matter  of 
and 
In  the  Matter  of  tlie  Cos  (Consolidation)  Act,  1908,  s.  96. 

Take  notice  that  this  Honble  Ct  ^vill  be  moved,  on  day,  tin- 

—  (Jay  of  .  at  the  sitting  of  the  Ct.  or  as  soon  thereafter  a.-- 
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counsel  can  be  heard,  by  counsel  on  the  part  of ,  of ,  for  an    Form  768. 

order  that  the  time  for  the  registration  in  manner  required  by  the 
Cos  (Consolidation)  Act,  1908, 

[Here  state  particulars,  e.g.^ 

of  a  trust  deed  to  secure  debentures  dated  the day  of ,  and 

made  between  the  above-named  coy  of  the  one  part,  and  and 

as  trees  of  the  other  part,  for  securing  £ debenture  stock 

of  the  sd  coy, 

Or, 

of  a  series  of  1,000  debentures  of  the  above-named  coy,  each  for  lOOl. 
and  interest,  and  containing  a  charge  by  way  of  floating  security  on 
the  undertaking  of  the  coy, 

Or, 

of  an  agreement  dated  the  day  of  ,  and  made  between  tho 

above-named  coy  of  the  one  part,  and ,  Limtd,  of  the  other  part, 

creating  a  charge  on  the  uncalled  capital  of  the  coy, 
be  extended  until  after  the  expiration  of  fourteen  days  from  the  date 
of  the  order  to  be  made  hereon,  or  that  such  further  or  other  order 
may  be  made  in  the  premises  as  the  Ct  may  deem  expedient. 

Dated,  &c. 

If  the  application  is  to  be  made  by  originating  summons,  it  will  commence,  As  to 
if  not  made  by  the  company,   thus:    "Let  the  above-named  company,   whose  origmating 

registered  office  is  at  ,  within  eight  days  after  the  service  of  this  summons  summo 

on  it,  exclusive  of  the  day  of  such  service,  cause  an  appearance  to  be  entere^ 

for  it  to  this  summons  upon  the  application  of ,  of ,  for  an  order,"  &c. 

And  at  the  foot  there  should  be  the  usual  notice:  "The  respondent  may  appear 
hereto  by  entering  appearance  either  personally  or  by  solicitor  at  the  Central 
Office,  Eoyal  Courts  of  Justice,  London.  Note.— If  the  respondent  does  not 
enter  appearance  within  the  time  and  at  the  place  above  mentioned,  such  order 
will  be  made  and  proceedings  taken  as  the  judge  may  think  just  and  expedient." 
If  the  application  is  ex  parte,  e.g.,  where  it  is  made  by  the  company,  it  will 
run  thus: 

"Let    all    parties  attend  at    the  chambers  of    the  judge,  Room 

No.   ,  Eoyal  Courts  of  Justice,  vStrand,  London,  at    the    time 

specified  in  the  margin,  on  the  hearing  of,  &c. 

"  Dated . 

"  This  summons  was  taken  out  by,  &c." 

The  summons  can  be  heard  by  the  judge  in  chambers  or  adjourned  into 
Court,  and  in  some  cases  application  by  summons  is  the  preferable  mode.  A 
considerable  number  of  orders  have  been  taken  on  summons. 
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Form  769 

Order  extend- 
ing time. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  above- 
named  coy  and  The  Insurance  Coy,  Limtd,  the  trees  appointed 

by  an  indenture  dated  the  11  Jan.  1901,  for  securing  a  series  of 
debentures  to  the  amount  of  10,000Z.  issued  by  the  first-named  coy, 
and  upon  reading  the  respive  afffcs,  &c..  both  filed  28  Feb.  1901,  and 
the  exhibit  therein  referred  to. 

The  Ct  being  satisfied  that  the  omission  to  register  the  mortgage 
or  charge  contained  in  the  sd  deed  and  debentures  within  the  time 
rcquireci  by  the  Cos  Act,  1900,  was  accidental,  doth,  pursuant  to  the 
loth  section  of  the  sd  Act,  order  that  the  time  for  registration  of  the  sd 
mortgage  or  charge  be  extended  until  Saturday,  9  March,  1901,  and 
an  office  copy  of  this  order  is  to  be  left  with  the  Registrar  of  Joint 
Stock  Cos.     Bootle  Cold  Storage  Co.,  Farwell  J..  1  March,  1001. 


Form  770. 

Extension  of 
time  under 
sect,  lo  of 
Act  of  1900 
[now  sect.  96 
of  1908]. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  above- 
named  coy  and  T.,  of ,  and  S.,  of ,  and  upon  reatling  an  afft 

of  M.,  filed  19  July,  1901,  and  the  exhibits  therein  referred  to. 

This  Ct  being  .satisfied  that  the  omission  to  register  the  trust  deed 
for  securing  debentures  charged  upon  the  property  and  undertaking 
of  the  sd  coy  dated  the  18  May,  1901,  and  made  between  the  sd  coy 
of  the  one  part  and  the  sd  T.  and  S.  of  the  other  part,  witliin  the 
time  required  by  the  Cos  Act,  1900,  i.s  not  of  a  nature  to  prejudice 
the  position  of  creditors  or  shareholders  of  the  above-named  coy, 
doth,  pursuant  to  sect.  15  of  the  sd  Act,  order  that  the  time  for  the 
registration  of  the  sd  deed  be  extended  for  a  period  of  ten  days 
from  the  date  of  this  order.  Tingri  Tea,  Co.,  Byrne,  J.,  19  July, 
1901. 
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CHAPTER  XXI. 

APPEAL  TO  THE  HOUSE  OF  LORDS. 

As  to  practice  and  procedure  on  appeals  to  the  House  of  Lords,  see  Practice  and 

TirocGQiirG 

Annual  Practice,  1912,  p.  952  et  seq. 

Every  appeal  is  to  be  by  way  of  petition,  and  the  following  is  a 
specimen: — 

In  the  House  of  Lords.  Form  of 

petition  of 
To  the  Eight  Honourable  the  House  of  Lords.  appeal. 

The  humble  petition  of  appeal  of  The  A.  B.  Corporation,  Limited, 

wliose  registered  office  is  situate  at ,  in  the  City  of  London. 

Your  petitioner  humbly  prays  that  the  matter  of  the  order  set 
forth  in  the  schedule  hereto  may  be  reviewed  before  His  Majesty 
the  King  in  his  Court  of  Parliament,  and  that  the  said  order  may 
be  reversed,  varied,  or  altered,  or  that  the  petitioner  may  have  such 
other  relief  in  the  premises  as  to  His  Majesty  the  King  in  his  Court 
of  Parliament  may  seem  meet,  and  that  J.  K.,  mentioned  in  the 
schedule  to  the  appeal,  may  be  ordered  to  lodge  such  printed  case 
as  he  may  be  advised  and  the  circumstances  of  the  cause  may  require 
in  answer  to  this  appeal,  and  that  service  of  such  order  on  the 
solicitors  in  the  cause  of  the  said  respondent  may  be  deemed  good 

service. 

L.  M. 
N.  0. 
Signatures  of  Counsel. 

Schedule. 

From  His  Majesty's  Court  of  Appeal  (England).  Order 

In  a  certain  cau.se  wherein  J.   K.   was  plaintiff,  and  tlie  A.   B.   j-^PP^^^''*^ 
Corporation,  Limited,  was  defendant. 

4  Y  2 


142S  APPEALS  TO  HOUSE  OF  LORDS.  [ChAP.  XXI. 

The  order  of  His  Majesty's  Court  of  Appeal  dated  the  5th  day  of 
April,  1909,  appealed  from  is  in  the  words  following,  namely:  — 

1909  B.     No.  5,200.  The  A.  B.  Corporation,  Limited, 

.Tuesday, day  of ,  1909.      Defendant. 

In  the  Court  of  Appeal,  be- 
tween J.  K.,  on  behalf  of  him- 
self and  all  other  shareholders  of 
the  A.  B.  Corporation,  Limited, 
Plaintiff. 

Upon  motion  by  way  of  appeal  from  the  order  dated  the day  of 

1909,  this  day  made  unto  this  Court  by  counsel  for  the  plain- 


tiff, and  upon  hearing  counsel  for  the  defendant,  and  upon  reading 
the  said  order,  and  the  plaintiff  and  the  defendant  before  counsel 
consenting  to  treat  this  motion  as  a  motion  for  judgment,  this  Court 
doth  discharge  the  said  order,  and  doth  order  that  the  defendant, 
the  A.  B.  Corporation,  Limited,  be  perpetually  restrained  from  allot- 
ting, &c.,  and  from  otherwise  acting  upon  or  carrying  into  effect  such 
part  of  the  resolution  of  the  defendant  corporation  in  the  writ  of 
summons  mentioned  purporting  to  authorize  such  allotment.  And 
it  is  ordered  that  the  defendant,  the  A.  B.  Corporation,  Limited, 
do  pay  to  the  plaintiff  his  costs  of  the  action  of  and  occasioned  by 
the  said  appeal,  such  costs  to  be  taxed  by  the  taxing  master. 

L.  M. 

N.  0. 

In  the  House  of  Lords. 
On  appeal  from  His  Majesty's  Coiirt  of  Appeal  (England). 

Between  the  A.   B.   Corporation,  Limited,  Appellant, 

and 
J.  K.,  Respondent. 

Appellauts  Case  for  the  Appellant. 

1.  This  is  au  appeal  from  an  order  dated  the  day  of of 

the  Court  of  Appeal  (England)  reversing  the  judgment  dated  the 
day  of of  Mr.  Justice . 

2.  The  question  to  be  determined  on  this  appeal  is  whether  or 
not  it  is  ultra  vires  the  appellant,  the  A.  B.  Corporation,  Limited 
(hereinafter  called  "the  corporation"),  to  allot,  &c. 

3.  There  is  not  in  this  case  any  dispute  as  to  the  facts,  which 
may  be  briefly  stated  as  follows:  — 

The  company  was  incorporated  on  the  of  under 

the    Companies    (Cousolidation")    Act,   1908,  as    a    company 
limited  by  shares. 


case. 
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The  objects  of  the  corporation  as  defined  by  its  memo- 
randum of  association  include  the  following,  &c. 

Of  the  articles  of  association  of  the  company  reference  is 

made  to  those  numbered , ,  and          - 

Under  article ,  &c. 

5.  On  or  about  January,  1906,  the  corporation,  being  in  need  of 
money  for  the  purposes  of  its  undertaking  and  business,  borrowed,  &c. 

14.  At  an  extraordinary  general  meeting  of  the  corporation,  held 
on  the day  of ,  the  resolutions  following  were  passed. 

15.  On  the  day  of  this  action  was  commenced  by  the 

issue  of  a  writ  wherein  the  respondent  J.  K.  was  plaintiff  and  the 
appellant  corporation  was  defendant. 

By  the  said  writ  the  plaintifi  claimed  a  declaration  that  the  aUot- 
ment  and  issue  of  the  said,  &c.  was  and  is  ultra  vires  the  corpora- 
tion and  is  void,  and  an  injunction  against  the  company  restraining 
it  from  issuing  the  said,  &c. 

The  plaintiff  gave  notice  of  motion,  dated,  &c.  for  an  injunction 
as  asked  for  in  the  said  writ. 

16.  The  said  motion  came  on  and  was  heard  on  the day  of 

before  Mr.  Justice . 

In  the  result  the  learned  judge  did  not  think  fit  to  make  any 
order  upon  the  said  motion.     His  Lordship  in  effect  held:  — 

(1)  That,  &c. 

(2)  That,  &c. 

17.  On  the day  of ,  1909,  plaintiff  gave  notice  of  appeal. 

The  appeal  came  on  for  hearing  on  the  day  of  ,  1909, 

before  the  Master  of  the  RoUs,  Lord  Justice ,  and  Lord  Justice 

with  the  result  that  the  judgment  of  Mr.  Justice  was 

reversed  and  the  appeal  allowed.  It  was  held  by  the  Master  of 
the  RoUs:— (1),  &c.  It  was  also  held  that  it  was  not,  &c.  By 
consent  the  hearing  of  the  motion  was  treated  as  the  trial  of  the 

action,  and  by  the  order  dated  the day  of the  corporation 

was  perpetually  restrained  from  allotting,  &c. 

18.  The  appellant  humbly  submits  that  the  said  order  of  the  Court  Prayer  of 

of  Appeal  of  the  of  ought  to  be  reversed,  and  the  said  petition. 

order  of  Mr.  Justice  of  the  day  of  restored,  for  the 

following  amongst  other  reasons:  — 

(1)  Because,  &C.  Grrounds  of 

(2)  Because,  &c.  ^PP^^^- 

(3)  Because,  &e. 

L.  M. 

N.  0. 


1481 


RECONSTRUCTION. 


CHAPTER  XXII. 

INTRODUCTORY  NOTES. 

The  expression  "reconstruction"'  is  not  a  technical  term;  it  is  a  Meaning  of 
popular  phrase  long  in  use,  compendiously  describing  a  well-known 
process.  Reconstruction  usually  involves  the  transfer  of  the  assets 
and  liabilities  of  an  existing  company  to  a  new  company  formed  to 
take  the  place  of  the  existing  company,  the  conversion  of  the  share- 
holders in  the  existing  company  into  shareholders  in  the  new  com- 
pany, and  the  dissolution  of  the  old  company,  the  result  being  that 
the  new  company  and  its  assets  and  shareholders  are  substantially 
the  old  company  in  a  new  form.  But  it  is  not  practicable  to  define 
reconstruction  with  any  precision,  seeing  that  the  features  very  con- 
siderably vary,  for  example — 

(a)  The  new  company  generally  takes  over  all  or  nearly  all  the 

assets  of  the  existing  company,  but  sometimes  substantial 
parts  are  omitted,  and  in  almost  all  cases  the  uncalled 
capital,  if  any,  on  the  shares  in  the  existing  company  is 
excepted  from  the  transfer. 

(b)  The  new  company  generally  takes  over  all    the    debts    and 

liabilities  of  the  old  company,  but  here  again  part  of  tJie 
debts  and  liabilities  are  occasionally  omitted,  and  sometimes 
the  whole  or  nearly  the  whole  of  them,  provision  being  made 
for  the  satisfaction  thereof  out  of  assets  excepted  from  the 
transfer. 

(c)  The  shareholders  of  the  old  company  are  always  given  the  right 

to  become  members  of  the  new  compan}^  but  where  the 
reconstruction  is  under  sect.  192  of  the  Act  of  1908  (replac- 
ing sect.  161  of  the  Companies  Act,  1862),  they  have  a  right 
to  dissent  and  be  paid  out  in  cash,  and  in  such  cases  this 
right  is  not  uncommonly  exercised,  to  some  extent  at  any 
rate.  The  shareholders,  in  addition  to  receiving  shares, 
sometimes  receive,  in  a  reconstruction,  debentures,  deb^iv- 
ture  stock  or  other  assets. 
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(d;  The  directorb  oi'  the  existiu<^  uuiiipauy  usually  become  directors 
of  the  new  company,  but  this  is  not  always  the  case.  Some- 
times the  opportunity  is  taken  to  change  the  directorate. 

In  confirmation  of  the  view  that  the  term  "reconstruction"  has 
been  used  in  the  above  sense  the  author  may  refer  to  the  first  edition 
of  this  work,  published  in  1877,  in  which  reconstruction  on  the  above 
lines  was  explained  in  detail,  with  the  requisite  forms  and  pre- 
cedents given,  and  it  need  scarcely  be  said  that  the  author  was  not 
then  inventing  either  the  process  or  the  word,  but  was  only  describing 
a  process  then  well  known  in  the  City  of  London  and  elsewhere,  and 
giving  to  it  the  name  it  then  usually  bore. 


How  recon- 
struction -  1  r>      1  1  1  •  c 

distinguished    ^.nd  a  mere  sale  of  the  undertaking  or  a  company  out  and  out  to 


It  has  always  been  customary  to  ditlerentiate   "  reconstruction " 


from  mere 
sale. 


another  concern  without  any  provision  for  the  shareholders  of  the 
selling  concern  becoming  shareholders  in  the  purchasing  concern. 
Reconstruction,  again,  has  always  been  distinguished  from  amalga- 
mation, which,  as  appears  below  (p.  1481),  involves  the  transfer  of 
the  concern  of  an  existing  company  to  another  existing  concern  not 
formed  to  take  over  the  amalgamating  concern.  This  distinction  has 
been  recognized  more  than  once  by  the  Courts.  Thus,  in  Hooper  v. 
Western  Counties  Telephone  Co.,  68  L.  T.  78,  Chitty,  J.,  had  occasion 
to  consider  the  meaning  of  the  term  "  reconstruction  "  in  a  debenture. 
■'What  is  included,"  said  his  Lordship,  "in  reconstruction  by  persons 
conversant  with  company  law?  There  is  one  mode  of  reconstruction 
whicli  may,  perhaps,  be  said  to  be  within  the  strict  sense  of  the  term, 
that  is,  when  there  is  a  winding-up  order,  an  arrangement  with 
creditors  sanctioned  by  the  Court  under  the  Joint  Stock  Companies 
Arrangement  Act,  1870,  and  a  stay  of  the  winding-up,  upon  which 
the  old  company  having  reconstructed  itself  according  to  the  arrange- 
ment, would  re-commence  business  and  go  on  as  the  old  company. 
That  would  certainly  be  reconstruction  within  the  condition.  The 
company  would  still  continue  to  exist,  but  that,  and  that  alone,  would 
be  too  narrow  a  meaning  to  give  to  reconstruction  here.  The  usual 
mode  of  reconstruction  is  where  a  company  resolves  to  wind  itself  up, 
and  proposes  the  formation  of  a  new  company  which  is  to  consist  of 
the  old  shareholders,  and  to  take  over  the  old  undertaking,  the  old 
shareholders  receiving  shares  in  the  new  company.  In  that  case  the 
old  company  ceases  to  exist  in  point  of  law,  and  there  is  in  form  a  sale 
to  the  members  of  the  new  corporation.  But  the  company  is  in  sub- 
stance, and  ma}-  fairly  be  said  to  be  reconstructed.  It  may,  no  doubt, 
be  said  that  there  is  no  power  in  such  case  to  compel  dissentient  mem- 
bers to  come  in,  but  such  a  scheme  is  not  put  on  foot  until  it  has  been 
ascertained  practically  that  the  old  shareholders  will  come  in. 
Mr.  Palmer's  well-known  book  was  the  first  referred  to,  and  it  deals 
elaborately  with  reconstruction  Toth  ed.  pp.  640,  660).     He  says  the 
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teriii  used  is  only  applicable  where  a  new  company  is  started  to  take 
■over  the  business  of  an  old  company,  and  he  thinks  it  is  essential  to 
a,  scheme  of  reconstruction  that  a  new  company  should  be  formed. 
The  same  Avriter,  in  subsequently  dealing  with  amalgamation,  includes 
under  that  heading  the  case  of  a  sale  by  a  liquidating  company  of  its 
assets  to  another  existing  company  for  shares  in  the  latter  company. 
.  .  .  Reconstruction  is  mentioned  in  Mr.  Buckley's  book  as  sale  and 
transfer  of  the  assets  to  a  new  company,  but  that  is  obviously  not 
invended  to  be  exclusive.  Lindley,  L.  J.,  in  his  treatise,  says  that 
reconstruction  varies  from  amalgamation  in  that,  as  a  rule,  there  is 
■onl}'  one  transferring  company,  and  the  company  to  which  the  pro- 
perty in  question  is  transferred  is  practically  the  same  company,  with 
some  alterations  in  its  constitution.  That  appears  to  me  lo  afford  a 
clue  to  the  meaning  of  the  word,  as  used  in  a  case  like  the  present. 
.  .  .  The  present  case  is  that  of  a  comparatively  small  company 
joining  a  larger  company.  .  .  .  The  view  I  take  is  that  the  defen- 
dauf  company  has  not  undergone  reconstruction."  In  the  same  case 
his  [>ordship  pointed  out  that  the  terms  "reorganisation"  or  "recon- 
struction" are  not  words  of  art;  they  have  no  technical  meaning 
in  law. 

In  South  African  Supply  and  Cold  Storage  Co.,  (1904)  2  Ch.  268, 
Buckley,  J.,  had  to  consider  the  meaning  of  the  term  "reconstruc- 
tion," as  contrasted  with  the  term  "amalgamation."  "What,"  said 
his  Lordship,  "does  reconstruction  mean?  To  my  mind  it  means 
this:  an  undertaking  of  some  definite  kind  is  being  carried  on,  and 
the  conclusion  is  arrived  at  that  it  is  not  desirable  to  kill  that 
undertaking,  but  that  it  is  desirable  to  preserve  it  in  some  form,  an.1 
to  do  so,  not  by  selling  to  an  outsider,  who  shall  carry  it  on,  but  in 
some  altered  form  to  continue  the  undertaking  in  such  manner  as  the 
persons  now  carrying  it  on  may  substantially  continue  to  carry  it 
on.  It  involves,  I  think,  that  substantially  the  same  business  shall 
be  carried  on,  and  substantially  the  same  persons  shall  carry  it  on; 
but  it  does  not  involve  that  all  the  assets  shall  pass  to  the  new 
company,  or  that  all  the  shareholders  of  the  old  company  shall  be 
shareholders  in  the  new  compan3^  Substantially  the  business  and  the 
persons  interested  must  be  the  same.  Does  it  make  any  difference 
that  the  new  company  does  or  does  not  take  over  the  liabilities?  I 
think  not.  I  think  it  is  none  the  less  a  reconstruction  because,  from 
the  assets  taken  over,  some  part  is  excepted,  provided  that  sub- 
stantially the  business  is  taken,  and  it  is  immaterial  whether  the 
liabilities  are  taken  over  by  the  new  company  or  are  provided  for  by 
excepting  from  the  scheme  of  reconstruction  a  sufficient  amount  to 
answer  them.  It  is  not,  therefore,  vital  that  the  whole  assets  should 
be  taken  over,  or  that  the  liabilities  should  be  taken  over.  You 
have  to  see  whether  substantially  the  same  persons  carry  on  the 
same  business,  and,  if  they  do,  I  conceive  it  is  a  reconstruction." 
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There  arc  at  least  five  modes  of  recoustructing  a  company  lorined 
under  the  Companies  (Consolidation)  Act,  1908:  — 

1.  By  obtaining  a  private  Act  of  Parliament  reconsiruiting  tlu' 

company,  with  a  new  memorandum  and  articles  of  associa- 
tion, as  in  the  case  of  tJie  Narunch  Union  Life  Insurance  Co. , 
the  Commercial  Union  Assurance  Co.,  &c. 

2.  By  means  of  a  sale  sanctioned  by  the  Court  under  sect.  12U  of 

the  Act  (replacing-  tlie  provLsions  of  the  Joint  Stock  Com- 
panies Arrangement  Act,  1870).  See  further,  infra,  p.  1402, 
and  Part  II.,  Sect.  IV. 

3.  By  means  of  a  voluntiiry  winding-up  and  a  proceeding  under 

sect.  192  of  the  Act  (replacing  sect.  161  of  the  Act  of  1862 ). 

4.  By  means  of  an  exchange  of  shares  followed  by  a  voluntary 

winding-uji.     Infra,  p.  7.30. 

5.  By  means  of  a  sale  of  the  undertaking  before  winding-up  in 

consideration  of  shares  in  a  new  company,  followed  by  a 
voluntary  winding-up  and  distribution  of  such  shares.  But 
until  the  mischievous  decision  in  Bisgood  v.  Henderson's 
Transvaal  Estates  Co.,  (^1908;  1  Ch.  743  {nee  infra,  i).  14.j4j, 
has  been  overruled,  this  mode  of  reconstruction  is  not  prac- 
tically available. 


Reconstruction  under   Sect.   192  of  the   Act  of  1908. 

In  this  chapter  reconstruction  under  sect.  192  will  be  almost  e.xclu- 
sively  dealt  with.     That  section  provides  as  follows:  — 


Power  of 
liquidator 
to  accept 
shares,  &c. 
as  considera- 
tion for  sale 
of  property 
of  company. 


192. —  (1)  Where  a  eonipanj-  i.x  proposed  to  be,  or  is  in  course  of  being, 
wound  up  altogether  voluntarily,  and  the  wliole  or  part  of  its  business  or 
property  is  proposed  to  be  transferred  or  sold  to  another  company  (in  this 
section  called  the  transferee  company),  the  liquidator  of  the  first-mentioned 
company  (in  this  section  called  the  transferor  company)  may,  with  the  sanction 
of  a  special  resolution  of  that  company,  conferring  either  a  general  authority 
on  the  liquidator  or  an  authority  in  respect  of  any  particular  arrangement,, 
receive  in  compensation  or  part  compensation  for  the  transfer  or  sale,  shares, 
policies,  or  other  like  interests  in  the  transferee  company,  for  distribution 
among  the  members  of  the  transferor  company,  or  may  enter  into  any  other 
arrangement  whereby  the  members  of  the  transferor  company  may,  in  lieu  of 
receiving  cash,  shares,  policies,  or  other  like  interests,  or  in  addition  thereto, 
participate  in  the  profits  of  or  receive  any  other  benefit  from  the  transferee 
company. 

(2)  Any  sale  or  arrangement  in  pursuance  of  this  section  shall  be  binding 
on  the  members  of  the  transferor  company. 

(3)  If  any  member  of  the  transferor  company  who  did  not  vote  in  favour  of 
the  special  resolution  at  either  of  the  meetings  held  for  passing  and  confirming" 
the  same  expresses  his  dissent  therefrom  in  writing  addressed  to  the  liquidator,, 
and  left  at  the  registered  office  of  the  companj-  within  seven  days  after  the 
confirmation  of  the  resolution,  he  may  require  the  liquidator  either  to  abstaia 
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from  carrying'  the  resolution  into  effect,  or  to  purchuMe  his  interest  at  a  price 
to  be  determined  by  agreement  or  by  arbitration  in  manner  provided  by  this 
section. 

(4)  If  the  liquidator  elects  to  purchase  the  member's  interest  the  purcliase 
money  must  be  paid  before  the  company  is  dissolved,  and  be  raised  by  the 
liquidator  in  such  manner  as  may  be  determined  by  special  resolution. 

(5)  A  special  resolution  shall  not  be  invalid  for  the  purposes  of  this  section 
by  reason  that  it  is  passed  before  or  concurrently  with  a  resolution  for  winding 
up  the  company,  or  for  appointing  liquidators;  but,  if  an  order  is  made  within 
a  year  for  winding  up  the  company  by  or  subject  to  the  supervision  of  the 
Court,  the  special  resolution  shall  not  be  valid  unless  sanctioned  by  the  Court. 

(6)  For  the  purposes  of  an  arbitration  under  this  section  the  provisions  of 
the  Companies  Clauses  Consolidation  Act,  1845,  or,  in  the  case  of  a  winding-up 
in  Scotland,  the  Companies  Clauses  Consolidation  (Scotland)  Act,  1845,  with 
respect  to  the  settlement  of  disputes  by  arbitration,  shall  be  incorporated  with 
this  Act;  and  in  the  construction  of  those  provisions  this  Act  shall  be  deemed 
to  be  the  special  Act,  and  "  the  company  "  shall  mean  the  transferor  company, 
and  any  appointment  by  the  said  incorporated  provisions  directed  to  be  made 
under  the  hand  of  the  secretarj',  or  any  two  of  the  directors,  may  be  made  under 
the  hand  of  the  liquidator,  or,  if  there  is  more  than  one  liquidator,  then  of 
any  two  or  more  of  the  liquidators. 

A  reconstruction  under  .sect.    192,  above,  is  a  matter  of  ordinary   Reconstruc- 
occurrence.  and   may   be  resorted  to  with  advantage  in  a   variety  ^^^^^  common. 
of  cases,  of  which  the  following  are  examples:  — 

A.  Where   the  company   desires   to  do  something   which,   by   its   Examples, 
existing  constitution,  would  be  ultra  vires,  e.g. : — 

(1)  To  engage  in  some  business  or  obtain  some  powers  not  covered 

by  the  objects  set  forth  in  its  memorandum  of  association, 
and  it  is  considered  that  proceedings  under  sect.  9  of  the 
Act  (replacing  the  Companies  (Memorandum  of  Associa- 
tion) Act,  1890)  would  be  too  expensive,  or  would  involve 
too  much  delay,  or  would  not  be  successful. 

(2)  To  obtain  power  to  sell  its  undertaking,  there  being  no  power 

in  the  memorandum  to  do  so.     See  supra,  p.  .510. 

(3)  To  issue  preference  shares  having  a  priority  over  preference 

shares  already  issued  which  by  the  constitution  have  a  first 
preference,  or  to  alter  the  rights  attached  by  the  memo- 
randxiin  of  association  to  several  classes  of  shares  respec- 
tively, and  so  fixed  as  to  be  unalterable  without  the  sanction 
of  the  Court. 

B.  Where  a  company  desires  to  carry  into  effect  any  arrangement 
which  would  amount  to  a  reduction  of  capital  without  submitting 
to  the  stringent  conditions  prescribed  by  sects.  46 — 56  of  the  Act 
(replacing  the  Companies  Acts,  1867  and  1877),  upon  a  reduction  of 
capital,  e.g.:  — 

{1}  To  divide  part  of  its  paid-up  capital,  either  in  cash  or  in  specie, 
among  its  members. 
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(2)  To  reduce  the  liability  on  its  shares  which  are  only  in  part 

paid  up. 

(3)  To  extinguish  all  further  liability  on  such  shares. 

(4)  To  return  capital,  but  with  power  to  call  it  up  again. 

(5)  To  cancel  lost  capital. 

(6)  To  pay  off  a  member  or  members  desiring  to  retire. 

C.  ^^'here  the  company  has  exhausted  its  funds  and  is  satisHerl 
that  the  only  or  the  best  mode  of  raising  further  funds  is  to  recon- 
struct and  substitute  partly  paid-up  shares  for  its  fully  paid-up 
shares. 


Mode  in 
which  re- 
construction 
effected. 


Oase  A. 


Preliminary 
steps. 


New 
company. 


Issue  of 
notice. 


The  mode  in  which  the  reconstruction  is  carried  into  effect  is  as 
follows:  — 

In  case  A.  (1):  — 

Let  it  be  supposed  that  the  capital  of  the  existing  company  is 
100,000^.,  divided  into  10,0U0  shares  of  10^  each,  that  its  object  is 
to  work  a  particular  mine,  and  that  it  desires  to  have  power  to 
acquire  and  work  other  mines. 

The  directors,  having  satisfied  themselves  that  a  reconstruction  is 
expedient,  will  suggest  it  at  a  general  meeting  and  procure  a  reso- 
lution in  favom-  of  it  to  be  passed;  or,  as  is  sometimes  done,  they 
will  issue  a  circular  to  the  members  or  to  the  largest  holders  of 
shares  seeking  their  approval  of  the  plan,  or  informing  them  that 
the  plan  is  under  consideration. 

If  the  plan  is  favoiuably  received,  the  memorandum  and  articles  of 
a  new  company  will  be  prepared.  The  objects  of  such  new  company 
will  be  to  acquire,  take  over  and  carry  on  the  undertaking, 
property  and  liabilities  of  the  old  company,  and  to  acquire  and  work 
any  mines  and  mining  rights,  and  such  other  objects  as  may  be 
deemed  expedient.  The  capital  will  be  the  same  as  that  of  the  old 
company.  The  articles  will  authorize  the  directors  to  purchase  and 
undertake  all  or  any  part  of  the  property  and  liabilities  of  the  old 
company  upon  the  terms  of  an  agreement  therein  referred  to. 

Probably  by  the  articles  all,  or  some,  of  the  directors  of  the  old 
company  will  be  appointed  directors  of  the  new  company. 

The  draft  of  the  reconstruction  agreement  will,  at  the  same  time, 
be  prepared.     See  Form  771. 

Notice  will  then  be  issued  by  the  directors  of  the  old  company 
convening  an  extraordinary  meeting  of  that  company  to  consider 
certain  resolutions  which  will  be  set  forth  in  the  notice.  See 
Form  774. 

If  the  resolutions  are  passed  by  the  requisite  majority  at  the  first 
meeting,  a  second  one  will  be  called  to  confirm  them,  so  that  they  ma}- 
become  special  resolutions. 
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And  if  they  are  duly  conlirmed,  the  new  company  will  be  at  once  Special 
incorporated,  and  the  new  company,  and  the  liquidators  of  the  old  resolution, 
company,  will  execute  the  reconstruction  agreement.  liqiddators. 

The  agreement  will  provide  for  the  transfer  of  all  or  substantially  Ao-reement. 
all  the  property  of  the  old  company  to  the  new  company,  in  con- 
sideration of  the  new  company  undertaking  the  debts  and  liabilities 
of  the  old  company,  paying  the  costs  of  winding  it  up,  providing 
the  funds  necessary  to  purchase  the  interest  of  any  dissentient 
members,  and  allotting  to  every  assenting  member  of  the  old  com- 
pany one  share  in  the  new  company  in  respect  of  each  share  held 
by  him  in  the  old  company. 

If  the  matter  has  been  properly  managed,  the  chances  are  that  Dissentients, 
there  will  be  but  few  dissentient  members  (if  any).     The  funds  to 
pay  off  the  dissentients  will  be  provided  by  the  new  company  by 
borrowing  or  otherwise. 

The  property  of  the  old  company  will  in  due  course  be  made  over  Completion 
to  the  new  company,  which  will  allot  its  shares  as  provided  by  the 
agreement . 

The  debts  and  liabilities  of  the  old  company  (if  it  has  any)  will  be  Debts 
got  rid  of  as  soon  as  possible.     Many  of  the  creditors  will  probably  satisfied. 
agree  to  accept  the  liability  of  the  now  instead  of  the  old  company; 
the  rest  will  be  paid. 

As  soon  as  may  be  the  liquidators  hold  the  final  meetings  (sect.  195    Dissolution  of 
of  the  Act),  and  make  the  proper  return  to  the  registrar  (sect.  195  (3)  "    company, 
of  the  Act),  and  at  the  expiration  of  three  months  therefrom  (if  the 
winding-up  is  not  stayed  by  the  Court)  the  old  company  is  ipso  facto 
dissolved- 

Sect.   192,  it  will  be  observed,  authorizes  a  sale  sanctioned  by  ^a  General  or 
special  resolution  conferring  "  either  a  general  authority  on  the  liqui-  ^|^t^^o^lf''^to 
dators,  or  an  authority  in  respect  of   any  particular  arrangement."  liquidators. 
Sometimes  a  general  authority  is  given;  but  in  most  cases  it  is  limited 
to  a  sale  on  the  terms  of  a  particular  agreement. 

Instead  of  a  draft  agreement,  as  above,  it  is  not  uncommon  to  have  Provisional 
a  provisional  agreement  made  between  one  person  on  behalf  of  the  agreement. 
old  company  and  another  on  behalf  of  the  intended  new  company. 
In  such  case  the  resolution  will  authorize  the  liquidators  "  to  adopt " 
the  agreement. 

Of  course  the  arrangement  must  vary  according  to  the  eiroum-  variation » in 
stances  of  the  company  and  the  objects  of  the  reconstruction.  arrangement. 

Thus  in  cases  A.  (2)  and  (3),  supra,  p.  1435,  care  will  be  taken 
that  the  memorandum  and  articles  of  the  new  company  contain  the 
requisite  provisions. 

In  case  B.  (1):  — 

Suppose  that  the  shares  in  the  old  company  are  20Z.  fully  paid  up, 
and  that  it  is  desired  to  return  101.,  the  agreement  will  provide  that 
the  new  company  shall,  in  exchange  for  each  share  in  the  old  com- 
pany, allot  one  fully  paid-up  101.  share  in  the  new  company,  and 
pay  the  sum  of  lOZ.  in  cash. 
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Or  suppose  that  the  object  of  the  reconstruction  is  to  divide  in 
specie  some  assets  of  doubtful  value,  e.g.,  debentures  of  some  other 
company.  The  new  company  will,  as  the  consideration  for  the  sale, 
ag-reo  to  allot  shares  to  the  members  of  the  old  company,  and  to  divide 
the  debentures  among-  them  pro  rata. 

In  case  B.  (2):  — 

Suppose  the  shares  in  the  old  company  are  2U/.  with  10/.  paid  up, 
and  it  is  desired  to  reduce  the  liability  to  51.  In  such  case,  one  151. 
share  in  the  new  company,  with  10/.  credited  a.s  paid  up,  will  be 
allotted  in  exchange  for  each  share  in  the  old  company. 

In  case  B.  (3):  — 

Suppose  the  shares  in  the  old  company  to  be  10/.  with  71.  paid  up, 
and  that  it  is  desired  to  extinguish  all  further  liability.  The  object 
will  be  attained  by  allotting  one  fully  paid-up  11.  share  in  the  new 
company  in  exchang-o  for  each  10/.  share  in  the  old  company. 

In  ease  B.  (4): — 

Suppose  the  shares  in  the  old  company  are  10/.  fully  paid  up,  antl 
that  it  is  desired  to  return  5/.  per  share,  but  with  power  t^  call  iv 
up  again.  .In  such  case  the  new  company  will  allot  one  of  its  10/. 
shares  credited  with  5/.  paid  up  and  also  pay  5/.  in  cash,  in  respect 
of  each  10/.  share  in  the  old  company. 

In  case  B.  (5):  — 

Suppose  the  shares  in  the  old  company  are  10/.  fully  paid  up,  and 
that  5/.  per  share  has  been  lost.  In  such  case  the  new  company  will 
allot  one  5/.  fully  paid  share  in  respect  of  each  share  in  the  old 
company. 

In  case  B.  (6): — 

Suppose  that  some  shareholders  wish  to  withdraw  their  capital,  and 
that  the  others  wish  to  allow  such  withdrawal,  an  agreement  can  be 
made  under  which  the  former  will  in  the  reconstruction  agree  to  take 
a  specified  amount  in  cash  or  shares  in  satisfaction. 

In  case  C:  — 

Suppose  that  the  shares  in  the  old  company  are  1/.  fully  paid  up 
(say  100,000),  and  that  it  is  considered  that  about  25,000/.  working- 
capital  would  suffice.  In  this  case,  the  shares  in  the  new  compam 
will  be  1/.  (100,000),  with  15s.  credited  as  paid  up,  and  every  member 
will  have  the  option  of  getting  one  of  these  shares  for  every  share  in 
the  old  company  held  by  him. 

This  (C.)  is  the  commonest  kind  of  reconstruction.     The  amount 

per  share  credited  varies.     Sometimes  it  is  as  much  as  17s.   6^., 

sometimes  less,  according  to  the  requirements  of  the  new  company. 

New  company       In  cases  of  reconstruction,  the  new  company  very  commonly  takes 

commonly         ^j^^  ^^^^  ^f  ^.j^^  ^i^  q^^      This  is  permissible  under  sect.  8  (1)  of  the 
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Act.  See  supra,  p.  450.  Immediately  after  the  special  resolution  to  takes  the 
wind  up,  &c.  has  been  passed  by  the  old  company,  the  liquidators-  °  name, 
sign  the  proper  consent  to  the  reg-istration  of  the  new  company  by 
the  same  name.  Supra,  p.  1090.  The  new  company  is  registered 
by  the  old  name  the  same  or  next  day,  the  agreement  is  forthwith 
executed,  and  the  new  company  commences  business,  thus  avoiding 
any  stoppage.  Sometimes  the  name  is  slightly  varied,  and  sometimes 
a  perfectly  different  one  is  chosen  for  the  new  company. 

It  will  be  observed  that  sect.  192  only  authorizes  a  sale  to  a  com-  t^ale  must  be 
pany.    Hence  a  sale  to  an  individual,  who  is  to  form  a  new  company,    ^  company, 
and  make  such  profit  as  he  can  out  of  the  transaction,  is  not  valid. 
Bird  V.  Bird's  PatcMt  Sewage  Co.,  9  Ch.  358.    See  Form  740,  supra. 

But  an  agreement  with  some  person  purporting  to  act  on  behalf  of 
an  intended  company,  for  a  sale  to  him  as  such  agent  or  to  the  com- 
pany, may  be  valid  (Hester  c&  Co.,  44  L.  J.  (N.  S.)  Ch.  757). 

Sect.  161  of  the  Act  of  1862  did  not  require  that  the  sale  should  Sale  to 
be  made  to  a  company  registered  under  the  Act  of  1862.     The  sale    °^^^^ 

^       ■'         "  company. 

might  be  to  any  company,  English  or  foreign.  Irrigation  Co.  of 
France,  Ex  parte  Fox,  6  Ch.  183.  But  it  has  been  decided  (Thomas 
V.  United  Butter  Cos.  of  France,  Limited,  (1909)  2  Ch.  484)  that 
under  the  corresponding  section  (sect.  192)  of  the  new  Act  this  cannot 
be  done,  for  a  foreign  company  is  not  a  'company"  as  defined  by 
sect.  285  of  the  Act.  This  oversight  on  the  part  of  the  Legislature 
involves  a  grave  inconvenience  which  will  have  to  be  remedied. 

The  sale  and  transfer  to  tlie  new  company  need  not  be  of  the  whole  Sale  of 
business,  it  may  be  of  only  a  portion.  R.  v.  City  and  Count//  Invest-  po^^ion. 
ment  Co.,  13  Ch.  D.  481. 

It  was  held  in  Clinch  v.  Financial  Corporation,  4  Ch.  120,  that  As  to  selling 
upon  a  sale  under  sect.  161,  it  was  ultra  vires  to  provide  that  if  the  capital, 
assets  sold  should  not  produce  a  sum  sufficient  to  pay  up  a  specified 
amount  on  the  shares  to  be  allotted  as  part  of  the  consideration,  the 
liquidators  of  the  selling  company  shoidd  make  good  the  deficiency 
by  making  a  call.  But  it  is  not  easy  to  reconcile  that  construction 
of  sect.  161  with  subsequent  cases.  What  the  section  contemplated 
was  the  sale  of  the  company's  "property,"  and  it  has  been  laid  down 
in  several  cases  that,  in  a  winding-up,  the  uncalled  capital  is  part  of 
the  property.  Webb  v.  Whiffin,  L.  R.  5  H.  L.  735;  Birch  v.  Cropper, 
14  App.  Cas.  545.    It  is  a  statutory  debt  due  to  the  company. 

Why,  then,  could  there  not  be  a  sale  under  sect.  161  (now  sect.  192) 
of  such  property,  or  a  provision  for  calling  it  up  and  handing  over 
the  proceeds?  It  has  been  held  that  such  a  provision  is  free  from 
objection  when  the  sale  was  under  sects.  95  (now  sect.  151)  and  133 
(now  sect.  180),  and  the  call  is  to  be  made  in  order  to  provide  for 
payment  of  debts.  Bank  of  South  Australia  (2),  (1895)  1  Ch.  578. 
Moreover,  it  would  seem  from  New  Zealand,  dc.  Co.  v.  Peacock, 
(1894)  1  Q.  B.  622,  that  a  call  may  be  made  just  before  the  winding- 
up,  and  that  the  capital  thus  called  can  then  be  included  in  the  sale. 

An  agreement  under  the  section  may  now — having  regard  to  the 
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Liquidators 
may  be 
directed  tu 
adopt  agree- 
ment. 

Agreement 
may  provide 
for  allotment 
of  shares  to 
laembers 
directly. 


May  givv 
option. 


Limit  of  tinio. 


May  empower 
litiuidators  to 
sell  unelaimed 
shares. 


Sale  for  partly 
paid  shares. 


altered  form  of  the  underwriting  commLssion  section,  sect.  89  (1) — 
provide  for  underwriting-.  Barrow  v.  Parh/ffa  Mines.  (1909)  2  Ch. 
658. 

An  agreonionL  adopted  by  tlie  liquidators  of  a  company  pursuant 
to  the  direction  of  the  company,  given  by  virtue  of  sect.  161  (now 
sect.  192),  has  been  held  valid.  Southall  v.  British  Mutual  Life 
Assurance  Society,  11  Eq.  65;  6  Cli.  614. 

The  agreement  may  provide  for  the  allotment  of  the  shares,  &c. 
being  made  directly  to  the  members  of  the  compan}-  being  wound  up 
(see  City  and  County  Investment  Co..  13  C.  Div.  475;  Burdett-Coutts 
V.  True  Blue  (Hannnn's)  Gold  Mine,  (1899)  2  Ch.  616),  or  to  the 
liquidator  or  his  nominees  to  the  intent  that  the  shares  may  bo  dis- 
tributed among  the  members.  In  such  case  the  liquidator  is  entitled 
to  object  to  an  allotment  to  him  instead  of  his  nominees.  Dyctt's 
case,  43  T;.  T.  85;  National  Standard  Life  Insurance  Co.,  27  T.  L.  R. 
271. 

It  may  be  framed  so  as  to  give  to  each  member  the  option  of  coming 
in  and  claiming  an  allotment  of  his  proportion  of  shares  in  the  nev\ 
company.     Postlethwaite  v.  Fort  Philip  Co.,  43  C.  D.  452. 

And  it  may  limit  a  time  within  which  that  option  must,  if  at  all,  be 
exercised.  S.  C.  :  Burdett-Couits  v.  True  Blue.  dc.  Mine,  supra. 
It  is  no  objection  where  a  time  is  so  limited  that  some  members 
may,  by  illness  or  absence  abroad  or  inadvertence,  be  prevented  from 
dissenting  or  sending  in  claims  in  time.  See  case  last  mentioned.  If 
no  time  is  limited,  the  option  must  be  exercised  within  a  reasonable 
time.  S.  C,  and  Weston  v.  New  Guston  Co.,  60  L.  T.  805;  64  H.  L. 
815;  Zuccani  v.  Nacupai  Co.,  61  L.  T.  176.  What  is  a  reasonable 
time  for  exercising  the  option  must  depend  on  the  character  of  the 
property  and  on  the  circumstances;  but  where  the  property  is  of 
a  speculative  character  (e.g.,  a  mine),  and  those  who  claim  must 
pay  or  come  under  a  liability  to  pay  calls,  the  Court  is  very  ready  to 
exclude  a  claimant  who  does  not  come  in  promptly. 

If  the  option  is  exercised  in  due  time,  but  the  liquidator  fails  tO' 
allot  the  shares,  and  disposes  of  them  elsewhere,  the  Court  has  no 
jurisdiction  in  the  winding-up,  even  when  under  supervision,  to 
award  damages  against  the  liquidator.  Hill's  Waterfall,  dc.  Co., 
( ISOe'i  1  Ch.  947.  But  in  an  action  an  allottee  may  be  declared  a 
trustee  for  the  old  shareholder.  Booney  v.  Stanton,  17  T.  L.  R.  272. 
The  agreement  may  also  provide,  although  it  is  not  essential  to  make 
such  a  provision,  that  the  shares  not  taken  up  pursuant  to  the  option 
may  be  sold  by  the  liquidator,  and  the  proceeds  held  for  the  persons 
who  could  have  claimed.  Postlethwaite  v.  Port  Philip  Co.,  43  C.  D. 
452. 

A  sale  under  sect.  161  (now  sect.  192)  (or  under  a  power  in  the 
memorandum),  if  the  context  or  the  articles  do  not  confine  the  sale 
to  one  for  fully-paid  shares — Mason  v.  Motor  Traction  Co.,  (1905 » 
1  Ch.  419)  may  be  made  in  consideration  of  shares  that  are  only  in 
part  credited  as  paid  up.      City  and  County  Investment  Co.,   13. 
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C.  Div.  475;  Imperial  Mercantile  Credit  Association,  12  Eq.  504; 
Hester  d  Co.,  44  L.  J.  (N.  S.)  Ch.  757;  Postlethwaite  v.  Port 
Philip  Co.,  43  C.  D.  452.  But  in  such  case  the  liquidator  should 
take  care  tliat  the  shares,  if  uot  fully  paid  up,  are  not  allotted  to  him, 
but  direct  to  the  shareholders,  otherwise  he  may  find  himself  in- 
volved in  liabilities  which  he  never  contemplated.  Dyetfs  case, 
43  L.  T.  85;  Nationul  Standard  Life  Assurance  Co.,  27  T.  L.  K.  27. 
As  to  a  sale  under  a  power  in  the  company's  memorandum,  see, 
however,  pp.  510,  511,  supra,  and  pp.  1452  et  seq.,  infra. 

No  provision  is  made  by  the  section  as  to  the  mode  of  distribution  How  shares  to 
of  the  shares  or  other  consideration  received  or  receivable  from  the 
purchasing  company,  and  in  the  absence  of  such  a  provision  it  has 
been  held  that  the  distribution  must  be  in  accordance  with  sect.  133 
of  the  Act  of  18G2  (now  sect.  186).  Griffith  v.  Paget,  5  C.  D. 
894. 

That  section  provides  that  the  property  of  the  company  shall  be 
applied  in  satisfaction  of  its  liabilities  pari  pasm,  and  subject  thereto 
shall,  unless  it  is  otherwise  provided  by  the  regulations  of  the  com- 
pany, be  distributed  amongst  the  members  of  the  company  according- 
to  their  rights  and  interests  in  the  company,  and  the  liquidator  is 
empowered  to  make  calls  inter  alia  for  the  adjustment  of  the  rights 
of  the  contributories  amongst  themselves,  and  is  directed  to  pay  the 
debts  of  the  company  and  adjust  the  rights  of  the  contributories 
among  them>selves. 

What  then  are  the  rights  in  winding-up  ? 

If  all  the  shares  are  of  one  class,  and  the  same  amount  is  paid  up 
ihereon,  the  assets  available  will  be  distributed  in  proportion  to  the 
shares  held;  but  if  some  shares  are  pd  up  to  a  greater  extent  than'' 
others,  or  if  some  have  a  preferential  right  as  regards  capital,  the 
assets  must  be  distributed  in  accordance  with  the  general  rules  above 
referred  to;  and  if  in  order  to  adjust  the  rights  a  call  is  necessary, 
it  must  be  made,  and  in  making  such  distribution  the  shares  in  the 
company  must  be  treated  as  of  their  actual,  not  nominal,  value. 

The  agreement  may  and  sometimes  does  provide  in  general  terms 
that  the  share  consideration  shall  be  allotted  to  the  liquidator's 
nominees  to  the  intent  that  the  same  may  be  distributed  among  tlio 
members  in  accordance  with  their  rights  and  interests,  or  it  may  set 
forth  what  each  member  is  entitled  to  claim;  but  in  the  latter  case  a 
member  cannot,  without  his  consent,  be  given  less  than  his  strict  legal 
rights  - 

Thus,  if  there  are  preference  and  ordinary  shares,  both  ranking 
equally  in  winding-up,  it  is  not  prima  facie  allowable  to  provide  m 
the  agreement  that  the  former  shall  receive  preference  and  the  latter 
ordinary  shares  in  the  new  company,  for  their  right  is  to  rank  equally. 
Griffith  V.  Paget,  5  C.  D.  894;  6  C.  D.  514;  followed  by  C.  A.  in 
Simpson  V.  Palace  Theatre  (1893),  69  L.  T.  70. 

To  justify  such  a  provision  there  must  be  a  special  clause  in  the 
T,  4  z 
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articles  (see  supra,  p.  785 j,  or  special  meetings  of  the  class  under  a 
(;lause  on  the  lines  of  that  at  ]).  085,  stij)rn,  or  a  scheme  iind(>r  .soot.  120 
of  the  Act. 

Nevertheless,  even  in  the  absence  of  such  clauses,  it  may  some- 
times be  possible  to  depart  from  the  strict  legal  rights.  Thus,  suppose 
a  company  has  100  founders'  shares  of  11.  each  (worth  in  the  market 
,')00l.  eachj,  and  5,000  ordinary  shares  of  11.  each,  worth  par.  It  is 
desired  to  reconstruct  on  the  footing  that  the  shares  shall  all  l)e 
uiiiforiii,  and  that  500  shares  in  the  new  company  shall  bo  given  for 
each  founders'  share  in  the  old  c«mj)any.  Griffith  v.  Paget,  .nipra, 
forbids  such  an  arrangement.  But  it  may  be  effected  thus:  Form  a 
new  compan}'^  with  power  to  acquire  the  undertaking  of  the  old  com- 
])any  and  any  shares  in  the  capital  thereof.  Let  the  new  company 
enter  into  a  provisional  agreement  for  the  acquisition  of  all  the 
founders'  shares  on  the  terms  desired,  viz.,  500  of  its  own  for  each 
founders'  share,  and  then  let  the  old  coin))any  sell  its  undertaking 
tx)  the  new  company,  under  sect.  192  (replacing  sect.  161 ),  on  the 
footing  of  a  share  for  share  allotment,  the  new  company  undertaking, 
as  the  beneficial  owners  of  the  founders'  sliares,  fo  make  no  claim  in 
respect  thereof.  And  see  Beeston  Vneutmdic  Tyre  Co.,  W.  N.  (1898) 
;54,  distinguished  in  North-West  Argentine  Railway.  (1900)  2  Cli. 
882,  890,  infra,  p.  1443. 

Another  plan  commonly  adopted  is,  before  the  winding-n]).  to 
jtroeure  and  sign  an  agreement  as  to  the  mode  of  distribution.  If  the 
number  of  members  is  small,  the  agreement  can  be  made  between 
them  and  the  company;  if  the  number  is  large,  it  can  be  made 
between  some  one  purporting  to  contract  on  behalf  of  all  the  share- 
holders of  the  one  part  and  the  company  of  the  other  part,  and  can  be 
made  conditional  on  its  being  ratified  by  all  or  some  lai-ge  proportion. 
See  infra,  p.  1474. 

But  even  without  such  consent,  a  reconstruction  agreement  i)ro- 
viding  for  distribution  otherwise  than  in  accordance  with  the  legal 
rights  of  members  is  not  absolutely  ultra  vires,  and  accordingly, 
if  the  Court  is  satisfied  that  all  the  shareholders  have  assented,  it 
will  not  interfere  (Beeston  Pneumatic  Tyre  Co.,  W.  N.  (1898)  34),  for 
on  a  question  of  legality  a  provision  for  distribution  can  be  severed 
from  the  agreement  for  sale.  Wall  v.  London  and  Northern  Assets 
Corp.  (No.  1),  (1898)  2  Ch.  469.  But  the  evidence  must  be  clear  that 
the  members  do  consent,  and  accordingly  where  an  agreement  for 
reconstruction  provided  for  a  distribution  in  general  terms,  and  by  the 
preliminary  circular  it  appeared  that  a  distribution  otherwise  than  in 
accordance  with  the  legal  rights  was  intended,  the  Court,  in  the 
absence  of  evidence  of  an  unanimous  consent,  directed  the  liquidator 
to  disregard  the  circular,  and  divide  in  strict  accordance  with  legal 
rights.     North-West  Argentine  Railway  Co.,  (1900)  2  Ch.  882. 

Where  a  reconstruction  agreement  provides  for  distribution  other- 
wise than  in  accordance  with  the  legal  rights,  an  objecting  member 
who  desires  to  impeach  it  should  bring  an  action  and  apply  for  an 
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injunction,  as  in  Clinch  v.  Financial  Corporation,  4  Ch.  117,  supra, 
Form  739;  Griffith  v.  Paget,  5  C.  D.  894. 

If  the  agreement  is  not  open  to  objection  in  it.self ,  but  the  liquidator 
pioposes  to  distribute  otherwise  than  in  accordance  with  legal  rights, 
an  objecting  member  can  either  bring  an  action  or  apply  in  the 
winding-up  for  directions  to  the  liquidator.  North-West  Argentine 
Railway  Co.,  (1900)  2  Ch.  882. 

As  to  dissenting  members:  By  sect.  192  (3)  (sect.  161  of  the  Act  ot  Thne^to 
1862 ).  members  who  dissent  from  the  special  resolution  are  allowed 
seven  days  from  the  confirmation  of  the  resolution,  i.e.,  the  second 
meeting,  within  which  they  must  give  notice  of  dissent  in  writing. 
For  form  of  notice,  see  infra,  p.  1474. 

■'  It  is  of  the  highest  importance  for  a  person  having  a  right  to  join 
the  new  company  to  be  diligent  in  exercising  such  right."  Per 
Kav,  J.,  \Yeston  v.  New  Guston  Co.,  60  L.  T.  805.  He  will  disentitle 
himself  to  claim  the  new  shares  if  he  lies  by  to  see  whether  they  will 
rise  in  value.  Ibid.  A  fortiori,  if  the  company's  property  is  of 
changing  value,  e.g.,  a  gold  mine.    Zuccani  v.  Nacupai  Gold  Mining 

Co.,  61  L.  T.  180.  .         Till 

Where  the  scheme  gave  a  limit  of  a  fortnight,  Stirling,  J.,  held 
that  a  claim  to  exercise  the  option  more  than  two  months  after  came 
too  late.     Postlethwaite  v.  Port  Philip  Gold  Co.,  43  Ch.  D.  452. 

The  notice  of  dissent  should  not  merely  express  dissent,  but  should 
also  require  the  liquidators  either  to  abstain  from  carrying  the  resolu- 
tion into  effect  or  to  purchase  the  member's  interest.  Union  Bank  of 
Kinqston-upon-Uull,  13  C.  D.  808. 

It  has  been  held  that  a  notice  of  dissent  served  before  the  con- 
firmatory meeting  may,  if  not  withdrawn  or  returned,  be  a  vali<l 
notice  within  the  section.  London  S  Westminster  Bread  (7o.,  W.  N. 
(1890  )  3.  But  it  is  wiser  to  follow  strictly  the  terms  of  the  enactment. 
A  liquidator  has  power  in  special  cases  tx)  waive  notice  of  dissent 
within  the  seven  days.     Bradley  v.  Rhodesia  Consolidated,  (1910) 

2  Ch    95. 

If  an  objecting  member  fails  to  give  such  notice,  he  must  either  FaUure  to^ 
accept  the  benefit  offered  him  by  the  reconstruction,  i.e..  he  must  fj^^^^j^^^^";^ 
become  an  assenting  member,  or  else  he  entirely  loses  his  beneficial 
interest  in  the  old  company;  for  although  he  will  remain  entitled  to 
Ids  shares  in  that  company,  yet  they  are  shares  in  a  mere  husk  or 
shell,  for  the  whole  of  the  assets  of  the  old  company  are  made  over 
fo  the  new  company.  t,       , 

It  was  at  one  time  contended  that  if  a  dissentient  member  did  not  r>^-entient^^ 
express  his  dissent  within  the  prescribed  period  he  was  bound  by  the  ^_^^^  ^^,^^^^  .^^ 
.sale  or  arrangement,  and  was  consequently  under  an  obligation  to  new  company, 
accept  anv  shares  or  other  interest  in  the  purchasing  company  which 
were  therebv  to  be  allotted  to  him;  but  this  notion  was  very  soon 
exploded,  and  it  is  now  settled  that  the  provision  in  sect.  161  ^replaced 
by  sect    192),  that  the  sale  shall  be  binding,  merely  means  that  a 
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dissentient  member  cannot  impeach  the  sale.  He  must  either  assent 
or  dissent  in  the  prescribed  manner,  or  simply  lose  his  interest.  Los'.'^ 
case,  13  W.  E,.  883;  Higg's  case,  2  H.  &  M.  657;  Martin's  case, 
2  H.  &  M.  669;  Fox's  case,  6  Ch.  183;  Southall  v.  British  Mutual 
Life  Assurance  Soc,  6  Ch.  614;  Postlethwaite  v.  Port  Philip  Co., 
43  C.  D.  452;  Burdett-Coutts  v.  True  Blue  (Hannan's)  Gold  Mine, 
(1899)  2  Ch.  616:  De  Rosaz  v.  Anglo-Italian  Bank,  L.  R.  4  Q.  B. 
474. 

If  any  question  arises  as  to  whether  a  member  has  dissented  in 
time,  application  can  be  made  to  the  Court  having  jurisdiction  tO' 
wind  up  the  company  to  decide  the  point  under  sect.  193  of  the  Act. 
Union  Bank  of  Kingston-upon-Hull,  13  C.  D.  808.  In  that  case  the 
application  was  by  motion  as  contemplated  by  sect.  138  of  the  Com- 
panies Act,  1862  (sect.  193,  Companies  Act,  1908),  but  it  is  now 
usually  made  by  originating-  summons. 
How  value  Where  there  is  a  reference  to  arbitration  under  sect.  192  (3)  and  (6 

tainecf^^^'^  of  the  Act  of  1908,  it  res^s  with  the  arbitiator  to  fix  the  value.  In  doing 
this  the  arbitrator  should  no  doubt  consider  what  upon  a  cash  sal*' 
the  undertaking  would  fetch  as  a  going  concern,  having  due  regard 
to  its  debts  and  liabilities  and  to  all  the  circumstances  of  the  case, 
and  what  proportion  of  that  ea.sh  the  dissentient  interest  would 
represent. 

The  fact  that  the  new  company  has  given  a  large  sum  in  paid-up 
shares  affords  some  indication  of  value,  but  the  arbitrator  ought  not 
to  assume  that  the  shares  thus  given  are  worth  par.  Mysore  West 
Gold  Mining  Co.,  42  C.  D.  535.  Their  value  is  a  question  of  fact, 
to  be  determined  if  necessary  by  the  evidence  of  experts;  the  paid-up 
or  partly  paid-uj)  shares  given  on  a  reconstruction  are  sometimes 
worth  but  little  in  the  market;  and  evidence  of  this  kind,  that  the 
shares  are  only  saleable  at  a  low  figure,  goes  far  to  negative  the 
notion  that  the  nominal  value  of  the  consideration  represents  the 
actual  value  of  the  assets  sold. 

The  market  value  of  the  shares  in  the  selling  company  at  the  time 
of  the  reconstruction  is  again  no  certain  criterion  of  the  value  of  a 
dissentient  member's  interest.  Yet  it  often  happens  that  an  arbi- 
trator's valuation  is  found  to  accord  very  closely  with  such  market 
value . 

If  there  is  to  be  an  arbitration  it  is  to  be  carried  out  in  accordance 
with  sects.  128  to  134  of  the  Companies  Clauses  Consolidation  Act. 
1845  (8  &  9  Vict.  c.  16).  And  by  virtue  of  sect.  24  of  the  Arbitration 
Act,  1889,  that  Act  also  applies  except  so  far  as  is  inconsistent  with 
the  provisions  of  the  Act  of  1845.  See  Annual  Practice,  Vol.  2, 
"Arbitration  Act,  1889,"  and  notes. 

A  shareholder  who  has  agreed  to  arbitration  has  no  right  to 
examine  witnesses  under  sect.  115  (now  sect.  174,  Companies  Act, 
1908)  for  the  purpose  of  increasing  the  value  of  his  shares.  British 
Building  Stone  Co.,  (1908)  2  Ch.  450. 
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The  costs  of  the  arbitration  proceedings  are  in  the  discretion  of  the 
Court.  Re  Imperial  Mercantile  Credit  Association,  41  L.  J.  Ch. 
116.  If  the  liquidator  has  not  tendered  a  price,  the  arbitration  pro- 
ceedings will  not  be  at  the  peril  of  the  dissentient  shareholder  as  to 
costs,  but  the  costs  will  be  reserved.     Ihid. 

Care  should  be  taken  so  to  frame  the  agreement  that  dissentient  Seaurity  of 
members  shall  have  sufficient  security  for  the  payment  of  the  pur-  ^J^i^g^^be''^*^* 
chase  money  for  their  interests;  otherwise  there  will  be  risk  of  legal  regarded, 
proceedings.     See  infra,  Form  771,  clause  8;  B ester  (&  Co.,  44  L.  J. 
(N.  S.)  Ch.  757;  New  Flagstajf  Co.,W .  N.  (1889)  123. 

Where  the  selling  company  has  a  sufficiency  of  uncalled  capital, 
it  would  seem  from  the  above  cases  that  such  a  clause  is  unnecessary. 
It  may,  however,  be  doubted  how  far  this  is  consistent  with  the 
principles  laid  down  in  Clinch  v.  Financial  Corporation,  4  Ch.  120. 

It  was  for  many  years  generally  thought  that  the  right  of  a  member  Excluding 
bo  dissent  under  sect.  161  of  the  Act  of  1862  (192  of  new  Act)  could  ^^fj'^t^ 
by  apt  words  be  taken  away  by  the  articles  of  a  company,  and 
articles  of  association  for  many  years  frequently  contained  a  clause 
framed  on  that  footing.  Such  a  clause  first  came  under  considera- 
tion in  Foxs  mse,  6  Ch.  176.  In  that  case  it  Avas  inserted  imme- 
diately before  the  winding-up  resolution,  and  the  Court  considered 
that  it  was  then  too  late,  but  did  not  say  that  in  no  circumstances 
would  such  a  clause  be  valid.  However,  a  closer  scrutiny  of  sect.  161 
seemed  to  show  that  the  agreement  was  only  to  be  binding  subject 
to  the  proviso  as  to  dissentients,  and  this  being  so,  it  was  held  that 
the  articles  covdd  not  displace  the  proviso  or  deprive  the  members 
of  the  right  to  dissent  and  insist  on  payment  in  cash  in  accordance 
with  the  proviso.  See  Baring-Gould  v.  Sharpington  Pick,  dc. 
Syndicate,  (1899)  2  Ch.  80;  Pai/ne  v.  Cork  Co.,  (1900)  1  Ch.  308;^ 
and  see  Peveril  Gold  Mines,  (1898)  1  Ch.  122;  Bisgood  v.  Henderson 
d  Co.,  (1908)  1  Ch.  743;  and  infra,  p.  1454.  Perhaps,  however,  in 
arriving  at  this  conclusion  due  weight  was  not  given  to  two  material 
considerations :  — 

^1)  That  by  sect.  133  of  the  Act  of  1862  (sect.  186  of  the  Act  of 
1908)  the  property  of  the  company  in  a  voluntary  winding- 
up  (including  the  proceeds  of  sale  under  sect.  161)  is  to  be 
applied  in  satisfaction  of  its  liabilities  pari  passu,  and  sub- 
,  ject  thereto  shall,  unless  otherwise  provided  by  the  regu- 

lations [articles]  of  the  company,  be  distributed  among  the 
members  according  to  their  rights  and  interests.     So  that 
the  regulations  [articles]  are  made  supreme. 
(2)  That  the  right  of  dissent  is  obviously  a  right  reserved  for  the 
benefit  of  the  shareholders  individually,  and  is  therefore 
one  to  which  the  principle  embodied  in  the  maxim  Quilihet 
potest  renunciare  juri  pro  se  introducto  applies. 
It  may,  therefore,  be  held  hereafter,  on  fuller  consideration,  that 
the  articles  can  deprive  dissentients  of  their  rights  under  the  section. 
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Where  a  notice  is  .served  upon  arbitiutora  by  one  of  the  parties  li> 
the  arbitration  to  appoint  an  umpire,  they  are  "called  upon  to  act 
in  the  matter  of  the  arbitration  witliin  the  meanin^j  of  clause  (c)  ot 
Sclied.  I.  to  the  Arbitration  Act,  1889,  and  the  three  months  Avithin 
which  the  arbitrators  are  by  that  clause  bound  to  make  their  award 
run  from  the  service  of  that  notice  upon  them.  Baring-Gould  v. 
Sharping  ton,  dc.  Syndicate,  supra. 

A  member  who  has  duly  dis.sented  is  entitled  to  have  the  purcha.se- 
money  for  his  interest  paid  to  him;  and  to  enforce  this  rig-ht  when 
the  amount  has  been  ascertained,  he  has  a  right  of  action  against 
the  company.     De  Rosaz  v.  Anglo-Italian  Bank,  4  Q.  B.  462. 

No  interest  is  payable  upon  the  purchase-money  until  the  amount 
has  been  ascertained  and  a  demand  for  payment  made.  United 
States  Cable  Co.,  48  L.  J.  Ch.  665.     The  proper  rate  is  4  per  cent. 

A  dissentient  member  whose  interest  has  been  purchased  under 
sect.  161  does  not  thereby  escape  from  liability  towards  the  creditors 
of  the  company  which  is  being  wound  up.  So  it  wa.s  lield  in  Vitiing's 
case,  6  Ch.  601 ;  but  it  may  be  that  if  a  winding-up  order  is  not 
made  within  a  year  the  members  of  the  selling  company  ceaso  to  be 
under  any  liability  to  the  creditors.  City  and  County  JnveMment 
Co.,  13  C.  D.  475. 

This,  however,  is  by  no  means  clear,  for  there  is  nothing  in  the 
section  to  release  the  members.  No  doubt  the  agreement  after  a 
year  will  not  be  avoided  by  a  winding-up;  but  how  can  that  pre- 
vent an  unpaid  creditor  from  obtaining  a  compulsory  or  supervision 
order  of  the  old  company,  with  a  view  to  payment  out  of  the  capital 
which  was  uncalled  at  the  commencement  of  the  winding-up?  It 
is  conceived  that  the  liability  of  the  members  is  not  at  an  end  until 
the  dissolution  of  the  old  company,  or  until  the  creditors  have  become 
bound  by  novation. 

As  to  the  source  from  whence  the  funds  to  pay  dissentient  members 
are  to  come:  according  to  the  above  plan  the  new  company  is  bound 
by  the  agreement  to  provide  them.  It  is  necessary  to  impose  this 
obligation  on  the  new  company,  because,  by  the  agreement,  the  old 
company  is  to  sell  all  its  property.  Sometimes,  however,  as  in 
Form  771,  infra,  the  funds  are  in  fact  provided  by  the  sale  of  the 
shares  which  the  dissentients  might  have  claimed,  the  new  companj^ 
making  up  any  deficiency. 

A  mode  of  reconstruction  at  times  adopted  is  to  provide  by  the 
agreement  for  the  allotment  of  the  share  consideration  to  the  liqui- 
dators or  their  nominees,  instead  of  to  the  members  directly,  and 
not  to  insert  any  provision  requiring  the  new  company  to  pay  the 
dissentients.  In  such  case  the  agreement,  or  the  special  resolution 
sanctioning  the  same,  will  direct  the  liquidators  of  the  old  company 
to  raise  the  funds  to  pay  dissentients  by  the  sale  of  a  sufficient 
number  of  the  shares  in  the  new  company  to  be  allotted  pursuant 
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to  the  agreement,  and  to  distribute  the  residxie  of  such  shares  among- 
the  assenting  members.     The  result  in  either  case  is  the  same. 

As  to  creditor.s,  sect.  161  of  the  Act  of  1862  did  not  nor  doe.s  Position  of 
sect.  192  of  the  Act  of  1908  contain  any  provision  for  the  benefit  or  creditors, 
protection  of  creditors  except  the  concluding  paragraph  (sect.  192 
(5))  to  the  effect  that  if  an  order  is  made  within  a  year  for  tlie 
windiug'-up  of  the  company  by  or  subject  to  the  supervision  of 
the  Court,  such  resolution  shall  not  be  of  any  validity  unless  it  is 
sanctioned  by  the  Court. 

Hence  if  the  year  elapses  without  such  an  order  being  made,  the 
creditors  are  debarred  from  questioning  the  validity  of  the  agree- 
ment {Citi/  and  County  Investment  Co.,  13  C.  D.  482);  but  save  in 
this  respect  the  reconstruction  does  not  prejudice  the  creditor's  right 
to  be  paid,  and  accordingly  he  can,  if  the  company  does  not  pay  him 
off,  petition  for  the  winding-up  of  the  company  compulsorily  or 
under  supervision,  or  in  the  alternative  he  can,  by  virtue  of  sect.  19,S 
of  the  Act  of  1908,  apply  in  the  voluntary  winding-up  for  an  order 
restraining  the  liquidator  from  parting  with  the  assets  or  purchase 
consideration  under  the  agreement  without  first  providing  for  pay- 
ment of  his  debt  or  claim,  and,  if  needs  be,  he  can  bring  an  action 
for  the  purpose.  See  Lord  Elphinstone  v.  Monkland  Co.,  11  App. 
Cas.  332;  Opp&uhelmer  v.  Brithh  and  Foreign  Co..  6  (J.  I).  744; 
Gooch  V.  London  Banking  Assoc,  32  Ch.  D.  41. 

As  to  debentures  and  debenture  stock  holders,  they  are  not  in  a 
worse  position  than  other  creditors,  unless,  indeed,  their  securities 
are  so -framed  as  to  allow  of  a  reconstruction  without  their  consent. 
See  Part  III.  of  this  work,  10th  ed.  p.  356. 

The  winding-up  prmd  facie  renders  their  securities  enforceable, 
and  if  needs  be  the  Court  will  protect  them  by  the  appointmei«ii 
of  a  receiver  (Wallace  v.  Universal  Automatic  Machine  Co.,  {ISdii 
2  Ch.  547);  Victoria  Steamboats  Co.,  (1897)  1  Ch.  158;  for  this  is  a 
very  different  thing  from  a  sale  of  the  undertaking  in  the  ordinar)- 
course  of  the  company's  business,  the  company  being  kept  going. 
In  such  case  the  sale  may  be  valid  as  against  debenture  holders. 
Foster  \.  Borax  Co.,  (1901)  1  Cii.  326;  H.  H.  Vivian  S  Co.,  (1900) 
2Ch.  654, 

In  order  to  preclude  danger,  it  is  not  uncommon,  where  a  compan}'  Precautions 
which  has  issued  debentures  or  debenture  stock  desires  to  reconstruct.  ^«  regards 
to  obtain  in  the  first  place  an  agreement  by  the  holders  to  accept 
debentures  or  debenture  stock  or  preference  shares  of  the  new  corn- 
pan}^  in  satisfaction,  or  to  obtain  the  underwriting  of  sufficient  deben- 
tures or  debenture  stock  to  clear  off  any  who  object;  similarly,  when 
the  company  is  not  in  a  very  flourishing  position  the  consent  of  un- 
secured creditors  is  sometimes  sought  for  and  obtained  before  actually 
going  into  litj[uidation. 

But  generally  creditors  raise   no   objection   to    a     reconstruction.  Novation, 
especially  if  the  company  is  a  flourishing  one,  or  if  the  object  is  to 
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raise  further  funds  by  issuing  t-o  the  members  partly  paid  .shares;  and 
accordingh'  creditors  with  notice  that  the  liabilities  of  the  old  com- 
pany have  been  taken  over  l)y  the  new  company  usually  deal  with  the 
new  company  on  that  footing-,  and  in  the  result  novation  of  contract 
(i.e.,  an  agreement  to  accept  the  liability  of  the  new  company  instead 
of  the  liability  of  the  old  company)  is  readily  inferred.  See  as  to 
novation,  Family  Endotvmerit  Co.,  5  Ch.  118;  Conquest's  case,  1 
Ch.  D.  344;  Smith,  Knight  d  Co.,  4  Ch.  G71;  Ex  parte  Blood,  9  Eq. 
<)49,  and  Re  Manchester  and  London  Life  Assurance  Co.,  9  Eq.  649; 
also  sect.  7  of  the  Life  Assurance  Companies  Act,  1872. 

If  the  creditor  does  not  novate,  he  is  not  entitled  to  sue  the  new 
company  for  payment,  for  as  to  him  the  agreement  for  reconstruction 
is  res  inter  alios  acta:  supra,  p.  634.  It  is  for  the  old  company  and 
its  liquidators  to  enforce  the  agreement,  and  if  the  old  company  has 
l)een  dissolved  before  novation  the  creditor  who  has  not  novated  may 
lose  his  right.  Laiv  Courts  Chambei-s  Co.,  61  L.  T.  669,  Stirling,  J. 
But  a  liquidator  who  prematurely  dissolves  is  or  may  be  liable  in 
damages  (Pulsford  v.  Devenish,  (1903)  2  Ch.  625,  and  Neio  Zealand 
Joint  Stock,  23  T.  L.  R.  238),  for  he  ought,  before  dissolving,  to  take 
every  means  to  ascertain  what  claims  there  are  outstanding  against 
the  company.  See  also  sects.  188,  223  of  the  Companies  (Consolida- 
tion) Act,  1908,  and  Part  II.,  p.  724.  As  to  assets  accruing  after 
dissolution,  see  Henderson's  Nigel  Co.,  105  L.  T.  370. 
Notice  calling  q^i^^  validity  of  a  special  resolution  sanctioning  a  sale  or  arrange- 
nass  special  ment  under  sect.  192  (sect.  161,  Companies  Act,  1862)  essentially 
resolution.  depends  on  the  sufficiency  of  the  notices  given  convening  the  meet- 
ings. These  ought  to  give  the  members  either  direct  or  indirect 
notice  that  the  transaction  is  to  be  effected  under  sect.  192  (sect.  161, 
Companies  Act,  1862).  Imperial  Bank  of  China,  dc  v.  Bank  of 
Hindustan,  dc,  6  Eq.  91;  Ex  parte  Fox,  6  Ch.  176.  A  notice  which 
states  (inter  alia)  that  a  resolution  is  to  be  proposed  authorizing  the 
liquidators  to  sell  the  assets  to  another  company,  and  to  accept  com- 
pensation in  shares,  is  probably  sufficient;  but  the  usual  plan  now  is 
to  refer  expressly  to  the  section.  This  precludes  all  doubt.  Of 
course,  the  reference  to  sect.  192  may  be  either  in  the  notice  or  in 
the  accompanying  circular  (if  any). 

The  notice  miist,  as  required  by  sect.  69  of  the  Act  of  1908  (sect.  51 
of  the  Act  of  1862),  specify  the  proposed  resolution.  See  supra, 
p.  1092. 

It  mu.st  be  duly  served,  in  accordance  Avith  the  regulations,  a  suffl- 
cientl}'  long  time  before  each  meeting.     See  supra,  p.  1097. 

The  interval  between  the  two  meetings  must  be  at  least  fourteen 
clear  days,  and  not  more  than  one  calendar  month.  Supra,  p.  1096. 
If  the  meeting  is  called  to  reconstruct  and  wind  up  with  a  view 
thereto,  it  is  not  competent  to  the  meeting  to  drop  the  reconstruc- 
tion and  pass  a  naked  resolution  for  winding-up  (Teede  d  Bishop, 
Limited,  W.  N.  (1901)  52;  70  L.  J.  Ch.  409;  84  L.  T.  561),  unless, 
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indeed,  the  notice  points  to  such  an  alteration.  See,  however, 
Thompson  v.  Henderson  s  Transvaal  Estates  Co.,  (1908)  1  Ch.  765, 
in  which  it  was  held  that  where  the  notice  specified  several  resolu- 
tions, some  ultra  vires  and  some  intra  vires,  and  all  were  passed,  the 
latter  were  eifective  though  the  others  failed. 

In  Betts  d-  Co.  v.  Macnaghten,  (1910)  1  Ch.  430,  a  still  more 
liberal  construction  was  given  by  Eve,  J.,  to  a  notice  convening  a 
meeting  for  the  appointment  of  directors.     Supra,  p.  692. 

If  the  agreement  provides  for  any  payment  to  outgoing  directors  by  Compensa- 
way  of  bonus  or  compensation,  the  notice  must  make  due  disclosure,  directors 
Kaye\.  CroTjdon  Tramways,  (1898)  1  Ch.  358;  T lessen y.  Henderson, 
(1899)  1  Ch.  861;  Norwand,y  v.  Ind,  Coope  S  Co.,  (1908)  1  Ch.  84, 
supra,  p.  696. 

In  relation  to  a  reconstruction  the  requirements  of  the  Act  of  1908  H"w  far  Act 
must  be  borne  in  mind,  and  the  first  question  to  consider  is,  whether  applies, 
the  company  is  a  "  private  company  "  within  the  meaning  of  sect.  72 
of  tlie  Act  (appointment  of  directors). 

In  regard  to  tliis,  the  offer  of  shares  by  the  liquidator  to  the  share- 
holders of  the  selling  company  pursuant  to  the  reconstruction  agree- 
ment is  not  considered  an  offer  to  the  public,  and  accordingly,  if  the 
number  of  members  is  not  to  exceed  fifty,  and  the  articles  contain 
the  requisite  restrictions,  the  company  can  be  registered  as  a  private 
eonqmny.     In  the  result,  therefore — 

It  will  not  be  necessary  to  comply  with  sect.   72,  p.  6,  supra. 

Sect.  85,  supra,  as  to  allotment,  will  not  apply,  p.   10,  supra. 

Sect.  87,  as  to  commencing  business,  will  not  apply,  p.  21,  supra. 

Sect.  88,  as  to  making  returns  and  filing  contracts,  will  apply, 
pp.  610,  611,  supra. 

Sect.  89  (1),  enabling  the  company  to  pay  underwriting  commis- 
sion, will  apply,  pp.  279,  288,  supra.  Dominion  of  Canada  General 
Trading  Syndicate  v.  Brigstock,  (1911)  2  K.  B.  648;  and  see  Booth 
V.  New  Africander  Gold  Mining  Co.,  (1903)  1  Ch.  295. 

Sects  80  and  81  (as  to  disclosure  in  prospectuses)  will  not  apply, 
for  the  circular  to  the  members  is  not  a  prospectus  inviting  the  public 
to  subscribe  for  shares,  pp.  12,  178,  179. 

The  statutory  meeting  will  have  to  be  held,  but  the  preliminary 
report  need  not  be  forwarded  or  filed  (sect.  05  (10)). 

Where,  however,  a  prospectus  is  issued  or  a  statement  in  lieu 
thereof  filed  (sect.  82)— 

Sect.  72  must  be  complied  with.     See  supra,  p.  6. 

Sect.  73  must  be  complied  with.     See  supra,  p.  719. 

Sect.  85,  as  to  minimum  subscription,  must  be  complied  with;  and 
before  commencing  business  the  company  must  comply  with  sect.  87 
and  obtain  the  requisite  certificate  that  it  is  entitled  to  commence 
business,  p.  20,  supra. 

Sect.  88,  as  to  return  of  allotments  of  shares  and  filing  contracts, 
•will  apply,  pp.  610,  611,  supra. 
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Sect.  89.  as  to  uuderwriting-  commission,  will  apph  ,  p.  27'J.  saina . 

Sects.  8U  aud  81,  as  to  prospectus,  pp.  179,  1G7,  supra,  and 

Sect.  83,  as  to  not  vai-viiiij-  contract  before  statutory  meeting-,  will 
apply,  p.  324,  supra. 

It  frequently  happens  that  the  reconstruction  of  a  company  is 
effected  in  order  to  raise  further  sums  by  inducing-  the  members  of  the 
selling-  company  to  take  up  partly  paid  shares  in  the  new  company  in 
respect  of  the  shares  held  by  them  in  the  old  company,  and  in  such 
cases  the  question  of  underwriting-  maj'  be  of  great  importance,  for 
the  success  of  the  reconstruction  may  depend  largely  on  whether  the 
whole  of  the  share  consideration  can  be  placed.  Thus,  if  it  is  neces- 
sar}^  to  pruvide  20,000/.  for  payment  of  debts  and  for  working-  capital, 
and  it  is  proposed  on  the  reconstruction  to  issue  200,000  il.  shares, 
each  credited  with  18s.  as  paid,  it  is  obvious  that,  unless  all  are 
taken  up,  the  20,000/.  will  not  bo  provided. 

To  g-et  the  shares  underwritten  in;iy  therefore  bo  of  great  import- 
ance when  there  is  any  danger  that  the  members  will  not  take  them 
all  up.  But,  as  sect.  8  of  the  Companies  Act,  1900,  stood,  it  was  no 
easy  matter  to  provide  for  such  underwriting.  Burrows  v.  Matabele 
Gold  Beefs,  (1901)  2  Ch.  23;  Booth  v.  New  Africander  Mining  Co., 
(1903)  1  Ch.  295. 

The  language  of  that  section  has,  however,  been  altered  in  the  cor- 
responding- section  of  the  Act  of  1908,  s.  89.  The  words  in  the  first 
line  "upon  any  offer  of  shares  to  the  ptiblic  "  disappear,  and  with 
them  disappears  the  diffictilty  of  utilizing  the  powers  of  the  section 
for  the  purposes  of  a  reconstruction.  See  Barroio  v.  Paringa  Mines, 
(1909;  2  Ch.  658;  Dotninion  of  Cmiadtt  General  Trading  Syndicate 
V.  Brigstock,  (1911)  2  K.  B.  648. 

As  to  filing-  the  agreement  with  the  Registrar  of  Companies. 
Where  the  reconstruction  agreement  provides,  as  it  usually  does,  for 
the  allotment  of  shares  credited  as  fully  or  partly  paid  up,  sect.  88  of 
the  Companies  Act,  1908,  must  be  complied  with,  by  filing,  within  one 
month  after  allotment  of  any  shares  pursuant  thereto,  a  contract  con- 
stituting the  title  of  the  allottees  to  sucli  allotment,  and  the  other 
returns  in  the  section  mentioned  made:  infra,  i).  1469.  It  is  not  clear 
that  the  reconstruction  agreement  itself  "  constitutes  the  title  "  of  the 
allottees,  for  they  are  not  parties  to  it;  and  accordingly  it  is  generally 
deemed  expedient  before  allotment  to  sign  a  further  contract  between 
the  company  and  the  allottees,  or  a  trustee  for  them,  providing  for  the 
allotment,  to  them,  and  then  to  file  this  aud  the  reconstruction  agree- 
ment within  the  month. 

The  penalties  for  not  complying  with  the  requirements  of  sect.  88 
of  the  Act  of  1908  are  very  heavy — 50/.  for  every  day's  default — 
and  it  seems  better  to  avoid  any  risk. 

Where  a  quotation  on  the  Stock  Exchange  is  to  be  applied  for,  it 
is  necessary  in  the  tiled  agreement  to  give  the  dezioting  numbers  of 
the  shares,  and  it  may  be  as  well  to  do  this  in  all  cases. 
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As  the  agreement  to  be  tiled  is  to  be  in  writing-,  it  must  be  .signed 
or  sealed  by  all  parties.  ^^^^^  ^^^^ 

The  agreement  having-  been  carried  into  effect,  the  liquidator  ^"^J^^^^^ 
should  take  the  necessary  steps  to  dissolve  the  company,  and  with  a 
view  thereto  should  make  out  his  account  as  required  by  sect.  195  of 
the  Act  of  1908,  and  should  call  the  final  meeting-,  lay  the  account 
before  it,  and  then  make  the  required  returns  to  the  Registrar, 
whereupon,  at  the  end  of  three  months,  the  company  will  be  deemed 
to  be  dissolved.  But  sect.  223  of  the  Act  must  be  borne  m  mind,  for 
under  that  section  an  order  may  within  two  years  be  made  declaring 
the  dissolution  void.      Spottiswoocle,  Dixon  and    Hunting,  (1912) 

1  Ch.  410. 

The  dissolution  will  preclude  any  application  for  a  winding-up 
order  {Pinto  Silver  Mini^ig  Co.,  8  C.  D.  273;  London  d  Caledonian 
ri879),  11  C.  D.  140;  Schooner  Fond  Coal  Co.  (1888),  W.  N.  70). 
unless 'the  application  is  made  within  the  three  months  (Croolchaven 
Mining  Co.,  3  Eq.  69;  Whiteley  Exerciser,  Limtd.  v.  Gamage,  (^898) 

2  Ch.  405),  and  any  action  against  the  old  company  or  its  liquidator 
or  directors  for  the  purpose  of  further  winding  up  its  affairs.  Coxon 
V.  Gorst,  (1891)  2  Ch.  73.  But  the  Court  may,  it  seems,  with  the 
consent  of  the  Crown,  direct  the  liquidator  to  distribute  assets  accru- 
ing subsequently  to  the  dissolution.  Henderson's  Nigel  Co.,  105 
L.  T.  370.     See  further.  Part  II. 

It  must  be  borne  in  mind  that  where  the  ne\^•  company  takes  over 
the  whole  of  the  assets  of  the  old  company,  those  assets  will  include 
any  rio-ht  of  action  by  the  old  company  against  its  directors  for  mis- 
feasance {Park  Gate  Waggon  Co.,  17  C.  D.  239;  Woody.  Woodhouse, 
(1896 )  W.  N.  4),  and  the  new  company  may  accordingly  take  i;;te])s 
to  enforce  that  right. 

The  liquidators,  in  a  winding-up  for  the  purpose  of  reconstruction,  Remmiera- 
generally  act  without  remuneration,  or  for  a  small  fee.  liquidators. 

Where  the  special  resolution  sanctioning  an  agreement  for  a  sale  confirmation 
under  sect.  192  is  invalid  for  want  of  proper  notice  or  otherwise,  the  of  mvahd 
transaction  can  nevertheless  be  confirmed.     Foxs  case,  6  Ch.  1/6. 
In  order  to  effect  this,  the  liquidators  must  call  the  necessary  meeting 
and  procure  the  members  to  pass  proper  special  resolutions. 

It  will  be  remembered  that  sect.  192  (5)  provides  that  if  an  order  Order  to 
be  made  within  a  year  for  the  winding-up  the  company  by  or  subject 
to  tlie  supervision  of  the  Court,  the  resolution  shall  not  be  of  any 
validity  unless  sanctioned  by  the  Coui-t.  The  Court  cannot  m  such 
a  case,  it  has  been  held,  give  the  requisite  sanction  before  the  wind- 
ing-up order  {Calluo  Bis,  42  C.  Div.  169),  the  policy  of  the  Act 
being  to  protect  creditors  by  reserving  their  rights.  Sometimes, 
in  order  to  preclude  danger,  a  supervision  order  is  at  once  obtained 
and  the  sanction  asked  for.  Neio  Flagstaff  Co..  W.  N.  (1889)  123. 
[But  query  whether  Calkio  Bis.  ubi  supra,  was  rightly  decided.. 
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Any  company,  though  not  formed  or  registered  under  the  Act  of 
1862,  if  capable  of  being  registered  under  that  Act,  may  effect  a 
reconstruction  under  sect.  192.  In  order  to  do  this  it  will  register 
under  the  Act,  and  the  reconstruction  may  then  be  carried  into  effect 
as  above  mentioned.  It  is  no  objection  that  the  registration  was 
made  expressly  with  a  view  to  "winding-up  and  selling  under  sect.  192 
Southall  V.  British  Mutual  Life  Assurance  Society,  6  Ch.  614,  C.  A 

Section  192  is  only  applicable  in  a  purely  voluntary  winding-up 
Haford  Hotel,  W.  N.  (1868)  86.  "Altogether  voluntarily"  arc  the 
words  of  the  section.  But  in  a  winding-up  by  or  under  the  super- 
vision of  the  Court  a  reconstruction  may  be  effected  by  a  sale  under 
sect.  151  of  the  Act  to  a  new  company,  for  under  that  section  the 
Court  has  powers  at  least  as  extensive  as  those  conferred  by  sect.  192 
on  a  liquidator.  Agra  and  Master  man'' s  Bank,  12  Eq.  ;i09;  15 
W.  R.  554;  Imperial  Mercantile  Credit  Association,  12  Eq.  504; 
Cambrian  Co.,  48  L.  T.  114.  Where  a  company  gets  into  diffi- 
culties a  reconstruction  and  an  arrangement  with  creditors  under 
sect.  120  (replacing  the  provisions  of  the  Joint  Stock  Companies 
Arrangement  Act  of  1870)  are  not  uncommonly  effected  at  the  same 
time.     See  infra,  p.  1492. 

A  reconstruction  by  exchange  of  shares  followed  by  a  voluntary 
winding-up  is  another  mode  of  reconstruction  which,  in  special  cases, 
is  preferable  to  a  proceeding  under  sect.  192,  e.g.,  where  it  is  desired 
to  reconstruct  on  a  basis  which  would  be  in  contravention  of  the 
rule  established  in  Griffith  v.  Paget,  supra,  p.  1441  ;  see  Form 
790,  infra,  p.  1476  ;  for  instance,  where  the  capital  consists 
of  preference  shares  and  ordinary  shares,  and  there  is  no  clause 
in  the  articles  like  clause  153,  supra,  p.  785,  and  it  is  desired 
to  reconstruct  on  the  footing  that  in  the  new  company  ;the 
preference  shareholders  shall  get  preference  shares  and  the 
ordinary  shareholders  shall  get  ordinary  shares,  or  that  both 
classes  shall  get  ordinary  shares  in  the  new  company  in  proportion 
to  their  market  value  and  not  in  proportion  to  their  nominal  amount. 
In  such  cases  it  is  sometimes  possible  to  carry  the  thing  through  by 
an  agreement  for  exchange  to  be  ratified  by  all  the  shareholders. 
When  all  have  ratified  the  agreement,  the  new  company  allots  the 
shares,  and  then  the  old  company  goes  into  liquidation,  and  the 
new  company,  as  the  owner  of  all  the  shares  in  the  old  company, 
calls  for  and  takes  a  conveyance  of  the  assets  of  the  old  company 
and  clears  off  its  liabilities. 


Reconstruc- 
tion and 
amalgama- 
tion by  sale 
under  power 


Reconstruction  and  Amalgamation  by  Sale  under  a  Power  in 
the  Memorandum. 

Another  mode  of  effecting  a  reconstruction  or  amalgamation  has 
been  frequently  adopted  with  success  during  the  last  twenty  years, 
viz. :  — 

(1.)  To  sell  the  company's  undertaking  under  a    power    in    its 
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memorandum  of    association    for  paid-up  shares  in  a  new  ;.^^Xrof 
company  to    be    allotted    to    the    selling  company  or    its  associatiou. 
nominees ; 
(2.)  Subsequently  to    resolve    on    a  voluntary   winding-up,  and 
pursuant  to  a  power  in  the  articles,  to  authorize  the  liqui- 
dator, after  paying  or  providing  for  the  debts  and  liabdities, 
to  distribute  the  surplus  proceeds  of  sale,  namely,  the  shares 
amongst  the  members  of  the  company  according  to  their 
rights  and  interests. 
This  course  can  only  be  adopted  when  the  memorandum  of  asso- 
ciation contains  the  requisite  power  (supra,  p.  510)  to  sell  the  under- 
taking for  shares,  and  the  articles  contain  the  requisite  power  to 
distribute  assets  in   kind   {supra,  p.   785).      The  sale  having  been 
made,  the  old  company  will  pass  a  resolution  to  wind  up  and  to 
distribute  the  shares  in  kind.     See  supra,  p.  1128,  Form  517. 

This  plan  is  best  smted  to  cases  in  which  tlie  shares  to  be  distri- 
buted are  fully  paid  up. 

For  Form  of  Agreement  for  Sale,  see  supra,  p.  371  ;  and  for 
resolution  approving  same,  see  Form  787,  infra,  p.   1474. 

Eeconstruction  on  these  lines  was,  in  many  cases,  found  preferable 
to  proceeding  under  sect.  161  of  the  Act  of  1862  (sect.  192  of  Act  of 
1908);  for  example,  in  cases  in  which  it  was  desired  to  reconstruct 
conditionally  on  the  new  company  finding  further  capital  by  the  issue 
of  shares  or  debentures,  or  conditionally  on  the  selling  company 
coming  to  some  specified  arrangement  with  its  debenture  holders. 
In  such  cases  the  agreement  for  sale  reserved  power  to  rescind  if 
the  condition  was  not  fulfilled  within  a  specified  time,  and  in  case 
of  rescission  the  selling  company  could  then  continue  its  business; 
whereas,  if  it  proceeded  under  sect.  161,  that  would  not  have  been 
feasible,  for  it  would  have  passed  into  liquidation. 

So,  in  the  case  of  amalgamation,  if  several  companies  agreed  to 
sell  their  undertakings  to  a  new  company,  or  to  one  of  the  amalga- 
mating companies  conditionally  on  the  purchasing  company  placing 
further  capital  or  complying  with  some  other  condition;  if  the  con- 
dition was  not  fulfilled  the  agreements  could  be  rescinded  and  the 
several  companies  continue  their  business. 

There  was  a  further  advantage  in  adopting  this  mode,  in  that  it 
enabled  the  company  or  companies  to  avoid  the  danger  arising  from 
the  provisions  of  sect.  161  in  favour  of  dissentient  members,  for  that 
section  has  not  uncommonly  been  used  by  dissentients  for  black- 
mailing purposes.  And  the  costs  of  an  arbitration  are  in  some 
cases  capable  of  being  run  up  to  a  very  large  sum.  In  one  case 
they  amounted  to  10,000?.,  or  thereabouts. 

A  sale  followed  by  liquidation  is,  moreover,  much  less  likely  to 
prejudice  a  going  concern  than  a  liquidation  followed  by  a  sale. 

There  was  ample  authority  for  adopting  this  mode  of  reconstruc- 
tion or  amalgamation.    Thu3S,  in  Cotton  v.  The  Imperial  and  Foreign 
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Agencf/  and  Jnvestm.ent  Corporation,  (1892j  3  Ch.  454,  where  buuIi 
a  mode  was  adopted,  Cliitty,  L.  J.  (then  J.),  refused  au  injunction 
to  restrain  the  company  from  acting-  on  tlie  agreement  for  sale  to 
the  new  company,  liolding-  that  the  agreement,  made  as  it  was  under 
the  power  contained  in  the  company's  memorandum  of  association, 
was  valid,  notwithstanding  that  it  was  made  in  contemplation  of 
a  voluntary  Avinding-up  and  distribution,  and  that  the  resolution  for 
voluntary  winding-up  and  distribution  in  specie  was  passed  shortly 
after  the  resolution  ratifying  the  agreement.  His  Lordship  did  not 
decide  that  the  proposed  distribution  of  the  shares  was  valid,  but 
there  being  power  in  the  articles  to  distribute  in  specie,  a  distri- 
bution in  exercise  of  the  power  was  treated  as  following  in  the 
natvual  sequence  of  events.  So,  too,  in  New  Zealand,  dc.  Co.  v. 
Peacock,  (1894)  1  Q.  B.  622,  the  validity  of  such  a  scheme  came 
into  question,  and  was  fully  recognized  by  the  Court  of  Appeal. 
In  that  case  the  company,  under  a  power  in  its  memorandum, 
agreed  to  sell  its  undertaking  and  a  call  to  be  made  by  its  directors, 
to  a  new  company,  and  the  sale  was  made  in  contemplation  of  a 
voluntarj'^  winding-up  and  distribution.  The  call  was  made,  and 
afterwards  the  resolution  for  voluntary  winding-up  was  passed.  In 
the  action  the  liqudiator  sought  to  enforce  payment  of  the  call,  and 
it  was  objected  that  the  call  was  made  for  the  purposes  of  an  ultra 
vires  scheme,  and  was  therefore  invalid;  but  the  Court  of  Appeal 
(Lindley,  A.  L.  Smith,  and  Davey,  L.JJ.)  held  that  the  scheme  was 
not  ultra  vires,  and  therefore  that  the  call  was  not  invalid.  And 
these  decisions  were  followed  in  several  other  reported  cases,  and 
were  largely  acted  on.  So,  too,  in  Grant  v.  United  Switchback  Co., 
40  CD.  135;  37  W.R.  313,  where  there  was  an  agreement  for  sale 
of  the  company's  undertaking  under  a  power  in  its  memorandum, 
it  was  held  valid.  Lindley,  L.  J.,  said,  'It  was  clearly  not  ultra 
vires  the  company,  for  when  we  look  at  the  memorandum  of  asso- 
ciation we  find  power  so  wide  as  clearly  to  include  such  a  trans- 
action as  this." 
The  Bixc/ood  In  a  comparatively  recent  case,  however  (Bisgood  v.  Henderson's, 

<&c.  Co.;  (1908)  1  Ch.  743,  below  referred  to  as  the  Bisgood  case),  a 
scheme  of  reconstruction  in  its  main  features  closely  resembling  that 
adoptod  in  Cotton  v.  The  Imperial,  dtc.  Corp.,  supra,  was  held  by  the 
Court  of  Appeal  to  be  ultra  vires  on  the  ground  or  principle  that 
sect.  IGl  of  the  Act  of  18G2,  now  replaced  by  sect.  192  of  the  Act  of 
1908,  by  implication  prohibits  a  company  from  selling  its  undertaking' 
for  shares  under  a  power  in  its  memorandum — wliere  the  sale  is  made 
at  a  time  when  a  voluntary  winding-up  and  distribution  of  the  shares 
is  "proposed."  In  other  words,  the  Court's  view  was  that  "If  the 
company  is  proposed  to  be  wound  up,  and  the  transaction  is  a  sale 
and  dissolution,  then  .  .  .  the  statute  provides  that  sale  by  con- 
version into  money  may  be  replaced  by  exchange  for  shares  on  the 
t«rms,  hut  only  upon  the  terms,  of  complying  with  the  provisions  of 


case. 
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fceci .  161.''  and  at;  a  coiollaiy  tlie  Court  held  that  Cotton,  v.  Imperkd, 
dc.  Corp.,  supra,  was  wrongly  decided. 

Serious  doubts,  however,  exist  whether  the  gvound  or  principle  of 
the  decision  in  the  Bisgood  case — namely,  that  the  section  is  to  be 
treated  as  implying  such  a  prohibition — is  sound,  although  it  may 
be  that  the  actual  decision,  looking  to  the  special  features  of  the  case, 
was  correct. 

The  following  are  some  of  tlie  principal  objections  which  have  Objections 
been  raised  to  the  construction  thus  })laced  by  the  Court  on  sect.  161  g"^,^  *^ 
of  the  Companies  Act,  1862:  — 

Tn  the  first  place  it  is  objected  that  there  is  no  sufficient  reason 
for  implying  the  prohibition.  The  section  is  affirmative  in  its  terms, 
and  (1)  enables  a  liquidator  who,  in  a  voluntary  winding-up,  is 
selling  the  undertaking  to  receive  shares  in  another  company  in  com- 
pensation if  he  is  authorized  so  to  do  by  special  resolution,  and  it  also 
(2)  enables  the  company  to  give  that  authority  to  <.he  liquidator  by 
special  resolution  passed  in  the  course  of  the  winding-uj)  or  ante- 
cedently thereto.  But  there  is  nothing  in  the  section  or  elsewhere 
in  the  Act  to  indicate  an  intention  on  the  part  of  the  legislature  to 
[curtail  or]  derogate  from  the  power  of  a  company  to  sell  under  its 
jtuemorandum  of  association  prior  to  the  commencement  of  the 
^\^nding-up. 

In  reading  this  implied  prohibition  into  sect.  161,  the  Court  may 
have  conceived  the  implication  justified  by  the  well-known  rule  of 
construction  recognized  in  Chambers  v.  Manchester  and  Milford  Bail- 
ivay  (5  B.  &  S.  588);  Baroness  Wenloek  v.  River  Dee  Co.  (10  App. 
Cas.  350}  and  other  cases,  that  where  the  legislature  gives  a  company 
express  power  within  certain  limits  to  do  a  specified  thing,  it  is  f^o  be 
taken  prima  facie  to  impliedly  ])rohibit  an}'  deviation  from  the  power 
so  given.  But  a])plying  that  rule  to  sect.  161,  it  may  be  pointed  out 
tJiat  the  rule  merely  goes  to  prohibit  the  liquidator  of  a  company  from 
selling  for  shares  otherwise  than  under  the  section,  and  to  prohibit 
the  company  from  authorizing  its  liquidator,  or  proposed  liquidator, 
to  sell  for  shares  in  another  company  except  under  the  section.  The 
rule  cannot  be  wrested  to  curtail  the  powers  of  the  companj'^  whilst 
•  a  going  concern. 

In  arriving  at  the  implication  in  question,  the  Court  seems,  too,  to 
have  overlooked  sects.  131  and  133  of  the  Act  of  1862  (replaced  by 
sects.  184  and  186  of  the  Act  of  1908),  which  have  an  important 
bearing  on  the  construction  of  sect.  161  [192].  Under  sect.  131, 
there  was  an  express  provision  that  "in  a  voluntary  winding-up  the 
company's  corporate  state  and  all  its  corporate  powers  shall  continue 
...  until  the  affairs  of  the  company  are  wound  up";  and  under 
sect.  133  (5),  these  corporate  powers  were  to  be  exerciseable  by  the 
directors,  with  the  sanction  of  a  general  meeting  or  of  the  liquidators, 
so  that  where  a  company  has  power  under  its  memorandum  to  sell 
its  undertaking  for  shares  in  another  company,  that  being  one  of  its 
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corporate  powers,  can  be  exercised  iu  the  course  of  a  voluntar) 
winding-up,  with  the  sanction  of  the  company  in  general  meeting 
or  of  the  liquidators.  And  such  a  sale  would  not  be  fettered  in  any 
way  by  sect.  161  [192J.  It  is  an  alternative  or  cumulative  power,  and 
the  fact  that  it  is  reserved  is  inconsistent  with  the  view  of  tlie  Court 
of  Appeal  that  the  Act  impliedly  prohibits  in  winding-up  a  sale  for 
shares  otherwise  than  under  sect.  161. 

Had  the  legislature  so  intended,  it  would  have  been  easy  for  it  to 
insert  in  sect.  161  [now  192]  words  to  the  effect  that  "  cxoej)!, 
under  or  with  reference  to  this  section,  no  sale  of  the  company's, 
undertaking  shall  be  made  for  shares  or  other  interests  in  any  other 
company  where  a  voluntary  winding-up  and  distribution  of  sucli 
shares  is  proposed."  See  sect.  13  (4^  of  the  Assurance  Companies 
Act,  1909. 

But  the  section  imposes  no  ^such  restriction-  -it  observes  a  signilicanl 
silence  on  this  point,  and  what  adds  not  a  little  to  tlie  force  of  thi.^ 
criticism  is  that  it  appears  from  the  context  that  where  the  legislature 
desired  to  invalidate  transactions  entered  into  in  contemplation  of 
winding-up,  it  did  so  by  express  provision,  e.g..  in  sect.  164  [210], 
where,  by  apt  words,  certain  transactions  iu  contemplation  of 
winding-up  were  invalidated. 

Moreover,  to  imply  in  sect.  161  l192J  the  proliibition  relied  on  by 
the  Court  of  Appeal  is  to  disregard  the  princi])le  recognized  and  em- 
phasized by  the  House  of  Lords  in  Salomon  v.  Salomon  &  Co.,  (1897  ) 
A.  C.  22.  In  that  case  the  Court  of  Appeal  had  read  into  the  Act 
of  1862  provisions  and  conditions  not  expressed  in  it,  but  the  House 
of  Lords  reversed  the  decision,  holding  that  there  was  nothing  to 
justif}^  the  implication,  that  the  Act  of  1862  was  to  be  taken  as  it 
stood,  and  that  it  was  not  for  the  Court  to  supplement  it  by  implied 
prohibitions  and  conditions.     See  supra,  p.  942. 

As  a  matter  of  judicial  authority,  too,  apart  from  construction, 
the  principle  of  the  Bisgood  case  is  inconsistent  with  the  decision  of 
the  Court  of  Appeal  in  Neiu  Zealand,  dc.  Co.  v.  Peacock,  (1894) 
1  Q.  B.  622,  above  referred  to  (p.  1454,  supra),  and  how  can  the 
Court  of  Appeal  in  1907  arrogate  to  itself  power  to  overrule  a  deci- 
sion of  the  Court  of  Appeal  in  1894? 

Even  assuming  the  decisions  in  Cotton  v.  The  Imperial,  dc  Co. 
and  in  Neio  Zealand,  Sc.  Co.  v.  Peacock  to  have  been  wrong,  tliej- 
were  of  so  long  standing,  and  had  been  acted  on  in  such  hundreds  of 
cases  and  by  so  many  thousands  of  people,  they  should  not  have' 
been  disturbed — the  principle  stare  decisis  always  acted  on  by  our 
Courts  cannot  be  departed  from  without  mischievous  consequences. 

The  Coiu't  of  Appeal  was  evidently  under  a  misapprehension,  too. 
as  to  the  decision  in  Cotton  v.  The  Imperial,  dc.  Co.,  for  it  repre- 
sents Chitty,  J.,  to  have  decided  in  that  case,  that  'under  clauses 
in  the  memorandum  of  association  the  company  might  sell  its  whole- 
undertaking  .    .   .  and  might  under  the  authority  of  special  reso- 
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lutions  divide  the  proceeds  of  sale  amongst  the  members  without  the 
safeguard  provided  by  sect.  161";  whereas,  in  truth,  all  that  the 
judge  decided  was  that  the  sale  under  the  memorandum  for  shares 
was  valid. 

Nor,  it  may  be  pointed  out,  do  the  decisions  relied  on  by  the  Court 
of  Appeal  in  the  Bisgood  case  justify  the  construction  placed  by 
the  Court  on  sect.  161.  Thus,  to  take  them  in  order,  Welton  v. 
Suffer y,  (1897)  A.  C.  299,  on  which  the  Court  placed  great  reliance,, 
when  examined  has  in  reality  no  application.  It  merely  decided  that 
where  the  Act  of  1862  expressly  or  impliedly  prohibits  a  thing,  such 
as  the  issue  of  shares  at  a  discount,  the  thing  is  ultra  vires  for  all 
purposes,  and  cannot  be  treated  as  binding  on  the  members  inter 
se  in  a  winding-up,  even  after  the  creditors  have  been  paid  off. 
The  decision,  therefore,  does  not  in  any  way  show  that  Cotton  v. 
TJie  Imperial,  dc  Corporation  was  wrongly  decided,  or  justify  the 
implication  made  by  the  Court  of  Appeal. 

So,  too,  P&ueril  Gold  Mines,  (1898)  1  Ch.  122,  merely  shows  that 
a  company  cannot  by  any  provision  in  its  articles  deprive  its  members 
of  the  right  to  petition  for  a  winding-up  of  the  company,  and  Re 
Baring-Gould  and  Sharpington  Syndicate,  (1899)  2  Ch.  80,  and 
Fayne  v.  CorTc  Co.,  (1900)  1  Ch.  308,  merely  decided  that  where 
proceedings  are  taken  under  sect.  161  the  whole  machinery  of  the 
section  must  have  effect,  and  therefore  dissentients  cannot  be  de- 
prived of  their  rights  under  the  section  by  virtue  of  a  clause  in  the 
articles.  They  have  no  bearing  on  a  case  where  the  sale  is  being 
carried  out  by  a  going  company  under  a  power  in  its  memorandum. 

Taken  together,  the  above  objections  to  the  principle  on  which 
the  Bisgood  case  was  decided  constitute,  it  must  be  admitted,  a 
serious  impeachment  of  that  principle.  The  Court,  in  its  solicitude 
to  prevent  what  it  called  "  iniquitous  cases  of  reconstruction  " — that 
is,  cases  in  which  people  were,  in  effect,  obliged  to  elect  whether  they 
would  take  partly  paid  shares  or  have  them  sold  at  perhaps  a  low- 
price — seems  to  have  strained  the  construction  of  the  Act,  and 
because  articles  sometimes  imposed  unfair  conditions  on  dissentient 
shareholders,  to  have  vetoed  the  power  altogether.  This  is  the  more 
to  be  regretted,  because  the  decision  might  have  been  put  on  other 
grounds.  Reconstruction  schemes  on  the  lines  in  effect  sanctioned 
in  Cotton  v.  The  Imperial,  dc.  Corporation  have  not  at  all  been 
confined  to  iniquitous  cases.  Large  numbers  of  them  have  been  of 
a  perfectly  fair  and  bond  fide  character,  and  have  been  carried 
through  with  entire  success.  And  if  the  dissentient  shareholders 
felt  or  fancied  themselve.s  unjustly  treated  they  could  always  appl}~ 
to  the  Court  to  disallow  the  scheme  of  reconstruction,  as  in  fact  they 
did  in  several  cases  {Manners  v.  St.  David's  G.  &  C.  Mines,  (1904) 
2  Ch.  593;  Bisgood  v.  Nile  Valley  Co.,  (1906)  1  Ch.  747;  Burdeft- 
Coutts  v.  True  Blue  Gold  Mine,  (1899)  2  Ch.  616;  Fuller  v.  White 
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Feather  Beward,  (1905)  1  Cli.  823),  sometimes  successfully,  some- 
times not. 

It  is  to  be  hoped,  therefore,  that  the  principle  of  the  Bisgood 
decision  will  before  long  be  re-considered  by  a  higher  tribunal. 

Sometimes  a  similar  transaction  is  carried  through  by  making  a 
preliminary  agreement  ratified  by  all,  or  nearly  all,  the  membcr.s, 
providing  how  their  shares  in  the  new  company  shall  be  distributed. 
See  Form  789,  infra,  p.  1474.  The  mere  fact  that  a  few  of  the 
shareholders  refuse  to  sign  or  ratify  the  agreement  need  not  materi- 
ally hamper  the  others. 

As  to  setting  aside  sale  on  reconstruction,  where  the  liquidator  is 
largely  interested  in  the  purchaser  coy,  see  Silkstone  and  Haigh  Moor 
Co.  V.  Edey,  (1900)  1  Ch.  167,  su^ra,  p.  1400. 

As  to  meaning  of  proviso  for  re-entry  in  a  lease  on  a  company 
"entering  into  liquidation,"  see  Horsey  Estate,  Limited  v.  Steiger, 
(1898)  2  Q.  B.  259;  (1899)  2  Q.  B.  79;  approved  by  the  House  of 
Lords  in  Fryer  v.  Ewart,  (1902)  A.  C.  187;  and  Westbourne  Grove 
Drapery  Co.,  5  Ch.  D.  248. 

A  proviso  in  a  lease  for  re-entry,  if  the  lessees  being  a  company 
should  enter  into  liquidation  either  compulsory  or  voluntary,  applies 
to  the  case  of  a  solvent  company  going  into  voluntary  liquidation  for 
the  purpose  of  reconstruction  or  amalgamation  only,  and  is  "a  con- 
dition for  forfeiture  on  the  bankruptcy  of  the  lessee  "  within  the 
Conveyancing  and  Law  of  Property  Act,  1881,  s.  14,  sub-s.  (J. 
(Fryer  v.  Eivart,  (1902)  A.  C.  187.) 

A  limited  compan}-  may  be  a  "  respectable  and  responsible  per- 
son "  within  the  meaning  of  a  covenant  by  a  lessee  not  to  assign 
without  the  consent  of  the  lessor  (such  consent  not  to  be  withheld  in 
the  case  of  a  "respectable  and  responsible  person").  WiUmott  v. 
London  Road  Car  Co.,  (1910)  2  Ch.  525. 
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PRECEDENTS. 


Agreemt  between  Liqrs  of  Old  (Joy  aud  New  Coy  with  a  view    Form  771. 

to  the  Reconstruction  of  the  Old  Coy.  Agreement 

with  a  view  to 
recoiistruc- 
An  Agreemt  made  the  day  of  between  the  A.   Coy,  tion. 

Limtd  (hnftr  called  the  old  coy),  and and  ,  the  liqrs  thof.  Parties. 

-of  the  one  part,  and  the  A.  Coy,  Limtd  (hnftr  called  the  new  coy), 

of  the  other  part. 

Whereas  the  old  coy  was  incorporated  in  the  year under  the  Recitals. 

Cos  Acts,  1862  to  ,  with  a  nominal  capital  of  50,000?.,  divided 

into  10,000  shares  of  ol.  each:  And  whereas  the  whole  of  the  sd 
shares  have  been  issued,  and  the  sum  of  ol.  per  share  stands  credited 
in  the  books  of  the  old  coy  as  having  been  pd  up  thereon:  And 
whereas  by  special  resolution  of  the  old  coy  passed  and  confirmed  at 

extraordinary  general  meetings  thof,  held  resply  the day  of 

and  the day  of -,  it  was  resolved:   (1)  That  it  was  desirable 

to  reconstruct  the  old  coy,  and  accordingly  that  the  old  coy  should  be 

wound  up  voluntarily,  and  that  the  said and should  be  and 

they  were  thereby  appointed  liqrs  for  the  purposes  of  such  winding- 
up;  (2)  That  the  sd  liqrs  should  be  and  they  were  thereby  autho- 
rized to  con.sent  to  the  registration  of  a  new  coy  to  be  named  The 

Coy,  Limtd,  with  menidum  and  arts  of  asson  as  therein  meutd;  and 
(3)  That  the  draft  agreemt  in  the  sd  resolution  referred  to  (being  the 
draft  of  these  presents)  should  be  and  the  same  was  thereby  a]:>proved, 
and  that  the  sd  liqrs  should  be  aud  they  were  thereby  authorized, 
pursuant  to  sect.  192  of  the  Cos  (Consolidation)  Act,  1908,  to  enter 
into  an  agreemt  with  such  new  coy  (when  incorporated)  in  the  terms 
of  the  sd  draft  and  to  carry  the  same  into  effect:  And  whereas, 
pursuant  to  the  resolution  afsd,  the  new  coy  has  since  been  incor- 
porated under  tlie  Cos  (Consolidation)  Act,  1908,  with  a  nominal 
capital  of  50,000?.,  divided  into  10,000  shares  of  51.  each:  And 
whereas  by  the  arts  of  asson  of  the  new  coy,  it  is  jjrovided  that  the 
same  coy  shall  forthwith  enter  into  the  agreemt  therein  referred  to, 
being  these  presents.     Now  it  is  hby  agreed  as  follows: — ■ 

1.   The  old  coy  and  its  liqrs  shall  transfer,  and  the  new  coy  shall  Agreement 
take  over,  all  and  singular  the  lands,  buildings  [concessions,  patents], 
goods,  chattels,  moneys,  credits,  debts,  bills,  notes,  and  things  iji 
•action  of  the  old  coy,  and  the  undertaking,  business,  and  goodwill 
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Form  771. 


New  company 
to  pay  debts, 
&c.  of  old 
company. 


thof,  with  the  full  benefit  of  all  contracts  and  agreemts,  and  of  all 
securities  in  respect  of  the  sd  things  in  action,  to  which  the  old  coy  is 
entld,  and  all  other  the  real  and  personal  ppty  of  the  old  coy  whatso- 
ever and  wheresoever;  subject  nevertheless  as  to  all  the  sd  premises  to 
the  several  mortgages,  charges,  liens,  and  incumbrances  affecting  the 
same  or  any  pt  thof. 

As  to  what  contracts  are  assignable,  see  Buckland  v.  Papillon,  2  Ch.  67; 
British  Wagon  Co.  v.  Lea,  5  Q.  B.  D.  149;  Tolhurst  v.  Associated  Portland 
Cement  Co.,  (1903)  A.  C.  414;  Kemp  v.  Baerselman,  (1906)  2  K.  B.  604,  C.  A. 

2.  As  a  part  of  the  conson  for  the  sd  transfer,  the  new  coy  shall 
undertake,  pay,  satisfy,  and  discharge  all  the  debts,  liabilities,  and 
obligations  of  tlie  old  coy  whatsoever,  and  shall  adopt,  perform,  and 
fulfil  all  contracts  and  engagements  now  binding  on  it,  and  shall  at 
all  times  keep  the  old  coy,  its  liqrs,  and  contributories,  indemnified 
against  such  debts,  liabilities,  obligations,  contracts,  and  engage- 
ments, and  against  all  actions,  proceedings,  costs,  damages,  claims, 
and  demands  in  respect  thof. 

As  to  novation,  see  supra,  p.  1447. 


New  company 
to  pay  costs  of 
winding-up 
old  company. 


Shares  in  new 
company  to  be 
allotted  to 
members  of 
old  company. 


Claims  to  be 
sent  in. 


3.  As  a  further  pt  of  the  conson  for  the  sd  transfer,  the  new  coy 
shall  pay,  and  at  all  times  hereafter  keep  the  old  coy,  its  liqrs,  and 
contributories,  indemnified  against  all  the  costs  and  expenses  of  and 
incident  to  the  winding-up  of  the  old  coy,  and  of  carrying  the  sd 
transfer  into  effect. 

4.  As  the  residue  of  the  conson  for  the  sd  transfer,  every  member  of 
the  old  coy  shall,  in  respect  of  each  share  therein  held  by  him,  be  entld 
as  of  right,  to  claim  an  allotment  to  himself  or  herself,  or  to  his  or  her 
nominee  or  nominees,  of  one  II.  share  in  the  new  coy,  with  the  sum  of 
155.  credited  as  having  been  pd  up  thon,  and  the  new  coy  shall  allot 
the  shares  so  claimed.  [The  remaining  5s.  per  share  shall  be  pd  as 
to  Is.  when  the  claim  is  made  and  as  to  Is.  on  allotment,  and  as  to 
the  balance  when  called  for;  but  no  call  is  to  exceed  Is.  per  share,  or 
is  to  be  made  payable  less  than  three  months  after  the  preceding  call 
became  payable.] 

5.  A  member  entld  to  claim  an  allotment  as  afsd  must  claim  the 
same  within  [21]  days  from  the  date  hof  by  sending  in  to  the  new  coy 
a  claim  in  writing  for  an  allotment  of  the  shares,  and  such  claim  must 
be  signed  by  the  member  making  the  same,  and  must  be  accompanied 
by  a  sum  of  [1]  shilling  per  share  claimed,  and  where  it  requests  that 
the  allotment  of  shares  may  be  made  to  a  nominee  or  nominees  of  such 
member,  it  must  be  countersigned  by  such  nominee  or  nominees. 

As  to  limiting  a  time  for  the  claims,  see  supra,  p.  1440. 

In  the  absence  of  a  specified  limit  the  Court  will  imply  as  a  term  that  the 
claim  must  be  made  within  a  reasonable  time,  supra,  p.  1440;  but  it  is  not 
always  easy  to  say  what  is  reasonable,  as  it  depends  on  the  circumstances. 
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Where  a  member  duly  claims  pursuant  to  this  clause,  his  claim  is  to  be  re-     Form  771. 

ararded  as  an  application  which  will  not  ripen  into  a  contract  until  notice  of 

allotment  is  given  to  him,  and,  accordingly,  until  the  posting  of  such  notice 
he  can  withdraw  his  application.  Wallis's  case,  L.  R.  4  Ch.  325,  n.;  Hen- 
thorn  V.  Fraser,  (1892)  2  Ch.  27;   supra,  p.  48. 

This  being  so,  notice  of  allotment  should  be  issued  as  soon  as  possible  after 
the  claims  come  in.     See  Form  786,  infra. 

If  desired,  the  agreement  can  be  so  framed  that  the  notice  by  the  liquidator 
should  operate  as  an  offer  by  the  new  company,  the  acceptance  of  which  will 
complete  the  contract,  e.g.,  by  adding  to  the  next  following  clause  the  words: 
"  The  notice  aforesaid  shall  be  regarded  as  an  offer  of  the  shares  made  by  the 
new  company  through  the  liquidator  of  the  old  company." 

G.   The  liqrs  of  the  old  coy  shall  within  [7]  days  from  the  date  hof  Notice  to  be 
give  notice  in  writing  to  each  member  of  the  old  coy,  stating  the  gi^^nby 
number  of  shares  which  the  member  is  entld  to  claim  a&  of  right  °  ""^  °^* 
under  this  agreemt,  and  the  amount  per  share  payable  on  claiming 
the  same,  and  the  situation  of  the  registered  office  of  the  new  ooy  and 
the  time  within  which  the  claim  for  an  allotment  as  afsd  must  be 
sent  in  to  the  new  coy,  and  there  must  be  enclosed  therewith  proper 
forms  of  claim  addressed  to  the  new  coy  for  signature  by  the  member. 
iThe  notice  afsd  shall  in  each  case  be  given  by  sending  the  same 
through  the  post  addressed  to  the  member  at  his  or  her  registered 
address  as  appearing  on  the  register  of  members. 

Where  the  members  are  to  claim  within  a  specified  time  it  is  only  fair  to 
require  notice  to  be  given  them  at  once,  otherwise  they  may  by  oversight  lose 
their  rights. 

7.  As  regards  that  proportion  of  the  sd  shares  in  the  n^vf  coy  Sale  of 
which  members  of  the  old  coy  other  than  dissentient  members  hnftr  ^claimed 
mentd  shall  be  entld  to  claim  as  afsd,  but  shall  not  within  the  period 
of  [21]  days  before  mentd  claim,  the  sd  liqrs  shall  use  their  best 
endeavours  to  sell  the  same  for  what  they  will  fetch,  and  the  net 
proceeds  of  sale  thof,  after  paying  all  expenses  of  and  incident  to 
the  sale,  shall  be  distributed  rateably  among  the  members  who,  if 
they  had  claimed,  would  have  been  entld  to  such  shares  in  accordance 
with  their  rights  and  interests,  and  in  substitution  for  such  shares 
the  new  coy  shall,  upon  the  request  of  the  sd  liqrs,  allot  to  such, 
purchasers  the  share*  sold  to  them  resply  credited  as  afsd,  but  such 

request  to  be  effective  must  be  made  within weeks  from  the  date 

hereof. 

Sometimes  the  agreement  merely  gives  the  members  the  right  to  claim  within 
a  limited  time,  and  makes  no  provision  as  to  shares  not  claimed ;  in  the  result 
the  unclaimed  shares  belong  to  the  new  company,  but  as  unpaid  shares.  That 
company  cannot  issue  them  with  the  agreed  credit.  Clarke  v.  Sunhurst  Gold 
Co.,  12  T.  L.  R.  411. 

Nor  in  the  absence  of  a  provision  in  the  agreement,  can  the  liquidator,  with 
a  view  to  sale,  claim  allotment  to  himself  of  the  unclaimed  shares.  Callao  Bis 
Mining  Co.  v.  Ronaldson,  W.  N.  (1887)  176. 
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Form  771. 


Sale  of  dis- 
sentient's ; 
shares. 
(Alternative 
to  clause  9a.) 


Where,  however,  the  liquidator  obtains  the  unclaimed  shares  under  the  terms 
of  the  agreement,  the  jjroceeds  of  sale  thereof,  even  in  the  absence  of  a  provi- 
sion to  that  effect,  should  be  divided  among  the  non-claiming  sliareholdcrs. 
Lake  View  Extended  Gold  Co.,  \V.  N.   (1900)  44. 

And  where  the  liquidator  had,  pursuant  to  the  agreement,  received  certain 
paid-up  shares,  and  the  members  entitled  had  not  come  in  to  claim  same,  he 
was  allowed  on  petition  to  sell  and  pay  proceeds  into  Court,  .iustralian  United 
Gold  Mining  Co.,  \V.  N.  (1877)  37. 

In  the  absence  of  a  specified  limit  as  regards  time,  a  liquidator  claiming 
under  such  a  provision  must  sell  and  claim  allotment  within  a  reasonable  time. 
See  supra,  p.  1440.  And  accordingly  where  a  liquidator  did  not  claim  until 
after  the  expiration  of  some  months,  it  was  held  by  Vaughan  Williams,  ,1.. 
that  the  claim  was  too  late.     <S7.  Anfjuxtine  Mines.  Litnifrd,  2.5  April,  1895. 

8.  As  I'cg-ards  the  proportion  of  the  sd  shares  in  the  new  coy  wliich, 
but  for  their  dissent,  would  have  been  claimable  by  those  members. 
of  the  old  coy  who  .shall  effectually  dissent  from  the  special  resolu- 
tions afsd  in  accordance  with  the  provisions  of  sect.  192  of  the  Cos 
(Consolidation)  Act,  1908,  the  sd  liqrs  shall  use  their  best  endeavours 
to  sell  the  same  for  what  they  will  fetch,  and  the  proceeds  of  sale 
thof,  after  deducting  all  expenses  of  and  incident  to  the  sale,  shall 
be  applied  in  or  towards  payment  of  the  amounts  which  shall  become 
payable  to  such  dissentient  members  in  accordance  with  sect.  192  of 
the  sd  Act,  and  in  so  far  as  the  same  shall  be  deficient  the  new  coy 
shall  make  up  the  deficiency.  The  new  coy  shall,  upon  the  request 
of  the  sd  liqrs,  allot  the  shares  sold  under  this  clause  to  the  pur- 
chasers thof  resply  credited  as  afsd,  but  such  request  to  be  effective 
must  be  maxle  within  - — —  weeks  from  the  date  thof. 

As  an  alternative,  the  old  company  can  be  left  to  deal  with  its  dissentients, 
but  the  result  is  the  same,  for  assets  sufficient  to  meet  the  dissentients  must  be 
excepted. 


How  sales  9.  An}"  such  sales  as  afsd  may  be  made  by  the  sd  liqrs  either  Ity 

may  be  made,  p^j^iie  auction  or  private  contract,  and  either  together  or  in  lots,  and 
either  with  or  without  reserve,  and  subject  to  any  special  or  other 
conditions,  and  with  power  to  buy  in  and  re-sell,  and  generally  upon 
such  terms  and  conditions  and  in  such  manner  as  the  sd  liqrs  shall 
in  their  absolute  discretion  think  fit. 

The  object  of  the  above  clauses  Is  to  enable  the  liquidator  to  sell  the  shares 
at  their  market  price,  which  may  be  less  than  the  amount  credited.  The  alter- 
native plan  is  to  let  the  unclaimed  shares  lapse  for  the  benefit  of  the  new 
company  only,  and  that  plan  suits  very  well  a  case  in  which  the  shares  are  at 
par  or  at  a  premium ;  but  where  the  market  price  is  less  than  the  amount 
credited  to  allow  the  shares  to  lapse  would  benefit  no  one,  for  the  new  company 
would  not  be  able  to  issue  them  at  a  discount,  and  thus  the  lapsed  shares  would 
be  unsaleable. 


Alternative  to 
clause  8. 


9.\.  If  the  liqi-s  of  the  old  coy  shall,  in  order  to  carry  the  sd  transfer 
into  effect,  have  occasion  to  purchase  the  interest  of  any  member  of 
the  old  coy,  then  and  in  every  or  any  such  case  the  new  coy  shall  be 
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x-elieved  from  the  obligations  imposed  on  it  by  clanse  4  hof  a^  regards    Form  771. 
^ach  member,  but  shall  pay  to  the  liqrs,  for  the  pui-pose  of  eSecting 
such  purchase,  snch  sum  as,  by  arbitration  between  the  old  coy  and         . 
«uch  member,  or  by  agreemt  made  with  the  sanction  of  the  new  coy. 
between  him  and  the  liqrs  of  the  old  coy,  shall  be  determined  to  be 
the  price  payable  in  respect  of  such  purchase. 

Whe.1  the  agreement  provides  for  the  allotment  of  the  shares  as  the 
liquidators  direct,  the  clause  will  provide  that  in  "any  such  case  the  number 
of  shares  to  be  allotted  under  clause  4  shall  be  proportionately  reduced,  but 
the  new  company  shall  pay,  &c." 

Sometimes  a  clause  as  follows  is  required:—  _      +,  „    „i.^ 

"The  balance  of  —  shillings  remaining  due  on  *!- ;harcs  m  the  ne^ 
company,  which  shall  be  claimed  and  allotted  as  aforesaid,  shall  ^e  pa  d  - 

follows   namely: per  share  shall  be  paid  on  allotment  and per  share 

It  thr;xprtion  of  thre!  calendar  months  from  the  date  of  allotment,  and  the 
remainino- per  share  when  called  for." 

SoTetimes  it  is  necessary  or  better  to  provide  for  allotment  to  the  nominees 

of  the  liquidator,  thus:  — 

(a)  As  the  residue  of  the  consideration  for  the  said  transfer  the  new  company 

shall  allot  to  the  nominees  of  the  liquidators  of  the  old  company 
200,000  shares  in  the  capital  of  the  new  company  of  U  each  credited 
as  paid  up  to  the  extent  of  18..  per  share,  to  the  intent  that  such 
shares  may  be  distributed  among  the  members  of  the  old  company  as 
nearly  as  may  be  in  accordance  with  their  rights  and  interests  [with 
due  regard  to  any  contract  between  them,  e.g.,  Form  795 J. 

(b)  Every  member  of  the  old  company  who  desires  to  take  his  proportion  of 

the  shares  as  aforesaid  must  claim  the  same  within  -—  days  from 
the  date  hereof  by  sending  in  to  the  new  company  a  claim  in  wntingr 
for  the  allotment,  and  such  claim  must  be  signed  by  the  member  mak- 

ins  the  same.  ,         „  ,■      j.-     „ 

(e)  The  liquidators  of  the  old  company  shall  within days  from  the  time 

when    this    agreement    shall    have    become   absolute   as    aforesaid   give 

notice  in  writing  to  each  member  of  the  old  company,  &c.     IC'ause  C>. 

of  Form  771,  supra.] 
Sometimes  the  shares  which  are  to  be  distributed  cannot  be  divided  witlioixt- 
fractions,  and  in  such  cases  it  is  usual  to  make  special  provision  m  regard  to 

''^^2^^^Z^^^  shall  entitle  any  person  to  claim  an  allo^nt^f 
•uw  fraction  of  a  share  in  The  M.  Company,  but  those  shares  m  Ihe  M. 
cipay  which  but  for  this  provision  would  have  been  distributable  in  trac- 
tion 111  be  sold  by  the  liquidators  of  The  L.  Company,  and  the  -t  P-cee^^ 
shall  be  divided  among  those  members  of  The  L.  Company  who  would  ha.e  been 
entitled  to  such  fractions  in  due  proportions.  ' 

S  metimes  the  agreement  provides  for  the  issue  of  fractiona  certifica  in 
respect  of  the  fractional  rights,  and  sets  out  the  form  of  certificate,  which  s 
usually  Lmed  so  that  the  owner  of  (say)  ten  has  a  right  to  require  the  allot- 
ment of  a  paid-up  share  in  the  company.     See  Form  783. 

Where  the  agreement  provides  for  the  allotment  ot  the  shares  to  the 
liquidators,  and  such  shares  are  only  to  be  in  part  credited  a^  paid  up,  xt  may 
be  well  to  nsert  a  clause  providing  that  "The  liquidators  of  the  old  company 
"laU  not  be  bound  to  accept  an  allotment  of  any  of  the  shares  mentioned  m 

XLe  hereof,  which  they  shall  not  require  for  allotment  to  the  members 

of  the  old  company,  in  accordance  with  that  clause,"  or  to  provide  that  the 
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Title 
accepted. 


Delivery, 


Lien  in 
favour  of 
dissentients. 


allotment  shall  be  made  "  upon  the  request  "  of  the  liquidator.  Unless  this  is 
done  it  may  be  contended  that  the  liquidator  is  bound  personally  to  take  the 
shares,  and  this  might  involve  him  in  liabilities.     Byett's  cnse,  43  L.  T.  85. 

10.  The  new  coy  shall  accept,  without  investigation,  such  title  as 
the  old  coy  has  to  all  the  real  and  personal  ppty  and  premises  hby 
agreed  to  be  transferred. 

11.  The  old  coy  and  its  liqrs  shall,  as  soon  as  conveniently  may  be 
(but  without  prejudice  to  clause  12  hof),  execute  and  do,  at  the 
expense  of  the  new  coy,  all  such  assurances  and  things  as  shall  be 
reasonably  required  by  the  new  coy  for  vesting  in  it  the  sd  ppty  hby 
agreed  to  be  transferred,  or  any  part  thof,  and  giving  to  it  the  full 
benefit  of  this  agreemt. 

12.  Provided  always  that  the  old  coy  and  its  liqrs  shall  have  a  lion 
upon  the  whole  of  the  ppty  hby  agreed  to  be  transferred  for  all 
moneys  (if  any)  payable  by  the  new  coy  under  clause  8  hof,  and 
until  the  same  shall  have  been  pd  the  sd  liqrs  shall  be  at  liberty  to 
retain  possession  of  all  or  any  part  of  the  sd  ppty,  and  thereout  at 
their  discretion  to  raise  and  pay  such  moneys  or  any  part  thof. 

As  to  this  clause,  see  supra,  p.  1445;  and  Nexv  Flagstaff  Co.,  W.  N.  (1889) 
123. 


Power  to  13.  Notwithstanding  anything  herein  contained,  if,  in  order  to 

rescind.  carrj^  the  sd  transfer  into  effect,  it  would  be  necessary  for  the  liqrs 

to  purchase  the  interest  of  members  holding  more  than  shares 

in  the  old  coy,  the  new  coy  shall  be  at  liberty,  by  notice  in  writing, 
addressed  to  the  liqrs  of  the  old  coy  and  left  at  the  registered  office 
of  that  coy.  to  rescind  this  agreemt. 

This  clause  is  not  at  all  unusual.     There  might  happen  to  be  so  many  dis- 
sentient members  of  the  old  company  that  the  new  company  could  not  find  the 
means  to  pay  them  off,  and  in  such  case  it  is  convenient  to  give  a  power  of 
rescission. 
Agreement  In  Commissioners  of  Inland  Revenue  v.  Angus  4'  ^'o.,  23  Q.  B.  Div.  579,  it 

not  to  operate  ^^g  held  that  an  agreement  framed  on  the  lines  of  this  form  was  not  a  con- 
as  convey-  veyance  on  sale  within  the  Stamp  Act,  1870.  And  in  some  cases  it  seems  that 
an  agreement  in  this  form  is  not  considered  an  agreement  for  sale  within 
sect.  59  of  the  Stamp  Act,  1891.  See  supra,  p.  338,  and  Alpe's  Digest,  123. 
But  prima  facie  such  an  agreement  comes  within  sect.  59  of  the  Stamp  Act, 
1891  (see  supra,  p.  338),  and  has  to  be  stamped  accordingly.  Where,  however, 
the  members  of  the  new  company  and  the  old  are  the  same,  and  hold  the  same 
or  less  capital  in  the  new  as  they  held  in  the  old,  and  in  the  same  proportions.^ 
the  Revenue  authorities  have  usually  granted  exemption. 


Books.  14.  Until  the  dissolution  of  the  old  coy,  the  new  coy  shall,  at  its 

own  expense,  produce  and  show  at  such  times  and  to  such  persons, 
and  in  such  places  as  the  liqr  for  the  time  being  of  the  old  coy  shall 
require,  all  the  books,  documents,  and  papers  of  the  old  coy  agreed 
i.o  be  hby  sold. 
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A  clause  as  above  is  sometimes  inserted.     Silher  Co.,  12  C.   D.   717.     But     Form  771. 
:see  North  Brazilian  Sugar  Co.,  37  C.  Div.  83.  ~ 


15.  The  new  coy  shall,  subject  to  the  consent  of  the  office  and  to  Benefit  of 
the  completion  of  the  transfer  hereunder,  be  entitled  to  the  benefit  *'^^"^^^^'^*^- 
•of  the  current  insurances  of  the  premises. 

16.  The  new  coy  shall  cause  this  agreemt  and  also  a  sufficient  Filing  of 

•contract  constitutino-  the  titles  of  the  allottees  to  the  allotments  of  agreement 

^  -       .  .  8,nd  lurther 

shares  under  clause  ■  hereof  to  be  duly  filed  with  the  Registrar  contract. 

■of  Companies  pursuant  to  sect.  88  of  the  Cos  (Consolidation)  Act, 

1908. 

In  witness,  &c. 

When  the  reconstructing  company  is  a  dividend-paying  company,  it  may  be 
necessary  to  make  some  provision  for  the  distribution  of  the  profits  made  since 
the  last  dividend,  otherwise  they  would  in  effect  be  capitalised.  If  the  amount 
■distributable  can  be  ascertained  approximately,  the  agreement  can  provide  for 
payment  thereof  to  the  liquidators  or  to  the  shareholders  of  the  old  company. 
But  sometimes  it  is  deemed  expedient  to  attach  the  dividend  to  the  shares  in 
the  new  company,  thus:  — 

"And  further,  the  profits  of  the  old  coy  made  during  the  period  Form  772. 
commencing  the  1st  January,  1910,  and  ending  30th  June,  1910,  shall 
be  ascertained  as  soon  as  conveniently  may  be  after  the  execution 
hof,  and  the  amount  of  such  profits,  less  the  several  sums  during 
that  period  carried  by  the  old  coy  to  reserve  or  any  sinking  fund  and 
less  all  dividends  paid  by  the  old  coy  during  that  period,  shall,  in  the 
course  of  the  year  1910,  be  divided  by  the  new  coy  among  the 
members  of  the  old  coy  in  proportion  to  the  shares  in  the  old  coy  held 
by  Ihem  at  the  commencement  of  the  Avinding-up  of  the  old  coy. 
The  right  of  each  member  of  the  old  coy  to  participate  in  th^  profits 
afsd  under  this  clause  shall  be  deemed  to  be  annexed  to  the  shares 
allotted  to  him  or  his  nominee  under  this  clause,  and  shall  accord- 
ingly pass  with  the  transfer  of  the  shares,  and  payment  to  the  holders 
for  the  time  being  of  any  of  the  sd  shares  shall  be  deemed  equivalent 
to  payment  to  the  original  allottee." 

Sometimes  the  agreement  excepts  certain  of  the  assets  so  as  to  pay  a  dividend 
to  the  members  of  the  old  company,  thus :  — 

There  shall  be  excepted  from  the  ppty  hby  agreed  to  be  transferred  Form  772a. 
(a)  the  uncalled  capital  of  the  old  coy,  and  (b)  such  assets  as  shall  be 
sufficient  to  pay  the  members  of  the  old  coy  a  dividend  on  their 

shares  in  the  old  coy  at  the  rate  of  £ per  share,  as  from  the 

day  of up  to  the day  of ■-,  and  it  shall  be  for  the  old  coy 

or  its  liqrs  to  select  the  particular  assets  which  are  to  be  excepted  as 
afsd,  and  if  and  so  far  as  the  same  shall  not  consist  of  money,  the  old 
coy  or  its  liqrs  shall  convert  the  same  into  money,  and  the  sd  excepted 
assets  shall  be  applied  in  paying  to  the  members  of  the  old  coy  the  sd 
•dividend  in  respect  of  the  shares  held  by  them  resply. 
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Sometimes  the  liquidator  is  given  ])()\ver  to  rescind  the  reconstruotion  agree- 
ment provided  he  pays  the  new  company's  expenses,  thus:  — 


Form  773.         Unless   withiu  thirty  days  from  the  date  hof  the   whole  of  the- 

p         7         ~  200,000  shares,  being  the  shares  specified  as  the   conson  for  this 

rescind  where   agreemt,  shall  have  been  taken  up,  or  such  portion  thof  as  in  the 

shares  not         opinion  of  the  liqr  shall  afford  a  siifiicient  amount  of  working  capital 

for  the  new  coy,  the  liqr  shall  be  entld  to  determine  this  agreemt  by 

notice  in  writing  to  be  delivered  by  him  to  the  new  coy,  and  if  the 

liqr  shall  exercise  this  option  he  shall,  as  a  condition  of  so  exercising 

it,  undertake  to  pay  out  of  the  assets  of  the  old  coy  all  proper  costs 

and  charges  connected  with  the  incor[)oration  of  the  new  coy  and  the 

final  dissolution  thof.     The  liqr  may  at  any  time  by  notice  in  writing 

to  the  new  coy  Avaive  his  option  to  determine  this  agreemt  as  afsd, 

whether  such  option  has  or  has  not  been  exercised. 


The 


Coy,  Ltmtd. 


Form  774. 

Notice  and 
resolutions 
with  a  view 
to  recon- 
struction . 


Notice  is  hby  given  that  an  extraordinary  general  meeting  of  the 

above-named  coy  will  be  held  at on day  the day  of 

at o'clock  in  the  forenoon,  for  the  purpo.so  of  considering  and, 

if  thought  fit,  passing  as  extraordinary  resolutions  the  resolutions 
following,  viz.: — 

(1)  That  it  is  desirable  to  recunslruct  the  coy,  and  accordingly  that 
the  coy  be  wound  up  voluntarily,  and  that  A.  B.  of,  &c.  and  C.  D. 
of,  &c.  be  and  they  are  hby  appointed  liqrs  for  the  purposes  of  such 
winding-up. 

(2)  That  the  sd  liqrs  be  and  they  are  hby  autliorized  to  consent  to 
the  registration  of  a  new  coy,  to  be  named  the  A.  Coy,  Limtd,  with  a 
memdum  and  arts  of  assou  which  have  already  been  prepared  with  the 
privity  and  approval  of  the  directors  of  tliis  coy. 

(3)  That  the  draft  agreemt  submitted  to  this  meeting  and  expressed 
to  be  made  between  this  coy  and  its  liqrs  of  tlie  one  pt,  and  The 
A.  Coy,  Limtd,  of  the  other  pt,  be  and  the  same  is  hby  approved, 
and  that  the  sd  liqrs  be  and  they  are  hby  authorized,  pursuant  to 
sect.  192  of  the  Companies  (Consolidation)  Act,  1908,  to  enter  into  an 
agreemt  with  such  new  coy  (when  incorporated)  in  the  terms  of  the 
sd  draft,  and  to  carry  the  same  into  effect  with  such  (if  any)  modi- 
fications as  they  think  expedient. 

Should  the  above  resolutions  be  passed  by  the  requisite  majority, 
they  will  be  submitted  for  confirmation  as  special  resolutions  to  a 
second  extraordinary  general  meeting,  which  will  be  subsequently 
convened. 


Dated,  &c. 


By  order, 


Secretarv 
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As  to  inserting  in  the  notice  the  words  "  as  extraordinary  resolutions,"  see     Form  774. 
Companies  (Consolidation)  Act,  1908,  s.  69   (2),  and  remarks,  mipra,  pp.  1093 
et   seq. 

Where  the  new  company  is  not  to  bear  the  same  name  as  the  old  company, 
resolution  (2)  can  be  varied.  Sometimes  it  is  resolved  "  that  the  liquidators  be 
authorized  to  transfer  or  sell  the  whole  or  any  part  of  this  company's  business 
and  property  to  any  other  company,  and  to  receivej  in  compensation  or  part 
compensation  for  such  transfer  or  sale,  shares  in  such  company,  or  to  enter  into 
any  other  arrangement  whereby  the  members  of  this  company  maj',  in  lieu  of 
receiving  cash,  shares,  or  other  like  interests,  or  in  addition  thereto,  participate 
in  the  profits  of  or  receive  any  other  benefit  from  such  other  company." 

Sometimes  the  authority  is  "  to  make  or  enter  into  any  such  sale  or  arrange- 
ment as  is  contemplated  by  sect.   192  of  the  Companies   (Consolidation)   Act, 

1908,  and  in  particular  to  enter  into  an  agreement  with  the Company, 

Limited,  for  the  sale  to  that  company  of  this  company's  business  and  assets 
upon  the  terms  set  forth  in  the  draft  agreement  submitted  to  the  meeting." 


Sometimes  this  notice  is  in  the  form  of  a  circular,  thus:  — 

The  Coy,  Limtd.  Form  775. 


Circular. 


Sir, 

I  beg"  to  give  you  notice  that  an  extraordinary  general  meeting  of 

the  above-named  coy  will  be  held  at ■  on  — —day,  the day  of 

instant,  at  twelve  o'clock  noon,  for  the  purpose  of  sanctioning- 

the  reconstruction  of  the  coy. 

The  object  of  the  reconstruction  is  to  modify  the  constitution  of  the 
coy,  and  in  particular  to  enable  it  to,  &c.,  &c.  The  directors  are 
satisfied  that  the  proposed  modifications  Avould  be  advantageous  to 
the  coy  and  the  shareholders,  but  counsel  has.  advised  that  such 
modifications  can  only  be  effected  by  reconstruction. 

At  the  above -mentd  meeting  the  resolutions  necessary  for  carrying 
out  the  reconstruction  \vill  be  j)roposed.  A  copy  of  them  will  be 
found  on  the  other  side  [e./y.,  see  Form  774].  It  is  perhaps  unneces- 
sary to  point  out  that  the  resolution  for  winding-up  is  merely  pt  of 
the  machinery  advised  by  counsel  for  effecting-  what  is  desired,  and 
will  not  involve  any  disturbance  of  the  business,  since  the  new  or 
reconstructed  coy  will  at  once  step  into  the  shoes  of  the  existing  coy . 

The  ppal  shareholders  have  already  expressed  their  cordial 
approval  of  the  plan. 

The  directors  will  be  giad  if  you  will  attend  personally,  or  fill  up 
and  return  the  enclosed  proxy.  If  the  resolutions  are  duly  passed, 
they  will  be  submitted  for  confirmation  as  special  resolutions  to 
another  extraordinary  meeting,  which  will  be  subsequently  convened. 


Scheme  for  the  Reconstruction  of  the  A.  B.  Coy,  Limtd.  Form  776. 

1.  A  new  coy  to  be  formed  with  the  same  name  as  the  existing  coy,  Scheme, 
and  with  a  capital  of  50,000Z.  divided  into  50,000  shares  of  11.  each. 
The  objects  of  the  coy  to  include  the  objects  of  the  present  coy,  and 
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Form  776.    also  full  power  to,  &c.   (the  desired  additional  objects),  and  such 
other  powers  as  may  seem  expedient. 

2.  The  undertaking  of  the  existing  coy  to  be  made  over  to  the  new 
coy  upon  the  footing  that  the  new  coy  shall  undertake  all  the  debts 
and  liabilities  of  the  existing  coy,  and  shall  pay  all  the  costs  of  wind- 
ing it  up  and  dissolving  it,  and  all  the  costs  of  carrying  the  recon- 
struction scheme  into  effect;  and  further,  shall  allot  to  every  member 
of  the  existing  coy  two  fully  pd-up  shares  of  11.  each  in  the  new 
coy,  in  respect  of  every  11.  share  in  the  existing  coy  held  by  such 
member. 

3.  The  directors  of  the  existing  coy  to  be  the  directors  of  the  new 
coy. 

4.  The  reconstruction  to  be  carried  out  under  sect.  192  of  the  Cos 
(Consolidation )  Act,  1908,  and  accordingly  the  existing  coy  to  go  into 
voluntary  liquidation,  and  to  authorize  the  liqrs  to  carry  out  tlie 
reconstruction  immediately,  so  that  there  may  be  no  interruption  of 
the  business. 

5.  With  all  convenient  speed  the  existing  coy  to  be  dissolved. 


Sometimes  it  is  found  convenient,  with  a  view  to  ascertaining  the  views  of 
the  shareholders  and  others  as  to  a  proposed  reconstruction,  to  send  out  a 
scheme  framed  as  above  mutatis  mutandis,  and  thus  to  disclose  in  detail  the 
course  proposed  to  be  adopted.  However,  in  many  cases  the  disclosure  made  is 
in  much  less  detail,  and  the  parties  rest  satisfied  with  the  circular  stating  that 
the  proposed  resolutions  are  with  a  view  to  the  reconstruction  of  the  company 
for  the  purpose  already  explained.     See  the  form  following:  — 


Form  777. 


Another. 


Scheme  of  Reconstruction. 

1 .  A  new  coy  to  be  incorporated  bearing  same  name  as  the  present 
coy,  with  capital  of  700,000?.,  and  power  to  i-ssue  350,000Z.  5  p.c. 
debenture  stock. 

2.  The  assets  and  liabilities  of  the  present  coy  to  be  transferred  to 
the  new  coy. 

3.  Every  member  of  the  old  coy  to  receive  for  every  251.  capital 
of  the  old  coy  held  by  him  or  her — 

(1)  501.  pd-up  shares  in  the  reconstructed  coy. 

(2)  17Z.   10s.  debenture  stock  of  the  reconstructed  coy  carrying 

interest  at  5  p.c. p. a. 

4.  The  debenture  stock  to  be  either  perpetual  or  payable  after  a 
term  of  years,  and  to  be  secured  as  a  first  charge  on  the  undertaking 
by  way  of  floating  security. 

5.  The  present  coy  to  be  dissolved,  and,  with  a  view  thereto,  resolu- 
tions for  a  voluntary  winding-up  to  be  passed,  and  the  undertaking 
to  be  made  over  under  sect.  192  of  the  Cos  (Consolidation)  Act,  1908. 
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AN  AGREEMT  made  the day  of ,  between  the Coy,    Form  778. 

Limtd  (incorporated  in  19—  and  hnftr  called  "the  new  coy";,  of  Supplemental 

the  first  pt,  the  Coy,  Limtd,  incorporated  in  1895,  and  hnftr  agreement 

referred  to  as  the  old  coy,  and and the  liqrs  thof,  of  the  gg^rS'"'^ 

second  pt,  and  A.  of  -,  as  tree  for  the  allottees  hnftr  named,  of 

the  third  pt,  whereby  it  is  agreed  as  follows:  — 

1.  Pursuant  to  the  reconstruction  agreemt  dated  the  day  of 

,  and  made  between  the  parties  hto,  which  is  about  to  be  filed 

with  the  Registrar  of  Companies,  the  new  coy  shall  allot  to  each  of 
the  persons  named  in  the  schedule  hto  the  number  of  11.  shares  in 
the  new  coy's  capital  set  opposite  his  or  her  name  in  such  schedule, 
and  the  sd  shares  shall  be  numbered to inclusive. 

2.  The  sd  shares  shall,  as  provided  by  the  sd  reconstruction 
agreemt,  be  deemed  for  all  purposes  to  be  fully  pd  up,  and  shall  be 
treated  as  in  [part]  satisfaction  of  the  shares  to  be  allotted  in  accord- 
ance with  clause  4  of  the  sd  reconstruction  agreemt. 

3.  The  new  coy  shall  cause  the  said  reconstruction  agreemt  and 
this  agreemt  to  be  filed  with  the  sd  Registrar  of  Companies  pursuant 
to  sect.  88  of  the  Cos  (Consolidation)  Act,  1908. 

In  witness,  &c.    [Add  schedule  as  in  Form  779.] 

It  is  not  uncommonly  deemed  expedient,  in  order  to  preclude  any  question 
as  to  sect.  88  of  the  Companies  (Consolidation)  Act,  1908,  to  file  supplemental 
contracts  as  above,  showing  how  many  shares  are  allotted.    See  suj)ra,  pp.  67,  68. 


To  the  directors  of  the  CD.  Coy,  Limtd.  Form779. 

In  accordance  with  clause of  the  reconstruction  contract,  dated  ^ip^ctionTo 

the  of  ,  19 — ,  we,  the  undersigned,  being  the  liqrs  of  tlie  allot. 

A.  B.  Coy,  Limtd,  hby  request  you  to  allot  to  each  of  the  persons 
named  in  the  first  column  of  the  schedule  hto  the  number  of  10 ;. 
shares  in  your  coy  set  opposite  the  name  of  such  person  in  the  third 
column  of  the  sd  schedule,  with  the  sum  of  51  per  share  credited  as 

pd  up  thon:  such  shares  to  be  pt  of  the  shares  specified  in  clause  ■ 

of  the  reconstruction  contract  afsd. 

And  we  also  request  you  to  issue  to  us fractional  certificates  in 

accordance  with  clau.se  [see  clause  3  of  Form  63,  supra,  p.  414] 

of  the  reconstruction  contract. 

Dated  this day  of . 


Liqrs  of  the  Limtd. 
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Schedule  above  referred  to. 


Names  of  Allottees. 

Addresses  and  Description 
of  Allottees. 

Number  of  Shares  to  be 
allotted  to  each. 

Form  780. 

Circular. 


The  "A"  Coy,  Limtd  (below  referred  to  as  "the  old  coy"). 

Sir  or  Madam, 

As  liqrs  of  the  old  eoj,  we  beg  to  give  you  notice  that  the  agreemt 
for  the  transfer  of  the  undertaking  of  the  old  coy  to  the  "'A"  Cojs 
Limtd,  incorporated  in  1905,  Avhich  was  duly  sanctioned  by  special 
resolution  of  the  old  coy,  has  now  been  executed,  and  is  dated  the 
day  of  . 

[Agreement.] 

You,  as  the  holder  of shares  in  the  old  coy,  are  entld  to  claim, 

as  of  right,  an  allotment  of  shares  in  the  new  coy  of  11.  each 

with  the  sum  of  18s.  credited  as  pd  up  thou,  and  in  compliance  with 
the  agreemt  afsd,  we  now  enclose  the  requisite  claim  for  signature. 

You  can  have  the  shares  allotted  to  yourself  or  to  your  nominee 
or  nominees,  but  in  the  latter  case  your  nominee  or  nominees  must 
countersign  the  claim  as  indicated  therein. 

The  registered  office  of  the  new  coy  is  situate  at ,  and  you  will 

bo  so  good  as  to  send  jour  claim,  Avhen  duly  signed,  in  an  envelope 
addressed  to  the  new  coy  at  that  address,  and  we  will  take  the  neces- 
-sary  steps  to  procure  the  allotment  of  the  shares  claimed  by  you. 

Under  the  agreemt  the  time  for  sending  in  claims  is  limtd  to  ■ 

■days  from  the  day  of  ,  and  accordingly  your  claim  must 

reach  the  new  co}^  before  the day  of . 

^Ve  are,  Sir,  &c. 

To  the  "A"  Coy,  Limtd. 

•Gentlemen, 

As  the  holder  of  shares  in  the  "A"  Coy,  Limtd,  incorporated  in 

1905,  I  claim  an  allotment  of shares  in  your  capital  of  11.  each, 

:with  18s.  per  share  credited  as  pd  up  thon,  and  I  enclose  the  sum  of 
Is.  per  share,  being  the  amount  payable  on  applicon,  and  I  under- 
take to  pay  the  balance  when  called  for. 
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I  direct  such  allolnicnl  to  be  made  as  under,  that  is  to  say: —  Form  780. 


Name  of  Allottee  or 
Allottees. 


Number  of  Shares  to  be  allotted 
to  each. 


Dated  this  day  of 


Signature  of  member 
Address  of  member  — 


Note. — Let  the  member  or  members  sign  here  and  state  address. 
And  I,  the  undersigned  nominee,  concur  in  the  above  direction. 

Signature  . 

Note. — Lot    the    nominee    sign    here    his     name,    address,    and 
de.scription. 


Sir  07-  Mad.\m,  Form  781. 

On  behalf  of  the  reconstructed  coy  (the  CD.  Coy,  Limtd),  which,  Notice  of 
as  you  are  aware,  has  been  formed  pursuant  to  the  scheme  for  the  allotment, 
reconstruction  of  the  A.  B.  Coy,  Limtd,  I  beg  to  give  you  notice  that, 

in  accordance  with  the  terms  of  the  reconstruction,  lOZ.,,  shares 

in  the  capital  of  the  reconstructed  coy  have  been  allotted  to  you,  with 
the  sum  of  51.  per  share  credited  as  pd  up  thon,  in  respect  of  your 
holding  in  the  A.  B.  Coy,  Limtd. 

You  will  also  be  entld  to fractional  certificates  (transferable 

by  delivery)  each  representing  one-tenth  of  a  share.  Upon  presenta- 
tion of  ten  fractional  certificates,  the  reconstructed  coy  will  allot  a 
10^  share,  with  51.  credited  as  pd  up  thon:  and  accordingly  you  can 
either  dispose  of  your  fractional  certificates  or  acquire  others,  so  as 
to  obtain  an  allotment  of  a  share  as  above. 

Be  so  good  as  to  sign  the  annexed  slip  and  forward  same  to  me 
without  delay.  It  is  important  that  your  address  should  be  correctly 
stated. 

The  certificates  will  be  issued  in  due  course,  and  in  the  meantime 
the  allotment  letter  should  be  kept  for  the  purpose  of  being  exchanged 
for  such  certificates. 

I  am,  yours  obediently. 

To  .  ,  Secretary. 
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Form  782.  To  the  C.  D.  Coy,  Limtd. 

Reply  to  last.       I  request  that  the  certificates  of  title  to  the shares  allotted  to 

me  as  mentd  in  your  letter,  No.  ,  and  also  the  fractional 

certificates,  be  for^varded  by  post  to  me  as  below. 

Dated  this  - — —  day  of . 

Usual  signature . 

Name  in  full . 

Address . 


Profession  or  occupation  (if  any) . 

g@°  If  certificates  not  to  be  sent  to  the  above  address,  state  here  the 
address  to  which  they  are  to  be  sent. 

Certificates  to  be  sent  to  . 


Form  783. 

Fractional 
certificate. 


The  C.  D. 


Coy,  Limtd. 
No. , 


Fractional  Certificate. 


This  is  to  certify  that  the  bearer  of  this  certificate,  upon  presenting- 
the  same,  along  with  nine  other  like  certificates,  to  the  above-named 
coy,  at  its  office,  No.  — ,  — —  Street,  London,  E.C.,  will  be  entld  to 
an  allotment  of  one  lOZ.  share  in  the  capital  of  that  coy,  with  the 
sum  of  51.  credited  as  pd  up  thon.  But  such  certificates  must  be 
accompanied  by  an  applicon  in  writing,  signed  by  the  person  to 
whom  the  allotment  is  to  be  made,  and  framed  in  accordance  with 
the  form  indorsed  hereon. 

Dated  this dav  of . 


Form  784. 

Request  for 
allotment  of 
shares  in 
exchange  for 
fractional 
certificates. 


To  the  C.  D.  Coy,  Limtd. 

As  the  bearer  of  the  ten  fractional  certificates  annexed  hto,  num- 
bered   ,  I  request  the  allotment  to  me  of  one  101.  share  in  the- 

capital  of  the  coy,  with  the  sum  of  51.  credited  as  pd  up  thon. 

Dated  this  day  of . 

Signature . 

Name  in  full . 

Address . 

Description  or  occupation  . 

Where  certificates  to  be  sent . 


Form  785.  To  the  liqrs  of  the  A.  Coy,  incorporated  18 — ,  and  hnftr  called 
the  old  coy,  and  to  the  B.  Coy,  incorporated  1888,  and  hnftr 
called  the  new  cov. 


Request  for 
allotment  to 
specified 
persons. 


Gentlemen, 

I,  the  undersigned. 


of ,  a  shareholder  in  the  old  coy,^ 


request  that  the  fully  pd-up  shares  in  the  new  coy,  to  which  I  am 
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entld  under  the  reconstruction  scheme,  may  be  allotted  in  manner    Form  785. 
following:  — 


Names  of  Allottee 
or  Allottees. 


Number  of  Shares  to  be  allotted  to 
each  of  the  Allottees. 


Signature  of  shareholder 


Date 


Where  the  shareholder  inserts  in  the  above  table  the  name  of  any 
nominee  or  nominees  besides  or  instead  of  his  okm,  such  nominee  or 
7iominees  must  sign  the  follounng  request: — 

And  I,  the  undersigned,  request  the  new  coy  to  allot  to  me  the 
share  or  shares  set  opposite  my  name  in  the  above  table. 

Signature  of  Allottee  or  Allottees. 


Dated  this 


day  of 


Sir  or  Madam, 


In  response  to  your  claim,  I  am  to  inform  you  that  - 

the  above-named  coy  with per  share  credited  as  pd  up  have  been 

allotted  to  you.     The  amount  payable  by  you  on  application  is 

per  share  amounting  to  £ ,  and  you  will  be  so  good  as  to  remii 

the  same  to  me  [or  to  the  coy's  bankers]  [name,  address]. 

Yours  faithfully, 


Perm  786. 

shares  iu  I^etter  of 
allotments 


The 


Coy,  Limtd,  incorporated  in 


Allotment  No. 

Received  from  ■ 
Dated  this  day  of 


-  for  the  above-named  coy. 
of the  sum  of  £ payable  on  allotment. 


p. 
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Form  787.        That  the  provisional  agreemt,  dated  the day  of 


Resolution 
for  sale  of 
Jindertakins 


-  and  luado 

between  A.  B.  on  behalf  of  the  coy  of  the  one  pt,  and  The  ■ Coy, 

Limtd,  of  the  other  pt,  be  and  the  same  is  hby  ratified  and  confirmed, 
and  that  the  directors  be  authorized  to  affix  the  coy's  seal  thereto  in 
token  of  such  ratification  and  confirmation,  and  to  carry  the  same  into 
effect,  with  such  (if  any)  modifications  in  the  details  thof  as  they  may 
think  fit  to  assent  to. 


rorm  788. 

Notice  of  dis- 
.^tent  piu'suant 
(to  sect.  192. 


The   above   is   a   form   of   resolution  where   the   undertaking   is   sokl   before 
winding-up.     Sop  p.  14.52  et  seq.,  supra. 


In  the  matter  of  the  Cos  (Consolidation)  Act,  1908,  s.  192. 
And  in  the  matter  of  the  ■  Coy,  Limtd. 


To 


and  -,  the  liqrs  of  the  above-named  coy 


Take  notice  that  I  dissent  from  the  special  resolutions  of  the  coy 
passed  and  confirmed  at  general  meetings  thof,  held  resply  on  the 

da}'  of and day  of .    And  I  hby  require  you  either 

to  abstain  from  carrying  such  resolution  into  effect,  or  to  purchase  the 
interest  in  the  sd  coy  held  by  me  at  a  price  to  be  determined  in 
accordance  with  sect.  192  (6)  of  the  above-mentd  Act. 

Dated,  &c.  A.  B.  of . 

See.  Union  Bank  of  Kingston,  13  C.  D.  808;  Anglo-ltnlian  Bank  v.  Be  Rosa::, 
L.  R.  2  Q.  B.  452;  Be  Rosaz  v.  Anglo-Italian  Bank,  L.  R.  4  Q.  B.  462; 
London  and  Westminster  Bread  Co.,  38  W.  R.  277,  and  supra,  p.  1443. 

In  some  preceding  editions  of  this  work  a  copy  of  the  agreement  sanctioned 
by  the  Court  in  Imperial  Mercantile  Credit  Association  (12  Eq.  504)  was  set 
out,  but  that  form  is  now  omitted  for  want  of  space. 


Form  789.  An  Agreement  by  Members  of  a  Comp.\.ny  for  Reconstruction  on 
Lines  of  Scheme  which  involves  a  Distribution  of  Assets 
otherwise  than  in  accordance  Avith  Existing  Rights. 


JieocKistruc- 
tion  on 
special  lines. 

Parties. 

K^eitals, 


AN  AGREEMT,  made  the day  of ,  between  A.,  on  behalf 

of  all  the  members  of  the Corporation,  Limtd  fhnftr  called  "the 

existing  coy"),  of  the  one  part,  and  B.,  C,  and  D.,  directors  of  the 
existing  coy,  of  the  other  or  second  part:  Whereas  it  is  desirable  to 
reconstruct  the  existing  coy  in  accordance  with  the  following  scheme, 
tliat  is  to  say:  — 

(a)  A  new  coy,  bearing  the  same  name  as  the  existing  coy  or  some 

other  similar  name,  to  be  registered  under  the  Cos  (Con- 

'  solidation)  Act,  1908,  with  a  memdum  and  arts  of  asson 
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in  the  terms  of  the  drafts  which  have  ah-eady  been  jn-epared    Form  789. 
and  approved  by  the  directors  of  the  existing  coy. 

(b)  The  undertaking-  of  the  existing  coy  to  be  made  over  to  the  new 

coy  upon  the  terms  of  the  reconstruction  agreemt,  which  has 
already  been  prepared  and  approved  by  the  directors  of  the 
existing  coy. 

(c)  The  directors  of  the  existing  coy  to  be  the  first  directors  of 

the  new  coy. 

(d)  The  preferred  stock  and  the  deferred  stock,  and  the  founders' 

shares  receivable  under  the  reconstruction  agreemt,  to  be 
distributed  among  the  members  of  the  existing  coy,  so  that 
as  nearly  as  may  be  every  member  shall  receive — 

For  every  11.  of  preferred  stock  in  the  existing  coy,  IL 
of  preferred  stock  in  the  new  coy. 

For  every  11.  of  deferred  stock  in  the  existing  coy,  IZ. 
of  deferred  stock  in  the  new  coy. 

For  every  founders'  share  in  the  existing  coy,  one 
founders'  share  in  the  new  coy. 

(e)  The  assets  of  the  existing  coy,  excepted  by  the  reconstruction 

agreemt,  are  to  be  dealt  with  thus:  — 

(1.)  The  sum  of  £—  cash  is  to  be  applied  in  paying  to 
the  holders  of  the  preferred  stock  in  the  existing  coy  a  divi- 
dend thereon  for  the  half-year  ending  the  28th  February, 
19 — ,  at  the  rate  of  5  p.c.p.a. 

(2.)  The  liqrs  are  to  be  at  liberty  to  make  over  the  ex- 
cepted net  revenue  of  the  existing  coy  since  28th  February, 
19_^  upon  condition  that  the  same  is  treated  as  net  revenue 
of  the  new  coy,  applicable  to  the  payment  of  dividend. 

(f)  The  reconstruction  to  be  carried  out  under  sect.  192  ofNthe  Cos 

(^Consolidation)  Act,  1908,  subject  to  the  provisions  of  the 
arts  of  asson  of  the  existing  coy,  and  accordingly  the  exist- 
ing coy  to  go  into  voluntary  liquidation,  and  to  authorize 
the  liqrs  to  carry  out  the  reconstruction  immediately,  so 
that  there  may  be  no  interruption  of  the  business. 

(g)  With  all  convenient  speed  the  existing  coy  to  be  dissolved. 

NOV^    THEREFORE    IT   IS    AGREED    aS    follows: 

1  The  existing  coy  shall  be  reconstructed  in  accordance  Avith  the  Reconstruc- 

°  tion  as  per 

sd  scheme.  scheme. 

2  Each  member  of  the  existing  coy  who  is  a  party  to  or  ratifies  this  Special 

..  !,•  L       a     *■    r.i-r^  resolutions, 

agreemt  shall  concur  in  passing  the  requisite  resolutions  to  ettectuate 

such  reconstruction,  and  shall  accept  the  preferred  stock  and  cash, 

and  the  deferred  stock  and  the  founders'  shares,  as  the  case  may  be, 

coming  to  him  under  the  sd  scheme  as  afsd  in  full  satisfaction  and 

discharge  of  all  his  interests  as  a  member  of  the  existing  coy  in  the 

assets  thof. 

5  B  2 
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Considera- 
tion. 

When 
absolute. 


Form  789.  3.  The  sd  B.,  C.  and  D.  shall  unc  tlioir  best  endeavours  to  procure 
the  reconstruction  oi"  the  existing-  coy  in  accordance  with  the  sd 
scheme . 

4.  This  ag-reenit  is  to  become  absolute — 

(1.)  If  and  when  it  is  ratified  in  writing  by  all  the  members  of 

the  existing-  coy  who  are  not  parties  to  it,  or 
(2.)  If  and  when  the  directors  of  the  existing  coy  shall  certify 
hereon  in  writing  that  in  their  opinion  the  proportion  of 
the  members  who  have  ratified  this  agreemt  is  so  large 
that  the  non-concurrence  of  the  outstanding  members 
should  be  disregarded,  and  in  such  case  this  agreemt  shall 
be  binding  on  those  who  are  parties  to  it  and  on  those 
who  have  ratified  it,  and  shall  be  carried  into  effect  as 
nearly  as  may  be  on  the  lines  afsd. 
When  void.  5.  If  this  agreemt  does  not  become  absolute  within  six  calendar 

months  from  the  date  hof,  it  shall  thereupon  become  void. 

As  WITNESS,  &c. 

Having  regard  to  the  decisions  in  Griffith  v.  Paget,  5  C.  D.  894,  and  Simpson 
V.  Palace  Co.,  69  L.  T.  72  (see  supra,  pp.  1141,  1142),  it  is  sometimes  necessary 
to  get  all  the  shareholders  to  assent  beforehand  to  the  particular  scheme  proposed. 
An  agreement  in  the  above  form  was  used  in  a  case  where  a  winding-up  would 
have  abrogated  all  distinction  between  the  several  classes,  and  it  was  desired 
to  reconstruct  on  the  footing  that  the  shureholders  vshould  all  stand  in  the  new 
company  as  they  stood  in  the  old  company.  The  form  has  since  been  made 
use  of  (with  recjuisito  modifications)  in  a  number  of  important  cases  involving 
many  millions  of  money  and  thousands  of  shareholders. 

Sect.  120  of  the  Act  of  1908  affords  but  little  assistance  in  this  respect,  for 
class  meetings  under  that  section  can  only  be  held  after  the  commencement  of 
the  winding-up.  Xow  a  winding-up  without  special  terms  would  prejudice 
one  class,  and  that  class  will  not  consent  to  a  winding-up  on  the  chance  that 
meetings  may  subsequently  approve  of  an  arrangement. 


Form  790.        AN  AGREEMT,  made  the 


day  of 


between  A.  of 


Agreement 
for  exchange 
of  shares. 


,  on  behalf  of  himself  and  all  the  other  holders  of  shares  in  the 

Coy,  Limtd  (hnftr  called  "  the  old  coy  ")  of  the  one  part,  and  B. 

of ,  on  behalf  of  the  new  coy  hnftr  mentd  of  the  other  part. 

Whereas  the  old  coy  was  incorporated  in  the  year under  the 

Cos  Acts,  1862  to  1900,  as  a  coy  with  liability  limtd  by  shares. 

And  whereas  the  nominal  capital  of  the  old  coy  is  .300,000?., 
divided  into  10,000  preference  shares  of  lOZ.  each  and  20,000  ordinary 
shares  of  lOL  each. 

And  whereas  a  coy  (hnftr  called  "the  new  coy")  is  al^out  to  be 
formed  and  incorporated  under  the  Cos  (Consolidation)  Act,  1908, 
as  a  coy  with  liability  limtd  by  shares,  and  intended  to  be  called 
"The  — -  Coy,  Limtd." 

And  whereas  the  memdum  and  arts  of  asson  of  the  new  coy  liave^ 
been  prepared,  and  are  approved  of  by  the  parties  hto. 
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And  whereas  the  capital  of  the  new  coy  is  to  be  400,000?.,  divided    Form  790. 
into  400,000  shares  of  11.  each. 

And  whereas  it  is  desirable  to  make  provision  for  the  exchange 
of  shares  in  the  old  coy  for  shares  in  the  new  coy,  as  hnftr  provided. 

Now  IT  IS  hereby  agreed  as  follows:  — 

1.  When  this  agreemt  becomes  absolute,  the  sd  A.  and  each  holder 
of  shares  in  the  old  coy  who  shall  have  ratified  this  agreemt  shall 
exchange  his  or  her  preference  and  ordinary  shares  in  the  old  coy  for 
shares  in  the  new  coy,  as  hnftr  provided. 

2.  The  conson  for  the  sd  exchange  shall  in  each  case  be  as  follows; 
tiiat  is  to  say:  Sixteen  fully  pd-up  shares  in  the  new  coy  of  IZ.  each 
for  every  preference  share  in  the  old  coy,  and  twelve  fully  pd-up 
shares  in  the  new  coy  of  11.  each  for  every  ordinary  share  in  the  old 
-coy. 

[3.  In  order  etiectualh'  to  ratify  this  agreemt,  each  holder  of  shares 
in  the  old  coy  who  desires  to  ratify  the  same  must,  after  the  incor- 
poration of  the  new  coy,  sign  and  deliver  to  the Bank,  Limtd, 

No.  — ,  Street,  E.G.,  the  bankers  of  the  new  coy,  a  note  of 

ratification  and  applicon  in  respect  of  the  preference  shares  and 
another  in  respect  of  the  ordinary  shares  in  the  old  coy  of  such 
holder,  and  such  applicons  shall  be  framed  in  the  terms  of  the  forms 
tiet  forth  in  the  schedule  hto,  and  must  be  accompanied  by  the  certi- 
ficate therein  referred  to.] 

4.  When  this  agreemt  becomes  absolute,  the  new  coy  shall  allot  to 
the  sd  A.,  and  to  each  holder  who  shall  have  ratified  the  same  as  afsd, 
the  fully  pd-up  shares  in  the  new  coy  to  which  the  sd  A.  and  such 
holder  shall  be  entld  in  exchange  as  afsd,  and  the  sd  A.  ^nd  such 
holder  shall  transfer  such  shares  to  the  new  coy  or  its  nominees  as 
and  when  required. 

It  is  not  safe  to  add  the  words  "  that  in  the  meantime  the  shares  shall  be 
held  in  trust  for  the  new  company,"  for  that  will  attract  ad  valorem  duty. 
Chesterfield  v.  Inland  Eevenue,  (1899)  2  Q.  B.  7. 

5.  This  agreemt  shall  become  absolute  when  and  so  soon  as  it  shall 
have  been  ratified  as  afsd  by  all  the  holders  of  the  issued  preference 
shares  in  the  old  coy,  and  by  all  the  holders  of  the  issued  ordinary 
shares  in  the  old  coy,  or  by  such  proportion  of  the  holders  of  each 
class  afsd  of  the  sd  shares,  not  being  less  than  nine-tenths  in  value, 

as  the  sd  ■ shall  consider  sufiicient,  and  shall  have  been  adopted 

by  the  new  coy,  and  if  it  shall  not  have  been  so  ratified  and  adopted 
before  the day  of ,  it  shall  on  that  day  become  void. 

6.  In  conson  of  the  premises,  the  sd  B.  shall  use  his  best  endeavours 
to  procure  the  incorporation  of  the  new  coy  and  the  ratification  and 
adoption  afsd. 

7.  Each  ratifying  shareholder  afsd  shall  be  deemed  to  authorize 
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Forni  790.  the  sd  A.,  ou  behalf  of  such  ratifj-iiifi-  liohler,  lai  to  enter  into  a 
supplemental  agreenii  witli  the  now  coy  when  in(  i)i])()iated  for  the 
adoption  by  the  new  coy  of  this  a^-reenit  and  for  the  discharg-e  of 
the  sd  B.  from  all  liability  thereunder,  and  for  the  identification  of 
the  shares  to  be  allotted  to  siich  ratifyinf>-  slunclioldor;  and  (b)  to  Bign 
a  transfer  in  accordance  with  clause  4  hof. 

8.  In  respect  of  the  pd-up  share'^  afsd,  (lie  new  coy  shall  cause  a 
suflficient  contract  or  contracts,  within  the  nieanin<>'  of  sect.  88  of  the 
Cos  (Consolidation)  Act,  1908,  to  be  tiled  with  the  Registrar  of  Cos. 

As  witness  the  hands  of  the  parties  hto  the  day  and  year  first  above 
written. 

[TifK  S<'in:i)L"LE  .\BovK  iti;Ki:i!i:r.i)  tu. 
Application  Form  in  -respect  of  Preference  Shares. 


The 


Coy,  Limtjj. 


To  the 


Coy,  Limtd. 


Gentlemen, — «Ilaving    lodged    witli    your    hjuikcrs    my    certificate    for    

preference  shares  in  the  -      -  Coy,  Limtd,  I  hhy  ratify  the  agreemt  of  the  

day  of ,  19— J  a  copy  of  which  is  indorsed  hereon,  and  I  request  you,  pur- 
suant to  that  agreemt,  to  allot  me  fully  pd-up  preference  shares  of  £ — 

each  in  your  capital  (being  at  the  rate  of shares  for  every  shares 

held  by  me  in  the Coy,  Limtd),  and  T  agree  to  accept  such  shares  and  to 

sign  a  transfer  of  all  my  preference  shares  iu  the Coy,  Limtd,  if  and 

when  called  ou  so  to  do. 

Signature  . 

Name  (in  full)  . 

Address , 

Occupation  . 

Date  ]. 

The  usual  plan  is  to  omit  clause  3  and  the  .schedule,  and  to  send  out  printed 
copies  of  the  agreement  with  words  at  the  foot,  "  I  ratify  the  agreement  of 
which  the  above  is  a  copy,"  and  space  for  a  signature,  and  then  ask  the  member 
to  sign  and  return  the  form. 

The  agreement  only  wants  a  Qd.  stamp.  But  if  the  transfer  of  shares  is 
carried  into  effect,  ad  valorem  duty  will  be  payable.  .7.  ^-  P.  Coati<,  Ltd.  v. 
Commissioners  of  Inland  Rerevae,  (1897)  2  Q.  B.  423. 
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The  New 


Coy.  Limtd. 


Circular  as  to    j^-^^^^  gjj^  O^  Mad.\M, 
distribution 


in  specie. 


As  you  are  doubtless  aware,  the  following-  resolutions  were  passed 

at  the  extraordinar}'  general  meeting  of  the Coy,  Limtd,  held  on 

the  4th  day  of  August,  19 — . 


[Resolution  to  wind  uy  and  to  distribute  shares  in  the  New 
in  specie,  e.g.,  see  Form  517,  p.  1128.1 


Coy 
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As  a  holder  of ordinary  shares  in  the Goy,  Limtd,  you    Form  791. 

are  entld  to  call  for  the  allotment  to  you  or  your  nominee  or  nominees  

of fully  pd  ordinary  shares  of  11.  each  in  the  capital  of  the  New 

Coy,  Limtd,  and,  as  you  will  see  from  the  above  resolutions,  your 

election  must  be  made  within  twenty-one  days  from  the  passing  of 
those  resolutions. 

The  agreemt  providing  for  the  issue  of  the  shares  referred  to  as 
fully  pd  has  been  or  is  about  to  be  filed  with  the  Registrar  of  Cos. 

Annexed  to  this  circular  is  a  form  of  request  for  allotment,  and 
Ave  shall  be  obliged  by  your  signing  it  and  forwarding  it  to  us, 
accompanied  by  the  certificate  for  the  shares  now  held  by  you,  not 
later  than  the  25th  day  of  August,  19 — ,  and  the  shares  will  then  be 
allotted  in  due  course  in  accordance  with  your  wishes. 

Yours  obediently, 


„,  >  liiquidator 


Form  of  Bequest  for  Allotment. 

To  the  liqrs  of  the  Coy,  Limtd  (in  liquidation),  and  to  tho 

directors  of  the  New Coy,  Limtd. 

CrENTLBMEN, 

I,  the  undersigned,  of ,  a  shareholder  in  the Coy,. 

Limtd  (in  liquidation),  request  that  the  fully  pd-up  ordinary 

shares  in  the  New Coy,  Limtd,  which  I  am  entld  to  call  for  under 

a  special  resolution  of  the  Coy,  Limtd,  passed  on  the  of 

,  may  be  allotted  in  manner  following:  — 


Names  A<l<lrpssps  Number  of  Shares  to 

ofAUottees.  Aaaresses.  be  AUotted. 


Dated  this day  of . 

Signature -. 

In  the  case  of  shares  held  by  more  persons  than  one,  each  person 
must  sign  this  request. 

Where  the  shareholder  inserts  in  the  above  table  the  name  of  any 
nominee  or  nominees  besides  or  instead  of  his  own,  such  nominee  or 
nominees  must  sign  the  following  request: — 
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Form  791.        And  I,  the  undersigned,  request  the  directors  of  the  New Coy, 

Limtd,  to  allot  to  me  the fully  pd  shares  set  opposite  my  name 

in  the  above  table,  and  I  authorize  the  coy  to  insert  my  name  in  their 
register  of  members  in  respect  of  such  shares. 

Signature  of  nominee  • . 

Dated  this day  of . 

We  request  the  directors  of  the  New Coy,  Limtd,  to  allot  the 

sd  shares  as  above. 

I  Liqrs  of  the  

)      Coy,  Limtd. 


1481 


AMALGAMATION. 


CHAPTEE  XXIII. 

INTRODUCTORY    NOTES. 

The  term  "amalgamation"  as  used  in  relation  to  companies  has  no  What  is  tm 
technical  meaning.    It  is  a  popular  phrase,  and,  as  such,  has  for  many  ^^^^  f 
years  (see  first  edition  of  this  work,  published  in  1877)  been  used  to 
describe  various  transactions  differing  considerably  in    detail    but 
generally  falling  within  one  or  other  of  the  following  heads:  — 

(a)  The  transfer  of  the  undertaking  of  an  existing  company  or  of 

several  existing  companies  to  another  existing  not  newly 
formed  company,  of  which  all  the  members  of  the  trans- 
ferring company  or  companies  become  or  have  the  right 
to  become  members,  and  the  subsequent  dissolution  of  the 
transferring  company  or  companies. 

(b)  The  transfer  of  the  undertaking  of  two  or  more  existing  com- 

panies to  a  new  company  formed  to  take  over  the  same,  of 
which  all  the  members  of  the  transferring  companies  become 
or  have  the  right  to  become  members,  and  the  subsequent 
dissolution  of  the  transferring  companies. 

The  term  "amalgamation"  had  long  before  1877  been  used  to 
■describe  transactions  of  this  kind.  See  the  Era  case  (1861),  30 
L.  J.  Ch.  137;  Higg's  case,  2  H.  &  M.  666;  Stace  and  Worth's  case 
(1869),  4  Ch.  682;  Dougan's  case  (1873),  8  Ch.  545;  Wynne's  case 
(1873),  8  Ch.  1003;  Boman's  case  (1876),  3  C.  D.  21. 

A  transaction  may  be  an  amalgamation  notwithstanding  that  the 
terms  "purchase"  and  "sale"  are  used.  See  the  last-mentioned 
cases.  It  is  also  immaterial  that  a  substantial  part  of  the  assets  are 
■excepted.  Wall  v.  London  and  Northern  Assets  Corporation  (No.  1), 
(1898)  2  Ch.  469.  There  Chitty,  J.,  said:  "In  this  case  there  is  a 
selling  of  the  assets  with  the  exception  I  have  mentioned,  and  there 
is,  I  think,  an  amalgamation  in  this  sense,  that  the  purchasing 
■company  gives  to  the  selling  company  shares  in  itself  to  be  dis- 
tributed according  to  the  clause  which  I  shall  mention  presently. 
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That  seems  to  me  in  the  ordinary  and  reasonable  sense  of  the  term, 
and  certainly  in  the  sense  in  which  it  is  used  in  this  article,  to  be  an 
amalgamation."  See  also  South  African  Supply  and  Cold  Storage 
Co.,  (1904)  2  Ch.  268,  that  the  exception  of  a  portion  of  the  assets 
from  the  transfer  does  not  deprive  tbo  transaciion  of  the  character 
of  an  amalgamation. 

Where  a  company  has  been  dissolved  in  jmrsnancc  of  an  amalga- 
mation scheme  designed  to  defeat  payment  of  the  oom[)any's  deben- 
ture holders,  such  dissolution  will  be  declared  void  under  sect.  223 
of  the  Companies  (Consolidation)  Act,  1908.  Be  Spottiswood,  Dixon 
and  Hunting,  Ltd.,  (1912)   1  Ch.  410. 

A  large  company*  is  generally  in  a  much  belter  jxisiiiou  to  carry  on 
business  successfully  than  a  small  one.  Tlie  expense  of  management 
in  a  small  company  is  relatively  much  juore  burdensome  than  in  a 
large  one,  and  in  order  to  keep  it  doAvn  a  small  company  is,  very 
commonly,  obliged  to  employ  directors  and  other  officers  and  agent"^ 
of  inferior  business  capacity.  Again,  the  shares  of  a  small  company 
are  not  uncommonly  unsaleable,  except  perhajjs  in  a  local  market 
Avhere  the  demand  may  be  limited  and  uncertain.  This  places  a 
small  company  at  a  disadvantage:  it  may,  and  often  does,  find  con- 
siderable difRculty  in  placing  its  original  capital,  and  still  greater 
in  raising  any  further  share  capital.  And  not  oidy  has  a  small  com- 
pany difficulty  in  placing  share  capital,  but  it  has  little  or  no  chance 
of  borrowing  on  debentures. 

This  is  why  the  amalgamation  of  small  undertakings  has  for  some 
time  been  making  considerable  progress.  Another  great  inducement 
to  amalgamation  is  the  desire  to  terminate  competition.  However 
good  competition  may  be  for  the  ])ublic,  it  is  very  often  ruinous  to  the- 
parties  engaged  in  it. 

An  amalgamation  may  be  effected: — ■ 

(1.)  By  special  Act  of  Parliament.    It  is  not  very  often  that  this 
mode  is  adopted  by  companies  formed  under  the  Com- 
panies Acts.     See  Part  III. 
(2.)  Under  sect.    192  of  the  Act  of   1908.     This  is  the  mode- 

generally  adopted. 
(3.)  Under  a  power  in  the  memorandum  of  association  to  sell 
the  undertaking  for  shares  in  another  company  (see 
Form  114,  supra,  p.  510),  combined  Avith  a  power  in 
the  articles  to  divide  assets  in  a  winding-up  in  specie. 
So  long  as  the  validity  of  a  power  of  this  kind  to  sell  the 
undertaking  was  recognized  (supra,  p.  1452  et  seq.),  it  was 
not  at  all  uncommon  to  effect  an  amalgamation  of  several 
companies  by  forming  a  new  company,  which  acquired 
the  undertakings  of  the  old  companies  in  exchange  for 
shares,  and  then  later  on  the  old  companies  went  into- 
liquidation  and  distributed  the  shares.  This  plan  was 
specially  applicable  where  the  new  company  was  going 
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to  offer  its  capital,  or  some  part  of  it,  for  public  subscrip- 
tion, as  the  arraag-ements  for  amaloaniatiou    could    bo 
made  conditional  on  the  new  company  floating-,  and  then, 
if  it  did  not  float,  the  agreements  could  be  determined 
and  the  old  companies  could  go  on  as  before.     But  since 
the  Bisgood  case  (j^ce  supra,  p.  1454)  this  mode  of  amalga- 
mation is  no  longer  practicable.     Apart  from  this  it  was 
not  always  available,  owing  to  the  absence  of  a  sufficient 
power  in  the  memorandum  to  sell  the  business. 
The  fact  that  the  agreement  for  sale  purports  to  provide  how  the 
consideration  is  to  be  distributed  among  the  shareholders   of  the 
selling-  company  does    not    render    the    agreement    itself    invalid, 
although  the  proposed  distribution  may  be   inconsistent   with   the 
rights  of  the  shareholders  under  the  memorandum  and  articles.    Wall 
\" London  and  Northern  Assets  Corvoration,  a 898)  2  Ch.  469.    Bui 
an  injunction  may  in  such  a  case  be  obtained  to  prevent  the  assets 
from  being-  distributed  amongst  the  members    otherwise    than    in 
accordance  with  their  rights  and  interests  in  the  company.    Manners 
V.  St.  David's  Gold  and  Cower  Mines,  (1904^  2  Ch.  593. 


Amalgamation  under  sect.  192  of  the  Companies  Act,  1908 
(sect.  161  (mpra,  p.  14;}4)  of  the  Companies  Act,  1862). 

There  are  two  modes  of  eftecting  an  amalgamation  under  sect.  192.   Tw^^^^odj 
Thus: —  •  araalgama- 

(rti  Company  A.  and  Company  B.  desire  lo  amalgamate.     Com-  ^^^JJ™/,'' 
pany  A.  passes  a  special  resolution  to  wind  up,  appointing  ^^^^  ^^^ 
liquidators,  and  directing  them  to  sell  the  assets  to  Company 
B.  in  consideration  of  shares  in  that  company  to  be  allotted 
to  the  members  of  Company  A.     The  liquidators  act  accord- 
ingly, and  Company  A.  is  then  dissolved. 
(h)  Company  A.  and  Company  B.  desire  to  amalgamate.^    Com-  Mode  (/>). 
pany  C.  is  formed  to  acquire  their  assets  and  liabilities,  and 
to  carry  on  the  amalgamated  business .    Each  of  the  old  com- 
panies then  passes  a  special  re.solution  as  in  the  last  case,  the 
liquidators  carry  the  sale  into  effect,  and  the  old  companies 
are  thereupon  dissolved.     See  Kiggs  case,  2  H.  &  M.  666. 
Plan  (a)  can  only  be  adopted  where  one  of  the  companies  desiring  When  above 
to  amalgamate  has  power  to  acquire  the  property  and  liabilities  of  the  "^^^^^^^^ 
other  or  others. 

Plan  (&),  on  the  other  hand,  is  available  in  every  case,  and  is  often 

adopted,  even  where  there  is  an  am.ple  power  to  purchase,  for  the 

circumstances  of  the  companies,  or  the  ternxs  of  the  amalgamation, 

very  commonly  render  the  establishment  of  a  new  company  necessary. 

It  may  be  convenient  here  to  follow  closely  the  course  of  proceed- 
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Proceedings 
on  amalga- 
mation. 
Mode  (a). 


Terms. 


Agreement. 


Plan  {b). 


HoTV  debts  of 
transferring 
company  to 
be  paid. 


ings  upon  an  amalgamation  in  accordance  Avitli  those  two  modes. 
And,  first,  as  to  mode  (a). 

We  will  suppose  that  Company  A.  and  Company  B.  desii-e  to  amal- 
gamate; that  tJie  directors  of  Company  B.  have  full  power  to  purchase 
the  assets  of  Company  A.;  and  that  there  are  sufficient  unallotted 
shares  of  Company  B.  at  the  disposal  of  the  directors  thereof. 

The  first  thing  is  for  the  directors  of  the  two  companies  to  arrange 
the  terms  on  which  the  sale  is  to  be  made.  They  nuist  settle  whethi-r 
the  consideration  is  to  consist  exelusivel}^  of  shares,  or  partly  of 
shares  and  partly  of  cash,  whether  the  shares  are  to  be  fully  or  partly 
paid  up,  whether  Company  B.  or  the  liquidator  of  Company  A.  is  to 
purchase  the  interests  of  dissentients,  and  satisfy  the  debts  of  Com- 
pany A.,  whether  any  of  the  directors  of  Companj-  A.  are  to  become 
directors  of  Company  B.,  and  whether  Company  B.  is  to  compensate 
any  of  the  officers  of  Company  A.  for  loss  of  office,  and  so  forth. 

When  the  terms  are  settled  they  will  be  embodied  in  a  conditional 
agreement.  See  infra,  Form  793.  Notice  of  the  arrangement  is  then 
given  to  the  members  of  Company  A.  by  the  directors  thereof,  and 
meetings  arc  called  to  pass  a  special  resolution  to  wind  up,  appointing 
a  liquidator,  and  directing  him  to  adopt  the  agreement.  The  special 
resolution  having  been  passed,  the  liquidator  adopts  the  agreement 
and  carries  it  into  effect.  Company  B.  will  allot  the  shares  as  pro- 
vided by  the  agreement;  the  dissentients  will  be  satisfied  as  arranged. 
The  debts  of  Company  A.  will  be  paid  and  liquidated  by  Company 
B.,  or  the  liquidators  of  Company  A.,  according  to  the  arrangement. 
As  soon  as  may  be.  Company  A.  -will  then  be  dissolved. 

It  Avill  be  obsel'ved  that  the  proceedings  are  very  similar  to  those 
upon  a  reconstruction. 

If  the  amalgamation  is  to  be  effected  by  a  sale  to  a  new  company 
according  to  plan  (b),  tlie  terms  of  amalgamation  will  be  settled 
between  the  directors  of  the  companies  proposing  to  amalgamate,  and 
embodied  in  an  agreement  made  Avith  some  person  on  behalf  of  the 
intended  new  company.  Each  of  the  companies  then  passes  a  special 
resolution  as  above,  and  the  subsequent  course  will  be  the  same  as 
above  upon  amalgamation  according  to  plan  (a). 

An  amalgamation  according  to  plan  (b)  closely  resembles  a  recon- 
struction by  means  of  sect.  192  of  the  Act  of  1908  (sect.  162  of  1862), 
except  that  it  involves  the  reconstruction  of  two  or  more  companies 
instead  of  one.     See  supra,  p.  1435  et  seq. 

In  every  case  of  amalgamation,  the  question  arises  whether  the 
debts,  costs  of  winding  up  the  selling  company,  and  the  obligation  of 
satisfying  the  dissentient  members  of  that  company,  are  to  be  borne 
by  the  purchasing  company,  or  not.  The  chief  advantage  of  throwing 
the  burden  on  the  purchasing  company  is  that  the  members  of  the 
selling  company,  who  will  be  called  on  to  sanction  the  arrangement 
by  special  resolution,  are  more  likely  to  do  so  if  they  know  precisely 
how  many  shares  in  the  purchasing  companj^  they  are  to  receive;  but 
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tliis  cannot  be,  if  the  selling-  company  is  to  bear  the  burden.  On  the 
other  hand,  the  purchasing  party  may  not  be  willing  to  accept  a 
burden  which  is  more  or  less  indefinite:  it  may  well  prefer  to  purchase 
the  assets  for  a  fixed  sum. 

In  practice  the  burden  is  almost  always  thrown  on  the  purchasing- 
company  . 

Where  the  burden  of  paying-  the  debts,  costs  of  winding-up,  and  Where  trans- 
obligation  of  satisfying  dissentient  members  of  the  selling  company  herring  com- 
or  companies  is  not  to  be  thrown  on  the  purchasing  company,  the  its  own  debts, 
agreement  -\\dth  the  purchasing  company  will  be  for  the  sale  of  the 
assets  in  consideration  of  a  definite  number  of  shares  in  the  purchas- 
ing company  to  be  allotted  to  the  liquidators  of  the  selling  company, 
or  as  they  direct;  and  the  special  resolution  of  the  selling-  company, 
besides  providing  for  the  winding-up,  appointment  of  liquidators, 
and  adoption  of  the  agreement,  will  direct  the  liquidators  to  sell  so 
many  of  the  shares  as  may  be  nece.ssary  to  pay  the  debts,  costs  of 
winding-up,  and  to  satisfy  dissentients,  to  apply  the  proceeds  for 
these  purposes,  and  to  distribute  the  remaining-  shares  among  the 
members.     Sometimes  the  agreement  provides  for  the  retention  by 
the  selling-  company  of  sufficient  funds  to  pay  its  creditors. 

In  some  cases  the  directors  of  a  company  can  only  acquire  the  assets  When  special 
of  another  company  with  the  sanction  of  their  own  company  in  pm-chasino- 
general  meeting  or  by  special  resolution;  and  where  this  is  the  case,  company 
as  regards  a  company  to  which  a  sale  by  way  of  amalgamation  is  ^^^^^'^^^y- 
proposed  to  be  made  under  sect.  192  (sect.  161),  the  necessary  sanc- 
tion must  be  obtained;  and  it  ought  to  be  obtained  before  the  selling 
compan}'  is   called   on  to   pass   the  special  resolution  for   winding- 
up,  &c.,  for  it  would  be  a  serious  miscarriage  for  the  selling  company 
if,  after  the  passing  of  the  resolution  to  wind  up,  the  agreei^ient  fell 
through.     The  only  course  would  then  be  to  reconstruct  or  to  apply 
to  the  Court  to  stay  the  liquidation. 

It  is  very  common,  upon  an  amalgamation,  to  provide  that  some  of  ^s  to  ap- 
iT  p     ^  IT  ini  T  r>i       pointment  of 

the  directors  of  the  selling  company  shall  become  directors  of  the  directors  of 

purchasing  company.    Where  the  amalgamation  is  effected  by  means  seUmg  com- 

of  the  formation  of  and  sale  to  a  new  company,  this  is  provided  for  directors  of 

by  the  articles  of  the  new  company;  but  if  the  sale  is  to  be  to  an  purchasing 

existing  company,  it  is  generally  necessary  to  obtain  the  sanction 

of  the  agreement  by  ordinary  or  special  resolution  of  that  company; 

for  the  power  of  appointing  directors  is  almost  always  vested  in  the 

company  in  general  meeting.     See  Stace  and  Worth's  case,  4  Cli. 

685;  and  James  v.  Eve,  L.  R.  6  H.  L.  335. 

So,  too,  it  may  be  necessary  to  get  the  sanction  of  an  ordinary  or  Sanction  if 
special  resolution  of  the  purchasing  company  where  the  agreement  ^^.^y^  ^o  be*" 
involves  the  creation  of  new  shares  by  that  company.  created. 

Upon  an  amalgamation,  it  is  by  no  means  uncommon  to  provide  for  Compensation 
compensation  to  such  of  the  directors  or  other  officers  of  the  selling  to  o.^^ers  of 
company  as  are  not  to  take  office  under  the  purchasing  company,  company. 
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Notices  of 
meetings  to 
))e  explicit. 


Objects  of 
purchasing 
may  be  more 
extensive  than 
those  of  sell- 
ing company. 


What  com- 
panies can 
amalgamate 
under 
sect.  192. 


As  to  name  of 
amalgamated 
•company. 


Amalgama- 
tion with 
foreign 
•••ompany. 


Nor  iti  there  any  ubjectiou  to  such  au  anaiiy-ement  provided  there  is 
no  concealment.  SouthaU  v.  Britih-h  Mutual  Life  Ansurance  Societij, 
6  Ch.  614.  It  has  been  held  that  the  notice  convening-  the  meeting- 
ought  to  disclose  such  provisions.  Kaye  v.  Croydon  Tramways  Co., 
(1898)  1  Ch.  358,  followed  in  Tiessen  v.  Henderson,  (1899)  1  Ch. 
861;  and  see  J^ormandy  v.  Ind,  Coope  t0  Co.,  (1908;  1  Ch.  84. 

The  notices  calling  general  meetings  to  pass  the  special  resolutions 
should  be  sufficienth*  explicit.  (See  p.  1448.)  They  should  be 
accompanied  by  a  circular  showing  the  nature  of  the  plan,  and,  if 
no  previous  communication  on  the  subject  has  been  made  to  the 
members,  the  advanta,ges  or  necessity  which  should  induce  its 
adoption. 

The  notices  ought  to  contain  some  reference,  direct  or  indirect,  to 
sect.  192  of  the  Act,  particularly  if  the  memorandum  or  articles 
contain  a  power  "to  amalgamate."  See  tlie  case  of  the  Imperial 
Bank  of  China,  do.  v.  Bank  of  Hindustan,  d'C,  6  Eq.  91;  also  Fox's 
rase,  6  Ch.  176.     It  is  now  usual  to  refer  expressly  to  sect.  192. 

As  the  validit}^  of  the  resolutions  depends  on  the  sufficienc}'  of  the 
notices,  it  is  a  serious  mistake  not  to  render  them  proper  and  sufficient 
beyond  dispute.     See  also  supra,  p.  1448. 

Upon  an  amalgamation  effected  under  sect.  192  of  the  Act,  it  is 
no  objection  that  the  objects  of  the  purchasing  company  are  more 
extensive  than  those  of  the  selling  company  (SouthaU  v.  Briti-'ih 
Mutual  Life  Assurance  Society,  11  Eq.  65  i;  nor  that  they  are  en- 
tirely different;  indeed  it  is  often  one  of  the  very  purposes  of  the 
amalgamation  that  the  objects  of  the  purcliasiug  company  should 
be  more  extensive  and  diversified. 

Any  company  capable  of  being  registered  under  the  Act  of  1908 
f  see  Part  VII.  of  the  Act)  may  effect  a  reconstruction  or  amalgama- 
tion under  sect.  192.  It  should  register  under  the  Act  and  imme- 
diatel}'  afterwards  resolve  on  a  voluntary  winding-up  and  sale. 
Sect.  249  (1)  of  the  Act  provides  that  sucli  a  registration  shall  not  be 
invalid  by  reason  that  it  has  taken  place  with  a  view  to  the  company 
being  wound  up,  and  it  has  been  decided  tliat  registration  witJi  a 
view  to  winding  up  and  selling  under  sect.  192  is  not  open  to  objec- 
tion.   SouthaU  V.  British  Mutual  Life  Assurance  Society,  11  Eq.  65. 

If  it  is  desired  that  the  purchasing  company  should  assume  the 
name  of  the  selling  compam-,  or  part  of  it,  the  agreement  will  provide 
accordingly,  and  the  change  Avill  be  made,  Avith  the  consent  of  the 
Board  of  Trade  and  of  the  lic^uidators,  under  sect.  8  of  the  Act. 
This  has  been  done  in  various  cases,  and  may  be  effected  in  a  few 
days. 

An  amalgamation  with  a  foreign  company  might  have  been  effected 
under  sect.  161  of  the  Act  of  1862,  but  it  cannot  be  under  sect.  192. 
See  Thomas  v.  The  United  Butter  Corp.  of  France,  (1909)  2  Ch. 
484,  and  supra,  j).  1439. 
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An  agreement  for  sale  adopted  by  the  liquidators  pursuant  to  a 
direction  of  the  company  is  valid.     See  supra,  p.  1440. 

The  agreement  may  provide  for  the  allotment  of  the  shares  to  the 
liquidators,  or  to  the  members  directly.     See  supra,  p.  1440. 

As  to  dissentients,  see  supra,  pp.  1442—1444.  Dissentients. 

As  1x3  their  right  of  action  for  purchase  money,  see  supra,  p.  144(5. 

As  to  arbitration,  see  supra,  p.  1444. 

As  to  the  rights  of  dissentients  being  restricted  bj-  the  articles,  see 
supra,  p.  1445. 

As  to  altering  articles  of  association  with  a  view  to  deprive  dis- 
sentients of  tlieir  rights  under  sect.  161  (now  sect.  192),  see  supra, 
p.  1445;  Foxs  case,  6  Ch.  183;  Baring-Gould  v.  Sharpington  Syn- 
dicate, (;i899)  2  Ch.  80;  Payne  v.  Cork  Co.,  (1900)  1  Ch.  308. 

An  agreement  in  a  winding-up  to  sell  the  assets  in  consideration  of  Clinch  v. 
shares,  coupled  with  a  provision  that  if  the  realized  value  should  not  Corporation 
amount  to  a  fixed  sum  the  deficiency  should  be  made  good  by  a  call  on  invalid 
the  members  of  the  selling  couipany,  is  not  such  a  sale  as  can  be  made  iigreement. 
under  sect.  192.     Even  if  the  call  was  to  be  made  on  the  assenting- 
members  ouh',  it  is  considered  that  such  a  sale  would  be  invalid.    "  It 
is  sufficient  to  say  that,  in  my  opinion,  the  liquidators  of  a  company 
would  have  no  right  to  ])lace  a  shareholder  of  a  company  in  this 
position,  that  he  must  either  dissent  altogether  from  the  arrangement, 
and  be  subject  to  have  his  share  taken  from  him  at  a  valuation,  or 
else  come  in  under  the  arrangement,  and  thus  be  forced  to  subject 
himself  to  the  liability  of  guaranteeing  the  sufficiency  of  the  assets." 
Per  Lord  Cairns,  L.  C,  Clinch  v.  Financial  Corporation,  4  Ch.  120; 
p.  1439,  supra.     The  property  to  be  sold  under  sect.  192  is  the  assets 
of  the  company,  exclusive  of  its  uncalled  capital  (if  any).    S.  C.    See, 
however,  supra,  p.  1439.  ^ 

But  there  is  no  objection  to  a  sale  beiug  made  in  consideration  of  Sale  for  partly 
shares  which  are  to  be  deemed  only  in  part  paid  up  (City  and  P^^'^'^P 
County  Investment  Co.,  13  C.  Div.  475;  Imperial  Mercantile  Credit 
Association,  12  Eq.  504;  Hester  &  Co.,  44  L.  J.  Ch.  757;  Postle- 
thtvmte  V.  Port  Philip  Co.,  43  C.  D.  452;  Mason  v.  Motor  Traction 
Co.,  (1905)  1  Ch.  419,  a  case  of  sale  under  powers  in  the  memo- 
randum of  association);  or  in  consideration  of  deferred  or  prefer- 
ence shares. 

As  to  validity  of  sale  to  a  trustee  for  the  new  company,  see  supra.  Sale  to 
p.  1439.  trustee. 

As  to  amalgamation  and  transfer  of  tlie  business  of  assurance  Amalgama- 

companies,  see  the  Assurance  Companies  Act,  1909,  in  Appendix,  *'*°'^  °*  ^^^^ 
^  .        ^  .  1       /-,  assurance 

infra.     Under  the  Act  last  mentioned  the  sanction  of  the  Court  must  companies. 

be  obtained  to  any  transfer  or  amalgamation.     See  further,  supra, 

p.  1329. 
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AMALGAMATION. 


[Chap.  XXIIL 


PRECEDENTS. 


Form  793. 

Agreement 
with  a  view 
to  amalga- 
mation. 


AGREEMT  with  a  view  to  an  Amalgamation  between  two 
existing  companies. 

In  the  following  case  a  company  A.  and  company  B.  C.  are  desirous  of 
amalgamating ;  the  directors  of  the  latter  have  full  power  to  acquire  the  assets 
of  the  former,  and  there  is  a  sufficient  number  of  unissued  shares  in  the  B.  C. 
company  for  the  purposes  of  the  agreement. 


I'arties. 


Recitals. 


The  agreement  will  be  as  follows:  — 

AN  AGREEMT  made  the day  of 


between  JST.,  of 


Condition. 


Sale. 


Part  con- 
sideration. 


Compensation 
to  officers  of 
A.  Company. 


on  behalf  of  the  A.  Co3\  Limtd  (hnftr  called  the  A.  Coy),  of  the 
one  pt,  and  the  B.  C.  Coy,  Limtd  (hnftr  called  the  B.  Coy),  of  the 
other  pt.  Whereas  [recite  i7icorporation  of  A.  Coy :  capital  40,000Z., 
in  201.  shares,  with  101.  paid  up:  all  the  shares  issued  and  fully  paid 

upy.  And  whereas  the  B.  Coy  was  incorporated  in  the  year  ■ 

under  the  Cos  Acts,  1862  to  — — :  And  whereas  the  nominal  capital 
of  the  B.  Coy  is  60,000L,  divided  into  6,000  shares  of  lOl.  each, 
whereof  3,000,  and  no  more,  have  been  issued,  and  now  stand  credited 
in  the  books  of  the  B.  Coy  as  having  been  fully  pd  up:  And  whereas 
it  is  intended  to  procure  the  A.  Coy  to  pass  special  resolutions  for  a 
voluntary  winding-up,  appointing  liqrs,  and  directing  them  to  adopt 
and  carry  into  effect  this  agreemt: 
Now  it  is  hby  agreed  as  follows: — 

1 .  This  agreemt  is  conditional  on  the  adoption  hof  before  the 

day  of next,  by  the  liqrs  of  the  A.  Coy,  with  the  sanction  of  a 

special  resolution  of  that  coy. 

2.  The  A.  Coy  shall  transfer  and  the  B.  Coy  shall  take  over  all  and 
singular  \_supra,  Form  771,  cl.  1]. 

3.  As  a  pt  of  the  conson  for  the  sd  transfer  the  B.  Coy  shall  pay, 
satisfy,  and  discharge  all  the  debts,  liabilities,  and  engagements  of 
the  A.  Coy  now,  or  at  the  time  of  such  adoption  as  afsd,  binding  on 
it,  and  shall  at  all  times  keep  the  A.  Coy,  &c.  [supra,  Form  771, 
cl.  2]. 

4.  As  a  further  pt  [supra,  Form  771,  cl.  3]. 

5.  As  a  fui'ther  pt  of  the  conson  for  the  sd  transfer,  the  B.  Coy 
shall,  within  three  months  from  the  adoption  hof  by  the  liqrs  of 

the  old  coy,  with  such  sanction  as  afsd,  pay  to the  sum  of  £ , 

to  the  sum  of  £ ,  and  to  and  the  sum  of  £ 

apiece,  such  sums  to  be  accepted  by  the  sd  persons  in  full  discharge 
of  all  claims  by  them  resply  upon  the  A.  Coy  for  loss  of  office 
occasioned  by  the  winding-up  thof . 
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6.  As  the  residue  for  the  conson  of  the  sd  sale  the  B.  Coy  shall    Form  793. 
allot  to  or  to  the  nominee  or  nominees  of  every  member  of  the  A.  Coy,  Allotment 
who  shall  require  the  B.  Coy  so  to  do,  one  of  its  201.  shares  with  of  shares, 
the  sum  of  101.  credited  as  pd  up  thereon  in  respect  of  every  201. 
share  in  the  A.  Coy  held  by  him. 

See  further  forms  as  to  consideration,  pp.  1460,  1463. 

[Add  other  appropriate  clauses.] 

9.  The  sale  hby  aerreed  to  be  made  shall  take  effect  as  from  the  date  When  sale  to 
hof,  and  until  the  completion  thof  the  A.  Coy  shall  stand  possessed 

of  the  ppty  hby  agreed  to  be  sold,  and  shall  carry  on  its  business  in 
trust  for  the  B.  Coy. 

10.  The  A.  Coy  and  its  liqrs  shall,  as  soon  as  conveniently  may  be  Completion, 
after  the  adoption  hof  by  the  sd  liqrs  in  manner  afsd  (but  without 
prejudice  to  clause  11  hof),  execute  [supra,  Form  771,  clause  11]. 

11.  Provided  always  [supra,  Form  771,  clause  12].  Lien. 

12.  If  this  agreement  shall  not  before  the day  of next  be  Power  to 

adopted  by  the  liqrs  of  the  A.  Coy,  with  the  sanction  of  a  special  '^®^^^"^- 
resolution  of  that  coy,  either  of  the  parties  hereto  may,  upon  giving 

one  week's  notice  in  writing  to  the  otlier,  rescind  the  same. 

13.  When  and  so  soon  as  this  agreement  shall  have  become  binding  Discharge  oi 
on  the  A.  Coy  and  tJie  liqrs  thof,  the  said  N.  shall  be  discharged  from  trac^n^^for 
all  liability  in  respect  thof.  sellint 

14.  Notwithstanding  anything  [supra,  Form  771,  clause  13]. 


company. 


In  witness,  &c. 

^ 

In  incorporating  the  clauses  above  referred  to,  they  must  be  modified  by  sub- 
stituting "  A  "  and  "  B  "  for  the  words  "  old  "  and  "  new  "  where  necessary. 

The  agreement  will  have  to  be  filed  under  sect.  88  of  the  Companies  (Con- 
solidation) Act,  1908. 


The  resolution  to  be  passed  by  the  A.  Company  may  be  as  follows:  — 

1.  That  it  is  expedient  to  effect  an  amalgamation  of  this  coy  with    Form  794 
the  B.  C.  Coy,  Limtd,  and  that  with  a  view  thereto  this  coy  be  wound  ~     TT    " 

up  voluntarily,  and  that and be  and  they  are  hby  appointed  for  amalga- 

liqrs  for  the  purpose  of  such  winding-up.  mation. 

2.  That  the  conditional  agreemt  submitted  to  this  meeting  be  and 
the  same  is  hby  approved,  and  that  the  liqrs  be  and  they  are  hby 
authorized,  pursuant  to  sect.  192  of  the  Companies  (Consolidation) 
Act,  1908,  to  adopt  the  said  agreemt  and  carry  the  same  into  effect, 
with  such,  if  any,  modification  as  the  sd  liqrs  may  think  expedient. 

p.  5  c 
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1 .   That  it  is  expedient  to  effect  an  amalgamation  of  this  coy  with 
Resolution  for  the  A.  Coy,  Limtd,  and  with  the  B.  Coy,  Limtd. 
the  amalsfa-  r>     mi     j    ji       p  n       •  t      p,  ■•       •        -, 

mation  of  two       ^-    -Lhat  the  toUowmg  draft  ag-reemts,  submitted  to  this  meeting, 

companies         namely :  — 
with  a  thiixl. 

(a)  A  draft  agreemt,  dated,  &c.,  and  expressed  to  be  made  between 

N.,  on  behalf  of  the  A.  Coy,  Limtd.  of  the  one  pt,  and  this 
coy  of  the  other  pt: 

(b)  A  draft  agreemt,  dated,  &c.,  and  expressed  to  be  made  between 

R.,  on  behalf  of  the  B.  Coy,  Limtd,  of  the  one  pt,  and  this 
coy  of  the  other  pt: 

be  and  tliey  are  hby  approved,  and  that  the  directors  be  and  they  are 
hby  authorized  to  execute  agreemts  in  the  terms  of  the  sd  drafts 
resply,  and  to  carry  the  same  into  effect. 

3.  That  the  capital  of  this  coy  be    increased    to    £ -,  by  the 

creation  of  new  shares  of  £ each. 

4.  That  the  directors  be  and  they  are  hby  authorized,  u])on  the 
adoption  of  the  sd  first-mentd  agreemt  by  the  liqrs  of  the  A.  Coy, 
Limtd,  with  the  sanction  of  a  special  resolution  of  that  coy,  to  appoint 
and ,  two  of  the  present  directors  of  tlie  sd  coy,  to  be  direc- 
tors of  this  coy. 

5.  That  [similar  resolution  as  to  B.  Coy]. 

6.  That  the  following  clause  be  substituted  for  clause of  the 

arts  of  asson  of  this  coy,  namely:  "The  number  of  directors  of  the 
coy  shall  not  exceed  twelve,  and  shall  not  be  less  than  seven." 

In  the  above  case  three  companies,  A.,  B.,  and  C,  desire  to  amalgamate. 
The  transaction  is  to  be  effected  by  the  winding-up  of  A.  and  B.,  and  sale  to 
C,  which  is  to  carry  on  the  amalgamated  business.  Company  C.  has  issued 
all  its  shares,  and  the  capital  must  therefore  be  increased  in  order  to  effect  the 
amalgamation.  One  of  the  terms  of  the  arrangement  is  that  two  of  the  directors 
of  each  of  the  A.  and  B.  companies  shall  be  appointed  directors  of  the  C. 
company.     In  such  a  case  one  mode  of  effecting  the  transaction  is  as  follows:  — 

Two  draft  agreements  between  the  A.  and  B.  companies,  respectively,  and 
the  C.  company  will  be  prepared.  They  will  be  in  the  form  of  that  given 
supra,  p.    1488,  mutatis  mutandis. 

These  drafts  will  be  submitted  to  the  C.  company,  which  will  pass  the  above 
special  resolutions. 

The  A.  and  B.  companies  will  then  pass  special  resolutions  as  above,  p.  1489, 
and  the  liquidators  will  in  due  course  adopt  the  agreements,  which  will  be 
carried  into  effect. 

The  clause  in  the  agreements  as  to  the  appointment  of  the  directors  will  be  as 
follows ;  — 

"  Upon  the  adoption  of  this  agreement  by  the  liquidators  of  the  [A.]  company, 

with  the  sanction  of  a  special  resolution  of  that  company, and ,  two  of 

the  present  directors  thereof,  shall  be  appointed  directors  of  the  C.  company." 

This  clause  can  of  course  be  modified  so  as  to  enable  the  A.  company  in 
general  meeting  to  select  the  two  directors,  or  to  enable  the  directors  of  that 
company  to  do  so. 


FORMS.  1491 

That  [amalgmnation  expedient,  supra,  p.  1490].  Form  796. 

1.  That,  &c.     [Wind  up  and  appointment  of  Uqrs.'\  Eesolution  for 

1       •      T  amalgamation 

2.  That  the  sd  hqrs  be  and  they  are  hby  authorized  to  consent  to  to  be  effected 

tlie  registration  of  a  new  coy  to  be  named  "The  A.  and  B.  Coy,  tytheforma- 
Limtd,"  with  a  memdum  and  arts  of  asson,  which  have  been  already  company, 
prepared  with  the  privity  and  approval  of  the  directors  of  this  coy. 

3.  That  the  draft  agreemt  expressed  to  be  made  between  the  liqrs 
of  this  coy  of  the  first  pt,  this  coy  of  the  second  pt,  the  liqrs  of  the 
B.  Coy,  Limtd,  of  the  third  pt,  the  B.  Coy,  Limtd,  of  the  fourth  pt, 
and  the  A.  and  B.  Coy,  Limtd,  of  the  fifth  pt,  be  and  the  same  is  hby 
approved,  and  that  the  sd  liqrs  be  and  they  are  hby  directed  to  enter 
into  an  agreemt  on  behalf  of  this  coy  in  the  terms  of  the  sd  draft, 
and  to  carry  the  same  into  effect. 

In  this  case  company  A.  and  company  B.  desire  to  amalgamate,  and  for 
divers  reasons  it  is  necessary  to  effect  this  by  the  formation  of  a  new  company 
to  absorb  the  old  ones. 

An  agreement,  expressed  to  be  made  between  the  A.  and  B.  companies  and 
the  liquidators  thereof  respectively,  and  the  new  company,  will  be  prepared, 
or  there  may  be  two  separate  agreements  each  similar  to  that  supra,  p.  1488. 

Each  of  the  A.  and  B.  companies  will  then  pass  a  second  resolution  as  above. 

Immediately  after  the  passing  of  the  resolution  the  liquidators  will  sign  the 
proper  consent  authorizing  the  registration  of  the  A.  and  B.  Company,  which 
will  be  forthwith  incorporated.     For  Form  of  Consent,  see  supra,  p.  1090. 

The  primary  object  of  the  A.  and  B.  Company,  as  set  forth  in  the  memo- 
randum, will  be:  — 

"  To  purchase  or  otherwise  acquire,  and  to  undertake  all  or  any  part  of  the 
business,  property,  assets,  and  liabilities  of  the  following  companies,  namely:  — 

The  A.   Company,  Limited, 

The  B.   Company,  Limited,  \ 

or  either  of  them,  upon  such  terms  and  conditions,  and  subject  to  such  stipula- 
tions as  may  be  agreed  on." 

The  memorandum  will  also  contain  all  requisite  objects  for  carrying  on  the 
amalgamated  business. 

The  articles  will  authorize  the  directors  to  execute  the  agreement. 

As  soon  as  may  be  after  the  registration  of  the  new  company,  the  agreement 
will  be  executed  by  all  parties,  and  carried  into  effect.  It  must  also  be  Hied 
under  sect.  88  of  the  Companies  (Consolidation)  Act,  1908. 
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ARRANGP^MENTS  AND  COMPROMISES. 

Prclimininy  In  previous  editions  of  this  work  the  subject  of  arrangements  and 
compromises  under  the  Joint  Stock  Companies  (Arrangement)  Act, 
1870  (now  sect.  120  of  the  Companies  (Consolidation)  Act,  1908), 
has  been  dealt  with  in  Part  II.  (Winding-up),  the  reason  being  that 
the  provisions  of  that  Act  applied  only  to  a  company  "in  the  course 
of  being  wound  up  either  voluntarily  or  by  or  under  supervision  of 
the  Court."  But  as  the  jurisdiction  in  this  respect  has  been  altered 
and  amplified,  it  seems  desirable  to  treat  or  touch  on  arrangements 
and  compromises  in  this  Part  also.  By  the  Companies  Acts,  1900  and 
1907,  two  important  changes  were  introduced:  — 

(1.)   By  sect.  24  of  the  Act  of  1900,  the  provisions  of  the  Joint  Stock 
Companies  (Arrangement)  Act  were  made  to  apply  "  not 
only  as  between  the  company  and  the  creditors  or  any  class 
thereof,  but  as  between  the  company  and  the  members  or 
any  class  thereof." 
(2.)  By  sect.  38  of  the  Act  of  1907,  the  Act  of  1870  was  made 
applicable  whether  the  company  was  or  was  not  in  course  of 
being  wound  up. 
The  Act  of  1870,  so  modified,  has  been  re-enacted  in  sect.  120  of 
the  Act  of  1908.     That  section  runs  as  follows:  — 

Sect.  120  of  120. — (1.)  Where  a  compromise  or  arrangement  is  proposed  between  a  corn- 

Act  of  1908.  pany  and  its  creditors  or  any  class  of  them,  or  between  the  company  and  its 
members  or  any  class  of  them,  the  Court  may,  on  the  application  in  a  summary 
way  of  the  company  or  of  any  creditor  or  member  of  the  company,  or  in  the 
case  of  a  company  being  wound  up  of  the  liquidator,  order  a  meeting  of  the 
creditors  or  class  of  creditors,  or  of  the  members  of  the  company  or  class  of 
members,  as  the  case  may  be,  to  be  summoned  in  such  manner  as  the  Court 
directs. 

(2.)  If  a  majority  in  number  representing  three-fourths  in  value  of  the 
creditors  or  class  of  creditors,  or  members  or  class  of  members,  as  the  case  may 
be,  present  either  in  person  or  by  proxy  at  the  meeting,  agree  to  any  com- 
promise or  arrangement,  the  compromise  or  arrangement  shall,  if  sanctioned  by 
the  Court,  be  binding  on  all  the  creditors  or  class  of  creditors,  or  on  the  members 
or  class  of  members,  as  the  case  may  be,  and  also  on  the  company,  or  in  the 
case  of  a  company  in  the  course  of  being  wound  up  on  the  liquidator  and  con- 
tributories  of  the  company. 

(3.)  In  this  section  the  expression  "  company  "  means  any  company  liable 
to  be  wound  up  under  this  Act. 

Under  this  section  the  Coui't  can  therefore  sanction  a  compromise  or 
arrangement  between  the  company  and  its  creditors  or  any  class  of 
them,  and  a  compromise  or  arrangement  between  the  company  and  its 
members  or  any^  class  of  them,  and  the  sanction  of  the  Court  may;  be 
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obtained  whilst  the  company  is  a  going  concern,  without  a  winding-up . 
This  extension  of  the  jurisdiction  was  first  granted  by  sect.  38  of 
the  Companies  Act,  1907,  and  the  power  to  sanction  an  arrangement 
between  the  company  and  its  members  or  any  class  thereof  was  first 
given  by  sect.  24  of  the  Companies  Act,  1900.  These  were  great 
boons . 

The  word  "compromise"  in  the  section  involves,  it  may  be 
remarked,  the  notion  of  some  dispute  or  difference  as  to  the  rights 
of  tlie  respective  parties,  but  the  word  "  arrangement  "  is  more  exten- 
sive in  its  signification.  These  words  both  appear  as  alternatives  in 
sect.  2  of  the  Joint  Stock  Companies  Arrangement  Act,  1870,  and 
ever  since  that  Act  the  Courts  have  acted  on  the  footing  that 
"arrangement"  is  a  word  having  the  widest  signification.  Thus, 
in  an  early  case  on  the  Act,  it  was  held  that  "  an  arrangement  "  might 
provide  for  the  issue  of  fully  paid-up  shares  in  a  company  (to  be 
formed)  in  satisfaction  of  the  company's  debentures.  Slater  v. 
Darlaston  Steel  Co.,  W.  N.  (1877),  pp.  139,  165.  And  the  same 
point  was  decided  by  North,  J.,  in  Re  Mammoth  Coppero polls  of 
Utah  (May,  1879),  affirmed  by  the  C.  A.  4  Aug.  1879,  and  by 
Chitty,  J.,  in  Re  North  Western,  do.  Co.  (1882),  third  edition  of  this 
work,  p.  603  and  p.  606.  And  the  jurisdiction  to  sanction  an 
arrangement  so  providing  was  emphasized  by  North,  J.,  in  Empire 
Mining  Co.,  44  C.  D.  402,  and  by  the  Court  of  Appeal  in  Alabama, 
New  Orleans,  Texas  and  Pacific  Junction  Railway  Co.,  (1891)  1  Ch. 
213.  In  fact,  the  Court  has  declined  to  place  any  limit  on  the 
meaning  of  the  word  "arrangement."  "What  the  Court  has  to  do," 
said  Lindley,  J.,  in  that  case,  "is  to  see  first  of  all  that  the 
provisions  of  the  statute  have  been  complied  with,  and  secondly, 
that  the  majority  has  been  acting  bond  fide.  The  Court  also  has  to 
see  that  the  minority  is  not  being  overridden  by  a  majority  having 
interests  of  its  own  clashing  with  those  of  the  minority  whom  they 
seek  to  coerce.  Further  than  that,  the  Court  has  to  look  at  the  scheme 
and  see  whether  it  is  one  as  to  which  persons  acting  honestly,  and 
viewing  the  scheme  laid  before  them  in  the  interest  of  those  whom 
they  represent,  take  a  view  which  can  be  reasonably  taken  by  business 
men.  The  Court  must  look  at  the  scheme  and  see  whether  the  Act 
has  been  complied  with;  whether  the  majority  are  acting  bond  fide, 
and  whether  they  are  coercing  the  minority  to  promote  interests 
adverse  to  those  of  the  class  whom  they  purport  to  represent;  and 
then  see  whether  the  scheme  is  a  reasonable  one,  and  whether  there 
is  any  reasonable  objection  to  it,  or  such  an  objection  to  it  as  that 
any  reasonable  man  might  say  that  he  could  not  approve  of  it."  It 
is  no  objection,  therefore,  to  a  scheme — as  the  above  cases  show — 
that  it  drastically  affects  the  position  of  any  class  of  creditors  as, 
for  example,  by  converting  them  into  shareholders,  or  by  postponing, 
curtailing,  or  even  extinguishing  their  rights  in  some  way.  It  is 
sufficient  that  the  class  taking  the  view  which  can  reasonably  be 
taken  by  business  men,  approve  of  the  scheme  in  the  interests  of  all, 
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expressing-  that  approval  by  resolutiou  passed  by  the  statutor\ 
majority.  And  these  principles  are  not  confined  to  an  arrangement 
between  the  company  and  its  creditors,  or  some  class  thereof,  they 
apply  equally  to  an  arrangement  between  the  company  and  it.'^ 
members,  or  some  class  thereof.  So  held  in  Edinburgh  American 
Land  Mortgage  Co.  v.  Lang's  Trustees,  (1909)  S.  C.  488— Ct.  of  Sess. 

But  of  late  it  has  been  suggested  that  the  jurisdiction  conferred  by 
sect.  120  to  sanction  "  an  arrangement,"  though  expressed  in  the  most 
general  terms,  is  by  implication  limited  or  restricted  so  as  not  to 
enable  the  Court  to  sanction  an  arrangement  between  the  company 
and  its  members,  or  any  class  of  them,  which  departs  from  the  con- 
stitutional rights  of  the  members  as  defined  in  the  memorandum  of 
association,  e.g.,  by  infringing  the  rights  attached  by  the  memo- 
randum to  the  preference  shares.  This  suggestion  is  based  on  sect.  45 
of  the  Act,  which  points  out  a  mode  in  which  the  conditions  of  the 
memorandum  may  in  certain  respects  be  altered  by  special  resolu- 
tion sanctioned  by  the  Court  (see  infra,  p.  1519).  But  there  seems 
no  sufficient  ground  for  thus  restricting  the  power  of  the  Court. 
The  jiuisdiction  conferred  by  sect.  120  is  expressed  in  general  terms, 
and  sect.  45,  which  is  very  limited  in  its  scope,  does  not  at  all  cover 
the  same  ground,  and  should  be  regarded  as  2)ointing  out  an  alter- 
native mode  of  procedure  available  in  certain  cases;  for  otherwise 
there  would  be  a  great  many  cases  in  which  a  desirable  arrangement 
could  not  be  sanctioned  for  want  of  jurisdiction.  See,  too.  Forms. 
infra. 

In  like  manner  it  was  at  one  time  suggested  and  held  that  the 
general  jurisdiction  to  confirm  a  reduction  of  capital  was  impliedly 
restricted  so  as  not  to  allow  the  confirmation  of  a  reduction  in  con- 
ti'avention  of  the  constitutional  rights  of  the  members  under  the 
memorandum  of  association.  Thus  in  Quebrada,  Land  and  Copper 
Co.,  40  C.  D.  361,  North,  J.,  only  confirmed  a  reduction  which  in- 
volved a  departure  from  the  constitutional  rights  of  the  classes  on 
being  satisfied  that  practically  all  the  shareholders  of  the  class  pre- 
judiced consented.  So  in  Union  Plate  Glass  Co.,  42  C.  D.  513,  Kay, 
J.,  refused  to  confirm  a  reduction  which  involved  a  departure  from 
constitutional  rights  of  the  members  by  thromng  an  undue  propor- 
tion of  the  loss  on  the  preference  shareholders.  "How  could,"  said 
Kay,  J.,  in  that  case,  "any  company  in  g-eneral  meeting  having  only 
a  general  power  to  reduce  capital  say,  '  In  this  case  we  agree  that 
the  capital  of  all  the  ordinary  shareholders  shall  be  reduced,  but  the 
capital  of  the  shareholders  who  are  entitled  to  preferential  dividend 
— a,  right  which  it  is  to  be  observed  gives  them  no  preference  as  to 
capital  in  any  kind  of  way^shall  not  be  reduced.'  I  do  not  know 
how  a  majority  could  bind  a  dissentient  individual  by  a  resolution 
of  that  kind;  in  my  opinion  it  could  not.  I  am  distinctly  of  opinion 
that  such  a  resolution  as  that  wordd  be  beyond  the  powers  of  the 
company.     But  if  it  were  not,  to  expect  the  Court  to  sanction  a 
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resolution  of  that  kind,  which  is  in  fact  the  resolution  that  has  been 
passed  in  this  case   ...  is  quite  cut  of  the  question." 

So  in  Denver  Hotel  Co.,  (1893)  1  Ch.  495,  the  Court  of  Appeal  was 
of  opinion  that  the  Companies  Act,  1867,  could  not  be  construed  so 
as  to  enable  a  company  to  prefer  one  shareholder  to  another  of  the 
same  class  as  himself  bj  buying  up  his  shares. 

But  these  eases  and  the  principles  on  which  they  rested  were  over- 
ruled in  British  and  American  Trustee  and  Finance  Corporation 
V.  Cowper,  (1894)  A.  C.  399,  in  which  case  it  was  held  that  the 
Court  had  jurisdiction  to  confirm  any  kind  of  reduction  whatever,  and 
that  the  fact  that  the  reduction  re(|uired  the  confirmation  of  the 
Court  went  far  to  preclude  any  notion  that  the  jurisdiction  wa.s 
limited  in  any  way.  "If,"  said  Lord  Herschell  in  that  case,  "the 
scheme  which  the  Court  is  asked  to  confirm  be  in  fact  one  for  the 
reduction  of  capital,  I  am,  with  all  deference,  at  a  loss  to  under- 
stand how  the  Court,  in  confirming-  it,  could  be  acting  ultra  vir,es, 
seeing  that,  as  I  have  pointed  out,  the  statute  has  not  prescribed 
the  manner  in  which  the  reduction  is  to  be  carried  out,  nor  has 
it  prohibited  any  method  of  effecting  that  object.  I  do  not  see 
any  dang-er  in  the  conclusion  that  the  Court  has  power  to  confirm 
such  a  scheme  as  that  now  in  question,  nor  any  reason  to  doubt 
that  this  was  the  intention  of  the  Legislature.  The  interests 
of  creditors  are  not  involved,  and  I  think  it  was  the  policy 
of  the  Legislature  to  invest  the  prescribed  majority  of  the  share- 
holders with  power  of  deciding  whether  there  should  be  a  re- 
duction of  capital,  and,  if  so,  how  it  should  be  carried  into  effect. 
The  interests  of  the  dissenting  minority  of  the  shareholders  (if  there 
be  such)  are  properly  safeguarded  by  this:  that  the  decision  of  the 
majority  can  only  preuuil  if  it  be  confirmed  by  the  Court.  This  is 
a  complete  answer  to  the  argument  ably  urged  by  [Counsel]  at  the  Bar 
tJiat  if  all  the  shareholders  of  the  same  class  were  not  dealt  with  in 
precisely  the  same  fashion,  the  interest  of  the  minority  might  be 
unduly  sacrificed  to  those  of  the  majority.  There  can  be  no  doubt 
that  any  scheme  which  does  not  provide  for  uniform  treatment  of 
shareholders  whose  rights  are  similar  would  be  most  narrowly 
scrutinised  by  the  Court,  and  that  no  such  scheme  ought  to  be  con- 
firmed unless  the  Court  is  satisfied  that  it  will  not  work  unjustly  or 
inequitably.  But  this  is  quite  a  different  thing  from  saying  that 
the  Court  has  no  power  to  sanction  it."  In  like  manner  it  would  seem, 
by  parity  of  reasoning,  that  the  Court  has  jurisdiction  to  sanction 
an  arrangement  under  sect.  120,  notwithstanding  that  in  doing  so 
it  gives  legal  effect  to  what  could  not  be  validly  arranged  between 
the  members  and  the  company  apart  from  the  section,  as  for  instance 
where — contrary  to  Ashbury  v.  Watson,  30  C.  D.  376 — the  scheme 
alters  rights  conferred  on  the  preference  shareholders  as  regards 
capital  or  dividend,  or  both,  by  the  memorandum  of  association. 

It  is  also  to  be  noted  that  having  regard  to  sub-sect.  (2)  of  seot. 
120,  the  arrangement,  if  sanctioned  by  the  Court,  is  to  be  binding  on 
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all  the  creditors  or  the  class  of  creditors,  or  on  the  members  or 
class  of  members,  as  the  case  may  be,  and  also  on  the  company  by 
virtue  of  the  section.  Here,  then,  is  a  positive  enactment  that  the 
arrangement  if  so  sanctioned  is  to  be  binding,  binding  by  virtue  of 
the  Act  of  Parliament,  and  binding,  not  merely  as  the  memorandum 
and  articles  of  the  company  are  by  sect.  14  of  the  Act  made  binding, 
that  is  to  say,  in  a  qualified  way,  but  binding  to  all  intents  and 
purposes. 

In  a  recent  case  {Geiieral  Motor  Co.)  the  Court  of  Appeal,  1  Ap. 
1912,  held  that  it  had  no  jurisdiction  to  sanction  an  arrangement  of 
a  very  remarkable  character. 


What 
companies 
within  the 
section. 


Who  are 
creditors 
within 
section. 


The  Court. 

The  Court  which  has  jurisdiction  to  sanction  a  compromise  or 
arrangement  under  the  section  is  "the  Court  having  jurisdiction  to 
wind  up  the  company."    Sects.  120  (3),  131  and  285. 

The  expression  "any  company"  in  sect.  120  means  any  company 
liable  to  be  wound  up  under  this  Act.  See  sub-sect.  (3).  Thus,  the 
section  is  applicable  not  only  to  a  registered  company,  but  to  an 
unregistered  company  as  defined  in  sect.  267,  e.g.,  a  company  incor- 
porated by  special  Act  for  supplying  water,  gas,  electricity,  a  tram- 
way, &c. 

Creditor. 

The  term  '  creditor,"  as  used  in  the  Act  of  1870,  was  construed  in  a 
wide  sense,  and  it  may  be  assumed  that  it  will  be  similarly  construed 
in  reference  to  sect.  120  of  the  new  Act.  It  includes  "every  conceiv- 
able class  of  creditor."  Per  Bowen,  L.  J.,  Alabama  New  Orleans  Co., 
(1891)  1  Ch.  243.  Accordingly  it  includes  not  merely  creditors  in 
respect  of  debts  presently  payable,  but  creditors  in  respect  of  debts 
still  current;  and  not  merely  creditors  in  the  ordinary  sense,  but 
persons  who  can  prove  for  damages,  e.g.,  policy  holders  whose  policies 
are  still  current  {Sovereign  Life  Assurance  Co.  v.  Dodd,  (1892)  2 
Q.  B.  573) ;  and  not  merely  unsecured  creditors,  but  secured  creditors, 
e.g.,  debenture  holders  and  debenture  stock-holders.  Slater  v.  Dar- 
laston Steel  Co.,  W.  N.  (1877)  139;  Re  Empire  Mining  Co.,  44  Ch.  D. 
402;  Re  Alabama  Rail.  Co.,  (1891)  1  Ch.  228;  ReDynevor  Collieries, 
11  Ch.  D.  605. 

"  The  language  of  the  section  is  wide  enough  to  include  all  credi- 
tors, whether  they  hold  securities  or  do  not  hold  securities — they  are 
still  creditors,  and  they  can  come  in  if  they  like  and  prove.  If  they 
are  amply  secured  they  need  not  come — they  can  hold  their  securities; 
but  still  they  are  creditors.  Unless  this  Act  [of  1870]  is  construed 
so  as  to  include  all  creditors,  it  appears  to  me  that  in  a  great  many 
instances  the  Act  wovdd  be  a  dead  letter."  Per  Lindley,  L.  J.,  in 
Alabama,  New  Orleans,  Texas  and  Pacific  Junction  Ry.,  supra, 
p.  1493.  See  also  Midland  Coal,  &c.  Co.,  (1895)  1  Ch.  267,  n.; 
appeal  in  H.  L.  compromised,  74  L.  T.  744:  Wood  v.  De  Mattos, 
L.  R.  1  Ex.  100. 
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In  a  very  early  case  on  the  Act  of  1870  it  was  held  that  to 
proceed  under  that  Act  it  was  necessary  that  the  amount  of  the  debts 
should  be  capable  of  being  ascertained  or  estimated.  Albert  Life 
Assicrance  Co.,  G  Ch.  381,  where  numberless  cases  arose  as  to  whether 
there  had  been  a  novation  by  policy  holders  or  not. 

As  to  classes  of  creditors,  separate  meetings  have  to  be  convened 
where  it  is  proposed  to  deal  with  more  than  one  class.  Unsecured 
creditors  form  one  class;  secured  creditors  form  another  class — e.g., 
debenture  holders.  Alabama,  New  Orleans,  dc.  Co.,  (1891)  1  Ch. 
213;  Empire  Mining  Co.,  44  C.  D.  402.  Each  series  of  debenture 
holders  again  forms  a  separate  class. 

In  Dynevor  Collieries  Co.,  11  Ch.  D.  610,  Brett,  L.  J.,  held  that 
debenture  holders  might  be  properly  summoned  to  vote  en  masse, 
though  there  Avere  several  classes  of  them,  but  there  the  arrange- 
ment was  for  a  lease  of  the  whole  undertaking. 

In  the  case  of  policy  holders,  current  policy  holders  may  form  one 
class  and  matured  policy  holders  another.  Sovereign  Life  v.  Dodd, 
(1892)  2  Q.  B.  573. 

The  meeting  should  adequately  represent  the  entire  body  of  credi- 
tors or  class  of  creditors.  Per  Bowen,  L.  J.,  Re  Alabama,  New 
Orleans,  dc.  Co.,  (1891)  1  Ch.  245.  It  is  for  the  Chief  Clerk  (now 
the  Master)  to  see  that  due  notice  is  given  to  the  creditors.     Ibid. 

The  section,  however,  does  not  apply  to  foreign  or  colonial  credi- 
tors. Thus,  if  an  arrangement  is  made  and  sanctioned  in  England, 
A.,  B.  and  C,  who  reside  in  a  colony,  can  notwithstanding  the 
arrangement  sue  the  company  in  the  colony  as  freely  as  if  the 
arrangement  had  not  been  made.  New  Zealand  Loan  Co.  v. 
Morrison,  ^1898)  A.  C.  349;  and  see  Ellis  v.  MacHenry,  L.  R.  C.  P. 
234;  Gibbs  v.  Societe  des  Metaux,  25  Q.  B.  D.  399.  >, 

So  in  the  case  of  members,  if  there  are  different  classes  of  share- 
holders, separate  meetings  should  be  held.  In  a  recent  case — United 
Providence  Assurance  Co.,  (1910)  2  Ch.  477 — Swinfen  Eady,  J., 
held  that  shareholders  who  had  paid  up  their  shares  in  advance  at 
interest  and  ordinary  fully  paid  shareholders  were  not  in  the  same 
position,  and  directed  separate  meetings  to  be  held  of  each  class. 

The  Court  has  in  some  cases  directed  subsidiary  meetings  to  be 
convened  abroad  (English,  Scottish,  dc.  Bank,  ('1893)  3  Ch.  385), 
but  the  meetings  within  the  jurisdiction  mvist  be  the  governing 
factor . 

The  Court  has  in  some  cases  given  directions  as  to  the  deposit  of 
proxies  abroad  and  as  to  telegraphing  the  particulars  to  London. 
English,  Scottish,  dc.  Bank,  (1893)  3  Ch.  385. 

The  liquidator  is,  if  the  company  is  in  winding-up,  the  proper 
person  to  preside  at  meetings  under  the  Act.  Slater  v.  Darlaston 
Steel  d  Iron  Co.,  W.  N.  (1877)  139. 

Though  it  is  no  longer  necessary  before  a  compromise  or  arrange- 
ment can  be  sanctioned  that  an  order  should  have  been  made  or  an 
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Binding 
character 
of  order. 


effective  resolution  passed  for  the  winding-up  of  the  company,  there 
may  still  be  cases  in  which  a  winding-up  may  be  necessary.  For 
example,  where  a  company  is  being  sued  by  pressing  creditors  whom 
it  cannot  pay,  it  may  be  necessary  to  pass  a  resolution  to  wind  up 
voluntarily  or  even  to  present  a  petition  for  a  compulsory  order  so  as 
to  stop  actions  and  allow  time  for  a  compromise  or  arrangement  under 
the  section,  with,  perhaps,  a  subsequent  stay  of  the  winding-up.  It 
must  be  borne  in  mind  that  unless  there  is  a  winding-up  there  is  no 
power  in  the  Court  to  restrain  proceedings  against  the  company; 
the  mere  commencement  of  proceedings  for  a  compromise  or  arrange- 
ment under  sect.  120  does  not  operate  as  a  stay  of  action  and  pro- 
ceedings (Booth  V.  Walkclen  Spinning  Co.,  (1909)  2  K.  B.  368;: 
this  is  a  defect  in  the  section.  See  sect.  7  of  the  Railway  Companies 
Act,  1867  (30  &  31  Vict.  c.  127). 

A  compromise  or  arrangement  under  the  section  shall,  "  if  sanc- 
tioned by  the  Court,  be  binding  on  all  the  creditors  or  the  class  of 
creditors  or  on  the  members  or  class  of  members,  as  the  case  may  be, 
and  also  on  the  company,  or,  in  the  ca'^e  of  a  company  in  the  course 
of  being  wound  up,  on  the  liquidator  and  contributories  of  the  com- 
pany." The  effect  of  these  words  is  to  give  to  the  compromise  or 
arrangement  a  statutory  operation.  Those  who  are  bound  by  the 
scheme  cannot  in  any  way  object  to  the  terms  of  it.  Their  remedy 
is  to  appeal  for  the  purpose  of  having  it  set  aside,  but  whilst  the  order 
stands  unappealed  its  propriety  cannot  be  challenged.  Nicholl  v. 
Everhardt,  61  L.  T.  489;  The  Empire  Life,  31  C.  D.  78;  Midland 
Coal,  dc.  Co.,  (1895)  1  Ch.  627.  Leave  to  appeal  is  necessary  in 
some  cases.  Creditors  and  contributories,  for  instance,  cannot  appeal 
unless  they  appeared  at  the  hearing.  Securities  Insurance  Society/. 
(1894)  2  Ch.  410.  The  sanction  of  the  arrangement  only  binds  those 
whom  it  purports  to  bind.  Sovereign  Life  v.  Dodd,  (1892")  2  Q.  B. 
273.  Where  a  meeting  of  unsecured  creditors  was  convened  a  person 
having  a  contingent  claim  was  held  bound.  Midlayid  Co.,  (1895) 
1  Ch.  267.  A  creditor  or  member  who  is  l)ound  and  afterwards  acts 
in  contravention  of  the  arrangement  can  be  sued  by  the  fonipany 
and  if  needs  be  an  injunction  obtained. 


Who  may  Apply. 


Who  may 
apply. 


How  appli- 
cation made. 


Looking  to  the  terms  of  the  Act  the  company  can  apply,  a  creditor 
can  apply,  a  member  can  apply,  and,  finally,  if  the  company  is  being 
wound  up,  the  liquidator  can  apply.  Where  there  is  not  a  winding-up 
the  company  is  generally  the  proper  person  to  make  the  application. 

The  section  says  tliat  the  application  may  be  made  in  "  a  summary 
way,"  and  accordingly  in  the  High  Court  the  mode  of  application 
for  an  order  to  convene  the  meetings  is  now  almost  always  made  by 
summons.     If  there  is  no  winding-up  by  or  under  the  supervision  of 
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tlie  Court  this  should  be  au  originating  summons.    Applications  have, 
however,  from  time  to  time  been  made  by  motion  or  petition. 

It  is  not  in  every  case  that  a  meeting  of  members  is  necessary.  For  Meetings  of 
example,  where  it  is  proposed  to  deal  only  with  the  debenture  holders  °ie«ioe''8. 
of  the  company  by  reducing  the  rate  of  interest  and  cancelling  arrears 
of  interest,  all  that  is  neeessar}^  is  to  call  a  meeting  of  the  debenture 
holders.  So  where  the  scheme  merely  affects  members,  e.g.,  is  to 
reduce  the  rate  of  dividend  on  the  preference  shares  and  to  cancel 
arrears,  then  it  would  be  necessary  to  convene  a  meeting  of  the  pre- 
ference shareholders  only;  or  if  in  such  case  it  is  part  of  the  arrange- 
ment that  the  ordinary  shares  shall  be  reduced,  then  a  meeting  of  the 
ordinary  shareholders  also  would  have  to  be  convened.  On  the  other 
hand,  where  the  ordinary  shareholders  or  members  have  no  beneficial 
interest  in  the  company,  as,  for  example,  where  the  assets  are  over- 
charged \)y  debentures  so  that  nothing  will  remain  for  the  members 
after  the  amount  owing  on  the  debentures  has  been  satisfied,  then  it 
may  not  be  necessary  to  hold  any  meeting  of  ordinary  shareholders  or 
menibers.  So  held  by  Chitty,  J.,  9th  August,  1881,  in  Dominion  of 
Canada,  <&c.  Co.,  where  it  was  alleged  in  the  petition  and  proved 
tliat.the  value  of  the  assets  was  less  than  the  amount  of  the  debentures 
charged  thereon.  Brownfields  Guilds  Pottery  Society,  W.  N.  (1898) 
80;  Tm  Corporation,  (1904)  1  Ch.  12,  in  which  last  case  non- 
approval  of  the  scheme  by  the  ordinary  shareholders  was  held  im- 
material, on  the  ground  that  as  an  immediat/e  realization  of  the  assets 
would  produce  no  surplus  for  such  shareholders,  they  had  no  interest 
entitling  them  to  veto  the  scheme.  The  same  principle  applies  to 
a  class  of  creditors,  e.g.,  to  the  unsecured  creditors  where  the  assets 
are  insufficient  to  satisfy  prior  charges. 

Debentures,  debenture  stock,  and  other  seciu^ities  made  pS^yable  to 
bearer  are  not  uncommon,  and  in  such  cases  special  care  should, 
therefore,  be  taken  that  the  holders  have  fair  notice  of  the  meeting. 
This  is  generally  done  by  direction  that  the  notice  convening  the 
meeting  shall  be  advertised  in  several  of  the  principal  newspapers, 
and  further  that  a  circular  should  be  sent  to  all  those  persons  who 
ore  known  to  be  creditors.  In  the  case  of  bearer  securities  it  has 
been  held  that  at  a  meeting  summoned  under  the  Act  (1870)  those 
persons  only  could  be  regarded  as  entitled  to  vote  who  produced  their 
securities  at  or  before  the  meeting.    Wedgwood  Coal  Co.,  6  CD.  627. 

The  voting  at  any  meeting  under  the  section  may  be  either  in  Proxies, 
person  or  by  proxy.  Jessel,  M.  R.  (Madras  Irrigation  Co.,  W.  N. 
(1881)  120),  held  that  a  proxy  must  be  a  member  of  the  class,  on  the 
ground  that  "  it  was  well  established  that  for  the  purpose  of  a 
meeting  of  any  particular  class  of  persons,  proxies  could  only  be 
given  to  and  held  by  members  of  that  class,  and  accordingly  that  the 
proxies  in  this  case  given  to  the  official  liquidator  were  invalid." 

The  author  has  not  been  able  to  discover  any  prior  authority  for 
this  so-called  well  established  rule,  and  it  is  not  easy  to  find  any 
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Bound  reason  why  the  Court  should  depart  from  the  words  of  the  Act, 
words  which  clearly  import  that  a  creditor  may  be  present  and  vote 
by  proxy  without  any  limitation  or  restriction  whatever  as  to  the 
status  of  the  prox3^ 
Majurity.  Under  the  Act  of  1870  the  majority  required  was  a  majority  in 

number  representing  three-fourths  in  value  of  such  creditors  or  class 
of  creditors,  &c.,  but  in  sect.  120  of  the  new  Act  the  words  "in 
number  "  disappear. 

It  has  been  hold  that,  in  computing  the  majority,  those  members  of 
the  class  only  have  to  be  taken  into  account  who  are  present  in  person 
or  by  proxy.  Those  not  present  in  person  or  by  proxy  must  be 
disregarded.  Phoenix  Bessemer ,  1  C.  D.  15i;  Alabama,  New  Orleans, 
dc.  Co.,  (1891)  1  Ch.  213. 

"  The  value  "  in  the  case  of  creditors  means  the  amount  due  to  the 
particular  creditor.  In  the  case,  however,  of  a  creditor  whose  claim 
is  not  liquidated,  the  "  value  "  is  the  amount  for  which  he  is  entitled, 
or  would  be  entitled  in  a  winding-up  to  prove.  In  the  case  of  mem- 
bers, "value"  has  reference  to  the  amount  of  the  shares  or  stocks 
held  by  them  respectively. 

The  report  to  be  made  to  the  Court  should  state  accurately  the 
number  of  the  class — shareholders,  creditors,  policy  holders,  &c. — 
present  and  the  value  thereof,  and  how  the  members  of  the  class  vote. 
The  report  is  usually  made  an  exhibit  to  an  affidavit  and  verified 
thereby. 

The  Petition. 

The  petition  to  the  Court  comes  after  the  meetings.  It  states  the 
incorporation  of  the  company,  its  objects,  capital,  and  registered 
office,  the  circumstances  which  have  given  rise  to  the  need  for  a 
compromise  or  arrangement,  the  terms  of  the  proposed  compromise 
or  arrangement,  the  order  for  the  meetings,  the  convention  and  hold- 
ing of  such  meetings,  the  passing  of  the  resolution  for  approval,  and 
it  prays  the  Court  to  sanction  the  compromise  or  arrangement. 

Although  it  is  usual  to  apply  by  petition  to  the  Court  to  sanction  a 
compromise  or  arrangement,  there  is  jurisdiction  to  make  the  order 
on  summons,  and  this  was  done  in  the  cases  following: — Gaudet 
Freres,  Malins,  V.-C,  24th  July,  1878,  A.  1489;  Northern  Coal  Co., 
Malins,  V.-C,  12th  September,  1876,  B.  1598;  Wernstrill  Colliery 
Co.,  Hall,  V.-C,  2nd  December,  1875,  B.  1991;  Uruari  Co.,  Chitty, 
J.,  7th  April,  1892. 

In  either  case  the  application  must  be  supported  by  affidavit 
evidence. 

Specimen  Schemes. 

Character  of  Compromise  or  Arrangement. 

In  many  cases  a  scheme  has  been  sanctioned  providing  for  the  formation  of 
a  new  company ;  for  the  transfer  of  the  undertaking  of  the  old  company  to  the 
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aew' company;  for  the  issue  by  the  new  company  to  the  debenture  holders  of 
the  old  company  of  debentures  or  debenture  stock  of  the  new  company,  payable 
at  a  more  distant  period ;  for  the  undertaking  by  the  new  company  of  the  other 
debts  and  liabilities  of  the  old  company;  and  for  the  issue  to  the  shareholders 
of  the  old  company  of  shares  in  the  new  company,  with  a  liability  thereon  of 
so  much  per  share. 

But  except  in  a  winding-up  there  cannot  be  a  reconstruction:  Re  General 
Motor-Cab  Co.,  C.A.,  1  April,  1912. 

The  scheme  very  commonly  provides  that  the  debentures  or  debenture  stock 
which  are  to  be  issued  to  the  debenture  holders  or  debenture  stock-holders  of 
the  old  company  shall  be  payable  at  a  deferred  date  at  the  expiration,  say,  of  a 
term  of  5,  10,  20,  or  30  years. 

Sometimes  there  are  considerable  arrears  of  interest  on  the  debentures  of  the 
old  company.  When  this  is  the  case  such  arrears  are  in  some  cases  extinguished 
altogether,  and  in  other  cases  are  satisfied  by  the  issue  of  additional  debentures, 
or  debenture  stock,  or  by  the  issue  of  paid-up  shares. 

Where  a  company  is  loaded  with  debentures  it  is  very  common  for  the 
scheme  to  provide  for  the  creation  by  the  new  company  of  a  new  series  of 
debentures  or  debenture  stock,  ranking  in  priority  to  the  debentures  or  deben- 
ture stock  which  are  to  be  given  to  the  debenture  or  debenture  stock-holders 
of  the  old  company. 

Sometimes  the  debenture  holders  of  the  old  company  receive  preference 
shares,  or  even  ordinary  shares,  in  the  new  company  in  satisfaction  of  their 
debentures  {Slater  v.  Darlaston  Steel  Co.,  W.  N.  (1877)  165;  Empire  Mining 
Co.,  U  Ch.  D.  402;  Alabama,  New  Orleans,  ^c.  Co.,  (1891)  1  Ch.  213),  and 
sometimes  they  receive  only  a  composition,  whether  in  shares  or  debentures,  in 
satisfaction  of  their  claims. 

At  times  the  debentures  or  debenture  stock  given  to  the  debenture  or  deben- 
ture stock-holders  of  the  old  company  carry  a  right  to  vote  at  general  meetings 
of  the  new  company,  and  a  right  to  appoint  and  remove  one  or  more  directors. 
This  right  is  sometimes  to  subsist  until  the  debentures  or  debenture  stock  are 
redeemed,  and  is  sometimes  to  subsist  only  for  a  term,  or  until  the  profits 
arrive  at  a  certain  figure. 

As  to  the  ordinary  creditors,  the  scheme  sometimes  provides  for  payment  of 
the  ordinary  creditors  in  full  in  cash,  especially  where  they  are  of  small  amount, 
or  the  non-payment  would  be  detrimental  to  the  business. 

Sometimes  they  are  given  a  composition  of  so  much  in  the  pound,  payable 
in  cash  either  by  instalments  or  otherwise. 

Sometimes,  again,  they  are  given  debentures  or  debenture  stock,  or  prefer- 
ence shares  or  ordinary  shares. 


Sometimes  a  scheme  provides  only  for  an  arrangement  between  the 
company  and  its  members  of  some  class,  e.g.,  by  providing  as  to 
preference  shares  that  jbhe  preferential  rights  attached  to  the  pre- 
ference shares  shall  be  modified,  by  reducing  the  preferential  divi- 
dend by  cancelling  (arrears,  and  by  altering  the  holders'  rights  in 
winding-up,  and  as  to  ordinary  shareholders,  that  in  consideration 
of  the  concessions  made  by  the  preference  shareholders  they,  the 
ordinary  shareholders,  shall  submit  to  a  reduction  of  capital  in  dero- 
gation of  their  rights.  And  when  the  arranging  company  is  being 
wound  up,  it  may  be  part  of  the  arrangement  that  the  winding-up 
shall  be  stayed,  and  the  company  resume  business;  or  it  can  be  stayed 
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except  for  certain  specified  purposes.     Western  of  Canada  Oil  Co., 
W.  N.  (1874)  148. 

So  where  there  is  a  debenture  action  pending,  the  Court  can  stay 
the  proceedings  wholly  or  in  part  if  the  statutory  majority  of  the 
debenture  holders  agree. 

A  scheme  or  arrangement  is  very  commonly  initiated  where  a 
debenture  action  is  in  progress  and  the  undertaking  in  the  hands  of 
a  receiver.  In  such  case  an  application  for  an  order  to  summon 
meetings  should  be  made  in  the  action,  and  under  the  section.  This 
accords  with  the  past  practice.  A  scheme  may  provide  for  the  passing 
of  special  resolutions  to  alter  the  memorandum  or  articles  (see 
Western  of  Canada  Oil  Co.,  W.  N.  (1874)  148);  or  the  alteration  can 
be  effected  by  the  scheme.  Thus,  in  the  Oakham  Co.,  Jessei,  M.  R... 
sanctioned  a  scheme  adopting  new  articles. 
Court's  The  Court  has  a  discretion  as  to  sanctioning  an  arrangement,  even 

fiTpower.  if  agreed  to  by  the  statutory  majority.  It  must  be  satisfied  that  the 
scheme  is  a  proper  one  (Empire  Mining  Co.,  44  Ch.  D.  402),  that  is, 
that  it  is  made  in  good  faith  and  is  fair  and  reasonable.  Alabama, 
Netv  Orleans,  do.  Co.,  (1891)  1  Ch.  213.  It  is  the  duty  of  the  Court, 
for  instance,  to  see  that  the  majority  has  been  acting  bond  fide  and 
that  the  minority  has  not  been  overridden  by  a  majority  having 
interests  clashing  with  those  of  the  minority  whom  they  seek  to 
coerce. 

On  the  same  principle  the  Court  will  not  sanction  an  arrangement 
which  has  been  carried  by  the  votes  of  creditors  who  are  not  acting 
bo7id  fide  in  the  interests  of  the  class  (Wedgtvood  Co.,  6  C.  D.  627), 
but  the  mere  fact  that  some  creditors  are  shareholders  does  jiot 
invalidate  their  votes.  See  Alabama,  Nexo  Orleatis,  do.  Co.,  supra; 
and  in  Buenos  Ayres  Water  Co.,  66  L.  T.  408,  it  was  held  that 
a  special  concession  made  by  a  third  party  to  voters  was  not  to  be 
regarded  as  a  bribe,  and  therefore  did  not  invalidate  their  votes. 

Again,  as  a  matter  of  fairness,  the  Court  should  not,  so  Fry,  J., 
held  in  Re  Richards  <f  Co.,  11  Ch.  D.  676,  sanction  an  arrangement 
which  would  prejudice  a  creditor  whose  rights  would  have  been  pre- 
ferential if  the  petition  to  wind  up  had  been  carried  on,  e.g.,  a 
judgment  creditor  who  would  have  got  leave  to  issue  execution  in 
the  winding-up. 

Further,  the  Court  has  to  look  at  the  scheme  and  say  whether  it  is 
one  as  to  which  persons  acting  honestly,  and  viewing  the  scheme  laid 
before  them  in  the  interest  of  those  whom  they  represent,  take  a  view 
which  can  be  reasonably  taken  by  business  men.  Lindley,  J., 
Alabama,  Neiv  Orleans,  dc.  Rail.  Co.,  supra;  and  see  English, 
Scottish  and  Australian  Chartered  Bank,  (1893)  3  Ch.  385.  "  I  have," 
said  Bowen,  L.  J.,  in  the  first  of  these  two  cases,  "  no  doubt  at  all  that 
it  would  be  improper  for  the  Court  to  allow  an  arrangement  to  be 
forced  on  any  class  of  creditors,  if  the  arrangement  cannot  reasonably 
be  supposed  by  sensible  business  people  to  be  for  the  benefit  of  that 
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class  as  such,  otherwise  the  sanction  of  the  Court  would  be  a  sanction 
of  what  would  be  a  scheme  of  confiscation." 

But  if  the  arrangement  is  an  honest  and  fair  one  the  Court,  as 
James,  L.  J.,  said  in  Dynevor  Collieries  Co.,  11  Ch.  D.  605,  will  not 
be  astute  to  find  out  any  technical  defects  in  the  proceedings.  See 
also  Edinburgh  American  Land  Co.  v.  Lang's  Trustees  (1909),  S.  C. 
48 — Ct.  of  Sess.,  where  the  scheme  had  been  approved  by  the  statu- 
tory majorities  of  members  of  various  classes,  and  the  Court  refused 
to  withhold  its  sanction  because  of  the  opposition  of  a  minority  of 
debenture  holders. 

The  Court  does  not  in  the  case  of  a  corapromise  or  arrangement  Dissentients, 
require  provision  to  be  made  for  paying  out  dissentient  members  of 
the  class.  To  do  so  would  defeat  the  very  object  of  the  section,  for 
it  is  sufficiently  obvious  that  the  object  of  the  section  is  to  entrust 
the  specified  majority  with  the  power  to  bind  the  whole  class, 
and  if  the  majority  cannot  bind  the  class  but  every  objecting 
member  is  to  be  at  liberty  to  insist  on  being  paid  out  in  cash,  the 
value  of  the  section  is  largely  diminished.  However,  in  Canning 
Jarrah  Timber  Co.,  (1900)  1  Ch.  708,  where  there  was  an  arrange- 
ment in  conjunction  with  a  reconstruction  under  sect.  161  of  the 
Act  of  1862  (now  sect.  192),  it  was  held  by  the  Court  of  Appeal  that 
there  ought  to  be  provision  for  payment  out  of  dissentients,  as  in 
sect.  161.  This  was  not  tlie  view  of  Chitty,  J.,  as  expressed  in 
Dominion  of  Canada,  &g.  Co.,  55  L.  T.  352.  "'The  object  of  the 
Act,"  said  his  Lordship,  "is  to  allow  classes  of  creditors  to  enter 
into  what? — A  compromise  or  arrangement.  I  think,  therefore,  that 
Mr.  L.  (an  object-or),  as  a  member  of  this  class  of  creditors,  js 
bound  by  the  resolution  that  was  come  to  at  the  meeting  of  the 
class";  and  the  same  principle  appears  to  be  applicaMe  to  an 
arrangement  or  compromise  of  the  members.  No  doubt,  if  the  scheme 
is  carried  out  in  part  under  sect.  192,  a  dissentient  member  may 
properly  claim  the  rights  given  to  him  by  that  section,  but  where 
sect.  192  is  not  made  use  of,  it  is  submitted  that  there  is  no  sufficient 
reason  to  hold  that  a  dissentient  should  be  given  special  rights. 
Where  the  Legislature  intends  dissentients  to  have  special  rights 
and  privileges,  it  makes  express  provision  for  the  same,  as,  for 
example,  in  sect.  9  (5)  of  the  Act,  Avhere  the  Court  is  empowered  to 
confirm  an  alteration  of  objects,  it  is  provided  that  "the  Court  shall, 
in  exercising  its  discretion  under  this  section,  have  regard  to  the 
rights  and  interests  of  the  members  of  the  company  or  of  any  class 
of  them  as  well  as  to  the  rights  and  interests  of  the  creditors,  and 
it  may,  if  it  thinks  fit,  adjourn  the  proceedings  in  order  that  an 
arrangement  may  be  made  to  the  satisfaction  of  the  Court  for  the 
purchase  of  the  interests  of  dissentient  members,  and  may  give  such 
directions  and  make  such  orders  as  it  may  think  expedient  for  facili- 
tating and  carrying  into  effect  any  such  arrangement:  Provided 
that  no  part  of  the  capital  of  the  company  may  be  e.vpended  in  any 
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Under- 
writing. 


Reduction 
of  capital. 


Modifications 


Foreign 
and  colonial 
companies. 


such  purchase."  So,  U)0,  in  sect.  192,  by  which  power  is  given  to  a 
liquidator,  with  the  sanction  of  a  special  resolution,  to  transfer  the 
whole  or  part  of  the  business  or  property  of  the  company  to  another 
company,  there  is  express  power  given  in  sub-sect.  (3)  to  any  member 
not  voting  in  favour  of  the  special  resolution  at  either  of  the  meetings 
held  for  passing  or  confirming  the  same,  to  express  his  dissent  there- 
from, and  to  insist  on  payment  of  the  fair  value  of  his  interest  in 
cash.     But  sect.  120  contains  no  such  provisions. 

Now  that  a  company  can  pay  for  underwriting  (sect.  89),  there  is 
no  objection  to  providing  in  a  scheme  that  the  company  shall  offer 
certain  shares  for  subscription  and  shall  pay  a  commission  for  under- 
writing the  same.     See  supra,  p.  279. 

A  scheme  of  arrangement  which  involves  a  reduction  of  capital  is 
occasionally  submitted.  In  such  a  case  it  has  been  held  that  the 
scheme  must  be  sanctioned  as  an  arrangement  and  also  as  a  reduction 
of  capital,  and  that  all  the  requisite  proceedings  in  sect.  46  of  the  Act 
in  regard  to  reduction  must  be  carried  through.  See  Cooper,  Cooper 
and  Johnson,  51  W.  R.  314. 

The  scheme  of  arrangement  usually  contains  a  clause  empowering 
the  company  or  its  liquidator  to  assent  to  any  modifications  or  con- 
ditions approved  or  imposed  by  the  Court,  and  the  clause  is  sometimes 
qualified,  e.g.,  by  adding  the  words  "and  by  the  trustees  for  the 
debenture  holders."  In  the  absence  of  any  such  clause,  it  is  more 
than  doubtful  whether  the  Court  can  sanction  a  modified  scheme  or 
impose  conditions  which  must  operate  by  way  of  modification. 

The  Joint  Stock  Companies  (Arrangement)  Act,  as  was  held  by 
the  Privy  Council,  did  not  apply  to  the  colonies.  Neiv  Zealand 
Loan,  &c.  Co.  v.  Morrison,  (1898)  A.  C.  349.  Therefore,  a  scheme 
sanctioned  by  the  Court  here  is,  quoad  colonies,  to  be  regarded  as 
a  proceeding  in  a  foreign  Court,  and  cannot  be  pleaded  by  the  com- 
pany in  a  colonial  Court  as  a  defence  to  an  action  by  a  non-assenting 
colonial  creditor  for  the  value  of  the  amount  of  his  claim. 

As  to  referring  scheme  to  Official  Receiver  to  report,  see  Winding- 
up  Rule  74,  Part  II.  of  this  work. 
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PRECEDENTS. 


In  the  High  Court  of  Justice,  Form  797. 

Chancery  Division.  -; ~ 

bummons  to?: 

Mr.  Justice  .  meetings^ 

In  the  matt-er  of  the  Companies  (Consolidation)  Act,  1908, 

and 
In  the  matter  of  the  Coy,  Linit^l. 

Let  all  parties  concerned  attend  at  the  chambers  of  Mr.  Justice 

• ,  at  the  Royal   Courts  of  Justice,  Strand,   Middlesex,  at  the 

time  fixed  in  the  margin  hereof  on  the  hearing  of  the  application 
of  the  above-named  company,  hnftr  referred  to  as  the  coy,  that  the 
coy  may  be  directed  to  convene  separate  meetings  of  [(1)  state  ivhat 
meeting,  as,  for  example,']  (1)  the  holders  of  preference  shares  in 
the  coy's  capital;  and  (2)  the  holders  of  ordinary  shares  in  the  coy's 
capital;  and  (3)  the  holders  of  the  first  debentures  of  the  coy;  and 
(■i)  the  holders  of  the  second  debentures  of  the  coy,]  for  the  purpose 
of  considering,  and  if  thought  fit,  approving,  with  or  without  modi- 
fication, the  scheme  of  arrangement  proposed  to  be  made  between 
the  holders  of  the  said  [preference  shares  and  ordinary  slikres  and 
first  debentures  and  second  debentures  respectively]  of  the  coy,  and 
that  directions  may  be  given  as  to  the  mode  in  which  the  sd  meet- 
ings are  to  be  convened,  and  that  a  chairman  thereof  may  be 
appointed,  and  may  be  ordered  to  report  the  result  thereof  to  the 
Court,  &c. 


Scheme  of  Arrangement  under  sect.  120  between  the  company  and    Form  788'- 

its  debenture  holders .  Scheme  oi 

arrangeiBeii^ 

1.   The  time  for  the  payment  of  the  first  debentures  of  the  as  to  deben- 

Comjiany,  Limited  (hereinafter  called  the  company),  for  £ is. 

hereby  postponed  for years,  that  is  to  say,  until  the  day 

of ,  and  the  company's  first  debentures  aforesaid  shall  hence- 
forth be  read  and  construed  as  if  that  date  had  been  originally 

inserted  therein  instead  of  the  day  of  . 

p.  5  D 
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Form  798.         2.  The  time  for  the  payment  of  the  company's  second  debentures 

for  £ is  hereby  postponed  for  years,  that  is  to  say,  until 

the day  of  ,  and  the  said  second  debentures  shall  hence- 
forth be  read  and  construed  as  if  that  date  "were  inserted  therein 
instead  of  the day  of . 

3.  Each  holder  of  any  of  the  sd  debentures  shall  produce  tlie  same 
to  the  company  and  permit  a  note  to  be  placed  therein  referring  to 
this  scheme. 

4.  The  coy  may  assent  to  any  modification  or  condition  -which 
the  Court  may  think  fit  to  approve  or  impose. 


Torm  799. 


R.  AXD  J.  Pullman,  Limtd. 


Scheme  of 

arrangement     ScHEME  OF  ARRANGEMENT  between  the  coy  and  its  members  under 

sect.  120  of  tlie  Act  of  1908. 


as  to  share- 
holders 


1.  The  capital  of  the  coy  is  to  be  reduced  [state  how]. 

2.  The  arrears  of  dividend  up  to  the  31st  December,  1911,  to  be 
cancelled,  and  any  profits  up  to  that  date  available  for  dividend  to 
be  capitalized. 

3.  Instead  of  the  provisions  contained  in  paragraphs  (a)  to  (f) 
inclusive  of  clause  6  of  the  company's  memorandum  of  association, 
the  rights  of  the  several  classes  of  shares  in  the  company's  capital 
as  regards  dividend  and  distribution  of  assets  in   winding-up,   to 

be  as  follows:  — 

The  profits  of  each  year  to  be  applicable  first  to  the  payment  of  a 
cumulative  preferential  dividend  at  the  rate  of  5  per  cent,  per  annum 
on  the  70,000Z.  preference  shares. 

Secondly,  to  the  payment  of  a  dividend  at  the  rate  of  7  per  cent, 
per  annum  on  the  capital  paid  up  on  the  ordinary  shares,  but  so  that 
they  shall  for  the  purposes  of  such  dividend  be  deemed  to  be  of  the 
nominal  value  of  11.  each  instead  of  Is.  each,  and  to  be  fully  ])aid  up 
to  the  extent  of  11.  per  share. 

Thirdly,  to  the  accumulation  of  a  reserve  fund  of  20,000Z.  for  the 
purposes  specified  in  clause  113  of  the  company's  articles  of  asso- 
eixitiou. 

As  to  the  residue,  the  same  to  be  paid  as  to  one  equal  moiety  to 
the  holders  of  ordinary  shares  by  way  of  additional  dividend,  and 
as  to  the  other  equal  moiety  to  the  holders  of  the  founders'  shares 
in  each  case  respectively  in  proportion  to  the  number  of  shares  of 
the  class  held  b}-  them  respectively. 
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And  in  a  winding-up  the  assets  available  for  distribution  anioiig'st  Form  799. 
the  members  shall  be  applied  first  to  the  payment  off  of  the  capital 
paid  up  on  the  preference  shares;  secondly,  to  the  payment  off  of 
the  capital  paid  up  on  the  ordinary  shares  and  founders'  shares  pari 
passu,  but  on  the  footing  that  the  ordinary  shares  shall  for  that  pur- 
pose continue  to  have  paid  up  thereon  the  sum  of  11.  per  share,  not 
Is.  per  share,  and  the  balance  to  belong  to  the  holders  of  the  pre- 
ference, ordinary,  and  founders'  shares  respectively,  in  proportion 
to  the  capital  paid  up  on  the  said  shares  of  each  class  respectively, 
but  so  that  for  this  pu.rpose  the  ordinary  shares  shall  be  deemed  to 
be  paid  up  to  the  extent  of  11.  per  share  instead  of  Is.  per  share. 
Paragraphs  (g)  and  (h)  of  the  memorandum  of  association  to  apply  to 
the  reduced  capital. 

4.   The    company's    articles    of    association  shall    be  regarded  as 
modified  accordingly. 

See  Form  809,  infra. 


Hatcher  and   Sons,   Limited. 


Form  800. 


Scheme  of  Arrangement  between  the  above-named  company  and  arrano-ement 
the  holders  of  the  preference  shares  and  the  holders  of  the  ordi-  as  to  members, 
nary  shares  in  the  capital  of  the  said  company  altering  rights 
conferred  by  memorandum. 

1.  The  special  resolutions  of  the  company  passed  and  confirmed, 
&c.,  providing  for  the  reduction  of  the  company's  capital,  and  for 
sub-division  of  its  shares,  and  for  the  cancellation  of  arrea^js  of  pre- 
ference dividend,  and  for  other  matters,  shall  be  binding  on  the 
company,  and  on  the  holders  of  the  said  preference  shares,  and  on 
the  holders  of  the  said  ordinary  shares,  and  shall  be  carried  into 
effect  accordingly. 

2.  The  holders  of  the  said  preference  shares  and  the  holders  of 
the  said  ordinary  shares  shall  accept  the  provisions  made  by  the 
said  special  resolutions  in  satisfaction  of  their  existing  rights  with 
respect  to  their  preference  and  ordinary  shares. 

3.  Unless  the  said  special  resolutions  are  confirmed  by  the  Court 

before  the  day  of  ,  this  scheme  is  on  that  day  to  become 

Toid. 


The  resolution  above  referred  to  provided  for  the  reduction  of  the  company's 
■capital  and  proceeded  as  follows:  — 

And  that  of  each  of  the  33,000  fully  paid-up  preference  shares  of  15s.  each 
resulting    from    such    reduction,    and    each    of    the    6,000    unissued    preference 
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Form  800.     shares  of  15*.  each,  a  portion  of  the  nominal  value  of  Is.  shall  be  converted 

into  one  ordinary  share  credited  as  to  the  said  issued  shares  as  fully  paid-up. 

All  the  said  ordinary  shares  to  rank  pari  pasau  in  all  respects  with  the  other 
ordinary  shares  in  the  company,  and  that  all  arrears  of  the  cumulative  pre- 
ferential dividend,  whether  declared  or  not,  on  the  34,000  issued  preference 
shares  accrued  up  to,  &c.,  shall  be  cancelled  and  extinguished,  but  if  the  .same 
shall  not  be  confirmed  by  the  Court  on  or  before  31st  December,  1911,  this 
resolution  shall  on  that  day  be  void  and  of  no  effect,  and  tliat  this  resolution 
shall  be  conditional  on  a  scheme  of  arrangement  between  tiic  company  and  its 
members  holding  preference  shares  and  between  the  company  and  its  members 
holding  ordinary  shares  being  adopted  under  sect.  120  of  the  Companies  (Con- 
solidation) Act,  1908,  for  giving  effect  to  the  provisions  of  this  resolution. 
Such  scheme  of  arrangement  to  be  framed  in  accordance  witli  the  terms  follow- 
ing, that  is  to  say,  kc. 


Form  801. 

Order  for 
meetings. 


Hatcher   axd  Sons,   Limited. 

Upon  the  applicatiou  oi"  the  above-named  coy  by  summons  dated 
12th  June,  1911,  upon  hearing  counsel  for  the  applicants  and  upon 
reading-  an  affidavit  of  H.  filed  17th  June,  1911,  and  the  exhibits 
therein  referred  to  and  the  two  affidavits  of,  &c.  It  is  ordered  that 
the  applicants  do  convene  separate  meetings  of  (1)  the  holders  of 
preference  shares,  and   (2)   the  holders  of  ordinary  shares  in  the 

capital  of  the  above-named  coy,  such  meetings  to  be  held  at on 

the  1st  day  of  August,  1911,  at  2  o'clock  and  3  o'clock  in  the  after- 
noon resply,  for  the  purpose  of  considering  and,  if  thought  fit,  approv- 
ing, with  or  without  modification,  a  scheme  of  arrangement  proposed 
to  be  made  between  the  holders  of  the  sd  preference  shares  and  the 
holders  of  the  sd  ordinary  shares  resply  and  the  sd  coy.  And  it  is 
ordered  that  at  least  ten  days  before  the  day  appointed  for  such 
meetings,  advertisements  convening  the  same  and  stating  that  a  copy 
of  the  scheme  of  arrangement  can  be  seen  at  the  office  of  the  solicitors 
of  the  applicants  be  inserted  as  follows:  once  in  the  London  Gazette. 
and  once  in  the  Times  and  the  Daily  Mail  newspapers,  twice  in 
the  Taunton  Courier,  and  twice  in  the  Somerset  County  Herald. 
And  it  is  also  ordered  that  at  least  seven  days  before  the  day 
appointed  for  such  meetings  circular  letters  to  the  same  effect, 
together  with  a  proper  form  of  prox}^  and  all  particulars  of  the 
scheme,  be  sent  to  such  of  the  sd  holders  of  preference  shares  and 
holders  of  ordinary  shares  resply  Avhose  addresses  are  known  to  the 

applicants.    And  the  judge  doth  appoint  W.,  of ,  or  failing  him 

H.,  of ,  chairman  of  the  sd  meetings.     And  it  is  ordered  that 

the  sd  chairman  do  report  the  result  of  the  sd  meetings  to  the  judge. 
Hatcher  d  Sons,  Limited,  Eve,  J.,  10th  July,  1911. 
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No.  00276  of  1911.  Form  802. 

In  I  he  High  Court  of  Justice.  Notice 

Chancery  Division.  convening 

•^  meetings  ot 

Mr.   Justice  Neville.  shareholders. 

In  the  Matter  of  the  Companies  (Consolidation)  Act,  1908, 

and 
In  the  Matter  of  R.  &  J.  Pullman,  Limited. 

Notice  is  hereby  given  that  by  an  order  dated  the  25th  day  of 
July,  1911,  Mr.  Registrar  Hood  has  directed  separate  meetings  of 
(1)  the  preference  shareholders,  (2)  the  ordinary  shareholders,  and 
(3)  the  holders  of  founders'  shares  in  the  above-named  company  for 
the  purpose  of  considering  and,  if  thought  fit,  approving,  with  or 
without  modification,  the  scheme  of  arrangement  proposed  to  be  made 
between  the  said  company  and  the  holders  of  such  preference,  ordi- 
nary and  founders'  shares  respectively.  The  said  meetings  will  be 
Jield  on  Monday,  the  14th  day  of  Augu.st,  1911,  at  Winchester  House, 
Old  Broad  Street,  in  the  City  of  London,  as  regards  the  meeting  of 
tha  said  ordinary  «hai'eholders  at  3  o'clock  in  the  afternoon,  as  regards 
the  meeting  of  the  said  preference  shareholders  at  3.45  o'clock  in 
the  afternoon,  and  as  regards  the  meeting  of  the  holders  of  the  said 
founders'  shares  at  4.15  o'clock  in  the  afternoon,  at  which  place  and 
respective  times  all  the  aforesaid  preference  and  ordinary  share- 
holders and  holders  of  founders'  shares  are  requested  to  attend.  A 
copy  of  the  said  scheme  of  arrangement  can  be  seen  at  the  office  of 

Messrs.  A.,  B.  &  C,  the  solicitors  of  the  said  company,  at  ,  iii 

the  City  of  London.  "* 

The  ordinary  and  preference  shareholdei-s  and  the  holders  of 
founders'  shares  may  attend  such  meetings  respectively,  and  vote 
in  person  or  by  proxy,  provided  that  all  proxies  are  deposited  at  the 

registered     offices    of     the    company, Street,    Soho     Square, 

London,  not  later  than  48  hours  before  the  times  fixed  for  holding 
the  .said  meetings  respectively. 

Holders  of  founders'  shares  in  the  said  comj)an\  payable  to  bearer 
desiring  to  attend  or  vote  personally  must  produce  at  the  time  and 
place  of  the  meeting  of  such  holders,  and  to  obtain  admission  thereto, 
their  certificat/os  of  shares  for  the  purpose  of  identification.  The 
holders  of  founders'  shares  desiring  to  attend  or  vote  by  proxy  must 
on  or  before  10th  day  of  August,  1911,  deposit  their  certificate  for 

shares  with  the  company's  bankers,  the Bank,  at ,  London, 

E.C.,  where  the  said  banker's  certificate  of  deposit  and  proxy  forms 
can  be  obtained.  The  banker's  certificate  of  deposit  will  entitle 
the  holder  to  attend  and  vote  in  respect  of  the  founders'  shares  so 
deposited  at  the  meeting  of  the  holders  of  the  said  founders'  shares, 
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Form  802.    a^i't  in\v  adjournment  tliereof,  and  any  poll  to  be  taken  in  conse- 
"  qiiciuo  thereof,  and  after  the  transaction  of    the    business  of    tlie 
meeting-  the  share  certificates  will  be  returned  upon  the  surrender 
of  the  said  certificate  of  deposit. 

The  Court  has  appointed  A.  B.,  Esq.,  J. P.,  or  iaiiing  him,  Mr. 
C.  D.,  or  failing-  him,  Mr.  E.  F.,  directors  of  the  company,  to.  be 
chairman  of  the  said  several  meeting-s  respectively.  Tlie  above- 
mentioned  scheme  will  be  subject  to  the  subsequent  approval  of 
the  Court. 


Dated  the  29th  dav  of  Julv.  1911. 


A.,  B.  &  C, 
Solicitors  for  the  company 


Form  803. 

Notices 
convening 
meetings  of 
shareholders 
as  to  wind- 
ing-up. 


In  the  High  Court  of  Justice, 
Companies  Wiuding-Up . 

In  the  matter  of  the  North- West  Argentine  Railway  Co.,  Limited. 

Notice  is  hereby  given  that  by  an  order  of  the  Court  dated  2l8t 
January,  1901,  J.  K.  and  L.  M.,  the  liqrs  of  the  above-named  coy, 
were  directed  to  convene  separate  meetings  of  (1)  the  holders  of 
preferred  shares  issued  by  the  above-named  coy,  and  (2)  the  holders 
of  deferred  shares  issued  by  the  above-named  company,  for  tlie  pur- 
pose of  considering-  and,  if  thought  fit,  approving-,  with  or  without 
modification,  the  scheme  of  arrangement  proposed  to  be  made  between 
the  company  and  the  said  respective  classes  of  shareholders,  which 
scheme  is  as  follows:  — 

That  certain  income  debenture  stock  of  the  Cordoba  Central  Rail- 
way Co.,  Limited,  of  the  nominal  amount  of  310,000/.,  representing- 
the  surplus  assets  of  the  above-named  coy  after  providing  for  pay- 
ment in  full  of  the  debts  and  liabilities  of  the  coy,  be  subject  to 
such  provision  as  may  be  required,  as'  hereinafter  mentd,  for  the 
costs  of  and  incidental  to  the  winding-up,  and  of  these  proceedings, 
including  the  remuneration  of  the  liqrs  not  already  provided  for, 
distributed  amongst  the  shareholders  otherwise  than  in  accordance 
with  their  rights  as  defined  by  the  constitution  of  the  coy,  namely, 
as  to  100,000?.  to  be  distributed  'pari  passu  amongst  the  class  of 
holders  of  deferred  shares,  and  as>  to  the  balance,  namely,  210,000?. ^ 
or  so  much  thereof  as  remains  after  providing-  for  the  reuumeration 
above  referred  to,  be  distributed  pari  passu  amongst  the  class  of 
holders  of  preferred  shares. 

Such  meetings  will  be  held  on  Thursday,  the  14th  February,  1901, 
at  Winchester  House,  Old  Broad  Street,  London,  E.C.,  at  the  follow- 
ing times,  narqely: — 

Meeting  of  holders  of  preferred  shares  at  2.15  in  the  afternoon. 
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Meeting-  of  holders  of  deferred  shares  at  2  in  the  afternoon,  at    Form  803. 
which  time  and  place  all  such  holders  are  respectively  requested  to 
attend . 

Shareholders  may  attend  such  meeting  reaply,  and  vote  eitheri 
in  person  or  by  proxy.    Forms  of  proxy  may  be  obtained  at  the  offices 

of  the  liqr,  A.  B.,  at Street,  London,  E.G.,  on  any  week-day, 

between  the  hours  of  10  a.m.  and  5  p.m.  prior  to  the  day  appointed 
for  holding  the  said  meetings. 

The  order  appoints  J.  K.,  or  failing  him,  L.  M.,  to  act  as  chairman 
of  the  said  meetings,  and  directs  the  chairman  to  report  the  result 
of  such  meetings  to  the  Court. 

Dated  this day  of  February,  1901. 

& , 


Street,  E.G. 

Witness  . 

Solicitors  for  the  said  liqrs. 

The  scheme  above  set  forth  was  sanctioned  in  due  course. 

The  parties  had  endeavoured  to  carrj''  the  scheme  out  with  the  assistance  of 
the  Court  (see  North-West  Argentine  Rail.  Co.,  (1900)  2  Ch.  882),  but  the 
Court  held  that  the  scheme  was  irregular  inasmuch  as  it  provided  for  a  distribu- 
tion of  the  assets  otherwise  than  in  accordance  with  the  legal  rights  of  the  parties 
thereto,  i.e.,  gave  the  preference  shareholders  about  13,000L  more  than  their 
proper  proportion,  thus  infringing  the  rules  laid  down  in  Griffith  v.  Paget 
(1877),  5  C.  D.   894. 

In  the  course  of  the  year  1900  the  Companies  Act,  1900,  was  passed,  and 
sect.  24  of  that  Act  (the  Joint  Stock  Companies  Arrangement  Act,  1870)  was 
extended  so  as  to  include  an  arrangement  between  a  company  and  its  members 
or  any  class  of  its  members.  Accordingly,  the  application  was  made  to  the 
Court  under  the  Act  as  so  amended.  In  due  course  the  order  was  made  by 
Wriffht.  J. 


Resolution  referring-  to  Scheme  of  Arrangement.  Form  804. 


That  the  scheme  of  arrangement  submitted  to  this  meeting  be  -Resolution, 
and  the  same  is  hereby  approved  and  agreed  to. 


[Title.']  Form  805. 


I,  the  undersigned  [an  unsecured  creditor]  of  the  above-named  Form  of 
coy,  hereby  appoint  W.,  of,  &c.,  whom  failing,  P.,  of,  &c.,  (a)  [(a)  //  P^"^''" 
any  other  proxy  is  preferred,  strike  out  names  here  inserted  and 
add  name  of  proxy  preferred  and  initial  alteration']  as  my  proxy,  to 
act  for  me  at  the  meeting  of  [unsecured  creditors]  to  be  held  at  — — , 
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Form  805. 


on day,  the  — th  day  of— — ,  19—,  at- 


o'clock  in  the 


-noon, 

for  the  purpose  of  considering  and,  if  thought  fit,  approving,  with  or 
without  modification,  a  scheme  of  arrangement  proposed  to  bo  made 
between  the  said  coy  and  its  unsecured  creditors,  and  at  such  meeting 
and  any  adjournment  thereof  to  vote  for  me  and  in  my  jiame; 
(b)  [(t>)  If  for,  insert  "for,'''  if  against,  insert  "against,"  and  strike 
out  the  words  below  after  "  scheme,"  and  initial  such  alterations^  the 
said  scheme  either  with  or  without  such  modification  as  my  proxy 
may  approve. 


Dated  this 


day  of 


19—. 


Signature 
Address  — 


Amount  of  debt  in  figures.  £  s.  d. 


Notes. 

1.  The  proxy  must  be  lodged  with  the  liquidator  at  his  oflSce, , 

not  later  than  the  day  before  the  meeting  at  which  it  is  to  be  used. 

2.  Any  alterations  made  in  the  form  of  proxy  should  be  initialled. 

In  the  form  as  used  the  portions  printed  in  italics  are  printed  in  the  margin. 
The  form  has  been  often  adopted  by  the  Court. 

Sect.  120  recognizes  the  right  to  attend  the  meeting  in  person  or  by  proxvv 
and  accordingly  a  voter  is  entitled  to  attend  by  proxy  and  to  frame  the 
instrument  of  proxy  as  he  chooses.  It  does  not  seem  that  the  Court  is  empowered 
to  prescribe  the  form  of  proxy  which  he  shall  use. 


Form  806. 

Report  by 
■chairman. 


In  the  matter,  &c. 


[Title.] 
Report  of  Chairman. 


I,  J.  K.,  the  person  appointed  by  the  Honourable  Mr.  Justice 

to  act  as  chairman  of  the  meeting  of  the  debenture  holders  [or  first 
debenture  holders,  or  second  debenture  holders,  or  unsecured  credi- 
tors,  or  preference  shareholders,   or  ordinary  shareholders]  of  the 

above-named  company,  summoned  by  advertisement  dated  the  

day  of ,  and  held  on  the day  of ,  at ,  in  tJie  Count;y 

of  ,  do  hereby  report  to  the  said  judge  the  result  of  the  said 

meeting  as  follows:  — 

The  said  meeting  was  attended  either  personally  or  by  proxy  by 
holders  of  [preference  shares]  of  the  said  company  [or  as  the  case 

may  be]  entitled  together  to [preference  shares  in  the  capital  of 

the  said  company  of  £ each.] 

The  question  submitted  to  the  said  meeting  was  whether  the  holders 
of  [preference  shares]  in  the  said  company  approved  of  the  scheuK; 
of  arrangement  submitted  to  the  meeting  and  agreed  thei-eto. 
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The  said  meeting  was  unanimously  of  opinion  that  the  scheme  of    Form  806. 
arrangement  should  be  approved  and  agreed  to,  or  [The  result  of  ~- 
the  voting  upon  such  question  was  as  follows: 

The  undermentioned  preference  shareholders  vot«d  in  favour  of 
the  proposal  being  adopted  and  carried  into  effect. 


Name  of  Preference 
Shareholder. 


Addres8. 


Number  of  Preference 
Shares  held  by  each. 


Number  of 
Votes. 


The   undermentioned  preference   shareholders   voted  against  the 
said  proposal  being  adopted  and  carried  into  effect. 


Name  of  Preference 
Sharehulder. 


Address. 


Number  of  Preference  Shares 
held  by  Voter.] 


Dated  the day  of 


(Signed)         J.    K., 


Chairman. 


In  the  High  Court  of  Justice. 

(Title,  (&c.) 
The  humble  peton  of  the  Coy,  Limtd,  showeth  as  follows:  — 

1.  Your  petrs,  the  above-named  coy  [incorporation,  objects,  &c.\ 

2.  Capital. 

3.  Commencement  of  business. 

4.  Issue  of  debentures. 

5.  Financial  difficulties  and  reasons  wliy  arrangement  desirable. 

6.  Order  to  convene  meetings. 

7.  Result  of  meetings,  &c. 

8.  Prayer  that  the  sd  scheme  of  arrangement  may  be  sanctioned  by 
the  Ct. 

For  orders  sanctioning  scheme  of  arrangement  and  compromise,  see  Part  II. 
(llth  ed.)  of  this  work. 


Form  807. 

Petition. 


1514  SECT.  120.  [Chap.  XXIII. 

Form  808.  Woodward,  Grosvenor  and  Co.,  Limited  and  Reduced. 

Ord.Gr 

sauctionino  ^^^  the  petition,  &c.,  and  upon  hearing'  tlie  .sd  petition  and  reading 

scheme  of  the  Order,  dated  25th  January,  1909,  wherebj-  the  sd  coy  was  ordered 
in  couluiiction  ^^  Convene  meetings  of  (1)  the  holders  of  preference  shares  of  the 
withredue-  above-named  coy,  and  (2)  the  holders  of  ordinary  shares  of  the 
capital.  above-named  coy  for  the  purpose  of  considering,  and,  if  thought  fit, 

approving,  with  or  without  modification,  a  scheme  of  arrangement 
proposed  to  be  made  between  the  sd  holder's  of  the  preference  shares 
and  ordinary  shares  resph^  and  the  sd  coy,  a  copy  of  which  scheme 
was  set  forth  in  paragraph  9  of  the  affidavit  of  G.,  filed  7th  January, 
1909,  hnftr  mentioned,  the  order  dated  the  21st  March,  1909,  dis- 
pensing with  the  list  of  creditorti,  London  Gazette,  &c.  newspapers, 
all  for  29th  January,  1909,  and  each  containing  an  advertisement  of 
the  notice  convening  the  sd  meeting  directed  to  be  held  by  the  sd 
order  of  the  25th  January,  1909,  the  London  Gazette  and  Times 
newspapers,  both  of  the  6th  April,  1909,  and  each  containing  a 
notice  of  the  presentation  of  the  sd  petition,  and  that  the  same  was 
appointed  to  be  heard  on  the  21st  April,  1909,  the  affidavit  of  B.,  &c., 
this  Court  doth,  in  accordance  with  the  provisions  of  the  Companies 
(Consolidation)  Act,  1908,  hby  sanction  the  scheme  of  arrangement 
set  forth  in  the  9th  paragraph  of  the  sd  petition  and  in  the 
first  schedule  hto,  and  doth  declare  the  same  to  be  binding  on  the 
holders  of  the  preference  and  ordinary  shares  of  the  sd  coy  resply, 
and  on  the  sd  coy.  And  this  Court  doth  order  that  the  cancellation 
and  reduction  of  capital  of  the  above-named  coy  resolved  on  and 
efi'eeted  by  special  resolution,  &c.,  Avhich  resolution  was  in  the  words 
and  figures  following,  that  is  to  say:  That  the  capital  of  the  coy 
be  reduced  from  150,000Z.  divided  into  75,000  ])reference  shares  of 
1^  each,  and  75,000  ordinary  shares  of  11.  each,  of  which  50,000 
preference  shares  of  11.  each  and  50,000  ordinary  shares  of  11.  each 
only  have  been  issued  and  fully  paid,  to  112,500Z.  divided  into  75,000 
preference  shares  of  1/..  each  fully  paid,  and  75,000  ordinary  shares 
of  10s.  each  fully  paid,  and  that  such  reduction  be  effected  by 
cancelling  capital  which  has  been  lost  or  is  unrepresented  by  avail- 
able assets  to  the  extent  of  10s.  per  share  on  each  of  the  sd  50,000 
ordinary  shares  which  have  been  issued  and  are  now  outstanding, 
and  by  reducing  the  nominal  amount  of  the  ordinary  shares  of  the 
coy's  ordinary  share  capital  to  10s.  per  share,  but  this  resolution 
to  be  conditional  on  an  arrangement  sanctioned  by  the  Court  being- 
made  for  the  cancellation  of  the  arrears  of  dividend  on  the  preference 
shares  afsd  accrued  up  to  the  30th  day  of  June,  1908,  whether 
declared  or  not,  and  amounting  to  13,000Z.,  be  and  the  same  is  hby 
confirmed  in  accordance  with  the  provisions  of  the  Companies  (Con- 
solidation) Act,  1908.  And  the  Court  doth  hby  approve  the  minute, 
&c.  And  it  is  ordered  that  notice  of  the  registration  of  this  order 
with  the  Registrar  of  Joint  Stock  Companies,  and  this  order,  so  far 
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as  it  applies   to   the   caucellation   and  reduction   of  capital  of  the    Form  808. 

above-named  coy  and  of  the  sd  minute,  be  published,  &e.     And  it 

is  ordered  that  the  addition  of  the  words  "and  reduced"  to  the  title 

of  the  coy  be  continued  for  one  month  from  the  daie  of  this  order, 

except  on  tickets  and  labels  and  cards,  in  respect  of  which  sd  tickets 

and  labels  the  sd  words  may  be  dispensed  with. 

The  schedule  set  forth  the  scheme  of  arrangement  as  follows:  — 

1.  Reduction  of  the  coy's  capital  by  cancelling-  the  sum  of  lO.s. 
per  share,  one  half  of  the  capital  paid  up  on  each  of  the  50,000  issued 
ordinary  shares  afsd,  and  by  reducing  the  nominal  amount  of  each 
such  share  from  11.  to  10s.  ordinary,  resolved  on  by  special  resolu- 
tion shall  be  carried  into  effect. 

2.  The  arrears  of  dividend  on  the  sd  50,000  preference  shares 
[)roved  up  to  the  30th  June,  1908,  whether  declared  or  not,  shall 
be  extinguished. 

The  above  order  was  made  by  Neville,  J.,  21st  April,  1909. 

The  preferential  dividend  above  referred  to  was  attached  by  the  comi)any's 
memorandum  of  association. 


In  tlie  High  Court  of  Justice,  Form  809. 

Chancery  Division.  7    ,, 

Mr.  Justice  Swinfen  Eady. 
0027Gofl911. 
Tuesday,  the  28th  day  of  November,  1911.  ^ 

In  the  matter  of  the  Companies  (Consolidation)  Act,  1908, 

and 
In  the  matter  of  R.  and  J.  Pullman,  Limited  and  Reduced. 

Upon  the  petition  of  the  above-named  R.  and  J.  Pullman,  Limited 
and  Reduced,  on  the  9th  November,  1911,  preferred  unto  this  Court, 
and  upon  hearing  counsel  for  the  petitioners  and  upon  reading  the 
said  petition,  the  order  dated  25th  July,  1911,  whereby  the  said 
company  was  ordered  to  convene  separate  meetings  of  (1)  the  pre- 
ference shareholders,  (2)  the  ordinary  shareholders,  and  (3)  the 
holders  of  founders'  shares  resply  of  the  said  co}'  for  the  purpose  of 
considering,  and  if  thought  fit,  approving  with  or  without  modi- 
fication the  scheme  of  arrangement  proposed  to  be  made  between 
the  said  coy  and  the  said  holders  of  the  said  preference,  ordinary, 
and  founders'  shares  resply  of  the  said  coy,  which  scheme  was  incor- 
porated in  the  affidavit  of  James  Curtis  Hook,  filed  21st  July,  1911, 
linftr  mentioned,  the  order  dated  the  14th  November,  1911,  dis- 
pensing with  the  list  of  creditors,  the  London  Gazette  and  the  Times 
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Form  809.  newspapers,  both  of  the  4th  Aujjust,  1911,  and  each  containing  an 
'  advertisement  of  the  said  notice  convening  the  said  meetings 
directed  to  be  heard  by  the  said  order  dated  25th  July,  1911,  the 
London  Gazette  and  the  Times  newspapers,  both  of  the  17ih 
November,  1911,  and  each  containing  a  notice  of  the  presentation 
of  the  sd  petition,  and  that  the  same  was  appointed  to  be  heard  on 
the  28th  November,  1911,  the  three  several  affidavits  of  J.  C.  H., 
filed  21st  July,  1911,  19th  September.  1911,  and  the  9th  November, 

1911,  and  the  affidavit  of  Joel  Emanuel  ,  fded  9th  November, 

1911,  and  the  exhibits  in  the  said  affidavits  or  some  of  them  resply 
referred  to,  and  the  report,  dated  the  11th  September,  1911,  of  the 
chairman  of  the  result  of  the  meetings  directed  to  be  held  by  the 
said  order  dated  25th  July,  1911.  This  Court  doth  hereby  sanction 
the  scheme  of  arrangement  set  forth  in  the  seventeen  paragraphs  of 
the  said  petition  and  in  the  first  schedule  hereto,  and  doth  declaix; 
tlie  same  to  be  binding  on  the  preference  shareholders,  the  ordinary 
shareholders,  and  the  holders  of  founders'  shares  of  the  above-named 
company  and  also  on  the  said  compan}'.  And  this  Court  doth  ordei' 
that  the  cancellation  and  reduction  of  the  capital  of  the  above-named 
company  resolved  on  and  effected  by  the  special  resolution  passed 
and  confirmed  at  two  e.xtraordinarv  general  meetings  of  the  j^cti- 
tioners,  the  said  R.  &  J.  Pullman,  Limited  and  Reduced,  held  resjily 
on  the  23rd  October,  1911,  and  the  7th  November,  1911,  and  which 
resolution,  so  far  as  it  relates  to  the  I'eduction  of  the  coy's  capital, 
—  was  in  the  words  and  figures  following,  that  is  to  say:  — 

That  the  capital  of  the  coy  now  consisting  of  213,000?.,  divided 
into  70,000  preference  shares  of  U.  each,  140,000  ordinary  shanks 
of  11.  each,  and  3,000  founders'  shares  of  1?.  each,  be  reduced  to 
80,000/.  divided  into  70,000  preference  shares  of  11.  each,  140,000 
ordinary  shares  of  Is.  each,  and  3,000  founders'  shares  of  IZ.  each, 
and  that  such  reduction  be  effected  by  cancelling  paid-up  capital 
to  the  extent  of  19s.  per  share  on  each  of  the  said  ordinary  shares. 
and  by  reducing  the  nominal  amount  thereof  from  11.  to  Is.  each, 
be  and  the  same  is  hereby  confirmed  in  accordance  with  the  provisions 
of  the  above-mentioned  Act. 

And  the  Court  doth  hereby  approve  the  form  of  the  minute  set 
forth  in  the  second  schedule  hereto.  And  it  is  ordered  that  this 
order  be  produced  to  the  Registrar  of  Companies,  and  that  an  office 
copy  thereof  be  delivered  to  him,  together  with  a  minute,  in  the 
words  or  to  the  effect  set  forth  in  the  second  schedule. 

And  it  is  further  ordered  that  notice  of  the  registration  by  the 
Registrar  of  Companies  of  this  order,  so  far  as  it  applies  to  the  i-educ- 
tion  of  capital  of  the  company,  and  of  the  said  minute,  be  published 
as  follows,  that  is  to  say,  once  each  in  the  London  Gazette  and  in 
the  Times  newspaper  within  ten  days  after  such  registration. 

And  it  is  ordered  that  the  addition  of  the  words  "and  reduced" 
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to  the  title  of  the  said  coy  be  continued  for  one  month  from  the   date    Form  809. 

of  this  order.  

J.  H.  Hood, 
Registrar,  Comjianies  Wiuding-Up . 

The  first  schedule  above  referred  to  sets  out  copy  resolution  and 
scheme  of  arrangement. 

Upon  the  petition  of  Hatcher  &  Sons,  Limited  and  Reduced,  on  Form  810. 
the  25th  November,  1911,  preferred  to  tlie  High  Court  of  Justice, 
and  upon  hearing  counsel  for  the  petitioners,  and  upon  reading'  the 
sd  petition,  an  order  dated  4th  December,  1911,  disj)ensing  with  the 
settlement  of  the  list  of  creditors,  the  London  Gazette  of  .3tli  Decem- 
ber, 1911,  the  Times  newspaper,  &c.,  &c.,  each  containing-  an  adver- 
tisement notice  of  jtlie  presentation  of  the  sd  petition,  and  the  petition 
was  appointed  to  bo  heaixl  this  day,  and  an  affidavit  of  L.,  filed 
16th  December,  1911,  and  tlie  exhibits  therein  referred  to,  this  Coui't, 
doth  in  conformity  with  the  provisions  of  the  Companies  (Consoli- 
dation) Act,  1908,  confirm  the  cancellation  and  reduction  of  the 
capital  effected  by  the  special  resolution  passed  at  an  extraordinary 
general  meeting  of  the  shareholders  of  Hatcher  &  Sons,  Limtd 
and  Reduced,  held  on  the  10th  day  of  April,  1911,  and  confirmed 
at  an  extraordinary  general  meeting  of  the  sd  coy  held  on  the  25th 
day  of  Aj)ril,  1911,  which  resolution  was  in  the  words  and  figures 
following,  that  is  to  say: — That  the  share  capital  of  the  coy,  namely, 
oO,OOOZ.,  divided  into  34,000  fully  paid-ui?  preference  shares  of  11. 
each,  and  6,000  unissued  like  preference  shares  of  11.  each,  and 
7,000  fully  paid-up  ordinary  shares  of  11.  each,  and  3,000  unissued 
like  ordinary  shares  of  11.  each,  be  reduced  to  29,750L,  divided  into 
33,000  fully  paid-up  preference  shares  of  15s.  each,  and  6,000  un- 
issued like  preference  shares  of  15.s.  each,  and  7,000  fully  paid-u]) 
ordinary  shares  of  Is.  each,  and  3,000  unissued  ordinary  shares  of 
Is.  each,  and  that  such  reduction  shall  be  efl'ected — 

(a)  By  cancelling-  and  extinguishing  the  1,000  fully  paid-up  pre- 

ference shares  of  11.  each,  numbered  1  to  1,000  inclusive, 
the  holder  of  which  has  assented  to  the  cancellation  thof, 
and  also  the  capital  paid  up  thereon  as  being  capital  lost  or 
unrepresented  by  available  assets;  and 

(b)  By   cancelling  the  sum   of  5s.   per  share  on  the  remaining 

33,000  issued  preference  shares  of  11.  each  as  being  lost 
or  unrejjresented  by  available  assets,  and  by  reducing  the 
nominal  amount  of  the  sd  shares,  and  of  the  sd  6,000  un- 
issued preference  shares,  to  15s.  per  share;  and 

(c)  By  cancelling  the  sum  of  19s.  per  share  on  the  said  7,000 

issued  ordinary  shares  of  11.  each  as  being  lost  or  un- 
represented by  available  assets,  and  by  reducing  the  nominal 
value  of  such  shares  and  of  the  sd  3,000  unissued  ordinary 
shares  to  Is.  per  share. 


1518  SECT.  ]20.  [Chap.  XXllI. 

Form  810.  And  that  of  each  of  the  33,000  fully  paid-up  preference  shares 
of  15s.  each  which  would  result  from  such  reduction  and  of  each 
of  the  60,000  unissued  preference  shares  of  15s.  each,  a  portion 
of  the  nominal  value  of  Is.  shall  be  converted  into  one  ordinary 
share  credited  as  to  the  sd  issued  shares  as  fully  paid  up,  all  the  sd 
ordinary  shares  to  rank  pari  passu  in  all  respects  with  the  other 
ordinary  shares  in  the  coy. 

And  that  all  arrears  of  cumulative  ])referontial  dividend,  whether 
declared  or  not  on  the  31,000  issued  preference  shares  of  11.  each 
proved  up  to  the  31st  Januar}-,  1911,  shall  be  cancelled  and  extin- 
guislied,  but  if  the  same  shall  not  be  confirmed  by  the  Court  on  or 
before  31st  December,  1911,  the  sd  resolution  shall  on  that  day 
be  void  and  of  no  effect. 

The  preferential  dividend  above  referred  to  was  attached  by  the  company's 
memorandum,  so  that   Axhbxiij  v.    Watson,  30  C.   D.   376,  applied. 

And  that  the  sd  re.-^olution  shall  be  conditional  on  a  scheme  of 
arrangement  betAveen  the  coy  and  its  members  holding  preference 
shares,  and  between  the  coy  and  its  members  holding  ordinary  shares, 
being  adopted  under  sect.  120  of  the  Companies  (Consolidation) 
Act,  1908,  for  giving  etiect  to  the  provisions  of  the  sd  resolution. 

Notice  summoning  the  sd  meeting  of  the  25th  April,  1911,  stated 
that  if  the  sd  resolution  were  confirmed  at  that  meeting  by  the  requi- 
site majority,  application  would  be  made  to  the  Court  to  call  the 
necessary  meetings  under  sect.  120  of  the  Companies  (Consolidation) 
Act,  1908,  of  the  shareholders  and  the  coy  to  approve  and  agree 
to  the  sd  scheme.  And  it  is  ordered  that  the  words  '"and  reduced  " 
form  part  of  the  name  of  the  coy  for  one  month  from  the  dat«  of 
this  order,  and  this  Court  doth  approve  of  the  minute  set  forth  in 
the  first  schedule  hto,  and  the  Court  doth  approve  of  the  scheme  of 
arrangement  set  forth  in  the  second  schedule  hto.  And  it  is  ordered 
that  this  order  be  j)roduced  to  the  Registrar  of  Companies,  and  that 
an  office  copy  of  this  order  be  delivered  to  him  together  with  the  sd 
minute.  And  it  is  ordered  that  notice  of  the  registration  of  this 
order  and  of  the  sd  minute  be  published  in  the  following  newspapers, 
that  is  to  say,  once  in  the  London  Gazette,  and  once  each  in  the 
Times,  Daily  Mail,  Taunton  Courier,  The  Taunton  Mail,  and  the 
Taunton  Echo  newspapers,  within  ten  days  after  such  registration. 

The  first  schedule  set  out  the  minute. 

The  second  schedule  set  out  scheme  of  arrangement  between  the 
above-named  coy  and  the  holders  of  the  j)reference  shares  and  the 
holders  of  the  ordinary  shares  of  the  sd  coy. 

1.  Special  resolution  of  the  coy  passed  and  confirmed  at  extra- 
ordinary general  meetings  of  the  coy  held  resply  on  the  10th  day  of 
April,  and  25th  day  of  April,  1911,  providing  for  the  reduction  of 
the  coy's  capital  and  for  the  subdivision  of  its  shares  and  for  the 
•cancellation  of  arrears  of  preference  dividend,  and  for  other  matters. 
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shall  be  binding  on  the  coy  and  on  the  holders  of  tlie  sd  preference     Form  810. 
shares  and  the  holder.s  of  the  sd  ordinarj^  shares,  and  shall  be  carried 
into  effect  accordingly. 

2.  The  holders  of  the  sd  preference  shares  and  the  holders  of  the 
sd  ordinary  shares  shall  accept  the  provisions  made  by  the  special 
resolutions  afsd  in  satisfaction  of  their  existing  rights  in  respect 
of  their  preference  shares  and  ordinary  shares. 

3.  Unless  the  sd  resolution  shall  be  confirmed  by  the  Court  before 
the  31st  December,  1911,  this  scheme  shall  on  that  date  become  void. 
Hatcher  &  Sons,  Linitd  and  Reduced,  Joyce,  J.,  28th  December, 
1911.     Order  entered  2nd  January,  1912. 


In  the  matter.  Foi^m  811 

hereby  g 

See  Form  623,  supra. 


Notice  is  hereby  given,  &c.  Advertise- 

'    ■  ment  of  order. 


Reorganization  of  Capital  under  sect.  45  of  the  Companies 
(Consolidation)  Act,  1908. 

Sect.  4o  is  in  tlie  toiiiis  following,  that  is  to  say:  — 

45. — (1)  A  company  limited  by  sliaros  may  by  special  resolution  confirmed 
by  order  of  the  Court  modify  the  conditions  contained  in  its  memorandum  so  as 
to  reorganize  its  share  capital,  whether  by  consolidation  of  shares  of  different 
classes  or  by  the  division  of  its  shares  into  shares  of  different  classes. 

Provided  that  no  preference  or  special  privilege  attached  to  or  belonging 
to  any  class  of  shares  shall  be  interfered  with  except  by  a  resolution  paesed  by  a 
majority  in  number  of  shareholders  of  that  class  holding  three-fourths  of  the 
share  capital  of  that  class,  and  confirmed  at  a  meeting  of  shareholders  of  that 
class  in  the  same  manner  as  a  special  resolution  of  the  company  is  required  to 
be  confirmed,  and  every  resolution  so  passed  shall  bind  all  shareholders  of  the 
class. 

(2)  Where  an  order  is  made  under  this  section  an  office  copy  thereof  shall 
be  filed  with  the  Registrar  of  Companies  within  seven  days  after  the  making  of 
the  order,  or  within  such  further  time  as  the  Court  may  allow,  and  the  resolu- 
tion shall  not  take  effect  until  such  a  copy  has  been  so  filed. 

The  above  section  appears  only  to  provide  for  the  specified  cases 
of  reorganization,  that  is  to  say,  (1)  reorg-anization  by  consolida- 
tion of  shares  of  different  classes,  and  (2)  reorganization  by  the 
division  of  the  company's  shares  into  shares  of  different  classes.  In 
such  cases  it  provides  a  mode  of  carrying  out  the  reorganization 
subject  to  the  conditions  specified  in  the  section.  It  is  apprehended 
that  the  section  does  not  by  implication  control  or  limit  the  powers 
of  the  Court  under  sect,  120,  see  supra,  p.  1494,  or  any  power  which 
the  company  may  have  by  its  constitution  apart  from  the  section. 
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In  Australian  Estates  and  Mortgage  Co.,  Limtd,  (1910)  1  Cli. 
414,  it  was  held  that  unless  the  preferential  rights  attached  to  pre- 
ference shares  were  so  attached  by  the  memorandum  of  association, 
sect.  45  of  the  Act  did  not  apply.  In  that  case  the  company  passed 
a  resolution  for  reducing  its  capital  by  writing  off  certain  lost  capital, 
and  in  conjunction  with  this  another  resolution  was  passed  altering 
the  rights  of  the  classes,  which  resolution  was  passed  pursuant  to 
a  provision  in  the  company's  articles  of  association,  and  it  was  held 
that  the  resolutions  were  valid,  and  that  sect.  45  did  not  apply,  and 
the  reduction  was  sanctioned. 

In  Steivart  Precision  Carburet fer  Co.,  Limtd,  there  was  an  appli- 
cation to  confirm  a  special  resolution  to  convert  certain  preference 
shares  into  ordinary  shares,  and  to  attach  to  the  preference  shares  the 
right  to  participate  pari  passu  with  the  ordinary  shares  in  the  sur- 
plus profits  of  each  year.  This  resolution  was  passed  and  confirmed 
at  separate  meetings  of  tlie  preference  shareholders,  but  no  meetings 
of  the  ordinary  shareholders  were  held  to  consider  it.  Eve,  J., 
confirmed  the  resolution,  saying:  "The  question  was  whether  there 
ought  to  have  been  a  separate  meeting  of  the  ordinary  shareholders. 
Undoubtedly  the  resolution  did  to  a  certain  extent  interfere  with 
the  rights  of  the  ordinary  shareholders  as  regarded  the  surplus  profits, 
but  it  could  not  strictly  speaking  be  said  to  interfere  with  any  special 
privilege  of  the  ordinary  shareholders.  The  interference,  therefore, 
did  not  come  within  the  words  of  the  section,  and  the  resolution  will 
be  confirmed."    Laic  Journal  Notes.  30th  March,  1912,  p.  218. 


Special  Acts. 

Chapter  XXIII.  of  the  10th  edition  of  this  work  dealt  with  Special 
Acts,  Provisional  Orders,  &c.  In  the  present  edition  the  matter  is 
placed  as  Part  III.,  along  with  Debentures  and  Debenture  Stock. 
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COMPANIES  (CONSOLIDATION)  ACT,  1908. 

8  Edw.  7,  c.  69. 

An   Act  to   consolidate    the    Companies    Act,    1862,    and    the    Acts 
amending  it.  [21st  December,  1908.] 

[Came  into  operation  1st  April,  1909.     See  sect.  296.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Common-t,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  :— 

PART  I. 

CONSTITUTIOX  AND  InCORPOBATION. 
Prohibition  of  Large  Partnerships. 

1.— (1.)  No  company,  association,   or   partnership  consisting  of  more  than  ten   g^  4  ^,f  i^g.j. 
persons  shall  be  formed  for  the  purpose  of  caiTying  on  the  business  of  banking,    pj.Q-hi^j;^jon  ^.f 
unless  it  is  registered  as  a  company  under  this  Act,  or  is  formed  m  pursuance  ot  pa^j.tjjgj.3hips 
some  other  Act  of  Parliament,  or  of  letters  patent.  exceeding 

(2.)  No  company,  association,  or  partnership  consisting   of   more  than  twenty  ^^^^^:^^ 
persons  shall  be  formed  for  the  purpose  of  carrying  on  any  other  business  that  has  ^^^^^,3^ 
for  its  object  the  acquisition  of  gain  by  the  company,  association,  oi;  partnership, 
or  by  the  individual  members  thereof,  unless  it  i«  registered  as  a  company  under  P-  iw» 
this  Act,  or  is  formed  in  pursuance  of  some  other  Act  of  Parliament,  or  of  letters 
patent,  or  is  a  company  engaired  in  working  mines  within  the   stannaries   and 
subject  to  the  jurisdiction  of  the  Court  exercising  the  stannaries  jurisdiction. 

Memorandum  of  Assoeiation. 

2.  Any  seven  or  more  persons  (or,  where  the  company  to  be  formed  will  be  a   Ss.  6  etnei). 
private  company  within  the  meaning  of  this  Act,  any  two  or  more  persons)  asso-    of  1862. 
ciated  for  any  lawful  purpose  may,  by  subscribing  their  names  to  a  memorandum  j^j-^jg  ^^ 
of   association   and   otherwise   complying  with  the   requirements   of    this  Act  m  fgiT^iu^. 
respect  of  registration,  form  an  incorporated  company,  with  or  wdthout  hmited  incorporated 
liability  (that  is  to  say),  either —  company. 

fi)  A  company  having  the  liability  of  its  members  limited  by  the  memorandum  pp^  447^  795 
to  the  amount,  if  any,  unpaid  on  the  shares  respectively  held  by  them 
(in  this  Act  termed  a  company  limited  by  shares) ;  or 
(ii)  A  company  having  the  liability  of  its  members  limited  by  the  memorandum 
to   such   amount  as  the  members  may  respectively  thereby  undertake 
to  contribute  to  the  assets  of  the  company  in  the  event  of  its  being 
wound  up  (in  this  Act  termed  a  company  limited  by  guarantee) ;  or 
(iii)  A  company  not  having  anv  limit  on  the  liability  of  its  members  (in    this 
Act  termed  an  unlimited  company). 
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S.  8  of  186-2. 

Memorandum 

i)f  company 

limited  by 

shares. 

pp.  454,  455 


the  last  word    iu   its 


S.  9  of  1862. 
Memorandum 
of  comp.iny 
limited  by 
guarantee. 
p.  448,  492 
et  scq.,  795 
et  Beq. 


England,    Scotland, 
the    company   is-  to 


be 


S.  10  of  1862. 
Memorandum 
of  unlimited 
company, 
p.  448 


S.  11  of  1862. 
Stamp  and 
signature  of 
memorandum. 

S.  12  of  1862. 
Resti'iotion  on 
alteration  of 
memor^xndum. 

p.  450 

Ss.  13,  20  of 
1862. 

Name  of 
company  and 
change  of 
name. 


3.  In  the  case  of  a  compuuy  limited  by  shares— 
1.)  The  memorandum  must  state  — 

ri)  The  name  of  the  company,   with   "  liimited " 

name; 
(ii)  The   part    of    the    United    Kingdom,    whether 
Ireland,    in   which   the   registered   office   of 
situate ; 
(iii)  The  objects  of  the  company  ; 
i'w)  That  the  liability  of  the  members  is  limited  ; 

(v)  The  amount  of  share  capital  with  which   the  company  proposes  to  br 
registered,  and  the  division  thereof  into  shares  of  a  fixed  amount : 
(2.)  No  subscriber  of  the  memorandum  may  take  less  than  one  share  ; 
(3.)  Each  subscriber  must  write  opposite  to  his  name  the  number  of  shnres  he 
takes. 

4.  In  the  case  of  a  company  limited  by  guarantee — 
(1.)  The  memorandum  must  state — 

(i)  The  name  of  the  company,  with  "Limited"  as  the  last  word  in  its 
name  ; 

(ii)  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or 
Ireland,  in  which  the  registered  office  of  the  company  is  to  be 
situate ; 

(iii)  The  objects  of  the  company  ; 

(iv)  That  the  liability  of  the  members  is  limited  ; 

(v)  That  each  member  undertakes  to  contribute  to  the  assets  of  the  company 
in  the  event  of  it'<  being  wound  up  while  he  is  a  member,  or  within 
one  year  afterwards,  for  payment  of  the  debts  and  liabilities  of  the 
company  contracted  before  he  ceases  to  be  a  member,  and  of  the  co.sts, 
charges,  and  expenses  of  winding  up,  and  for  adjustment  of  the  rights 
of  the  contributories  among  themselves,  such  amount  as  may  be  re- 
quired, not  exceeding  a  specified  amount. 
(2.)  If  the  company  has  a  share  capital — 

(i)  The  memorandum  must  also  state  the  amount  of  share  capital  with  which 
the  company  proposes  to  be  registered  and  the  division  thereof  into 
shares  of  a  fixed  amount ; 
(ii)  No  subscriber  of  the  memorandum  may  take  less  than  one  share : 

(iii)  Each  subscriber  must  write  opposite  to  his  name  the  number  of  shares 
he  takes. 

5.  In  the  case  of  an  unlimited  company — 
(1.)  The  memorandum  must  state — 

(i)  The  name  of  the  company  ; 

(ii)  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or  Ireland, 

in  which  the  registered  office  of  the  company  is  to  be  situate  ; 
(iii)  The  objects  of  the  company. 
(2.)  If  the  company  has  a  share  capital — 

(i)  No  subscriber  of  thn  memorandum  may  take  less  than  one  share  ; 

(ii)  Each  suVscriber  must  -write  opposite  to  his  name  the  number  of  shares 

he  takes. 

6.  The  memorandum  must  bear  the  same  stamp  as  if  it  were  a  deed,  and  must 
be  signed  by  each  subscriber  in  the  presence  of  at  least  one  witness  who  must  attest 
the  signature,  and  that  attestation  shall  be  sufficient  in  Scotland  as  well  as  in 
England  and  Ireland. 

7.  A  company  may  not  alter  the  conditions  contained  in  its  memorandum  except 
in  the  cases  and  in  the  mode  and  to  the  extent  for  which  express  provision  is  made 
in  this  Act. 

8.  — (1.)  A  company  may  not  be  registered  by  a  name  identical  with  that  bv 
which  a  companj'  in  existence  is  already  registered,  or  so  nearly  resembling  that 
name  as  to  be  calculated  to  deceive,  except  where  the  company  in  existence  is  in 
the  course  of  being  dissolved  and  signifies  its  consent  in  such  manner  as  the  registrar 
requires. 

(2.)  If  a  company,  through  inadvertence  or  otherwise,  is,  without  such  consent 
as  aforesaid,  registered  by  a  name  identical  with  that  by  which  a  company  in 
existence  is  previously  registered,  or  so  nearly  resembling  it  as  to  be  calculated  to 
deceive,  the  first -mentioned  company  may,  with  the  sanction  of  the  registrar, 
change  its  name. 
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(3.)  Any  company  may,  by  special  resolution  and  witli  the  approval  of  the  Board 
of  Trade  signified  in  writing,  change  its  name. 

(4.)  Where  a  company  changes  its  name,  the  registrar  shall  enter  the  new  name 
on  the  register  in  place  of  the  former  name,  and  shall  issue  a  certificate  of  incor- 
poration altered  to  meet  the  circumstances  of  the  case. 

(5.)  The  change  of  name  shall  not  affect  any  rights  or  obligations  of  the  company, 
or  render  defective  any  legal  proceedings  by  or  against  the  company,  and  any  legal 
proceedings  that  might  have  been  continued  or  commenced  against  it  by  its  former 
name  may  be  contmued  or  commenced  against  it  by  its  new  name. 

9.  —  (1.)  Subject  to  the  provisions  of  this  section  a  company  may,  by  special  Ss.  1,  2  of 
resolution,  alter  the  provisions  of  its  memorandum  with  respect  to  the  objects  of  the   1890. 
company,  so  far  as  may  be  required  to  enable  it —  Alteration  of 

(a)  to  carry  on  its  business  more  economically  or  more  efliciently  ;  or  objects  of 

(b)  to  attain  its  main  purpose  by  new  or  improved  means ;  or  company. 

(c)  to  enlarge  or  change  the  local  area  of  its  operations ;  or  ^^(\a 

(d)  to   carry   ou  some  business  which   under  existing  cii'cumstances  may  con-  P* 

veniently  or  advantageouslj''  be  combined  with  the  business  of  the  com- 
pany ;  or 

(e)  to  restrict  or  abandon  any  of  the  objects  specified  in  the  memorandum. 

(2.)  The  alteration  shall  not  take  effect  until  and  except  in  so  far  as  it  is  confirmed 
on  petition  by  the  Court. 

(3.)  Before  confirming  the  alteration  the  Court  must  be  satisfied — 

(a)  that  sufficient  notice  has  been  given  to  every  holder  of  debentures  of  the 

company,  and  to  ;iny  persons  or  class  of  persons  whose  interests  will, 
in  the  opinion  of  the  Court,  be  affected  by  the  alteration  ;  and 

(b)  that,  with  respect  to  every  creditor  who  in  the  opinion  of  the  Court  is 

entitled  to  object,  and  who  signifies  his  objection  in  manner  directed  by 
the  Court,  either  his  consent  to  the  alteration  has  been  obtained  or  his 
debt  or  claim  has  been  discharged  or  has  determined,  or  has  been  secured 
to  the  satisfaction  of  the  Court : 

Provided  that  the  Couil  may,  in  the  case  of  any  person  or  class,  for  special 
reasons,  dispense  with  the  notice  required  by  this  section. 

(4.)  The  Court  may  make  an  order  confirming  the  alteration  either  wholly  or  in 
part,  and  on  such  terms  and  conditions  as  it  thinks  fit,  and  may  make  such  order 
as  to  costs  as  it  thinks  proper. 

(5.)  The  Coiu-t  .shall,  in  exercising  its  discretion  under  this  section,  have  regard 
to  the  rights  and  interests  of  the  members  of  the  company  or  of  any  class  of  them, 
as  well  as  to  the  rights  and  interests  of  the  creditors,  and  may,  if  it  thinks  fit, 
adjoui-u  the  proceedings  in  order  that  an  arrangement  may  be  made  to  the  satisfac- 
tion of  the  Court  for  the  purchase  of  the  interests  of  dissentient  members ;  and  may 
give  such  directions  and  make  such  orders  as  it  may  think  expedient  for  facilitating 
or  cariying  inti  >  effect  any  such  arrangement :  Provided  that  no  part  of  ^the  capital 
of  the  companj^  may  be  expended  in  any  such  pui'chase. 

(6.)  An  office  copy  of  the  order  confirming  the  alteration,  together  witli  a  printed 
copy  of  the  memorandum  as  altered,  shall,  within  fifteen  days  from  the  date  of  the 
order,  be  delivered  by  the  comp.my  to  the  Registrar  of  Companies,  and  he  shall 
register  the  same,  and  shall  certify  the  registration  under  his  hand,  and  the  certifi- 
cate shall  be  conclusive  evidence  that  all  the  requirements  of  this  Act  with  respect 
to  the  alteration  and  the  confirmation  thereof  have  been  complied  witli,  and  thence- 
forth the  memorandum  so  altered  shall  be  the  memorandum  of  the  c(jmpany. 

The  Court  may  by  order  at  any  time  extend  the  time  for  the  delivery  of  docu- 
ments to  the  registrar  under  this  section  for  such  period  as  the  Court  may  think 
proper. 

(7.)  If  a  company  makes  default  in  delivering  to  the  Registrar  of  Companies  any 
document  required  by  this  section  to  be  delivered  to  him,  the  company  shall  be 
liable  to  a  fine  not  exceeding  ten  pounds  for  everyday  during  which  it  is  in  default. 


Articles  of  Asuociation . 

10. — (1.)  There  may,  in  the  case  of  a  company  limited  by  shares,  and  there  S.  14  of  1862. 

shall  in  the  case  of  a  company  limited  by  guarantee  or  unlimited,  be  registered  Registration 

with   the   memorandum  articL;s  of   association  signed  by  the  subscribers  to   the  of  articles, 
memorandum  and  prescribing  regulations  for  the  company.  q^q   795 

P.  5  F 
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S.  15  of  1862. 
Application 
of  Table  A. 
p.  629 


S.S.  14,  16  of 
1862. 

Form,  stamp, 
iind  signatxire 
of  articles, 
p.  629 


Ss.  50,  176  of 
1862. 

Alteration  of 
articles  by- 
special 
resolution. 

p.  630 


(2.)  Articles  of  association  may  adopt  all  or  any  of  the  regulations  contained  in 
Table  A.  in  the  First  Schedule  to  this  Act. 

(8.)  In  the  case  of  an  unlimited  company  or  a  company  limited  by  guarantee  the 
articles,  if  the  company  has  a  share  capital,  must  state  the  amount  of  share  capital 
with  which  the  company  proposes  to  be  registered. 

(4.)  In  the  case  of  an  unlimited  companj'  or  a  company  limited  by  guarantee, 
if  the  company  has  not  a  share  capital,  the  articles  must  state  the  number  of 
members  with  which  the  company  proposes  to  be  registered,  for  the  purpose  of 
enabling  the  registrar  to  determine  the  fees  payable  on  registration. 

11.  In  the  case  of  a  company  limited  by  shares  and  registered  after  the  com- 
mencement of  this  Act,  if  articles  are  not  registered,  or,  if  articles  are  registered, 
in  so  far  as  the  articles  do  not  exclude  or  modify  the  regulations  in  Table  A.  in 
the  First  Schedule  to  this  Act,  those  regulations  shall,  so  far  as  applicable,  be  the 
regulations  of  the  company  in  the  same  manner  and  to  the  same  extent  as  if  they 
were  contained  in  duly  registered  articles. 

12.  Articles  must — 

(a)  be  printed ; 

(b)  be  divided  into  paragraphs  numbered  consecutively  ; 

(c)  bear  the  same  stamp  as  if  they  were  contained  in  a  deed  ;  and 

(d)  be  signed  by  each  subscriber  of  the  memorandum  of  association  in  the 

presence  of  at  least  one  witness,  who  must  attest  the  signature,  and 

that  attestation  shall  be  sufficient  in  Scotland  as  well  as  in  England  and 

Ireland. 

13. — (1.)  Subject  to  the  provisions  of  this  Act  and  to  the  conditions  contained  in 

its  memorandum,  a  company  may  by  special  resolution  alter  or  add  to  its  articles ; 

and  any  alteration  or  addition  so  made  shall  be  as  valid  as  if  originally  contained 

in  the  articles,  and  be  subject  in  like  manner  to  alteration  by  special  resolution. 

(2.)  The  power  of  altering  articles  under  this  section  shall,  in  the  case  of  an 
unlimited  company  fomied  and  registered  under  the  Joint  Stock  Companies  Acts, 
extend  to  altering  any  regulations  relating  to  the  amount  of  capital  or  its  dis- 
tribution into  shares,  notwithstanding  that  those  regulations  are  contained  in  the 
memorandum . 


General  Proviaions. 


S.  11  of  1862. 
Effect  of 
memorandum 
and  articles. 

pp.  449,  632 


S.  17  of  1862. 
Registration  of 
Tnemorandum 
and  articles. 

pp.  449,  629 

Effect  of 
registration, 
p.  449 


S.  18  of  1862 
and  .s.  1  of  1890. 
Conclusiveness 
of  certificate  of 
incorporation. 

pp.  25,  483 


14. — (1.)  The  memorandum  and  articles  shall,  when  registered,  bind  the  com- 
pany and  the  members  thereof  to  the  same  extent  as  if  they  respectively  had  been 
signed  and  sealed  by  each  member,  and  contained  covenants  on  the  part  of  each 
member,  his  heirs,  executors,  and  administrators,  to  observe  all  the  provisions  of 
the  memorandum  and  of  tJie  articles,  subject  to  the  provisions  of  this  Act. 

(2.)  All  money  payable  by  any  member  to  the  company  under  the  memorandum 
or  articles  shall  be  a  debt  due  from  him  to  the  company,  and  in  England  and 
Ireland  be  of  the  nature  of  a  specialty  debt. 

15.  The  memoi'andum  and  the  articles  (if  any)  shall  be  delivered  to  the  Registrar 
of  Companies  for  that  part  of  the  United  Kingdom  in  which  the  registered  office  of 
the  company  is  stated  by  the  memorandum  tn  be  situate,  and  he  shall  retain  and 
register  them. 

16. — (1.)  On  the  registration  of  the  memorandum  of  a  company  the  registrar 
shall  certify  under  his  hand  that  the  company  is  incorporated,  and  in  the  case  of  a 
limited  company  that  the  company  is  limited. 

(2.)  From  the  date  of  incorporation  mentioned  in  the  certificate  of  incorporation, 
the  subscribers  of  the  memorandum,  together  with  such  other  persons  as  may  from 
time  to  time  become  members  of  the  company,  shall  be  a  body  corporate  by  the 
name  contained  in  the  memorandum,  capable  forthwith  of  exercising  all  the 
functions  of  an  incorporated  company,  and  having  perpetual  succession  and  a 
common  seal,  with  power  to  hold  lands,  but  with  such  liability  on  the  part  of  the 
members  to  contribute  to  the  assets  of  the  company  in  the  event  of  its  being  wound 
up,  as  is  mentioned  in  this  Act. 

17. — (I.)  A  certificate  of  incorporation  given  by  the  registrar  in  respect  of  any 
association  shall  be  conclusive  e^adence  that  all  the  requirements  of  this  Act  in 
respect  of  registration  and  of  matters  precedent  and  incidental  thereto  have  been 
complied  with,  and  that  the  association  is  a  company  authorized  to  be  registered 
and  duly  registered  under  this  Act. 
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(2.)  A  statutory  declaration  by  a  solicitor  of  the  High  Court,  and  in  Scotland  by 
an  enrolled  law  agent,  enyraged  in  the  formation  of  the  company,  or  by  a  person 
named  in  the  articles  as  a  director  or  secretary  of  the  company,  of  compliance  with 
all  or  any  of  the  said  requirements  shall  be  produced  to  the  registrar,  and  the 
registrar  may  accept  such  a  declaration  as  sufficient  evidence  of  compliance. 

18.- — (1.)  Every  company  shall  send  to  every  member,  at  his  request,  and  on  S.  19  of  1862. 
payment  of  one  shilling  or  such  less  sum  as  the  company  may  prescribe,  a  copy  of  Copies  of 
the  memorandum  and  of  the  articles  (if  any).  memorandum 

(2.)  If  a  company  makes  default  in  complying  -with  the  requirements  of  this  and  articles  to 
Bection,  it  shall  be  liable  for  each  offence  to  a  fine  not  exceeding  one  pound.  be  given  to 


Associations  not  for  Profit . 


members. 


S.  21  of  1862. 


19.  A  company  formed  for  the   purpose   of   promoting  art,  science,  religion, 
charity,  or  any  other  like  object,  not  involving  the  acquisition  of   gain   by  the  Restriction  on 
company  or  by  its  individual  members,  shall  not,  without  the  licence  of  the  Board  charitable  and 
of  Trade,  hold  more  than  two  acres  of  land ;  but  the  Board  may  by  licence  em-  other  com-  ^ 
power  auy  such  company  to  hold  lands  in  such    quantity,   and    subject  to   such  panies  holding 
conditions,  as  the  Board  think  fit.  land. 

20.— (1.)  Where  it  is  proved  to  the  satisfaction  of  the  Board  of  Trade  that  an  P-  501 
association  about  to  be  formed  as  a  limited  company  is  to  be  formed  for  promoting  S.  23  of  1867. 
commerce,  art,  science,  religion,  charity,  or  any  other  useful  object,  and  intends  to  power  to 
apply  its  pnifits  (if  any)  or  other  income  in  promoting  its  objects,  and  to  prohibit  (jigpense  with 
the  payment  of  any  dividend  to  its  members,  the  Board  may  by  licence  direct  that   n  Limited" 
the   association   be  registered  as   a   company  with   limited  liability,  without  the  -^^  name  of 
addition  of  the  word  "  Limited  "  to  its  name,  and  the  association  may  be  registered  charitable 
accordingly.  ,  .  .  ,  ,  ,    and  other 

(2.)  A  licence  by  the  Board  of  Trade  under  this  section  may  be  granted  on  such  companies, 
conditions  and  subject  to  such  regulations  as  the  Board  think  fit,  and  those  conditions 
and  legulations  shall  be  binding  on  the  association,  and  shall,  if  the  Board  so  direct,  P" 
be  insetted  in  the  memorandum  and  articles,  or  in  one  of  those  documents. 

(3.)  The  association  shall  on  registration  enjoy  all  the  privileges  of  Ihnited  com- 
panies, aod  be  subject  to  all  their  obligations,  except  those  of  using  the  word 
"Limited"  as  any  part  of  its  name,  and  of  publishing  its  name,  and  of  sending 
lists  of  members  and  directors  and  managers  to  the  Registrar  of  Companies. 

(4.)  A  licence  under  this  section  may  at  anytime  be  revoked  by  the  Board  of 
Trade,  and  upon  revocation  the  registrar  shall  enter  the  word  "Limited"  at  the 
end  of  the  name  of  tlie  association  upon  the  register,  and  the  association  shall  cease 
to  enjoy  the  exemptions  and  privileges  granted  by  this  section : 

Provided  that  before  a  licence  is  so  revoked  the  Board  shall  give  to  the  association 
notice  in  writing  of  their  intention,  and  shall  afford  the  association  an  opportunity 
of  being  heard  in  opposition  to  the  revocation. 


Companies  limited  by  Guarantee. 

21, — (1.)  In  the  case  of  a  company  limited  by  guarantee  and  not  having  a  share  S.  27  of  1900. 
capital,  and  registered  on  or  after  the  first  day  of  January,  nineteen  hundred  and  provision  as 
one,   every  provision  in  the  memorandum  or  articles  or  in  any  resolution  of    the  ^^  companies 
company  purporting  to  give  any  person  a  right  to  participate  in  the  divisible  profits  limited  by 
of  the  company  otherwise  than  as  a  member  shall  be  void.  c-uarantee. 

(2.)  For  the  purpose  of  the  provisions  of  this  Act  relating  to  the  memorandum  ^  -^j. 
of  a  company  limited  by  guruvintee  and  of  this  section,  every  provision  in  the  P" 
memorandum  or  articles,  or  in  any  resolution,  of  any  company  limited  by  guarantee 
and  registered  on  or  after  the  first  day  of  January,  nineteen  hundred  and  one, 
purportiny  to  divide  the  undertaking  of  the  company  into  shares  or  interests  shall 
be  treated  as  a  provi^ion  for  a  share  capital,  notwithstanding  that  the  nominal 
.  amount  or  number  of  the  shares  or  interests  is  not  specified  thereby. 
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S.  22  of  1862. 

Nature  of 

shares. 

p.  665 

S.  23  of  1862. 

Certificate  of 

shares  or  stock. 

p.  1139 

S.  24  of  1862. 
Definition  of 
mrmber. 

pp.  45,  483 

S.  25  of  1862. 
Register  of 
members, 
p.  70 


S.  26  of  1862. 
Amiual  list 
of  members 
and  summary, 
p.  762 


PART   II. 

DiSTBIBUTION   AND   REDUCTION    OF    ShAEE    CaPITAL.    ReOISTKATION   OF    UNLIMITED 

Company  as  Lijiited,  and  X^nlimited  Liability  of  Directoes. 

I)istrihiitio>t  of  Share  Capital. 

22. — (1.)  The  shares  or  other  interest  of  any  member  in  a  company  sliaU  be 
personal  estate,  transferable  in  manner  provided  by  the  articles  of  the  company, 
and  shall  not  be  of  the  nature  of  real  estate. 

(2.)  Each  share  in  a  company  having  a  share  capital  shall  be  distinguished  by  it* 
appropriate  number. 

23.  A  certificate,  under  the  common  seal  of  the  company,  specifying  any  shares 
or  stock  held  by  nuy  member,  shall  be  prima  facie  evidence  of  the  title  of  the 
member  to  the  shares  or  stock. 

24. — (1.)  The  subscribers  of  the  memorandum  of  a  company  shall  be  deemed  to 
have  agreed  to  become  members  of  the  company,  and  on  its  registration  shall  be 
entered  as  members  in  its  register  of  members. 

(2.)  Every  other  pei-son  who  agrees  to  become  a  member  of  a  company,  and  whose 
name  is  entered  in  its  register  of  members,  shall  be  a  member  of  the  company. 

25. — (1.)  Everj-  company  shall  keep  in  one  or  more  books  a  register  of  its 
members,  and  enter  therein  the  following  particulars :  — 

(i)  The  names  and  addresses,  and  the  occupations,  if  any,  of  the  members,  and 
in  the  case  of  a  ((mipaiiy  having  a  share  capital  a  statement  of  the  shares 
held  by  each  member,  distinguishing  each  share  by  its  number,  and  of 
the  amount  paid  or  agreed  to  be  considered  as  paid  on  the  shares  of 
each  member : 
(ii)  The  date  at  which  each  person  was  entered  in  the  register  as  a  member  ; 
(iii)  The  date  at  which  any  person  ceased  to  be  a  member. 

(2.)  If  a  company  fails  to  comply  with  this  section  it  shall  be  liable  to  a  fine  not 
exceeding  five  pounds  for  every  day  during  which  the  default  continues  ;  and  every 
du-ector  and  manager  of  the  company  who  knowinglj-  and  wilfully  authorizes  or 
permits  the  default  shall  be  liable  to  the  like  penalty. 

26. — (1.)  Every  company  liaving  a  share  capital  shall  once  at  least  iu  every  year 
make  a  list  of  all  persuns  who,  ou  the  fourteenth  day  after  the  first  or  only  ordinary 
general  meeting  in  the  year,  are  members  of  the  company,  and  of  all  persons  who 
have  ceased  to  be  members  since  the  date  of  the  last  return  or  (in  the  case  of  the 
first  return)  of  the  incorporation  of  the  company. 

(2.)  The  list  nuist  state  the  names,  addresses,  and  occupations  of  all  the  past  and 
present  members  therein  mentioned ,  and  the  number  of  shares  held  by  ea(^h  of  the 
existing  members  at  the  date  of  the  return,  specifying  shares  transferred  since  the 
date  of  the  last  return  or  {iu  the  case  of  the  first  return)  of  the  incorporation  of  the 
company  by  persons  who  are  still  members  and  have  ceased  to  be  members 
respectively  and  the  dates  t)f  registration  of  the  transfers,  and  must  contain  a 
summary  distinguishing  between  shares  issued  for  cash  and  shares  issued  as  fully 
or  partly  paid  up  otlierwise  than  in  cash,  and  .specifjung  the  following  parti- 
culars:— 

(a)  The  amount  of  the  share  capital  of  the  company,  and  the  number  of  the 

shai'es  into  which  it  is  di\acled  ; 

(b)  The  number  of  shares  taken  from  thi'  commencement  of  the  company  up  to 

the  date  of  the  return  ; 

(c)  The  amount  called  up  on  each  share  ; 

(d)  The  total  amovuit  of  calls  received  ; 

(e)  The  total  amount  of  calls  unpaid  ; 

(f)  The  total  amoimt  of  the  sums  (if  any)  paid  by  ^^■ay  of  commission  in  respect 

of  any  shares  or  debentiu-es,  or  allowed  by  way  of  discount  iu  respect  of 
any  debentures,  since  the  date  of  the  last  return  ; 

(g)  The  total  number  of  shares  forfeited  ; 

(h)  The  total  amount  of  shares  or  stock  for  which  share  wan-ants  are  outstanding 

at  the  date  of  the  return  ; 
(i)  The  total  amount  of  share  warrants  issued  and  surrendered  respectively  since 

the  date  of  the  last  return  ; 
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(k)  The  number  of  shares  or  amount  of  stock  comprised  in  each  share  warrant ; 
(1)  The  names  and  addresses  of  the  persons  who  at  the  date  of  the  return  are  the 
directors  of  the  company,  or  occupy  the  position  of  directors,  by  whatever 
name  called ;  and 
(m)  The  total  amount  of  debt  due  from  the  company  in  respect  of  all  mortgages 
and  charges  which  are  required  (or,  in  the  case  of  a  company  registered  in 
Scotland,  which,  if  the  company  had  been  registered  in  England,  would  be 
required)  to  be  registered  with  the  registrar  of  companies  under  this  Act, 
or  which  would  have  been  required  so  to  be  registered  if  created  after  the 
first  day  of  July  nineteen  hundred  and  eight. 
(3.)  The  summary  must  also  (except  where  the  company  is  a  private  company) 
include  a  statement,  made  up  to  such  date  as  may  be  specified  in  the  statement,  in 
the  form  of  a  balance  sheet,  audited  by  the  comp-iny's  auditors,  and  containing  a 
summary  of  its  share  capital,  its  liabilities,  and  its  assets,  giving  such  particulars 
as  will  disclose  the  general  nature  of  those  liabilities  and  assets,  and  how  the  values 
of  the  fixed  assets  have  been  an-ived  at,*  but  the  balance  sheet  need  not  include  a  *  See  Galloway 
statement  of  profit  and  loss.  ^-  Schiil^eeMm 

(4.)  The  above  list  and  summary  must  be  contained  in  a  separate  part  of  the   (1912)' 1.31. 
register  of  members,  and  must  be  completed  within  seven  days  after  the  fourteenth 
day   aforesaid,    and    the    company   must  forthwith   forward  to   the  registrar   of 
companies  a  copy  signed  by  the  manager  or  by  the  secretary  of  the  company. 

(5.)  If  a  company  makes  default  in  complying  with  the  requirements  of  this 
section  it  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during 
which  the  default  continues,  and  every  director  and  manager  of  the  company  who 
knowingly  and  wilfully  authorizes  or  permits  the  default  shall  be  liable  to  the  like 
penalty. 

27.  No  notice  of  any  trust,  expressed,  implied,  or  constructive,  shall  be  entered  S.  30  of  1862. 
on  the  register,  or  be  receivable  by  the  registrar,  in  the  case  of  companies  registered   Trusts  not  to  be 
in  England  or  Ireland.  entored  on 

28.  On  the  application  of  the  transferor  of  any  share  or  interest  in  a  company,   '"68^'^''^r- 
the  company  shall  enter  in  its  register  of  members  the  name  of  the  transferee  in  P-  """ 

the  same  manner  and  subject  to  the  same  conditions  as  if  the  application  for  the  8-  26  of  1867. 

entry  were  made  by  the  transferee.  Registration  of 

29.  A  transfer  of  the  share  or  other  interest  of  a  deceased  member  of  a  company  transfer  at 
made  by  his  personal  representative  shall,  although  the  personal  representative  is  traost^eror. 
not  himself  a  member,  be  as  valid  as  if  he  had  been  a  member  at  the  time  of  the  g  24  of  1862 
execution  of  the  instrument  of  transfer.  Transfer  by 

30. — (1.)  The  reifister  of  members,  commencing  from  the  date  of  the  registration   personal 
of  the  company,  shall  be  kept  at  the  registered  office  of  the  company,  and,  except  representative, 
wlieu  closed  under  the  provisions  of  this  Act,  shall  during  business  hours  (subject  p.  678 
to  such  reasonable  restrictions  as  the  company  in  general  meeting  may  impose,  so  s.  32  of  1862. 
that  not  less  than  two  hours  in  each  day  be  allowed  for  inspection)   be  G,pen  to  the  inspection  of 
inspection  of  unj  member  gratis,   and  to  the  inspection  of   any  other  person  on  register  of 
payment  of  one  shilling,  or  such  less  sum  as  the  company  may  prescribe,  for  each  members, 
inspection.  P-  70 

(2.)  Any  member  or  other  person  may  require  a  copy  of  the  register,  or  of  any 
part  thereof,  or  of  the  list  and  summary  required  by  this  Act,  or  any  part  thereof, 
on  payment  of  sixpence,  or  such  less  sum  as  the  company  may  prescribe,  for  every 
hundred  words  or  fractional  part  thereof  required  to  be  copied. 

(3.)  If  any  inspection  or  copy  required  under  this  section  is  refused,  the  company 
shall  be  liable  for  each  ref u^ai  to  a  fine  not  exceeding  two  pounds,  and  to  a  further 
fine  not  exceeding  two  pounds  for  every  day  during  which  the  refusal  continues, 
and  every  director  and  manager  of  the  company  who  knowingly  authorizes  or 
permits  the  refusal  shall  be  liable  to  the  like  penalty  ;  and,  as  respects  companies 
retristerel  in  England  or  Ireland,  any  judge  of  the  High  Court,  or  the  judge  of 
the  Court  exercisin<i-  the  stannaries  jurisdiction  in  the  case  of  companies  subject  to 
that  jurisdi -tion,  may  by  order  compel  an  immediate  inspection  of  the  register. 

31.  A  company  mny,   on  giving  notice    by  advertisement  in  some   newspaper  S.  33  of  18(32. 
cinrulatiuif  in  the  district  in  which  the  registered  office  of  the  company  is  situate,   Power  to 
close  the  register  of  members  for  any  time  or  times  not  exceeding  in  the  whole  close  reodster. 
thirty  days  in  each  year.  -.. 

32.— (1.)  If-  .  p.  /i 

(a)  the  name  of  any  person  is,  without  sufficient  cause,  catered  in  or  omitted  8.  35  of  1862. 

from  the  register  of  members  of  a  company  ;  or  Power  of  Court 

„  ••;   f.  to  rectify 

P-  ;  ^   C,  register. 

p.  1392 
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S.  37  of  1862. 
Register  to  be 
evidence. 

p.  71 

S.  2  of  1883. 
Power  for 
company  to 
keep  colonial 
register. 

p.  757 

S.  3  of  1883. 

Regulations 
as  to  colonial 
register. 
p.  757 


S.  3  of  188S. 
Stamp  duties 
in  case  of 
shares  regis- 
tered in 


(b)  default  is  made  or  unnecessary  delay  takes  place  in  entering  on  the  register 
the  fact  of  any  person  having  ceased  to  be  a  member, 
the  person  aggrieved,  or  any  member  of  the  company,  or  the  company,  may  apply 
to  the  Court  for  rectification  of  the  register. 

(2.)  The  application  may  be  made,  as  respects  companies  registered  in  England 
or  Ireland,  by  motion  in  the  High  Court,  or  by  application  to  a  judge  of  the 
High  Court  sitting  in  chambers,  or  by  application  to  the  judge  of  the  Court  exer- 
cising the  stannaries  jurisdiction  in  the  case  of  companies  subject  to  that  juris- 
diction, and,  as  respects  companies  registered  in  Scotland,  by  summary  petition  to 
the  Court  of  Session,  or  in  such  other  manner  as  the  said  Courts  may  respec- 
tively direct ;  and  the  Court  may  either  refuse  the  application,  or  may  order 
rectification  of  the  register,  and  payment  by  the  company  of  any  damages  sustained 
by  any  party  aggrieved. 

(3.)  On  any  application  under  this  section  the  Court  may  decide  any  question 
relating  to  the  title  of  any  person  who  is  a  party  to  the  application  to  have  his 
name  entered  in  or  omitted  from  the  register,  whether  the  question  arises  between 
members  or  alleged  members,  or  between  members  or  alleged  members  on  the  one 
hand  and  the  company  on  the  other  hand ;  and  generally  may  decide  any  ques- 
tion necessary  or  expedient  to  be  decided  for  rectification  of  the  register. 

(4.)  In  the  case  of  a  company  required  by  this  Act  to  send  a  list  of  its  members 
to  the  registrar  of  companies,  the  Court,  when  making  an  order  for  rectification 
of  the  register,  shall  by  its  order  direct  notice  of  the  rectification  to  be  given  to 
the  registrar. 

33.  The  register  of  members  shall  be  primd  facie  evidence  of  any  matters  by 
this  Act  directed  or  authorized  to  be  inserted  therein. 

34. — (1.)  A  company  having  a  share  capital,  whose  objects  comprise  the  trans- 
action of  business  in  a  colony,  may,  if  so  authorized  by  its  articles,  cause  to  be  kept 
in  any  colony  in  which  it  transacts  business  a  branch  register  of  members  resident 
in  that  colony  (in  this  Act  called  a  colonial  register). 

(2.)  The  company  shall  give  to  the  registrar  of  companies  notice  of  the  situation 
of  the  office  where  any  colonial  register  is  kept,  and  of  any  change  in  its  situation, 
and  of  the  discontinuance  of  the  office  in  the  event  of  its  being  discontinued. 

(3.)  For  the  purpose  of  the  provisions  of  this  Act  relating  to  colonial  registers 
the  term  ' '  colony ' '  includes  British  India  and  the  Commonwealth  of  Australia. 

35. — (1.)  A  colonial  register  shall  be  deemed  to  be  part  of  the  company's  register 
of  members  (in  this  and  the  next  following  section  C'lUed  the  principal  register). 

(2.)  It  shall  be  kept  in  the  same  manner  in  which  the  principal  register  is  by 
this  Act  required  to  be  kept,  except  that  the  advertisement  before  closing  the 
register  shall  be  inserted  in  some  newspaper  circulating  in  the  district  wherein  the 
colonial  register  is  kept,  and  that  any  competent  Court  in  the  colony  may  exercise 
the  same  jurisdiction  of  rectifying  the  register  as  is  under  this  Act  exerciseable  by 
the  High  Court,  and  that  the  offences  of  refusing  inspection  or  copies  of  a  colonial 
register,  and  of  authorizing  or  permitting  the  refusal  may  be  prosecuted  summarily 
before  any  tribunal  in  the  colony  having  summary  criminal  jurisdiction. 

(3.)  The  company  shall  transmit  to  its  registered  office  a  copy  of  every  entry  in 
its  colonial  register  as  soon  a«  may  be  after  the  entry  is  made  ;  "and  shall  cause  to 
be  kept  at  its  registered  office,  duly  entered  up  from  time  to  time,  a  duplicate  of  its 
colonial  register,  and  the  duplicate  shall,  for  all  the  purposes  of  this  Act,  be  deemed 
to  be  part  of  the  principal  register. 

(4.)  Subject  to  the  provisions  of  this  section  with  respect  to  the  duplicate  register, 
the  shares  registered  in  a  colonial  register  shall  be  distinguished  from  the  shares 
registered  in  the  principal  register,  and  no  transaction  with  respect  to  any  shares 
registered  in  a  colonial  register  shall,  during  the  continuance  of  that  registration, 
be  registered  in  any  other  register. 

(5.)  The  company  may  discontinue  to  keep  any  colonial  register,  and  thereupon 
all  entries  in  that  register  shall  be  transferred  to  some  other  colonial  register  kept 
by  the  company  in  the  same  colony,  or  to  the  principal  register. 

(6.)  Subject  to  the  provisions  of  this  Act,  any  company  may,  by  its  articles,  make 
■^uch  provisions  as  it  may  think  fit  respecting  the  keeping  of  colonial  registers. 

36.  In  relation  to  stamp  duties  the  following  provisions  shall  have  effect :  — 
(a)  An  instrument  of  transfer  of  a  share  registered  in  a  colonial  register  shall 
be  deemed  to  be  a  transfer  of  property  situate  out  of  the  United  King- 
dom, and,  Tinless  executed  in  any  part  of  the  United  Kingdom,  shall  be 
exempt  from  British  stamp  duty : 
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(b)  On  the  death  of  a  member  registered  in  a  colonial  register,  the  shares  of  colonial 
the  deceased  member  shall,  if  he  died  domiciled  in  the  United  Kingdom,    registers, 
but  not  otherwise,  be  deemed,  so  far  as  relates  to  British  duties,  to  be 
part  of  his  estate  and  effects  situate  in  the  United  Kingdom  for  or  in 
respect  of  which  probate  or  letters  of  administration  is  or  are  to  be 
granted,  or  whereof  an  inventory  is  to  be  exhibited  and  recorded,  in  like 
manner  as  if  he  were  registered  in  the  principal  register. 
37. — (1.)  A  company  Umited  by  shares,  if  so  authorized  by  its  articles,  may,    S.  27  of  1867. 
with  respect  to  any  fully  paid-up  shares,  or  to  stock,  issue  under  its  common  seal   issue  and 
a  warrant  stating  that  the  bearer  of  the  warrant  is  entitled  to  the  shares  or  stock   effect  of  share 
therein  soecified,  and  may  provide  by  coupons  or  otherwise,  for  the  payment  of  the    warrants  to 
future  dividends  on  the  shares  or  stock  included  in  the  warrant,  in  this  Act  termed  bearer, 
a  share  warrant.  goQ 

2.)  A  share  warrant  shall  entitle  the  bearer  thereof  to  the  shares  or  stock  therein   1 ' 
specified,  and  the  shares  or  stock  may  be  transferred  by  delivery  of  the  warrant. 

(3.)  The  bearer  of  a  share  warrant  shall,  subject  to  the  articles  of  the  company, 
be  entitled,  on  surrendering  it  for  cancellation,  to  have  his  name  entered  as  a 
member  in  the  register  of  members  ;  and  the  company  shall  be  responsible  for  any 
loss  incurred  by  any  person  by  reason  of  the  company  entering  in  its  register  the 
name  of  a  bearer  of  a  share  warrant  in  respect  of  the  shares  or  stock  therein 
specified  without  the  warrant  being  surrendered  and  cancelled. 

(4.)  The  bearer  of  a  share  warrant  may,  if  the  articles  of  the  company  so  provide, 
be  deemed  to  be  a  member  of  the  company  within  the  meaning  of  this  Act,  either 
to  the  fuU  extent  or  for  any  purposes  defined  in  the  articles  :  except  that  he  shall  not 
be  qualified  in  respect  of  the  shares  or  stock  specified  in  the  warrant  for  being  a 
director  or  manager  of  the  company  in  cases  where  such  a  qualification  is  required 
by  the  articles. 

(5.)  On  the  issue  of  a  share  warrant  the  company  shall  strike  out  of  its  register 

of  members  the  name  of  the  member  then  entered  therein  as  holding  the  shares  or 

stock  specified  in  the  warrant  as  if  he  had  ceased  to  be  a  member,  and  shall  enter 

in  the  register  the  following  particulars,  namely  : — 

(i)  The  fact  of  the  issue  of  the  warrant ; 

(ii)  A  statement  of  the  shares  or  stock  included  in  the  warrant,  distinguishing 

each  share  by  its  number  ;  and 
(iii)  The  date  of  the  issue  of  the  warrant. 

(6.)  Until  the  waiTant  is  surrendered,  the  above  particulars  shall  be  deemed  to  be 
the  particulars  required  by  this  Act  to  be  entered  in  the  register  of  members  ;  and, 
on  the  surrender,  the  date  of  the  surrender  must  be  entered  as  if  it  were  the  date  at 
which  a  person  ceased  to  be  a  member. 

38.— (I.)  If  any  person—  S.  34  of   1867. 

(i)  with  intent  to  defraud,  forges  or  alters,  or  offers,  utters,  disposes  of,  or  puts  Forgery 

off,  knowing  the  same  to  be  forged  or  altered,  any  share  ^warrant  or  personation 
coupon,  or  any  document  purporting  to  be  a  share  warrant  or  coupon,   unlawfully  ' 
issued  in  pursuance  of  this  Act ;  or  by  means  of  any  such  forged  or  eno-ravin<' 
altered  share  warrant,  coupon,  or  document,  purporting  as  aforesaid,   pistes    &c 
demands  or  endeavours  to  obtain  or  receive  any  share  or  interest  in  any  ' ' 

company  under  this  Act,  or  to  receive  any  dividend  or  money  payable  in 
respect  thereof,  knowing  the  warrant,  coupon,  or  document  to  be  forged 
or  altered  ;  or 
(ii)  falsely  and  deceitfully  personates  any  owner  of  any  share  or  interest  in  any 
company,  or  of  any  share  warrant  or  coupon,  issued  in  pursuance  of  this 
Act,  and  thereby  obtains  or  endeavours  to  obtain  any  such  share  or 
interest  or  share  warrant  or  coupon,  or  receives  or  endeavours  to  receive 
any  money  due  to  any  such  owner,  as  if  the  offender  were  the  true  and 
lawful  owner, 
he  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not 
less  than  three  years. 

(2.)  If  any  person  without  lawful  authority  or  excuse,  proof  whereof  shall  lie  on 
him,  engraves  or  makes  on  any  plate,  woo  i,  stone,  or  other  material  any  share 
warrant  or  coupon  purporting  to  be  a  share  warrant  or  coupon  issued  or  made  by 
any  particular  company  in  pursuance  of  this  Act,  or  to  be  a  blank  share  warrant  or 
coupon  so  issued  or  made,  or  to  be  a  part  of  such  a  share  warrant  or  coupon,  or  uses 
any  such  plate,  wood,  stone,  or  other  material  for  the  making  or  printing  of  any 
such  share  warrant  or  coupon,  or  of  any  such  blank  share  warrant  or  coupon,  or 

5  G  2 
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S.  24  of  1SG7. 
Power  of  com- 
pany to  arrang^f 
for  different 
amounts  beinfi 
paid  on  shares. 

pp.  649,  657. 
763 


S.  3  of  1880. 
Power  to 
return 
accumulated 
profits  in 
reduction  of 
paid-up 
shnre  capital. 
p.  1124 


S.  12  of  1862, 
s.  21  of  1867. 
Power  of 
company 
limited  by- 
shares  to 
alter  its 
share  capital. 
pp.  1104,1114. 
1115,  1122 


any  part  thereof  respectively,  or  knowingly  has  in  his  custody  or  possession  any 
such  plate,  wood,  stone,  or  other  material,  he  shall  be  guilty  of  felony,  and  being- 
convicted  thereof  .shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three  years. 

39.  A  company,  if  so  authorized  by  its  articles,  may  do  any  one  or  more  of  th..- 
following  things  ;  namely, — 

(1.)  Make  arrangements  on  the  issue  of  shares  for  a  difFerence  between  the  share- 
holders in  the  amounts  and  times  of  payment  of  calls  on  their  shares  : 

(2.)  Accept  from  any  member  who  assents  thereto  the  whole  or  a  part  of  the 
amount  remaining  unpaid  on  any  shares  held  by  him,  although  no  part  of 
that  amount  has  been  called  up : 

(o.)  Pay  dividend  in  proportion  to  the  amount  paid  up  on  each  shiu-e  where  a 
larger  amount  is  paid  up  on  some  shares  than  on  others. 

40. — (1.)  When  a  company  has  accumulated  a  sum  of  undivided  profits,  which 
with  the  sanction  of  the  shareholders  may  be  distributed  among  the  shareholders  in 
the  form  of  a  dividend  or  bonus,  it  may,  by  special  resolution,  return  the  same,  or 
any  part  thereof,  to  the  shareholders  in  reduction  of  the  paid-up  capital  of  the 
company,  the  unpaid  capital  being  thereby  increased  by  a  similar  amount. 

(2.)  The  resolution  shall  not  take  effect  until  a  memorandum,  showing  the  par- 
ticulars required  by  this  Act  in  the  case  of  a  reduction  of  share  capital,  has  been 
produced  to  and  registered  by  the  registrar  of  companies,  but  the  other  provisions 
of  this  Act  with  respect  to  reduction  of  share  capital  shall  not  apply  to  a  reduction 
of  paid-up  share  capital  under  this  section. 

(3.)  On  a  reduction  of  paid-up  capital  in  pursuance  of  this  section  any  share- 
holder, or  any  one  or  more  of  several  joint  .shareholders,  may  within  one  month 
after  the  passing  of  the  resolution  for  the  reduction,  require  the  company  to  retain, 
and  the  company  shall  retain  accordingly,  the  whole  of  the  money  actually  paid  on 
the  shares  held  by  him  either  alone  or  jointly  with  any  other  per.son,  which,  in 
consequence  of  the  reduction,  would  otherwise  be  returned  to  him  or  them,  and 
thereupon  those  shares  shall,  as  regards  the  payment  of  dividend,  be  deemed  to  be 
paid  up  to  the  same  extent  only  as  the  .shares  on  which  payment  has  been  accepted 
by  the  shareholders  in  reduction  of  paid-up  capital,  and  the  company  shall  invest 
and  keep  invested  the  money  so  retained  in  such  securities  authorized  for  invest- 
ment by  trustees  as  the  company  may  determine,  and  on  the  money  so  invested  or 
on  so  much  thereof  as  from  time  to  time  exceeds  the  amount  of  calls  subsequently 
made  on  the  shares  in  respect  of  which  it  has  been  retained,  the  company  shall 
pay  the  interest  received  from  time  to  time  on  the  securities. 

(4.)  The  amount  retained  and  invested  shall  be  held  to  represent  the  future  calls 
which  may  be  made  to  replace  the  share  capital  so  reduced  on  those  shares,  whether 
the  amount  obtained  on  sale  of  the  whole  or  such  proportion  thereof  as  represents 
the  amount  of  any  call  when  made  produces  more  or  less  than  the  amount  of 
the  call. 

(5.)  On  a  reduction  of  paid-up  share  capital  in  pursuance  of  this  section,  the 
powers  vested  in  the  directors  of  making  calls  on  shareholders  in  respect  of  the 
amount  unpaid  on  their  shares  shall  extend  to  the  amount  oi  the  unpaid  share 
capital  as  augmented  by  the  reduction. 

(6.)  After  any  reduction  of  share  capital  under  this  section  the  company  shall 
specify  in  the  annual  list  of  members  required  by  this  Act  the  amounts  retained  at 
the  request  of  any  of  the  shareholders  in  pursuance  of  this  section,  and  shall 
specify  in  the  statements  of  account  laid  before  any  general  meeting  of  the 
company  the  amount  of  undivided  profits  returned  in  reduction  of  paid-up  share 
capital  under  this  section. 

41. — (1.)  A  company  limited  by  shares,  if  so  authorized  by  its  articles,  may  alter 
the  conditions  of  its  memorandum  as  follows  (that  is  to  say),  it  may — 

(a)  increase  its  share  capital  by  the  issue  of  new  shares  of  such  amount  as  it 

thinks  expedient ; 

(b)  consolidate  and  divide  all  or  any  of  its  share  capital  into  shares  of  larger 

amount  than  its  existing  shares  ; 

(c)  convert  all  or  any  of  its  paid-up  shares  into  stock,  and  reconvert  that  stock 

into  paid-up  shares  of  any  denomination  ; 

(d)  sub-divide  its  shares,  or  any  of  them,  into  shares  of  smaller  amount  than  is 

fixed  by  the  memorandum,  so,  however,  that  in  the  sub-division  the 
proportion  between  the  amount  paid  and  the  amount,  if  any,  unpaid  on 
each  reduced  share  shall  be  the  same  as  it  was  in  the  case  of  the  share 
from  which  the  reduced  share  is  derived; 
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(e)  cancel  shares  which,  at  the  date  of  the   pasBmg-  of  the  resolution  in  that 

'^        behalf    have  not  been  taken  or  agreed  to  be  taken  by  any  person,  and 

diminish  the  amount  of  its  share  capital  by  the  amount  of  the  shares  so 

(2  )  The  pothers  conferred  by  this  section  with  respect  to  sub-division  of  shares 

-"ifj'^r^^l^SiS^trmado  under  thi.  section  in  the  memorandn. 
of  a  company,  every  copy  of  the  memorandum  issued  after  the  date  of  the 
alteration  shall  be  in  accordance  with  the  alteration 

If  a  company  makes  default  in  complymf?  with  this  provision  it  shall  be  liable 
to  a  fine  not  exceeding  one  pound  for  each  copy  in  respect  of  which  default  s 
made;  and  every  directV,r  and  manager  of  the  company  who  knowingly  and  wil- 
fully authorizes  or  permits  the  default  shall  be  liable  to  the  like  penalty. 

(7)  1  cancellation  of  shares  in  pursuance  of  this  section  shall  not  be  deemed  to 
be  a  reduction  of  share  capital  within  the  meaning  of  this  Act  ,,■■-,  n   ■.     ^  ,„   fio«o 

42    mere  a  company  having  a  share  capital  has  consolidated  and  divided  its  S^  28  of  1862. . 
shartcaTftarintoshrres^of  lar|er  amount  than  its  -,-*--. ^-^'^P^/^Xf to  l^'^'ooS: 
anv  of  its  shares  into  stock,  or  reconverted  stock  into  shares,  it  shall  gne  notice  to  j^^ion  of  share 
the   re-istrar   of  companies  of    the  consolidation,  division,  .conversion,   or  recon-   ^pi^al,  conver- 
version   specifying   the   shares  consolidated,  divided,   or  converted,   or  the   stock  -not^shares 

"  4S"m;re  a  company  having  a  share  capital  has  converted  any  of  its  shares  S.  29  of  1862. 
into  stodc   and  given  notice  of  the  conversion  to  the    registrar  of  companies   all  Effect  of 
ihe  provisions  of  this  Act  which  are  applicable  to  shares  only  shaU  cease  as  to  so  conversion 
much  of  the  share  capital  as  is  converted  into  stock;  and  the  register  of  members  „f  .^.^res 
S  the  company,  and  the  list  of  members  to  be  forwarded  to  the  registrar,  shaU  j^^o  stock. 
showtheToTntof  stock  held  by  each  member  instead  of  the  amount  of  shares 
and  the  narticulars  relating  to  shares  hereinbefore  required  by  this  Act.  «    o .  «*  i  c«.) 

^  44  l?t )  Where  a  company  having  a  share  capital,  whether  its  shares  have  or  S^  34  of  186.. 
havrnot  been  converted  into  stock,  has  increased  its  share  capital  beyond  the  Notice  of 
re<^istered  capital,  and  where  a  company  not  having  a  share  capital  has  increased  nicrease  of 
Ih?  number  of  is  members  beyond  the  registered  number,  it  shall  give  to  the  share  capital 
rejist^a"  of  companies,  in  the  cas'e  of  an  increase  of  share  capital,  withm  &  teen  days  or  of  members. 
Ster  the  passing,  or  in  the  case  of  a  special  resolution  the  confirmation,  of  the  reso- 
lutL  authorizing  the  increase,  and  in  the  case  of  an  increase  of  members  within 
fifteen  days  a^er'the  increase  was  resolved  on  or  took  place,  notice  of  the  increase 
of  capital  or  members,  and  the  registrar  shall  record  the  increase. 

(2.)  If  a  company  makes  default  in  complymg  with  ^^e  requirements  of  this 
section  it  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  dunng 
wtch  the  default  continues,  and  every  ^i-ctor  and  manager  of  the^^^^^ 
knowingly  and  wilfuUy  authorizes  or  permits  the  default  shall  be  liable  to  the  like 

^T5!'-(l.)  A  company  limited  by  shares  may,  by  special  resolution  coiifirmed  by  S.  39  of  1907. 
an  order  of  the  Cou^t,  modify  the  conditions  contamed  in  its  memorandum  so  as  to  Reorg^misa- 
reorSnise  its  share  capital.'  whether  by  the  consolidation  of  shares  of  different  tion  of  share 
classics  or  by  the  division  of  its  shares  into  shares  of  different  classes:        _  capital, 

"provided  that  no  preference  or  special  privilege  attached  to  «- belonging  to  any  ^^^^ 
class  of  shares  shall  be  interfered  with  except  by  a  resolution  passed  by  a  majoritj^ 
'^.Tuiletorrar^holders  of  that  class  holding  t^-e-fourihs  of  the  share  ,  i  f 
that  class  and  confirmed  at  a  meeting  of  shareholders  of  that  class  m  the  same 
manner "3  Especial  resolution  of  the  company  is  required  to  be  confirmed,  and  every 
resolution  so  passed  shall  bind  all  shareholders  of  the  class. 

(2  )  Where  an  order  is  made  under  this  section  an  office  copy  thereof  shall  be  tiled 
with  the  Sltrar  of  companies  ^^dthin  seven  days  after  the  making  of  the  order,  or 
^thin  such  further  time  as  the  Court  may  allow,  and  the  resolution  shall  not  take 
effect  until  such  a  copy  has  been  so  filed. 

Redticfion  of  Share  Capital. 
AR       n  ^  ^ubiect  to  confirmation  by  the  Court,  a  company  limited  by  shares    if  S.  9  of  1867, 
;i;;l,-id  bv  Tts  articles™  aV  by  special  resolution  reduce  its  share  capital  in  «.  3  of  1897. 
^ny' wt?  and'S  pittilfar  '(3oul  prejudice  to  the  generality  of  the  foregoing  ^^^^,^ 

"'>•''„  ,,  resolution  for 

^T'ExtWuish  or  reduce  the  liabiUty  on  any  of  it«  shares  in  respect  of  share  .eduction  of 
capital  not  paid  up  ;  or  share  capital. 

pp. 1117,  1255 
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S.  11  of  1867. 
Application  to 
Court  for  con- 
firming order. 

pp. 1255,  1275 

S.  10  of  186y. 
Addition  to 
name  of  com- 
pany of  "  and 
reduced." 

pp. 1266,  1287 


S.  13  of  1867. 
Objections 
by  creditors, 
and  settle- 
ment of  list 
of  objecting 
creditors, 
pp.  1290. 1292 


S.  11  of  1867. 
Order  con- 
firming 
reduction, 
pp. 1281,  1297 

S.  9  of  1867. 
Registration 
of  order  and 
minute  of 
reduction . 


(b)  Either  with  or  without  extingiiishing  or  reducing  liability  on  any  of  its  shares, 

cancel  any  paid-up  share  capital  which  is  lost  or  unrepresented  by  available 
assets ;  or 

(c)  Either  with  or  without  extinguishing  or  reducing  liability  on  any   of  its 

shares,  pay  off  any  paid-up  share  capital  which  is  in  excess  of  the  wants 

of  the  company, 
and  may,  if  and  so  far  as  is  necessary,  alter  its  memorandum  by  reducing  the  amount 
of  its  share  capital  and  of  its  shares  accordingly. 

(2.)  A  special  resolution  under  this  section  is  in  this  Act  called  a  resolution  for 
reducing  share  capital. 

47.  "Wliere  a  company  has  passed  and  confirmed  a  resolution  for  reducing  share 
capital  it  may  apply  by  petition  to  the  Coui-t  for  an  order  confirming  the  reduction. 

48.  On  and  from  the  confirmation  by  ;i  company  of  a  resolution  for  reducing 
share  capital,  or  where  the  reduction  does  not  involve  either  the  diminution  of  any 
liability  in  respect  of  unpaid  share  capital  or  the  payment  to  any  shareholder  of  any 
paid-up  share  capital,  then  on  and  from  the  presentation  of  the  petition  for  con- 
firming the  reduction,  the  company  shall  add  to  its  name,  until  such  date  as  the 
Court  may  fix,  the  words  "  and  reduced,"  as  the  last  words  in  its  name,  and  those 
words  shall,  until  that  date,  be  deemed  to  be  part  of  the  name  of  the  company  : 

Provided  that,  where  the  reduction  does  not  involve  either  the  diminution  of  any 
liability  in  respect  of  unpaid  share  capital  or  the  payment  to  any  shareholder  of  any 
paid-up  share  capital,  the  Court  may,  if  it  thinks  expedient,  dispense  altogether 
with  the  addition  of  the  words  "  and  reduced." 

49. — (1.)  Wliere  the  proposed  reduction  of  share  capital  involves  either  diminu- 
tion of  liability  in  respect  of  unpaid  share  capital  or  the  payment  to  any  shareholder 
of  any  paid-up  share  capital,  and  in  any  other  case  if  the  Court  so  directs,  every 
creditor  of  the  company  who  at  the  date  fixed  by  the  Court  is  entitled  to  any  debt 
or  claim  which,  if  that  date  were  the  commencement  of  the  winding  up  of  the 
company,  would  be  admissible  in  proof  against  the  company,  shall  be  entitled  to 
object  to  the  reduction. 

(2.)  The  Coiu't  shall  settle  a  list  of  creditors  so  entitled  to  object,  and  for  that 
purpose  shall  ascertain,  as  far  as  possible  without  requiring  an  application  from  any 
creditor,  the  names  of  those  creditors  and  the  nature  and  amount  of  their  debts  or 
claims,  and  may  publish  notices  fixing  a  day  or  days  within  which  creditors  not 
entered  on  the  list  are  to  claim  to  be  so  entered  or  are  to  be  excluded  from  the  right 
of  objecting  to  the  reduction. 

(3.)  "Where  a  creditor  entered  on  the  list  whose  debt  or  claim  is  not  discharged  or 
determined  does  n(jt  consent  t(j  the  reduction,  the  Court  msiy,  if  it  thinks  fit,  dispense 
with  the  consent  of  that  creditor,  on  the  company  securing  payment  of  his  debt  or 
claim  by  appropriating,  as  the  Court  may  direct,  the  following  amount :  (that  is  to 
say,)— 

(i)  If  the  company  admits  the  full  amoiuit  of  his  debt  or  claim,  or,  though  not 
admitting  it,  is  willing  to  provide  for  it,  then  the  full  amount  of  the  debt 
or  claim ; 
(ii)  If  the  company  does  not  admit  or  is  not  willing  to  provide  for  the  full 
amount  of  the  debt  or  claim,  or  if  the  amount  is  contingent  or  not  ascer- 
tained, then  an  amount  fixed  by  the  Court  after  the  like  inqiiiry  and 
adjudication  as  if  the  company  were  being  wound  up  by  the  Cotirt. 
50.  The  Court,  if  satisfied,  with  respect  to  every  creditor  of  the  company  who 
under  this  Act  is  entitled  to  object  to  the  reduction,  that  either  his  consent  to  the 
reduction  has  been  obtained  or  his  debt  or  claim  has  been  discharged  or  has  deter- 
mined, or  has  been  secured,  may  make  an  order  confirming  the  reduction  on  such 
terms  and  conditions  as  it  thinks  fit. 

51. — (1.)  The  registrar  of  companies  on  production  to  him  of  an  order  of  the  Court 
confirming  the  reduction  of  the  share  capital  of  a  company,  and  the  delivery  to  him 
of  a  copy  of  the  order  and  of  a  minute  (approved  by  the  Court),  showing  with 
respect  to  the  share  capital  of  the  company,  as  altered  by  the  order,  the  amount  of 
the  share  capital,  the  number  of  shares  into  which  it  is  to  be  di'saded,  and  the  amount 
of  each  share,  and  the  amount  (if  any)  at  the  date  of  the  registration  deemed  to  be 
paid  up  on  each  share,  shall  register  the  order  and  minute. 

(2.)  On  the  registration,  and  not  before,  the  resolution  for  reducing  share  capital 
as  confirmed  by  the  order  so  registered  shall  take  effect. 

(3.)  Notice  of  the  registration  shall  be  published  in  such  manner  as  the  Court  may 
direct. 
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(•1.)  The  registrar  shall  certify  under  his  hand  the  registration  of  the  order  and 
minute,  and  his  certificate  shall  be  conclusive  evidence  that  all  the  requirements  of 
this  Act  with  respect  to  reduction  of  share  capital  have  been  complied  with,  and 
that  the  share  capital  of  the  company  is  such  as  is  stated  in  the  minute. 

52. — (1.)  The  minute  when  registered  shall  be  deemed  to  be  substituted  for  the  S.  16  of  1867. 
corresponding  part  of  the  memorandum  of  the  company,  and  shall  be  valid  and  Minute  to 
alterable  as  if  it  had  been  originally  contained  therein  ;    and  must  be  embodied  in  form  part  of 
every  copy  of  the  memorandum  issued  after  its  registration.  memorandum. 

(2.)  If  a  company  makes  default  in  complying  with  the  requirements  of  this  section 
it  shall  be  liable  to  a  fine  not  exceeding  one  pound  for  each  copy  in  respect  of  which 
default  is  made,  and  every  director  and  manager  of  the  company  who  knowingly 
and  wilfully  authorizes  or  permits  the  default  shall  be  liable  to  the  like  penalty. 

53.  A  member  of  the  company,  past  or  present,  shall  not  be  liable  in  respect  of  S.  16  of  1867. 
any  share  to  any  call  or  contribution  exceeding  in  amount  the  difference   (if  any)   Liability  of 
between  the  amount  paid,  or  (as  the  case  may  be)  the  reduced  amount,  if  any,  which  members  in 

is  to  be  deemed  to  have  been  paid,  on  the  share  and  the  amount  of  the  share  as  fixed  respect  of 
by  the  minute:    ....  .  .  reduced 

Provided  that  if  any  creditor,  entitled  in  respect  of  any  debt  or  claim  to  object  to  shares, 
the  reduction  of  share  capital,  is,  by  reason  of  his  ignorance  of  the  proceedings  for 
reduction,  or  of  their  nature  and  effect  with  respect  to  his  claim,  not  entered  on  the 
list  of  creditors,  and,  after  the  reduction,  the  company  is  unable,  within  the  meaning 
of  the  provisions  of  this  Act  with  respect  to  winding-  up  by  the  Court,  to  pay  the 
amount  of  his  debt  or  claim,  then — 

(i)  every  person  who  was  a  member  of  the  company  at  the  date  of  the  regis- 
tration of  the  order  for  reduction  and  minute,  shall  be  liable  to  contribute 
for  the  payment  of   that  debt  or  claim  an  amount   not  exceeding  the 
amount  which  he  would  have  been  liable  to  contribute  if  the  company 
had  commenced  to  be  wound  up  on  the  day  before  that  registration  ;  and 
(ii)  if  the  company  is  wound  up,  the  Court,  on  the  application  of  any  such 
creditor,  and  proof  of  his  ignorance  as  aforesaid  may,  if  it  thinks  fit, 
settle  accordingly  a  list  of  persons  so  liable  to  contribute,  and  make  and 
enforce  calls  and  orders  on  the  contributories  settled  on  the  list  as  if 
they  were  ordinary  contributories  in  a  winding  up. 
Nothing   in   this   section   shall   affect  the  rights  of  the   contributories  among 
thenaselves. 

54.  If  any  director;  manager,  or  officer  of  the  company  wilfully  conceals  the  S.  19  of  1867. 
name  of  any  creditor  entitled  to  object  to  the  reduction,  or  wilfully  misrepresents  Penalty  on 
the  nature  or  amount  of  the  debt  or  claim  of  any  creditor,  or  if  any  director  or  concealment 
manager  of  the  company  aids  or  abets  in  or  is  privy  to  any  such  concealment  or  Qf  name  of 
misrepresentation  as  aforesaid,   every  such  director,  manager,   or  officer  shall  be  creditor, 
guilty  of  a  misdemeanour. 

55.  In  any  case  of  reduction  of  share  capital,  the  Court  may  require  the  company  S.  4  of  1877. 
to  publish  as  the  Court  directs  the  reasons  for  reduction,  or  such  othen, information  Publication 
in  regard  thereto  as  the  Court  may  think  expedient  with  a  view  to  give  proper  ^f  reasons  for 
infonnation  to  the  public,  and,  if  the  Court  thinks  fit,  the  causes  which  led  to  the  reduction, 
reduction. 

56.  A  company  limited  by  guarantee  and  registered  on  or  after  the  first  day  of  S.  27  of  1900. 
January  nineteen  hundred    and  one,   may,  if    it  has  a  share  capital,   and  is  so  Increase  and 
authorized  by  its  articles,  increase  or  reduce  its  share  capital  in  the  same  manner  reduction  of 
and  subject  to  the  same  conditions  in  and  subject  to  which  a  company  limited  by  ^^g^^gg  of^a 
shares  may  increase  or  reduce  its  share  capital  under  the  provisions  of  this  Act.  company  limited 

by  g-uarantee 
having  a  share 
capital. 
Ref/istratimi  of  Unlimited  Company  as  Limited.  p   ^96 

57. — (1.)  Subject  to  the  provisions  of  this  section,  any  company  registered  as  S.  4  of  1879. 
unlimited  may  register  under  this  Act  as  limited,  or  any  company  already  registered  Reo-istration 
as  a  limited  company,  may  re-register  under  this  Act,  but  the  registration  of  an  ^j  unlimited 
unlimited  company  as  a  limited  company  shall  not  affect  any  debts,  liabilities,   comnanv  as 
obligations,  or  contracts  incurred  or  entered  into  by,  to,  with,  or  on  behalf  of  the  limited 
company   before   the    registration,  and    those   debts,    liabilities,   obligations,   and 
contracts  may  be  enforced  in  manner  provided  by  Part  VII.  of  this  Act  in  the  case  I'P' 
of  a  company  registered  in  pursuance  of  that  Part. 

(2.)  On  registration  in  pursuance  of  this  section  the  registrar  shall  close  the 
former  registration  of  the  company,  and  may  dispense  with  the  delivery  to  him  of 
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copies  of  any  documents  with  copies  of  which  lie  was  furnished  on  the  occasion  of 
the  original  registration  of  the  company,  but,  save  as  aforesaid,  the  registration 
shall  take  place  in  the  same  manner  and  shall  have  effect  as  if  it  were  the  first 
registration  of  the  company  under  this  Act,  and  as  if  the  proW-jious  of  the  Acts 
under  which  the  company  was  previously  registered  and  regulated  had  been 
contained  in  different  Acts"  of  Parliament  from  those  under  which  the  company  is 
registered  as  a  limited  company. 
S.  .)  of  1871*.  58.  An  imlimited  company  having  a  share  capital  may,  by  its  resolution  for 
Power  (jf  registration  as  a  limited  company  in  pursuance  of  this  Act,  do  either  or  both  of  the 

unlimited  following  things,  namely :—  „.        ,  ..  ,   v     ■  ■        .l 

company  to  (a)  Increase  the  nominal  amount  of  its  share  capital  by  increasing  the  nominal 

provide  for  amount  of  each  of  its  sliares,  but  subject  to  the  condition  that  no  part  of 

reserve  share  the  increased  capital  shall  be  capable  of  being  called  up  except  in  the 

capital  on  re-  event  and  for  the  purposes  of  the  company  being  wound  up  ; 

reo-istration.  (b)  Provide  that  a  specified  portion  of  its  uncalled  share  capital  shall  not  be 

°  '  capable  of  being  called  up  except  in  the  event  and  for  the  purposes  of  the 

(company  being  wound  up. 


S.  5  of  1879. 
E.esei-\'e 
liability  of 
limited 
company . 
pp.  589,  1127 

S8.4, 7of  1867. 
Limited 
company  may 
have  direc- 
tors with 
unlimited 
liability. 


S.  8  of  1867. 
Special 
resolution  of 
limited  com- 
pany making 
liability  of 
directors 
unlimited. 


Reserve  Liability  of  Limited  Company. 

59.  A  limited  company  may  by  special  resolution  determine  that  any  portion  of 
its  share  capital  which  has  not  been  already  called  up  shall  not  be  capable  of  being 
called  up,  except  in  the  event  and  for  the  purposes  of  the  company  being  wound  up, 
and  thereupon  that  portion  of  its  share  capital  shall  not  be  capable  of  being  called 
up  except  in  the  event  and  for  the  purposes  aforesaid. 

Unlimited  Liability  of  Directors. 

60. — (1.)  In  a  limited  company  the  liability  of  the  directors  or  managers,  or  of 
the  managing  director,  may,  if  so  provided  by  the  memorandum,  be  unlimited. 

(2.)  In  a  limited  company  in  which  the  liability  of  a  director  or  manajrer  is 
unlimited,  the  directors  or  managers  of  the  company  (if  any),  and  the  member  who 
proposes  a  person  for  election  or  appointment  to  the  office  of  director  or  manager, 
shall  add  to  that  proposal  a  statement  that  the  liability  of  the  person  holdiug  that 
office  will  be  unlimited,  and  the  promoters,  directors,  managers,  and  secretary  (if 
any)  of  the  company,  or  one  of  them,  shall,  before  the  person  accepts  the  office  or 
acts  therein,  give  him  notice  in  writing  that  his  liability  will  be  unlimited. 

(3.)  If  any  director,  manager,  or  proposer  makes  default  in  adding  such  a  state- 
ment, or  if  any  promoter,  du-ector,  manager,  or  secretary  makes  default  in  giving 
such  a  notice,  he  shall  be  liable  to  a  fine  not  exceeding  one  hundred  pounds,  and 
shall  also  be  liable  for  any  damage  which  the  person  so  elected  or  appointed  may 
sustain  from  the  default,  but  the  liability  of  the  person  elected  or  appointed  shall 
not  be  affected  by  the  default. 

61. — (I.)  A  limited  company,  if  so  authorized  by  its  articles,  may,  by  special 
resolution,  alter  its  memorandum  so  as  to  render  unlimited  the  liability  of  its 
du-ectors,  or  managers,  or  of  any  managing  director. 

(2.)  Upon  the  confirmation  of  any  such  special  resolution,  the  provisions  thereof 
shall  be  as  valid  as  if  they  had  been  originally  contained  in  the  memorandum  ;  and 
a  copy  thereof  shall  be  embodied  in  or  annexed  to  every  copy  of  the  memorandum 
issued  after  the  confirmation  of  the  resolution. 

(3.)  If  a  company  makes  default  in  complying  with  the  requirements  of  this 
section,  it  shall  be  liable  to  a  fine  not  exceeding  one  pound  for  each  copy  in  respect 
of  which  default  is  made  ;  and  every  director  or  manager  of  the  company  who 
knowingly  and  wiKuUy  authorizes  or  permits  the  default  shall  be  liable  to  the  like 
penalty. 


PART  III. 

Management  and  Administration. 

Office  and  Name. 

S.  39  of  18C2.       62. — -(1.)  Eveiy   company   shall  have   a   registered    office, 
Registered         munications  and  notices  may  be  addi-essed. 


to  which   all   com- 
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(2.)  Kotice  of  the  situation  of  the  registered  office,  and  of  any  change  therein,   office  of 
«hall  be  given  to  the  registrar  of  companies,  who  shall  record  the  same.  company. 

(3.)  If  a  company  carries  on  business  without  complying  with  the  requirements  p    35 
of  this  section  it  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day 
during  which  it  so  carries  on  business. 

63.— (I.)  Every  limited  company —  iS.  41  of  1862. 

(a)  shall  paint  or  affix,  and  keep  painted  or  affixed,  its  name  on  the  outside  of  Publication 

every  office  or  place  in  which  its  business  is  carried  on,  in  a  conspicuous  ^f  name  by 

position,  in  letters  easily  legible  :  a  limited 

(b)  shall  have  its  name  engraven  in  legible  characters  on  its  seal  :  company. 

(c)  shall  have  its  name  mentioned  in  legible  characters  in  all  notices,  advertise- 

ments, and  other  official  publications  of  the  company,  and  in  all  bills  of 

exchange,    promissory    notes,    eudorsements,    cheques,    and   orders  for 

money  or  goods  purpcjrting  to  be  signed  by  or  on  behalf  of  the  company, 

and  in  all  bills  of  parcels,  invoices,  receipts,  and  letters  of  credit  of  the 

company. 

(2.)  If  a  limited  company  does  not  paint  or  affix,  and  keep  painted  or  affixed , 

its  name  in  manner  directed  by  this  Act,  it  shall  be  liable  to  a  fine  not  exceeding 

five  pounds  for  not  so  painting  or  affixing  its  name,  and  for  every  day  during  which 

its  name  is  not  so  kept  painted  or  affixed,  and  every  director  and  manager  of  the 

company  who  knowingly  and  wilfully  authorizes  or  permits  the  default  shaU  be 

liable  to  the  like  penalty. 

(3.)  If  any  director,  manager,  or  officer  of  a  limited  company,  or  any  person  on 
its  behalf,  uses  or  authorizes  the  use  of  any  seal  purporting  to  be  a  seal  of  the 
company  whereon  its  name  is  not  so  engraven  as  aforesaid,  or  issues  or  authorizes 
the  issue  of  any  notice,  advertisement,  or  other  official  publication  of  the  company, 
or  signs  or  authorizes  to  be  signed  on  behalf  of  the  company  any  bill  of  exchange, 
promis.'-ory  note,  endorsement,  cheque,  order  for  money  or  goods,  or  issues  or 
authorizes  to  be  issued  any  bill  of  parcels,  invoice,  receipt,  or  letter  of  credit  of  the 
company,  wherein  its  name  is  not  mentioned  in  manner  aforesaid,  he  shall  be  Uable 
to  a  fine  not  exceeding  fifty  pounds,  and  shall  further  be  personally  liable  to  the 
holder  of  any  such  bill  of  exchange,  promissory  note,  cheque,  or  order  for  money  or 
goods,  for  the  amount  thereof,  unless  the  same  is  duly  paid  by  the  company. 

Meetings  and  Froceedings. 

Q4_ i\\  j^  general  meeting  of  eveiy  company  shall  be  held  once  at  the  least  in  S.  24  of  1907. 

every  calendar  year,  and  not  more  than  fifteen  months  after  the  holding  of  the  last  Annual 
preceding  general  meeting,  and.  if  not  so  held,  the  company  and  every  director,  general 
manager,  secretary,  and  other  officer  of  the  company,  who  is  knowingly  a  party  to  meeting, 
the  default,  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds.  _  ggg 

(2.)  When  default  has  been  made   in   holding  a  meeting  of   the   company  in  >■ " 
accordance  with  the  provisions  of  this  section,  the  Couit  may,  on  the  application 
of  any  member  of  the  company,  call  or  direct  the  calling  of  a  general  meeting  of  the 

65.— (1.)  Every  company  limited  by  shares  and  registered  on  or  after  the  first  S.  12  of  1900. 
•day  of  January  nineteen  hundred  and  one  shaU,  within  a  period  of  not  less  than  one  First  statu- 
month  nor  more  than  three  mtjnths  from  the  date  at  which  the  company  is  entitled  tory  meeting 
to  commence  business,  hold   a   general  meeting  of  the  members  of  the  company  of  company, 
which  shall  be  called  the  statutory  meeting.  ,  .  ^   ,,  ,.        p.  690 

(2  )  The  directors  shall,  at  least  seven  days  before  the  day  on  which  the  meeting 
is  held,  forward  a  report  (in  this  Act  called  "the  statutory  report")  to  every 
member  of  the  company  and  to   every  other  person  entitled   under  this  Act  to 

(3  )  The  statutory  report  shall  be  certified  by  not  less  than  two  directors  of  the 
company,  or.  where  there  are  less  than  two  directors,  by  the  sole  director  and 
manager,  and  shall  state—  ,    ,.    .        .,.         ,  n  *<.   i       *  n 

(a)  the  total  number  of  shares  allotted,  distinguishing  shares  aUotted  as  fuUy  or 

partly  paid  up  otherwise  than  in  cash,  and  stating  in  the  case  of  shares 
partly  paid  up  the  extent  to  which  they  are  so  paid  up,  and  in  either  case 
the  consideration  for  which  they  have  been  allotted  ; 

(b)  the  total  amount  of  cash  received  by  the  company  in  respect  of  all  the  shares 

allotted,  distinguished  as  aforesaid  ; 
<c)  an  abstract  of  the  receipts  of  the  company  on  account  of  its  capital,  whether 
from  shares  or  debentures,  and  of  the  payments  made  thereout,  up  to  a 
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S.  13  of  1900. 
Convening  of 
extraordinary- 
general 
meeting  on 
requisition, 
p.  690 


S.  52  of  1862, 
Provisions  as 
to  meetings 
and  votes, 
p.  1098 


date  within  seven  days  of  the  date  of  the  report,  exhibiting  under  distinc- 
tive headings  the  receipts  of  the  company  from  shares  and  debentures  and 
other  sources,  the  payments  made  thereout,  and  particulars  concerning  the 
balance  remaining  in  hand,  and  an  account  or  estimate  of  the  preliminary 
expenses  of  the  company  : 

(d)  the  names,   addresses,  and  descriptions  of  the  directors,  auditors  (if  any), 

managers  (if  any),  and  secretary  of  the  company  ;  and 

(e)  the  particulars  of  any  contract,  the  modification  of  which  is  to  be  submitted 

to  the  meeting  for  its  approval  together  with  the  particulars  of  the  modi- 
fication or  proposed  modification. 

(4.)  The  statutory  report  shall,  so  far  as  it  relates  to  the  shares  allotted  by  the 
company,  and  to  the  cash  received  in  respect  of  such  shares,  and  to  the  receipts  and 
payments  of  the  company  on  capital  account,  be  certified  as  correct  by  the  auditors, 
if  any,  of  the  company. 

(5.)  The  directors  shall  cause  a  copy  of  the  statutory  report,  certified  as  by  this 
section  required,  to  be  filed  with  the  registrar  of  companies  forthwith  after  the 
sending  thereof  to  the  members  of  the  company. 

(6.)  The  dii-ectors  shaU  cause  a  list  showing  the  names,  descriptions,  and 
addresses  of  the  members  of  the  company,  and  the  number  of  shares  held  by  them 
respectively,  to  be  produced  at  the  commencement  of  the  meeting,  and  to  remain 
open  and  accessible  to  any  member  of  the  company  during  the  continuance  of  the 
meeting. 

(7.)  The  members  of  the  company  present  at  the  meeting  shall  be  at  liberty  to 
discuss  any  matter  relating  to  the  formation  of  the  company,  or  arising  out  of  the 
statutory  report,  whether  previous  notice  has  been  given  or  not,  but  no  resolution 
of  which  notice  has  not  been  given  in  accordance  with  the  articles  may  be  passed. 

(8.)  The  meeting  may  adjoiu-n  from  time  to  time,  and  at  any  adjourned  meeting 
any  resolution  of  which  notice  has  been  given  in  accordance  with  the  articles,  either 
before  or  subsequently  to  the  former  meeting,  may  be  passed,  and  the  adjourned 
meeting  shall  have  the  same  powers  as  an  original  meeting. 

(9.)  If  a  petition  is  presented  to  the  Court  in  manner  provnded  by  Part  IV.  of 
this  Act  for  winding  up  the  company  on  the  ground  of  default  in  filing  the  statutory 
report  or  in  holding  the  statutory  meeting-,  the  Court  may,  instead  of  directing  that 
the  company  be  wound  up,  give  directions  for  the  statutory  report  to  be  filed  or  a 
meeting  to  be  held,  or  make  such  other  order  as  may  be  just. 

(10.)  The  provisions  of  this  section  as  to  the  forwarding  and  filing  of  the  statutory 
report  shall  not  apply  in  the  case  of  a  private  company. 

66. —  (1.)  Notwithstanding  anything  in  the  articles  of  a  company,  the  directors 
of  a  company  shall,  on  the  requisition  of  the  holders  of  not  less  than  one-tenth  of 
the  issued  share  capital  of  the  company  upon  which  all  calls  or  other  sums  then 
due  have  been  paid,  forthwith  proceed  to  convene  an  extraordinary  general  meeting 
of  the  company. 

(2.)  The  requisition  must  state  the  objects  of  the  meeting,  and  must  be  signed  by 
the  requisitionists  and  deposited  at  the  registered  office  of  the  company,  and  may 
consist  of  several  documents  in  like  form,  each  signed  by  one  or  more  requisitionists. 

(3.)  If  the  directors  do  not  proceed  to  cause  a  meeting  to  be  held  within  twenty- 
one  days  from  the  date  of  the  requisition  being  so  deposited,  the  requisitionists,  or 
a  majority  of  them  in  value,  may  themselves  convene  the  meeting,  but  any  meeting 
so  convened  shall  not  be  held  after  three  months  from  the  date  of  the  deposit. 

(4.)  If  at  any  such  meeting  a  resolution  requiring  confirmation  at  another 
meeting  is  passed,  the  directors  shall  forthwith  convene  a  further  extraordinary 
general  meeting  for  the  purpose  of  considering  the  resolution  and,  if  thought  fit, 
of  confirming  it  as  a  special  resolution  ;  and,  if  the  directors  do  not  convene  the 
meeting  within  seven  days  from  the  date  of  the  passing  of  the  first  resolution, 
the  requisitionists,  or  a  majority  of  them  in  value,  may  themselves  convene  the 
meeting. 

(5.)  Any  meeting  convened  under  this  section  by  the  requisitionists  .shall  be 
convened  in  the  same  manner,  as  nearly  as  possible,  as  that  in  which  meetings  are 
to  be  convened  by  directors. 

67.  In  default  of,  and  subject  to,  any  regulations  in  the  articles — 

(i)  A  meeting  of  a  company  may  be  called  by  seven  days'  notice  in  writing, 
served  on  every  member  in  manner  in  which  notices  are  required  to  be 
served  by  Table  A.  in  the  First  Schedule  to  this  Act  : 
(ii)  Five  members  may  call  a  meeting : 
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(iii)  Any  person  elected  by  the  members  present  at  a  meeting  may  be  chairman 

thereof : 
(iv)  Every  member  shall  have  one  vote.  *  c   ,,    +-iQnr 

68  A  company  which  is  a  member  of  another  company  may,  by  resolution  of  S.24oil907. 
the  directors,  authorize  any  of  its  officials  or  any  other  person  to  act  as  its  repre-  Kepr^entetion 
sentative  at  any  meeting  of  that  other  company,  and  the  person  so  authorised  shall  ^^ --P™ 
be  entitled  to  exercise  the  same  powers  on  behalf  of  the  company  which  he  repre-  ^^^^^  companies 
sents  as  if  he  were  an  individual  shareholder  of  that  other  company.  of  wluch  they 

69  -(1.)  A  resolution  shall  be  an  extraordinary  resolution  when  it  has  been  -e  members, 
massed  bv  a  maiority  of  not  less  than  three-fourths  of  such  members  entitled  to  Ss.  51,  129  of 
?ote  as  are  pT'sent  L  person  or  by  proxy  (where  proxies  are  allowed)   at  a  general  1862. 
meeting  of  which  notice  specifying  the  intention  to  propose  the  resolution  as  an  Definitions  of 
extraordinary  resolution  has  been  duly  given.  _  extraordinary 

(2  )  A  resolution  shall  be  a  special  resolution  when  it  has  been—  and  special 

(a)  passed  in  manner  required  for  the  passing  of  an  extraordinary  resolution  ;  resolution. 

(b)  con&med  by  a  majority  of  such  members  entitled  to  vote  as  are  present  in  P- 

person  or  by  proxy  (where  proxies  are  allowed)  at  a  subsequent  general 

meeting,  of  which  notice  has  been  duly  given,  and  held  after  an  interval 

of  not  less  than  fourteen  days,  nor  more  than  one  month,  trom  the  date 

of  the  first  meeting.  .         ,     -..  a  *■     v.^ 

(3  )  At  any  meeting  at  which  an  extraordinary  resolution  is  submitted  to   be 

passed  or  a  special  resolution  is  submitted  to  be  passed  or  confirmed,  a  declaration 

of  the  chairman  that  the  resolution  is  carried  shaU,  unless  a  poll  is  demanded,  be 

conclusive  evidence  of  the  fact  without  proof  of  the  number  or  proportion  of  the 

votes  recorded  in  favoui-  of  or  against  the  resolution.  ,     -^^  j   ^.^  i,„ 

f4  )  At  any  meeting  at  which  an  extraordinary  resolution  is  submitted  to   be 

passed  or  a  special  resolution  is  submitted  to  be  passed  or  confirmed- a  poll  may  be 

demanded,  if  demanded  by  three  persons  for  the  time  bemg  entitled  according  to 

the  articles  to  vote,  unless  the  articles  of  the  company  require  a  demand  by  such 

number  of  such  persons,  not  in  any  case  exceeding  five,  as  may  be  specified  m  the 

(5  /when  a  poll  is  demanded  in  accordance  with  this  section,  m  computing  the 
majority  on  the  poll  reference  shall  be  had  to  the  number  of  votes  to  which  each 
member  is  entitled  by  the  articles  of  the  company.  ,    n  ■■      i  i  +^  i.„ 

(6  )  For  the  purposes  of  this  section  notice  of  a  meetmg  shall  be  deemed  to  be 
duly  given  and  the  meeting  to  be  duly  held  when  the  notice  is  given  and  the 
meeting  held  in  manner  provided  by  the  articles.  i   .•         -u  n  ^uu;„   S    53  of  1862. 

70  -(1)    A  copy  of  every  special  and   extraordmaiy  resolution  shall  withm  »•  ^^  oi  loo.. 
fifteen  days  from  the  confirmation  of  the  special  resolution   or  from  the  passmg  of  Registration 
Se  extraordmary  resolution,  as  the  case  may  be,  be  printed  and  forwarded  to  the  and  copies 
re°-istrar  of  companies,  who  shall  record  the  same.  .,  oi  special 

(2  )   Where  articles  have  been  registered,  a  copy  of  every  special  resolution  for  resolutions, 
the  time  being  in  force  shall  be  embodied  in  or  annexed  to  every  copy  of  the  articles  pp.  613,  614 
issued  aftpr  the  confirmation  of  the  resolution.  •  i         i   i.- 

(3  )  Where  articles  have  not  been  registered,  a  copy  of  every  special  resolution 
shall  be  forwarded  in  print  to  any  member  at  his  request,  on  payment  of  one 
shillinu- or  such  less  sum  as  the  company  may  direct. 

(4  )  If  a  company  makes  default  in  printing  or  forwardmg  a  copy  of  a  special 
or  extraordinary  resolution  to  the  registrar  it  shall  be  liable  to  a  fine  not  exceedmg 
two  pounds  for  every  day  during  which  the  default  contmues. 

(5  )  If  a  company  makes  default  in  embodying  m  or  annexing  to  a  copy  ot  its 
articles  or  in  forwarding  in  print  to  a  member  when  requii-ed  by  this  section  a  copy 
of  a  special  resolution,  it  shall  be  Uable  to  a  fine  not  exceeding  one  pound  tor  each 
copy  in  respect  of  which  default  is  made.  .  ™n;„ii„ 

(6  ^  Every  director  and  manager  of  a  company  who  knowingly  and  wiltuUy 
authorizes  or  permits  any  default  by  the  company  in  complying  with  the  require- 
ments of  this  section  shall  be  liable  to  the  like  penalty  as  is  imposed  by  this  section 

""^^Jt^rfE^'^ery'X-y "shall  cause  minutes   of   aU   proceedings   of   general  S.  67  of  1862. 
meetings  and  (where  there  are  directors  or  managers)  of  its  dii-ectors  or  managers  Minutes  of 
to  be  entered  in  books  kept  for  that  purpose.  proceedings 

(2  1  Anv  such  minute  if  purporting  to  be  signed  by  the  chairman  of  the  meeting  ^f  meetings 
at  which  the  proceedings  were  had,  or  by  the  chairman  of  the  next  succeeding  and  directors, 
meeting,  shall  be  evidence  of  the  proceedings.  p    -745 
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(3.)  Until  the  contrary  is  proved,  every  general  meeting  of  the  company  or 
meeting  of  directors  or  managers  in  respect  of  the  proceedings  whereof  minutes  have 
been  so  made  shall  be  deemed  to  have  been  duly  held  and  convened,  and  all  pro- 
ceedings had  thereat  to  have  been  duly  had,  and  all  appointments  of  directors, 
managers,  or  liquidators,  shall  be  deemed  to  be  valid. 


«.  2  of  1900. 
Restrictiors 
on  appoint- 
ment or 
advertisement 
of  director. 
p.  6 


S.  3  of  1900. 
Qualification 
of  director. 
p.  718  ft  seq. 


S.  67  of  1862. 
Validity  of  acts 
of  directors. 

p.  743 

S.  45  of  1862. 
List  of 
directors  to 
be  sent  to 
registrar. 
p.  607 


Appointnitmf ,  Qualijicatio/),  S^-c.  of  Directors. 

72,_(1.)  A  person  shall  not  be  capable  of  being  appointed  director  of  a  company 
by  the  articles,  and  shall  not  be  named  as  a  director  or  proposed  director  of  a  com- 
pany  in  any  prospectus  issued  by  or  on  behalf  of  the  company,  or  in  any  statement 
in  lieu  of  prospectus  filed  by  or  on  behalf  of  a  company,  unless,  before  the  regis- 
tration of  the  articles  or  the  publication  of  the  prospectus,  or  the  filing  of  the 
statement  in  lieu  of  prospectus,  as  the  case  may  be,  he  has  by  himself  or  by  his 
agent  authorized  in  writing — 

(i)  Signed  and  filed  with  the  registrar  of  companies  a  consent  in  -svriting  to  act 

as  such  director ;  and 
(ii)  Either  signed  the  memorandum  for  a  number  of  shares  not  less  than  his 
qualification  (if  any),  or  signed  and  filed  with  the  registrar  a  contract  in 
writing  to  take  from  the  company  and  pay  for  his  qualification  shares 
(if  any). 

(2.)  On  the  application  for  registration  of  the  memorandum  and  articles  of  a 
company  the  applicant  shall  deliver  to  the  registrar  a  list  of  the  persons  who  have 
consented  to  be  directors  of  the  company,  and,  if  this  list  contains  the  name  of  any 
person  who  has  not  so  consented,  the  applicant  shall  be  liable  to  a  fine  not  exceeding 
fifty  pounds.  ,       > 

(3.)  This  section  shall  not  apply  to  a  private  company  nor  to  a  prospectus  issreras. 
by  or  on  behalf  of  a  company  after  the  expiration  of  one  year  from  the  dat^ied  eBft- 
which  the  company  is  entitled  to  commence  business.  Tae 

73.— (1.)  Without  prejudice  to  the  restrictions  imposed  by  the  last  f oregoiof  lUt 
section,  it  shall  be  the  duty  of  every  director  who  is  by  the  regulations  of  (-y  nrt^ 
company  required  to  hold  a  specified  share  qualification,  and  who  is  not  alreaot 
qualified,  to  obtain  his  qualification  within  two  months  after  his  appointment,  ci  t'- 
such  shorter  time  as  may  be  fixed  by  the  regulations  of  the  company. 

(2.)  The  office  of  director  of  a  company  shall  be  vacated,  if  the  director  does 
not  within  two  mouths  from  the  date  of  his  appointment,  or  within  such  shorter 
time  as  may  be  fixed  by  the  regulations  of  the  company,  obtain  his  qualification, 
or  if  after  the  expiration  of  such  period  or  shorter  time  he  ceases  at  any  time  to 
hold  his  qualification;  and  a  person  vacating  office  under  this  section  shall  be 
incapable  of  being  re-appointed  director  of  the  company  until  he  has  obtained  his 
qualification. 

(3.)  If  after  the  expiration  of  the  said  period  or  shorter  time  any  unqualified 
person  acts  as  a  director  of  the  company,  he  shall  be  liable  to  a  fine  not  exi-eeding 
five  pounds  for  every  day  between  the  expiration  of  the  said  period  or  shorter  time 
and  the  last  day  on  which  it  is  proved  that  he  acted  as  a  director. 

74.  The  acts  of  a  director  or  manager  shall  be  valid  notwithstanding  any 
defect  that  may  afterwards  be  discovered  in  his  appointment  or  qualification. 

75. — (1.)  Every  company  shall  keep  at  its  registered  office  a  register  containing 
the  names  and  addres^ses  and  the  occtipations  of  its  directors  or  managers,  and 
send  to  the  Registrar  of  Companies  a  copy  thereof,  and  from  time  to  time  notify 
to  the  registrar  any  change  among  its  directors  or  managers. 

(2.)  If  default  is  made  in  compliance  with  this  section,  the  company  shall  be 
liable  to  a  fine  not  exceeding  five  pounds  'for  every  day  during  which  the  default 
continues  ;  and  every  director  and  manager  of  the  company  who  knowingly  and 
wilfully  authorizes  or  permits  the  default  shall  be  liable  to  the  like  penalty. 


S.  37  of  1867. 
Form  of 
contracts. 
p.  333  ft  stq. 


76.— (1. 


Contracts,  ^-c. 
Contracts  on  behalf  of  a  company  may  be  made  as  follows  (that  is  to 


say; 


Any  contract  which  if  made  between  private  persons  w^ould  be  by  law 
required  to  be  in  writing,  and  if  made  according  to  English  law  to  be 
under  seal,  may  be  made  on  behalf  of  the  company  in  writing  under 
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the   common  seal  of  the  company,   and  may  in  the  same  manner  be 
varied  or  discharged : 
(ii)  Any  contract  which  if  made  between  private   persons  would   be  by  law 
required  to  be  in  writing,  signed  by  the  parties  to  be  charged  therewith, 
may  be   made   on  behalf    of  the    company  in   writing  signed  by  any 
person  acting  under  its  authority,  express  or  implied,  and  may  in  the 
same  manner  be  varied  or  discharged : 
(iii)  Any  contract  which   if   made  between  private  persons  would  by  law  bo 
valid  although  made  by  parol  only,  and  not  reduced  into  writing,  may 
be  made  by  parol  on  behalf  of  the  company  by  any  person  acting  under 
its   authority,  express   or  implied,  and  may  in   the   same  manner  be 
varied  or  discharged. 
(2.)  AU  contracts  made  according  to  this  section  shall  be  effectual  in  law,  and 
shall  bind  the  company  and  its  successors  and  all  other  parties  thereto,  their  heirs, 
executors,  or  administrators  as  the  case  may  be. 

(3.)  Any  deed  to  which  a  company  is  a  party  shall  be  held  to  be  validly  executed 
in  Scotland  on  behalf  of  the  company  if  it  is  executed  in  terms  of  the  provisions 
of  this  Act  or  is  sealed  with  the  common  seal  of  the  company  and  subscribed  on 
behalf  of  the  company  by  two  of  the  directors  and  the  secretary  of  the  company, 
and  such  subscription  on  behalf  of  the  company  shall  be  equally  binding  whether 
attested  by  witnesses  or  not. 

77.  A  bill  of  exchange  or  promissory  note  shall  be  deemed  to  have  been  made,  S.  47  of  1862. 
accepted,  or  endorsed  on  behalf  of  a  company  if  made,  accepted,  or  endorsed  in  Bills  of  exchange- 
the  name  of,  or  by  or  on   behalf  or  on   account  of,  the    company  by  any  person  and  promissory 
acting  under  its  authority.  J 

78.  A  company  may,  by  writing  under  its  common  seal,  empower  any  person,   S.  55  of  18G2. 
either  generally  or  in  respect  of  any  specified  matters,  as  its  attorney,  to  execute  Execution  of 
deeds  on  its  behalf  in  anyplace  not  situate  iu  the  United  Kingdom;  and  every  deeds  abroad, 
deed  signed  by  such  attorney,  on  behalf  of  the  company,  and  under  his  seal,  shall        p^g^ 

biud  the  company,  aud  have  the  same  effect  as  if  it  were  under  its  common  seal.        ^" 

79, — (1.)  A   company    whose   objects   require   or   comprise   the   transaction   of  Act  of  1862. 
business  in  foreign  countries  may,  if  authorized  by  its  articles,  have  for  use  in  any  Power  for 
territory,  district,   or  place  not  situate  in  the  United  Kingdom,   an  official  seal,   company  U> 
which  shnll  be  a  facsimile  of  the  common  seal  of  the  company,  with  the  addition  have  official 
on  its  face  of  the  name  of  every  territory,  district,  or  place  where  it  is  to  be  used,     seal  for  use 

(2.)  A  company  having  smh  an  offi'-ial  seal  may,  by  writing  under  its  common  abroad, 
seal,  authorize  any  person  appointed  for  the  purpose  in  any   territory,  district,  or        ^^^ 
place  not  situate  in  the  United  Kingdom,  to  affix  the  same  to  any  deed  or  other 
document  to  which  the  company  is  party  in  that  territory,  district,  or  place. 

(3.)  The  authority  of  auy  such  agent  shall,  as  between  the  compaay  and  any 
person  dealing  with  the  agent,  continue  during  the  period,  if  any,  mentioned  in 
the  instrument  conferring  the  authority,  or  if  no  period  is  there  mentioned,  then 
until  notice  of  the  revocation  or  determination  of  the  agent's  authority  has  been 
given  to  the  person  dealing  with  him. 

(4.)  The  person  affixing  any  such  official  seal  shall,  by  writing  under  his  hand, 
on  the  deed  or  other  document  to  which  the  seal  is  affixed,  certify  the  date  and 
place  of  affixing  the  same. 

(5.)  A  deed  or  other  document  to  which  an  official  seal  is  duly  affixed  shall  bind 
the  company  as  if  it  had  been  sealed  with  the  common  seal  of  the  company. 

Prospectus 

80. — (1.)  Every  prospectus  issued  by  or  on  behalf  of  a  company  or  in  relation  S.  9  of  1900, 
to  any  intended  company  shall  be  dated,  and  that  date  shall,  unless  the  contrary  s.  3  of  1907. 
be  proved,  be  taken  as  the  date  of  publication  of  the  prospectus.  _  Filing  of 

(2.)  A  copy  of  every  such  prospectus,  sigued  by  every  person  who  is  named  prospectus, 
therein  as  a  director  or  proposed  director  of  the  company,  or  by  his  agent  authorized        ^^q 
in  writing,  shaU  be  filed   for  registration  with  the  registrar  of  companies  on   or  '^' 
before  the  date  of  its  publication,  and  no  such  prospectus  shall  be  issued  until 
a  copy  thereof  has  been  so  filed  for  registration. 

(3.)  The  registiar  shall  not  register  any  prospectus  unless  it  is  dated,  and  the 
copy  thereof  siirned,  in  manner  required  by  this  section. 

(4.)  Every  prospectus  shall  state  on  the  face  of  it  that  a  copy  has  been  filed  for 
registration  as  required  by  this  section. 
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S.  10  of  1900, 
s.  2  of  1907. 
Specific 
requirements 
as  to  par- 
ticulars of 
prospectus, 
p.  167 


(5.)  If  a  prospectus  is  issued  without  a  copy  thereof  being  so  filed,  the  company, 
and  every  person  who  is  knowingly  a  party  to  the  issue  of  the  prospectus,  shall  be 
liable  to  a  fine  not  exceeding  five  pounds  for  every  day  from  the  date  of  the  issue 
of  the  prospectus  until  a  copy  thereof  is  so  filed. 

81. — (1.)  Every  prospectus  issued  by  or  on  behalf  of  a  company,  or  by  or  on 
behalf  of  any  person  who  is  or  has  been  engaged  or  interested  in  the  formation  of 
the  company,  must  state — 

(a)  The  contents  of  the  memorandum,  with  the  names,  descriptions,  and  addresses 

of  the  signatories,  and  the  number  of  shares  subscribed  for  by  them  respec- 
tively ;  and  the  number  of  founders  or  management  or  deferred  shares, 
if  any,  and  the  nature  and  extent  of  the  interest  of  the  holders  in  the 
property  and  profits  of  the  company  ;  and 

(b)  the  number  of  shares,  if  any,  fixed  by  the  articles  as  the  qualification  of  a 

director,  and  any  provision  in  the  articles  as  to  the  remuneration  of  the 
directors ;  and 

(c)  the  names,  descriptions,  and  addresses  of  the  directors  or  proposed  directors  ; 

and 

(d)  the  minimum  subscription  on  which  the  directors  may  proceed  to  allotment, 

and  the  amount  payable  on  application  and  allotment  on  each  share ; 
and  in  the  case  of  a  second  or  subsequent  ofl'er  of  shares,  the  amount 
offered  for  subscription  on  each  previous  allotment  made  within  the  two 
preceding  years,  and  the  amount  actually  allotted,  and  the  amount,  if 
any,  paid  on  the  shares  so  allotted  ;  and 

(e)  the  number  and  amount  of  shares  and  debentures  which  within  the  two  pre- 

ceding years  have  been  issued,  or  agreed  to  be  issued,  as  fully  or  partly  paid 
up  otherwise  than  in  cash,  and  in  the  latter  ciise  the  extent  to  which  they  are 
so  paid  up,  and  in  either  case  the  consideration  for  which  those  shares  or 
debentures  have  been  issued  or  are  proposed  or  intended  to  be  issued  ;  and 

(f )  the  names  and  addresses  of  the  vendors  of  any  property  purchased  or  acquired 

by  the  company,  or  proposed  so  to  be  purchased  or  acquired,  which  is  to 
be  paid  for  wholly  or  partly  out  of  the  proceeds  of  the  issue  offered  for 
subscription  by  the  prospectus,  or  the  purchase  or  acquisition  of  which 
has  not  been  completed  at  the  date  of  issue  of  the  prospectus,  and  the 
amount  payable  in  cash,  shares,  or  debentures,  to  the  vendor,  and  where 
there  is  more  than  one  separate  vendor,  or  the  company  is  a  sub -purchaser, 
the  amount  so  payable  to  each  vendor  :  Provided  that  where  the  vendors 
or  any  of  them  are  a  firm  the  members  of  the  firm  shidl  not  be  treated  as 
separate  vendors ;  and 

(g)  the  amount  (if  any)  paid  or  payable  as  purchase-money  in  cash,  shares,  or 

debentures,  for  any  such  property  as  aforesaid,  specifying  the  amount  (if 
any)  payable  for  goodwill ;  and 

(h)  the  amount  (if  any)  paid  within  the  two  preceding  years,  or  payable,  as  com- 
mission for  subscribing  or  agreeing  to  subscribe,  or  procuring  or  agreeing 
to  procure  subscriptions,  for  any  shares  in,  or  debentures  of,  the  company, 
or  the  rate  of  any  such  commission  :  Provided  that  it  shall  not  be  neces- 
sary to  state  the  commission  payable  to  sub-underwriters  ;  and 

(i)  the  amount  or  estimated  amount  of  preliminary  expenses  ;  and 

(j)  the  amount  paid  within  the  two  preceding  years  or  intended  to  be  paid  to  any 
promoter,  and  the  consideration  for  any  such  payment ;  and 

(k)  the  dates  of  and  parties  to  every  material  contract,  and  a  reasonable  time  and 
place  at  which  any  material  contract  or  a  copy  thereof  may  be  inspected  : 
Provided  that  this  requirement  shall  not  apply  to  a  contract  entered  into 
in  the  ordinary  course  of  the  business  carried  on  or  intended  to  be  carried 
on  by  the  company,  or  to  any  contract  entered  into  more  than  two  years 
before  the  date  of  issue  of  the  prospectus  ;  and 

(1)  the  names  and  addresses  of  the  auditors  (if  any)  of  the  company  ;  and 
(m)  fuU  particulars  of  the  nattu-e  and  extent  of  the  interest  (if  any)  of  every 
director  in  the  promotion  of,  or  in  the  property  proposed  to  be  acquired  by, 
the  company,  or,  where  the  interest  of  such  a  director  consists  in  being  a 
partner  in  a  firm,  the  nature  and  extent  of  the  interest  of  the  firm,  with  a 
statement  of  all  sums  paid  or  agreed  to  be  paid  to  him  or  to  the  firm  in 
cash  or  shares  or  otherwise  by  any  person  either  to  induce  him  to  become, 
or  to  qualify  him  as,  a  dii'ector,  or,  otherwise  for  services  rendered  by  him 
or  by  the  firm  in  connexion  with  the  promotion  or  formation  of  the 
company  ;  and 
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(n)  where  the  company  is  a  company  having  shares  of  more  than  one  class,  the 

right  of  voting  at  meetings  of  the  company  conferred  by  the  several  classes 

of  shares  respectively. 

(2.)  For  the  purposes  of  this  section  every  person  shall  be  deemed  to  be  a  vendor 

•who  has  entered  into  any  contract,  absolute  or  conditional,  for  the  sale  or  purchase, 

or  for  any  option  of  purchase,  of  any  property  to  be  acquired  by  the  company,  in 

any  case  where — 

(a)  the  purchase-money  is  not  fully  paid  at  the  date  of  issue  of  the  prospectus  ; 

or 

(b)  the  purchase-money  is  to  be  paid  or  satisfied  wholly  or  in  part  out  of  the 

proceeds  of  the  issue  offered  for  subscription  by  the  prospectus ;  or 

(c)  the  contract  depends  for  its  validity  or  fullilment  on  the  result  of  that  issue. 
(3.)  Where  any  of  the  property  to  be  acquired  by  the  company  is  to  be  taken  on 

lease,  this  section  shall  apply  as  if  the  expression  "vendor"  included  the  lessor, 
and  the  expression  ' '  purchase  -  money  "  included  the  consideration  for  the  lease,  and 
the  expression  "  sub-purchaser  "  included  a  sub-lessee. 

(4.)  Any  condition  requiring  or  binding  any  applicant  for  shares  or  debentures  to 
waive  compliance  with  any  requirement  of  this  section,  or  purporting  to  affect  him 
with  notice  of  any  contract,  document,  or  matter  not  specifically  referred  to  in  the 
prospectus,  shall  be  void. 

(5.)  Where  any  such  prospectus  as  is  mentioned  in  this  section  is  published  as  a 
newspaper  advertisement,  it  shall  not  be  necessary  in  the  advertisement  to  specify 
the  contents  of  the  memorandum  or  the  signatories  thereto,  and  the  number  of 
shares  subscribed  for  by  them. 

(6.)  In  the  event  of  non-compliance  with  any  of  the  requirements  of  this  section, 
a  director  or  other  person  responsible  for  the  prospectus  shall  not  incur  any  liability 
by  reason  of  the  non-compliance,  if  he  proves  that — 

(a)  as  regards  any  matter  not  disclosed,  he  was  not  cognizant  thereof  ;  or 

(b)  the  non-compliance  arose  from  an  honest  mistake  of  fact  on  his  part : 
Provided  that  in  the  event  of  non-compliance  with  the  requirements  contained  in 

paragraph  (m)  of  sub-section  (1)  of  this  section  no  director  or  other  person  shall 
incur  any  liability  in  respect  of  the  non-compliance  unless  it  be  proved  that  he  had 
knowledge  of  the  matters  not  disclosed. 

(7.)  This  section  shall  not  apply  to  a  circular  or  notice  inviting  existing  members 
or  debenture  holders  of  a  company  to  subscribe  either  for  shares  or  for  debentures 
of  the  company,  whether  with  or  without  the  right  to  renounce  in  favour  of  other 
persons,  but  subject  as  aforesaid,  this  section  shall  apply  to  any  prospectus  whether 
issued  on  or  with  reference  to  the  formation  of  a  company  or  subsequently. 

(8.)  The  requirements  of  this  section  as  to  the  memorandum  and  the  qualification, 
remuneration,  and  interest  of  directors,  the  names,  des'Tiptions,  and  addresses  of 

-directors  or  proposed  directors,  and  the  amount  or  estimated  amount  of  preliminary 
expenses,  shall  not  apply  in  the  case  of  a  prospectus  issued  more  than  one  year  after 
the  date  at  which  the  company  is  entitled  to  commence  business. 

(9.)  Nothing  in  this  section  shall  limit  or  diminish  any  liability  which  any  person 
may  incur  under  the  general  law  or  this  Act  apart  from  this  section. 

82.-- (1.)  A  company  which  does  not  issue  a  prospectus  on  or  with  reference  to  S.  1  of  1907. 
its  formation,  shall  not  allot  any  of  its  shares  or  debentures  unless  before  the  first  Obligations 

.allotment  of  either  shares  or  debentures  there  has  been  filed  with  the  registrar  of  of  companies 
companies  a  statement  in  lieu  of  pro>*pectus  signed  by  every  person  who  is  named  ^here  no 
therein  as  a  director  or  a  proposed  director  of  the  company  or  by  his  ageut  authorized  prospectus 
in  writing,  in  the  form  and  containing  the  particulars  set  out  in  the  Second  Schedule  jg  issued, 
to  this  Act.  p  262 

{•!.)  This  section  shall  not  apply  to  a  private  company  or  to  a  company  which  has  ^' 

.  allotted  any  shares  or  debentures  before  the  first  day  of  July  nineteen  himdred  and 

..eight. 

83.  A  company  shall  not  previously  to  the  statutory  meeting  vary  the  terms  of  S.  11  of  1900, 
.a  contiact  referred  to  iu  the  prospectus  or  statement  in  lieu  of  prospectus,  except  s-  l  of  1907. 

subject  to  the  approval  of  the  statutory  meeting.  _  Steratioror 

84.  -  (1.)  Where  a  prospectus  invites  persons  to  subscribe  for  shares  in  or  deben-  tei-ms  mentioned 
tures  of  a  company,  every  person  who  is  a  director  of  the  company  at  the  time  of  the  in  prospectus  or 
issue  of  the  prospectus,  and  every  person  who  has  authorized  the  naming  of  him  and  statement  in  lieu 
is  named  in  the  prospectus  as  a  director  or  as  having  agreed  to  become  a  director  °^  prospectus, 
either  imniedintely  or  after  an  interval  of  time,  and  every  promoter  of  the  company,  PP-  181.  332 

.and  every  person  who  has  authorized  the  issue  of  the  prospectus,  shall  be  liable  to  S.  3  of  1900, 
.pay  compensation  to  all  persons  who  subscribe  for  any  shares  or  debentures  on  the  s.  33  of  1907. 

Liability  for 
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statements  in     faith  of  the  prospectus  for  the  loss  or  damage  they  may  have  sustained  by  reason  of 
prospectus.        any  untrue  statement  therein,  or  in  any  report  or  memorandum  appearing  on  the 
face  thereof,  or  by  reference  incorporated  therein  or  issued  therewith,  unless  it  is 
proved — 

(a)  With  respect  to  every  untrue  statement  not  purporting  to  be  made  on  the 
authority  of  an  expert,  or  of  a  public  official  document  or  statement, 
that  he  had  reasonable  ground  to  believe,  and  did  up  to  the  time  of  the 
allotment  of  the  shares  or  debentures,  as  the  case  may  be,  believe,  that 
the  statement  was  true  ;  and 
(b  With  respect  to  every  untrue  statement  purporting  to  be  a  statement  by  or 
contained  in  what  purports  to  be  a  copy  of  or  extract  from  a  report  or 
valuation  of  an  expert,  that  it  fairly  represented  the  statement,  or  was  a 
correct  and  fair  copy  of  or  extract  from  the  report  or  valuation.  Provided 
that  the  director,  person  named  as  director,  promoter,  or  person  who 
authorized  the  issue  of  the  prospectus,  shall  be  liable  to  pay  compensation 
as  aforesaid  if  it  is  proved  that  he  had  no  reasonable  ground  to  believe 
that  the  person  making  the  statement,  report,  or  valuation  was  competent 
to  make  it ;  and 
(c)  With  respect  to  every  untrue  statement  purporting  to  be  a  statement  made 
by  an  official  person  or  contained  in  what  purports  to  be  a  copy  of  or 
extract  from  a  public  official  documeut,  that  it  was  a  correct  and  fair 
representation  of  the  statement  or  copy  of  or  extract  from  the  document : 

or  unless  it  is  proved — 

(i)  that  having  consented  to  become  a  director  of  the  company  he  withdrew 
his  consent  before  the  issue  of  the  prospectus,  and  that  it  was  issued 
without  his  authority  or  consent ;  or 
(ii)  that  the  prospectus  was  issued  without  his  knowledge  or  consent,  and  that 
on  becoming  aware  of  its  issue  he  forthwith  give  reasonable  public  notice 
that  it  was  issued  without  his  knowledge  or  consent ;  or 
(iii}  that  after  the  issue  of  the  prospectus  and  before  allotment  thereunder,  he, 
on  becoming  aware  of  ;iny  untrue  statement  therein,  withdrew  his 
consent  thereto,  and  gave  reasonable  public  notice  of  the  withdrawal, 
and  of  the  reason  therefor. 

(2.)  Where  a  company  existing  on  the  eighteenth  day  of  August  one  thousand 
eight  hundred  and  ninety,  has  issued  shares  or  debentures,  and  for  the  purpose  of 
obtaining  further  capital  by  subscriptions  for  shares  or  debentures  issues  a 
prospectus,  a  director  shall  not  be  liable  in  respect  of  any  statement  therein,  unless 
he  has  authorized  the  issue  of  the  prospectus,  or  has  adopted  or  ratified  it. 

(.3.)  Where  the  prospectus  contains  the  name  of  a  person  as  a  director  of  the 
company,  or  as  having  agreed  to  become  a  director  thereof,  and  he  has  not 
consented  to  become  a  director,  or  has  withdrawn  his  consent  before  the  issue  of  the 
prospectus,  and  has  not  authorized  or  consented  to  the  issue  thereof,  the  directors  of 
the  company,  except  any  without  whose  knowledge  or  consent  the  prospectus  was 
issued,  and  any  other  person  who  authorized  the  issue  thereof,  shall  be  liable  to 
indemnify  the  person  named  as  aforesaid  against  all  damayes,  costs,  and  expenses 
to  which  he  may  be  made  liable  by  reason  of  his  name  ha\dng  been  inserted  in  the 
prospectus,  or  in  defending  himself  against  any  action  or  legal  proceediugs  brought 
against  him  in  respect  thereof. 

(4.)  Every  person  who  by  reason  of  his  being  a  director,  or  named  as  a  director, 
or  as  having  agreed  to  become  a  director,  or  of  his  having  authorized  the  issue  of 
the  prospectus,  becomes  liable  to  make  any  payment  under  this  section  may  recover 
contribution,  as  in  cases  of  contract,  from  any  other  person  who,  if  sued  separately, 
would  have  been  liable  to  make  the  same  payment,  unless  the  person  who  has 
become  so  liable  was,  and  that  other  person  was  not,  guilty  of  fraudulent 
misrepresentation. 

(5.)  For  the  purposes  of  this  section — 

The  expression  "promoter"  means  a  promoter  who  was  a  party  to  the 
preparation  of  the  prospectus,  or  of  the  portion  thereof  containing  the 
untrue  statement,  but  does  not  include  any  person  by  reason  of  his  acting 
in  a  professional  capacity  for  persons  engaged  in  procuring  the  formation 
of  the  company : 

The  expression  ''  expert"  includes  engineer,  valuer,  accountant,  and  any  other 
person  whose  profession  gives  authority  to  a  statement  made  by  him. 
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Allotment. 

85. — (1.)  No  allotment  shall  be  made  of  any  share  capital  of  a  company  offered  to  S.  4  of  1900. 
the  public  for  subscription,  unless  the  following  conditions  have  been  complied  with,  Restriction  a.- 
namely  :  —  .to  allotment. 

(a)  the  amount  (if  any)  fixed  by  the  memorandum  or  articles  and  named  in  the        „ 

prospectus  as  the  minimum  subscription  upon  which  the  directors  may  P" 
proceed  to  allotment ;  or 

(b)  if  no  amount  is  so  fixed  and  named,  then  the  whole  amount  of  the  share 

capital  so  offered  for  subscription, 
has  been  subscribed,  and  the  sum  payable  on  application  for  the  amount  so  fixed 
and  named,  or  for  the  whole  amount  offered  for  subscription,  has  been  paid  to  and 
received  by  the  company. 

(2.)  The  amount  so  fixed  and  named  and  the  whole  amount  aforesaid  shall  be 
reckoned  exclusively  of  any  amount  payable  otherwise  than  in  cash,  and  is  in  this 
Act  referred  to  as  the  minimum  subscription. 

(3.)  The  amount  payable  on  application  on  each  share  shall  not  be  less  than  five 
per  cent,  of  the  nominal  amount  of  the  share. 

(4.)  If  the  conditions  aforesaid  have  not  been  complied  with  on  the  expiration  of 
forty  days  after  the  first  issue  of  the  prospectus,  all  money  received  from  applicants 
for  shares  shall  be  forthwith  repaid  to  them  without  interest,  and,  if  any  such 
money  is  not  so  repaid  within  forty-eight  days  after  the  issue  of  the  prospectus,  the 
directors  of  the  company  shall  be  jointly  and  severally  liable  to  repay  that  money 
with  interest  at  the  rate  of  five  per  centum  per  annum  from  the  expiration  of  the 
forty -eighth  day  : 

Provided  that  a  director  shall  not  be  liable  if  he  proves  that  the  loss  of  the  money 
was  not  due  to  any  misconduct  or  negligence  on  his  part. 

(5.)  Any  condition  requiring  or  binding  any  applicant  for  shares  to  waive  com- 
pliance with  anv  requirement  of  this  section  shuU  be  void. 

(6.)  This  section,  except  sub-section  (3)  thereof,  shall  not  apply  to  any  allotment 
of  shares  subsequent  to  the  first  allotment  of  shares  offered  to  the  public  for 
.subscription. 

(7.)  In  the  case  of  the  first  allotment  of  share  capital  payable  in  cash  of  a 
company  which  does  not  issue  any  invitation  to  the  public  to  subscribe  for  its  shares, 
no  allotment  shall  be  made  unless  the  minimum  subscription  (that  is  to  say)  :  — 

(a)  the  amount  (if  any)  fixed  by  the  memorandum  or  articles  and  named  in  the 

statement  in  lieu  of  prospectus  as  the  minimum  subscription  upon  which 
the  directors  may  proceed  to  allotment ;  or 

(b)  if  no  amount  is  so  fixed  and  named,  then  the  whole  amount  of  the  share 

capital  other  than  that  issued  or  agreed  to  be  issued  as  fully  or  partly  paid 
up  otherwise  than  in  cash, 
has  been  subscribed  and  an  amount  not  less  than  five  per  cent,   of  the  nominal 
amount   of   each   share   payable  in  cash  has   been   paid  to  and   received   by  the 
company. 

This  sub-section  shall  not  apply  to  a  private  company  or  to  a  company  which  has 
allotted  any  shares  or  debenttu-es  before  the  first  day  of  July  nineteen  hundred  and 
eight. 

86. — (1.)  An  allotment  made  by  a  company  to  an  applicant  in  contravention  of  S.  5  of  1900. 
the  provisions  of  the  last  foregoing  section  shall  be  voidable  at  the  instance  of  the  Effect  of 
applicant  within  one  month  after  the  holding  of  the  statutory  meeting  of  the  company  irregular 
and  not  later,   and  shall  be  so  voidable  notwithstanding  that  the  company  is  in  allotment, 
course  of  being  wound  up.  pp    jg   yj    gj 

(2.)  If  any  director  of  a  company  knowingly  contravenes  or  permits  or  authorizes  ^  '      ' 

the  contravention  of  any  of  the  provisions  of  the  last  foregoing  section  with  respect 
to  allotment  he  shall  be  liable  to  compensate  the  company  and  the  allottee 
respectively  for  any  loss,  damages,  or  costs  which  the  company  or  the  allottee  may 
have  sustained  or  incurred  thereby  :  Provided  that  proceedings  to  recover  any  such 
loss,  damages,  or  costs  shall  not  be  commenced  after  the  expiration  of  two  years 
from  the  date  of  the  allotment. 

87. — (1.)  A  company  shall  not  commence  any  business  or  exercise  any  borrowing  g.  g  of  1900. 
powers  unless  —  _  Restrictions 

(a)  shares  held  subject  to  the  payment  of  the  whole  amount  thereof  in  cash  ^^  corn- 
have  been  allotted  to  an  amount  not  less  in  the  whole  than  the  minimum  mgi^cement 
subscription;  and  of  business. 

P.  5  H  p.  20 
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b)  every  director  of  the  company  has  paid  to  the  company  on  each  of  the  shares 
taken  or  contracted  to  be  taken  by  him,  and  for  which  he  is  liable  to  pay 
in  cash,  a  proportion  equal  to  the  proportion  payable  on  application  and 
allotment  on  the  shares  offered  for  public  subscription,  or  in  the  case  of 
a  company  which  does  not  issue  a  prospectus  inviting  the  public  to 
subscribe  for  its  shares,  on  the  shares  payable  in  cash  ;  and 

(c)  there  has  been  filed  with  the  registrar  of  companies  a  statutory  declaration 

by  the  secretary  or  one  of  the  directors,   in  the  prescribed  form,  that  the 
aforesaid  conditions  have  been  complied  with  ;  and 

(d)  in  the  case  of  a  company  which  does  not  issue  a  prospectus  inviting  the 

public  to  subscribe  for  its  shares,  there  has  been  filed  with  the  registrar 
of  companies  a  statement  in  lieu  of  prospectus. 
(2.)  The  registrar  of  companies  shall,  on  the  filing  of  this  statutory  declaration, 
certify  that  the  company  is  entitled  to  commence  business,  and  that  certificate  shall 
be  conclusive  evidence  that  the  company  is  so  entitled : 

Provided  that  in  the  case  of    a   company  which   does   not   issue  a  prospectus 

inviting  the  public  to  subscribe  for  its  shares  the  registrar  shall  not  give  such  a 

certificate  unless  a  statement  in  lieu  of  prospectus  has  been  filed  with  him. 

pp   291    332  (3-)  -^^ly  contract  made  by  a  company  before  the  date  at  which  it  is  entitled  to 

'  commence  business  shall   be  provisional  only,   and  shall  not  be   binding  on  the 

company  until  that  date,  and  on  that  date  it  shall  become  binding. 

(4)  Nothing  in  this  section  shall  prevent  the  simultaneous  ofler  for  subscription 
or  allotment  of  any  shares  and  debentures  or  the  receipt  of  any  money  payable  on 
application  for  debentures. 

(o.)   If  any  company  commences  business  or  exercises  borrowing  powers  in  con- 
travention of  this  section,  every  person  who  is  responsible  for  the  contravention 
shall,  without  prejudice  to  any  other  liability,  be  liable  to  a  fine  not  exceeding  fifty 
pounds  for  every  day  during  which  the  contravention  continues, 
p.  332  (6.)  Nothing  in  this  section  shall  apply  to  a  private  company,  or  to  a  company 

registered  before  the   first  day  of    January  nineteen  hundred    and  one,   or  to  a 
company  registered  before  the  first  day  of  July  nineteen  hundred  and  eight  which 
does  not  issue  a  prospectus  inviting  the  public  to  subscribe  for  its  shares. 
S.  7  of  1900.  88. — (1.)  Whenever  a  company  limited  by  shares  makes  any  allotment  of  its 

Return  as  to      shares,  the  company  shall  within  one  month  thereafter  file  with  the  registrar  of 
allotments  companies— 

.'  (a)  a  return  of  the  allotments,  stating  the  number  and  nominal  amount  of  the 

pp.  64,  610  shares  comprised  in  the  allotment,  the  names,  addresses,  and  descriptions 

of  the  allottees,  and  the  amount  (if  any)  paid  or  due  and  payable  on  each 
share ;  and 
(b)  in  the  case  of  shares  allotted  as  fully  or  partly  paid  up  otherwise  than  in 
cash,  a  contract  in  writing  constituting  the  title  of  the  allottee  to  the 
allotment  together  with  any  contract  of  sale,  or  for  services  or  other  con- 
sideration in  respect  of  which  that  allotment  was  made,  such  contracts 
being  duly  stamped,  and  a  return  stating  the  number  and  nominal  amount 
of  shares  so  allotted,  the  extent  to  which  they  are  to  be  treated  as  paid  up, 
and  the  consideration  for  which  they  have  been  allotted. 
(2.)  Where  such  a  couti-act  as  above  mentioned  is  not  reduced  to  writing,  the 
company  shall  within  one  month  after  the  allotment  file    with  the  registrar  of 
companies  the  prescribed  particulars  of  the  contract  stamped  with  the  same  stamp 
duty  as  would  have  been  payable  if  the  contract  had  been  reduced  to  writing,  and 
those  particulars  shall  be  deemed  to  be  an  instrument  within  the  meaning  of  the 
■54  &  55  Vict.     Stamp  Act,  1891,  and  the  registrar  may,  as  a  condition  of  filing  the  particulars, 
c.  39.  require   that   the   duty  payable   thereon   be  adjudicated  under  section  twelve  of 

that  Act. 

(3.)  If  default  is  made  in  complying  with  the  requirements  of  this  section,  every 
director,  manager,  secretary,  or  other  officer  of  the  company,  who  is  knowingly  a 
party  to  the  default,  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds  for  every 
day  during  which  the  default  continues : 

Provided  that,  in  case  of  default  in  filing  with  the  registrar  of  companies 
within  one  month  after  the  allotment  any  document  required  to  be  filed  by  this 
section,  the  company,  or  any  person  liable  for  the  default,  may  apply  to  the  Court 
for  relief,  and  the  Court,  if  satisfied  that  the  omission  to  file  the  document  was 
ac'ideutal  or  due  to  inadvertence  or  that  it  is  just  and  equitable  to  grant  reUef, 
may  make  au  order  extending  the  time  for  the  filing  of  the  document  for  such 
period  as  the  Court  may  think  proper. 
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Commissions  and  Discounts. 

89. — (1.)  It  shall  be  lawful  for  a  company  to  pay  a  commission  to  any  person 
an  consideration  of  his  subscribing  or  agreeing  to  subscribe,  whether  absolutely  or 
conditionally,  for  any  shai-es  in  the  company,  or  procuring  or  agreeing  to  procure 
subscriptions,  whether  absolute  or  conditional,  for  any  shares  in  the  company,  if 
the  payment  of  the  commission  is  authorized  by  the  articles,  and  the  commission 
paid  or  agreed  to  be  paid  does  not  exceed  the  amount  or  rate  so  authorized,  and  if 
rthe  amount  or  rate  per  cent,  of  the  commission  paid  or  agreed  to  be  paid  is — 

(a)  In  the  case  of  shares  offered  to  the  public  for  subscription,  disclosed  in  the 

prospectus ;  or 

(b)  In  the  case  of  shares  not  offered  to  the  public  for  subscription,  disclosed  in 

the  statement  in  lieu  of  prospectus,  or  in  a  statement  in  the  prescribed  form 

signed  in  like  manner  as  a  statement  in  lieu  of  prospectus  and  filed  with 

the  registrar  of  companies,  and,  where  a  circular  or  notice,  not  being  a 

prospectus,  inviting  subscription  for  the  shares  is  issued,  also  disclosed 

in  that  circular  or  notice. 

(2.)  Save  as  aforesaid,  no  company  shall  apply  any  of  its  shares  or  capital  money 

-either  directly  or  indirectly  in  payinent  of  any  commission,  discount,  or  allowance, 

to  any  person  in  consideration  of  his  subscribing  or  agreeing  to  subscribe,  whether 

absolutely  or  conditionally,  for  any  shares  of  the  company,  or  procuring  or  agreeing 

to  procure  subscriptions,  whether  absolute  or  conditional,  for  any  shares  in  the 

company,  whether  the   shares   or   money  be   so  applied  by  being  added   to   the 

purchase  money  of  any  property  acquired  by  the  company  or  to  the   contract  price 

of  any  work  to  be  executed  for  the  company,  or  the  money  be  paid  out  of  the 

nominal  purchase  money  or  contract  price,  or  otherwise. 

(o.)  Nothiug  in  this  >ection  shall  affect  the  power  of  any  company  to  pay  such 
brokerage  as  it  has  heretofore  been  lawful  for  a  company  to  pay,  and  a  vendor  to, 
promoter  of,  or  other  person  who  receives  payment  in  money  or  shares  from,  a 
company  shall  have  and  t»hall  be  deemed  always  to  have  had  power  to  apply  any 
part  of  the  mouey  or  shares  so  received  iu  payment  of  any  commission,  the  pay- 
ment of  which,  if  made  directly  by  the  company,  would  have  been  legal  imder 
this  sectiun. 

90.  Where  a  company  has  paid  any  sums  by  way  of  commission  in  respect  of 
any  shares  or  debentures,  or  allowed  any  sums  by  way  of  discount  in  respect  of 
any  debentures,  the  tot-tl  amount  so  paid  or  allowed,  or  so  much  thereof  as  has  not 
been  written  off,  shall  be  stated  in  every  balance  sheet  of  the  company  until  the 
•whole  amount  thereof  has  been  written  off. 


S.  8  of  1900, 
8.  8  of  1907. 
Power  to  pay 
certain  com- 
missions, and 
prohibition 
of  payment 
of  all  other 
commissions, 
discounts,  &c. 
p.  279 


S.  7  of  1907. 
Statement  in 
balance  sheet 
as  to  com- 
missions and 
discounts. 


pay  iutertfi 
out  of  capital 
in  certain 
cases. 
p.  871 


Payment  of  Interest  out  of  Capital. 

91.  "Where  any  shares  of  a  company  are  issued  for  the  purpose  of  raising  money   g.  9  nf  iy07 
to  defray  the  expenses  of  the  construction  of  any  works  or  buildings  or  the  pro-   p        ,    ^ 
vision  of  any  plant  which  cannot  be  made  profitable  for  a  lengthened  period,  the 
company  may  pay  interest  on  so  much  of  that  share  capital  as  is  for  the  time  being  P     J   ^ 

paid  up  for  the  period  and  subject  to  the  (iouditions  and  restrictions  in  this  section 
raeutioued,  aud  may  charge  the  same  to  capital  as  part  of  the  cost  of  constructinii 
.of  the  work  or  building,  or  the  provision  of  plant: 
Provided  that  — 

(1.)  No  suh  payment  shall  be  made  unless  the  same  is  authorized  by  the 

articles  or  by  special  resolution  : 
(2.)  No  such  paymeut,  whether  authorized  by  the  articles  or  by  special  reso- 
lution, shall  be  made  without  the  previous  sanction  of  the  Board  of 
Trade  : 
(3.)  Before  sanctioning  any  such  payment  the  Board  of  Trade  may,  at  the 
expense  of  the  companj',  appoint  a  person  to  inquire  and  report  to  them 
as  TO  the  circumstances  of  the  case,  and  may,  before  making  the  appoint- 
ment, require  the  company  to  give  security  for  the  payment  of  the  costs 
of  the  inquiry : 
(4.)  The  payment  shall  be  made  only  for  such  period  as  may  be  determined  by 
the  Board  of  Trade ;  and  such  period  shall  in  no  case  extend  beyond  the 
close  of  the  half  year  next  after  the  half  year  during  which  the  works  or 
buildings  have  been  actually  completed  or  the  plant  provided  : 
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(5.)  The  rate  of  interest  shall  in  no  case  exceed  four  per  ceut.  per  annum  or 

such  lower  rate  as  may  for  the  time  being  be  prescribed  by  Order  in 

Council : 
(6.)  The  payment  of  the  interest  shall  not  operate  as  a  reduction  of  the  amount 

paid  up  on  the  shares  in  respect  of  which  it  is  paid  : 
(7.)  The  accounts  of  the  company  shall  show  the  share  capital  on  which,  and 

the  rate  at  which,  interest  has  been  paid  out  of  capital  during  the  period 

to  which  the  accounts  relate : 
(8.)  Nothing  in  this  section  shall  affect  any  company  to  which  the  Tndiau 

Railways  Act,  1894,  as  amended  by  any  subsequent  enactment,  applies. 


Certificates  of  Shares,  S(C. 

92, — (1.)  Every  company  shall,  within  two  months  after  the  allotment  of  any 
of  its  shares,  debentures,  or  debenture  stock,  and  within  two  months  after  the 
registration  of  the  transfer  of  any  such  shares,  debentures,  or  debenture  stock, 
complete  and  have  ready  for  delivery  the  certificates  of  all  shares,  the  debentures, 
and  the  certificates  of  all  debenture  stock  allotted  or  transferred,  unless  the  con- 
ditions of  issue  of  the  shares,  debentures,  or  debenture  stock  otherwise  provide. 

(2.)  If  default  is  made  in  complying  with  the  requirements  of  this  section,  the 
company,  and  every  director,  manager,  secretarv,  and  other  officer  of  the  company 
who  is  knowingly  a  party  to  the  default,  shall  be  liable  to  a  fine  not  exceeding  fire- 
pounds  for  every  day  during  which  the  default  continues. 


Information  as  to  Mortgagee,  Charges,  SfC. 

S.  14  of  1900.  93^ — (\^^  Every  m  rtgage  or  charge  created  after  the  first  day  of  July  nineteen 
s.  10  of  1907.  hundred  and  eight  by  a  company  registered  in  England  or  Ireland  and  being 
Registration      either — • 

of  mortgages  (a)  a  mortgage  or  charge  for  the  purpose  of  securing  any  issue  of  debentures  ;  or 
and  charges  (b)  a  mortgaare  or  charge  on  uncalled  share  capital  of  the  company  ;  or 

in  England  (c)  a  mortgaare    or  chara-e    created  or  evidenced   by  an   instrument   which,   if 

and  Ireland.  executed  by  an  individual,  would  require  registration  as  a  bill  of  sale  ;  or 

gjg  (d)  a  mortgage  or  charge  on  any  land,  wherever  situate,  or  any  interest  therein  ; 

or 
(e)  a  mortgage  or  charge  on  any  book  debts  of  the  company  ;  or 
(f!    a  floating  charge  on  the  undertaking  or  property  of  the  company, 
shall,  so  far  as  any  security  on  the  company's  property  or  undertaking  is  thereby 
conferred,  be  void  against  the  liquidator  and  any  creditor  of  the  company,  unless^ 
the  prescribed  particulars  of  the  mortgage  or  charge,  together  with  the  instrument 
(if  any)  by  which  the  mortgage  or  charge  is  created  or  evidenced,  are  delivered  tO' 
or   received  by  the   registrar  of  companies  for   registration  in    ma-mer  required' 
by  this  Act  within  twenty-one  dnys  after  the  date  of  its  creation,  but  without 
prejudice  to  any  contract  or  obligation  for  repayment  of  the  money  thereby  secured, 
and  when  a  mortgaare  or  charge  becomes  void  under  thLs  section  the  money  secured 
thereby  shall  immediately  become  payable : 
Provided  that — 

(i)  in  the  case  of  a  mortgaare  or  charge  created  out  of  the  United  Kingdom 
comprising  solely  property  situate  outside  the  United  Kingdom,  the 
delivery  to  and  the  receipt  by  the  registrar  of  a  copy  of  the  instrument 
by  which  the  mortgage  or  charge  is  created  or  evidenced,  verified  in  the 
prescribed  manner,  shall  have  the  same  eflFect  for  the  purposes  of  this 
section  as  the  delivery  and  receipt  of  the  instrument  itself,  and  twenty- 
one  days  after  the  date  on  which  the  instrument  or  copy  could,  in  due 
course  of  post,  and  if  despatched  with  due  diligence,  have  been  received 
in  the  United  Eliugdom,  shall  be  substituted  for  twenty-one  days  after 
the  date  of  the  creation  of  the  mortgage  or  charge,  as  the  time  within 
which  the  particulars  and  instrument  or  copy  are  to  be  delivered  to  the 
registrar;  and 
(ii)  where  the  mortgage  or  charge  is  created  in  the  United  Kingdom  but 
comprises  property  outside  the  United  Kingdom,  the  instrument  creating 
or  purporting  to  create  the  mortgage  or  charge  may  be  sent  for  rearis- 
tration  notwithstanding  that  further  proceedings  may  be  necessary  to. 
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make  the  mortgag-e  or  charge  valid  or  effectual  according  to  the  law  of 

the  country  in  which  the  property  is  situate  ;  and 
^iii)  wher(3  a  negotiable  instrument  has  been  given  to  secure  the  payment  of 

any  book  debts  of  a  company,  the  deposit  of  the  instrument  for  the 

purpose  of  securing  an  advance  to  the  company  shall  not  for  the  purposes 

of  this  section  be  treated  as  a  mortgage  or  charge  on  those  book  debi>  ; 

and 
(iv)  the  holding  of  debentures  entitling  the  holder  to  a  charge  on  land  shall 

not  be  deemed  to  be  an  interest  in  land. 
(2.)  The  registrar  shall  keep,  with  respect  to  each  company,  a  register  in  the 
prescribed  form  of  all  the  mortgages  and  charges  created  by  the  company  after  the 
first  day  of  July  nineteen  hundred  and  eight  and  requiring  registration  under  this 
section,  and  shall,  on  payment  of  the  prescribed  fee,  enter  in  the  register,  with 
respect  to  every  such  mortgage  or  charge,  the  date  of  creation,  the  amount  secured 
by  it,  short  particulars  of  the  property  mortgaged  or  charged,  and  the  names  of 
the  mortgagees  or  persons  entitled  t(j  the  charge. 

(3.)  Where  a  series  of  debentures  containing,  or  giving  by  reference  to  any 
other  instrument,  any  charge  to  the  benefit  of  which  the  debenture  holders  of  that 
series  are  entitled  pari  pas.sti  is  created  by  a  company,  it  shall  be  sufficient  if  thei'e 
are  delivered  to  or  received  by  the  registrar  within  tweuty-oue  days  after  the 
execution  of  the  deed  containing  the  charge  or,  if  there  is  no  such  deed,  after  the 
execution  of  any  debentures  of  the  series,  the  following  particulars :  — 

(a)  the  total  amount  secured  by  the  whole  series  ;  and 

(b)  the  dates  of  the  resolutions  authorizing  the  issue  of  the  series  and  the  date  of 

the  covering  deed,   if  any,  by  which  the  security  is  created  or  defined  ; 
and 

(c)  a  general  description  of  the  property  charged  ;  and 

(d)  the  names  of  the  trustees,  if  any,  for  the  debenture  holders ; 

together  with  the  deed  containing  the  charge,  or,  if  there  is  no  such  deed,  one  of 
the  debentures  of  the  series,  and  the  registrar  shall,  on  payment  of  the  prescribed 
fee,  enter  those  particulars  in  the  register : 

Provided  that,  where  more  than  one  issue  is  made  of  debentures  in  the  series, 
there  shall  be  sent  to  the  registrar  for  entry  in  the  register  particulars  of  the  date 
and  amount  of  each  issue,  but  an  omission  to  do  this  shall  not  affect  the 
validity  of  the  debentures  issued. 

(4.)  Where  any  commission,  allowance,  or  discount  has  been  paid  or  made  either 
directly  or  indirectly  by  the  company  to  any  person  in  consideration  of  his  sub- 
scribing or  agreeing  to  subscribe,  whether  absolutely  or  conditionally,  for  any 
debentures  of  the  company,  or  procuring  or  agreeing  to  procure  subscriptions, 
whether  absolute  or  conditional,  for  any  such  debentures,  the  pai-ticulars  required 
to  be  ,«ent  for  registration  under  this  section  shall  include  particulaijs  as  to  the 
amount  or  rate  per  cent,  of  the  commission,  discount,  or  allowance  so  paid  or 
made,  but  an  omission  to  do  this  shall  not  affect  the  validity  of  the  debentures 
issued : 

Provided  that  the  deposit  of  any  debentures  as  security  for  any  debt  of  the 
company  shall  not  for  the  purposes  of  this  provision  be  treated  as  the  issue  of  the 
debeutures  at  a  discount. 

(5.)  The  registrar  shall  give  a  certificate  under  his  hand  of  the  registration  of 
any  mortgage  or  charge  registered  in  pursuance  of  this  section,  stating  the  amount 
thereby  secured,  and  the  certificate  shall  be  conclusive  evidence  that  the  require- 
ments of  this  section  as  to  registration  have  been  complied  with. 

(6.)  The  compnny  shall  cause  a  copy  of  every  certificate  of  registration  given 
under  this  section  to  be  endorsed  on  every  debenture  or  certificate  of  debenture 
stock  which  is  issued  by  the  company,  and  the  payment  of  which  is  secured  by  the 
mortgage  or  charge  so  registered  : 

Provided  that  nothing  in  this  sub-section  shall  be  construed  as  requiring  a 
company  to  cause  a  certificate  of  registration  of  any  moitgage  or  charge  so  given 
to  be  endorsed  on  any  debenture  or  certificate  of  debenture  stock  which  has  been 
issued  by  the  company  before  the  mortgage  or  charge  was  created. 

(7.)  It  shall  be  the  duty  of  the  company  to  send  to  the  registrar  for  registration 
the  particulars  of  every  mortgage  or  charge  created  by  the  company  and  of  the 
issues  of  debentures  of  a  series,  requiring  registration  under  this  section,  but 
registration  of  any  such  mortgage  or  chai  ge  may  be  effected  on  the  application  of 
any  person  interested  therein. 
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Where  the  registration  is  effected  on  the  application  of  some  person  other  than 
the  company,  that  person  shall  be  entitled  to  recover  from  the  company  the  amount 
of  any  fees  properly  paid  by  him  to  the  registrar  on  the  registration. 

(8.)  The  register  kept  in  pui'suance  of  this  section  shall  be  open  to  inspection  by 
any  person  on  payment  of  the  prescribed  fee,  not  exceeding  one  shilling  for  each 
inspection. 

(9.)  Every  company  shall  cause  a  copy  of  every  instrument  creating  any  mortgage 
or  charge  requiring  registration  under  this  section  to  be  kept  at  the  registered  office 
of  the  company :  Provided  that,  in  the  case  of  a  series  of  uniform  debentures,  a 
copy  of  one  such  debenture  shall  be  sufficient. 

94. (1.)  If  any  person  obtains  an  order  for  the  appointment  of  a  receiver  or 

manager  of  the  property  of  a  company,  or  appoints  such  a  receiver  or  manager 
under  any  powers  contained  in  any  instrument,  he  shall  within  seven  days  from  the 
date  of  the  order  or  of  the  appointment  under  the  powers  contained  in  the  instrument 
give  notice  of  the  fact  to  the  registrar  of  companies,  and  the  registrar  shall,  on 
payment  of  the  prescribed  fee,  enter  the  fact  in  the  register  of  mortgages  and 
charges. 

(2.)  If  any  person  makes  defaixlt  in  complying  with  the  requirements  of  this 
section  he  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during 
which  the  default  continues. 

95. — (1.)  Every  receiver  or  manager  of  the  property  of  a  company  who  has  been 
appointed  under  the  powers  contained  in  any  instrument,  and  who  has  taken 
possession,  .shall,  once  in  every  half  year  while  he  remains  in  possession,  and  also  on 
ceasing  to  act  as  receiver  or  manager,  file  with  the  registrar  of  companies  an 
abstract  in  the  prescribed  form  of  his  receipts  and  payments  during  the  period  to 
which  the  abstract  relates,  and  shall  also  on  ceasing  to  act  as  receiver  or  manager 
file  with  the  registrar  notice  to  that  effect,  and  the  registrar  shall  enter  the  notice 
in  the  register  of  mortgages  and  charges. 

(2.)  Every  receiver  or  manager  who  makes  default  in  compljang  with  the  pro- 
visions of  this  section  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds. 

96.  A  judge  of  the  High  Court,  on  behig  satisfied  that  the  omission  to  register 
a  mortgage  or  charge  within  the  time  hereinbefore  required,  or  that  the  omission  or 
misstatement  of  any  particular  with  respect  to  any  such  mortgage  or  charge,  was 
accidental,  or  due  to  inadvertence  or  to  some  other  sufficient  cause,  or  is  not  of  a 
nature  to  prejudice  the  position  of  creditors  or  .shareholders  of  the  company,  or  that 
on  other  grounds  it  is  just  and  equitable  to  grant  relief,  may,  on  the  application  of 
the  company  or  any  person  interested,  and  on  such  terms  and  conditions  as  seem  to 
the  judge  just  and  expedient,  order  that  the  time  for  registration  be  extended,  or, 
as  the  case  may  be,  that  the  omission  or  misstatement  be  rectified. 

97.  The  registrar  of  companies  may,  on  evidenc^e  being  given  to  his  satisfaction 
that  the  debt  for  wliich  any  registered  mortgage  or  charge  was  given  has  been  paid 
or  satisfied,  order  that  a  memorandum  of  satisfaction  be  entered  on  the  register,  and 
shall  if  required  furnish  the  companj"-  with  a  copy  thereof. 

98.  The  registrar  of  companies  shall  keep  a  chronological  index,  in  the  pre- 
scribed form  and  with  the  prescribed  particulars,  of  the  mortgages  or  charge* 
registered  with  him  under  this  Act. 

99. — (1.)  If  any  company  makes  default  in  sending  to  the  registrar  of  companies 
for  registration  the  particulars  of  any  mortgage  or  charge  created  by  the  company^ 
and  of  the  issues  of  debentures  of  a  series,  requiring  registration  with  the  registrar 
under  the  foregoing  provisions  of  this  Act,  then,  unless  the  registration  has  been 
effected  on  the  application  of  some  other  person,  the  company,  and  every  director, 
manager,  secretary,  or  other  person  who  is  knowingly  a  party  to  the  default,  shall 
on  conviction  be  liable  to  a  fine  not  exceeding  fifty  pounds  for  every  day  during 
which  the  default  continues. 

(2.)  Subject  as  aforesaid,  if  any  company  makes  default  in  complying  with  any  of 
the  requirements  of  this  Act  as  to  the  registration  with  the  registrar  of  any  mort- 
gage or  charge  created  by  the  company,  the  company  and  every  director,  manager, 
and  other  officer  of  the  company,  who  knowingly  and  wilfully  atithorized  or  per- 
mitted the  default  shall,  without  prejudice  to  any  other  liability,  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  one  hundred  pounds. 

(3.)  If  any  person  knowingly  and  wnlfvilly  authorizes  or  permits  the  delivery  of 
any  debenture  or  certificate  of  debenture  stock  requiring  registration  with  the 
registrar  under  the  foregoing  provisions  of  this  Act  without  a  copy  of  the  certificate- 
of  registration  being  endor.sed  upon  it,  he  shall,  without  prejudice  to  any  other 
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liability,  be  liable  on  summary  conviction  to  a  fine  not  exceeding  one  hundred 
pounds. 

100. — (1.)  Every  limited  company  shall  keep  a  register  of  mortgages  and  enter 
therein  all  mortgages  and  charges  specifically  affecting  property  of  the  company, 
giving  in  each  case  a  short  description  of  the  property  mortgaged  or  charged,  the 
amount  of  the  mortgage  or  charge,  and  (except  in  the  case  of  securities  to  bearer) 
the  names  of  the  mortgagees  or  persons  entitled  thereto. 

(2.)  If  any  director,  manager,  or  other  officer  of  the  company  knowingly  and 
wilful!}'  authorizes  or  permits  the  omission  of  any  entry  required  to  be  made  in 
pursuance  of  this  section,  he  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds. 

101. — (1.)  The  copies  of  instruments  creating  any  mortgage  or  charge  requiring 
registration  under  this  Act  with  the  registrar  of  companies,  and  the  register  of 
mortgages  kept  in  pursixance  of  the  last  foregoing  section,  shall  be  open  at  all 
reasonable  times  to  the  inspection  of  any  creditor  or  member  of  the  company  without 
fee,  and  the  register  of  mortgages  shall  also  be  open  to  the  inspection  of  any  other 
person  on  payment  of  such  fee,  not  exceeding  one  shilling  for  each  inspection,  as 
the  company  may  prescribe. 

(2.)  If  inspection  of  the  said  copies  or  register  is  refused,  any  officer  of  the  com- 
pany refusing  inspection,  and  every  director  and  manager  of  the  company  authoriz- 
ing or  knowingly  and  wilfully  permitting  the  refusal,  shall  be  liable  to  a  fine  not 
exceeding  five  pounds,  and  a  further  fine  not  exceeding  two  pounds  for  every  day 
during  which  the  refusal  continues ;  and,  in  addition  to  the  above  penalty  as 
respects  companies  registered  in  England  or  Ireland,  any  judge  of  the  High  Court, 
sitting  in  chambers,  or  the  judge  of  the  Court  exercising  the  stannaries  jurisdiction 
in  the  case  of  companies  subject  to  that  jurisdiction,  may  by  order  compel  an 
immediate  inspection  of  the  copies  or  register. 

102. — (1.)  Every  register  of  holders  of  debentures  of  a  company  shall,  except 
when  closed  in  accordance  with  the  articles  during  such  period  or  periods  (not 
exceeding  in  the  whole  thirty  days  in  any  year)  as  may  be  specified  in  the  articles, 
be  open  to  the  inspection  of  the  registered  holder  of  any  such  debentures,  and  of 
any  holder  of  shares  in  the  company,  but  subject  to  such  reasonable  restrictions  as 
the  company  may  in  genei-al  meeting  impose,  so  that  at  least  two  hours  in  each  day 
are  appointed  for  inspection,  and  every  such  holder  may  require  a  copy  of  the 
register  or  any  part  thereof  on  payment  of  sixpence  for  every  one  hundred  words 
required  to  be  copied. 

(2.)  A  copy  of  any  trust  deed  for  securing  any  issue  of  debentures  shall  be 
forwarded  to  every  holder  of  any  such  debentures  at  his  request  on  payment  in  the 
case  of  a  printed  trust  deed  of  the  sum  of  one  shilling  or  such  less  sum  as  may  be 
prescribed  by  the  company,  or,  where  the  trust  deed  has  not  been  printed,  on  pay- 
ment of  sixpence  for  every  one  hundred  words  required  to  be  copied. 

(3.)  If  inspection  is  refused,  or  a  copy  is  refused  or  not  forwarded,  the  company 
shall  be  liable  to  a  fine  not  exceeding  five  pounds,  and  to  a  further  fine  not  exceed- 
ing two  pounds  for  every  day  during  which  the  refusal  continues,'  and  every 
director,  manager,  secretary,  or  other  officer  of  the  company  who  knowingly 
authorizes  or  permits  the  refusal  shall  incur  the  like  penalty. 
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Debentures  and  Flonting  Charges. 

103.  A  condition  contained  in  any  debentures  or  in  any  deed  for  sectu-ing  any 
debentures,  whether  issued  or  executed  before  or  after  the  passing  of  this  Act, 
shall  not  be  invalid  by  reason  only  that  thereby  the  debentures  are  made  irredeem- 
able or  redeemable  only  on  the  happening  of  a  contingency,  however  remote,  or 
on  the  expiration  of  a  period,  however  long,  any  rule  of  equity  to  the  contrary 
notwithstanding. 

104. — (1.)  Where  either  before  or  after  the  passing  of  this  Act  a  company  has 
redeemed  any  debentures  previously  issued,  the  company,  unless  the  articles  or  the 
conditions  of  issue  expressly  otherwise  provide,  or  unless  the  debentures  have  been 
redeemed  in  pursuance  of  any  obligation  on  the  company  so  to  do  (not  being  an 
obligation  enforceable  only  by  the  person  to  whom  the  redeemed  debentures  were 
issued  or  his  assigns),  shall  have  power,  and  shall  be  deemed  always  to  have  had 
power,  to  keep  the  debentures  alive  for  the  purposes  of  re-issue,  and  where  a 
company  has  purported  to  exercise  such  a  power  the  company  shall  have  power, 
and  shall  be  deemed  always  to  have  had  power,  to  re-issue  the  debentures  either 
by  re-issuing  the  same  debentures  or  by  issuing  other  debentures  in  their  place. 
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and  upon  such  a  re-issue  the  person  entitled  to  the  debentures  shall  have,  and  shall 
be  deemed  always  to  have  had,  the  same  rights  and  priorities  as  if  the  debentures 
had  not  previously  been  issued. 

(2.)  Where  with  the  object  of  keeping  debentures  alive  for  the  purpose  of  re-issno 
they  ha%e  either  before  or  after  the  passing  of  this  Act  been  transferred  to  a 
nominee  of  the  company,  a  transfer  from  that  nominee  shall  be  deemed  to  be  a 
re-issue  for  the  purposes  of  this  section.  ,     ,. 

(3.)  Where  a  company  has  either  before  or  after  the  passing  of  this  Act 
deposited  any  of  its  debentures  to  secure  advances  from  time  to  time  on  current 
account  or  otherwise,  the  debentures  sh  ill  not  be  deemed  to  have  been  redeemed 
by  reason  only  of  the  account  of  tha  company  having  ceased  to  be  in  debit  whilst 
the  debentures  remained  so  deposited. 

(4.)  The  re-issue  of  a  debenture  or  the  issue  of  another  debenture  in  its  place 
under  the  power  by  this  section  given  to,  or  deemed  to  have  been  possessed  by. 
a  cx)mpany,  whether  the  re-issue  or  issue  was  made  befoie  or  after  the  passing 
of  this  Act,  shall  be  treated  as  the  issue  of  a  new  debenture  for  the  purposes  ot 
stamp  duty,  but  it  shall  not  be  so  treated  for  the  purposes  of  any  provision  limiting 
the  amount  or  number  of  debentures  to  be  issued  : 

Provided  that  any  person  lending  money  on  the  security  of  a  debenture  re-issued 
under  this  section  which  appears  to  be  duly  stamped  may  give  the  debenture  in 
evidence  in  any  proceedings  for  enforcing  his  security  without  payment  of  thi 
stamp  duty  or  any  penalty  in  respect  thereof,  unless  he  had  notice  or,  but  for 
his  neghgence,  might  have  discovered,  that  the  debenture  was  not  duly  stamped, 
but  in  any  such  case  the  company  shall  be  liable  to  pay  the  proper  stamp  dutj 
and  penalty. 

(5.)  Nothing  in  this  section  shall  prejudice — 

(a)  the  operation  of  any  judgment  or  order  of  a  Court  of  competent  jurisdic- 

tion pronounced  or  made  before  the  seventh  day  of  March  nineteen 
hundred  and  seven  as  between  the  parties  to  the  proceedings  in  which 
the  judgment  was  pronounced  or  the  order  made,  and  any  appeal  from 
any  such  judgment  or  order  shall  be  decided  as  if  this  Act  had  not  been 
passed  ;  or 

(b)  any  power  to  issue  debentures  in  the  place  of  any  debentures  paid  off  or 

otherwise  satisfied  or  extinguished,  reserved  to  a  company  by  its  deben- 
tures or  the  securities  for  the  same. 

105.  A  contract  ^vith  a  company  to  take  up  and  pay  for  any  debentures  of  the 
company  may  be  enforced  by  an  order  for  specific  performance. 

106.  Notwithstanding  anything  contained  in  the  statute  of  the  Scots  Parliament 
of  1696,  chapter  twenty-five,  debentures  to  bearer  issued  in  Scotland  are  declared 
to  be  valid  and  binding  according  to  their  terms. 

107.  — (I.)  Where,  m  the  case  of  a  company  registered  in  England  or  Ireland, 
either  a  receiver  is  appointed  on  behalf  of  the  holders  of  any  debentures  of  the 
company  secured  by  a  floating  charge,  or  possession  i.s  taken  by  or  on  behalf  of 
those  debenture  holders  of  any  property  comprised  in  or  subject  to  the  charge,  then, 
if  the  company  is  not  at  the  time  in  course  of  being  wound  up,  the  debts  which  in 
every  winding-up  are  under  the  provisions  of  Part  IV.  of  this  Act  relating  to 
preferential  payments  to  be  paid  in  priority  to  all  other  debts,  shall  be  paid 
forthwith  out  of  any  assets  coming  to  the  hands  of  the  receiver  or  other  person 
taking  possession  as  aforesaid  in  priority  to  any  claim  for  principal  or  interest  in 
respect  of  the  debentures. 

(2.)  The  periods  of  time  mentioned  in  the  said  provisions  of  Part  IV.  of  this  Act 
shall  be  reckoned  from  the  date  of  the  appointment  of  the  receiver  or  of  possession 
being  taken  as  aforesaid,  as  the  case  may  be. 

(3.)  Any  payments  made  under  this  section  shall  be  recouped  as  far  as  may  be  out 
of  the  assets  of  the  company  available  for  payment  of  general  creditors. 

[The  above  section  represents  the  Preferential  Payments  in  Bankruptcy  Act,  1897 
(60  &  61  Vict.  c.  3).] 

Statement  to  be  published  by  Banking  and  certain  other  Companies. 
108. —  (1.)  Every  company  being  a  limited  banking  company  or  an  insurance 
company  or  a  deposit,  provident,  or  benefit  society  shall,  before  it  commences 
business,  and  also  on  the  first  Monday  in  February  and  the  first  Tuesday  in  August 
in  every  year  during  which  it  carries  on  business,  make  a  statement  in  the  form 
marked  C.  in  the  First  Schedule  to  this  Act,  or  as  near  thereto  as  circumstances 
will  admit. 
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(2.)  A  copy  of  the  statement  shall  be  put  up  in  a  conspicuous  place  in  the  regis- 
tered office  of  the  company,  and  in  every  branch  office  or  place  where  the  business  of 
the  company  is  carried  on. 

(3.)  Every  member  and  every  creditor  of  the  company  shall  be  entitled  to  a  copy 
■of  the  statement,  on  payment  of  a  sum  not  exceeding  sixpence. 

(4.)  If  default  is  made  in  compliance  with  this  sectiop,  the  company  shall  be 
liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  the  default 
continues  ;  and  every  director  and  maiiager  of  the  company  who  knowingly  and 
wilfully  authorizes  or  permits  the  default  shall  be  liable  to  the  like  penalty. 

(5.)  For  the  purposes  of  this  Act  a  company  that  carries  on  the  business  of 
insurance  in  common  with  any  other  business  or  businesses  shall  be  deemed  to  be  an 
insurance  company. 

(6.)  This  section  shall  not  apply  to  any  life  assurance  company  nor  any  other 
assurance  company  to  which  the  provisions  of  the  Life  Assurance  Companies  Acts,   -'JS  &  31  Vkt. 
1870  to  1872,  as  to  the  annual  statements  to  be  made  by  such  a  company,  apply   '.h''i'q[;  v' 
with  or  without  modifications,  if  the  company  complies  with  those  provisions.  ^  5g ' 

.•!5  &  36  Vict. 
c.  41.  . 

Inspection  and  Audit. 

109. — (1.)  The  Board  of  Trade  may  appoint  one  or  more  competent  inspectors  to 
investigate  the  affairs  of  any  company  and  to  report  thereon  in  such  manner  as  the 
Board  direct— 

(i)  In  the  case  of  a  banking  company  having  a  share  capital,  on  the  application 

of  members  holding  not  less  than  one-third  of  the  shares  issued  : 
(ii)  In  the  case  of  any  other  company  having  a  share  capital,  on  the  application 

of  members  holding  not  less  than  one-tenth  of  the  shares  issued  : 
(iii)  In  the  case  of  a  company  not  having  a  share  capital,  on  the  appUcation  of 
not  less  than   one-fifth   in  number  of   the  persons   on  the   company's 
register  of  members. 

(2.)  The  application  shall  be  supported  by  such  evidence  as  the  Board  of  Trade 
may  require  for  the  purpose  of  showing  that  the  applicants  have  good  reason  for, 
and  are  not  actuated  by  malicious  motives  in  requiring,  the  investigation  ;  and  the 
Board  of  Trade  may,  before  appointing  an  inspector,  require  the  applicants  to  give 
security  for  payment  of  the  costs  of  the  inquiry. 

(3.)  It  shall  be  the  duty  of  all  officers  and  agents  of  the  company  to  produce  to 
the  inspectors  all  books  and  documents  in  their  custody  or  poAver. 

(4.)  An  inspector  may  examine  on  oath  the  officers  and  agents  of  the  company  in 
relation  to  its  business,  and  may  administer  an  oath  accordingly. 

(5.)  If  any  officer  or  agent  refuses  to  produce  any  book  or  document  which  under 
this  section  it  is  his  duty  to  produce,  or  to  answer  any  question  relating  to  the 
affairs  of  the  company,  he  shall  be  liable  to  a  fine  not  exceeding  five"^  pounds  in 
respect  of  each  offence. 

(6.)  On  the  conclusion  of  the  investigation  the  inspectors  shall  report  their 
opinion  to  the  Board  of  Ti-ade,  and  a  copy  of  the  report  shall  be  forwarded  by  the 
Board  to  the  registered  office  of  the  company,  and  a  further  copy  shall,  at  the 
request  of  the  applicants  for  the  investigation,  be  delivered  to  them. 

The  report  shall  be  written  or  printed,  as  the  Board  direct. 

(7.)  All  expenses  of  and  incidental  to  the  investigation  shall  be  defrayed  by  the 
applicants,  unless  the  Board  of  Trade  direct  the  same  to  be  paid  by  the  company, 
which  the  Board  is  hereby  authorized  to  do. 

110. — (1.)  A  company  may  by  special  resolution  appoint  inspectors  to  investigate 
its  affairs. 

(2.)  Inspectors  so  appointed  shall  have  the  same  powers  and  duties  as  inspectors 
appointed  by  the  Board  of  Trade,  except  that,  instead  of  reporting  to  the  Board, 
they  shall  report  in  such  manner  and  to  such  persons  as  the  company  in  general 
meeting  may  direct. 

(3.)  Officers  and  agents  of  the  company  shall  incur  the  like  penalties  in  case  of 
refusal  to  produce  any  book  or  douaiment  required  to  be  produced  to  inspectors  so 
appointed,  or  to  answer  any  question,  as  they  would  have  incurred  if  the  inspectors 
had  been  appointed  by  the  Board  of  Trade. 

111.  A  copy  of  the  report  of  any  inspectors  appointed  under  this  Act,  authenti-    S.  61  of  18(12. 
■cated  by  the  seal  of  the  company  whose  affairs  they  have  investigated,  shall  be   Jienort  of 
admissible  in  any  legal  proceeding  as  evidence  of  the  opinion  of  the  inspectors  in   inspectors  to 
relation  to  any  matter  contained  in  the  report.  Jjp  evidence 
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112. — (1.)  Every  company  shall  at  each  annual  general  meetmg  appoint  au 
auditor  or  auditors  to  hold  office  until  the  next  annual  general  meeting. 

(2.)  If  an  appointment  of  auditors  is  not  made  at  an  annual  general  meeting,  the 
Board  of  Trade  may,  on  the  application  of  any  member  of  the  company,  appoint  an. 
auditor  of  the  company  for  the  current  year,  and  fix  the  remuneration  to  be  paid  to- 
him  by  the  company  for  liis  services. 

(3.)  A  director  or  officer  of  the  company  shall  not  be  capable  of  being  appointed 
auditor  of  the  company. 

A.)  A  person,  other  than  a  retiring  auditor,  shall  not  be  capable  of  being 
appointed  auditor  at  an  annual  general  meeting  unless  notice  of  an  intention  to 
nominate  that  person  to  the  office  of  auditor  has  been  given  bj-  a  shareholder  to  the 
company  not  less  than  fourteen  days  before  the  annual  general  meeting,  and  the 
company  shall  send  a  copy  of  any  such  notice  to  the  retiring  auditor,  and  shall  give 
notice  thereof  to  the  shareholders,  either  by  advertisement  or  in  any  other  mode- 
allowed  by  the  articles,  not  less  than  seven  days  befoi'e  the  annual  general  meeting : 

Provided  that  if,  after  notice  of  the  intention  to  nominate  an  auditor  has  been  so 
given,  an  annual  general  meeting  is  called  for  a  date  fourteen  days  or  less  after  the- 
notice  has  been  given,  the  notice,  though  not  given  within  the  time  required  by 
this  provision,  shall  be  deemed  to  have  been  properly  given  for  the  piirposes  thereof, 
and  the  notice  to  be  sent  or  giveu  by  the  company  may,  instead  of  being  sent  or 
given  within  the  time  required  bj'  this  provision,  be  sent  or  given  at  the  same  time 
as  the  notice  of  the  annual  general  meeting. 

(5.)  The  first  auditors  of  the  company  may  be  appointed  by  the  directors  before 
the  statutory  meeting,  and  if  so  appointed  shall  hold  office  until  the  first  annual 
g'eneral  meeting,  unless  previously  removed  by  a  resolution  of  the  shareholders  in 
general  meeting,  in  which  case  the  shareholders  at  that  meeting  may  appoint 
auditors. 

(6.)  The  directors  may  fill  any  casual  vacancy  in  the  office  of  auditor,  but  while 
any  such  vacancy  continues  the  surviving  or  continuing  auditor  or  auditors,  if  any, 
may  act. 

(7.)  The  remuneration  of  the  auditors  of  a  company  shall  be  fixed  by  the  company 
in  general  meeting,  except  that  the  remuneration  of  any  auditors  appointed  before 
the  statutory  meeting,  or  to  fill  any  casual  vacancy,  may  be  fixed  by  tho  directors. 

113.  — (1.)  Every  auditor  of  a  company  shall  have  a  right  of  a<;cess  at  all  times 
to  the  books  and  accounts  and  vouchers  of  the  company,  and  shall  be  entitled  to 
require  from  the  directors  and  officers  of  the  company  such  information  and 
explanation  as  may  be  necessary  for  the  performance  of  the  duties  of  the  auditors. 

(2.)  The  auditors  shall  make  a  report  to  the  shareholders  on  the  accounts  exam- 
ined by  them,  and  on  every  balance  sheet  laid  before  the  company  in  general 
meeting  during  their  tenm-e  of  office,  and  the  report  shall  state— 

(a)  whether  or  not  they  have  obtained  all  the  information  and  explanations  they 

have  required ;  and 

(b)  whether,  in  their  opinion,   the  balance   .sheet   referred   to  in  the  report   is 

properly  drawn  up  so  as  to  exhibit  a  true  and  correct  view  of  the  state  of 
the  compan}''s  affaii-s  according  to  the  best  of  their  information  and  the 
explanations  given  to  them,  and  as  shown  by  the  books  of  the  company. 

(3.)  The  balance  sheet  shall  be  signed  on  behalf  of  the  board  by  two  of  the 
directors  of  the  company  or,  if  there  is  only  one  director,  by  that  director,  and  the 
auditors'  report  shall  be  attached  to  the  balance  sheet,  or  there  shall  be  inserted  at 
the  foot  of  the  balance  sheet  a  reference  to  the  report,  and  the  report  shall  be  read 
before  the  company  in  general  meeting,  and  shall  be  open  to  inspection  by  any 
shareholder. 

Any  shareholder  shall  be  entitled  to  be  furnished  with  a  copy  of  the  balance 
sheet  and  auditors'  report  at  a  charge  not  exceeding  sixpence  for  every  hundred 
words. 

(4.)  If  any  copy  of  a  balance  sheet  which  has  not  been  signed  as  required  by  this- 
section  is  issued,  circulated,  or  published,  or  if  any  copy  of  a  balance  sheet  is 
issued,  circulated,  or  published  without  either  ha-v-ing  a  copy  of  the  auditors'  report 
attached  thereto  or  containing  such  reference  to  that  report  as  is  required  by  this 
section,  the  company,  and  every  director,  manager,  secretary,  or  other  officer  of  the 
company  who  is  knowingly  a  party  to  the  default,  shall  on  conviction  be  liable  to  a 
fine  not  exceeding  fifty  pounds. 

(5.)  In  the  case  of  a  banking  company  registered  after  the  fifteenth  day  of 
August  eighteen  hundi"ed  and  seventy-nine — 

(a)  if  the  company  has  branch  banks  beyond  the  limits  of  Europe,  it  shall  ]>& 
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sufficient  if  the  auditor  is  allowed  access  to  such  copies  of  and  extracts 
from  the  books  and  accounts  of  any  such  branch  as  have  been  transmitted 
to  the  head  office  of  the  company  in  the  United  Kingdom  ;  and 
(b)  the  balance  sheet  must  be  signed  by  the  secretary  or  manager  (if  any),  and 
where  there  are  more  than  three  directors  of  the  company  by  at  least  three 
of  those  directors,  and  where  there  are  not  more  than  three  directors  by  all 
the  directors. 
114. — (1.)  Holders  of  preference  shares  and  debentures  of  a  company  shall  have 
the  same  right  to  receive  and  inspect  the  balance  sheets  of  the  company  and  the 
reports  of  the  auditors  and  other  reports  as  is  possessed  bj^  the  holders  of  ordinary 
shares  in  the  company. 

(2.)  This  section  shall  not  apply  to  a  private  company,  nor  to  a  company  registered 
before  the  first  day  of  July  nineteen  hundred  and  eight. 


Carrying  on  Business  with  less  than  the  legal  Minimum  of  Members. 

115.  If  at  any  time  the  number  of  members  of  a  company  is  reduced,  in  the 
case  of  a  private  company,  below  two,  or,  in  the  case  of  any  other  company,  below 
seven,  and  it  carries  on  business  for  more  than  six  months  while  the  number  is  so 
reduced,  every  person  who  is  a  member  of  the  company  during  the  time  that  it  so 
carries  on  business  after  those  six  months,  and  is  cognisant  of  the  fact  that  it  is 
carrying  on  business  with  fewer  than  two  members,  or  seven  members,  as  the  case 
may  be,  shall  be  severally  liable  for  the  payment  of  the  whole  debts  of  the  company 
contracted  during  that  time,  and  may  be  sued  for  the  same,  without  joinder  in  the 
action  of  any  other  member. 
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Service  and  Authentication  of  Ttocumenta. 

116.  A  document  may  be  served  on  a  company  by  leading  it  at  or  sending  it  by    S.  62  of  I86i'. 
post  to  the  registered  office  of  the  company.  Senice  of 

117.  A  document  or  proceeding  requiring  authentication  by  a  company  may  be 
signed  by  a  director,  secretary,  or  other  authorized  officer  of  the  company,  and  need 
not  be  under  its  common  seal. 


Tables  and  Forms. 


documents 
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118.— (1.)  The  forms  in  the  Third  Schedule  to  this  Act  or  forms  as  near  thereto    S.  71  of  1862.. 
as  circumstances  admit  shall  be  used  in  all  matters  to  which  those  forms  refer.  Application 

(2.)  The  Board  of  Trade  may  alter  any  of  the  tables  and  forms  in  the   First    and  alteration. 
Schedule  to  this  Act,  so  that  it  does  not  increase  the  amount  of  fees  payable  to  the    Qf  tables  and 
registrar  in  the  said  schedule  mentioned,  and  may  alter  or  add  to  the  forms  in  the    forms, 
said  Third  Schedule. 

(3.)  Any  such  table  or  form,  when  altered,  shall  be  published  in  the  London 
Gazette,  and  thenceforth  shall  have  the  same  force  as  if  it  were  included  in  one  of 
the  Schedules  to  this  Act,  but  no  alteration  made  by  the  Board  of  Trade  in  Table  A. 
in  the  said  First  Schedule  shall  affect  any  company  registered  before  the  alteration, 
or  repeal,  as  respects  that  company,  any  portion  of  that  Table. 


Arbitrations, 

119. — (1.)  A  company  may  by  writing  under  its  common  seal  agree  to  refer  and    S.  72  of  1862. 
may  refer  to  arbitration,  in  accordance  with  the  Railway  Companies  Arbitration    Arbitration 
Act,  1859,  any  existing  or  future  difference  between  itseK  and  any  other  company    between 
or  person. 

(2  )  Companies  parties  to  the  arbitration  may  delegate  to  the  arbitrator  power  to 
settle  any  terms  or  to  determine  any  matter  capable  of  being  lawfully  settled  or 
determined  by  the  companies  themselves,  or  by  their  du-ectors  or  other  managing 
body. 

(3.)  All  the  provisions  of  the  Railway  Companies  Arbitration  Act,  1859,  shall 
apply  to  arbitrations  between  companies  and  persons  in  pursuance  of  this  Act ;  and 
in  the  construction  of  those  provisions  ' '  the  companies ' '  shall  include  companies 
under  this  Act. 


compaiues 
and  others. 
22  &  23  Vict, 
c.  59. 
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S.  2  of  1870. 
Power  to  com- 
promise with 
creditors  and 
members. 
p.  1492 


Power  to  Compromise. 

120. — (1.)  Where  a  compromise  or  arraugement  is  proposed  between  a  C/Ompany 
and  its  creditors  or  any  class  of  them,  or  between  the  company  and  its  members  or 
any  class  of  them,  the  Court  may,  on  the  application  in  a  summary  way  of  the 
company  or  of  any  creditor  or  member  of  the  company  or,  in  the  case  of  a  company 
being  wound  up,  of  the  liquidator,  order  a  meeting  of  the  creditors  or  class  of 
creditors,  or  of  the  members  of  the  company  or  class  of  members,  as  the  case  may 
be,  to  be  summoned  in  such  manner  as  the  Court  directs. 

(2.)  If  a  majority  in  number  representing  three-fourths  in  value  of  the  creditors 
or  class  of  creditors,  or  members  or  class  of  members,  as  the  case  may  be,  present 
either  in  person  or  by  proxy  at  the  meeting,  agree  to  any  compromise  or  arrange- 
ment, the  compromise  or  arrangement  shall,  if  sanctioned  by  the  Court,  be  binding 
on  all  the  creditors  or  the  class  of  creditors,  or  on  the  members  or  class  of  members, 
as  the  case  may  be,  and  also  on  the  company  or,  in  the  case  of  a  company  in  tlie 
course  of  being  wound  up,  on  the  liquidator  and  contributories  of  the  company. 

(3.)  In  this  section  the  expression  "  company  "  means  any  company  liable  to  be 
wound  up  luider  this  Act. 


S.  37  of  1907, 
Meaning  of 
"  private 
•company. ' " 
p.  910 


Meaning  of  "  Private  Company. ^^ 

121. — (1.)  For  the  purposes  of  this  Act  the  expression  "private  company" 
means  a  company  which  by  its  articles — 

(a)  restricts  the  right  to  transfer  its  shares  ;  and 

(b)  limits  the  number  of  its  members  (exclusive  of  persons  who  are  in  the  employ- 

ment of  the  company)  to  fifty  ;  and 

(c)  prohibits  any  invitation  to  the  public  to  subscribe  for  any  shares  or  debentures 

of  the  company. 

(2.)  A  private  company  may,  subject  to  anything  contained  in  the  memorandum 
or  articles,  by  passing  a  special  resolution  and  by  filing  with  the  registrar  of  com- 
panies such  a  statement  in  lieu  of  prospectus  as  the  company,  if  a  public  company, 
would  have  had  to  file  before  allotting  any  of  its  shares  or  debentures,  together  with 
such  a  statutory  declaration  as  the  company,  if  a  public  company,  would  have  had 
to  file  before  commencing  business,  turn  itself  into  a  public  company. 

(3.)  Where  two  or  more  persons  hold  one  or  more  shares  in  a  company  jointly 
they  shall,  for  the  purposes  of  this  section,  be  treated  as  a  single  member. 


PART  IV. 

Winding  Up. 

Freliminary. 

Modes  of  122. — (1.)  The  winding  up  of  a  company  may  be  either — 

vvinding  ujj.  (i)  by  the  Covirt ;  or 

(ii)  voluntary ;  or 

(iii)  subject  to  the  supervision  of  the  Court. 
(2.)  The  provisions  of  this  Act  with  respect  to  winding  up  apply,  unless  th 
contrary  appears,  to  the  winding  up  of  a  company  in  any  of  those  modes. 


Contributoriex. 

S.  38  of  1862.  123. — (1.)  In  the  event  of  a  company  being  wound  up,  every  present  and  past 
Liability  as  member  shall,  subject  to  the  provisions  of  this  section,  be  liable  to  contribute  to  the 
contributories  assets  of  the  company  to  an  amount  sufficient  for  payment  of  its  debts  and  liabilities 
of  present  ^^^  *^®  costs,  charges,  and  expenses  of  the  winding  up,  and  for  the  adjustment  of 

and  past  *^®  rights  of  the  contributories  among  themselves,  with  the  qualifications  following 

members.  (ttia*  is  to  say)  :— 

(i)  A  past  member  shall  not  be  liable  to  contribute  if  he  has  ceased  to  be  a 

member  for  one  year  or  upwards  before   the  commencement    of    the 

winding  up  : 
(ii)  A  past  member  shall  not  be  liable  to  contribute  in  respect  of  any  debt  or 

liability  of  the  company  contracted  after  he  ceased  to  be  a  member : 
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(iii)  A   past  member  shall  not  be  liable  to  contribute  unless  it  appears  to  the 
Court  that  the  existing  members  are  unable  to  satisfy  the  contributions 
required  to  be  made  by  them  in  pursuance  of  this  Act  : 
(iv)  In   the   case  of    a   company   limited   by  shares   no  contribution   shall   be 
required  from  any  member  exceeding  the  amount,  if  any,  unpaid  on 
the  shares  in  respect  of  which  he  is  liable  as  a  present  or  past  member  : 
(v)  In  the  case  of  a  company  limited  by  guarantee,  no  contribution  shall  be 
required  from   any  member  exceeding  the  amount   undertaken  to  be 
contributed  by  him  to  the  assets  of  the  company  in  the  event  of  its 
being  wound  up : 
(vi)  Nothing  in  this  Act  shall  invalidate  any  provision  contained  in  any  policy 
of    insurance   or    other  contract   whereby   the   liability   of    individual 
members  on  the  policy  or  contract  is  restricted,  or  whereby  the  funds  of 
the  company  are  alone  made  liable  in  respect  of  the  policy  or  contract : 
( vii)   A  sum  due  to  any  member  of  a  company,  in  his  character  of  a  member,  by 
way  of  dividends,  profits,   or  otherwise,    shall  not  be  deemed  to  be  a 
debt  of  the  company,  payable  to  that  member  in  a  case  of  competition 
between  himself  and  any  other  creditor  not  a  member  of  the  company  ; 
but  any  such  sum  may  be  taken  into  account  for  the  purpose  of  the 
final  adjustment  of  the  rights  of  the  contributories  among  themselves. 
(2.)  In  the  winding-up  of  a  limited  company,  any  director  or  manager,  whether 
past  or  present,  whose  liability  is,   in  pursuance  of  this  Act,  unlimited,  shall,  in 
addition  to  his  liability  (if  any)  to  contribute  as  an  ordinary  member,  be  liable  to 
make  a  further  contribution  as  if  he  were  at  the  commencement  of  the  winding-up 
a  member  of  an  unlimited  company  :  Provided  that — 

(i)  A  past  director  or  manager  shall  not  be  liable  to  make  such  further  con- 
tribution if  he  has  ceased  to  hold  office  for  a  year  or  upwards  before 
the  commencement  of  the  winding-up  : 
(ii)  A  past  director  or  manager  shall  not  be  liable  to  make  such  further  con- 
tribution in  respect  of  any  debt  or  liability  of  the  company  contracted 
after  he  ceased  to  hold  office  : 
(iii)  Subject  to  the  articles  of  the  company,  a  director  or  manager  shall  not  be 
liable  to  make  such  further   contribution   unless   the   Court  deems  it 
necessary  to  require  that  contribution  in  order  to  satisfy  the  debts  and 
liabilities  of  the  company,  and  the  costs,  charges,  and  expenses  of  the 
winding-up. 
(3.)  In  the  winding-up  of  a  company  limited  by  guarantee  which  has  a  share 
capital,  every  member  of  the  company  shall  be  liable,  in  addition  to  the  amount 
undertaken  to  be  contributed  by  him  to  the  assets  of  the  company  in  the  event  of 
its  being  wound  up,  to  contribute  to  the  extent  of  any  sums  unpaid  on  any  shares 
held  by  him. 

124.  The  term  "  contributory  "  means  every  person  liable  to  contribute  to  the 
assets  of  a  company  in  the  event  of  its  being  wound  up,  and,  in  all  proceedings 
for  determining  and  in  all  proceedings  prior  to  the  final  determination  of  the  persons 
who  are  to  be  deemed  contributories,  includes  any  person  alleged  to  be  a  contributory. 

125.  The  liability  of  a  contributory  shall  create  a  debt  (in  England  and  Ireland 
of  the  nature  of  a  specialty)  accruing  due  from  him  at  the  time  when  his  liability 
commenced,  but  payable  at  the  times  when  calls  are  made  for  enforcing  the 
liability. 

126. — (1.)  If  a  contributory  dies  either  before  or  after  he  has  been  placed  on  the 
list  of  contributories,  his  personal  representatives  and  his  heirs  and  devisees,  shall 
be  liable  in  a  due  course  of  administration  to  contribute  to  the  assets  of  the 
company  in  discharge  of  his  liability  and  shall  be  contributories  accordingly. 

(2.)  Where  the  personal  representatives  are  placed  on  the  list  of  contributories, 
the  heirs  or  devisees  need  not  be  added,  but,  except  in  the  case  of  heirs  or  devisees 
of  any  such  real  estate  in  England,  they  may  be  added  as  and  when  the  Court 
thinks  fit. 

(3.)  If  the  personal  representatives  make  default  in  paying  any  money  ordered 
to  be  paid  by  them,  proceedings  may  be  taken  for  administering  the  personal  and 
real  estates  of  the  deceased  contributory,  or  either  of  them,  and  of  compelling 
payment  thereout  of  the  money  due. 

127.  If  a  contributory  becomes  bankrupt,  either  before  or  after  he  has  been 
placed  on  the  list  of  contributories.  then — 

(1.)  his  trustee  in  bankruptcy  shall  represent  him  for  all  the  purposes  of  the 
winding  up,  and  shall  be  a  contributory  accordingly,  and  may  be  called  on 


S.  74  of  1862- 

Definition  of 
contributory. 

S.  75  of  1862. 

Nature  of 
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S.  78  of  1862. 

Provision  as 

to  married 

women. 

45  &  46  Vict. 

c.  15. 

44  &  45  Vict. 

•c.  21. 


to  admit  to  proof  against  the  estate  of  the  bankrupt,  or  otherwise  to  allow 
to  be  paid  out  of  his  assets  in  due  course  of  law,  any  money  due  from  the 
bankrupt  in  respect  of  his  liability  to  contribute   to   the   assets  of   the 
company  ;   and 
(2.)  there  may  be  proved  against  the  estate  of  the  bankrupt  the  estimated  value  of 

his  liability  to  future  calls  as  well  as  calls  already  made. 
128.  —  (1.)  The  husband  of  a  female  contributory  married  before  the  date  of  the 
commencement  of  the  Married  Women's  Prop-rty  Act,  18S2,  or  the  Married  Women's 
Property  (Scotland)  Act,  1881,  as  the  case  may  be,  shall,  during  the  continuance  of 
the  marriage,  be  liable,  as  respects  any  liability  attaching  to  any  shares  acquired  by 
her  before  that  date,  to  contribute  to  the  assets  of  the  company  the  same  sum  as  she 
would  have  been  liable  to  contribute  if  .she  had  not  married,  and  he  shall  be  a  con- 
tiibutory  accordingly. 

(2.)  Subject  as  aforesaid,  nothing  in  this  Act  shall  affect  the  provisions  of  the 
Married  Women's  Property  Act,  1882,  or  the  Married  Women's  Property  (Scotland) 
Act,  1881. 


S.  79  of  1862. 
■Circumstances 
in  which 
■company  may 
be  wound  up 
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•S.  1  of  1890. 
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Winding  up  by  Court. 

129.  A  company  may  be  wound  up  by  the  Court — 

(i)  if  the  company  has  by  special  resolution  resolved  that    the  company  be 

wound  up  by  the  Court : 
(ii)  if  default  is  made  in  filing  the  statutory  report  or  in  holding  the  statutory 

meeting : 
(iii)  if  the  company  does  not  commence  its  business  within  a  year  from  its 

incorporation,  or  suspends  its  business  for  a  whole  year : 
(iv)  if  the  number  of  members  is  reduced,  in  the  case  of  a  private  company, 

below  two,  or,  in  the  case  of  any  other  company,  below  seven  : 
(v)  if  the  company  is  unable  to  pay  its  debts : 
(vi)  if  the  Court  is  of  opinion  that  it  is  just  and  equitable  that  the  company 

should  be  wound  up. 

130.  A  company  shall  be  deemed  to  be  unable  to  pay  its  debts — 

(i)  if  a  creditor,  by  assignment  or  otherwise,  to  whom  the  company  is  indebted 
in  a  sum  exceeding  hl'ty  pounds  then  due,  has  served  on  the  company, 
by  lea%'ing  the  same  at  its  registered  office,  a  demand  under  his  hand 
requiring  the  company  to  pay  the  sum  so  due,  and  the  company  has  for 
three  weeks  thereafter  neglected  to  pay  the  sum,  or  to  secure  or  compound 
for  it  to  the  reasonable  satisfaction  of  the  creditor  ;  or 
(ii)  if,  in  England  or  Ireland,  execution  or  other  process  issued  on  a  judgment 
decree  or  order  of  any  Court  in  favour  of  a  creditor  of  the  company  is 
returned  unsatisfied  in  whole  or  in  part ;  or 
iii)  if,  in  Scotland,  the  induciaj  of  a  charge  for  payment  on  an  extract  decree, 
or  an  extract  registered  bond,    or  an  extract  registered   protest  have 
expired  without  payment  being  made  ;  or 
(iv)  if  it  is  proved  to  the  satisfaction  of  the  Court  that  the  company  is  unable 
to  pay  its  debts,  and,  in  determiniug  whether  a  company  is  unable  to 
pay  its  debts,   the  Court  shall  take  into  account  the   contingent  and 
prospective  liabilities  of  the  company. 
131.- — (1.)  The  Courts  having  jurisdiction  to  wind  up  companies  registered  in 
England  shall  be  the  High  Court,  the  Chancery  Courts  of  the  counties  palatiue  of 
Lancaster  and  Durham,  and  the  County  Courts. 

(2.)  Where  the  amount  of  the  share  capital  of  a  company  paid  up  or  credited  as 
paid  up  exceeds  ten  thousand  pounds,  a  petition  to  wind  up  the  company  shall  be 
presented  to  the  High  Court,  or,  in  the  case  of  a  company  whose  registered  office 
is  situate  within  the  jurisdiction  of  either  of  the  palatiue  courts  aforesaid,  either  to 
the  High  Court  or  to  the  palatine  court  having  jurisliction. 

(3.)  Where  the  amoimt  of  the  share  capital  of  a  company  paid  up  or  credited  as 
paid  up  does  not  exceed  ten  thousand  pounds,  and  the  registered  office  of  the  com- 
pany is  situated  within  the  jurisdiction  of  a  County  Court  having  jurisdiction  under 
this  Act,  a  petition  to  wind  up  the  company  shall  be  presented  to  that  County 
Court. 

(4.)  Where  a  company  is  formed  for  working  mines  within  the  stannaries  and  is 
not  shown  to  be  actually  working  mines  beyond  the  limits  of  the  stannaries,  or  to 
be  engaged  in  any  other  undertaking  beyond  those  limits,  or  to  have  entered  into 
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•a  conti'act  for  such  working  or  undertaking,  a  petition  to  wind  up  the  company 
shall  be  presented  to  the  Court  exercising  the  stannaries  jurisdiction  whatever  may 
be  the  amount  of  the  capital  of  the  company  and  wherever  the  registered  office  of 
the  company  is  situate. 

(5.)  The  Lord  Chancellor  may  by  order  exclude  a  County  Court  from  having 
jurisdiction  under  this  Act,  and  for  the  purposes  of  that  jurisdiction  may  attach  its 
district,  or  any  part  thereof,  to  the  High  Court  or  any  other  County  Court,  and 
may  revoke  or  vary  any  such  order  or  any  like  order  made  under  the  Companies 
(Winding  Up)  Act,  1890. 

In  exercising  his  powers  under  this  section  the  Lord  Chancellor  shall  provide 
that  a  County  Court  shall  not  have  jurisdiction  under  this  Act  unless  it  has  for 
the  time  being  jui'isdiction  in  bankruptcy. 

An  order  made  under  this  provision  shall  not  affect  any  jurisdiction  or  powers 
vested  in  any  County  Court  under  or  by  virtue  of  the  Stannaries  Jurisdiction 
(Abolition)  Act,  1896. 

(6.)  Every  Court  in  England  having  jurisdiction  under  this  Act  to  wind  up  a 
company  shall  for  the  purposes  of  that  jurisdiction  have  all  the  powers  of  the  High 
Court,  and  every  prescribed  officer  of  the  Court  shall  perform  any  duties  which 
an  officer  of  the  High  Court  may  discharge  by  order  of  the  judge  thereof  or 
otherwise  in  relation  to  the  winding  up  of  a  company. 

(7.)  Nothing  in  this  section  shall  invalidate  a  proceeding  by  reason  of  its  being- 
taken  in  a  wrong  Court. 

(8.)  For  the  purposes  of  this  section  the  expression  "registered  office"  means 
the  place  which  has  longest  been  the  registered  office  of  the  company  during  the 
six  months  immediately  preceding  the  presentation  of  the  petition  for  winding  up. 

132.  Subject  to  general  rules  and  to  orders  of  transfer  made  under  the  authority 
of  the  Supreme  Coui't  of  Judicature  Act,  1873,  and  the  Arts  amending  it,  the 
jurisdiction  to  wind  up  companies  of  the  Hiifh  Court  in  England  under  this  Act 
shall,  as  Ihe  Lord  Chancellor  may  from  time  to  time  by  general  order  direct,  be 
exercised,  either  generally  or  iu  specified  classes  of  cases,  either  by  such  judge  or 
judges  of  the  Chancery  Division  of  the  High  Court  as  the  Lord  Chancellor  may 
assign  to  exercise  that  jurisdiction,  or  by  the  judge  who,  for  the  time  being, 
exercises  the  bankruptcy  jurisdiction  of  the  High  Court. 

133. — (1.)  The  winding  up  of  a  company  by  the  Court  in  England  or  any 
proceedings  iu  the  wiudiug  up  may  at  auy  time  and  at  any  stage,  and  either  \vith 
or  without  application  from  any  of  the  parties  thereto,  be  transferred  from  one 
Court  to  another  C<jurt,  or  may  be  retained  in  the  Court  in  which  the  proceedings 
were  commenced,  although  it  may  not  be  the  Court  in  which  they  ought  to  have 
been  commenced. 

(2.)  The  powers  of  transfer  given  by  the  foregoing  provisions  of  this  section 
may,  subject  to  and  in  accordance  with  general  rules,  be  exercised  by  the  Lord 
Chancellor  or  by  any  judge  of  the  High  Court  having  jurisdiction  under  this  Act,  or, 
as  reg'ards  any  case  within  the  jurisdiction  of  any  other  Court,  by  the  judge  of 
that  Court. 

(3.)  If  any  question  aises  in  any  winding  up  proceeding  in  a  County  Court 
which  all  the  parties  to  the  proceeding,  or  which  one  of  them  and  the  judge  of 
the  Court,  desire  to  have  determined  in  the  first  instance  in  the  High  C  )urt,  the 
judge  shall  state  the  facts  in  the  form  of  a  special  case  tor  the  ophiion  of  the  High 
Court,  and  thereupon  the  special  case  and  the  proceedings,  or  such  of  them  as  may 
be  required,  shall  be  transmitted  to  the  High  Court  for  the  purposes  of  the  deter- 
mination. 

134.  The  Court  having  jurisdiction  to  wind  up  companies  registered  in  Ireland 
shall  be  the  High  Couit : 

Provided  that  where  the  High  Court  in  Ireland  makes  an  order  for  winding  up 
a  company  it  may,  if  it  thinks  fit,  direct  th^t  all  subsequent  proceedings  in  the 
winding  up  be  had  in  the  Court  of  bankruptcy  having  jurisdiction  in  the  place  in 
which  the  registered  office  or  the  company  is  situate  ;  and  thereupon  those  pro- 
ceediugrt  shall  be  taken  in  that  Court  of  bankruptcy  accordingly,  and  that  Court 
shall,  for  the  pui-poses  of  the  winding  up,  have  all  the  powers  of  the  High  Court 
in  Ireland. 

1  '.5.  The  Court  having  jurisdiction  to  wind  up  companies  registered  in  Scotland 
shall  be  the  Court  of  Session  iu  either  division  thereof,  or,  in  the  event  of  a  remit 
to  a  permanent  Lord  Ordinary,  that  Ijord  Ordinary  during  session,  and  in  time  of 
vacation  the  Lord  Oidinary  on  the  billfl. 
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S.  6  of  188«. 
Power  in 
Scotland  to 
remit  winding' 
up  to  Lord 
Ordinary. 

S.  82  of  1862. 
Provisions 
as  to  applicM- 
tions  for 
winding  up. 


S.  82  of  1862. 

Effect  of 

mnding-up 

order. 

S.  84  of  1862. 
Commencement 
of  winding-up 
by  Coiu-t. 

S.  85  of  1862. 
Power  to  stay 
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proceedings 


company. 


S.  86  of  1SG2. 
Powers  of 
Court  on 
hearing 
petition. 


136.  Where  the  Court  in  Scotland  makes  a  winding-up  order,  it  may,  if  it 
thinks  fit,  at  any  time  direct  all  subsequent  proceedings  in  the  winding  up  to  be 
taken  before  one  of  the  permanent  Lords  Ordinary,  and  remit  the  winding  up  to 
him  accordingly,  and  thereupon  that  Lord  Ordinary  shall,  for  the  purposes  of  the 
wiriding  up,  have  all  the  powers  and  jurisdiction  of  the  Court : 

Provided  that  the  Lord  Ordinary  may  report  to  the  division  of  the  Court  any 
matter  which  may  arise  in  the  course  of  the  winding  up. 

137.  —  (1.)  An  application  to  the  Court  for  the  winding  up  of  a  company  shall 
be  by  petition,  pi*esentfd  subject  to  the  provisions  of  this  section  either  by  the- 
company,  or  by  any  creditor  or  creditors  (including  any  contingent  or  prospective 
creditor  or  creditors),  contributory  or  contributories,  or  by  all  or  any  of  those 
parties,  together  or  separately  :     Provided  that 

(a)  A  contributory  shall  not  be  entitled  to  present  a  petition  for  winding  up  a 

company  unless — 

(i)  either  the  number  of  members  is  reduced,  in  the  case  of  a  private 
company,  below  two,  or,  in  the  case  of  any  other  company,  below  seven ;  or 

(ii)  the  shares  in  respect  of  which  he  is  a  contributory,  or  some  of  them, 
either  were  origiually  allotted  to  him  or  have  been  held  by  him,  and  regis- 
tered in  his  name,  for  at  least  six  months  during  the  eighteen  months 
before  the  commencement  of  the  winding  up,  or  have  devolved  on  him 
through  the  death  of  a  former  holder ;  and 

(b)  A  petition  for  winding  up  a  company  on  the  ground  of  default  in  filing  the 

statutory  report,  or  in  holding  the  statutory  meeting,  shall  not  be  pre- 
sented by  any  person  except  a  shareholder,  nor  before  the  expiration  of 
foiorteen  days  after  the  last  day  on  which  the  meeting  ought  to  have  beea 
held ;  and 

(c)  The  Court  shall  not  give  a  hearing  to  a  petition  for  winding  up  a  company  by 

a  contingent  or  prospei  tive  creditor  until  such  secui'ity  for  costs  has  been 

given  as  the  Court  thinks  reasonable,  and  until  a  prima  facie  case  for 

winding  up  has  been  established  to  the  satisfaction  of  the  Court. 

(2.)  Where  a  company  is  being  wound  up  voluntarily  or  subject  to  supervision  in 

England,  a  petition  may  be  presented  by  the  official  receiver  attached  to  the  Court, 

as  well  as  by  any  other  person  authorized  in  that  behalf  under  the  other  provisions^ 

of  this  section,  Imt  the  Court  shall  not  make  a  winding-up  order  on  the  petition 

unless  it    is    satisfied   that   the   voluntary  winding  up  or  winding  up   subject  to 

supervision  cannot  be  continued  with  due  regard  to  the  interests  of  the  creditors  or 

contributories. 

(3.)  Where  under  the  provisions  of  this  Part  of  this  Act  any  person  as  being  the 
husband  of  a  female  contributory  is  himself  a  contributory,  and  a  share  has  during 
the  whole  or  any  part  of  the  six  months  been  held  by  or  registered  in  the  name 
of  the  wife,  or  by  or  in  the  name  of  a  trustee  for  the  wife  or  for  the  husband,  the 
share  shall,  for  the  purposes  of  this  section,  be  deemed  to  have  been  held  by  and 
registered  in  the  name  of  the  husband. 

138.  An  order  for  winding  up  a  company  shall  operate  in  favour  of  all  the- 
creditors  and  of  all  the  contributories  of  the  company  as  if  made  on  the  joint 
petition  of  a  creditor  and  of  a  contributory. 

139.  A  winding  up  of  a  company  by  the  Court  shall  be  deemed  to  commence  at 
the  time  of  the  presentation  of  the  petition  for  the  winding  up. 

140.  At  any  time  after  the  pre.sentatiou  of  a  petition  for  winding  up,  and  before- 
a  winding-up  order  has  been  made,  the  company,  or  any  creditor  or  contributory, 
may— 

(a)  where  any  action  or  proceeding  against  the  company  is  pending  in  the  High 

Court  or  Court  of  Appeal  in  England  or  Ireland,  apply  to  the  Court  in 
which  the  action  or  proceeding  is  pending  for  a  stay  of  proceedings- 
therein ;  and 

(b)  where  any  other  action  or  proceeding  is  pending  against  the  company,  apply 

to  the  Court  having  jurisdiction  to  wind    up   the   company  to  restrain, 

further  proceedings  in  the  action  or  proceeding  ; 
and  the  Court  to  which  application  is  so  made  may,  as  the  case  maybe,  stay  or 
restrain  the  proceedings  accordiiigly  on  such  terms  as  it  thinks  fit. 

141.— (1.)  On  hearing  the  petition,  the  Court  may  dismiss  it  with  or  without 
costs,  or  adjourn  the  hearing  conditionally  or  unconditionally,  or  make  any  interim^ 
order,  or  any  other  order  that  it  deems  just,  but  the  Court  shall  not  refuse  to  make- 
n  winding-up  order  on  the  ground  only  that  the  assets  of  the  company  have  been 
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morto-ao-ed  to  an  amouut  equal  to  or  in  excess  of  those  assets,  or  that  the  company 

has  no  assets.  -,     ,    i  »     ,     .      ,.,. 

(2.)  Where  the  petition  is  presented  on  the  ground  of  default  in  filing  the 
statutory  report  or  in  holding  the  statutory  meeting,  the  Court  may  order  the 
costs  to  "be  paid  by  any  persons  who,  in  the  opinion  of  the  Court,  are  responsible 
for  the  default. 

142.  When  a  winding-np  order  has  been  made,  no  action  or  proceeding  shall  be 
proceeded  with  or  commenced  against  the  company  except  by  leave  of  the  Court, 
and  subject  to  such  terms  as  the  Court  may  impose. 

143.  On  the  making  of  a  winding-up  order,  a  copy  of  the  order  must  forthwith 
be  forwarded  by  the  company  to  the  registrar  of  companies,  who  shall  make  a 
minute  thereof  in  his  books  relating  to  the  company. 

144.  The  Court  may  at  any  time  after  an  order  for  winding  up,  on  the  applica- 
tion of  any  creditor  or  contributory,  and  on  proof  to  the  satisfaction  of  the  Court 
that  all  proceedings  in  relation  to  the  winding-up  ought  to  be  stayed,  make  an 
order  staying  the  proceedings,  either  altogether  or  for  a  limited  time,  on  such  terms 
and  conditions  as  the  Court  thinks  fit. 

145.  The  Court  may,  as  to  all  matters  relating  to  a  winding-up,  have  regard  to 
the  wishes  of  the  creditors  or  contributories  as  proved  to  it  by  any  sufficient 
evidence. 


Official  Receiver. 

146._(1.)  For  the  purposes  of  this  Act  so  far  as  it  relates  to  the  winding  up  of 
companies  by  the  Court  in  England,  the  term  "  official  receiver  "  shall  mean  the 
official  receiver,  if  any,  attached  to  the  Court  for  bankruptcy  purposes,  or,  if  there 
is  more  than  one  such  official  receiver,  then  such  one  of  them  as  the  Board  of  Trade 
may  appoint,  or,  if  there  is  no  such  official  receiver,  then  an  officer  appointed  for 
the  purpose  by  the  Board  of  Trade. 

(2.)  Any  such  officer  shall  for  the  purpose  of  his  duties  under  this  Act  be  styled 
the  official  receiver. 

147. (1.)  Where  the  Court  in  England  has  made  a  winding-up  order,  there 

shall  be  made  out  and  submitted  to  the  official  receiver  a  statement  as  to  the  affairs 
of  the  company  in  the  prescribed  form,  verified  by  affidavit,  and  showing  the 
particulars  of  its  assets,  debts,  and  liabilities,  the  names,  residences,  and  occupa- 
tions of  its  creditors,  the  securities  held  by  them  respectively,  the  dates  when  the 
securities  were  respectively  given,  and  such  further  or  other  information  as  may  be 
prescribed  or  as  the  official  receiver  may  require. 

(2.)  The  statement  shall  be  submitted  and  verified  by  one  or  more  of  the  persons 
who  are  at  the  time  of  the  winding-up  order  the  directors  and  by  the  person  who  is 
at  that  time  the  secretary  or  other  chief  officer  of  the  company,  or  by  such  of  the 
persons  being  or  having  been  directors  or  officers  of  the  company,  or  having  taken 
part  in  the  formation  of  the  company  at  any  time  within  one  year  before  the 
windinff-up  order,  as  the  official  receiver,  subject  to  the  direction  of  the  Court,  may 
require  to  submit  and  verify  the  same. 

(3.)  The  statement  shall  be  submitted  within  fourteen  days  from  the  date  of  the 
order,  or  within  such  extended  time  as  the  official  receiver  or  the  Court  may  for 
special  reasons  appoint. 

(4.)  Any  person  making  or  concurring  in  making  the  statement  and  affidavit 
required  by  this  section  shall  be  allowed,  and  shall  be  paid  by  the  official  receiver, 
out  of  the  assets  of  the  company,  such  costs  and  expenses  incurred  in  and  about  the 
preparation  and  making  of  the  statement  and  affidavit  as  the  official  receiver  may 
consider  reasonable,  subject  to  an  appeal  to  the  Court. 

(5.)  If  any  person,  without  reasonable  excuse,  makes  default  in  complying  with 
the  requirements  of  this  section,  he  shall  be  liable  to  a  fine  not  exceeding  ten  pounds 
for  every  day  during  which  the  default  continues. 

(6.)  Any  person  stating  himself  in  writing  to  be  a  creditor  or  contributory  of  the 
company  shall  be  entitled  by  himself  or  by  his  agent  at  all  reasonable  times,  on 
payment  of  the  prescribed  fee,  to  inspect  the  statement  submitted  in  pursuance  of 
this  section,  and  to  a  copy  thereof  or  extract  therefrom.  But  any  person  untruth- 
fully so  stating  himself  to  be  a  creditor  or  conti'ibutory  shall  be  guilty  of  a  contempt 
of  Court  and  shall  be  punishable  accordingly  on  the  application  of  the  liquidator  or 
of  the  official  receiver. 

148  —(1.)  Where  the  Court  in  England   has  made  a  winding-up   order,   the 
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official  official  receiver  shall,  as  soon  as  practicable  after  receipt  of  the  statement  of  the 

receiver.  company's  affairs,  submit  a  preliminary  report  to  the  Coxirt — 

(a)  as  to  the  amount  of  capital  issued,  subscribed,  and  paid  up,  and  the  estimated 

amount  of  assets  and  liabilities ;  and 

(b)  if  the  company  has  failed,  as  to  the  causes  of  the  failure ;  and 

(cj  whether  in  his  opinion  further  inquiry  is  desirable  as  to  any  matter  relating 

to  the  promotion,  formation,  or  failure  of  the  company,  or  the  conduct  of 

the  business  thereof. 

(2.)  The  official  receiver  may  also,   if  he  thinks  fit,  make  a  further  report,  or 

further  reports,  stating  the  manner  in  which  the  company  was  formed  and  whether 

in  his  opinion  any  fraud   has  been  committed  by  any  person  in  its  promotion  or 

formation,  or  by  any  director  or  other  officer  of  the  company  in  relation  to  the 

company  since  the  formation  thereof,  and  any  other  matters  which  in  his  opinion  it 

is  desirable  to  bring  to  the  notice  of  the  Court. 
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Liquidators. 

149. — (1.)  For  the  purpose  of  conducting  the  proceedings  in  winding  up  a 
company  and  performing  such  duties  in  reference  thereto  as  the  Court  may  impose, 
the  Court  may  appoint  a  liquidator  or  liquidators. 

(2.)  The  Court  may  make  such  an  appointment  provisionally  at  any  time  after 
the  presentation  of  a  petition  and  before  (where  the  proceedings  are  in  England) 
the  making  of  an  order  for  winding  up,  or  (where  the  proceedings  are  in  Scotland 
or  Ireland)  the  first  appointment  of  liquidators. 

(3.)  Where  the  proceedings  are  in  England — 

(a)  If  a  provisional  liquidator  is  appointed  before  the  making  of  a  winding-up 

order,  the  olficial  receiver  or  any  other  fit  person  may  be  appointed : 

(b)  On  a  winding-up  order  being  made  the  official  receiver  shall  by  virtue  of 

his  office  become  the  provisional  liquidator  and  shall  continue  to  act  as 
such  until  he  or  another  person  becomes  liquidator  and  is  capable  of 
acting  as  such  : 

(c)  When  a  person  other  than  the  official  receiver  is  appointed  liquidator  he 

shall  not  be  capable  of  acting  as  liquidator  until  he  has  notified  his 
appointment  to  the  registrar  of  companies  and  given  security  in  the 
prescribed  manner  to  the  satisfaction  of  the  Board  of  Trade. 

(4.)  If  more  than  one  liquidator  is  appointed  by  the  Court,  the  Coiu-t  shall  declaie 
whether  any  act  by  this  Act  required  or  authorized  to  be  done  by  the  liquidator  is  to 
be  done  by  all  or  any  one  or  more  of  the  persons  appointed. 

(5.)  In  a  winding-up  in  Scotland  or  Ireland  the  Court  may  determine  whether 
any  and  what  security  is  to  be  given  by  a  liquidator  on  his  appointment. 

(6.)  A  liquidator  appointed  by  the  Court  may  resign  or,  on  cause  shown,  be 
removed  by  the  Court. 

(7.)  A  vacancy  in  the  office  of  a  liquidator  appointed  by  the  Court  shall  be  filled 
by  the  Court. 

In  a  winding-up  in  England  the  official  receiver  shall  by  virtue  of  his  office  be 
the  liquidator  during  the  vacancy. 

(8.)  Where  a  person  other  than  the  official  receiver  is  appointed  liquidator,  he 
shall  receive  such  salary  or  remuneration  by  way  of  percentage  or  otherwise  as  the 
Court  may  direct ;  and,  if  more  such  persons  than  one  are  appointed  liquidators, 
their  remuneration  shall  be  distributed  among  them  in  such  proportions  as  the 
Court  directs. 

(9.)  A  liquidator  shall  be  described  as  follows  (that  is  to  say)  :  — 

(a)  in  a  winding-up  in  England,  where  a  person  other  than  the  official  receiver 

is  liquidator,  by  the  style  of  the' hquidator,  and,  where  the  official 
receiver  is  liquidator,  by  the  style  of  the  official  receiver  and  liquidator, 
and 

(b)  in   a   winding-up   in   Scotland   or   Ireland,    by  the   style  of   the   official 

liquidator, 
of  the  particular  company  in  respect  of  which  he  is  appointed,  and  not  by  his 
individual  name. 

(10.)  The  acts  of  a  liquidator  shall  be  valid  notwithstanding  any  defects  that  may 
afterwards  be  discovered  in  his  appointment  or  qualification. 

150.— (1.)  In  a  winding-up  by  the  Court  the  liquidator  shall  take  into  his 
custody,  or  under  his  control,  all  the  property  and  things  in  action  to  which  the 
company  is  or  appears  to  be  entitled. 
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(2.)  In  a  winding-iip  by  the  Court  in  Scotland  or  Ireland,  if  and  so  long  as  there 
is  no  liquidator,  all  the  property  of  the  company  shall  be  deemed  to  be  in  the 
custody  of  the  Court. 

151. — (1.)  The  liquidator  in  a  winding-up  by  the  Court  shall  have  power,  in  the 
case  of  a  winding-up  in  England  with  the  sanction  either  of  the  Court  or  of  the 
committee  of  inspection,  and  in  the  case  of  a  winding-up  in  Scotland  or  Ireland 
with  the  sanction  of  the  Court — 

(a)  to  bring  or  defend  any  action  or  other  legal  proceeding  in  the  name  and  on 

behalf  of  the  company  : 

(b)  to  carry  on  the  business  of  the  company,  so  far  as  may  be  necessary  for  the 

beneficial  winding-up  thereof : 

(c)  in  the  case  of  a  winding-up  in  England,  to  employ  a  solicitor  or  other  agent 

to  take  any  proceedings  or  do  any  business  which  the  liquidator  is  unable 
to  take  or  do  himself  ;  but  the  sanction  in  this  case  must  be  obtained  before 
the  employment,  except  in  cases  of  lu'gency,  and  in  those  cases  it  must  be 
shown  that  no  undue  delay  took  place  in  obtaining  the  sanction  : 

(d)  in  the  case  of  a  winding-up  in  Scotland  or  Ireland,  to  appoint  a  solicitor  or 

law  agent  to  assist  him  in  the  performance  of  his  duties. 
(2.)  The  liquidator  in  a  winding-up  by  the  Coui't  shall  have  power,  but  (subject 
to  the  provisions  of  this  section)  in  the  case  of  a  winding-up  in  Scotland  or  Ireland 
only  with  the  sanction  of  the  Courts 

(a)  To  sell  the  real  and  personal  property,  and  things  in  action  of  the  company 

by  public  auction  or  private  contract,  with  power  to  transfer  the  whole 
thereof  to  any  person  or  company,  or  to  sell  the  same  in  parcels  : 

(b)  To  do  all  acts  and  to  execute,  in  the  name  and  on  behalf  of  the  company,  all 

deeds,  receipts,  and  other  documents,  and  for  that  piu-pose  to  use,  when 
necessary,  the  company's  seal : 

(c)  To  prove,  rank,  and  claim  in  the  bankruptcy,  insolvency,  or  sequestration  of 

any  contributory,  for  any  balance  against  his  estate,  and  to  receive 
dividends  in  the  bankruptcy,  insolvency,  or  sequestration  in  respect  of  that 
balance,  as  a  separ-tte  debt  due  from  the  bankrupt  or  insolvent,  and 
ratoably  with  the  other  separate  creditors  : 

(d)  To  draw,  accept,  make,  and  indorse  any  bill  of  exchange  or  promissory  note 

in  the  name  and  on  behalf  of  the  company,  with  the  same  effect  with 
respect  to  the  liability  of  the  company  as  if  the  bill  or  note  had  been  drawn, 
accepted,  made,  or  indorsed  by  or  on  behalf  of  the  company  in  the  course 
of  its  business  : 

(e)  To  raise  on  the  security  of  the  assets  of  the  company  any  money  requisite  : 

(tf)  To  take  out  in  his  officiial  name,  letters  of  administration  to  any  deceased 
contributory,  and  to  do  in  his  official  name  any  other  act  necessary  for 
obtaining  payment  of  any  money  due  from  a  contributory  or  his  estate 
which  cannot  be  conveniently  done  in  the  name  of  the  company  ;  and  in  all 
such  cases  the  money  due  shall,  for  the  purpose  of  enabling  the  liquidator 
to  take  out  the  letters  of  administration  or  recover  the  money,  be  deemed  to 
be  due  to  the  liquidator  himself  :  ^ 

(g)  To  do  all  such  other  thing-*  as  may  be  necessary  for  winding  up  the  affairs  of 

the  company  and  distributing  its  assets. 
(3.)  The  exercise  by  the  liquidator  in  a  winding-up  by  the  Court  in  England  of 
the  powers  conf ■  rred  bv  this  section  shall  be  subject  to  the  control  of  the  Court, 
and  any  creditor  or  contributory  may  apply  to   the   Court  with   respect  to   any 
exercise  or  projjosed  exercise  of  any  of  those  powers. 

(4.)  In  the  case  of  a  winding-up  in  Scotland  or  Ireland  the  Court  may  provide  by 
any  order  that  the  liquidator  may  exercise  any  of  the  above  powers,  except  the 
power  to  appoint  a  solicitor  or  law  agent,  without  the  sanction  or  intervention  of 
the  Court. 

(5.)  Where  a  liquidator  is  provisionally  appointed  by  the  Court,  the  Court  may 
limit  and  restrif^t  his  powers  by  the  order  appointing  him. 

(6.)  In  a  windiug-up  by  the  Court  iu  Scotland  the  liquidator  shall,  subject  to 
rules  made  under  this  Act,  have  the  same  powers  as  a  trustee  on  a  bankrupt 
estntf^. 

152. — (1.)  When  a  winding-up  order  has  been  made  by  the  Court  in  England, 
the  oflicial  receiver  shall  smumon  separate  rueetings  of  the  creditors  and  con- 
.tributories  of  the  company  for  the  purp  )se  of — 

(a)  determining  whether  or  not  an  application  is  to  be  made  to  the  Court  for 
appoiatiug  a  Kquidator  in  the  place  of  th«  official  receiver ;  and 

5  I  2 
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(b)  determining  whether  or  not  an  application  is  to  be  made  to  the  Court  for  the 

appointment  of  a  committee  of  inspection  to  act  with  the  liquidator,  and 

who  are  to  be  the  members  of  the  committee  if  appointed. 

(2.)  The  Court  may  make  any  appointment  and  order  required  to  give  effect  to 

any  such  determination,  and,  if  there  is  a  difference  between  the  determinations  of 

the  meetings  of  the  creditors  and  contributories  in  respect  of  any  of  the  matters 

mentioned  in  the  foregoing  provisions  of  this  section,  the  Court  shall  decide  the 

difference  and  make  such  order  thereon  as  the  Court  may  think  fit. 

(3.)  In  case  a  liquidator  is  not  appointed  by  the  Court  the  official  receiver  shall 
be  the  liquidator  of  the  company. 

153.  Where  in  the  winding-up  of  a  company  by  the  Court  in  England  a  person 
other  than  the  official  receiver  is  appointed  liquidator  he  shall  give  the  official 
receiver  such  information  and  such  access  to  and  facilities  for  inspecting  the  books 
and  documents  of  the  company,  and  generally  such  aid  as  may  be  requisite  for 
enabling  that  officer  to  perform  his  duties  under  this  Act. 

154. — (I.)  Every  liquidator  of  a  company  which  is  being  wound  up  by  the 
Court  in  England  shall,  in  such  manner  and  at  such  times  as  the  Board  of  Trade,, 
with  the  concun-ence  of  the  Treasury,  direct,  pay  the  money  received  by  him  to- 
the  Companies  Liquidation  Account  at  the  Bank  of  England,  and  the  Board  shall 
furnish  him  with  a  cei-tificate  of  receipt  of  the  money  so  paid  : 

Provided  that,  if  the  committee  of  inspection  satisfy  the  Board  of  Trade  that  for 
the  purpose  of  carrying  on  the  business  of  the  company  or  of  obtaining  advances,, 
or  for  any  other  reason,  it  is  for  the  advantage  of  the  creditors  or  contributories 
that  the  liquidator  should  have  an  account  with  any  other  bank,  the  Board  shaU, 
on  the  application  of  the  committee  of  inspection,  authorize  the  liquidator  to  make 
his  payments  into  and  out  of  such  other  bank  as  the  committee  may  select,  and 
thereupon  those  payments  shall  be  made  in  the  prescribed  manner. 

(2.)  If  any  such  liquidator  at  any  time  retains  for  more  than  ten  days  a  sum 
exceeding  fifty  pounds,  or  such  other  amount  as  the  Board  of  Trade  in  any 
particular  case  authorize  him  to  retain,  then,  unless  he  explains  the  retention  to 
the  satisfaction  of  the  Board,  he  shall  pay  interest  on  the  amount  so  retained  in 
excess  at  the  rate  of  twenty  per  cent,  per  annum,  and  shall  be  liable  to  disallowance 
of  all  or  such  part  of  his  remuneration  as  the  Board  may  think  just,  and  to  be 
removed  from  his  office  by  the  Board,  and  shaU  be  liable  to  pay  any  expenses 
occasioned  by  reason  of  his  default. 

(3.)  A  liquidator  of  a  company  which  is  being  wound  up  by  the  Court  in 
England  shall  not  pay  any  sums  received  by  him  as  liquidator  into  his  private 
banking  account. 

155. — (1.)  Every  liquidator  of  a  company  which  is  being  wound  up  by  the 
Court  in  England  shall,  at  such  times  as  may  be  prescribed  but  not  le.ss  than  twice 
in  each  j^ear  during  his  tenure  of  office,  send  to  the  Board  of  Trade,  or  as  they 
direct,  an  account  of  his  receipts  and  payments  as  liquidator. 

■  (2.)  The  account  shall  be  in  a  prescribed  form,  shall  be  made  in  duplicate,  and 
shall  be  verified  by  a  statutory  declaration  in  the  prescribed  form. 

(3.)  The  Board  shall  cause  the  account  to  be  audited  and  for  the  purpose  of  the 
audit  the  liquidator  shall  fumi.sh  the  Board  with  such  vouchers  and  information  as 
the  Board  may  require,  and  the  Board  may  at  any  time  require  the  production  of 
and  inspect  any  books  or  accounts  kept  by  the  liquidator. 

(4.)  When  the  account  has  been  audited,  one  copy  thereof  shall  be  filed  and  kept 
by  the  Board,  and  the  other  cop3"  shall  be  filed  with  the  Court,  and  each  copy  shall 
be  open  to  the  inspection  of  any  creditor,  or  of  any  person  interested. 

(5.)  The  Board  shall  cause  the  account  when  audited  or  a  siunmary  thereof  to  be 

printed,  and  shall  send  a  printed  copy  of  the  account  or  summary  by  post  to  every 

creditor  and  contributory. 

S.  21  of  1890.        156.  Every  liquidator  of  a  company  which  is  being  wound  up  by  the  Court  in 

Books  to  be  kept  England  shall  keep,  in  manner  prescribed,  proper  books  in  which  he  shall  cause  to 

by  liquidator  in    be  made  entries  or  minutes  of  proceedings  at  meetings,  and  of  such  other  matters 

as  may  be  prescribed,  and  any  creditor  or  contributory  may,  subject  to  the  control 

of  the  Court,  personally  or  by  his  agent  inspect  any  such  books. 

157  — (1.)  When  the  liquidator  of  a  company  which  is  being  wound  up  by  the 
Court  in  England  has  realised  all  the  property  of  the  company,  or  so  much  thereof 
as  can,  in  his  opinion,  be  realised  without  needlessly  protracting  the  liquidation, 
and  has  distributed  a  final  dividend,  if  any,  to  the  creditors,  and  adjusted  the  rights 
of  the  contributories  among  themselves,  and  made  a  final  return,  if  any,  to  the 
contributories,  or  has  resigned,  or  has  been  removed  from  his  office,  the  Board  of 
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Trade  shall,  on  his  applicatiou,  cause  a  report  on  his  accounts  to  be  prepared,  and, 
on  his  complying  with  all  the  requirements  of  the  Board,  shall  take  into  considera- 
tion the  report,  and  any  objection  which  may  be  urged  by  any  creditor,  or  con- 
tributory, or  person  interested  against  the  release  of  the  liquidator,  and  shall  either 
grant  or  withhold  the  release  accordingly,  subject  nevertheless  to  an  appeal  to  the 
High  Court- 

(2.)  Where  the  release  of  a  liquidator  is  witlilTeld  the  Court  may,  on  the  applica- 
tion of  any  creditor,  or  contributory,  or  person  interested,  make  such  order  as  it 
thinks  just,  charging  the  liquidator  with  the  consequences  of  any  act  or  default 
which  he  may  have  done  or  made  contrary  to  hib  duty. 

(3.)  An  order  of  the  Board  of  Trade  releasing  the  liquidator  shall  discharge  him 
from  all  liability  in  respect  of  any  act  done  or  default  made  by  him  in  the  adminis- 
tration of  the  afPairs  of  the  company,  or  otherwise  in  relation  to  his  conduct  as 
liquidator,  but  any  such  order  may  be  revoked  on  proof  that  it  was  obtained  by 
fraud  or  by  suppression  or  concealment  of  any  material  fact. 

(4.)  Where  the  liquidator  has  not  previously  resigned  or  been  removed,  his 
release  shall  operate  as  a  removal  of  him  from  his  office. 

158. — (1.)  Subject  to  the  provisions  of  this  Act,  the  liquidator  of  a  company 
which  is  being  wound  up  by  the  Court  in  England  shall,  in  the  administration  of 
the  assets  of  the  company  and  in  the  distribution  thereof  among  its  creditors,  have 
regard  to  any  directions  that  may  be  given  by  resolution  of  the  creditors  or  contri- 
butories  at  any  general  meeting,  or  by  the  committee  of  inspection,  and  any 
directions  given  by  the  creditors  or  contributories  at  any  general  meeting  shall  in 
case  of  conflict  be  deemed  to  ovendde  any  directions  given  by  the  committee  of 
inspection. 

(2.)  The  liquidator  may  summon  general  meetings  of  the  creditors  or  contribu- 
tories for  the  purpose  of  ascertaining  their  wishes,  and  it  shall  be  his  duty  to 
summon  meetings  at  such  times  as  the  creditors  or  contributories,  by  resolution, 
either  at  the  meeting  appointing  the  liquidator  or  otherwise,  may  direct,  or  when- 
ever requested  in  writing  to  do  so  by  one  tenth  in  value  of  the  creditors  or 
contributories  as  the  case  may  be. 

(3.)  The  liquidator  may  apply  to  the  Court  in  manner  prescribed  for  directions  in 
relation  to  any  particular  matter  arising  under  the  winding-up. 

(4.)  Subject  to  the  provisions  of  this  Act,  the  liquidator  shall  use  his  own 
discretion  in  the  management  of  the  estate  and  its  distribution  among  the  creditors. 

(5.)  If  any  person  is  aggrieved  by  any  act  or  decision  of  the  liquidator,  that 
person  may  apply  to  the  Coui't,  and  the  Court  may  confirm,  reverse,  or  modify  the 
act  or  decision  complained  of,  and  make  such  order  in  the  premises  as  it  thinks  just. 

159. — (1 .)  The  Board  of  Trade  shall  take  cognizance  of  the  conduct  of  liquidators 
of  companies  which  are  being  wound  up  by  the  Court  in  England,  and,  if  a  liqui- 
dator does  not  faithfully  perform  his  duties  and  duly  observe  all  the  requirements 
imposed  on  him  by  statute,  rules,  or  otherwise  with  respect  to  the  performance  of 
his  duties,  or  if  any  complaint  is  made  to  the  Board  by  any  creditor  or  contributory 
in  regard  thereto,  the  Board  shall  inquire  into  the  matter,  and  take  such  action 
thereon  as  they  may  think  expedient. 

(2.)  The  Board  may  at  any  time  require  any  liquidator  of  a  company  which  is 
being  wound  up  by  the  Court  in  England  to  answer  any  inquiry  in  relation  to  any 
winding-up  in  which  he  is  engaged,  and  may,  if  the  Board  think  fit,  apply  to  the 
Court  to  examine  him  or  any  other  person  on  oath  concerning  the  winding-up. 

(3.)  The  Board  may  also  direct  a  local  investigation  to  be  made  of  the  books  and 
vouchers  of  the  liquidator. 
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160. — (1.)  A  committee  of  inspection  appointed  in  pursuance  of  this  Act  shall  S.  9  of  1890. 

consist  of  creditors  and  contributories  of  the  company  or  persons  holding  general  Committee 

powers  of  attorney  from  creditors  or  contributories  in  such  proportions  as  may  be  ^j  insoection 

agreed   on   by   the   meetings   of   creditors   and   contributories,  or   as,  in    case   of  jjj  Eno-ligh 

difference,  may  be  determined  by  the  Court.  windin<'--up 

(2.)  The  committee  shall  meet  at  such  times  as  they  from  time  to  time  appoint,  ^ 

and,  failing  such  appointment,  at  least  once  a  month  ;  and  the  liquidator  or  any 
member  of  the  committee  may  also  call  a  meeting  of  the  committee  as  and  when  he 
thinks  necessary. 
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(3.)  The  committee  may  act  by  a  majority  of  their  members  presenr  at  a  meeting-, 
but  shall  not  act  tmless  a  majority  of  the  committee  are  present. 

(4.)  Any  member  of  the  committee  may  resign  by  notice  in  writing  signed  by 
him  and  delivered  to  the  liquidator. 

(5.)  If  a  member  of  the  committee  becomes  bankrupt,  or  compounds  or  an-anges 
with  his  creditors,  or  is  absent  f^om  five  consecutive  meetings  of  the  committee 
without  the  leave  of  those  members  who  together  witli  himself  represent  the 
creditors  or  contributoidee,  as  the  case  may  be,  his  office  shall  thereupon  become 
vacant. 

(6.)  Any  member  of  the  committee  may  be  removed  by  an  ordinary  resolution 
at  a  meeting  of  creditors  (if  he  represents  creditors),  or  of  contributories  (if  he 
represents  contributories)  of  which  seven  days'  notice  has  been  given,  stating  the 
object  of  the  meeting. 

(7.)  On  a  vacancy  occurring  in  the  committee  the  liquidator  shall  forthwith 
summon  a  meeting  of  creditors  or  of  contributories,  as  the  case  may  require,  to 
fill  the  vacancy,  and  the  meeting  may,  by  resolution,  re-appoint  the  tame  or 
appoint  another  creditor  or  contributory  to  fill  the  vacancy. 

(8.)  The  continuing  members  of  the  committee,  if  not  less  than  two,  may  act 
notwithstanding  any  vacancy  in  the  committee. 

(9.)  If  there  is  no  committee  of  inspection,  any  act  or  thing  or  any  direction  or 
permission  by  this  Act  aiithorized  or  required  to  be  done  or  given  by  the  committee 
maj^  be  done  or  given  by  the  Board  of  Trade  on  the  application  of  the  liquidator. 

161. — (1.)  Where  the  official  receiver  becomes  the  liqmdator  of  a  company, 
whether  provisionally  or  otherwise,  he  may,  if  satisfied  that  the  nature  of  the 
estate  or  biisiness  of  the  company,  or  the  interests  of  the  creditors  or  contributories 
generally,  requii'e  the  appointment  of  a  special  manager  of  the  estate  or  business 
of  the  company  other  than  himself,  apply  to  the  Court  to,  and  the  Court  may  on 
suck  application,  appoint  a  special  manager  thereof  to  act  during  such  time  as  the 
Court  may  direct,  with  such  powers,  including  any  of  the  powers  of  a  receiver  or 
manager,  as  may  be  entrusted  to  him  by  the  Court. 

(2.)  The  special  manager  shall  give  such  security  and  account  in  such  manner  as 
the  Board  of  Trade  direct. 

(3.)  The  special  manager  shall  receive  such  remuneration  as  may  be  fixed  by  the 
Court. 

162.  Where  an  application  is  made  to  tlie  Court  to  appoint  a  receiver  on  behalf 
of  the  debenture  holders  or  other  creditors  of  a  company  wliich  is  being  wound  up 
by  the  Court  in  England,  the  official  receiver  may  be  so  appointed. 


Ordinary  Powers  of  Court. 

163. — (1.)  As  soon  as  may  be  after  making  a  winding-up  order,  the  Court 
shall  settle  a  list  of  contributories,  with  power  to  rectify  the  register  of  membere 
in  all  cases  where  rectification  is  required  in  pursuance  of  this  Act,  and  shall 
cause  the  assets  of  the  company  to  be  collected,  and  applied  in  discharge  of  its 
liabilities. 

(2.)  In  settling  the  list  of  contributories,  the  Court  shall  distinguish  between 
persons  who  are  contributories  in  their  own  right  and  persons  who  are  contribu- 
tories as  being  representatives  of  or  liable  to  the  debts  of  others. 

164.  The  Coiirt  may,  at  any  time  after  making  a  winding-up  order,  require 
any  contributory  for  the  time  being  settled  on  the  list  of  contributories,  and  any 
trustee,  receiver,  banker,  agent,  or  officer  of  the  company  to  pay,  deliver,  convey, 
surrender,  or  transfer  forthwith,  or  within  such  time  as  the  Court  directs,  to  the 
liquidator  any  money,  property,  or  books  and  papers  in  his  hands  to  which  the 
company  is  prima  facie  entitled. 

165. — (1.)  The  Coru-t  may,  at  any  time  after  making  a  winding-up  order,  make 
an  order  on  any  contributory  for  the  time  being  settled  on  the  Ust  of  contributories 
to  pay,  in  manner  directed  by  the  order,  any  money  due  from  him  or  from  the 
estate  of  the  person  whom  he  represents  to  the  company,  exclusive  of  any  money 
payable  by  him  or  the  estate  by  virtue  of  any  call  in  pirrsuanee  of  this  Act. 

(2.)  The  Court  in  making  such  an  order  may,  in  the  case  of  an  unlimited  com- 
pany, allow  to  the  contributory  by  way  of  set-off  any  money  due  to  him  or  to^the 
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estate  which  he  represents  from  the  company  on  any  independent  dealing  or  con- 
tract with  the  company,  but  not  any  money  due  to  him  as  a  member  of  the  company 
in  respect  of  any  dividend  or  profit ;  and  may,  in  the  case  of  a  limited  company, 
make  to  any  director  or  manager  whose  liability  is  unlimited  or  to  his  estate  the 
like  allowance. 

(3.)  But  in  the  case  of  any  company,  whether  limited  or  unlimited,  when  aU  the 
creditors  are  paid  in  full,  any  money  due  on  any  account  whatever  to  a  con- 
tributory from  the  company  may  be  allowed  to  him  by  way  of  set-oflf  against  any 
subsequent  call. 

166. — (1.)  The  Court  may,  at  any  time  after  making  a  winding--up  order,  and  S.  102  of  1862. 
either  before  or  after  it  has  ascertained  the  sufficiency  of  the  assets  of  the  company,    Power  of 
make  calls  on  and  order  payment  thereof  by  all  or  any  of  the  contributories  for  the   Court  to 
time  being  settled  on  the  list  of  the  contributories  to  the  extent  of  their  liability,  for  make  calls, 
payment  of  any  money  which  the  Court  considers  necessary  to  satisfy  the  debts  and 
liabilities  of  the  company,  and  the  costs,  charges,  and  expenses  of  winding  up,  and 
for  the  adjustment  of  the  rights  of  the  contributories  among  themselves. 

(2.)  In  making  a  call  the  Court  may  take  into  consideration  the  probability  that 
some  of  the  contributories  may  partly  or  wholly  fail  to  pay  the  call. 

167. — (1.)  The  Court  may  order  any  contributory,  purchaser  or  other  person  S.  103  of  1862. 
from  whom  money  is   due  to   the   company  to  pay  the  same  into   the   Bank   of   Power toorder 
England  or  any  branch  thereof  to   the  account  of  the  liquidator  instead  of  to  the   payment  into 
liquidator,  and  any  such  order  may  be  enforced  in  the  same  manner  as  if  it  had  bank, 
directed  payment  to  the  liquidator. 

(2.)  All  moneys  and  securities  paid  or  delivered  into  the  Bank  of  England  or  any 
branch  thereof  in  the  event  of  a  winding-up  by  the  Court  shall  be  subject  in  all 
respects  to  the  orders  of  the  Court. 

168. — (1.)  An  order  made  by  the  Court  on  a  contributory  shall  (subject  to  any  S.  106  of  1862. 
right  of  appeal)  be  conclusive  evidence  that  the  money,  if  any,  thereby  appearing   Order  on 
to  be  due  or  ordered  to  be  paid  is  due.  contributory 

(2.)  All  other  pertinent  matters  stated  in  the  order  shall  be  taken  to  be  tnily  conclusive 
stated  as  against  all  persons,  and  in  all  proceedings,  except  proceedings  against  the   evidence, 
real  estate  of  a  deceased  contributory,  in  which  case  the  order  shall  be  only  primd 
facie  evidence  for  the  purpose  of  charging  his  real  estate,  unlesa  his  heirs  or  devisees 
were  on  the  list  of  contributories  at  the  time  of  the  order  being  made. 

169. — The  Court  may  fix  a  time  or  times  within  which  creditors  are  to  prove   8.  l(i7  of  1862. 
their  debts  or  claims,  or  to  be  excluded  from  the  benefit  of  any  distribution  made  Power  to  ex- 
bef  ore  those  debts  are  proved.  elude  creditors 

^  _  not  provmg  m 

170.  The  Court  shall  adjust  the  rights  of  the  contributories  among  themselves,   time. 

and  distribute  any  surplus  among  the  persons  entitled  thereto.  S.  109  of  1862. 

171.  The  Court  may,  in  the  event  of  the  assets  being  insufficient  to  satisfy  the  Adjustment 

liabilities,  make  an  order  as  to  the  payment  out  of  the  assets  of  the  costs,  charges,  contributories 

and  expenses  incurred  in  the  winding-up  in  such  order  of  priority  as  the  Court  g  iiQ„f  1862 

thinks  just.  xj"        ..       ^  ' 

•"  _  Power  to  order 

172. — (1.)  When  the  affairs  of  a  company  have  been  complcstely  wound  up,  the  costs. 

Court  shall  make  an  order  that  the  company  be  dissolved  from  the  date  of  the  S.  Ill  of  1862. 

order,  and  the  company  shall  be  dissolved  accordingly.  Dissoluti  )n 

(2.)  The  order  shall  be  reported  by  the  liquidator  to  the  registrar  of  companies  £  comnanv 
who  shall  make  in  his  books  a  minute  of  the  dissolution  of  the  company.  '' ' 

(3.)  If  the  liquidator  makes  defatilt  in  complying  with  the  requirements  of  this 
section  he  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during 
which  he  is  in  default. 

173.  General  rules  may  be  made  for  enabling  or  requiring  all  or  any  of  the  S.  13  of  1890. 

powers  and  duties  conferred  and  imposed  on  the  Court  in  England  by  this  Act,  in  Deleo-ation 

respect  of  the  matters  following,  to  be  exercised  or  pertormed  by  the  liquidator  as  ^q  liquidator 

an  officer  of  the  Court,  and  subject  to  the  control  of  the  Court ;  that  is  to  say,  the  Qf  certain 

powers  and  duties  of  the  Court  in  respect  of —  Dowers  of 

(a)  holding  and  conducting  meetings  to  ascertain  the  wishes  of  creditors  and  tlourt  in 

contributories ;  England . 

(b)  settling  lists  of  contributories  and  rectifying  the  register  of  members  where 

required,  and  collecting  and  applying  the  assets  ; 

(c)  requiring  delivery  of  property  or  documents  to  the  liquidator ; 

(d)  making  calls ; 

(e)  fixing  a  time  within  wliich  debts  and  clauus  must  be  proved  : 
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Provided  that  tlie  liquidator  shall  not,  without  the  special  leave  of  the  Court, 
'•ectit'y  the  reo^ister  of  members,  and  shall  not  make  any  call  without  either  the 
special  leave  of  the  Court  or  the  sanction  of  the  committee  of  inspection. 


S.  11.5  of  1862. 
Power  to 
summon 
persons 
suspected 
of  having 
property 
of  company. 


S.  8  of  1890. 
Power  in 
England  to 
order  public 
examination 
of  promoters, 
directors,  &e. 


Extraordinary  Powera  of  Court. 

174.  —  (1.)  The  Court  may,  after  it  has  made  a  winding-up  order,  summon  before 
it  any  officer  of  the  company  or  person  known  or  suspected  to  have  in  his  possession 
any  property  of  the  company  or  supposed  to  be  indebted  to  the  company,  or  any 
person  whom  the  Court  deems  capable  of  giving  information  concerning  the  trade, 
dealings,  affairs,  or  property  of  the  company. 

(2.)  The  Coiu-t  may  examine  him  on  oath  concerning  the  same,  either  by  word  of 
mouth  or  on  wiitten  interrogatories,  and  may  reduce  his  answers  to  writing  and 
require  him  to  sign  them. 

(3.)  The  Court  may  require  him  to  produce  any  books  and  papers  in  his  custody 
or  power  relating  to  the  company ;  but,  where  he  claims  any  lien  on  books  or  papers 
produced  by  him,  the  production  shall  be  without  prejudice  to  that  lien,  and  the 
Court  shall  have  jui'isdiction  in  the  winding-up  to  determine  all  questions  relating 
to  that  Hen. 

(4.)  If  any  person  so  summoned,  after  being  tendered  a  reasonable  sum  for  his 
expenses,  refuses  to  come  before  the  Court  at  the  time  appointed,  not  having  a 
lawful  impediment  (made  known  to  the  Court  at  the  time  of  its  sitting,  and  allowed 
by  it) ,  the  Court  may  cause  him  to  be  apprehended,  and  brought  before  the  Court 
for  examination. 

175. — (1.)  Wlien  an  order  has  been  made  in  England  for  winding  up  a  company 
by  the  Court,  and  the  official  receiver  has  made  a  further  report  under  this  Act 
stating  that  in  his  opinion  a  fraud  has  been  committed  by  any  person  in  the  pro- 
motion or  formation  of  the  company,  or  by  any  director  or  other  officer  of  the 
company  in  relation  to  the  company  since  its  formation,  the  Court  may,  after 
consideration  of  the  report,  direct  that  any  person  who  has  taken  any  part  in  the 
promotion  or  formation  of  the  company,  or  has  been  a  director,  or  officer  of  the 
company,  shall  attend  before  the  Court  on  a  day  appointed  by  the  Court  for  that 
purpose,  and  be  publicly  examined  as  to  the  promotion  or  formation  or  the  conduct 
of  the  business  of  the  company,  or  as  to  his  conduct  and  dealings  as  director  or 
officer  thereof. 

(2.)  The  official  receiver  shall  take  part  in  the  examination,  and  for  that  purpose 
may,  if  specially  authorized  by  the  Board  of  Trade  in  that  behalf,  employ  a  solicitor 
with  or  without  counsel. 

(3.)  The  liquidator,  where  the  official  receiver  is  not  the  liquidator,  and  any 
creditor  or  contributory,  may  also  take  part  in  the  examination  either  personally  or 
by  solicitor  or  counsel. 

(4.)  The  Court  may  put  such  questions  to  the  person  examined  as  the  Court 
thinks  fit. 

(5.)  The  person  examined  shall  be  examined  on  oath,  and  shall  answer  all  such 
questions  as  the  Coiu-t  may  put  or  allow  to  be  put  to  him. 

(6.)  A  person  ordered  to  be  examined  tinder  this  section  shall  at  his  own  cost, 
before  his  examination,  be  furnished  with  a  copy  of  the  official  receiver's  report, 
and  may  at  his  own  cost  employ  a  solicitor  with  or  without  counsel,  who  shall  be  at 
liberty  to  put  to  him  such  questions  as  the  Court  may  deem  just  for  the  purpose  of 
enabling  him  to  explain  or  qualify  any  answers  given  by  him  :  Provided  that  if  he 
is,  in  the  opinion  of  the  Court,  exculpated  from  any  charges  made  or  suggested 
against  him,  the  Comrt.  may  allow  him  such  costs  as  in  its  discretion  it  may 
think  fit. 

(7.)  Notes  of  the  examination  shall  be  taken  down  in  writing,  and  shall  be  read 
over  to  or  by,  and  signed  by,  the  person  examined,  and  may  thereafter  be  used  in 
evidence  against  him,  and  shall  be  open  to  the  inspection  of  any  creditor  or  con- 
tributory at  all  reasonable  times. 

(8.)  The  Court  may,  if  it  thinks  fit,  adjourn  the  examination  from  time 
to  time. 

(9.)  An  examination  under  this  section  may,  if  the  Court  so  directs,  and  subject 
to  general  rules,  be  held  before  any  judge  of  County  Courts,  or  before  any  officer  of 
the  Supreme  Court,  being  an  official  referee,  master,  or  registrar  in  bankruptcy,  or 
before  any  district  registrar  of  the  High  Court  named  for  the  purpose  by  the 
Lord  Chancellor,  or,  in  the  case  of  companies  being  wound  up  by  a  palatine  court. 
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before  a  registrar  of  that  Court,  and  the  powers  of  the  Court  under  this  section  as 
to  the  conduct  of  the  examination,  but  not  as  to  costs,  may  be  exercised  by  the 
person  before  whom  the  examination  is  held. 

176.  The  Court,  at  any  time  either  before  or  after  making  a  winding-up  order,    S.  118  of  1862. 
on  proof  of  probable  cause  for  believing  that  a  contributory  is  about  to  quit  the   Po^gr  to 
United  Kingdom,  or  otherwise  to  abscond,  or  to  remove  or  conceal  any  of  his  pro-    arrest 
perty  for  the  purpose  of  evading  payment  of  caUs,  or  of   avoiding  examination   absconding 
respecting  the  affairs  of  the  company,  may  cause  the  contributory  to  be  arrested,    eontributory. 
and  his  books  and    papers  and  moveable  personal  property  to  be  seized,  and  him 
and  them  to  be  safely  kept  until  such  time  as  the  Court  may  order. 

177    Any  powers  by  this  Act  conferred  on  the  Court  shall  be  in  addition  to  and   S.  119  ot  18bZ. 
not  in  restriction  of  any  existing  powers  of  instituting  proceedings  against  any   Powers  of 
contributory  or  debtor  of  the  ('ompany,  or  the  estate  of  any  contributory  or  debtor.    Court 
for  the  recovery  of  any  call  or  other  sums.  cumulative. 

Enforct'iHcnt  of  and  Appeal  from  Orders. 
178— (1  )  Orders  made  by  the  High  Court  in  England  or  Ireland  under  this   S.  120  of  1862. 
Act  may  be  enforced  in  the  same  manner  as  orders  made  in  any  action  pending   Power  to  en- 
therein  .       force  orders. 

(2  )  For  the  purposes  of  tliis  Part  of  this  Act  the  Court  exercismg  the  stannaries 
iurisdiction  shall,  in  addition  to  its  ordinary  powers,  have  the  same  power  of 
enforcing  any  orders  made  by  it  as  the  High  Court  in  England  has  m  relation  to 
matters  within  its  jurisdiction  ;  and,  for  the  last- mentioned  purposes,  the  jurisdic- 
tion of  the  judge  of  the  Court  exercising  the  stannaries  jurisdiction  shall  be 
deemed  to  be  co-extensive  in  local  limits  with  the  jurisdiction  of  the  High  Court 
in  England.  .       c<  t  ^  qro 

179  Where  an  order,  interlocutor,   or  decree  has  been   made  in  Scotland  for   S.  121  of  186-. 
winding-up  a  company  by  the  Court,  it  shall  be  competent  to  the  Court,  on  pro-    Order  for 
duction  by  the  liquidators  of  a  list  certified  by  them  of  the  names  of  the  contribu-    calls  on  con- 
tories  liable  in  payment  of  any  caUs,  and  of  the  amount  due  by  each  contributory,    tributories  in 
and  of  the  date  "^ when   the   same  became  due,   to  pronounce   forthwith  a  decree   Scotland, 
against  those  contributories  for  payment  of  the  sums  so  certified  to  be  due,  with 

interest  from  the  said  date  till  payment,  at  the  rate  of  five  per  cent,  per  annum  m 
the  same  wav  and  U>  the  same  effect  as  if  they  had  severaUy  consented  to 
registration  for  execution,  on  a  charge  of  six  days,  of  a  legal  obhgation  to  pay 
those  calls  and  interest ;  and  the  decree  may  be  extracted  immediately,  and  no 
suspension  thereof  shaU  be  competent,  except  on  caution  or  consignation,  unless 
with  special  leave  of  the  Court. 

180  —(1  )  Any  order  made  by  the  Court  in  England  for  or  in  the  course  of   fe-  1'—  ol  i»t)^. 
windin<r-up  a  company  shall  be  enforced  in  Scotland  and  Ireland  in  the  Courts  that  Enforcement 
would  respectively  have  jurisdiction   in  respect  of  that  company  if  registered  m   of  orders 
Scotland  or  Ireland,  and  in  the  same  manner  in  all  respects  as  if  the  order  had  been  throughout 

made  by  those  Courts.  ^      x,     .i.      o       .  •      ^°    j 

(2  )  in  like  manner  orders,  interlocutors,  and  decrees  made  by  the  Court  m  Kingdom. 
Scotland  for  or  in  the  course  of  winding-up  a  company  shaU  be  enforced  m 
England  and  Ireland,  and  orders  made  by  the  Court  in  Ireland  for  or  in  the 
course  of  winding-up  a  company  shall  be  enforced  in  England  and  Scotland,  by  the 
Courts  which  would  respectively  have  jurisdiction  in  respect  of  that  company  if 
registered  in  that  part  of  the  United  Kingdom  where  the  (jrder  is  required  to  be 
enforced,  and  in  the  same  manner  in  aU  respects  as  if  the  order  had  been  made  by 

those  Courts.  ^       .    •  •    a  4- 

(3  )  Where  any  order,  interlocutor,  or  decree  made  by  one  Court  is  reqmrea  to 
be  enforced  by  another  Court,  an  office  copy  of  the  order,  interlocutor,  or  decree 
shaU  be  produced  to  the  proper  officer  of  the  Court  required  to  enforce  the  same, 
and  the  production  of  an  office  copy  shall  be  sufficient  evidence  of  the  order,  inter- 
locutor, or  decree,  and  thereupon  the  last-mentioned  Court  shall  take  the  requisite 
steps  in  the  matter  for  enforcing  the  order,  interlocutor,  or  decree,  m  the  same 
manner  as  if  it  had  been  made  by  that  Court. 

181.— (1.)  Subject  to  rules  of  Court,  an  appeal  from  any  order  or  decision  made   S.  124  of  1862. 
or  given  in  the  winding-up  of  a  company  by  the  Court  under  this  Act  shall  lie  in   Appeals  from 
the'same  manner  and  subject  to  the  same  conditions  as  an  appeal  from  any  order  or  ^j-der. 
decision  of  the  Court  in  cases  within  its  ordinary  jurisdiction. 
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(2.)  Pro-vaded,  in  regard  to  orders  or  judgments  pronounced  in  Scotland  by  thi- 
Lord  Ordinary  on  the  Bills  in  vacation,  that — 

(i)  No  order  or  judgment  under  the  provisions  of  this  Act  specified  iu  the 
First  Part  of  the  Fourth  Schedule  to  this  Act  shall  be  subject  to  review, 
reduction,  suspension,  or  stay  of  execution  ;  and 
(ii)  Every  other  order  or  judgment  "(except  as  hereinafter  mentioned)  shall  be 
subject  to  review  only  by  reclaiming  note,  in  common  form,  presented 
within  fourteen  days  from  the  date  of  the  order  or  judgment : 

Provided  that  orders  or  judgments  under  the  provisions  of  this  Act 

specified  in  the  Second  Part  of  the  Fourth  Sr^hedule  to   this  Act  shaU, 

from  the  dates  of  those  orders  or  judgments,  and  notwithstanding  any 

reclaiming  note  against  them,  be  carried  out  and  receive  effect  until  the 

reclaiming  note  is  disposed  of  by  the  Court. 

(3.)  Provided  also,  in  regard  to  orders  or  judgments  pronounced  in  Scotland  by  a 

permanent  Lord  Ordinary  to  whom  a  winding-up  has  been  remitted,  that  any  such 

order  or  judgment  shall  be  subject  to  review  only  by  reclaiming  note  in  common 

form,  presented  within  foiu'teen  days  from  the  date  of  the  order  or  judgment,  but, 

should  a  reclaiming  note  not  be  presented  and  moved  during  session,  the  provisions 

of  this  section  in  regard  to  orders  or  judgments  pronounced  by  the  Lord  Ordinary 

on  the  Bills  in  vacation  shall  apply  to  the  order  or  judgment. 

(4.)  Nothing  iu  this  section  shall  affect  the  pro%'isions  of  this  Act  in  reference  to 
decrees  in  Scotland  for  payment  of  calls  in  the  winding-up  of  companies,  whether 
voluntarily  or  by  or  subject  to  the  supervision  of  the  Court. 


S.  129  of  1862. 
Circum- 
stances in 
which  com- 
pany may  be 
wound  up 
voluntarily. 


8.  130  of  1862. 
Commencement 
of  Toluntarj' 
■winding-up. 

S.  131  of  1S62. 
Effect  of  vohin- 
tary  ■winding-up 
on  .status  of 
company. 
S.  132  of  1862. 
Notice  of  resolu- 
tion to  wind  up 
voluntarily. 

S.  133  of  1862. 
Consequences 
of  voluntary 
winding-up. 


Voltuitary  JVindiny  Up. 

182.  A  company  may  be  wound  up  voluntarily — 

(1.)  When  the  period  (if  any)  fixed  for  the  dui-ation  of  the  company  by  the 
articles  expires,  or  the  event  (if  any)  occurs,  on  the  occurrence  of  which 
the  articles  pro\ade  that  the  company  is  to  be  dissolved,  and  the  company 
in  general  meeting  has  passed  a  resolution  requiring  the  company  to  be 
wound  up  voluntarily  : 

(2.)  If  the  company  resolves  l>y  special  resolution  that  the  company  bo  wound 
up  voluntarily : 

(3.)  If  the  company  resolves  by  extraordinary  resolution  to  the  effect  that  it 
cannot  by  reason  of  its  liabilities  continue  its  business,  and  that  it  is 
ad^\'i8able  to  wind  up. 

183.  A  voluntary  winding-up  shall  be  deemed  to  commence  at  the  time  of  the 
passing  of  the  resolution  authorizing  the  winding-up. 

184.  When  a  company  is  wound  up  voluntarily  the  company  shall,  from  the  com- 
mencement of  the  winding-up.  cease  to  carry  on  its  business,  except  so  far  as  may 
be  required  for  the  beneficial  "winding-up  thereof  : 

Pro^vdded  that  the  corporate  state  and  corporate  powers  of  the  company  shall, 
notwithstanding  anything  to  the  contrary  in  its  articles,  continue  until  it  is 
dissolved. 

185.  When  a  company  has  resolved  by  special  or  extraordinary  resolution  to 
wind  up  voluntarily,  it  shall  give  notice  of  the  resolution  by  advertisement  in  the 
Gazette. 

186.  The  following  consequences  shall  ensue  on  the  voluntary  winding-up  of  a 
company : — 

(i)  The  property  of  the  company  shall  be  applied  in  satisfaction  of  its  liabilities 
pari  passu,  and,  subject  thereto,  shall,  unless  the  articles  other^wise  pro- 
■vdde,  be  distributed  among  the  members  according  to  their  rights  and 
interests  in  the  company  : 

(ii)  The  company  in  general  meeting  shall  appoint  one  or  more  liquidators  for 
the  purpose  of  wdnding  up  the  affairs  and  distributing  the  assets  of  the 
company,  and  may  fix  the  remuneration  to  be  paid  to  him  or  them : 
(iii)  On  the  appointment  of  a  liquidator  all  the  powers  of  the  directors  shall 
cease,  except  so  far  as  the  company  in  general  meeting,  or  the  liquidator, 
sanctions  the  continuance  thereof  : 

(iv)  The  liquidator  may,  without  the  sanction  of  the  Court,  exercise  all  powers 
by  this  Act  given  to  the  liquidator  in  a  wdnding  up  by  the  Court : 

(v)  The  liquidator  may  exercise  the  powers  of  the  Court  under  this  Act  of 
settling  a  list  of  contributories,  and  of  making  calls,  and  shall  pay  the 
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debts  of  the  compauy,  aud  adjust  the  rights  of  the coiitributories  among- 
themselves : 
(vi)  The  list  of  contributories  shall  be  prima  fade  evidence  of  the  liability  of  tho 

persons  named  therein  to  be  contributories  : 
(vii)  When  several  liquidators  are  appointed,  every  power  hereby  given  may  be 
exercised  by  such  one  or  more  of  them  as  may  be  determined  at  the  time 
of  their  appointment,  or  in  default  of  such  determination  by  any  number 
not  less  than  two : 
(viii)  If  from  any  cause  whatever  there  is  no  liquidator  acting,  the  Court  may,  on 
the  application  of  a  contributory,  appoint  a  liquidator  : 
(ix)  The  Court  may,  on  cause  shown,  remove  a  liquidator,  and  appoint  another 
liquidator. 

187.  — (1.)  The  liquidator  in  a  A'oluutary  wauding-up  shall,  within  twenty-one  S.  26  of  1907. 

days  after  his  appointment,  file  with  the  registrar  of  companies  a  notice   of  his  Notice  by 

appointment  in  the  form  prescribed  by  the  Board  of  Trade.  liquidator  of  }iis 

(2.)   If  the  liquidator  fails  to  comply  with  the  requii-ements  of  this  section  he  aPPMntment. 
shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  the 
default  continues. 

188.— (1.)  Every  liquidator  appointed  by  a  compauy  in  a  voluntary  winding-up   o    .,7  „i!  iqa- 
shaU,  withm  seven  days  from  his  appointment,  send  notice  by  post  to  aU  persons   !p'. " 
who  appear  to  him  to  be  creditors  of  the  company  that  a  meeting  of  the  creditors   ^^g'^^ts  of 
of  the  company  will  be  held  on  a  date,  not  being  less  than  fourteen  nor  more  than   creditors  in 
twenty-one  days  after  his  appointment,  and  at  a  place  and  horn-,  to  be  specified  in   ^  voluntary 
the  notice,  and  shall  also  advertise  notice  of  the  meeting  once  in  the  Gazette  and  once   '"indmg-up. 
at  least  in  two  local  newspapers  circulating  in  the  district  where  the  registered 
office  or  principal  place  of  business  of  the  company  was  situate. 

(2.)  At  the  meeting  to  be  held  in  pursuance  of  the  foregoing  provisions  of  this 
section  the  creditors  shall  determine  whether  an  application  shall  be  made  to  the 
Court  for  the  appointment  of  any  person  as  liquidator  in  the  place  of  or  jointly 
with  the  liquidator  appointed  by  the  company,  or  for  the  appointment  of  a  com- 
mittee of  inspection,  and,  if  the  creditors  so  resolve,  an  application  may  be  made 
accordingly  to  the  Court  at  any  time,  not  later  than  fourteen  days  after  the  date 
of  the  meeting,  by  any  creditor  appointed  for  the  purpose  at  the  meeting. 

(3.)  On  any  such  application  the  Court  may  make  an  order  either  for  the  removal 
of  the  liquidator  appointed  by  the  company  and  for  the  appointment  of  some  other 
person  as  liquidator  or  for  the  appointment  of  some  other  person  to  act  as  liquidator 
jointly  with  the  liquidator  appointed  by  the  company,  or  for  the  appointment  of  a 
committee  of  inspection  either  together  with  or  without  anv  such  appointment  of 
a  liquidator  or  such  other  order  as,  having  regard  to  the  interests  of  the  creditors 
and  contributories  of  the  company,  may  seem  just. 

(4.)  No  appeal  shall  lie  from  any  order  of  the  Court  upon  an  application  under 
this  section. 

(.5.)  The  Court  shall  make  such  order  as  to  the  costs  of  the  application  as  it  may 
think  fit,  and  if  it  is  of  opinion  that,  having  regard  to  the  interests  of  the  creditors 
in  the  liquidation,  there  were  reasonable  grounds  for  the  application,  may  order 
the  costs  of  the  application  to  be  paid  out  of  the  assets  of  the  company,  notwith- 
standing that  the  application  is  dismissed  or  otherwise  disposed  of  adversely  to  the 
applicant. 

*  r^^'J"^^"^  ^^  ^  vacancy  occurs  by  death,  resignation,  or  otherwise  in  the  office   S.  140  of  1862. 
of  liquidator  appointed  by  the  company  in  a  voluntary  winding  up,  the  company  in   Power  to  fill 
general  meetmg   may,    subject   to   any  arrangement   with  its  creditors,   fill    the   vacancv  in 
vacancy.  '  jo  .      ^ 

(2.)  For  that  purpose  a  general  meeting  may  be  convened  by  any  contributory  or,    Hnuidator 
it  there  were  more  liquidators  than  one,  by  the  continuing  liquidators. 

(3.)  The  meeting  shall  be  held  in  manner  prescribed  by  the  articles,  or  in  such 
manner  as  may,  on  application  by  any  contributory  or  by  the  continuing  liqui- 
dators, be  determined  by  the  Court. 

190.— (1.)  A  company  about  to  be,  or  in  course  of  being,  wound  up  voluntarily   S  135  of  1862 
may,  by  extraordinary  resolution,  delegate  to  its  creditors,  or  to  any  committee  of   n  l       f 
them,  the  power  of  appointing  liquidators  or  any  of  them,  and  of  supplying  vacancies   "^'^'^oation 
among  the  Hquidators,  or  enter  into  any  arrangement  with  respect  to  the  powers   T  ^^^^^V^^^^ 
to  be  exercised  by  the  liquidators,  and  the  manner  in  which  they  are  to  be  exercised     y   ^VV^mt 

(2.)  Any  act  done  by  creditors  in  pursuance  of  any  such  delegated  power  shall   "^i^^'^'^t^''^- 
have  the  same  effect  as  if  it  had  been  done  by  the  company. 
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S.  136  of  1862. 
Arrangement 
when  binding 
on  creditors. 


S.  161of  18G2. 
Power  of 
liquidator  to 
accept  shares, 
&c.  as  con- 
sideration 
for  sale  of 
property  of 
company. 


8  &  9  Vict, 
c.  16. 

8  &  9  Vict, 
c.  17. 


S.  138  of  1862. 
Power  to 
apply  to 


Court. 


S.  139  of  1862, 
Power  of 
liquidator  to 
call  general 
meetina:. 


191. — (1.)  Any  arrangement  entered  into  between  a  company  about  to  be,  or  in 
the  course  of  being,  wound  up  voluntarily  and  its  creditors  shall,  subject  to  any 
right  of  appeal  under  this  section,  be  binding  on  the  company  if  sanctioned  by  an 
extraordinary  resolution,  and  on  the  creditors  if  acceded  to  by  three-fourths  in 
number  and  value  of  the  creditors. 

(2.)  Any  creditor  or  contributory  may,  within  three  weeks  from  the  completion 
of  the  arrangement,  appeal  to  the  Court  against  it,  and  the  Court  may  thereupon, 
as  it  thinks  just,  amend,  vary,  or  confirm  the  arrangement. 

192. — (1.)  Where  a  company  is  proposed  to  be,  or  is  in  course  of  being,  woundup 
altogether  voluntarily,  and  the  whole  or  part  of  its  business  or  property  is  proposed 
to  be  transferred  or  sold  to  another  company  (in  this  section  called  the  transferee 
company),  the  liquidator  of  the  first-mentioned  company  (in  this  section  called  the 
transferor  company)  may,  with  the  sanction  of  a  special  resolution  of  that  company, 
conferring  either  a  general  authority  on  the  liquidator  or  an  authority  in  respect  of 
any  particular  an-angement,  receive  in  compensation  or  part  compensation  for  the 
transfer  or  sale,  shares,  policies,  or  other  like  interests  in  the  transferee  company, 
for  distribution  among  the  members  of  the  transferor  company,  or  may  enter  into 
any  other  an-angement  whereby  the  members  of  the  transferor  company  may,  in 
lieu  of  receiving  cash,  shares,  policies,  or  other  like  interests,  or  in  addition  thereto, 
participate  in  the  profits  of  or  receive  any  other  benefit  from  the  transferee  company. 

(2.)  Any  sale  or  arrangement  in  pursuance  of  this  section  shall  be  binding  on  the 
members  of  the  transferor  company. 

(3.)  If  any  member  of  the  transferor  company  who  did  not  vote  in  favour  of  the 
special  resolution  at  either  of  the  meetings  held  for  passing  and  confirming  the  same 
expresses  his  dissent  therefrom  in  writing  addressed  to  the  liquidator,  and  left  at  the 
registered  office  of  the  company  within  seven  days  after  the  confirmation  of  the 
resolution,  he  may  require  the  liquidator  either  to  abstain  from  carrying  the  resolu- 
tion into  effect,  or  to  purchase  his  interest  at  a  price  to  be  determined  by  agreement 
or  by  arbitration  in  manner  provided  by  this  section. 

(4.)  If  the  liquidator  elc-ts  to  purchase  the  member's  interest  the  purchase  money 
must  be  paid  before  the  company  is  dissolved,  and  be  raised  by  the  liquidator  in 
such  manner  as  may  be  determined  by  special  resolution. 

(5.)  A  special  resolution  shall  not  be  invalid  for  the  piu-poses  of  this  section  by 
reason  that  it  is  passed  before  or  concurrently  with  a  resolution  for  winding  up  the 
company,  or  for  appointing  liquidators  ;  but,  if  an  order  is  made  within  a  year  for 
winding  xxp  the  company  by  or  subject  to  the  supervision  of  the  Court,  the  special 
resolution  shall  not  be  valid  unless  sanctioned  by  the  Court. 

(6.)  For  the  purposes  of  an  arbitration  under  this  section  the  provisions  of  the 
Companies  Clauses  Consolidation  Act,  1845,  or,  in  the  case  of  a  winding-up  in 
Scotland,  the  Companies  Clauses  Consolidation  (Scotland)  Act,  1845,  with  respect  to 
the  settlement  of  disputes  by  arbitration,  shall  be  incoi-porated  v^dth  this  Act ;  and 
in  the  construction  of  those  provisions  this  Act  shall  be  deemed  to  be  the  special 
Act,  and  "  the  company  "  shall  mean  the  transferor  company,  and  any  appointment 
by  the  said  incorporsited  provisions  directed  to  be  made  under  the  hand  of  the 
secretary,  or  any  two  of  the  directors,  may  be  made  under  the  hand  of  the 
liquidator,  or,  if  there  is  more  than  one  liquidator,  then  of  any  two  or  more  of  the 
liquidators. 

193.  —  (1.)  Where  a  company  is  being  wound  up  voluntarily  the  liquidator  or 
any  contributory  or  creditor  may  apply  to  the  Court  to  determine  any  question 
arising  in  the  winding-up,  or  to  exercise,  as  respectst  he  enforcing  of  calls,  or  any 
other  matter,  all  or  any  of  the  powers  which  the  Court  might  exercise  if  the  com- 
pany were  being  wound  up  by  the  Court. 

(2.)  The  Court,  if  satisfied  that  the  determination  of  the  question  or  the  required 
exercise  of  power  will  be  just  and  beneficial,  may  accede  wholly  or  partially  to  the 
application  on  such  terms  and  conditions  as  the  Court  thinks  fit,  or  may  make  such 
other  order  on  the  application  as  the  Court  thinks  just. 

194.^ — (1.)  Where  a  company  is  being  woimd  up  voluntarily,  the  liquidator  may 
summon  general  meetings  of  the  company  for  the  purpose  of  obtaining  the  sanction 
of  the  company  by  special  or  extraordinary  resolution,  or  for  any  other  purposes  he 
may  think  fit. 

(2.)  In  the  event  of  the  winding-up  continuing  for  more  than  one  year,  the 
liquidator  shall  summon  a  general  meeting  of  the  company  at  the  end  of  the  first 
year  from  the  commencement  of  the  winding-up,  and  of  each  succeeding  year,  or 
aa  soon  thereafter  as  may  be  convenient,   and  shall  lay  before  the   meeting   an 
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account  of  his  acts  and  dealings  and  of  the  conduct  of  the  winding-up  during  the 
preceding  year. 

195. — (1.)  In  the  case  of  every  voluntary  winding-iip,  as  soon  as  the  affairs  of 
the  company  are  fully  wound  up,  the  liquidator  shall  make  up  an  account  of  the 
winding-up,  showing  how  the  winding-up  has  been  conducted  and  the  property  of 
the  company  has  been  disposed  of  ;  and  thereupon  shall  call  a  general  meeting  of 
the  company  for  the  piu'pose  of  laying  before  it  the  account,  and  giving  any 
explanation  thereof. 

(2.)  The  meeting  shall  be  called  by  advertisement  in  the  Gazette,  specifying  the 
time,  place,  and  object  thereof,  and  published  one  month  at  least  before  the 
meeting. 

(3.)  Within  one  week  after  the  meeting,  the  liquidator  shall  make  a  return  to  the 
registrar  of  companies  of  the  holding  of  the  meeting,  and  of  its  date,  and  in 
default  of  so  doing  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day 
diu-ing  which  the  default  continues. 

(4.)  The  registrar,  on  receiving  the  return,  shall  forthwith  register  it,  and  on  the 
expiration  of  three  months  from  the  registration  of  the  return  the  company  shall  be 
deemed  to  be  dissolved  : 

Provided  that  the  Court  may,  on  the  application  of  the  liquidator  or  of  any  other 
person  who  appears  to  the  Court  to  be  interested,  make  an  order  deferring  the  date 
at  which  the  dissolution  of  the  company  is  to  take  effect  for  such  time  as  the  Court 
thinks  fit. 

(5.)  It  shall  be  the  duty  of  the  person  on  whose  application  an  order  of  the  Court 
under  this  section  is  made,  within  seven  days  after  the  making  of  the  order,  to  file 
with  the  registrar  an  office  copy  of  the  order,  and  if  that  person  fails  so  to  do,  he  shall 
be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  the  default 
continues. 

196.  All  costs,  charges,  and  expenses  properly  incurred  in  the  voluntary  winding- 
up  of  a  company,  including  the  remuneration  of  the  liquidator,  shall  be  payable  out 
of  the  assets  of  the  company  in  priority  to  all  other  claims. 

197.  The  voluntary  winding-up  of  a  company  shall  not  bar  the  right  of  any 
creditor  or  contributory  to  have  it  wound  up  by  the  Court,  if  the  Court  is  of  opinion, 
in  the  case  of  an  application  by  a  creditor,  that  the  rights  of  the  creditor  or,  in  the 
case  of  an  apjilication  by  a  contributory,  that  the  rights  of  the  contributories  will 
be  prejudiced  by  a  voluntary  winding-up. 

198.  Where  a  company  is  being  wound  up  voluntarily,  and  an  order  is  made  for 
\s'inding-up  by  the  Court,  the  Court  may,  if  it  thinks  tit,  by  the  same  or  any  sub- 
sequent order,  provide  for  the  adoption  of  all  or  any  of  the  proceedings  in  the 
voluntary  winding-up. 


S.  142  of  1862. 
Final  meeting- 
and  dissolu- 
tion. 


S.  144  of  186?- 

Costs  of 
voluntaiy 
liquidatiou. 
S.  145  of  18t>2. 
Saving  f  or 
rights  of 
creditors  and 
contributories. 
S.  146  of  1862. 
Power  of  Court 
to  adopt 
proceedings 
of  voluntary 
■winding-up.. 


Winding  Up  subject  to  Supervisiori  of  Court. 

199.  When  a  company  has  by  special  or  extraordinary  resolution  resolved  to 
wind  up  voluntarily,  the  Court  may  make  an  order  that  the  s'oluntary  winding-up 
shall  continue,  but  subject  to  such  supervision  of  the  Court,  and  with  sach  liberty 
for  creditors,  contributories,  or  others  to  apply  to  the  Court,  and  generally  on  such 
terms  and  conditions  as  the  Court  thinks  just. 

200.  A  petition  for  the  continuance  of  a  voluntary  winding-up  subject  to  the 
supervision  of  the  Court  shall,  for  the  purpose  of  giving  jurisdiction  to  the  Court 
over  actions,  be  deemed  to  be  a  petition  for  winding-up  by  the  Court. 

201.  The  Court  may.  in  deciding  between  a  winding-up  by  the  Court  and  a 
winding-up  subject  to  supervision,  in  the  appointment  of  liquidators,  and  in  all 
other  matters  relating  to  the  winding-up  subject  to  supervision,  have  regard  to  the 
wishes  of  the  creditors  or  contributories  as  proved  to  it  by  any  sufficient  evidence. 

202. — (1.)  Where  an  order  is  made  for  a  winding-up  subject  to  supervision,  the 
Court  may  by  the  same  or  any  subsequent  order  appoint  any  additional  liquidator. 

(2.)  A  liquidator  appointed  by  the  Court  under  this  section  shall  have  the  same 
powers,  be  subject  to  the  same  obligations,  and  in  all  respects  stand  in  the  same 
position  as  if  he  had  been  appointed  by  the  company. 

(3.)  The  Court  may  remove  any  liquidator  so  appointed  by  the  Court,  or  any 
liquidator  continued  under  the  supervision  order,  and  fill  any  vacancy  occasioned 
by  the  removal,  or  by  death  or  resignation. 

203. — (1.)  Where  an  order  is  made  for  a  winding-up  subject  to  supervision,  the 
liquidator  may,  subject  to  any  restrictions  imposed  by  the  Court,  exercise  all  his 
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powers,  without  the  sanction  or  intervention  of  the  Court,  in  the  same  manner  as 
if  the  company  were  being  wound  up  altogether  voluntarily. 

(2.)  A  winding-up  subject  to  the  supervision  of  the  Court  is  not  a  winding-up 
by  the  Court  for  the  purpose  of  the  following  provisions  of  this  Act,  namely,  those 
contained  in  sections  one  hundred  and  forty-seven,  one  himdred  and  forty-eight, 
one  hundred  and  forty-nine,  except  sub-section  (10),  one  hundred  and  fifty-two, 
one  hundred  and  fifty-three,  one  hundred  and  fifty-four,  one  hundred  and  fifty-five, 
one  liundred  and  fifty-six,  one  hundred  and  fifty-seven,  one  hundred  and  fifty- 
eight,  one  hundred  and  fifty-nine,  one  hundred  and  sixty,  one  hundred  and  sixty- 
one,  one  himdred  and  sixty-two,  one  hundred  and  seventy-three,  and  one  hundred 
and  seventy-five,  but,  subject  as  aforesaid,  an  order  for  a  winding-up  subject  to 
supervision,  shall  for  all  purposes,  including  the  staying  of  actions  and  other 
proceedings,  the  making  and  enforcement  of  calls,  the  power  in  Scotland  to  remit 
the  winding-up  to  a  permanent  Lord  Ordinary,  and  the  exercise  of  all  other  powers, 
be  deemed  to  be  an  order  for  winding-iip  by  the  Court. 
S.  152  of  1862.  204.  Where  an  order  has  been  made  in  Scotland  or  Ireland  for  winding  up  a 
company  subject  to  supervision,  and  an  order  is  afterwards  made  for  winding-up  by 
the  Court,  the  Court  may  by  the  last -mentioned  or  by  any  subsequent  order  appoint 
any  person  who  is  then  liqiiidator,  either  provisionally  or  permanently,  and  either 
wdth  or  without  any  other  person,  to  be  liqmdator  in  the  winding-up  by  the  Court. 


Appointment 
of  voluntary 
liquidator  as 
liquidator  in 
■winding-up  by 
Court  in  Scot- 
land or  Ireland. 


Supplemental  Provisions. 

205. — (1.)  In  the  case  of  voluntary  winding-up,  every  transfer  of  shares,  except 
transfers  made  to  or  with  the  sanction  of  the  liquidator,  and  every  alteration  in  the 
status  of  the  members  of  the  company  made  after  the  commencement  of  the  winding- 
up,  shall  be  void. 

(2.)  In  the  case  of  a  winding  up  by  or  subject  to  the  supervision  of  the  Court, 
every  disposition  of  the  property  (including  things  in  action)  of  the  company,  and 
every  transfer  of  shares,  or  alteration  in  the  status  of  its  members,  made  after  the 
commencement  of  the  winding-up,  shall,  unless  the  Court  otherwise  orders,  be  void. 

206.  In  every  wdnding-up  (subject  in  the  case  of  insolvent  companies  to  the 
application  in  accordance  with  the  provisions  of  this  Act  of  the  law  of  bankruptcy) 
all  debts  payable  on  a  contingency,  and  all  claims  against  the  company,  present  or 
future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages,  shall  be 
admissible  to  proof  against  the  company,  a  just  estimate  being  made,  so  far  as 
possible,  of  the  value  of  such  debts  or  claims  as  may  be  subject  to  any  contingency 
or  sound  only  in  damages,  or  for  some  other  reason  do  not  bear  a  certain  value. 

207.  In  the  winding-up  of  an  insolvent  company  registered  in  England  or 
Ireland  the  same  rules  shall  prevail  and  be  observed  with  regard  to  the  respective 
rights  of  secured  and  unsecured  creditors  and  to  debts  provable  and  to  the  valuation 
of  annuities  and  future  and  contingent  liabilities  as  are  in  force  for  the  time  being 
under  the  law  of  bankruptcy  in  England  or  Ireland,  as  the  case  may  be,  witli 
respect  to  the  estates  of  persons  adjudged  bankrupt ;  and  all  persons  who  in  any 
such  case  would  be  entitled  to  prove  for  and  receive  dividends  out  of  the  assets  of 
the  company  may  come  in  under  the  winding-up,  and  make  such  claims  against 
the  company  as  they  respectively  are  entitled  to  by  virtue  of  this  section. 

208.  In  the  winding-up  of  a  company  registered  in  Scotland,  the  general  and 
special  rules  in  regard  to  voting  and  rankiug  for  payment  of  dividends  provided  by 
sections  forty-nine  to  sixty-six  of  the  Bankruptcy  (Scotland)  Act,  1856,  or  any 
other  rules  in  regard  thereto  which  may  be  in  force  for  the  time  being  in  the 
sequestration  of  the  estates  of  bankrupts  in  Scotland,  shall,  so  far  as  is  consistent 
with  this  Act,  apply  to  creditors  of  the  company  voting  in  matters  relating  to  the 
winding-up,  and  ranking  for  payment  of  dividends  ;  and  for  this  purpose  seques- 
tration shall  be  taken  to  mean  winding  up,  trustee  to  mean  liquidator,  and  sheriff 
to  mean  the  Court. 

S.  1  of  51  &  52       209. — (1.)  In  a  winding-up  there  shall  be  paid  in  priority  to  all  other  debts  — 
Vict.  c.  62.  (a)  All  parochial  or  other  local  rates  due  from  the  company  at  the  date  herein - 

Preferential  after  mentioned,  and  having  become  due  and  payable  within  twelve 

payments.  months  next  before  that  date,  and  all  assessed  taxes,  land  tax,  property 

or  income  tax  assessed  on  the  company  up  to  the  fifth  day  of  Aprd  next 
before  that  date,  and  not  exceeding  in  the  whole  one  year's  assessment ; 
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(b)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services  rendered 

to  the  company  ditring  four  months  before  the  said  date,  not  exceeding 
fifty  pounds ;  and 

(c)  All  wages  of  any  workman  or  labourer  not  exceeding  twenty-five  pounds, 

whether  payable  for  time  or  for  piece  work,  in  respect  of  services 
rendered  to  the  company  during  two  months  before  the  said  date  : 
Provided  that  where  any  labourer  in  husbandry  has  entered  into  a 
contract  for  the  payment  of  a  portion  of  his  wages  in  a  lump  sum  at  the 
end  of  the  year  of  hiring,  he  shall  have  priority  in  respect  of  the  whole 
of  such  sum,  or  a  part  thereof,  as  the  Court  may  decide  to  be  due  under 
the  contract,  proportionate  to  the  time  of  service  up  to  the  said  date ; 
and 

(d)  Unless  the  company  is  being  wound  up  voluntarily  merely  for  the  purposes 

of  reconstruction  or  of  amalgamation  wnth  another  company,  all  amounts 
(not  exceeding  in  any  individual  case  one  hundred  pounds)  due  in  respect 
of  compensation  under  the  Workmen's  Compensation  Act,  1906,  the 
liability  wherefor  accrued  before  the  said  date,  subject  nevertheless  to 
the  provisions  of  section  five  of  that  Act. 
(2.)  The  foregoing  debts  shall — 

(a)  Rank  equally  among  themselves  and  be  paid  in  full,  unless  the  assets  are 

insufficient  to  meet  them,  in  which  case  they  shall  abate  in  equal  propor- 
tions ;  and 

(b)  In  the  case  of  a  company  registered  in  England  or  Ireland,  so  far  as  the 

assets  of  the  company  available  for  payment  of  general  creditors  are 

insufficient  to  meet  them,  have  priority  over  the  claims  of  holders  of 

debentures  under  any  floating  charge  created  by  the  company,  and  be 

paid  accordingly  out  of  any  property  comprised  in  or  subject  to  that 

charge. 

(3.)  Subject  to  the  retention  of  such  sums  as  may  be  necessary  for  the  costs  and 

■expenses  of  the  winding-up,  the  foregoing  debts  shall  be  discharged  forthmth  so 

far  as  the  assets  are  sufticient  to  meet  thfm. 

(4.)  In  the  event  of  a  landlord  or  other  person  distraining  or  having  distrained 
on  any  goods  or  effects  of  the  company  within  three  mouths  next  before  the  date  of 
a  winding-up  order,  the  debts  to  which  priority  is  given  by  this  section  shall  be  a 
first  charge  on  the  goods  or  effects  so  distrained  on,  or  the  proceeds  of  the  sale 
thereof : 

Provided  that  in  respect  of  any  money  paid  under  any  such  charge  the  landlord 
or  other  person  shall  have  the  same  rights  of  priority  as  the  person  to  whom  the 
payment  is  made. 

(5.)  The  date  hereinbefore  in  this  section  referred  to  is  — 

(a)  in  the  case  of  a  company  ordered  to  be  wound  up  compulsorily  which  had 

not  previously  comiuenced  to  be  wound  up  voluntarily,  the  date  of  the 
winding-up  order ;  and 

(b)  in  any  other  case,  the  date  of  the  commencement  of  the  winding-up. 
210. — (1.)  Any  conveyance,  mortgage,  delivery  of  goods,  payment,  execution,  or 

•other  act  relating  to  property  which  would,  if  made  or  done  by  or  against  an 
individual,  be  deemed  in  his  bankruptcy  a  fraudulent  preference,  shall,  if  made  or 
done  by  or  against  a  company,  be  deemed,  in  the  event  of  its  being  wound  up,  a 
fraudulent  preference  of  its  creditors,  and  be  invalid  accordingly. 

(2.)  For  the  purposes  of  this  section  the  presentation  of  a  petition  for  winding-up 
in  the  case  of  a  windin!i--up  by  or  subject  to  the  supervision  of  the  Court,  and  a 
resolution  for  windinjj-up  iu  the  case  of  a  voluntary  windinsf-up,  shall  be  deemed  to 
correspond  with  the  act  of  bankruptcy  in  the  case  of  an  individual. 

(8.)  Any  conveyauv^e  or  assignment  by  a  company  of  all  its  property  to  trustees 
for  the  benefit  of  all  its  creditors  shall  be  void  to  all  intents. 

211.  Where  any  company  (being  a  company  registered  iu  England  or  Ireland)  is 
being  wound  up  by  or  subject  to  the  supervision  of  the  Court,  any  attachment, 
sequestration,  distress,  or  execution  put  in  force  against  the  estate  or  effects  of  the 
company  nfter  the  commencement  of  the  winding-up  shall  be  void  to  all  intents. 

212.  Where  a  company  is  being  wound  up,  a  floating  charge  on  the  undertaking 
or  property  of  the  company  created  within  three  months  of  the  commencement  of 
^the  winding-up  shall,  uidess  it  is  proved  that  the  company  immediately  after  the 
creation  of  the  charge  was  solvent,  be  invalid,  except  +o  the  amount  of  any  cash 
(paid  to  the  company  at  the  time  of  or  subsequently  to  the  creation  of,  and  in  con- 
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sideration  for,  the  charge,  together  with  interest  on  that  amount  at  the  rate  of  five 
per  cent,  per  annum. 
S.  3  of  1S86.         213.  lu  the  -nanding-up,  by  or  subject  to  the  supervision  of  the  Court,  of  a  corn- 
Effect  in  case    pany  registered  in  Scotland,  the  following  provisions  shall  have  effect:  — 
of  company  (1-)  The  winding-up  shall,  in  the  case  of  a  winding-up  by  the  Court  as  at  its 

reo-istered  in  commencement,  and  in  the  case  of  a  winding-up  subject  to  supervision  as 

Scotland  of  at  the  date  of  the  presentation  of  the  petition  on  which  the  supervision 

dilio-ence  order  is  pronounced,  be  equivalent  to  an  arrestment  in  execution  and  decree 

within  60  days  of  forthcoming,  and  to  an  executed  or  completed  poinding  ;  and  no  arrest- 

of  winding-up  ment  or  poinding  of  the  funds  or  effects  of  the  company,  executed  on  or 

by  or  subject  after  the  sixtieth  day  prior  to  the  commencement  of  the  winding-up  by  the 

to  supervision  Court,  or  to  the  presentation  of  the  petition  on  which  a  supervision  order 

of  Court.  is  made,  as  the  case  may  be,  shall  be  effectual ;  and  those  funds  or  effects, 

or  the  proceeds  of  those  effects,  if  sold,  shall  be  made  forthcoming  to  the 
liquidator :  Provided  that  any  arrester  or  poinder  before  the  date  of  the 
Avinding-iip,  or  of  the  petition,  as  the  case  may  be,  who  is  thus  deprived  of 
the  benefit  of  his  diligence,  shall  have  preference  out  of  those  funds  or 
effects  for  the  expense  bond  fide  inciUTed  by  him  in  such  diligence  : 
(2.)  The  winding-up  shall,  as  at  the  respective  dates  aforesaid,  be  equivalent  to  a 
decree  of  adjudication  of  the  heritable  estates  of  the  company  for  pajTnent 
of  the  whole  debts  of  the  company,  principal  and  interest,  accumulated  at 
the  said  dates  respectively,  subject  to  such  preferable  heritable  rights  and 
securities  as  existed  at  the  said  dates  and  are  valid  and  unchallengeable, 
and  the  right  to  poind  the  ground  hereinafter  provided : 
(3.)  The  provisions  of  sections  one   hundi-ed  and  twelve   to   one   hundred   and 
seventeen,  and  of  section  one  hundred  and  twenty,   of   the  Bankruptcy 
19  &  20  Vict.  (Scotland)  Act,  1856,  shall,  so  far  as  is  consistent  with  this  Act,  apply  to 

0.  79.  the  realization  of  heritable  estates  affected  by  such  heritable  rights  and 

seciu'ities  as  aforesaid ;  and  for  the  purposes  of  this  Act  the  words 
"sequestration"  and  "trustee"  occurring  in  those  sections  shall  mean, 
respectively  "winding  up"  and  "liquidator"  ;  and  the  expression  "the 
Lord  Ordinary  or  the  Coui-t  "  shall  mean  "the  Coiu-t "  as  defined  by  thi& 
Act  -tt-ith  respect  to  Scotland : 
(4.)  No  poinding  of  the  ground  which  has  not  been  carried  into  execution  by  sale 
of  the  effects  sixty  days  before  the  respective  dates  aforesaid  shall,  except 
to  the  extent  hereinafter  provided,  be  available  in  any  question  with  the 
liquidator :  Provided  that  no  creditor  who  holds  a  security  over  the  heri- 
table estate  preferable  to  the  right  of  the  liquidator  shall  be  prevented 
fr)m  executing  a  poinding  of  the  ground  after  the  respective  dates  afore- 
said, but  that  poinding  shall  in  competition  with  the  liquidator  be  available 
only  for  the  interest  on  the  debt  for  the  current  half-yearly  term,  and  for 
the  arrears  of  interest  for  one  year  immediately  before  the  commencement 
of  that  term. 
S.  159  of  1862.  214. — (1.)  The  liquidator  may,  w^th  the  sanction  following  (that  is  to  say)  — 
General  (^)  ^  the  case  of  a  winding-up  by  the  Court  in  England  with  the  sanction 

scheme  of  either  of  the  Court  or  of  the  committee  of  inspection  ; 

liquidation  (h)  in  the  case  of  a  winding-vip  by  the  Court  in  Scotland  or  Ireland,  and  in  the 

may  be  ^^^^  ^^  '^"^1  winding-up  subject  to  supervision,  with  the  sanction  of  the 

sanctioned.  Court;  and 

(c)  in  the  case  of  a  voluntary  winding-up,  with  the  sanction  of  an  extraordinary- 
resolution  of  the  company, 
do  the  following  things  or  any  of  them  :  — 

(i)  Pay  any  classes  of  creditors  in  full ; 

(ii)  Make  any  compromise  or  arrangement  with  creditors  or  persons  claiming 
to  be  creditors,  or  having  or  alleging  themselves  to  have  any  claim,, 
present  or  future,  certain  or  contingent,  ascertained  or  soiuiding  only  in 
damages  against  the  company,  or  whereby  the  company  may  be  rendered 
liable ; 
(iii)  Compromise  all  calls  and  liabilities  to  calls,  debts,  and  liabilities  capable  of 
resulting  in  debts,  and  all  claims,  present  or  future,  certain  or  coutingent, 
ascertained  or  sounding  only  in  damages,  subsisting  or  supposed  to 
subsist  between  the  company  and  a  contribiitory,  or  alleged  contributory, 
or  other  debtor  or  person  apprehendiug  liability  to  the  company,  and  all 
questions  in  any  way  relating  to  or  affecting  the  assets  or  the  winding- 
up  of  the  company,  on  such  tenns  as  may  be  agreed,   and  take  any 
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security  for  the  discharge  of  any  such  call,  debt,  liability  or  claim,  and 
give  a  complete  discharge  in  respect  thereof. 

(2.)  In  the  case  of  a  winding-up  by  the  Court  in  England  the  exercise  by  the 
liquidator  of  the  powers  of  this  section  shaU.  be  subject  to  the  control  of  the  Court, 
and  any  creditor  or  contributory  may  apply  to  the  Court  with  respect  to  any  exercise 
or  proposed  exercise  of  any  of  those  powers. 

215. — (1.)  Where  in  the  coui-se  of  winding  up  a  company  it  appears  that  any  S.  165  of  1862. 
person  who  has  taken  part  in  the  formation  or  promotion  of  the  company,  or  any  Power  of 
past  or  present  director,  manager,  or  liquidator,  or  any  officer  of  the  company,  has   Court  to  as- 
misapplied  or  retained  or  become  liable  or  accountable  for  any  money  or  property  of  gess  damages 
the  company,  or  been  guilty  of  any  misfeasance  or  breach  of  trust  in  relation  to  against 
the  company,  the  Court  may,  on  the  application  of  the  official  receiver,  or  of  the  delinquent- 
liquidator,  or  of  any  creditor  or  contributory,   examine  into  the  conduct  of  the  directors,  &c. 
promoter,  director,  manager,  liquidator,  or  officer,   and  compel  him  to  repay  or 
restore  the  money  or  property  or  any  part  thereof  respectively  with  interest  at  such 
rate   as  the  Court  thinks  just,  or   to   contribute   such    sum  to   the   assets   of   the 
company  by  way  of  compensation  in  respect  of  the  misapplication,  retainer,  mis- 
feasance, or  breach  of  trust  as  the  Court  thinks  just. 

(2.)  This  section  shall  apply  notwithstanding  that  the  offence  is  one  for  which 
the  offender  may  be  criminally  responsible. 

(:?.)  Wherein  the  case  of  a  winding-up  in  England  an  order  for  payment  of 
money  is  made  imder  this  section,  the  order  shall  be  deemed  to  be  a  final  judgment 
within  the  meaning  of  parsigraph  {g)  of  sub-section  (1)  of  section  four  of  the 
Bankruptcy  Act,  1 883 .  46  &  47  Vict,. 

(4.)  So  much  of  this  section  as  refers  to  promoters,  and  to  property  of  a  company  c.  52. 
otlier  than  money,  shall  not  apply  to  a  winding-up  in  Scotland  or  Ireland. 

216.  If  any  director,  officer,  or  contributory  of  any  company  being  wound  up  S.  166  of  1862.. 
destroys,  mutilates,  alters,  or  falsifies  any  books,  papers,  or  securities,  or  makes  or  Penalty  for 
is  i»rivy  to  the  making  of  any  false  or  fraudulent  entry  in   any  register,  book  of  falsification 
account,  or  document  belonging  to  the  company  with  intent  to   defraud  or  deceive   of  books, 
auy  person,  he  shall  be  guilty  of  ;>   misdemeanour,  and  be  liable  to   imprisonment 
f I  )r  any  term  not  exceeding  two  years,  with  or  without  hard  labour. 

217. — (1.)  If  it  appears  to  the  Court  in  the  course  of  a  winding-up  by  or  subject  S.  167  of  1862. 
to  the  supervision  of  the  Court  that  any  past  or  present  director,  manager,  officer,   Prosecution 
or    member   of  the    company  has   been  guilty  of  any   offence   in    relation    to   the   of  delinquent 
company  for  which  he  is  criminally  i-esponsible,  the  Court  ma}'  on  the  application  directoi-s,  &c- 
of    any  person   interested    in    the  winding-up,    or  of   its   o\vn  motion,   direct  the 
liquidator  to  prosecute  for  the  oft'ence,  and  may  order  the  costs  and  expenses  to  be 
])aid  out  of  the  assets  of  the  company. 

('2.)  If  it  appears  to  the  liquidator  in  the  course  of  a  voluntary  winding-up  that 
any  past  or  present  director,  manager,  officer,  or  member  of  the  company  has  been 
guilty  of  any  offence  in  relation  to  the  company  for  which  he  is  criminally 
responsible,  the  liquidator,  with  the  previous  sanction  of  the  Court,  may  prosecute 
the  offender,  and  all  expenses  properly  incurred  by  him  in  the  prosecution  shall  be 
payable  out  of  the  assets  of  the  company  in  priority  to  all  othe^  liabilities. 

218.   If  any  pereon,  on  examination   on  oath  authorized  under  this  Act,  or  in    S.  169of  186'i. 
liny  affidavit  or  deposition  in  or  about  the  winding  up  of  any  company  or  otherwise  Penalty  on 
in  or  about  any  matter  arising  under  this  Act,  wilfully  and  corruptly  gives  false  perjury, 
evidence,  he  shall  be  liable  to  the  penalties  for  wilful  perjury. 

219. — (1.)  Where  by  this  Act  the  Court  is  authorized,  in  relation  to  winding-up,    Ss.  91,  143 
to  have  regard  to  the  wishes  of  creditors  or  contributories,  as  proved  to  it  by  any   of  1862. 
sufficient  evidence,  the  Court  may,  if  it  thinks  fit,  for  the  purpose  of  ascertaining   Meeting.s  to 
those  wishes,  direct  meetings  of  the  creditors  or  contributories  to  be  called,  held,   ascertain  wisliea 
and  conducted  in  such  mannei-  as  the  Court  directs,  and  may  appoint  a  person  to   of  creditors  or 
act  ;is  chairman  of  any  such  meeting  and  to  report  the  result  thereof  to  the  Court,      contribntonts*. 

(2.)  In  the  ease  of  creditors,  regard  shall  be  had  to  the  value  of  each  creditor's 
debt. 

(3.;  In  the  case  of  (;ontributories,  regard  shall  be  had  to  the  number  of  votes 
conferred  on  each  contributory  by  the  articles. 

220.  Where  any  company  is  being  wound  up,  all  books  and  papers  of  the  S.  154ofl»B?. 
company  and  of  the  liquidators  shall,  as  between  the  contributories  of  the  company,  Books  of  ceHii  - 
be  priiiid  fac'.e  evidence  of  the  truth  of  all  matters  purporting  to  be  therein  recorded,    pany  to  be 

221.  After  an  order  for  a  winding-up   by  or  subject  to  the  supervision  of  the   ^^  ence. 
Court,  the  Court  may  make  such  order  for  inspection  by  creditors  and  contributories        ^       _ 

of  the  company  of  its  books  and  papers  us  the  Court  thinks  just,  and  any  books   Ins"pctK>Q  an. 
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and  papers  in  the  possession  of  the  company  may  be  inspected  by  creditors  or  con- 
tributories  accordingly,  but  not  further  or  otherwise. 

222.— (1.)  When  a  company  has  been  wound  up  and  is  about  to  be  dissolved, 
the  books  and  papers  of  the  company  and  of  the  liquidators  may  be  disposed  of  as 
follows  (that  is  to  say)  :  — 

(a)  In  the  case  of  "a  winding-up  by  or  subject  to  the  supervision  of  the  Court  in 

such  way  as  the  Court  dii'ects ; 
(h)  In  the  case  of  a  voluntary   winding-up   in    such  way  as  the  company  by 

extraordinary  resolution  directs. 
(2.)  After  five  years  from  the  dissolution  of  the  company  no  responsibility  .shall 
rest  on  the  company,  or  the  liquidators,  or  any  person  to  v/hom  the  custody  of  the 
books  and  papers  has  been  committed,  by  reason  of  the  same  not  being  forthcoming 
to  any  person  claiming  to  be  interested  therein. 

223. — (1.)  Where  a  company  has  been  dissolved,  the  Com-t  may  at  any  time 
within  two  years  of  the  date  of  the  dissolution,  on  an  application  being  made  for 
the  purpose  by  the  liquidator  of  the  company  or  by  any  other  person  who  appears 
to  the  Court  to  be  interested,  make  an  order,  upon  such  terms  as  the  Court  thinks 
fit,  declaring  the  dissolution  to  have  been  void,  and  thereupon  such  proceedings  may 
be  taken  as  might  have  been  taken  if  the  company  had  not  been  dissolved. 

(2.)  It  shall  be  the  duty  of  the  person  on  wliose  application  the  order  M^as  made, 
within  seven  days  after  the  making  of  the  order,  to  file  with  the  registrar  of 
companies  an  office  copy  of  the  order,  and  if  that  person  fails  so  to  do  he  shall  be 
liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  the  default 
continues. 

224. — (1.)  Where  a  company  is  being  wound  up  in  England,  if  the  winding-up 
is  not  concluded  within  one  year  after  its  commencement,  the  liquidator  shall,  at 
such  intervals  as  may  be  prescribed,  until  the  winding-up  is  concluded,  send  to  the 
reo-istrar  of  companies  a  statement  in  the  prescribed  form  and  containing  the 
prescribed  particulars  with  respect  to  the  proceedings  in  and  position  of  the 
liquidation. 

"(2.)  Any  person  stating  himself  in  writing  to  be  a  creditor  or  contributory  of  the 
company  shall  be  entitled,  by  himself  or  by  his  agent,  at  all  reasonable  times,  on 
payment,  of  the  prescribed  fee,  to  inspect  the  statement,  and  to  receive  a  copy  thereof 
or  extract  therefrom;  but  any  person  untruthfully  so  stating  himself  to  be  a 
creditor  or  contributory  shall  be  guiltv  of  a  contempt  of  Court,  and  shall  be  punish- 
able accordingly  on  the  application  of  the  liquidator  or  of  the  official  receiver. 

(3.)  If  a  liquidator  fails  to  comply  with  the  requirements  of  this  section  he  shall 
be  liable  to  a  line  not  exceeding  fifty  pounds  for  each  day  during  which  the  default 
continues. 

(4.)  If  it  appears  from  any  such  statement  or  otherwise  that  a  liquidator  has  in 
his  hands  or  under  his  control  any  money  representing  unclaimed  or  undistributed 
assets  of  the  company  whicb  have  remained  unclaimed  or  undistributed  for  six 
months  after  the  date  of  their  receipt,  the  liquidator  shall  forthwith  pay  the  same  to 
the  Companies  Liquidation  Account  at  the  Bank  of  England,  and  shall  be  entitled 
to  the  prescribed  certificate  of  receipt  for  the  money  so  paid,  and  that  certificate 
shall  be  an  effectual  discharge  to  him  in  respect  thereof. 

(5.)  For  the  purpose  of  ascertaining  and  getting  in  any  money  payable  into  the 
Bank  of  Enafland  in  pursuance  of  this  section,  the  like  powers  may  bo  exercised, 
and  bv  the  like  authority,  as  are  exerciseable  under  section  one  hundred  and  sixty- 
two  of  the  Bankruptcy  Act,  18S3,  for  the  purpose  of  asuertaining  and  getting  in  the 
sums,  funds,  and  dividends  referred  to  in  that  section. 

(6.)  Any  person  claiming  to  be  entitled  to  any  money  paid  into  the  Bank  of 
England  in  pursuance  of  this  section  may  apply  to  the  Board  of  Trade  for  payment 
of  the  same,  and  the  Board  may,  on  a  certificate  by  the  liquidator  that  the  person 
claiming  is  entitled,  make  an  order  for  the  payment  to  that  person  of  the  sum  due. 

(7.)  .A.ny  person  dissatisfied  with  the  decision  of  the  Board  of  Trade  in  respect  of 
any  claim  made  in  pursuance  of  this  section  may  appeal  to  the  High  Court. 

225.  In  all  proceedings  under  this  Part  of  this  Act,  all  Courts,  judges,  and 
persons  judicially  acting,  aud  all  officers,  judicial  or  ministerial,  of  any  Court,  or 
employed  in  enforcing  the  process  of  any  Court,  shull  take  judicial  notice  of  the 
siimature  of  any  officer  of  the  High  Court  in  Eiiifland  or  Ireland,  or  of  the  Court  of 
Session  in  Scotland,  or  of  the  reo^istrar  of  the  Court  exercising  the  stannaries  juris- 
diction, and  also  of  the  offi 'ial  seal  or  stamp  of  the  several  offices  of  the  High  Court 
in  England  or  Ireland,  Court  of  Session,  or  Court  exercising  the  stannaries  juris- 
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diction,  appended  to  or  impressed  on  any  document  made,  issued,  or  signed  under 

the  provisions  of  this  Part  of  this  Act,  or  any  official  copy  thereof.  c,   ,.-.r    f^  ^r-o 

226  -(1  )  The  judges  of  the  County  Courts  in  England  who  sit  at  places  more   •'5.  lib  ot  i»OJ. 
than  twenty  miles  from  the  General  Post  Office,  and  the  judge  exerci-iug  the  bank-    Special  com- 
ruptcy  jurisdiction  of  the  PIii?h  Court  in  Ireland  and  the  assistant  barristers  and  mission  for 
recorders  in  Ireland,  and  the  sheriffs  of  counties  in  Scotland,  shall  be  commissioners   receiving 

for  the  purpose  of  takin?  evidence  \inder  this  Act,  where  a  company  is  wound  up  in   evidence, 
any  part  of  the  United  Kingdom,  and  the  Court  may  refer  the  whole  or  any  part  of 
the  examination  of  any  witnesses  under  this  Act  to  any  person  hereby  appointed 
com-nissioner,  although  he  is  out  of  the  jurisdiction  of  the   Court  that  made  the 

winding-up  order.  t_-  i    i,         •   ua  i 

(•'  )  Every  commissioner  shall,  in  addition  to  any  powers  which  he  might  law- 
fully exercise  as  a  judge  of  a  county  court,  judge  of  the  High  Court,  assistant 
barrister  or  recorder,  or  sheriff,  have  in  the  matter  so  refei-red  to  him  all  the  same 
powers  of  summoning  and  examining  witnesses,  of  requiring  the  production  or 
delivery  of  documents,  of  punishing  defaults  by  witnesses,  and  of  allowing  cost? 
and  expenses  to  witnesses,  as  the  Court  whi^'h  made  the  winding-up  order. 

(3.)  The  examination  so  taken  shall  be  returned  or  reported  to  the  Court  which 
made  the  order  in  such  manner  as  that  Court  directs.         „      ,      ,     ^  ^       ^    ^-,■r    e^  o«.) 

227  —(1  )  The  Court  may  direct  the  examination  m  Scotland  ot  any  person  tor   b.  i/7  ot  ibbi. 
the  time  being  in  Scotland,  whether  a  contributory  of  the  company  or  not,  in  regard   Court  may 

to  the  triule,  dealiu'.'S,  affairs,  or  property  of  any  company  in  course  of  being  wound   or  ler  exami- 
up,  or  of  any  person  being  a  contributory  of  the  company,  so  far  as  the  company   nation  of 
may  be  interested  therein  by  reason  of  his  being  a  contributory  ;  and  the  order  or   persons  in 
commission  to  take  the  examination  shall  be  directed  to  the  sheriff  of  the  county  m   Scotland, 
which  the  person  to  be  examined  is  residing  or  happens  to  be  for  the  time ;  and  t  le 
sheriff  shall  summon  that  person  to   appear  before  him  at   a  time  and  place  to  be 
specified  in  the  s  immons  for  examination  on  oath  as  a  witness  or  as  a  haver,  and  to 
T)ro:luc(!  any  books  or  papers  called  for  which  are  in  his  possession  or  power. 

(2.)  The'sheriff  may  take  the  examination  either  orally  or  on  written  interroga- 
tories, and  shall  report  the  same  in  writing  in  the  usual  form  to  the  Court;  and 
shall  'transmit  ^-itb  the  report  the  books  and  papers  produced,  if  the  originals 
thereof  are  required  and  specified  by  the  order  or  commission,  or  otherwise  copies 
thereof  or  extracts  therefrom  authenticated  by  the  sheriff.  _ 

(3.)  If  any  person  so  summoned  fails  to  appear  at  the  time  and  place  specified,  or 
refuses  to  be  examined  or  to  make  the  produ  tion  required,  the  sheriff  shall  proceed 
against  him  as  a  witne-s  or  haver  duly  cited  and  failing  to  appear  or  refusing  to 
oTve  evidence  or  make  production  may  be  proceeded  against  by  the  law  of  Scotland. 
°  (4  )  The  sheriff  shall  be  entitled  to  such  and  the  like  fees,  and  the  witness  shall 
be  entitled  to  such  and  the  like  allowances,  as  sheriff's  when  acting  as  commissioners 
under  appointment  from  the  Coart  of  Session  and  as  witnesses  and  havers  are 
.  entitled  to  in  the  like  cases  according  to  the  law  and  practice  of  Scotland. 

(5.)  If  any  objection  is  stated  to  the  sheriff  by  the  witness,  either  on  the  ground   fc).  I'iSot  l«b-.i. 
of  his  incompetency  as  a  witness,  or  as  to  the  production  required,  or  on  any  other   Affidavits,  &c. 
ground,  the  sheriff  may,  if  he  thinks  fit,  report  the  objectio"!i  to   the  Com-t,   and   in  United 
8usi)end  the  examination  of  the  witness  until  it  has  been  disposed  of  by  the  Court.       Kingdom 

228. (1.)  Any  affidavit  required  to  be  sworn  under  the  provisions  or  for  the   and  Colonies. 

purposes  of  this  Part  of  this  Act  may  be  sworn  in  Great  Britain  or  Ireland,  or 
elsewhere  within  the  dominions  of  His  M;ijesty,  before  any  Court,  judge,  or  person 
lawfully  authorized  to  take  and  receive  affidavits  or  before  any  of  His  Majesty  s 
consuls  or  vice-consuls  in  any  place  outside  His  Majesty's  dominions.  _         .      . 

(2.)  All  Courts,  judges,  justices,  commissioners,  and  persons  acting  judicially 
shall  take  judicial  notice  of  the  seal  or  stamp  or  signature  (as  the  case  may  be)  of 
any  such  Court,  judge,  person,  consul,  or  vice-consul  attached,  appended,  or  sub- 
scribed to  any  such  affidavit,  or  to  any  other  document  to  be  used  for  the  purposes 

of  this  Part  of  this  Act.  ,    i,  ,     i      ^   a    ,-,     a  ^oc,n 

229.  — (1.)  An  account,  called  the  Companies  Liquidation  Account,  shall  be  kept   b.  11  ot  I^MO. 

by  the  Board  of  Trade  with  the  Bank  of  England,  and  all  moneys  received  by  the  Companies 

Board  in  respect  of  proceedings  under  this  At  t  in  connexion  with  the  wdnding  up  Liquidation 

of  companies  in  England  shall  be  paid  to  that  account.  _  Account 

(2.)  All  payments  out  of  money  standing  to  the  credit  of  the  Board  of  Trade  m  defined, 
the  Companies  Liquidation  Account  shall  be  made  by  the  Bank  of  England  in  the 
prescribed  manner. 

230.  — (1.)   Whenever  the  cash  balance  standing  to  the  credit  of  the  Companies  S.  16  of  1890. 
Liquidation  Account  is  in  excess  of  the  amount  which  in  the  opinion  of  the  Board  Investment 
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Ss.  17,  18 
of  1890. 
Separate 
accounts  of 
particular 
fistiites. 


S.  19  of  1890. 
Certain 
receipts  and 
fees  to  be 
applied  in 
aid  of 
expenditure. 

Oflicers  and 
rcnnnieration. 


S.  -28  i>i  1S90 
Annual 
accounts  of 
English 
winding-up. 
;^8  &  r;9  Vict. 
c,  77. 


of  Trade  is  retiuired  for  the  time  being  to  answer  demands  in  respect  of  companies' 
estates,  the  Board  shall  notify  the  excess  to  the  Treasury,  and  shall  pay  over  the 
whole  or  any  part  of  that  excess  as  the  Treasury  may  require,  to  the  Treasury,  to 
such  account  as  the  Treasury  may  direct,  and  the  Treasiiry  may  invest  the  sums 
paid  over,  or  any  part  thereof,  in  Government  securities,  to  be  placed  to  the  credit 
of  the  said  :iccount. 

(2.)  Wliere  any  part  of  the  m(jney  so  invested  is,  in  the  opinion  of  the  Board  of 
Trade,  requii-ed  to  answer  any  demands  in  respect  of  companies'  estates,  the  Board 
shall  notify  to  the  Treasury  the  amount  so  required,  and  the  Treasury  shall  there- 
upon repay  to  the  Board  such  sum  as  may  be  required  to  the  credit  of  the  Companies 
Liquidation  Account,  and  for  that  purpose  may  direct  the  sale  of  such  part  of  the 
said  securities  as  may  be  necessary. 

(3.)  The  dividends  on  investments  under  this  section  shall  be  paid  to  such  account 
as  the  Treasury  may  direct,  and  regard  shall  be  had  to  the  amount  thus  derived  in 
fixing  the  fees  payable  in  respect  of  proceedings  in  the  winding  up  of  companies 
in  England. 

231. — (1.)  An  account  shall  be  kept  by  the  Board  of  Trade  of  the  receipts  and 
payments  in  the  winding  up  of  each  company  in  England,  and,  when  the  cash 
balance  standing  to  the  credit  of  the  account  of  any  company  is  in  excess  of 
the  amount  w-hich,  in  the  opinion  of  the  committee  of  inspection,  is  required  for 
the  time  being  to  an.swer  demands  in  respect  of  that  company's  estate,  the  Board 
shall,  on  the  request  of  the  committee,  invest  the  amount  not  so  required  in 
Government  securities,  to  be  placed  to  the  credit  of  the  said  account  for  the  benefit 
of  the  company. 

(2.)  When  any  part  of  the  money  so  invested  is,  in  the  opinion  of  the  committee 
of  inspection,  required  to  answer  any  demands  in  respect  of  the  estate  of  the 
company,  the  Board  of  Trade  shall,  on  the  request  of  the  committee,  raise  such 
sum  as  may  be  required  by  the  sale  of  such  part  of  the  said  securities  as  may  be 
necessary. 

(3.)  The  dividends  on  investments  under  this  section  shall  be  paid  to  the  credit 
of  the  company. 

(4.)  When  the  balance  at  the  credit  of  any  company's  account  in  the  hands  of 
the  Bf)ard  of  Trade  exceeds  two  thousand  pounds,  and  the  liquidator  gives  notice 
to  the  Board  that  the  excess  is  not  required  for  the  purposes  of  the  liquidation, 
the  company  shall  be  entitled  to  interest  on  the  excess  at  the  rate  of  two  per  cent, 
per  annirm. 

232.  The  Treasury  may  issue  to  the  Board  of  Trade  in  aid  of  the  votes  of 
Parliament,  out  of  the  receipts  arising  in  respect  of  the  winding  up  of  companies 
in  England  from  fees,  fee  stamps,  and  dividends  on  investments  by  the  Treasury 
under  this  Act,  any  sums  which  may  be  necessary  to  meet  the  charges  estimated 
by  the  Board  in  respect  of  salaries  and  expenses  under  this  Act  in  relation  to  the 
winding  up  of  companies  in  England. 

233. — (l.'i  The  Board  of  Trade  may,  with  the  approval  of  the  Treasury,  appoint 
such  additional  officers  as  may  be  required  by  the  Board  for  the  execution  as 
respects  England  of  this  Part  of  this  Act,  and  may  remove  any  person  so 
appointed. 

(2.)  The  Board  of  Trade,  with  the  concurrence  of  the  Treasury,  shall  direct 
whether  any  and  what  remuneration  is  to  be  allowed  to  any  officer  of,  ov  person 
attached  to,  the  Board  perfonning  any  duties  under  this  Part  of  this  Act  in  relation 
to  the  winding  up  of  companies  in  England,  and  may  vary,  increase,  or  diminish 
that  remuneration  as  they  think  fit. 

(3.1  The  Lord  Chancellor,  wdth  the  concurrence  of  the  Treasury,  shall  direct 
whether  any  and  what  remuneration  is  to  be  allowed  to  any  person  (other  than  an 
officii'  of  the  Board  of  Trade)  performing  any  duties  under  this  Act  in  relation  to 
thr  winding  up  of  companies  iu  England,  and  may  vary,  increase,  or  diminisli  that 
remuneration  as  he  thinks  fit. 

234. — (1.)  The  Treasury  shall  annually  cause  to  be  prepared  and  laid  before  both 
Houses  of  Parliament  an  account  for  the  year  ending  Avith  the  thirty-first  day  of 
March,  showing  the  receipts  and  expenditure  during  that  year  in  respect  of  pro- 
ceedings under  this  Act  in  relation  to  the  winding  up  of  companies  in  England, 
and  the  provisions  of  section  twenty-eight  of  the  Supreme  Court  of  Judicature 
Act,  187-5,  shall  apply  to  the  account  as  if  the  account  had  been  required  by  that 
section. 

(2.)  The  accounts  of  the  Board  of  Trade  under  this  Act  in  relation  to  the 
winding   up  of  companies  in   England   shall  be  audited  in  such  manner  as  the 
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Treasury  direct,  aiid,  for  the  purpose  of  the  account  to  be  laid  before  Parliamout, 
the  Board  shall  make  such  returns  and  give  such  information  as  the  Treasury 
direct. 

235.  The  officers  of  the  Coui-ts  acting  in  the  wmding  up  of  companies  in 
England  shall  make  to  the  Board  of  Trade  such  returns  of  the  business  of  their 
respective  Courts  and  offices,  at  such  times  and  in  such  manner  and  form  as  may 
be  prescribed,  and  from  those  returns  the  Board  shall  cause  books  io  be  prepared 
which  shall,  under  the  regulations  of  the  Board,  be  open  for  public  information 
and  searches. 

236.— (1.)  All  documents  purporting  to  be  orders  or  certificates  made  or  issued 
by  the  Board  of  Trade  for  the  purposes  of  this  Act  and  to  be  sealed  with  the  seal  of 
the  Board,  or  to  be  signed  by  a  secretary  or  assistant  secretary  of  the  Board,  or  any 
person  authorized  in  that  behalf  by  the  President  of  the  Board,  shall  be  received  in 
evidence  and  deemed  to  be  such  orders  or  certificates  without  further  proof  unless 
the  contrary  is  shown. 

(2.)  A  certificate  signed  by  the  President  of  the  Board  of  Trade  that  any  order 
made,  certificate  issued,  or  act  done,  is  the  order,  certificate,  or  act  of  the  Board, 
shall  be  conclusive  evidence  of  the  fact  so  certified. 


S.  29  of  1890. 
Returns  Viy 
officers  ill 
English 
wiuding-ui^. 

S.  aO  of  1890. 
Proceediiiifs 
of  Board  of 
Trade. 


Hi/les  and  Fees, 

237.— (1.)  The  Lord  Chancellor  may,  with  the  concurrence  of  the  President  of 
the  Board  of  Trade,  make  general  rules  for  carrying  into  effect  the  objects  of  this 
Act  so  far  as  relates  to  the  winding  up  of  companies  in  England. 

(2.)  All  general  rules  made  under  this  section  shall  be  laid  before  Parliament 
within  three  weeks  after  they  are  made,  if  Parliament  is  then  sitting,  ;md,  if  Par- 
liament is  not  sitting,  within  thi-ee  weeks  after  the  beginning  of  the  next  session  of 
Piirliament,  and  shall  be  judicially  noticed,  and  shall  have  eflfect  as  if  enacted  by 
this  Act. 

(3.)  There  shall  be  paid  in  respect  of  proceedings  under  this  Act  in  relation  to  tlie 
winding  up  of  companies  in  England  such  fees  as  the  Lord  Chancellor  may,  with 
the  sanction  of  the  Treasuiy,  direct,  and  the  Treasury  may  direct  by  whom  and  in 
what  manner  the  same  are  to  be  ci  )llected  and  accounted  for,  and  to  what  account 
they  are  to  be  paid. 

(4.)  All  rules  made  and  directions  given  by  the  Lord  Chancellor  under  this  section 
shall  be  adopted  by  the  authority  for  the  time  being  empowered  to  make  rules 
for  regulating  the  practice  or  procedure  in  the  Chancery  Court  of  the  county 
palatine  of  Lancaster,  but  as  so  adopted  shall  have  effect  with  the  substitution  of 
the  words  "  vice-chancellor  "  for  the  word  "  judge,"  and  of  the  word  '■  registrar" 
for  the  word  "master,"  and  of  the  words  ''chambers  of  the  registrar"  for  the 
words  "  chambers  of  the  judge"  and  "judge's  chambers,"  and  any  directions  as 
to  the  remuneration  to  be  allowed  to  officers  of  that  Court  in  respect  of  proceedings 
under  this  Act  shall  be  subject  to  the  sanction  of  the  Chancellor  of  the  Duchy  and 
County  Palatine  of  Lancaster. 

(5.)  The  authority  havuig  power  to  make  rules  or  give  directions  under  this  section 
may,  by  any  such  rules  or  directions,  repeal,  alter,  or  amend  any  rules  made  and 
directions'  given  by  the  like  authority  under  the  f Companies  (Winding-Up)  Act, 
1890,  which  are  in  force  at  the  commencement  of  this  Act. 

238. — 1 1.)  Subject  to  the  provisions  of  this  Act  with  respect  to  rules  and  fees  in 
relation  to  the  winding  up  of  companies  in  England,  rules  of  procedure  for  the 
purposes  of  this  Act,  including  rales  as  to  costs  and  fees,  may  be  made — 

(a)  As  regards  the  High  Court  in  England,  by  the  authority  having  power  to 

make  rules  for  the  Supreme  Court  in  England : 

(b)  As  regards  the  Court  of  Session,  by  act  of  sederunt : 

(c)  As  regards  the  High  Court  in  Ireland,  by  the  authority  havuig  power  to  make 

rules  for  the  Supreme  Court  in  Ireland : 

(d)  As  regards  the  Court  exercising  the  stannaries  jurisdiction,  by  the  authority 

having  power  to  make  rules  for  County  Courts  in  England. 
(2.)  The  authority  having  power  to  make  rules  under  this  section  may  by  any 
unch  rules  repeal,  alter,  or  amend  any  rules  made  by  the  like  authority  under  the 
Companies  Act,  1862,  or  any  Act  amending  the  same,  which  are  in  force  at  the 
commencement  of  this  Act. 


S.  2ti  of   189(1. 
Rules  and 
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in  En«rland. 


53  &  51  Vict. 

c.  63. 
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Special  Provisions  as  to  Htannaries. 

239.  "When  several  companies  are  in  course  of  liquidation  by  or  under  the  super- 
intendence of  the  Court  exercising  the  stannaries  jurisdiction  and  acting  under  that 
jurisdiction,  if  it  appears  to  the  judge  that  a  person  who  is  a  contributory  of  one  of 
the  companies  is  also  a  creditor  claiming  a  debt  against  one  of  the  other  companies, 
the  judge  may  (if  after  inquiry  he  thinks  fit)  direct  that  the  debt,  when  allowed, 
shall  be  attached,  aud  payment  thereof  to  the  creditor  suspended  for  a  time  certain 
as  a  security  for  payment  of  any  calls  that  are  or  may  in  course  of  liquidation 
become  due  from  him  to  the  company  of  which  he  is  a  contributory  ;  and  the  amount 
thereof  shall  be  applied  to  such  payment  in  due  course : 

Provided  that  such  an  order  of  attachment  shall  not  prejudice  any  claim  which 
the  company  so  indebted  to  the  creditor  may  have  against  him  by  way  of  set  off, 
counterclaim,  or  otherv\'ise.  or  any  lawful  claim  of  lien  or  specific  charge  on  the  debt 
in  favour  of  any  third  person. 

240.  In  the  application  to  companies  within  the  stannaries  of  the  provisions  of 
this  Act  with  respect  to  preferential  payments,  the  following  modifications  shall  be 
made :  — 

(1.)  In  the  case  of  a  clerk  or  servant  of  such  a  company,  the  priority  with  respect 
to  wages  and  salary  given  by  this  Act  shall  be  given  to  the  extent  of  three 
months  only,  instead  of  four  months,  and  shall  not  exterd  to  the  principal 
agent,  manager,  purser,  or  secretary: 
(2.)  All  wages  in  relation  to  the  mine  of  a  miner,  artizan,  or  labourer  employed 
in  or  about  the  mine,  including  all  earnings  by  a  miner  arising  from  any 
description  of  piece  or  other  work,  or  as  a  tributer  or  otherwise,  but  not 
exceeding  an  amount  equal  to  three  months'  wages,   shall  be  included 
amongst  the  payments  which  are,  imder  this  Act,  to  be  made  in  priority 
to  other  debts : 
3.)  Wages  of  any  miner,  artizan.  or  labourer  unpaid  at  the  commencement  of 
the  winding-up.   and,  subject  to    the  provisions  of    section    five  of    the 
Workmen's  Compensation  Act,  1906,  all  amounts  (not  exceeding  in  any 
individual  case  one  hundred  pounds)  due  in  respect  of  compensation  under 
that  Act  payable  to  a  miner  or  the  dependants  of   a  miner  the  liability 
whei'efor  accrued  before  the  commencement  of  the  winding-up,  shall,  ta 
the  extent  aforesaid,  be  paid  by  the  liquidator  forthwith  in  priority  to  all 
costs,  except  (in  the  case  of  a  winding-up  by  the  Court)  such  costs  of  and 
incidental  to  the  making  of  the  winding-up  order  as  in  the  opinion  of  the 
Court  have  been  properly  incurred,    and  to   all    claims    by  mortgagees, 
execution  creditors,  or  any  other  persons,  except  the  claims  of  clerks  and 
servants  in  respect  of  their  wages  or  salary,  and,  subject  as  aforesaid,  the 
Court  may,  by  order,  charge  the  whole   or  any  part  of  the  as.sets  of  the 
company,  in  priority  to  all  claims  and  to  all  existing  mortgages  or  charges 
thereon,  with  the  payment  of  a  sum  sufficient  to  discharge  the  said  wages 
and  amounts  due  in  respect  of  compensation,  wdth  interest  at  a  rate  not 
exceeding  five  per  cent,  per  annum,  and  this  charge  may  be  made  in 
favour  of  any  person  who  is  willing  to  advance  the  requisite  amount  or  anv^ 
part  thereof  ;  and  as  soon  as  the  said  sum  has  been  so  advanced,  the  said 
wages  and  amounts  due  in  respect  of  compensation  shall  be  paid  without 
delay  so  far  as  the  amoixnt  advanced  extends,  and  in  such  order  of  paj'meut 
as  the  Court  directs. 
241. — (].)  On  the  winding-up  of  a  company  within  the  stannaries,  contributions 
of  the  miners,  artizans,  or  labourers  for  the  purpose  of  a  mine  club,  or  accident,  or 
sick,  or  benefit  fund  shall  not  be  deemed  to  be,  or  be  applied  as,  part  of  the  assets  of 
the  company  in  liquidation  of  the  debts  of  the  company  or  otherwise,  but  shall  be 
accounted  for  by  the  purser  or  any  other  person  in  possession  of  the  fund  to  the 
liquidator,  and  shall  be  recoverable  by  him,  and  be  applied  in  accordance  with  thi- 
rules  of  the  club. 

(2.)  Where  the  company  is  being  wound  up  voluntarily,  the  liquidator  or  any 
person  claiming  to  be  entitled  to  any  such  contributions  or  fund  may  apply  to  the 
Court  for  directions,  or  to  determine  any  question  arising  in  the  matter  in  the  same 
xnanner  as  if  the  company  were  being  wound  up  by  the  Court. 
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Removal  of  Defunct  Companies  from.  Register. 

242. — (I.)  Where  the  registrar  of  companies  has  reasonable  cause  to  believe  that   S.  26  of  1900. 
a  company  is  not  carrying  on  business  or  in  operation,  he  shall  send  to  the  company   j^go-istrar 


by  post  a  letter  inquiring  whether  the  company  is  caiTying  on  business  or  in 
operation. 

(2.)  If  the  registrar  does  not  within  one  month  of  sending  the  letter  receive  any 
answer  thereto,  he  shall  within  fourteen  days  after  the  expiration  of  the  month  send 
to  the  company  by  post  a  registered  letter  referring  to  the  first  letter,  and  stating 
that  no  answer  thereto  has  been  received,  and  that  if  an  answer  is  not  received  to 
the  second  letter  within  one  month  from  the  date  thereof,  a  notice  will  be  published 
in  the  Gazette  with  a  view  to  striking  the  name  of  the  company  off  the  register. 

(3.)  If  the  registrar  either  receives  an  answer  from  the  company  to  the  effect  that 
it  is  not  carrying  on  business  or  in  operation,  or  does  not  within  one  month  after 
sending  the  second  letter  receive  any  answer,  he  may  publish  in  the  Gazette,  and 
send  to  the  company  by  post,  a  notice  that  at  the  expiration  of  three  months  from 
the  date  of  that  notice  the  name  of  the  company  mentioned  therein  will,  unless 
cause  is  shown  to  the  contrary,  be  struck  off  the  register  and  the  company  will  be 
dissolved. 

(4.)  If,  in  any  case  where  a  company  is  being  wound  up,  the  registrar  has  reason- 
able cause  to  believe  either  that  no  liquidator  is  acting,  or  that  the  affairs  of  the 
company  are  fully  wound  up,  and  the  returns  required  to  be  made  by  the  liquidator 
have  not  been  made  for  a  period  of  six  consecutive  months  alter  notice  by  the 
registrar  demanding  the  returns  has  been  sent  by  post  to  the  company,  or  to  the 
liquidator  at  his  last  known  place  of  business,  the  registrar  may  publish  in  the 
Gazette  and  send  to  the  compauy  a  like  notice  as  is  provided  in  the  last  preceding 
sub-section. 

(5.)  At  the  expiration  of  the  time  mentioned  in  the  notice  the  registrar  may, 
unless  cause  to  the  contrary  is  previously  shown  by  the  company,  strike  its  name 
off  the  register,  and  shall  publish  notice  thereof  in  the  Gazette,  and  on  the  pub- 
lication in  the  Gazette  of  this  notice  the  compauy  shall  be  dissolved :  Provided 
that  the  liability  (if  any)  of  every  director,  managing  officer,  and  member  of  the 
company  shall  continue  and  may  be  enforced  as  if  the  company  had  not  been 
dissolved. 

(6.)  If  a  company  or  any  member  or  creditor  thereof  feels  aggrieved  by  the 
f!ompany  having  been  struck  off  the  register,  the  Court  on  the  application  of  the 
company  or  member  or  creditor  may,  if  satisfied  that  the  company  was  at  the  time 
of  the  striking  off  carrying  on  business  or  in  operation,  or  otherwise  that  it  is  just 
that  the  company  be  restored  to  the  register,  order  the  name  of  the  company  to  be 
restored  to  the  register,  and  thereupon  the  company  shall  be  deemed  to  have 
continued  in  existence  as  if  its  name  had  not  been  struck  off ;  and  the  Court  may 
by  the  order  give  such  directions  and  make  such  provisions  as  seem  just  for  placing 
the  company  and  all  other  persons  in  the  same  position  as  nearly  as  may  be  as  if 
the  name  of  the  company  had  not  been  struck  off.  n 

(7.)  A  letter  or  notice  under  this  section  may  be  addi-essed  to  the  company  at  its 
registered  office,  or,  if  no  office  has  been  registered,  to  the  care  of  some  director  or 
officer  of  the  company,  or,  if  there  is  no  director  or  officer  of  the  company  whost; 
name  and  address  are  known  to  the  registrar  of  companies,  may  be  sent  to  each 
of  the  persons  who  subscribed  the  memorandum,  addressed  to  him  at  the  address 
mentioned  in  the  memorandum. 


may  strike 
defunct 
company  off 
register. 


PART  V. 

Registration  Office  and  Fees. 


243. — (1.)  For  the  purposes  of  the  registration  of  companies  under  this  Act, 
there  shall  be  offices  in  England,  Scotland,  and  Ireland,  at  such  places  as  the  Board 
of  Trade  think  fit. 

(2.)  The  Board  of  Trade  may  appoint  such  registrars,  assistant  registrars,  clerks, 
and  servants  as  the  Board  think  necessary  for  the  registration  of  companies  under 
this  Act,  and  may  make  regulations  vnth.  respect  to  their  duties  ;  and  may  remove 
any  persons  so  appointed. 


S.  174  of  186  •> 
Registration 
offices  in 
England, 
Scotland, 
and  IrelaniL 
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S.  17  of  186-2. 
Fees. 


(3.)  The  salaries  of  the  persons  appointed  under  this  section  shall  be  fixed  by  the 
Board  of  Trade  with  the  concurrence  of  the  Treasury,  and  shall  be  paid  out  of 
money  provided  by  Parliament. 

(4.)  The  Board  of  Trade  may  require  that  the  office  of  the  registrar  of  the  Court 
exercising  in  respect  of  the  winding  up  of  companies  the  stannaries  jurisdiction 
shall  be  one  of  the  offices  for  the  registration  of  companies  within  that  jurisdiction. 

(5.)  The  Board  may  direct  a  seal  or  seals  to  be  prepared  for  the  authentication 
of  documents  required  for  or  connected  with  the  registration  of  companies. 

(6.)  Any  person  may  inspect  the  documents  kept  by  the  registrar  on  payment  of 
such  fees  as  may  be  appointed  by  the  Board  of  Trade,  not  exceeding  one  shilling 
for  each  inspection ;  and  any  person  may  require  a  certificate  of  the  incorporation  of 
any  company,  or  a  copy  or  extract  of  any  other  document  or  any  part  of  any  other 
document,  to  be  certified  by  the  registrar,  on  payment  for  the  certificate,  certified 
copy,  or  extract,  of  such  fees  as  the  Board  of  Trade  may  appoint,  not  exceeding 
five  shillings  for  a  certificate  of  incorporation,  and  not  exceeding  sixpence  for  e.ich 
folio  of  a  certified  copy  or  extract,  or  in  Scotland  for  (^ach  sheet  of  two  hundred 
words. 

(7.)  A  copy  of  or  extract  from  any  document  kept  and  registered  at  any  of  the 
oflices  for  the  registration  of  companies  in  England,  Scotland,  or  Ireland,  certified 
to  be  a  true  copy  under  the  hand  of  the  registrar  or  an  assistant  registrar  (wliose 
official  position  it  shall  not  be  necessary  to  prove)  shall  in  all  legal  proceedings  be 
admissible  in  evidence  as  of  equal  validity  with  the  original  document. 

(8.)  Whenever  any  act  is  by  this  Act  directed  to  be  done  to  or  by  the  registrar  of 
<jompanies,  it  shall,  until  the  Board  of  Trade  otherwise  directs,  be  done  in  England 
to  or  by  the  existing  registrar  of  joint  stock  companies,  or  in  his  absence  to  or  by 
such  person  as  the  Board  may  for  the  time  being  authorize  ;  in  Scotland  to  or  by 
the  existing  registrar  of  j(jiut  stock  companies  in  Scotland  ;  and  in  Ii-eland  to  or  by 
the  existing  assistant  registrar  of  joint  stock  companies  for  Ireland,  or  to  or  by  such 
person  as  the  Board  may  for  the  time  being  authorize  in  Scotland  or  Ireland, 
in  the  absence  of  the  registrar  or  assistant  registrar ;  but,  in  the  event  of  the 
Board  altering  the  constitution  of  the  existing  registry  offices  or  any  of  them,  any 
such  act  shall  be  done  to  ijr  by  such  officer  and  at  such  place  with  reference  to  the 
local  situation  of  the  registered  offices  of  the  companies  to  be  registered  as  the 
Board  may  appoint. 

244.^(1.)  There  shall  be  paid  to  the  registrar  in  respect  of  the  several  matters 
mentioned  in  Table  B.  in  the  First  Schedule  to  this  Act  the  several  fees  therein 
specified,  or  such  smaller  fees  as  the  Board  of  Trade  may  from  time  to  time  direct. 

(2.)  All  fees  paid  to  the  registrar  in  pursuance  of  this  Act  .shall  be  paid  into  the 
Exchequer. 


PAKT  VI. 


Application  of  Act  to  Companies  foemed  and  eegistered  undee  foemee 
Companies  Acts. 

S.  176  of  1862.  245.  In  the  application  of  this  Act  to  existing  companies,  it  shall  apply  in  the 
Application  same  manner  in  the  case  of  a  limited  company,  other  than  a  company  limited  by 
of  Act  to  guarantee,  as  if  the  company  had  been  formed  and  registered  under  this  Act  as  a 

companies  company  limited  by  shares ;  in  the  case  of  a  company  limited  by  guarantee,  as  if 

formed  under  the  company  had  been  formed  and  registered  under  this  Act  as  a  company  limited 
former  ^y  guarantee ;  and  in  the  case  of  a  company  other  than  a  limited  company,  as  if 

Companies  the  company  had  been  formed  and  registered  under  this  Act  as  an  unlimited 
Acts.  company: 

Provided  that  reference,  express  or  implied,  to  the  date  of  registration  shall  be 
construed  as  a  reference  to  the  date  at  which  the  company  was  registered  under  the 
Joint  Stock  Companies  Acts,  or  under  the  Companies  Act,  1862,  as  the  case  may  be. 
Application  246.  This  Act  shall  apply  to  every  company  registered  but  not  formed  under 

of  Act  to  the  Joint  Stock  Companies  Acts,  or  the  Companies  Act.  1862,  in  the  same  manner 

companies  as  it  is  hereinafter  in  this  Act  declared  to  apply  to  companies  registered  but  not 

registered  formed  under  this  Act : 

under  former  Provided  that  reference,  express  or  implied,  to  the  date  of  registration  shall  be 
Companies  construed  as  a  reference  to  the  date  at  which  the  company  was  registered  under  the 
A.cts.  Joint  Stock  Companies  Acts,  or  the  Companies  Act,  1862,  as  the  case  may  be. 
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247.  This  Act  shall  apply  to  every  unlimited  company  registered  in  pursuance   S.  246of  1W2. 
-of  the  Companies  Act,  1879,  as  a  limited  company,  in  the  same  manner  as  it  applies   Application  of 

to  an  unlimited  company  registered  in  pursuance  of  this  Act  as  a  limited  company  :  Acttocompauiu.^ 

Provided  that  reference,  express  or  implied,  to  the  date  of  registration  shall  be  ^defco^"-^ 

construed  as  a  i-eference  to  the  date  at  which  the  company  was  registered  as  a  panies  Act,  1879. 

limited  company  under  the  Companies  Act,  1879.  42  &  43  Vi,.t. 

248.  A  company  registered  under  the  Joint  Stock  Companies  Acts  may  cause  c.  76. 

its  shares  to  be  transferred  in  manner  hitherto  in  use.  or  in  such  other  manner  as   S.  178  of  isiy. 
the  company  may  direct.  Mode  of  tians- 

fen-inu-  shines. 

PART  VII. 
Companies  authoeized  to  eegistee  under  this  Act 

249. — (1.)  With  the  exceptions  and  subject  to  the  provisions  mentioned  and  S.  179  of  186:2. 

•  contained  in  this  section, —  roinn     i 

(i)  any  company  consisting  of  seven  or  more  members,  which  was  in  existence  caDable 
on   the   second   day   of   November  eighteen    hundred    and    sixty-two,   of  bein  •• 
including   any  company  registered  under  the  Joint  Stock  Companies    reffi^terxl 
Acts ;  and  ° 

(ii)  any  company  formed  after  the  date  aforesaid,  whether  before  or  after  the  PP"  ^^^ 

commencement  of  this  Act,   in  pursuance  of   any  Act   of  Parliament 
other  than  this  Act,  or  of  letters  patent,  or  being  a  company  within  the 
stannaries,  or  being  otherwise  duly  constituted  by  law,  and  consisting 
of  seven  or  more  members ; 
may  at  any  time  register  tinder  this  Act  as  an  unlimited  company,  or  as  a  company 
limited  by  shares,  or  as  a  company  limited  by  guarantee ;  and  the  registration 
shall  not  be  invalid  by  reason  that  it  has  taken  place  with  a  \-iew  to  the  company 
■being  wound  up. 

(2.)  Provided  as  follows  : — 

(a)  A  company  ha\'ing  the  liability  uf  its  members  limited  by  Act  of  Parliament 

or  letters  patent,  and  not  being  a  joint  stock  company  as  hereinafter 
defined,  shall  not  register  in  pursuance  of  this  section  : 

(b)  A  company  having  the  Liability  of  its  members  limited  by  Act  of  Parliament 

or  letters  patent  shall  not  register  in  pirrsuance  of  this  section  as  an 
unlimited  company,  or  as  a  company  limited  by  guarantee  : 

(c)  A  company  that  is  not  a  joint  stock  company  as  hereinafter  defined  shaU 

not  register  in  pursuance  of  this  section  as  a  company  limited  by  shares : 

(d)  A  company  shall  not  register  in  pursuance  of  this  section  without  the  assent 

of  a  majority  of  stich  of  its  members  as  are  present  in  person  or  by 
proxy  (in  cases  where  proxies  are  allowed  by  the  regulations  of  the 
company)  at  a  general  meeting  smnmoned  for  the  purpose : 

(e)  Where  a  company  not  having  the  liability  of  its  members  limited  by  Act  of 

Parliament  or  letters  patent  is  about  to  register  as  a  "limited  company,  the 
majority  reqtdred  to  assent  as  aforesaid  shall  consist  of  not  less  than  three- 
fourths  of  the  members  present  in  person  or  by  proxy  at  the  meeting  : 

(f)  Where  a  company  is  about  to  register  as  a  company  limited  by  guarantee, 

the  assent  to  its  being  so  registered  shall  be  accompanied  by  a  resolution 
declaring  that  each  member  undertakes  to  contribute  to  the  assets  of  the 
company,  in  the  event  of  its  being  wound  up  while  he  is  a  member,  or 
witliin  one  year  afterwards,  for  paj-ment  of  the  debts  and  liabUities  of 
the  company  contracted  before  he  ceased  to  be  a  member,  and  of  the 
costs  and  expenses  of  wdnding-up,  and  for  the  adjustment  of  the  rights 
of  the  contributories  among  themselves,  such  amount  as  may  be  required, 
not  exceeding  a  specified  amount. 
(3.)  In  computing  any  majority  under  this  section  when  a  poll  is  demanded  regard 

shaU  be  had  to  the  number  of  votes  to  which  each  member  is  entitled  according  to 

the  regulations  of  the  company. 

(4.)  A  company  registered  under  the  Companies  Act,  1862,  shall  not  be  registered 

in  pursuance  of  this  section. 

250.  For  the  piu-poses  of  this  Part  of  this  Act,  as  far  as  relates  to  registration  S.  181  of  I.SO'J. 

of   companies    as   companies    limited  by   shares,    a  joint  stock  company  means  a  Definition  oi 

company  having  a  permanent  paid-up  or  nominal  share  capital  of  fixed  amount  joint  stock 

•  divided  into  shares,  also  of   fixed  amount,  or  held  and  transferable  as  stock,   or  company. 
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S.  6  of  1879. 
Liability  of 
hiink  of  issue 
uuliinited  in 
respect  of 
notes. 


S.  183  (if  1862. 
Kequirements 
for  registra- 
tion l)y  joint 
stock  oom- 
piniies. 


S.  184  of  1802. 
Requirements 
for  legistra- 
tion  by  other 
than  joint 
stock  com- 
panies. 


S.  im  <>{  1862. 
Autlienticivtion 
of  statements 
of  existing? 
companies. 
S.  187  oi  lb62. 
RcKistrar  may 
loquire  evidence 
as  to  nature  of 
company. 
S.  laS  of  1S62. 
On  rog-istration 
of  banking 
rompany  with 
limited  liability, 
notice  to  be  given 
to  customers. 


divided  and  held  partly  in  oue  way  and  partly  in  the  other,  and  formed  on  the 
principle  of  ha\dng  for  its  naembers  the  holders  of  those  shares  or  that  stock,  and  no 
other  persons  ;  and  such  a  company  when  registered  with  limited  liability  under  this 
Act  shall  be  deemed  to  be  a  company  limited  by  shares. 

251.— (1.)  A  bank  of  issue  registered  under  this  Act  as  a  limited  company  shall 
not  be  entitled  to  limited  liability  in  respect  of  its  notes  :  and  the  members  thereof 
shall  be  liable  in  respect  of  its  notes  in  the  same  manner  as  if  it  had  been  registered 
as  unlimited  ;  but  if,  in  the  event  of  the  company  being  wound  up,  the  general 
assets  are  insufficient  to  satisfy  the  claims  of  both  the  note-holders  and  the  general 
creditors,  then  the  members,  "after  satisfying  the  remaining  demands  of  the  note- 
holders, shaU  be  liable  to  contribute  towards  pajonent  of  the  debts  of  the  general 
creditors  a  sum  equal  to  the  amount  received  by  the  note-holders  out  of  the 
general  assets. 

(2.)  For  the  purposes  of  this  section  the  expression  "  the  general  assets  "  means 
the  funds  available  for  payment  of  the  general  creditor  as  well  as  the  note-holder. 

(3.)  Any  bank  of  issue  registered  under  this  Act  as  a  limited  company  may  stat« 
on  its  notes  that  the  limited  liability  does  not  extend  to  its  notes,  and  that  the 
members  of  the  company  are  liable  in  respect  of  its  notes  in  the  same  manner  as  if 
it  had  been  registered  as  an  unlimited  company. 

252.  Before  the  registration  in  pursuance  of  this  Part  of  this  Act  of  a  joint 
stock  company  there  shall  be  delivered  to  the  registrar  the  following  documents 
(that  is  to  say) :  — 

(1.)  A  list  showing  the  names,  addresses,  and  occupations  of  all  persons  who  on  a 
day  named  in  the  list,  not  being  more  than  six  clear  days  before  the  day 
of  registration,  were  members  of  the  company,  with  the  addition  of  the 
shares  or  stock  held  by  them  respectively,  distinguishing,  in  cases  where 
the  shares  are  numbered,  each  share  by  its  number  ; 

(2.)  A  copy  of  any  Act  of  Parliament,  royal  charter,  letters  patent,  deed  of  settle- 
ment, contract  of  copartnery,  cost  book  regulations,  or  other  instrument 
constituting  or  regulating  the  company  ;  and 

(3.)  If  the  company  is  intended  to  be  registered  as  a  limited  company,  a  state- 
ment specifying  the  following-  particulars ;   (that  is  to  say) :  — 

(a)  The  nominal  share  capital  of  the  company  and  the  niuuber  of  shares- 
into  which  it  is  di^^ded,  or  the  amount  of  stock  of  which  it  consists  ; 

(b)  The  number  of  shares  taken  and  the  amount  paid  on  each  share  ; 

(c)  The  name  of  the  company,  with  the  addition  of  the  word  '•  limited  " 
as  the  last  word  thereof ;  and 

(d)  In  the  case  of  a  company  intended  to  be  registered  as  a  company 
limited  by  guarantee,  the  resolution  declaring-  the  amount  of  the 
guarantee. 

253.  Before  the  registration  in  ptu-suance  of  this  Part  of  this  Act  of  any  company 
not  being  a  joint  stock  company,  there  shall  be  delivered  to  the  registrar — 

(1.)  A  list  showing  the  names,  addi'esses,  and  occupations  of  the  directors  or  other 

managers  (if  any)  of  the  company  ;  and 
(2.)  A  copy  of  any  Act  of  Parliament,  letters  patent,  deed  of  settlement,  contract 

of  copartnery,  cost  book  regTilations,  or  other  instrument  constituting  or 

regulating  the  company  ;  and 
(3.)  In  the  case  of  a  company  intended  to  be  registered  as  a  company  limited  by 

guarantee,  a  copy  of  the  resolution  declaring  the  amount  of  the  guarantee. 

254.  The  lists  of  members  and  directors  and  any  other  particulars  relating  to 
the  company  required  to  be  delivered  to  the  registrar  shall  be  ^'erified  by  a  statutory 
declaration  of  any  two  cr  more  directors  or  other  principal  officers  of  the  company. 

255.  The  registrar  may  require  such  evidence  as  he  thinks  necessarj^  f or  the 
purpose  of  satisfying  himself  Avhether  any  company  proposing  to  be  registered  is 
or  is  not  a  joint  stock  company  as  hereinbefore  defined. 

256. —  (1.)  Where  a  banking  company  which  was  in  existence  on  the  seventh 
day  of  August  eighteen  hundred  and  sixty -two  projioses  to  register  as  a  limited 
company,  it  shall,  at  least  thirty  days  before  so  registering,  give  notice  of  its  intention 
so  to  register  to  every  person  who  has  a  banking  account  with  the  company, 
either  by  deliverj'  of  the  notice  to  him.  or  by  po.sting  it  to  him  at,  or  delivering  it  at, 
his  last  known  address. 

(2.)  If  the  company  omits  to  give  the  notice  required  by  this  section,  then  as 
between  the  company  and  the  person  for  the  time  being  interested  in  the  account  in 
respect  of  which  the  notice  ousrht  to  have  been  g-iven,  and  so  far  as  respects  the 


Companies  (Consolidation)  Act,  1908.         Act  of  1908      l")!)! 

afcount  down  to  the  time  at  wliieh  notice  is  given,  bnt  not  fvii'ther  or  otherwise, 
the  certificate  of  registration  wath  limited  liability  shall  have  no  operation. 

257.  No  fees  shall  be  charged  in  respect  of  the  registration  in  pui-suance  of  this  S.  189  of  1862. 
Pai-t  of  this  Act  of  a  company  if  it  is  not  registered  as  a  limited  company,  or  if  Exemption  of 
before  its  registration  as  a  limited  company  the  liability  of  the  shareholders  was  certain  corn- 
limited  by  some  other  Act  of  Parliament  or  by  letters  patent.  paniesfromr;iy- 

''  .  ment  of  fees. 

258.  When   a  (jompany  registers  in  pursuance  of  this  Part  of   this  Act  with   g.  190  of  186l'. 
Ihnited  liability,  the  word  "'limited"    shall  form   and  be  registered  as  part  of  its   Addition  of 
name.  _  _  _  _  "limited  "to 

259.  On  compliance  with  the  requirements  of  this  Part  of  this  Act  with  respect   name. 

to  registration,  and  on  pa;yTnent  of  such  fees,  if  any,  as  are  payable  under  Table  B.  S.  191  of  1802. 

in  the  first  schedidc  to  this  Act,  the  registrar  shall  certify  under  his  hand  that  the  Certificate  of 

company  applying  for  registration  is  incorporated  as  a  company  under  this  Act,  re^i-istration 

and  in  tlie  case  of  a  limited  companj%  that  it  is  limited,  and  thereupon  the  company  of'existiiiu- 

shall  be  incorporated,  and  shall  have  perpetual  succession  and  a  common  seal,  with  companies 
power  to  hold  lands  ;   and  any  banking  company  in  Scotland  so  incorporated  shall 
be  deemed  to  be  a  bank  incorporated,  constituted,  or  established  by  or  under  Act 
(if  Parliament. 

260.  All  property,  real  and  personal    (including  things   in  action),  belonging  S.  193of  18(;2. 
ti>  or  vested  in  the  company  at  the  date  of  its  registration  in  pursuance  of  this  Part  Vestino-  of 

(if  this  Act,  shall  on  registration  pass  to  and  vest  in  the  company  as  incorporated  property  on 

under  this  Act  for  all  the  estate  and  interest  of  the  company  therein.  reo"istratiou. 

261.  Registration  of  a  company  in  pursuance  of  this  part  of  this  Act  shall  g.  ig.j.  of  1862. 

not  affect  the  rights  or  liabilities  of  the  company  in  respect  of  any  debt  or  obliga-  q     •   o-  f    ■ 

tiou  incurred,  or  any  contract  entered  into,  by,  to,  with,  or  on  behalf  of,  the  company        •  T^'^ 

before  registration.'  ^     "  ^1"'^^}^^ 

^  liabilities. 

262.  All  actions  and  other  legal  proceedings  whii'h  at  the  time  of  the  registra-  q   ,„-    £  igc.; 
tion  of  a  c(jmpany  in  pursuance  of  this  Part  of  this  Act  are  pending  by  or  against      '      . 

tl!(_'  company,  or  the  public  officer  or  any  member  thereof,  may  be  continued  in   Continuation 

the  same  maimer  as  if  the  registration  had  not  taken  place ;  nevertheless  execu-   ^^  existing 

tion  shall  not  issue  against  the  effects  of  any  individual  member  of  the  company   actions. 

on  any  judgment,  decree,  or  order  obtained  in  any  such  action  or  proceeding  ;  but, 

in  the  event  of  the  property  and  effects  of  the  company  being  insufficient  to  satisfy 

the  judgment,  decree,  or  order,  an  order  may   be  obtained  for  winding  up  the 

company. 

263.  Wlien  a  company  is  registered  in  piu'suance  of  this  Part  of  this  Act —  S.  19G  of  1862. 
(i)  All  provisions   contained  in   any  Act  of  Parliament,  deed  of  settlement,   Effect  of 

contract  of  copartnery,  cost  book  regidations,  letters  patent,  or  other  reo-istration 
instrument  constituting  or  regulating  the  company,  including,   in  the   under  Act. 
case  of  a  company  registered  as  a  company  limited  by  guarantee,  the 
resolution  declaring  the  amount  of  the  guarantee,  shall  be  deemed  to 
be  conditions  and  regulations  of  the  company,  in  the  same  manner  and 
with  the  same  incidents  as  if  so  much  thereof  as  would,  if  the  company 
had  been  fonned  under  this  Act,  have  been  requi?ed  to  be  inserted  in 
the  memorandum,  were  contained  in  a  registered  memoiandum,  and  the 
residue  thereof  were  contained  in  registered  articles : 
(ii)  All  the  provisions  of  this  Act  shall  apply  to  the  company,  and  the  members, 
contributories,  and  creditors  thereof,  in  the  same  manner  in  all  respects 
as  if  it  had  been  formed  under  this  Act,  subject  as  follows  (that  is 
to  say) : — 

(a)  The  regulations  in  Table  A.  in  the  First  Schedule  to  this  Act  shall 
not  apply  unless  adopted  by  special  resolution  ; 

(b)  The  pro\isions  of  this  Act  relating  to  the  numbering  of  shares 
shall  not  apply  to  any  joint  stock  company  whose  shares  are  not 
numbered ; 

(c)  Subject  to  the  provisions  of  this  section  the  company  shall  not 
have  power  to  alter  any  provision  contained  in  any  Act  of  Parliament 
relating  to  the  company ; 

(d)  Subject  to  the  provisions  of  this  section  the  company  shall  not 
have  power,  without  the  sanction  of  the  Board  of  Trade,  to  alter  any 
provision  contained  in  any  letters  patent  relating  to  the  company  ; 

(e)  The  company  shall  not  have  power  to  alter  any  provision  contained 
in  a  royal  charter  or  letters  patent  with  respect  to  the  objects  of  the 
company ; 
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(f)  In  the  event  of  the  company  being  wound  up,  every  person  shall 
be  a  contributoiy,  in  respect  of  the  debts  and  liabilities  of  the  company 
contracted  before  registration,  who  is  liable  t(5  pay  or  contribute  to  the 
payment  of  any  debt  or  liability  of  the  company  contracted  before  regis- 
tration, or  to  pay  or  contribute  to  the  payment  of  any  siun  for  the 
adjustment  of  the  rights  of  the  members  among  themselves  in  respect 
of  any  such  debt  or  liability ;  or  to  pay  or  contribute  to  the  payment 
of  the  costs  and  expenses  of  winding-up  the  company,  so  far  as  relates 
to  such  debts  or  liabilities  as  aforesaid  ;  and  every  contributoiy  shall 
be  liable  to  contribute  to  the  assets  of  the  company,  in  the  course  of 
the  winding-up,  all  sums  due  from  him  in  respect  of  any  such  liability 
as  aforesaid  ;  and,  in  the  event  of  the  death,  bankruptcy,  or  insolvency, 
of  auy  contributory,  or  marriage  of  any  female  et)ntributory,  the  pro- 
\'isions  of  this  Act  with  respect  to  the  personal  representatives,  heirs, 
and  devisees  of  deceased  contributories,  to  the  trustees  of  bankrupt  or 
insolvent  contributories,  and  to  the  liabilities  of  husbands  and  wives 
respectively,  shall  apply: 
(iii)  The  provisions  of  this  Act  with  respect  to — 

(a)  the  registration  of  an  unlimited  company  as  limited  ; 

(b)  the  powers  of  an  unlimited  company  on  registration  as  a  limited 
company  to  increase  the  nominal  amount  of  its  share  capital  and  to 
provide  that  a  portion  of  its  share  capital  shaU  not  be  capable  of  beiny 
called  up  except  in  the  event  of  winding  up  ; 

(c)  the  power  of  a  limited  company  to  determine  that  a  portion  of  its 
share  capital  shall  not  be  capable  of  being  called  up  except  in  the  event 
of  winding. up ; 

shall   apply  notwithstanding  auy  provisions  contained  in  any  Act  of 
Parliament,  royal  charter,   deed  of  settlement,  contract  of  copartnerj-, 
cost  book  regulations,  letters  patent,  or  other  instrument  constituting  or 
regulating  the  company : 
;iv)  Nothing  in   this   section   shall   authorize  the   company  to  alter  any  such 
provdsions  contained  in  any  deed  of  settlement,   contract  of  copartner}', 
cost  book  regulations,  letters  patent,  or  other  instrument  constituting 
or    regailating  the  company,  as  would,  if  the  company  had  originally 
been    fonned   under    this    A(;t,   have   been  required    to    be   contained 
in    the   memorandum    and   are   not  authorized    to   be    altered    by    this 
Act: 
(v)  Nothing  in  this  Act  shall  derogate  from  auy  power  of  altering  its  consti- 
tution or  regailations  which  may  by  virtue  of  any  Act  of  Parliament, 
deed   of    settlement,   contract   of    copartnery,  letters    patent,    or   other 
instrument   constituting  or  regulating  the  company,  be  vested  in  the 
(jompany. 
264. — ^(1.)  Subject  to  the  provisions  of  this  section,   a  company  registered  in 
pursuance  of  this  Part  of  this  Act  may  by  special  resolution  alter  the  form  of  its 
constitution  by  substituting  a  memorandum  and  articles  for  a  deed  of  settlement. 

(2.)  The  provisions  of  this  Act  with  respect  to  confirmation  by  the  Court  and 
registration  of  an  alteration  of  the  objects  of  a  company  shall  so  far  as  applicable 
apply  to  an  alteration  under  this  section  with  the  following  modifications  : — 

(a)  There  shall  be  substituted  for  the  printed  copy  of  the  altered  memorandiun 

required  to  be  delivered  to  the  registrar  of  companies  a  printed  copy  of 
the  substituted  memorandum  and  articles ;  and 

(b)  On   the   registration  of  the    alteration  being    certified  by  the  registrar  the 

sub.stituted  memorandum  and  articles  shall  apply  to  the  company  in  the 
same  manner  as  if  it  were  a  company  registered  under  this  Act  with  that 
memorandum  and  those  articles,  and  the  company's  deed  of  settlement 
shall  cease  to  apply  to  the  company. 
(3.)  An  alteration  under  this  section  may  be  made  either  with  or  without  any 
alteration  of  the  objects  of  the  company  under  this  Act. 

(4.)  In  this  section  the  expression  "  deed  of  settlement  "  includes  any  contract  of 
copai-tnery  or  other  instrument  constituting  or  regulating  the  company,  not  being 
an  Act  of  Parliament,  a  royal  charter,  or  letters  patent. 

265.  The  provisiinis  of  this  Act  with  respect  to  staying  and  restraining  actions 
and  proceedings  against  a  company  at  any  time  after  the  presentation  of  a  petition 
for  Avinding-up  and  before  the  making  of  a  winding-up  order  shall,  in  the  case  of 
a  company  registered  in  pm-suance  of  this  Part    of  this  Act,  where  the  applicatio7i 
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to  stay  or  restrain  is  by  a  creditor,  extend  to  actions  and  proceedings  against  any 

contributory  of  the  company.  •  i.      j  ■  o.   ,r,o    noeo 

266    Where  an  order  has  been  made  for  wmdmg-up  a  company  registered  m  S.  19S  of  1862. 

pursuance  of  this  Part  of  this  Act  no  action  or  proceeding  shaU  be  commenced  or  Actions 

proceeded  with  against  the  company  or  any  contributory  of  the  company  in  respect  gtayed  on 

of  any  debt  of  the  company,  except  by  leave  of  the  Coui-t,  and  subject  to  such  terms  ^^^^ding-up 

as  the  Coiu-t  may  impose.  order. 

PART   VIII. 

Winding-up  of  TJneegisteeed  Companies. 

267.  For  the.  purposes  of  this  Part  of  tlus  Act  the  expression   -um^eg-istered   ^^'^^^'^'f" 
company  "  shall  not  include  a  railway  company  incorporated  by  Act  of  Parliament   ^^^f^°^»^ 
(except 'in  so  far  as  is  provided  by  the  Abandonment  ot  Railways  Act,  1S5U,  ana   company, 
the  Abandonment  of  Railways  Act,  1869,  and  any  Acts  amending  them),  nor  a    ^^  ^  ^^  y.^^^ 
company  registered  under  the  Joint  Stock  Companies  Acts,  or  under  the  Companies   ^   ^^ 
Act,  1862,  or  under  this  Act,  but,  save  as  aforesaid,  shall  include  any  partnership.    ^^  ^  ^^  y^^^ 
association,  or  company  consisting  of  more  than  seven  members,  and  any  trustee   ^_  ^^^ 
savings  bank   certified   under   the   Trustees   Savings   Banks   Act,   1863,  and   any   gg  &  27  Vict, 
limited  partnership.  „    ,  .     .    ,  •  .       i    r.   S7 

268  —(1  )  Subiectto  the  provisions  of  this  Part  of  this  Act,  any  unregistered  c.  o/. 
company  may  be  wound  up  under  this  Act,  and  aU  the  provisions  of  this  Act  with   S.  199  of  1862. 
respect  to  winding-up  shall  apply  to  an  unregistered  company,  with  the  tollowmg   Winding-up 
exceptions  and  additions  :  of  unregis- 

(i)  An  unregistered  company  shall,  for  the  pui-pose  of   determining  the  Court   tered  com- 
ha^-ing  jm-isdiction  in  the  matter  of  the   winding-up,  be  deemed  to  be   panies. 
registered  in  that  part  of  the  United  Kingdom  where  its  principal  place 
of'' business  is  situate  ;   or  if  it  has  a  principal  place  of  business  situate 
in  more  than  one  part  of  the  United  Kingdom,  then  in   each  part  of 
the  United  Kingdom  wliere  it  has  a  principal  place  of  business ;  and 
the   principal    place  of    business   situate    in    that  part   of   the   United 
Kingdom  in  which  proceedings  are  being   instituted,  shall,  for  all  the 
purposes  of  the  winding-up,  be  deemed  to  be  the  registered  office  of  th(> 
company : 
(ii)  No  unregistered  company  shall  be  wound  up  under  this  Act  voluntaiily  «r 

subject  to  supervision  : 
(iii)  The  circumstances   in  which  an  unregistered   company  may  be  wound  up 
are  as  follows ;   (that  is  to  say,) 

(a)  If  the  company  is  dissolved,  or  has  ceased  to  carry  on  business,  or 
is  canying  on  business  only  for  the  puiyose  of  winding-up  its  affairs ; 

(b)  If  the  companv  is  unable  to  pay  its  debts  ; 

(c)  If  the  Court  IS  of  opinion  that  it  is  just  and  equitable  that  the 
companv  should  be  wound  up  :  n 

(iv)  An  unregistered  company  shall,  for  the  purposes  of  this  Act.  be  deemed  to 
be  unable  to  pay  its  debts  :  — 

(a)  If  a  creditor,  by  assignment  or  otherwise,  to  whom  the  company  is 
indebted  in  a  sum  exceeding  fifty  pounds  then  due,  has  served  on  the 
company,  by  leaving  at  its  princdpal  place  of  business,  or  by  delivering' 
to  the  secretary  or  some  dii-ector,  manager,  or  principal  officer  of  the 
company,  or  by  otherwise  serving  in  such  mnnner  as  the  Court  may 
approve"  or  direct,  a  demand  imder  his  hand  requiring  the  company  to 
pay  the  sum  so  due,  and  the  company  has  for  three  weeks  after  the 
service  of  the  demand  neglected  to  pay  the  sum.  or  to  secm-e  or  compound 
for  it  to  the  satisfaction  of  the  creditor  ; 

(b)  If  any  action  or  other  proceeding  has  been  instituted  against  any 
member  for  any  debt  or  demand  due,  or  claimed  to  be  due,  from  the 
company,  or  from  him  in  his  character  of  member,  and  notice  in 
writing  of  the  institution  of  the  action  or  proceeding  having  been  served 
on  the  company  bv  leaving  the  same  at  its  printdpal  i^lace  of  business,  or 
by  delivering  it  to"  the  secretary,  or  some  dii-ector,  manager,  or  principal 
officer  of  the  company,  or  by  othervvise  serving  the  same  in  such  maimer 
as  the  Court  may  ajpprove"  or  direct,  the  company  has  not  Avithin  ten 
days  after  servicip   of   the  notice  paid,  secured,  or  compounded  for  the 


1594 


Appendix. 


36  &  37  Vict. 
c.  66. 

40  &  41  Vict. 
c.  57. 


^0  &  51  Vict. 
■o.  47. 


S.  200  of  1862. 
Contribu- 
tories  in 
winding-up 
of  unregis- 
tered com- 
pany. 


S.  201  of  1862. 
Power  of  Coiut 
to  Rtu.y  or 
restrain  pro- 
ceedings. 


debt  or  demand,  or  procured  the  action  or  proceeding  to  be  stayed,  or 
indemnified  the  defendant  to  his  reasonable  satisfaction  against  the 
action  or  proceeding,  and  against  all  costs,  damages,  and  expenses  to  be 
incurred  by  him  by  reason  of  the  same ; 

(c)  If  in  England  or  Ireland  execvition  or  other  process  issued  on  a 
jtidgment,  decree,  or  order  obtained  in  any  Court  in  favour  of  a  creditor 
against  the  company,  or  any  member  thereof  as  such,  or  any  person 
authorized  to  be  sued  as  nominal  defendant  on  behalf  of  the  company,  is 
returned  tmsatisfied  ; 

(d)  If  in  Scotland  the  inducise  of  a  charge  for  payment  on  an  extract 
decree,  or  an  extract  registered  bond,  or  an  extract  registered  protest, 
have  expired  without  payment  being  made  ; 

(e)  If  it  is  otherwise  proved  to  the  satisfaction  of  the  Court  that  the 
company  is  unable  to  pay  its  debts  : 

(v)  The  Court  having  jurisdiction  to  wind  up  a  railway  company  under  tho. 
Abandonment  of  Railways  Act,  1850,  and  the  Abandonment  of 
Railways  Act,  1869,  and  the  Acts  amending  them,  shall  be  the  High 
Coui-t  in  England  or  Ireland,  or  the  Court  of  Session  in  Scotland  accord- 
ing as  the  railway  was  authorized  to  be  made  in  England,  Ireland,  or 
Scotland,  and  the  special  provisions  of  those  Acts  shall  apply  to  the 
winding-up  with  the  substitution  of  references  to  this  Act  for  references 
to  the  Companies  Acts,  1862  and  1867  : 

Provided  that,  subject  to  general  rules  and  to  orders  of  transfer  made, 
as  respects  England,  under  the  authority  of  the  Supreme  Court  of  Judi- 
cature Act,  1873,  and,  as  i-espects  Ireland,  under  the  authority  of  the 
Supreme  Court  (jf  Judicature  (Ireland)  Act,  1877,  the  jurisdiction  of  the 
High  Court  in  Ena-land  or  Ireland  under  this  provision  shall  be  exercised 
by  the  Chancery  Division  of  that  Court : 
(vi)  A  petition  for  winding  up  a  trustee  savings  bank  may  be  presented  by  the 
National  Debt  Commissioners,  or  by  a  commissioner  appointed  under  the 
Trustee  Savings  Banks  Act,  1887,  as  well  as  by  any  person  authoi'ized 
under  the  other  provisions  of  this  Act  to  present  a  petition  for  winding 
up  a  company : 
(vii)  In  the  case  of  a  limited  partnership  the  provisions  of  this  Act  with  respect 
to  winding  up  shall  apply  with  such  modificatious  (if  any)  as  may  be 
provided  by  rules  made  by  the  Lord  Chancellor  with  the  concurrence  of 
the  President  of  the  Board  of  Trade,  and  with  the  substitution  of  general 
partners  for  directors. 
(2.)  Nothing  in  this  Part  of  this  Act  shall  affect  the  operation  of  any  enactment 
which  provides  for  any  partnership,  association,  or  company,  being  wound  up,  or 
being  wound  up  as  a  company  or  as  an  unregistered  company,  under  any  enactment 
repealed  by  this  Act,  except  thit  refei-ences  in  any  such  tirst-mentioned  enactment 
to  any  such  repealed  enactment  shall  be  read  as  references  to  the  corresponding 
provision  (if  any)  of  this  Act. 

269. — (1.)  In  the  event  of  an  unregistered  company  being  wound  up  every  person 
shall  be  deemed  to  be  a  contributory  who  is  liable  to  pay  or  contribute  to  the 
payment  of  any  debt  or  liability  of  the  company,  or  to  pay  or  contribute  to  the 
payment  of  any  sum  for  the  adjustment  of  the  rights  of  the  members  among 
themselves,  or  to  pay  or  contribute  to  the  payment  of  the  costs  and  expenses  of 
winding-up  the  company,  and  every  contributory  shall  be  liable  to  contribute  to 
the  assets  of  the  company  all  sums  due  from  him  in  respect  of  any  such  liability 
as  aforesaid : 

Provided  that,  in  the  case  of  an  unregistered  company  mthin  the  stannaries,  a 
past  member  shall  not  be  liable  to  contribute  to  the  assets  of  the  company  if  he  has 
ceased  to  be  a  member  for  two  years  or  more  either  before  the  mine  ceased  to  be 
worked  or  before  the  date  of  the  -wdndiDg-up  order. 

(2.)  In  the  event  of  the  death,  bankruptcy,  or  insolvency,  of  any  contributory,  or 
marriage  of  any  female  contributory,  the  provisions  of  this  Act  with  respect  to  the 
personal  representatives,  heirs,  and  devisees  of  deceased  contributories,to  the  trustees 
of  bankiTijit  or  insolvent  contributories,  and  to  the  liabilities  of  husbands  and 
wives  respectively,  shall  apply. 

270.  The  provisions  of  this  Act  with  respect  to  staying  and  restraining  actions 
and  proceedings  against  a  company  at  any  time  after  the  presentation  of  a  petition 
for  winding-up  and  before  the  making  of  a  winding-up  order  shall,  in  the  case  of 
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an  iini't'gistevctl  corapiuiy.  where  the  application  to  stay  or  restrain  is  by  a  creditoi-, 
extend  to  actions  and  proceedings  against  any  contributory  of  the  company. 

271.  Wliere  an  order  has  been  made  for -winding -up  an  unregistered  company,    S.  2u2  of  isol'. 
no  action  or  proceeding  shall  be  proceeded  with  or  commenced  against  any  con-    Actions  stayed 
tributorj-  of  the  company  in  respect  of  any  debt  of  the  company,  except  bj^  leave  of   on  winding-u]i 
the  Court,  and  subject  to  such  terms  as  the  Coiu't  may  impose.  order. 

272.  If  an  um-egistered  company  has  no  power  to  sue  and  be  sued  in  a  common   S.  203 of  IHG'2. 
name,  or  if  for  any  reason  it  appears  expedient,  the  Coirrt  may  by  the  'winding-up  Directions  as 
order,  or  by  any  subsequent  order,  direct  that  all  or  any  part  of  the  property,  real   to  property 
and  personal  (including-  things  in  action),  belonging  to  the  company,  or  to  trustees   jn  cei'taiu 

on  its  behalf,  is  to  vest  in  the  liquidator  by  his  official  name,  and  thereupon  the  cases, 
property  or  the  part  thereof  specified  in  the  order  shall  vest  accordingly  ;  and  the 
liquidator  may,  after  giving  such  indemnity  (if  any)  as  the  Court  may  dire(^t,  bring 
or  defend  in  his  official  name  any  action  or  other  legal  proceeding  relating  to  that 
property.  <ir  necessary  to  be  brought  or  defended  for  the  pui-poses  of  etfectuallv 
"winding  up  the  company  and  recovering  its  property. 

273.  The  provisions  of  this  Part  of  this  Act  wdth  respect  to  unregistered  com-   S.  204of  1SG2. 
panies  shaU  be  in  addition  to  and  not  in  re-<triction  of  any  i^roAdsions  hereinbefore  Pro\Hsi  )ns  of 
in  this  Act  c(mtained  with  respect  to  ■winding  up  companies  by  the  Coiu-t,  and  poj.f  ^f   a  .^ 
the  Coitrt  or  liquidator  may  exercise  any  powers  or  do  any  act    in    the  case  of  ciimidatho 
unregistered  companies  which  might  be  exercised  or  done  by  it  or  him  in  winding 

up  companies  formed  and  registered  under  this  Act ;  but  an  unregistered  company 
shall  not,  except  in  the  event  of  its  being  wound  up,  be  deemed  to  be  a  company 
under  this  Act,  and  then  only  to  the  extent  provided  by  this  Part  of  this  Act. 


PAKT  IX. 

Companies  established  outside  the  United  Kingdom. 

274. — (1.)  Every  company  incorporated   outside   the   United  Kingdom  which  S.  35  of  1907. 

establishes  a  place  of  business  within  the  United  Kingdom  shall  within  one  month  Require - 

from  the  establishment  of  the  place  of  business  file  with  the  registrar  of  companies —  jnents  as  to 

(a)  a  certified  copy  of  the  charter,  statutes,  or  memorandum  and  articles  of  the  companies 

company,  or  other  instrument  constituting  or  defining  the  constitution  of  established 
the  company,  and,  if  the  instrument  is  not  written  in  the  English  language,  outside  the 
a  certified  translation  thereof  ;  United 

(b)  a  list  of  the  directors  of  the  company  ;  Kingdom. 

(c)  the  names  and  addi-esses  of  some  one  or  more  persons  resident  in  the  United   p.  118 

Kingdom  authorized  to  accept  on  behalf  of  the  company  service  of  process 
and  any  notices  required  to  be  served  on  the  company ; 
and,  in  the  event  of  any  alteration  being  made   in  any  such  instrument  or  in  the 
directors  or  in  the  names  or  addresses  of  any  such  persons  as  Jjforesaid,  the  company 
shall  within  the  prescribed  time  file  with  the  registrar  a  notice  of  the  alteration. 

(2.)  Any  process  or  notice  reqiiired  to  be  served  on  the  company  shall  be  suffi- 
ciently served  if  addressed  to  any  person  whose  name  has  been  so  filed  as  aforesaid 
and  left  at  or  sent  by  post  to  the  address  which  has  been  so  filed. 

(3.)  Every  company  to  which  this  section  applies  shall  in  every  year  file  with  the 
registrar  such  a  statement  in  the  form  of  a  balance  sheet  as  would,  if  it  were  a 
company  formed  and  registered  under  this  Act  and  having  a  share  capital,  be 
required  under  this  Act  to  be  included  in  the  annual  summary. 

(4.)  Every  company  to  which  this  section  applies,  and  wliich  uses  the  word 
"  Limited  "  as  part  of  its  name,  shall — 

(a)  in  every  prospectus  inviting  subscriptions  for  its  shares  or  debentm-es  in  the 

United  Kingdom  state  the  country  in  which  the  company  is  incorporated  ; 
and 

(b)  conspicuously   exhibit  on  every  place  where   it    carries   on  business  in  the 

United  Kingdom  the  name  of  the  company  and  the  country  in  which  the 
company  is  incorporated ;   and 

(c)  have  the  name  of  the  company  and  of  the  country  in  which  the  company  is 

incorporated  mentioned  in  legible  characters  in  all  bill-heads  and  letter 
paper,  and  in  all  notices,  advertisements,  and  other  official  publications  of 
the  company. 
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Cap.  12  of 
8  Edw.  7. 
Power  of  com- 
panies incor- 
porated in 
British  posses- 
sions to  hold 
lands. 


S.  49  of   1907. 
Prosecution 
of  offences. 


S.  (;6  of  186-2 
^^.pplications 
of  fines. 


S.  69  of  1862. 

I  osts  in  actions 
by  certain 
limited 
companies. 


S.  32  of  1907. 
Power  of 


(5.)  If  tiny  compauy  to  which  this  section  applies  fails  to  comply  with  any  of  the- 
requii'ements  of  this  section  the  company,  and  every  officer  or  agent  of  the  company, 
shall  be  liable  to  a  fine  not  exceeding  fifty  pounds,  or,  in  the  case  of  a  continuing 
offence,  five  pounds  for  every  day  during  which  the  default  continues. 
(6.)  For  the  purposes  of  this  section — 

The  expression  "certified"  means  certified  in  the  prescribed  manner  to  be  a 

true  copy  or  a  correct  translation  : 
The  expression  "  place  of  business"  includes  a  share  transfer  or  share  registra- 
tion office ; 
The  expression   "director"  includes  any  person   occupying   the   position   of 

director,  by  whatever  name  called  ;  and 
The  expression  "prospectus"  means  any  prospectus,  notice,  circular,  adver- 
tisement,  or  other  invitation,   offering  to  the  public  for  subscription  or 
purchase  any  shares  or  debentures  of  the  company. 
(7.)  There  shall  be  paid  to  the  registrar  for  registering  any  document  required  by 
this  section  to  be  filed  with  him  a  fee  of  five  shillings  or  such  smaller  fee  as  may  be 
prescribed. 

275.  A  company  incorporated  in  a  British  possession  which  has  filed  with  the 
registrar  of  companies  the  documents  and  particulars  specified  in  paragraphs  (a), 
(b),  and  (c)  of  sub-section  (1)  of  the  last  foregoing  section  shall  have  the  same 
power  to  hold  lands  in  the  United  Kingdom  as  if  it  were  a  company  incorporated 
under  this  Act. 


PAUT  X. 

Supplemental. 
Legal  Froceedings,  Offences,  6(C. 

276.-  (1.)  All  offences  under  this  Act  made  punishable  by  any  fine  may  be 
prosecuted  under  the  Summarj*  Jurisdiction  Acts. 

(2.)  In  Scotland  all  prosecutions  for  offences  or  fines  under  the  provisions  of  this 
Act  relating  to— 

(a)  the  appointment  of  directors  ; 

(b)  the  restrictions  on  commencement  of  business  by  a  company  ; 

(c)  returns  as  to  allotments  ; 

(d)  false  statements  in  respect  of  which  a  penalty  is  provided  by  this  Part  of  this 

Act; 

(e)  the  filing  of  copies  of  a  prospectus,  an  order  revoking  the  dissolution,  or  an 

order  sanctioning  the  reorganisation  of  the  share  capital  of  a  company  : 

(f)  the  filing  of  notice  of  appointment  of  a  liquidator  or  of  the  accounts  of  a 

receiver  or  manager ; 

(g)  general  meetings  ; 

(h)  companies  established  outside  the  United  Kingdom  ; 

(i)  the  issue  of  debentures  and  certificates  of  shares  and  debentm-e  .stof^k  ; 

(j)  the  issue,  circulation,  and  publication  of  balance  sheets: 
(k)  unqualified  persons  acting  as  directors  ; 

(1)  the  inspection  of  registers  of  debenture  holders  and  the  furnishing  of  copies- 
of  trust  deeds ; 

shall  be  at  the  instance  of  the  Lord  Advocate  or  a  procurator  fiscal  as  the  Lord 
Advocate  may  direct. 

277.  The  Court  imposing  any  fine  under  this  Act  may  direct  that  the  whole  or 
any  part  thereof  be  applied  in  or  towards  payment  of  the  costs  of  the  proceedings^ 
or  in  or  towards  the  rewarding  the  person  on  whose  information  or  at  whose  suit 
the  fine  is  recovered,  and  subject  to  any  such  direction  all  fines  tmder  this  Act  shall,, 
notwithstanding  anything  in  any  other  Act,  be  paid  into  the  Exchequer. 

278.  Where  a  limited  compauy  is  plaintiff  or  pursuer  in  any  action  or  other 
legal  proceeding,  any  judge  having  jurisdiction  in  the  matter  may,  if  it  appears  by 
credible  testimony  that  there  is  reason  to  believe  that  the  company  a\t11  be  unablV 
to  pay  the  costs  of  the  defendant  if  successful  in  his  defence,  require  sufficient 
security  to  be  given  for  those  costs,  and  may  stay  all  proceedings  untU  the  security 
is  given. 

iilQ.  If  in  any  proceeding  against  a  director,  or  person  occupying  the  position 
of  director,  of  a  company  for  negligence  or  breach  of  trust  it  appears  to  the  Court 
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hearing'  the  case  that  the  director  or  person  is  or  may  be  liable  in  respect  of  the 
iieg-ligence  or  breach  of  trust,  but  has  acted  honestly  and  reasonably,  and  ought 
fairly  to  be  excused  for  the  negligence  or  breach  of  trust,  that  Court  may  relieve 
him,  either  whoUy  or  partly,  from  his  liability  on  such  terms  as  the  Coui-t  may 
think  proper. 

280.^ — (1.)  In  the  case  of  a  company  subject  to  the  stannaries  jurisdiction,  the 
Court  exercising  the  stannaries  jurisdiction  shall  have  and  exercise  the  like  juris- 
diction and  powers,  as  vrell  on  the  common  law  as  on  the  equity  side  thereof,  as  the 
Court  of  the  vice-warden  of  the  stannaries  possessed  before  the  commencement  of 
the  Stannaries  Court  (Abolition)  Act,  1896,  by  custom,  usage,  or  statute  in  the  case 
of  imincorporated  companies,  but  only  so  far  as  is  consistent  with  the  provisions  of 
this  Act  and  -^ith  the  constitution  of  companies  as  prescribed  or  required  by  this 
Act. 

(2.)  For  the  purpose  of  giving  fuller  eftect  to  that  jurisdiction,  all  process  issuing 
out  of  the  said  Court,  and  all  orders,  rules,  demands,  notices,  warrants,  and 
summonses  I'equired  or  authorized  by  the  practice  of  the  Court  to  be  served  on  any 
company,  whether  registered  or  not  registered,  or  on  any  member  or  contributory 
thereof,  or  on  any  officer,  agent,  director,  manager,  or  servant  thereof,  may  be 
served  in  any  part  of  England  without  any  special  order  of  the  fudge  for  that 
purpose,  or  by  such  special  order  may  be  served  in  any  part  of  the  British  Islands, 
on  such  terms  and  conditions  as  the  Court  may  think  fit : 

Provided  that  no  such  service  of  process  out  of  the  limits  of  the  stannaries  in  any 
suit  or  plaint  on  the  common  law  side  of  the  Court  shall  be  effected  without  the 
special  order  of  the  judge  made  on  a  statement  of  thp  nature  and  object  of  the  suit 
or  plaint. 

(3.;  All  decrees,  orders,  and  judgments  of  the  said  Court  may  be  enforced  in  the 
same  manner  in  which  deci-ees,  orders,  and  judgments  of  the  Covu't  of  the  vice- 
warden  of  the  stannaries  could  before  its  abolition  have  been  by  law  enforced, 
whether  within  or  beyond  the  stannaries. 

281.  If  any  person  in  any  return,  rei)ort,  certificate,  balance  sheet,  or  other 
document,  required  l)y  or  for  the  purposes  of  any  of  the  provisions  of  this  Act 
specified  in  the  Fifth  Schedule  hereto,  wilfully  makes  a  statement  false  in  any 
material  particular,  knowing  it  to  be  false,  he  shall  be  guilty  of  a  misdemeanor, 
and  shall  be  liable  on  conviction  on  indictment  to  imprisonment  for  a  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  on  summary  conviction  to 
imprisonment  for  a  term  not  exceeding  four  months,  with  or  without  hard  labour, 
and  in  either  case  to  a  fine  in  lieu  of  or  in  addition  to  such  imprisonment  as 
aforesaid  : 

Provided  that  the  fine  imposed  on  summary  conviction  shall  not  exceed  one 
liundi'ed  poimds. 

282.  If  any  person  or  persons  trade  or  carry  on  business  under  any  name  or 
title  of  which  "Limited"  is  the  last  word,  that  person  or  those  persons  shall, 
unless  duly  incorporated  with  limited  liability,  be  liable  to  a  fine  not  exceeding  five 
pounds  for  every  day  iipon  which  that  name  or  title  has  been  used. 


Court  to 
grant  relief 
in  certain 
cases. 

S.  68  of  1862. 
Jurisdiction 
of  Stannaries 
Court. 

59  &  60  Vict. 
c.  45. 


S.  28  of  190 1). 
Penalty  for 
false  state- 
ment. 


S.  48  of  1007, 
Penalty  for 
improper  us*  ■ 
of  word 
"  Limited." 


Report  by  Hoard  of  Trade. 

283.  The  Board  of  Trade  shall  cause  a  general  annual  report  of  matters  within 
this  Act  to  be  prepared  and  laid  before  both  Houses  of  Parliament. 


Authentication  of  Documents  is.sned  by  Board  of  Trade. 

284.  Any  approval,  sanction,  or  licence,  or  revocation  of  licence,  which  under 
this  Act  may  be  given  or  made  by  the  Board  of  Trade  may  be  under  the  hand  of  a 
secretary  or  assistant  secretary  of  the  Board,  or  of  anj^  person  authorized  in  that 
l)ehalf  bv  the  President  of  the  Board. 


Interpretation,  i^-c. 

285.   In  this  Act,  unless  the  context  otherwise  requires,  the  following  expressions 
have  the  meanings  hereby  assigned  to  them  (that  is  to  say) :  — 

'•Existing  company"  means  a  company  formed  and  registered  under  the  Joint 
Stock  Companies  Acts,  or  under  the  Companies  Act,  1862  ; 

y-  5  L 
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"Company"  meaus  a  company  formed  and  registered  iinder  this  Act  or  an 
existins:  company ; 

"  Articles"  menns  the  articles  of  association  of  a  company,  as  orifrinally  framed 
or  as  altered  by  special  resoluti'n,  im lading,  so  far  as  they  apply  to  the 
companv,  the  reg-nlations  contained  (a'*  the  CHse  may  be)  in  Table  B.  in  thf 
19  &  20  Vict.  Schedule  annexed  to  the  Joint  Stock  Companies  Act,  1856,  or  in  Table  A.  in 

u.  47.  the  Fir>t  Schedule  annexed  to  the  Companies  Act,  1862,  or  in  that  Table  as 

altered  in  pursuance  of  section  seventy-one  of  that  Act,  or  in  Table  A.  in 
the  First  S(!hedule  to  this  Act ; 

"Memorandum"  means  the  memorandum  of  associatinn  of  a  company,  as 
originally  framed  or  as  altered  in  pursuance  of  the  provisions  of  this  Act; 

"Documfnt"  includes  summons,  notice,  order,  and  other  legal  process,  and 
registers ; 

"  Share  "  means  share  in  the  share  capital  of  the  company,  and  includes  stock 
except  where  a  distinction  between  stock  and  shares  is  expressed  or  implied ; 

"  Debenture  "  includes  debenture  stock ; 

"Books  and  papers"  and  "  books  or  papers"  include  accounts,  deeds,  writings, 
and  documents ; 

"The  registrar  of  companies,"  or,  when  used  in  relation  to  registration  of 
companies,  "the  registrar,"  means  the  registrar  or  other  officer  performing 
under  this  Act  the  duty  of  registration  of  companies  in  England,  Scotland, 
or  Ireland,  or  in  the  stannaries,  as  the  case  requires  ; 

"  The  Curt  "  u«ed  in  relation  to  a  company  means  the  Court  having  jurisdiction 
to  wind  up  the  company  ; 

"  Joii  t  Mock  Companies  Acts"  means  the  Joint  Stock  Companies  Act,  18o6,  the 
Joii.t  Stuck  Companies  Acts,  1856,  1857,  the  Joint  Stock  Banking  Companies 
Act,  1857,  and  the  Act  to  enable  Joint  Stock  Banking  Companies  to  be 
formed  on  the  principle  of  limited  liability,  or  any  one  or  more  of  those  Acts, 
as  the  case  may  require  ;  but  does  not  include  the  Act  pa>sed  in  the  eighth 
year  of  the  reign  of  Her  Majesty  Queen  Vi  toria,  chapter  one  hundred  and 
ten,  intituled  An  Act  for  the  Registration,  Incorporation,  and  Regulation  of 
Joint  Stock  Companies ; 

"  The  Gdzette  "  means,  as  respect*  companies  registered  in  England,  the  London 
Gazette ;  as  respects  companies  registered  in  Scotland,  the  Edinburgh 
Gazette  ;  and,  as  respects  companies  registered  in  Ireland,  the  Dublin 
Gazette ; 

"  Real  Hird  personal,"  as  respects  Scotland,  means  heritable  and  moveable  ; 

"  General  rules"  means  g-eneral  rules  made  under  this  Act,  and  inclu'^les  fonns  ; 

"Prescribed"  means,  as  respects  the  provi>ions  of  this  Act  relating  to  the 
win'iin<i:-up  of  companies,  prescribed  by  genetal  rules,  and  as  lespects  the 
other  provisiot:s  of  this  Act,  prescribed  by  the  Bonrd  of  Trade  ; 

"  Compnny  within  the  stannaries"  means  a  cjmpany  engaged  in  or  formed  for 
workinjr  mines  within  the  stannaries  ; 

"  The  Court  exercising  the  stannnries  jurisdiction  "  used  in  relation  to  anj^  pro- 
cfedings  means  the  County  Court  in  which  the  jurisdiction  fonneily exercised 
by  the  Court  of  the  vice- warden  of  the  stannaries  in  respect  of  those  proceed- 
ing-<  is  for  the  time  being  vested  ; 

"Director"  includes  any  person  occupying  the  position  of  director  by  whatever 
UHme  called  ; 

"Prospectus"  means  any  prospectus,  notice,  circular,  advertisement,  or  other 
invitation,  offering  to  the  public  for  subscription  or  purchase  any  shares  or 
debentures  of  a  company. 


Repeal  of  Acts  and  Tran.sifional  Provisioiis. 

K.'peal  of  286.— (1.)  The  Acts  mentioned  in  the  First  Part  of  the  Sixth  Schedule  to  this 

Acts  and  Act  are  hereliy  repealed  to  the  extent  specified  in  the  third  column  of  that  Part: 

^aifings.  Provided  that  the  repeal  shall  not  affect — 

(a)  The  incorporation  of  any  company  registered  under  any  enactment  hereby 

reppflled  ;  nor 

(b)  Table  B.  in  the  Schedule  annexed  to  the  Joint  Stock  Companies  Act,  1856, 

or  any  part  thereof,  so  far  as  the  same  appKes  to  any  company  existing 
at  the  commencement  of  this  Act ;  nor 
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(c)  Table  A.  in  the  First  Schedule  annexed  to  the  Companies  Act,  1862,  or  any 

part  thereof  (either  as  originally  contained  in  that  Sohodide  or  as  altered  ^ 

in  pursuance  of  section  seventy-one  of  that  A'-t)   so  far  as  the  same 
applies  to  any  company  existing  at  the  commencement  of  this  Act ;  nor 

(d)  The  continuance  in  force  of  the  enactments  set  out  iu  the  Second  Part  of 

the  Sixth  Schedule  to  this  Act,  being  the  enactments  continued  in  force 

by  section  two  hundred  and  five  of  the  Companies  Act,  1862. 
(2.)  The  mention  of  particular  matters  iu  this  sectiou  or  in  any  other  section  of 
this  A' t  shall  not  prejudice  the  general  appli'-ation  of  section  thirty-eight  of  the   52  &  53  Vict. 
Interpretation  Act,  1889,  with  regard  to  the  efl  ct  of  repeals.  c.  63. 

287.  The  provisions  of  this  Act  with  respect  to  wiiidintr  up  shall  not  apply  to   Saving  of 
any  company  of  which  the  winding-up  has  commenced   before   the  commencement   pending  pro- 
of "this  Act,  but  every  such  company  shall  be  wound   up  in  the  same  manner  and   ceedino-s  for 
with  the  ^ame  incidents  as  if  this  Act  had  nut  passed,  and,  for  the  purposes  of  the   -wTnding  up. 
winding  up,  the  A -t  or  Acts  under  which  the   winding-up  commeuced  shall   be 

■deemed  to  i  emain  in  full  force. 

288.  Every  c(mveyHnee,  mortgage,  or  other  deed,  made  before  the  commencement  S.  208  of  1862. 
of  this  Act  ill  pursuance  of  any  enactment  hereby  repealed,  shall  be  of  the  same  t^avino-  of 
force  as  if  this  Act  bad  not  passed,  and  for  the  purposes  of  that  deed  the  repealed  ^jeg^g" 
enactment  shall  be  deeme  I  to  remain  in  full  force. 

2S9. -(1.)  The  offices  existing  at  the  commencement  of  this  Act  in  England,  S.  174  of  1862. 
Scotland,  a-  d  Ir-land  tor  registration  of  joint  stock  companies  shall  be  continued  as  former  reo-is- 
if  they  had  betn  established  under  this  Act.  tration  offices, 

(2.)  Reuristei's  of  companies  kept  in  any  such  existing  offi-^es  shall  respectively  be   reo-isters 
deemed  part  of  the  regi>teis  of  companies  to  be  kept  under  this  Act.  otHcial 

(3.)  Tne  e.xist  n.--  registrars,  assistant  registrars,  officers,  clerks,  and  servants  in   receivers    &c. 
those  office-i  shall  duriui^  the  pleasure  of  the  Board  of  Trade  hold  the  offices  and   continued, 
receive  the  >ala  ies  hitherto  held  and  received  by  th<=>m.  but  subje  t  to  any  rtgula- 
tions  of  the  Board  of  Trade  with  regard  to  the  execution  of  their  duties. 

(4.)  Tie  existing  (iffiial  receivers  and  officers  of  the  Board  of  Trade  appointed 
for  the  execution  of  the  Companies  (Winding  Up)  Act,  1890,  shall  dur  ng  the 
pleasu'-c  of  the  Bo.ird  of  Trade  hold  the  offices  and  receive  the  salaries  or  remunera- 
tion hitherto  helil  and  received  by  them. 

(o.)  Person-',  other  thau  officers  of  the  Board  of  Trade,  performing  any  duties 
under  the  Companies  iWiurling  Up)  Act,  ls9i).  and  receiving  therefor  any  salary  or 
remunt  rati  n  by  the  direction  of  the  Lord  Chaucell  <r,  shall  durmg  his  pleasure 
receive  the  s  ilaries  or  Temiiiieration  hitherto  received  by  them. 

(6.)  Tne  Com|)anies  L  quidation  Accoinit  under  this  Act  shall  be  deemed  to  be  in 
continuation  of  the  Companies  Liquidation  Account  under  the  Companies  ("Winding 
Up)  Act,  1890. 

290.  Until  revoked  and  except  as  varied  under  the   powers  of  this   Act,  the   Saving  for 
general   rule-<  and  orders,  and  scales  of  fees,  under  the  Companies  (Winding  Up)    existing  rules 
Act,    1890.   in  force  at  the  commencement  of  this  Act.  and  t,lie  rules  of  Court  in   of  piocedure, 
force   at   the    commencement    of    this    Act    in    England,    Scotland,    and    Ireland    &c. 
respectively  with  re~pe<t  to  the  procedure  for  reduction  of  capital,  and  to  winding 

up  companies,  and  tte  practice  and  procedure  for  winding  up  (companies  in 
England,  Scotland,  and  Ireland  respectively  in  force  at  the  commencement  of  this 
Act,  shall,  so  f^r  as  they  are  not  inconsistent  with  this  Act,  continue  iu  force. 

291.  Where  any  enactment  repealed  by  this  Act  is  mentioned  or  referred  to  in  pro^^^Ji^^fl^oV'* 
any  document,  that  document  shall  be  re:id  as  if  the  corresponding  provision   (if  this  Act  for 
any)   of  this   Act  were  therein   mentioned  or  referred  to  and  substituted  for  the  provnsi  ns  of 
repealed  enactment.                       •  rep  aled  Acts. 

292.  Nothino:   in   this   Act   shall    affect   the  power  of   a  company  to  alter  its  sg  &  29  Vict, 
memorandum  under  the  provisions  of  section  three  of  the  Mortgage  Debenture  c.  .8,  s.  3. 
Act,  180-).  Saving  for  Life 

293.  Nothinsr  in  this  Act  shall  affect  the  provisions  of  the  Life  Assurance  Com-   ^a^^"e!fTctf°™' 
panics  Act-<,  ibiO  to  1872,  e\cept  that  references  iu  tho-e  Acs  to  any  provision  of  33  &  34  Vict. 
the  Companies  Act,  186J,  .-hall  be  read  as  refereui  es  to  the  corresponding  provision  e.  61. 

of  this  Act.  34  &  35  Vict. 

c.  58. 
29  4.  Nothing  in  this  Act  shall  affect  the  provisions  of  section  five  of  the  Trade  35  &  36  Vict. 
Union  A<:r.  HTl,  ex  ept  th^t  the  reference  in  that  section  to  the  Companies  Acts,   <^- '^^■ 

1862  and  1867,  sha.l  be  redd  as  a  reference  to  this  Act.  -^'V^".^^^' . 

'  34  &  .-15  Vict. 

5   L  2  e.  31,  e.  6. 
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Appendix. 


Short  title.  295.  This  Act  may  be  cited  as  the  Companies  (Consolidation)  Act,  1908. 

Commence-  296.  This  Act  sliall  come  into  operation  on  the   first  day  of   April   nineteoin 

ment  of  Act.      hnudred  and  nine. 


SCHEDULES. 


See  sections 
10.  11,  67, 
263,  285,  and 
p.  789 


FIEST  SCHEDULE. 

TABLE  A. 

Regulations  for  Management  of  a  Company  Limited  by  Shares. 

PrcUminar>j . 

1.  In  these  regulations,  unless  the  context  otherwise  requires,  expressions  defined 
in  the  Companies  (Consolidation)  Act,  1908.  or  any  statutory  modification  thereof 
in  force  at  the  date  at  which  these  regulations  become  binding  on  the  company, 
shall  have  the  meanings  so  defined  ;  and  words  importing  the  singular  shall  include 
the  plural,  and  vice  versa,  and  words  importing  the  masculine  gender  shall  include 
females,  and  words  importing  persons  shall  include  bodies  corporate. 


Business. 


2.  The  directors  shall  have  regard  to  the  restrictions  on  the  commencement  of 
business  imposed  by  section  eighty-seven  of  the  Companies  (Consolidation)  Act, 
1908,  if,  and  so  far  as,  those  restrictions  are  binding  upon  the  company. 


Shares. 

o.  Subject  to  the  provisions,  if  any,  in  that  behalf  of  the  memorandum  of 
association  of  the  company,  and  without  prejudice  to  any  special  rights  previously 
conferred  on  the  holders  of  existing  shares  in  the  company,  any  share  in  the  com- 
pany may  be  issued  with  such  prefei-red,  defeiTed,  or  other  special  rights,  or  such 
restnctions,  whether  in  regard  to  dividend,  voting,  return  of  share  capital,  or  other- 
wise, as  the  company  may  from  time  to  time  by  special  resolution  determine. 

4.  If  at  any  time  the  share  capital  is  divided  into  different  classes  of  shares,  the 
rights  attached  to  any  class  (unless  otherwise  provided  by  the  terms  of  issue  of  tlie 
shares  of  that  class)  may  be  varied  -with  the  consent  in  wi-iting  of  the  holders 
of  three-fourths  of  the  issued  shares  of  that  class,  or  with  the  sanction  of  an 
extraordinary  resolution  passed  at  a  separate  general  meeting  of  the  holders  of  the 
shares  of  the  class.  To  every  such  separate  general  meeting  the  provisions  of  these 
reo-ulations  relating  to  general  meetings  shall  mutatis  mutandis  apph',  but  so  that 
the  necessary  quorum  shall  be  two  persons  at  least  holding  or  representing  by 
proxy  one-third  of  the  issued  shares  of  the  class. 

5.  No  share  shall  be  offered  to  the  public  for  subscription  except  upon  the  terms 
that  the  amount  payablf^  on  application  shall  be  at  least  five  per  cent,  of  the 
nominal  amount  of  the  share  ;  and  the  directors  shall,  as  regards  any  allotment  of 
shares,  duly  comply  with  such  of  the  provisions  of  sections  eighty-five  and  eighty- 
eight  of  the  Companies  (Consolidation)  Act,  1908,  as  may  be  applicable  thereto. 

6.  Every  person  whose  name  is  entei'ed  as  a  member  in  the  register  of  members 
shall,  without  payment,  be  entitled  to  a  certificate  under  the  common  seal  of  the 
company  specifying  the  share  or  shares  held  by  him  and  the  amount  paid  i.ip 
thereon,  pro\aded  that  in  respect  of  a  share  or  shares  held  jointly  by  several  persons- 
the  company  shall  not  be  bound  to  is^ue  more  than  one  certificate,  and  delivery  oif  a 
certificate  for  a  share  to  one  of  several  joint  holders  shall  be  .sufficient  delivery 
to  all. 
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7.  If  a  shar3  certificate  is  defaced,  lost,  or  destroyed,  it  may  be  renewed  on 
payment  of  such  fee,  if  any,  not  exceeding  one  shilling,  and  on  such  terms,  if  any, 
as  to  evidence  and  indemnity  as  the  directors  think  fit. 

8.  No  part  of  the  funds  of  the  company  shall  be  employed  in  the  purchase  of,  or 
in  loans  upon  the  security  of,  the  company's  shares. 

Lien. 

9.  The  company  shall  have  a  lien  on  every  share  (not  being  a  fully-paid  share) 
for  all  moneys  (whether  presently  payable  or  not)  called  or  payable  at  a  fixed  time  in 
respect  of  that  share,  and  the  company  shall  also  have  a  lien  on  all  shares  (other 
than  fully-paid  shares)  standing  registered  in  the  name  of  a  single  person,  for  all 
moneys  presently  payable  by  him  or  his  estate  to  the  company  ;  but  the  directors 
may  at  any  time  declare  any  share  to  be  wholly  or  in  part  exempt  from  the  pro- 
Tisions  of  this  clause.  The  company's  lien,  if  any,  on  a  share  shall  extend  to  ;ill 
dividends  payable  thereon. 

10.  The  company  may  sell,  in  such  manner  as  the  directors  think  fit»  any  shares 
on  which  the  company  has  a  lien,  but  no  sale  shall  be  made  unless  some  sum  in 
respect  of  which  the  lien  exists,  is  presently  payable,  nor  until  the  expiration  of 
ionrteen  days  after  a  notice  in  writing,  stating  and  demanding  payment  of  such 
part  of  the  amount  in  respect  of  which  the  lien  exists  as  is  presently  payable,  has 
been  given  to  the  registered  holder  for  tbe  time  being  of  the  shai-e,  or  the  person 
■entitled  by  reason  of  his  death  or  bankruptcy  to  the  share. 

11.  The  proceeds  of  the  sale  shall  be  applied  in  payment  of  such  part  of  the 
amount  in  respect  of  which  the  lien  exists  as  is  presently  payable,  and  the  residue 
shall  (subject  to  a  like  lien  for  sums  not  presently  jjayable  as  existed  upon  the 
shares  prior  to  the  sale)  be  paid  to  the  person  entitled  to  the  shares  at  the  date  of 
the  sale.  The  piu'chaser  shall  be  registered  as  the  holder  of  the  shares,  and  he  shall 
not  be  bound  to  see  to  the  application  of  the  purchase  money,  nor  shall  his  title  to 
the  shares  be  affected  by  any  irregularity  or  invalidity  in  the  j^roceedings  iji 
reference  to  the  sale. 

Calls  on  SJutres. 

12.  The  directors  may  from  time  to  time  make  calls  upon  thf  members  in  respect 
of  any  moneys  unpaid  on  their  shares,  provided  that  no  call  shall  exceed  one-fourth 
of  the  nominal  amount  of  the  share,  or  be  payable  at  less  than  one  month  from  the 
last  call ;  and  each  member  shall  (subject  to  receiving  at  least  fourteen  days'  notice 
specifying  the  time  or  times  of  payment)  pay  to  the  company  at  the  time  or  times 
so  specified  the  amount  called  on  his  shares. 

13.  The  joint  holders  of  a  share  shall  be  jointly  and  severally  liable  to  pay  all 
calls  in  respect  thereof. 

14.  If  a  sum  called  in  respect  of  a  share  is  not  paid  before  or  on  the  day  appointed 
-for  payment  thereof,  the  person  from  whom  the  sum  is  due  shall  pay  interest  upon 
the  sum  at  the  rate  of  five  pounds  per  cent,  per  annum  from  tha  day  appointed  for 
the  payment  thereof  to  the  time  of  the  actual  payment,  but  the  directors  shall  be  at 
liberty  to  waive  payment  of  that  interest  wholly  or  in  part. 

15.  The  provisions  of  these  regulations  as  to  payment  of  interest  shall  apply  in 
the  case  of  nonpayment  of  any  sum  which,  by  the  terms  of  issue  of  a  share, 
becomes  payable  at  a  fixed  time,  whether  (m  account  of  the  amount  of  the  share, 
or  by  way  of  premium,  as  if  the  same  had  become  payable  by  virtue  of  a  call  duly 
made  and  notified. 

IG.  The  directors  may  make  arrangements  on  the  issue  of  shares  for  a  dift'erence 
between  the  holders  in  the  amount  of  calls  to  be  paid  and  in  the  times  of  payment. 

17.  The  dii-ectors  may,  if  they  think  fit,  receiA'e  from  any  member  willing  to 
advance  the  same  all  or  any  part  of  the  moneys  uncalled  and  unpaid  upon  any 
shares  held  by  him  ;  and  upon  all  or  any  of  the  moneys  so  advanced  may  (until  the 
^ame  woidd,  but  for  such  advance,  become  presently  payable)  pay  interest  at  such 
rate  (not  exceeding',  without  the  sanction  of  the  company  in  general  meeting,  six 
per  cent.)  as  may  be  agreed  upon  between  the  member  paying  the  sum  in  advance 
and  the  directors. 

Transfer  and  Transmission  of  Shares. 

18.  The  instrument  of  transfer  of  any  share  in  the  company  shall  be  executed 
both  by  the  transferor  and  transferee,  and  the  transferor  shall  be  deemed  to  remain 
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a  holder  of  the  share  until  the  name  of  the  transferee  is  eut«-ed  in  the  reg-ist.(-r  of 
menibprs  in  respect  thereof. 

19.  Sh  res  in  the  company  shall  be  transferred  in  the  following  form,  or  in  any 
usual  or  common  fonn  which  the  directors  shall  approve  : 

I,  A.B.,  of  ,  in  consideration  of  the  sum  of  ±  paid  to  me  by  C.  D, 

of  (hereinafter  called  "  the   said  transferee")  do  hereby  transfer  to 

the  said  transferee  the  share    [or  shares]   numbered  in  the  under- 

takino:  called  the  Company  Limited,  to  hold  unto  the  said  transferee, 

his  executors,  administrators,  and  assigns,  subject  to  the  several  conditions 
on  which  I  held  the  same  at  the  time  of  the  execution  hereof  ;  and  I. 
the  said  transferee,  do  hereby  agi-ee  to  take  the  said  share  [or  shares] 
subject  to  the  conditions  aforesaid.     As  witness  our  hands,  the  day 

of 

Witness  to  the  signatures  of,  &c. 

'20.  The  directors  may  decUne  to  register  any  transfer  of  shares,  not  being  fully- 
paid  shares,  to  a  person  of  whom  they  do  not  approve,  and  may  also  decline  to 
register  any  transfer  of  shares  on  which  the  company  has  a  lien.  The  directors 
may  also  suspend  the  registration  of  transfers  during  the  fotu'teen  days  immediateh' 
preceding  the  ordinary  general  meeting  in  each  year.  The  directors  may  decline  to 
recogni/e  any  instriunent  of  tiansfer  unless — 

(a)  a  fee  liot  exceeding  two  shillings  and  sixpence  is  paid  to  the  compan}'  iu 

respect  thereof,  and 

(b)  the  instrument  of  transfer  is  accompanied  by  the  certificate  of  the  shares  to 

which  it  relates,  and  such  other  evidence  as  the  directors  may  reasonably 
require  to  show  the  rijjht  of  the  transferor  to  make  the  transfer. 

21.  The  executors  or  administrators  of  a  deceased  sole  holder  of  a  share  shall  be 
the  only  persons  recognized  by  the  company  as  haidng  any  title  to  his  share.  In 
the  cHse  of  a  share  registered  in  the  names  of  two  or  more  holders,  the  survivors  or 
survivor,  or  the  executors  or  administrators  of  the  deceased  surv'ivor,  shall  be  the 
only  persons  recognized  by  the  company  as  having  any  title  to  the  share. 

22.  Any  person  becoming  entitled  to  a  share  in  consequence  of  the  death  or  bank- 
ruptcy of  a  member  shall,  upon  such  evidence  being  produced  as  may  from  time  to 
time  be  required  by  the  directors,  have  the  right,  either  to  be  registered  as  a 
member  in  respect  of  the  share,  or,  instead  of  being  registered  himself,  to  make 
such  transfer  of  the  share  as  the  deceased  or  bankrupt  person  could  have  made ; 
but  the  directors  shall,  in  eithei-  case,  have  the  same  right  to  decline  or  suspend 
registration  as  they  woidd  have  bad  in  the  case  of  a  transfer  of  the  share  by  the 
deceased  or  bankrupt  person  before  the  death  or  bankruptcy. 

23.  A  person  becoming  entitled  to  a  share  by  reason  of  the  death  or  bankruptcy 
of  the  holder  shall  be  entitled  to  the  same  dividends  and  other  advantages  to  which 
he  would  be  entitled  if  he  were  the  registered  holder  of  the  share,  except  that  he 
shall  not,  before  being-  registered  as  a  member  in  respect  of  the  share,  be  entitled  in 
respect  of  it  to  exe>rcis(-  any  right  conferred  by  membership  in  relation  to  meet  iugs 
of  the  company. 

Forfeiture  of  Shares.  , 

24.  If  a  membei-  fails  to  pay  any  call  or  instalment  of  a  call  on  the  day  appointed 
for  payment  thereof,  the  directors  may,  at  any  time  thereafter  during  such  tune  as 
any  part  of  such  call  or  instalment  remains  unpaid,  sei-ve  a  notice  on  him  requiring 
payment  of  so  much  of  the  call  or  instalment  as  is  unpaid,  together  '\\dth  any 
intcj'est  which  may  have  ac(trued. 

25.  The  notice  shall  name  a  further  day  (not  earlier  than  the  expiration  of 
fourteen  days  from  the  date  ot  the  notice)  on  or  before  which  the  payment  required 
by  the  notice  is  to  be  made,  and  shall  state  that  in  the  event  of  non-payment  at  or 
before  the  time  appointed  the  shares  in  respect  of  which  the  call  was  made  wall  hv 
liable  to  be  forfeited. 

2G.  If  the  requii-ements  of  any  such  notice  as  aforesaid  are  not  complied  with, 
any  share  in  respect  of  which  the  notice  has  been  given  may  at  any  time  thereafter, 
before  the  pajnnent  requiivd  by  the  notice  has  been  made,  be  forfeited  liy  a 
resolution  of  the  directors  to  that  effect. 

27.  A  forfeited  share  may  be  sold  or  otbei^wise  disposed  of  on  such  tenns  and  iu 
.such  manner  as  the  directois  think  fit,  and  at  any  time  before  a  sale  or  disposition 
the  forfeiture  mav  be  (cancelled  on  such  terms  as  the  directors  think  fit. 
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''S  A  rerson  whose  shares  have  beeu  forfeited  shall  (^ease  to  he  a  member  in 
respect  of  the  forfeited  shares,  but  shall,  notwithstanding,  remain  liable  to  pay  to 
the  company  all  moneys  which,  at  the  date  of  forfeiture,  were  presently  payable  by 
Mm  to  the  company  in  respect  of  the  shares,  but  his  liability  shall  cease  it  and 
when  the  company  receive  pavment  in  full  of  the  nominal  amount  of  the  shares. 

29.  A  statutory  dedaration  in  writing,  that  the  dHclarant  is  a  director  of  the 
companv,  and  that  a  share  in  the  company  has  been  duly  forfeited  on  a  date  stated 
in  the  declaration,  shall  be  conclusive  evidenc^e  of  the  facts  therein  stated  as  against 
all  persons  cla  ming  to  be  entitled  to  the  share,  and  that  declaration,  and  the  receipt 
„f  the  company  for  the  consideration,  if  any,  given  for  the  share  on  the  sale  or 
disposition  thereof  shall  constitute  a  good  title  to  the  share,  and  the  person  to  whom 
the  share  is  sold  or  disposed  of  shaU  be  registered  as  the  holder  of  the  share  and 
shall  not  be  bound  to  see  to  the  application  of  the  purchase  money  it  any,  nor 
shall  his  title  to  the  share  be  afeected  by  any  irregularity  or  invalidity  m  the 
proceedings  in  reference  to  the  forfeiture,  sale  or  disposal  of  the  share. 

30  The  provisions  of  these  regulations  as  to  forfeiture  shall  apply  m  the  case  ot 
non-pavment  of  any  sum  which,  by  the  terms  of  issue  of  a  share,  becomes  payable 
at  a  fixed  time,  whether  on  account  of  the  amount  of  the  share,  or  by  way  ot 
premium,  as  if  the  same  had  been  payable  by  virtue  of  a  call  duly  made  and 
notified. 

Conversion  of  Shares  into  Steele. 

31.  The  dii-ectors  may,  with  the  sanction  of  the  company  previously  given  in 
general  meeting,  convert  any  paid-up  shares  into  stock,  aad  may  with  the  like 
sanction  reconvert  any  stock  iuto  paid-up  shares  of  any  denomination. 

32  The  holders  of  stock  may  transfer  the  same,  or  any  part  thereof,  in  the  same 
manner,  and  subject  to  the  same  regulations,  as,  and  subject  to  which,  the  shares 
from  which  the  stock  arose  might  previously  to  conversion  have  been  transterred, 
or  as  near  thereto  as  circumstances  admit ;  but  the  directors  may  from  time  to  time 
fix  the  minimum  amount  of  stock  tran^ferable,  and  restrict  or  forbid  the  transter  ot 
fractions  of  that  minimum,  but  the  minimum  shall  not  exceed  the  nominal  amount 
of  the  shares  from  which  the  stock  arose.  .     i    v  i ^  v 

33.  The  holders  of  stock  shall,  acwrding  to  the  amount  ot  the  stock  neiaby 
them  have  the  same  rights,  privileges,  and  advantages  as  regards  dividends,  voting 
at  meetiugs  of  the  company,  and  other  matters  as  if  they  held  the  shares  trom 
which  the  stock  aro.se,  but  no  such  piivilege  or  advantage  (except  participation  m 
the  dividends  and  profits  of  the  company)  shall  be  conferred  by  any  surh  aliquot 
part  of  stock  as  would  not,  if  existing  in  shares,  have  conferred  that  privilege  or 

advantage.  ,       ,,         ,  i  j.-       i      i, 

34  Such  of  the  regulations  of  the  company  (other  than  those  relating  to  share 
warrants)  as  are  applicable  to  paid-up  shares  shall  apply  to  stock,  and  the  worda 
"share"  and  "  shareholder"  therein  shall  include  "  stock"  and  "  stock-holder. 

\ 

Share  Warrants. 

35  The  company  may  issue  share  warrants,  and  accordingly  the  directors  may  in 
their  discretion,  with  respect  to  any  share  which  is  fuUy  paid  up.  on  application  m 
writino-  si^-ntd  by  the  person  registered  as  holder  of  the  share,  and  authenti.ated  by 

'such  evidence,  if  any,  as  the  directors  may  from  time  to  time  require  as  to  the 
identity  of  the  person  signing  the  request,  and  on  receiving  the  certificate,  it  any, 
of  the  share,  and  the  amount  of  the  stamp  duty  on  the  warrant  and  such  tee  as  the 
directors  may  from  time  to  time  requrre,  issue  under  the  company  s  seal  a  waiTant, 
duly  stamped,  stating  that  the  bearer  of  the  warrant  is  entitled  to  the  ^hares 
therein  specified,  and  may  proxide  by  coupons,  or  otherwise  for  the  payment  ot 
dividends,  or  other  moneys,  on  the  shares  included  in  the  warrant. 

36  A  share  warrant  shall  entitle  the  bearer  to  the  shares  included  in  it,  and  the 
shares  shall  be  transferred  by  the  deliveiy  of  the  share  warrant,  and  the  provisions 
of  the  regulations  of  the  company  with  respect  to  transfer  and  transmission  ot 
shares  shall  not  apply  thereto.  i  ^     4.1, 

37  The  bearer  of  a  share  warrant  shall,  on  surrender  ot  the  warrant  to  the 
company  for  cancellation,  and  on  payment  of  such  sum  as  the  directors  may  from 
time  to  time  prescribe,  be  entitled  to  have  his  name  entered  as  a  member  m  the 
register  of  members  in  respect  of  the  shares  included  in  the  waiTant. 
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38.  The  bearer  of  a  share  warrant  may  at  any  time  deposit  the  warrant  at  the 
office  of  the  company,  and  so  long  as  the  w^arrant  remains  so  deposited  the  depositor 
shall  have  the  same  right  of  signing  a  requisition  for  calling  a  meeting  of  the 
company,  and  of  attending  and  voting  and  exercising  the  other  privileges  of  a 
member  at  any  meeting  held  after  the  expiration  of  two  clear  days  from  the  time  of 
deposit,  as  if  his  name  were  inserted  in  the  register  of  members  as  the  holder  of 
the  shares  included  in  the  deposited  wuiTant.  Not  more  than  one  person  shall  be 
recognized  as  depositor  of  the  share  warrant.  The  company  shall,  on  two  days' 
written  notice,  return  the  deposited  share  warrant  to  the  depositor. 

39.  Subject  as  herein  otherwise  expressly  provided  no  person  shall,  as  bearer  of 
a  share  warrant,  sign  a  requisition  for  calling  a  meeting  of  the  company,  or  attend, 
or  vote,  or  exercise  any  other  privilege  of  a  member  at  a  meeting  of  the  company, 
or  be  entitled  to  receive  any  notices  from  the  company  ;  but  the  bearer  of  a  share 
warrant  shall  be  entitled  in  all  other  respects  to  the  same  privileges  and  advantages 
as  if  he  were  named  in  the  register  of  members  as  the  holder  of  the  shares  included 
in  the  warrant,  and  he  shall  be  a  member  of  the  company. 

4U.  The  directors  may  from  time  to  time  make  rules  as  to  the  terms  on  which  if 
they  «hall  think  fit)  a  new  share  warrant  or  coupon  may  be  issued  by  way  of 
renewal  in  case  of  defacement,  loss,  or  destruction. 

AItvr((tion  of  Capital. 

41.  Tlie  directors  may.  with  the  sanction  of  an  extraordinary  resolution  Of  the 
company,  increase  the  share  capital  by  such  sum,  to  be  divided  into  shares  of  such 
amount,  as  the  resolution  shall  prescribe. 

42.  Subject  to  any  direction  to  the  contrary  that  may  be  given  by  the  resolution 
sanctioning  the  increase  of  share  capital,  all  new  shares  shall,  before  issue,  be  offered 
to  such  persons  as  at  the  date  of  the  offer  are  entitled  to  receive  notices  from  the 
company  of  general  meetings  in  proportion,  as  nearly  as  the  circumstances  admit, 
to  the  amount  of  the  existing  shares  to  which  they  are  entitled.  The  offer  shall  be 
made  by  notice  specifying  the  number  of  shares  offered,  and  limiting  a  time  within 
which  the  offer,  if  not  accepted,  will  be  deemed  to  be  declined,  and,  after  the 
expiration  of  that  time,  or  on  the  receipt  of  an  intimation  from  the  person  to  whom 
the  offer  is  made  that  he  declines  to  accept  the  shares  offered,  the  directors  may 
dispose  of  the  same  in  such  manner  as  they  think  most  beneficial  to  the  company. 
The  directors  may  likewise  so  dispose  of  any  new  shares  which  (by  reason  of  the 
ratio  which  the  new  shares  boar  to  shares  held  by  persons  entitled  to  an  offer  of 
new  -shares)  cannot,  in  the  opinion  of  the  directors,  be  conveniently  offered  under 
this  article. 

43.  The  new  shares  shall  be  subject  to  the  same  provisions  with  reference  to  the 
payment  of  calls,  lien,  transfer,  transmission,  forfeiture,  and  otherwise  as  the  shares 
in  the  original  share  capital. 

44.  The  company  may,  by  special  resolution — 

(a)  Consolidate  and  divide  its  share  capital  into  shares  of  larger  amount  than 
its  existing  shares  : 

b)  By  subdivision  of  its  existing  shares,  or  any  of  them,  divide  the  whole,  or 

any  part,  of  its  share  capital  into  shares  of  smaller  amount  than  is  fixed 
by  the  memorandum  of  association,  subject,  nevertheless,  to  the  pro- 
visions of  paragraph  (d  of  sub-section  (1)  of  section  forty-one  of  the 
Companies  (Consolidation'  Act,  1908  : 

c)  Cancel  any  shares  which,  at  the  date  of  the  passing  of  the  resolution,  have 

not  been  taken  or  agTeed  to  be  taken  by  any  person  : 
di  Reduce  its  share  capital  in  any  manner  and  with,   and  subject  to.   iiny 
incident  authorized,  and  consent  required,  by  law. 

General  Meetings. 

45.  Tiie  statutory  general  meeting  of  the  company  shall  be  held  within  the  period 
required  by  section  sixty-five  of  the  Companies  (Consolidation;  Act,  1908. 

46.  A  general  meeting  shall  be  held  once  in  eveiy  year  at  such  time  (not  being 
more  than  fifteen  months  after  the  holding  of  the  last  preceding  general  meeting) 
and  place  as  may  be  prescribed  by  the  company  in  general  meeting,  or,  in  default, 
at  snch  time  in  the  month  following  that  in  which  the  anniversary  of  the  company't; 
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iucorporation  occurs,  and  at  such  place,  as  the  directors  shall  appoint.  In  default 
•of  a  general  meeting  being  so  held,  a  general  meeting  shall  be  held  in  the  mOnth 
next  following,  and  may  be  convened  by  any  two  members  in  the  same  manner  as 
nearly  as  possible  as  tliat  in  which  meetings  are  to  be  convened  by  the  du-ectors. 

47.  The  above-mentioned  general  meetings  shall  be  called  ordinary  meetings  ; 
all  other  general  meetings  .shall  be  called  extraordinary. 

48.  The  dii-ectors  may,  whenever  they  think  fit,  convene  an  extraordinary  general 
meeting,  and  extraordinary  general  meetings  shall  also  be  convened  on  such  requi- 
sition, or,  in  default,  may  be  convened  by  such  requisitionists,  as  provided  by  section 
sixty-six  of  the  Companies  (Consolidation)  Act,  1908.  If  at  any  time  there  are  not 
within  the  United  Kingdom  sufficient  directors  capable  of  acting  to  fonn  a  quorum, 
any  director  or  any  two  members  of  the  company  may  convene  an  extraordinary 
general  meeting  in  the  same  manner  as  nearly  as  possible  as  that  in  which  meetings 
may  be  convened  by  the  director's. 

Proceedings  at  General  Meet  my. 

49.  Seven  days'  notice  at  the  least  (exclusive  of  the  day  on  which  the  notice  is 
served  or  deemed  to  be  served,  but  inclusive  of  the  day  for  which  notice  is  given) 
specifying  the  place,  the  day,  and  the  hoiu*  of  meeting  and,  in  case  of  special 
business,  the  general  natui-e  of  that  business  shall  be  given  in  manner  hereinafter 
mentioned,  or  in  such  other  manner,  if  any,  as  may  be  prescribed  by  the  company 
in  general  meeting,  to  such  persons  as  are,  under  the  regulations  of  the  company, 
entitled  to  receive  such  notices  from  the  company  ;  but  the  non-receipt  of  the  notice 
by  any  member  shall  not  invalidate  the  proceedings  at  any  general  meeting. 

50.  All  business  shall  be  deemed  special  that  is  transacted  at  an  extraordinary 
meeting,  and  all  that  is  transacted  at  an  ordinary  meeting,  with  the  exception  of 
sanctioning  a  dividend,  the  consideration  of  the  accounts,  balance  sheets,  and  the 
ordinary  report  of  the  directors  and  auditors,  the  election  of  directors  and  other 
officers  in  the  place  of  those  retiring  by  rotation,  and  the  fixing  of  the  remuneration 

■  of  the  auditors. 

51.  No  business  shall  be  transacted  at  any  general  meeting"  unless  a  quorum 
■of  members  is  present  at  the  time  when  the  meeting  proceeds  to  business ;  save 
as  herein  otherwise  provided,  three  members  personally  present  shall  be  a  quorum. 

52.  If  within  half  an  hoiu-  fz-om  the  time  appointed  for  the  meeting  a  quorum  is  not 
present,  the  meeting,  if  convened  upon  the  requisition  of  members,  shall  be  dis- 
solved ;  in  any  other  case  it  shall  stand  adjoiu-ned  to  the  same  day  in  the  next 
week,  at  the  same  time  and  place,  and,  if  at  the  adjotu'ned  meeting  a  quorum  is 
not  present  within  half  an  hour  from  the  time  appointed  for  the  meeting  the 
members  present  shall  be  a  quorum. 

53.  The  chau-man,  if  any,  of  the  board  of  directors  shall  preside  as  chairman 
:at  every  general  meeting  of  the  company. 

54.  If  there  is  no  such  chainnan,  or  if  at  any  meeting  he  is  not  present  wdthin 
fifteen  minutes  after  the  time  appointed  for  holding  the  meetyig  or  is  unwilling  to 
act  as  chairman,  the  members  present  shall  choose   some  one  of  their  number  to  be 

•chahinan. 

55.  The  chairman  may,  with  the  consent  of  any  meeting  at  which  a  quorum  is 
present  (and  shall  if  so  directed  by  the  meeting),  adjourn  the  meeting  from  time  to 
time  and  from  place  to  place,  but  no  lousiness  shall  be  transacted  at  any  adjoiu-ned 
meeting  other  than  the  business  left  unfinished  at  the  meeting-  from^vhich  the  adjoiu-u- 
ment  took  place.  When  a  meeting  is  adjourned  for  ten  days  or  more,  notice  of  the 
.adjourned  meeting  shall  be  given  as  in  the  case  of  an  original  meeting.  Save  as 
aforesaid  it  shall  not  be  necessary  to  give  any  nfitice  of  an  adjournment  or  of  the 
business  to  be  transacted  at  an  adjourned  meeting. 

56.  At  any  general  meeting  a  resolution  put  to  the  vote  of  the  meeting  shall  be 
decided  on  a  show  of  hands,  unless  a  poll  is  (before  or  on  the  declaration  of '  the 
result  of  the  show  of  liands)  demanded  by  at  least  three  members,  and,  unless  a  poll 
is  so  demanded,  a  declaration  by  the  chairman  that  a  I'esolution  has,  on  a  show  of 
hands,  been  cari-ied,  or  carried  unanimously,  or  by  a  particular  majority,  or  lost, 
and  an  entry  to  that  effect  in  the  book  of  the  proceedings  of  the  company,  shall 
be  conchisive  evidence  of  the  fact,  vvdthout  proof  of  the  niunber  or  proportion  of 
the  A'otes  recorded  in  favoiir  of,  or  against,  that  resolution. 

57.  If  a  poll  is  duly  demanded  it  shall  bp  taken  in  such  manner  as  the  chauinan 
directs,  and  the  resiilt  of  the  poll  .shall  be  deemed  to  be  the  resolution  of  the 
meeting  at  which  the  poll  was  demanded. 
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58.  In  the  case  of  an  equality  of  votes,  whether  on  a  show  of  hands  or  on  u 
poll,  the  chairman  of  the  meeting  at  which  the  show  of  hands  takes  place  or  at 
which  the  jioll  is  demanded,  shall  be  entitled  to  a  second  or  casting  vote. 

59.  A  poll  demanded  on  the  election  of  a  d  airman,  or  on  a  question  of  adjourn- 
ment, shall  be  taken  forthwith.  A  poll  demanded  on  any.  other  question  shall  be 
taken  at  siich  time  as  tlie  ihainnan  of  the  meeting  directs. 

Vote,s  of  Members. 

60.  On  a  show  of  hands  every  member  present  in  person  shall  have  one  vote.  On 
a  poll  every  member  shall  have  one  vote  for  each  share  of  which  he  is  the  holder. 

61.  In  the  case  of  joint  holders  the  vote  of  the  senior  who  tenders  a  vote,  whether 
in  person  or  by  proxy,  shall  be  accepted  to  the  exclusion  of  the  votes  of  the  other 
joint  holdei  s ;  and  for  this  purjjose  seniority  shall  be  dttermint  d  by  the  order  in 
which  the  names  stand  in  the  register  of  members. 

62.  A  member  of  unsound  mind,  or  in  respect  of  whom  an  order  has  been  made 
by  any  Court  having  jurisdiction  in  lunacj-,  may  vote,  whether  on  a  show  of  hands 
or  on  a  poll,  by  his  conmiittee,  curator  boi/i.s,  or  other  person  in  the  nature  of  a 
committee  or  curator  bonis  appointed  by  that  Court,  and  any  such  committee,  curator 
bonis,  or  other  person  may,  on  a  poll,  vote  by  proxy. 

63.  No  member  shall  be  entitled  to  vote  at  any  general  meeting  unless  all  calls 
or  other  sums  presently  ptiyable  by  him  in  respect  of  shares  in  the  company  have 
been  paid. 

64.  On  a  poll  votes  may  be  given  either  personally  or  by  proxy. 

65.  The  instrument  appointing  a  proxy  shall  be  in  writing  under  the  hand  of  the 
appointor  or  of  his  attorney  duly  authorized  in  writing,  or ,  if  the  appointor  is  a 
corporation,  either  .under  the  common  seal,  or  under  the  hand  of  an  offict  r  or  attorney 
so  authorized.  No  person  shall  act  as  a  proxv  unless  either  he  is  entitled  on  his 
own  behalf  to  be  present  and  vote  at  the  meeting  at  which  he  acts  as  proxy,  or  he 
has  been  appointed  to  act  at  that  meeting  as  proxy  for  a  corporation. 

66.  The  instniment  appointing  a  proxy  and  the  power  of  attorney  or  other 
authority,  if  any,  under  which  it  is  signed  or  a  notarially  certified  copy  of  that 
power  or  authority  shall  be  dei^osited  at  the  registered  office  of  the  company  not 
less  than  forty  eight  hours  before  the  time  for  holding  the  meeting  at  which  the 
person  named  in  the  instrument  proposes  to  vote,  and  in  default  the  instrument 
of  proxy  shall  not  be  treated  as  valid. 

67.  An  instrument  appointing  a  proxy  niay  be  in  the  following  fonii,  or  in  any 
other  form  which  the  directors  shall  approve  : — 

" Company,  Limited. 

•'  I,  ,  of ,  in  the  county  of .being  a  member  of  the Company, 

Limited,  hereby  appoint ,  of ,  as  my  proxy,  to  vote  for  me  and  on 

my  behalf  at  the  [ordinary  or  extraordinary,  as  the  case  may  be'\  general 

meeting  of  the  company  to  be  held  on  the day  of .  and  at  any 

adjournment  thereof. 

"  Signed  this day  of ." 

^  Directors. 

68.  The  number  of  the  directors  and  the  names  of  the  first  dii-ectors  shall  be 
determined  in  writing  by  a  majority  of  the  subscribers  of  the  memorandum  of  asso- 
ciation. 

69.  The  remuneration  of  the  directors  shall  from  time  to  time  be  determined 
by  the  company  in  general  meeting. 

70  The  qualification  of  a  director  shall  be  the  holding  of  at  least  one  share  in  the 
company,  and  it  shall  be  his  duty  to  comply  with  the  provisions  of  section  seventy- 
three  of  the  Companies  (Consolidation)  Act,  1908. 

Powers  unci  Duties  of  Directors. 

71.  The  business  of  the  companj-  shall  be  managed  by  the  directors,  who  may 
pay  all  expenses  incurred  in  getting  up  and  registering  the  company,  and  may 
exercise  all  such  powers  of  thv  (^mipany  sis  are  not,  by  the  Companies  (Consolida- 
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tioii)  Act  1908  or  any  statutory  moditicatiou  thereof  for  the  time  being  in  force,  or 
Ttlfse  ;rtMe;;req;Ld  to  be  Lercised  by  the  company  in  ge  W  jetmg  subject 
nevertheless  to  any  re<nilation  of  these  articles,  to  the  pro^-isions  of  the  .-aid  Act 
St  :;S£  re^Itio'ns,  being  not  inconsistent  with  the  -'-;;^-^J^^^^'Z:  Z 
nro^-isions  as  may  be  prescribed  by  the  company  m  general  meeting ,  but  no 
:^Xn  n'de  by  the  c^ompany  in  genei^l  meeting  ^^^^/^f  ^^tTw  m"de^*' 
uf'the  directors  which  would  have  been  vabd  if  that  '''^^^t^^'^j^^f  ,'^°*.  ^^v  to  the 

72.  The  directors  mav  from  time  to  time  appomt  one  or  ^^'^  «*  ^l'^^^^^"^^^^^^ 
office  of  managi-g  director  or  manager  for  ^^^^^^  t^.^'^V^^^f  ^^^^^J/^^'l",^!^^^^^^^ 

whether  by  way  of  salarv,  or  commission,  or  parti  ipation  in  piohts,  or  paiHy  m 
one  way  aS  ^artty  in  another)  as  they  may  think  ^t  and  a  du-eotor  so  appointed 
..hall  not,  while  holding  that  office,  be  subjec^,  to  ^^etireni^nt  by  lotat  o  .  oi  taken 
into  account  in  determining  the  rotation  of  retirement  of  '1^^^«' «^^ '^^J'^^^^^^Pq  be  a 
ment  shall  be  subject  to  determination  i.,so>r^o  it  he  '-^f  f /.--o^^^  X^he  ^^ 
director,  or  if  the  company  in  general  meeting  resolve  that  his  tenure  of  the  otbce 
of  manairing  director  or  manager  be  determined.  ^!  ,„^,.o.^«  hm-rnwed 

73.  TheT-uountforthe  time  being  remamnig  ""^i^^^'-^^^^-gf  "^^J^f^^y^J^'^nbe 
or  raised  by  the  directors  for  the  purposes  of  the  company  («therjvi.e  tha^^^  tht 
issue  of  shnre  capital)  shall  not  at  any  time  exceed  the  issued  share  c.ipital  ot  the 
c-ompany  wirhout  the  .sanction  of  the  company  in  general  meeting  p„^„,„,ip.  rCon- 

74  Tlie  directors  shall  duly  comply  with  the  provisions  of  the  Companiefe  (Oon- 
so  idat^;  tt  .908,  or  any'statuL^y  modification  thereof  for  the-e  being  m 
force,  and  in  particular  with  the  provisions  _m  regard  to  ^^e  registiat.on  ot  the 
narticulars  of  mortga-es  and  charges  affecting  the  property  of  the  company  or 
created  by  it  Zd  to  keeping  a  register  of  the  directors,  and  to  sending  to  the 
regi  "ar  of  Companies  an  annual  list  of  members,  and  a  -^--^  f  P^^  ^^J  . 
relatinsr  thereto,  and  notice  of  any  consolidation  or  increase  "^^^^are  capital,  oi 
conver.sion  of  shares  into  .tock,  and  copies  of  special  resolutions,  and  a  copy  ot  the 
register  of  directors  and  notifications  of  any  changes  therein. 

75.  The  directors  shall   cause  minutes  to   be   made  m   books   proMded  toi   the 


jiiu'pose — 


(a)  of  all  appointments  of  officers  made  by  the  directors  : 

(b;  of  the  names  of  the  directors  present  at  each  meeting  of  the  directors  and 

of  any  committee  of  the  directors  ;  .  „  ^,  „„;i  „* 

;c;  of  all  resolutions  and  proceedings  at  all  meetings  of  the  company,  and  ot 

the  directors,  and  of  committees  of  directors,  j:,.„„f„r<= 

and  every  director  present  at  any  meeting  of  directors  or  committee  of  directors 

shall  sign  his  name  in  a  book  to  be  kept  for  that  purpose. 


'The  Seal. 


76  The  seal  of  the  company  shall  not  be  affixed  to  any  instrument  except  by  the 
authority  of  a  resolution  of  the  board  of  directors,  and  in  the^  presence  ot  at  least 
?wo  directors  and  of  the  secretary  or  such  other  person  as  the  directors  may  appoint 
for  the  purpose;  and  those  two  directors  and  secretary  or  other  person  as  afoiesaid 
shall  sign  every  instrument  to  which  the  seal  of  the  company  is  so  affixed  in  their 
presence. 

Disqualijications  of  Directors. 

77  The  office  of  director  shaU  be  vacated,  if  the  director—  „  ,,     ^, 

'a)  ceases  to  be  a  director  by  virtue  of  section  seventy-three  of  the  Companies 
(Consolidation)  Act,  1908  ;  or  ,  ,,    ^    c 

b)  holds  any  other  office  of  profit  under  the  company  except  that  of  managing 
director  or  manager :  or 

^c)  becomes  bankrupt ;  or 

:A.]  is  found  lunatic  or  becomes  of  unsound  ramd ;  or 

(e)  is   concerned    or   participates   in   the   profits    of    any   contract  with   the 

Provided""  however,  that  no  du-ector  shaU  vacate  liis  office  by  reason  of  his  being 
,  member  of  any  company  which  has  entered  into  contracts  with  or  done  any 
wolfor  the  company  of  which  he  is  director:  but  a  director  shaU  not  vote  m 
iTiipect  of  any  such  contract  or  work,  and  if  he  does  so  vote  his  vote  shaU  not  be 


con 


nted. 
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notation  of  Directors. 

78.  At  the  first  tirdinarj'  meeting  of  the  company  the  whole  of  the  du'ector.s  shall 
retire  from  office,  and  at  the  ordinary  meeting  in  every  subsequent  year  one-thii-d 
of  the  dii-ectors  for  the  tune  being,  or,  if  their  number  is  not  three  or  a  multiple  of 
three,  then  the  number  nearest  to  one-thkd,  shall  retke  from  office. 

79.  The  directors  to  retire  in  every  year  shall  be  those  who  have  been  longest  in 
office  since  their  last  election,  but  as  between  persons  who  became  directors  on  the 
same  day  those  to  retire  shall  (unless  they  otherwise  agree  among  themselves)  be 
determined  by  lot. 

80.  A  retii-iug  director  shall  be  eligible  for  re-election. 

81.  The  companj^  at  the  general  meeting  at  which  a  director  retires  in  manner 
aforesaid  may  till  ii^j  the  vacated  office  by  electing  a  person  thereto. 

82.  If  at  any  meeting  at  which  an  election  of  directors  ought  to  take  place  tlie 
places  of  the  vacating  directors  are  not  filled  up,  the  meeting  shall  stand  adjourned 
till  the  same  day  in  the  next  week  at  the  same  time  and  place,  and,  if  at  the 
adjom-ned  meeting  the  places  of  the  vacating  directors  are  not  iilled  up,  the  vacating 
directors,  or  sitch  of  them  as  have  not  had  their  places  filled  up,  shall  be  deemed 
to  have  been  re-elected  at  the  adjoined  meeting. 

83.  The  company  may  from  time  to  time  in  general  meeting  increase  or  reduce 
the  nimiber  of  directors,  and  may  also  determine  in  what  rotation  the  increased 
or  reduced  ntimber  is  to  go  out  of  office. 

84.  Any  casual  vacancy  occm-ring  in  the  board  of  directors  may  be  filled  up  bj' 
the  directors,  but  the  person  so  chosen  shall  be  subject  to  retirement  at  the  same 
time  as  if  he  had  become  a  dii-ector  on  the  day  on  which  the  director  in  whose  place 
he  is  appointed  was  last  elected  a  director. 

8o.  The  directors  sliall  have  jDOwer  at  any  time,  and  from  time  to  time,  to 
appoint  a  person  as  an  additional  director  who  shall  retire  from  office  at  the  next 
foll)wing  ordinary  general  meeting,  but  shall  be  eligible  for  election  by  the 
company  at  that  meeting'  as  an  additional  director. 

86.  The  company  may  by  extraordinary  resolution  remove  any  director  before 
the  expiration  of  his  period  of  office,  and  may  by  an  ordinary  resolution  appoint 
another  person  in  his  stead  ;  the  person  so  appointed  shall  be  subject  to  retii'ement 
at  the  same  time  as  if  he  had  become  a  director  on  the  day  on  which  the  director  in 
whose  place  he  is  appointed  was  last  elected  a  director. 


Proceedings  of  Directors. 

87.  The  directors  may  meet  together  for  the  despatch  of  business,  adjourn,  and 
otherwise  regulate  their  meetings,  as  they  think  fit.  Questions  arising  at  any 
meeting  shall  be  decided  by  a  majority  of  votes.  In  case  of  an  equality  of 
votes  the  chainnan  shall  have  a  second  or  casting  vote.  A  director  may,  and  the 
secretary  on  the  requisition  of  a  director  shall,  at  any  time  summon  a  meeting 
of  the  directors. 

88.  The  quorum  necessary  for  the  transaction  of  the  business  of  the  directors  may 
be  fixed  by  the  directors,  and  unless  so  fixed  shall  (when  the  number  of  directors 
exceeds  tlu-ee)  be  three. 

89.  The  continuiug  directors  niay  act  notwithstanding  any  vacancy  in  their 
body,  but,  if  and  so  long  as  their  number  is  reduced  below  the  number  fixed  by 
or  pursuant  to  the  regulations  of  the  company  as  the  necessary  quorum  of  directors, 
the  continuing  directors  may  act  for  the  purpose  of  increasing  the  number  of 
directors  to  that  number,  or  of  summoning  a  general  meeting  of  the  companj^.  but 
for  no  other  purpose. 

90.  The  directors  may  elect  a  chaii-man  of  their  meetings  and  detei-mine  the 
period  for  which  he  is  to  hold  office  ;  but,  if  no  such  chaii'man  is  elected,  or  if 
at  any  meeting  the  chairman  is  not  present  within  five  minutes  after  the  time 
appointed  for  holding  the  siinie,  the  directors  present  may  choose  one  of  their 
number  to  be  chairman  of  the  meeting. 

91.  The  directors  may  delegate  any  of  their  powers  to  committees  consisting  of 
such  member  or  membtirs  of  their  body  as  they  think  fit ;  any  committee  so  formed 
shall  in  the  exercise  of  the  powers  so  delegated  conform  to  any  regulations  that  may 
be  imposed  on  them  by  the  directors. 
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92.  A  coimnittee  may  elect  a  ohainuau  of  tlieir  meetings :  if  no  such  cliaii-man 
is  elected,  or  if  at  any  meeting  the  chairman  is  not  present  within  five  minutes 
after  the  time  appointed  for  holding  the  same,  the  memhers  present  may  choose 
on(i  of  their  niunber  to  be  chairman  of  the  meeting. 

93.  A  committee  may  meet  and  adjourn  as  they  think  proper.  Questions 
arising  at  any  meeting  shall  be  determined  by  a  majority  of  votes  of  the  members 
present,  and  in  case  of  an  equality  of  votes  the  chairman  shall  have  a  second  or 
casting  vote. 

94.  All  acts  done  by  any  meeting  of  the  directors  or  of  a  committee  of  directors, 
or  by  any  person  acting  as  a  director,  shall,  notwithstanding  that  it  be  after- 
wards discovered  that  there  was  some  defect  in  the  appointment  of  any  such 
directors  or  persons  acting  as  aforesaid,  or  that  they  or  any  of  them  were  dis- 
qualified, be  as  valid  as  if  every  stich  person  had  been  didy  appointed  and  was 
qualified  to  be  a  director. 

Dividends  and  Reserve. 

95.  The  company  in  general  meeting  may  declare  dividends,  but  no  dividend 
shall  exceed  the  amount  recommended  by  the  directors. 

96.  The  dii'ectors  may  from  time  to  time  pay  to  the  members  such  interim 
dividends  as  appear  to  the  directors  to  be  justified  by  the  profits  of  the  company. 

97.  No  dividend  shall  be  paid  otherwise  than  out  of  profits. 

!i8.  Subject  to  the  rights  of  persons,  if  any,  entitled  to  shares  with  special 
rights  as  to  dividends,  all  dividenils  shall  be  declared  and  paid  according  to  the 
amounts  paid  on  the  shares,  but  if  and  so  long  as  nothing  is  paid  up  on  any  of 
tlie  shares  in  the  company  dividends  may  be  declared  and  paid  according  to  the 
amounts  of  the  shares.  No  amount  paid  on  a  share  in  advance  of  calls  shall, 
while  carrying  interest,  be  treated  for  the  purposes  of  this  article  as  paid  on  the 
share. 

99.  The  directors  may,  before  rei^mmending  any  di\idend,  set  aside  out  of  the 
profits  of  the  company  such  sums  as  they  think  proper  as  a  reserve  or  reserves 
wluch  shall,  at  the  discretion  of  the  directors,  be  applicable  for  meeting  contin- 
gencies, or  for  equalizing  dividends,  or  for  any  other  purpose  to  which  the  profits 
of  the  company  may  be  properly  applied,  and  pending  such  application  may,  at  the 
like  discretion,  either  be  employed  in  the  business  of  the  company  or  be  invested  iu 
such  investments  (other  than  shares  of  the  company)  as  the  directors  may  from 
time  to  time  think  fit. 

100.  If  several  persons  are  registered  as  joint  holders  of  any  share  anyone  of 
them  may  give  efi^ectual  receipts  for  any  dividend  payable  on  the  share. 

101.  Notice  of  any  dividend  that  may  have  been  declared  shall  be  given  in 
manner  hereinafter  mentioned  to  the  persons  entitled  to  share  therein. 

lO'i.  No  dividend  shall  bear  intere.st  against  the  company. 

Accounts. 

103.  The  directors  shall  cause  true  accounts  to  be  kept — 

Of  the  sums  of  money  received  and  expended  by  the  c(jmpauy  and  the  matter 

in  respect  of  which  such  receipt  and  expenditure  takes  place,  and 
Of  the  assets  and  liabilities  of  the  company. 

104.  The  books  of  account  shall  be  kept  at  the  registered  oflice  of  the  comjiany, 
or  at  such  other  place  or  places  as  the  dii-ectors  think  fit,  and  shall  always  be  open 
to  the  inspection  of  the  directors. 

105.  The  directors  shall  from  time  to  time  determine  whether  and  to  what  extent 
and  at  what  times  and  places  and  under  what  conditions  or  regulations  the  accounts 
and  books  of  the  company  or  any  of  them  shall  be  open  to  the  inspection  of  members 
not  being  directors,  and  no  member  (not  being  a  director)  shall  have  any  right  of 
inspecting  any  account  or  book  or  document  ot  the  company  except  as  conferred  by 
statute  or  authorized  by  the  directors  or  by  the  company  in  general  meeting. 

106.  Once  at  least  in  every  year  the  directors  shall  lay  before  the  company 
in  general  meeting  a  profit  and  loss  account  for  the  period  since  the  preceding 
account  or  (in  the  case  of  the  fir.st  account)  since  the  incorporation  of  the  company^, 
made  up  to  a  date  not  more  than  six  months  before  such  meeting. 

107.  A  balance-sheet  shall  be  made  out  in  every  year  and  laid  before  the  company 
in   general    meeting  made  up  to  a  date  not    more   than    six    months   before  such 
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meeting.  The  balance-sheet  shall  be  accumpanied  by  a  report  of  the  directors  as  to 
the  stite  of  the  company's  affairs,  and  the  amount  which  they  recommemi  to  be 
paid  by  wav  of  dividend,  and  the  amount,  if  any,  which  they  propose  to  carry  to  a 
reserve  fund. 

los.  A  copy  of  the  balance-sheet  and  report  shall,  seven  days  previously  to  the 
meeting,  be  sent  to  the  persons  entitled  to  receive  notices  of  general  meetmgs  in  the 
manner  in  which  notices  are  to  be  given  hereinunder. 


Audit. 

109.  Auditors  shall  be  appointed  and  their  duties  regulated  in  accordance  with 
sections  one  hundred  and  twelve  and  one  hundred  and  thirteen  of  t'  e  Companies 
(Consolidation)  Act,  1908.  or  any  statutory  modification  thereof  for  the  time  being 
in  fiirce. 

Notices. 

110.  A  notice  may  be  given  by  the  company  to  any  member  either  personally  or 
by  sending  it  by  post  to  him  to  his  registered  address,  or  (if  he  has  no  registered 
address  in  the  Uuited  Kingdom)  to  the  address,  if  any,  within  the  United  Kingdom 
supplied  by  him  to  the  company  for  the  giving  of  noticts  to  him. 

Where  a  noiice  is  sent  by  post,  service  of  the  notice  shall  be  deemed  to  be  effected 
by  properly  adi  re>smg,  prepaying,  and  po>ting  a  letter  contaiu'ng  the  notice,  and 
unless  the  cimtrarj'  is  proved  to  have  been  effected  at  the  time  at  which  the  letter 
would  be  delivered  in  the  ordinary  course  of  post. 

111.  If  a  member  has  no  registered  address  in  the  United  Kingdom  and  has  not 
supplied  to  the  company  an  address  within  the  United  Kingdom  for  the  siiving  of 
not  i-es  to  hini,  a  notice  addressed  to  him  Jind  advertised  in  a  newspaper  circulating 
in  the  neighbourhood  of  the  registered  office  of  the  company,  shall  be  deemed  to  be 
duly  giveu  to  him  on  the  day  on  which  the  advertisement  appears. 

Hi.  A  notice  may  be  given  by  the  company  to  the  joint  hoi  lers  of  a  share  by 
giving  the  notice  to  the  joint  holder  named  first  in  the  register  in  respect  of  the 
share. 

113.  A  notice  may  be  given  by  the  company  to  the  persons  entitled  to  a  share  in 
consequence  of  the  death  or  bankritptcy  of  a  member  by  sendiua-  it  through  the 
po>t  in  a  prepaid  letter  addressed  to  them  by  name,  or  by  the  title  of  representa- 
tives of  the  deceased,  or  trastee  of  the  bankrupt,  or  by  any  like  desciiptiou,  at  the 
address,  if  auy,  in  the  United  Kingdom  supplied  for  the  p  .rposn  by  the  persons 
claiming  to  be  so  entitled,  or  (until  such  an  address  has  been  wo  sujiplied)  bv  giving 
the  notice  in  any  manner  in  whi(^h  the  same  might  have  been  given  if  the  death 
or  bankiuptcy  ha  I  not  occurred. 

1 14.  Notice  of  every  general  meeting  shall  be  given  in  some  manner  hereinbefore 
authorized  to  (a)  every  member  of  the  company  (including  bearers  ot  share  warrants) 
except  those  members  who  (having  no  legistered  address  withm  the  United  Kmg- 
dom)  have  not  supplied  to  the  company  an  address  within  the  United  Kingdom  for 
the  giving  of  notiLCs  to  them,  and  also  to  (b)  every  person  entitled  to  a  share  in 
con-iequef.ce  of  the  <teath  or  bankruptcy  of  a  memher,  who,  but  for  his  death  or 
bankruptcy,  would  be  entitled  to  receive  notice  of  the  meeting.  No  other  ^^jcrsons 
shall  be  entitled  to  receive  notices  of  o-enerfil  meetings. 


See  sections 

244,  259.  Table  of  Fees  to  be  paid  to  the  Registeae  of  Companies. 

I. — £i/  u  Compatiy  hnvinfj  a  Share  Capital. 

For' registration  of  a  company  wh(we  nominal  share   capital  does  not    £    .s.    d. 

exceed  '2,n(iO/ 2     0     0 

For  registration  (jf  a  company  whose  nominal  share  capital  exceeds 
2,00o/.,  the  foUoAving  fees,  regulated  according  to  the  amotmt  of 
nominal  share  capital  (that  is  to  say)  ;  £    s.    d. 

For  every  1,000/.  of  nominal  share  capital,  or  part  of 

1,000(.,  up  to  5.000/ 1     0     0 
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For  every  1,000/.  of  nominal  share  capital,  or  part  of      £     «.    d.    £    s.  d. 

1,000/.,  after  the  fir.st  0,000/.,  up  to  100,000/ 0     5     0 

For  every  1,000/.  of  nominal  share  capital,  or  part  of 

1,000/.,  after  the  first  100,000/ 0     1     0 

For  registration  of  any  increase  of  share  capital  made  after  the  first 
registration  of  the  company,  the  same  fees  per  1 ,000/. ,  or  part  of 
a  1 ,000/. ,  as  would  have  been  payable  if  the  increased  share  capital 
had  formed  part  of  the  original  share  capital  at  the  time  of  regis- 
tration : 

Provided  that  no  company  shall  be  liable  to  pay  in  respect  of  nominal 
share  capital,  on  registration  or  afterwards,  any  gi-eater  amount  of 
fees  than  oO/. ,  takiiig  into  aecount  in  the  case  of  fees  payable  on 
an  increase  of  share  capital  after  registration  the  fees  paid  on 
registration. 

For  registration  of  any  existing  company,  except  such  companies  as 
are  by  this  Act  exempted  from  payment  of  fees  in  respect  of  regis- 
tration under  this  Act,  the  same  fee  as  is  charged  for  registering 
a  new  company. 

For  registering  any  document  by  this  Art  required  or  authorized  to  be 
registered,  other  than  the  memorandum  or  the  abstract  required  to 
be  filed  with  the  reiristrar  by  a  receiver  or  manatrer  or  the  state- 
ment required  to  be  sent  to  the  registrar  by  the  liquidator  in  a 
winding-up  in  Englmd 0     6     0 

For  making  a  record  of  any  fact  by  this  Act  requii-ed  or  authorized  to 

be  recorded  by  the  registrar    0     5     0 


II. — By  a  Company  not  having  a  Share  Capital. 

For  registration  of  a  company  whose  number  of  members,  as  stated     £   s.    d. 
in  the  articles,  does  not  exceed  20     2     0     0 

For  registration  of  a  company  whose  number  of  members,  as  stated 

in  the  articles,  exceeds  20,  but  does  not  exceed  100 5     0     0 

For  registration  of  a  company  whose  number  of  members,  as  stated 
in  the  articles,  exceeds  KiO,  but  is  not  stated  to  be  unlimited,  the 
above  fee  of  5/.,  with  an  additional  5s.  for  every  50  members,  or 
less  number  than  50  members  after  the  first  100. 

For  registration  of  a  company  in  which  the  number  of  members  is  stated 

in  the  articles  to  be  unlimited    20     0     0 

For  registration  of  any  increase  on  the  number  of  members  nikde  after 
the  registration  of  the  company  in  respect  of  every  50  members,  or 
less  than  50  members,  of  that  increase    0     5     0 

Provided  that  no  company  shall  be  liable  to  pay  on  the  whole  a 
greater  fee  than  20/.  in  respect  of  its  number  of  members,  taking 
into  account  the  fee  paid  on  the  first  registration  of  the  company. 

For  registration  of  any  existing  company,  except  such  companies  as 
are  by  this  Act  exempted  from  payment  of  fees  in  respect  of  regis- 
tration under  this  Act,  the  same  fee  as  is  charged  for  registering 
a  new  company. 

For  registering  any  document  by  this  Act  required  or  authorized  to  be 
registered,  other  than  the  memorandum  or  the  abstract  required  to 
be  filed  with  the  regi.strar  by  a  receiver  or  maiiag-er  or  the  state- 
ment req  ired  to  he  sent  to  the  registrar  by  the  liquidator  in  a 
winding-up  in  England    0     5     0 

For  making  a  record  of  any  fact  by  this  Act  required  or  authorized  to 

be  recorded  by  the  registrar   0     5     0 
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See  section 
108. 


FORM  C. 

Form  of  Statement  to  be  published  by  Banking  aud  Insurance  Companies. 
and  Deposit,  Provident,  or  Benefit  Societies. 

*  The  share  capital  of  the  conipauy  is ,  divided  into shares  of each.. 

The  number  of  shares  issued  is . 

Calls  to  the  amount  of  pounds  per  share  have  been  made,  under  which  the 

sum  of pounds  has  been  received. 

The  liabilities  of  the  company  on  the  first  day  of  January  (or  July)  were — 
Debts  OAving  to  sundry  persons  by  the  company. 

On  judgment,  1. 

On  specialty, 1. 

On  notes  or  bills,  1. 

On  simple  contracts,  '. 

On  estimated  liabilities,  /. 

The  assets  of  the  company  on  that  day  were — 

Government  securities  [_stating  theni]. 

Bills  of  exchange  and  promissory  notes, -I. 

Cash  at  the  bankers,  - — — /. 

Other  securities, /. 

*  If  the  company  has  no  sliare  capital,  the  portion  of  the  statement  relating  to  capital  and 
shares  must  be  omitted. 


See  section 
82.  and 
pp.  3,  262— 
265,  279 


SECOND  SCHEDULE. 

THE  COMPANIES  (CONSOLIDATION)  ACT,   1908. 

Statement  in  lieu  of  Prospectus 

filed  by 

pursuant  to  section  eighty- two  of  the  Companies  (Consolidation)  Ait.  1908. 
Presented  for  filiu":  by 


Limited 


THE  COMPANIES  (CONSOLIDATION)  ACT,  1908. 

,  Limited. 

Statement  in  Lieu  of  Prospectus. 
The  nominal  share  capital  of  the  company  . .    \    £ . 


Divided  into 


Names,  descriptions,  and  addresses  of  directors 
or  proposed  directors. 

Minimum  subscription  (if  any)  fixed  by  the 
memorandum  or  articles  of  association  on 
which  the  company  may  proceed  to  allot- 
ment 

Number  and  amount  of  shares  and  debentures 
agreed  to  be  issued  as  fully  or  partly  paid- 
up  otherwise  than  in  cash. 

The  consideration  for  the  intended  issue  of 
those  shares  and  debentures. 


Shares  of  £ each. 


1.  shares  of  £ •  fully  paid. 

2.  shares  upon  which  £ 

per  share  credited  as  paid. 

3.  debenture £ . 

4.  Consideration. 
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Names  and  addresses  of  {a)  vendors  of  pro- 
perty purchased  or  acquired,  or  proposed  to 
be  {l)  purchased  or  acquired  by  the  com- 
pany. 

Amount  (in  cash,  shares,  or  debentures)  pay- 
able to  each  separate  vendor. 

Amount  (if  any)  paid  or  payable  (in  cash  or 
shares  or  debentures)  for  any  such  property, 
specifying  amount  (if  any)  paid  or  payable 
for  s-oodwill. 


Total  purchase  price  . .  £- 

Cash £- 

Shares   £- 

Debentures £- 

Goodwill £- 


(a)  For  defini- 
tion of  vendor, 
see  Section  81  (2) 
of  the  Companies 
^Consolidation) 
Act,  1908. 
(6)  See  Section 
81  (3)  of  the 
Companies 
(Consolidation.) 
Act,  1908. 


Amount  (if  any)  paid  or  payable  as  commis- 
sion for  subscribing  or  agreeing  to  subscribe 
or  procimng  or  agreeing  to  procure  sub- 
scriptions for  any  shares  or  debentures  in 
the  company,  or 

Rate  of  the  commission  

Estimated  amount  of  preliminary  expenses  . . 

Amount  paid  or  intended  to  be  paid  to  any 

promoter. 
Consideration  for  the  payment. 

Dates  of,  and  parties  to,  every  material  con- 
tract (other  than  contracts  entered  into  in 
the  ordinary  course  of  the  business  intended 
to  he  carried  on  by  the  company  or  entered 
into  more  than  two  years  before  the  filing 
of  this  statement) . 

Time  and  place  at  which  the  contracts  or 
copies  thereof  may  be  inspected. 

Names  and  addresses  of  the  auditors  of  the 
company  (if  any). 

EuU  particulars  of  the  nature  and  extent  of 
the  interest  of  every  director  in  the  promo- 
tion of  or  in  the  property  proposed  to  be 
acquired  by  the  company,  or,  where  the 
interest  of  such  a  director  consists  in  being 
a  partner  in  a  firm,  the  nature  and  extent 
of  the  interest  of  the  firm,  with  a  statement 
of  all  sums  paid  or  agreed  to  be  paid  to 
him  or  to  the  firm  in  cash  or  shares,  or 
otherwise,  by  any  person  either  to  induce 
him  to  become,  or  to  quaUfy  him  as,  a 
director,  or  otherwise  for  services  rendered 
by  him  or  by  the  firm  in  connection  with 
the  promotion  or  formation  of  the  company. 

Whether  the  articles  contain  any  provisions 
precluding  holders  of  shares  or  debentures 
receiving  and  inspecting  balance  sheets  or 
reports  of  the  auditors  or  other  reports. 


Amount  paid. 


Rate  per  cent. 


Name  of  promoter. 

Amount  £ . 

Consideration :  — 


Nature  of  the  provisions. 


(Signatures  of  the  persons  above-named  as  directors  or  proposed 
directors,  or  of  their  agents  authorized  in  writing.) 


P. 


O  M 
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Section  118. 


THIED  SCHEDULE. 


FORM  A. 

Memobandum  of  Association  of  a  Company  limited  by  Shares. 

1st.  The  name  of  the  company  is  "The  Eastern  Steam  Packet  Company, 
Limited. ' ' 

2nd.  The  registered  office  of  the  company  will  be  situate  in  England. 

3rd.  The  objects  for  which  the  company  is  established  are,  "  the  conveyance  of 
passengers  and  goods  in  ships  or  boats  between  such  places  as  the  company  may 
from  time  to  time  determine,  and  the  doing  aU  such  other  things  as  are  incidental 
or  conducive  to  the  attainment  of  the  above  object." 

4th.  The  liability  of  the  members  is  limited. 

5th.  The  share  capital  of  the  company  is  two  hundred  thousand  pounds,  divided 
into  one  thousand  shares  of  two  hundi-ed  pounds  each. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desii'ous 
of  being  formed  into  a  company,  in  piu-suance  of  this  memorandum  of 
association,  and  we  respectively  agree  to  take  the  number  of  shares  in  the 
capital  of  the  company  set  opposite  our  respective  names. 


Names,  Addre.sses,  and  Descriptions  of  Subscribers. 

Number  of  Shai-es 

taken  by 
each  Subscriber. 

"  1. 

"  9 

John  Jones,  of ,  in  the  county  of ,  merchant. . 

John  Smith,  of ,  in  the  county  of 

200 
25 

"  3. 
"  4. 
"  5. 

Thomas  Green,  of ,  in  the  county  of 

John  Thompson,  of ,  in  the  county  of 

Caleb  White,  of ,  in  the  county  of 

30 
40 
15 

"  6. 

"  7. 

Andrew  Brown,  of ,  in  the  county  of  — 

Caesar  White,  of ,  in  the  county  of 

5 
10 

Total  shares  taken 

325 

Dated  the day  of  ■ 19 — . 

Witness  to  the  above  signatures, 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  London. 


FORM  B. 

Memoeandtjm  and  Articles  of  Association  of  a  Company  limited  by  Guarantee, 
and  not  ha\'ing  a  Share  Capital. 

Memorandum  of  Association. 

1st.  The  name  of  the  company  is  "The  Mutual  London  Marine  Association, 
Limited." 

2nd.  The  registered  office  of  the  company  will  be  situate  in  England. 

3rd.  The  objects  for  which  the  company  is  established  are,  ' '  the  mutual  insiu-ance 
of  ships  belonging  to  members  of  the  company,  and  the  doing  all  such  other  things 
as  are  incidental  or  conducive  to  the  attaiiunent  of  the  above  object." 

4tb.  The  liability  of  the  members  is  limited. 

5th.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of  the 
company  in  the  event  of  its  being  wound  up  while  he  is  a  member,  or  within  one 
year  afterwards,  for  payment  of  the  debts  and  liabilities  of  the  company  contracted 
before  he  ceases  to  be  a  member,  and  the  costs,  charges,  and  expenses  of  winding  up, 
and  for  the  adjustment  of  the  rights  of  the  contributories  among  themselves,  such 
amount  as  may  be  required  not  exceeding  ten  pounds. 


Companies  (Consolidation)  Act,  1908.         Act  of  1908      1615 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desirous  of 
being  formed  into  a  company,  in  pursuance  of  this  memorandum  of  association. 

Names,  Addresses,  and  Descriptions  of  Subscribers. 

1.  John  Jones,  of ,  in  the  county  of ,  merchant. 

2.  John  Smith,  of  — ,  in  the  county  of . 

3.  Thomas  Green,  of ,  in  the  county  of . 

"  4.  John  Thompson,  of ,  in  the  county  of . 

"5.  Caleb  White,  of ,  in  the  county  of . 

6.  Andrew  Brown,  of ,  in  the  county  of . 

7.  Caesar  White,  of ,  in  the  county  of . 

Dated  the day  of 19 — . 

Witness  to  the  above  signatures, 

A.  B.,  No.  18,  Hute  Street,  Clerkenwell,  London. 


Aeticles  of  AssociATiox  to  accompany  preceding  Memoeandum  of  Association. 
Number  of  Members. 

1.  The  company,  for  the  purpose  of  registration,  is  declared  to  consist  of  five 
liundred  members. 

2.  The  directors  hereinafter  mentioned  may,  whenever  the  business  of  the 
association  requires  it,  register  an  increase  of  members. 

Definition  of  Members. 

3.  Eveiy  person  shall  be  deemed  to  have  agreed  to  become  a  member  of  the 
company  who  insures  any  ship  or  share  in  a  ship  in  pursuance  of  the  regulations 
hereinafter  contained. 

General  Meetings. 

4.  The  first  general  meeting  shall  be  held  at  such  time,  not  being  less  than  one 
■month  nor  more  than  three  months  after  the  incorporation  of  the  company,  and  at 
such  place,  as  the  directors  may  determine. 

5.  A  general  meeting  shall  be  held  once  in  every  year  at  such  time  (not  being 
more  than  fifteen  months  after  the  holding  of  the  last  preceding  general  meeting) 
and  place  as  may  be  prescribed  by  the  company  in  general  meeting,  or,  in  default,  at 
such  time  in  the  month  following  that  in  which  the  anniversary  of  the  company's 
incorporation  occurs,  and  at  such  place,  as  the  directors  shall  appoint.  In  default 
of  a  general  meeting  being  so  held,  a  general  meeting  shall  be  held  in  the  month 
next  following,  and  may  be  convened  by  any  two  members  in  the  same  manner  as 
nearly  as  possible  as  that  in  which  meetings  are  to  be  convened  by  the  directors. 

6.  The  above-mentioned  general  meetings  shall  be  calleds ordinary  meetings; 
all  other  general  meetings  shall  be  called  extraordinary. 

7.  The  directors  may,  whenever  they  think  fit.  and  shall,  on  a  requisition  made  in 
writing  by  any  five  or  more  members,  convene  an  extraordinary  general  meeting. 

8.  Any  requisition  made  by  the  members  must  state  the  object  of  the  meeting 
proposed  to  be  called,  and  mu>t  be  signed  by  the  requisitiouists  and  deposited  at 
the  registered  office  of  the  company. 

9.  On  receipt  of  the  requisition  the  directors  shall  forthwith  proceed  to  convene 
a  general  meeting  :  if  they  do  not  proceed  to  cause  a  meeting  to  be  held  within 
twenty-one  days  from  the  date  of  the  requisition  being  so  deposited,  the  requi- 
sitionists  or  any  other  five  members,  may  themselves  convene  a  meeting. 

Proceedings  at  General  Meetings. 

10.  Seven  days'  notice  at  the  least,  specifying  the  place,  the  day,  and  the  hour 
of  meeting,  and  in  case  of  special  business  the  general  nature  of  the  business,  shall 
be  given  to  the  members  in  manner  hereinafter  mentioned,  or  in  such  other  manner, 
if  any,  as  may  be  prescribed  by  the  company  in  general  meeting  ;  but  the  non- 
receipt  of  such  a  notice  by  any  member  shall  not  invalidate  the  proceedings  at  any 
general  meeting. 

5  m2 
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1 1 .  All  business  shall  be  deemed  special  that  is  transacted  at  an  extraordinary 
meeting,  and  all  that  is  transacted  at  an  ordinary  meeting,  with  the  exception  of  the 
consideration  of  the  accounts,  balance  sheets,  and  the  ordinary  report  of  the  directors 
and  aiiditors,  the  election  of  directors  and  other  officers  in  the  place  of  those  retiring 
by  rotation,  aud  the  fixing  of  the  I'emuueration  of  the  auditors. 

12.  No  business  shall  be  transacted  at  any  meeting  except  the  declaration  of 
a  diAddend,  unless  a  quonun  of  members  is  present  at  the  commencement  of  the 
business.  The  quorum  shall  be  ascertained  as  follows  (that  is  to  say),  if  the  members 
of  the  company  at  the  time  of  the  meeting  do  not  exceed  ten  in  number,  the  quorum 
shall  be  five  ;  if  they  exceed  ten  there  shall  be  added  to  the  above  quorum  one  for 
every  five  additional  members  up  to  fifty,  and  one  for  every  ten  additional  members 
after  fifty,  -with  this  limitation,  that  no  quoinun  shall  in  any  case  exceed  thirty. 

13.  If  A\'ithin  one  hour  from  the  time  appointed  for  the  meeting  a  quoinim  of 
members  is  not  present,  the  meeting,  if  convened  on  the  requisition  of  the  members, 
shall  be  dissolved  ;  in  any  other  case  it  shall  stand  adjoiu-ned  to  the  same  day  in 
the  following  week  at  the  same  time  and  place  ;  and  if  at  such  adjourned  meeting  a 
quorum  of  members  is  not  present,  it  shall  be  adjourned  .sine  die. 

14.  The  chairman  (if  any)  of  the  du-ectors  shall  preside  as  chau'man  at  every 
general  meeting  of  the  company. 

16.  If  there  is  no  such  chainnan,  or  if  at  any  meeting  he  is  not  present  at  the 
time  of  holding  the  same,  the  members  present  shall  choose  some  one  of  their 
number  to  be  chainnan  of  that  meeting. 

16.  The  chainnan  may,  with  the  consent  of  the  meeting,  adjourn  the  meeting" 
from  time  to  time  and  fi'om  place  to  place,  but  no  business  shall  be  transacted  at 
any  adjoiuTied  meeting  other  than  the  business  left  unfinished  at  the  meeting  from 
«'hich  the  adjoiu-nment  took  place. 

17.  At  any  general  meeting,  unless  a  poll  is  demanded  bj'-  at  least  three  members, 
a  declaration  by  the  chauTnau  that  a  resolution  has  been  carried,  and  an  entry  to 
that  efit'ect  in  the  book  of  proceedings  of  the  company,  shall  be  conclusive  e'sddence 
of  the  fact,  without  proof  of  the  number  or  proportion  of  the  Azotes  recorded  in 
favour  of  or  against  the  resolution. 

18.  If  a  poll  is  demanded  in  manner  aforesaid,  the  same  shall  be  taken  in  such 
manner  as  the  chairman  directs,  and  the  result  of  the  poll  shall  be  deemed  to  be  the- 
resolution  of  the  meeting  at  which  the  poll  was  demanded. 

Votes  of  Members. 

19.  Every  member  shall  have  one  vote  and  no  more. 

20.  If  anj^  member  is  a  lunatic  tir  idiot  lie  may  vote  bj'  his  committee,  curator 
bonis,  or  other  legal  cura'tor. 

21.  No  member  shall  be  entitled  to  vote  at  any  meeting  iinless  all  moneys  due 
from  him  to  the  company  have  been  paid. 

22.  On  a  poll  votes  may  be  given  either  personally  or  by  proxy.  A  proxy  shall 
be  appointed  in  "vvTiting  under  the  hand  of  the  appointor,  or  if  such  appointor  is  a 
coi-}>oration,  under  its  common  seal. 

23.  No  person  shall  act  as  a  proxy  unless  he  is  a  member,  or  unless  he  is  appointed 
to  act  at  the  meeting  as  proxy  for  a  corporation. 

The  instrument  appointing  him  shall  be  deposited  at  the  registered  office  of  the 
company  not  less  than  forty-eight  hoiirs  before  the  time  of  holding  the  meeting  at 
which  he  proposes  to  vote. 

24.  Any  instrument  appointing  a  proxy  shall  be  in  the  following  form  : — 

Company,  Limited. 

.  of  ,  in  the  county  of  ,  being  a  member  of  the  Company, 

Limited,  hereby  appoint  ,  of  ,  as  my  proxy,  to  vote  for  me  and  on  mj* 

bchalf  at  the  [ordinary  or  exti-aordinary,  us  the  case  may  be']  general  meeting  of  the 

company,  to  be  held  on  the day  of ,  and  at  any  adjournment  thereof. 

Signed  this day  of . 

directors. 

2b.  The  number  of  the  directors,  and  the  names  of  the  first  directors,  shall  be 
determined  bj^  the  subscribers  of  the  memorandiun  of  association. 

20.  Until  directors  are  appointed  the  subscribers  of  the  memorandum  of  associa- 
tion shall  for  all  the  purposes  of  the  Companies  (Consolidation)  Act,  1908,  be  deemed 
to  be  directors. 
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Powers  of  Directors, 

•11.  The  business  of  the  company  shall  be  managed  by  the  directors,  who  may 
exercise  all  such  powers  of  the  company  as  are  not  by  the  Companies  (Consolidation) 
Act,  1908,  or  by  any  statutory  modification  thereof  for  the  time  being  in  force,  or 
by  these  articles,  required  to  be  exercised  by  the  company  in  general  meeting  ;  but 
no  regulation  made  by  the  company  in  general  meeting  shall  invalidate  any  prior 
act  of  the  directors  which  would  have  been  valid  if  that  regulation  had  not  been 
made. 

Election  of  Directors. 

28.  The  directors  shall  be  elected  annually  by  the  company  in  general  meeting. 

Business  of  Compcuuj. 

[Here  insert  Rales  as  to  mode  in  lohich  business  of  hisurance  is  to  be  conducted.'] 

Audit. 

29.  Auditors  shall  be  appointed  and  theii-  duties  regulated  in  accordance  with 
sections  one  hundred  and  twelve  and  one  hundred  and  thirteen  of  the  Companies 
(Consolidation)  Act,  1908,  or  any  statutory  modification  thereof  for  the  time  being 
in  force,  and  for  this  purpose  the  said  sections  shall  have  etfect  as  if  the  word 
"  members  "  were  substituted  for  "shareholders,"  and  as  if  "first  general  meeting  " 
were  substituted  for  "  statutory  meeting." 

Notices. 

30.  A  notice  may  be  given  by  the  company  to  any  member  either  personally,  or 
by  sending  it  by  post  to  him  to  his  registered  address. 

31.  Where  a  notice  is  sent  by  post,  service  of  the  notice  shall  be  deemed  to  be 
effected  by  properly  addi-essing,  prepaying,  and  posting  a  letter  containing  the 
notice,  and  unless  the  contrary  is  proved  to  have  been  effected  at  the  time  at  which 
the  letter  would  be  delivered  in  the  ordinary  course  of  post. 

Names,  Addresses,  and  Descriptions  of  Subscribers. 

"1.  John  Jones,  of ,  in  the  county  of ,  merchant. 

••  2.  John  Smith,  of ,  in  the  county  of . 

"3.  Thomas  Green,  of ,  in  the  county  of . 

"4.  John  Thompson,  of ,  in  the  county  of . 

•'  5.  Caleb  White,  of ,  in  the  county  of . 

"6.  Andrew  Brov^ra,  of ,  in  the  county  of . 

"7.  Caesar  White,  of ,  in  the  county  of . 

Dated  the day  of •,  19—. 

Witness  to  the  above  signatures,  ** 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  London. 


FORM  C. 

Memorandum  and  Articles  of  Association  of   a  Company  limited  by  Guarantee, 
and  having  a  Share  Capital. 

Memorandum  of  Association. 

1st.  The  name  of  the  company  is  "  The  Highland  Hotel  Company,  Limited." 

2nd.  The  registered  office  of  the  company  will  be  situate  in  Scotland. 

3rd.  The  objects  for  which  the  company  is  established  are  "  the  facilitating 
travelling  in  the  Highlands  of  Scotland  by  providing  hotels  and  conveyances  by 
sea  and  by  land  for  the  accommodation  of  travellers,  and  the  doing-  all  such  other 
things  as  are  incidental  or  conducive  to  the  attainment  of  the  above  object. ' ' 

4th.  Tlie  liability  of  the  members  is  limited. 

5th.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of  the 
company  in  the  event  of  its  being  wound  up  while  he  is  a  member,  or  within  one 
year  afterwards,  for  payment  of  the  debts  and  liabilities  of  the  company,  contracted 
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before  he  ceases  to  be  a  member,  and  the  costs,  charges,  and  expenses  of  wiuding-uic 
the  same  and  for  the  adjustment  of  the  rights  of  the  contributories  amongst 
themselves,  such  amount  as  may  be  required,  not  exceeding  twenty  pounds. 

6th.  The  share  capital  of  the  company  shall  consist  of  five"  hundred  thousand 
pounds,  divided  into  five  thousand  shares  of  one  hundred  pounds  each. 

"We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desirotis 
of  being  formed  into  a  company,  in  pursuance  of  this  memorandum  of  asso- 
ciation, and  we  respectively  agree  to  talce  the  number  of  shares  in  the  capital 
of  the  company  set  opposite  our  respective  names. 


Names,  Addresses,  and  Description  of  Subscriber.s. 

Number  of  Shares 

taken  by 
each  Subscriber. 

200 

"  2.  John  Smith,  of ,  in  the  county  of 

25 

"  3.  Thomas  Green,  of ,  in  the  count}-  of 

"  4.  John  Thompson,  of ,  in  the  county  of 

"  5.  Caleb  White,  of ,  in  the  county  of 

30 
40 
15 

"  6.  Andrew  Brown,  of ,  in  the  county  of 

"  7    Csesar  White,  of ,  in  the  county  of 

5 

10 

Total  shaxes  taken 

325 

Dated  the day  of ,  19—. 

Witness  to  the  above  signatui-es, 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  London. 


Articles  of  Association  to  uccompany  preceding  Memorandum  of  Association. 

1.  The  directors  may,  with  the  sanction  of  the  company  in  general  meeting, 
reduce  the  amount  of  shares  in  the  company. 

2  The  directors  may,  with  the  sanc^on  of  the  company  in  general  meeting, 
cancel  any  shares  belonging  to  the  company. 

3.  All  the  articles  of  Table  A.  of  the  Companies  (Consolidation)  Act,  1908, 
shall  be  deemed  to  be  incorporated  with  these  articles,  and  to  apply  to  the  cc>mpany. 

Names,  Addresses,  and  Description  of  Subscribers. 

"1.  John  Jones,  of ,  in  the  county  of ,  merchant. 

"2.  John  Smith,  of ,  in  the  county  of . 

"  3.  Thomas  Green,  of ,  in  the  county  of . 

"4.  John  Thompson,  of ,  in  the  county  of . 

•'  ri.  Caleb  White,  of ,  in  the  county  of . 

"  G.  Andrew  Brown,  of ,  in  the  county  of . 

"7.  Cfesar  White,  of ,  in  the  county  of . 

Dated  the day  of ,  19 — . 

Witness  to  the  above  signatures, 

A.  B.,  No.  13.  Hute  Street,  Clerkenwell,  London. 


FORM  D. 

Memoeandum  and  Aeticles  of  Association  of  an  unlimited  Company  having  a 

Share  Capital. 

Memorandum  of  Association. 

1st.    'The  name  of  the  company  is  "  The  Patent  Stereotype  Company." 
2nd.  The  registered  office  of  the  company  will  be  situate  in  England. 
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3rd.  The  objects  for  which  the  company  is  estabUshed  are  "the  working  of  a 
patent  method  of  founding  and  casting  stereotype  plates,  of  which  method  John 
Smith,  of  London,  is  the  sole  patentee." 

We  the  several  persons  whose  names  are  subscribed,  are  desu-oiis  of  being  formed 
'into  a  company,  in  pursuance  of  this  memorandum  of  association,  and  we  re- 
spectively agree  to  take  the  number  of  shares  in  the  capital  of  the  company  set 
opposite  our  respective  names. 


I    Number  of  Sha:^s 
Names,  Addresses,  and  Description  of  Subscribers.  ^^  eachtubscriber. 


«'  1.  John  Jones,  of ,  in  the  county  of i  ^ 

"  2.  John  Smith,  of ,  in  the  county  of  — — I  ^ 

"  3.  Thomas  Green,  of ,  in  the  county  of ^ 

"  4.  John  Thompson,  of ,  in  the  county  of i  ^ 

"  5.  Caleb  White,  of ,  in  the  county  of  — -     |  - 

"  6.  Andrew  Brown,  of ,  in  the  county  of i  >■ 

"  7.  Abel  Brown,  of ,  in  the  county  of '■ 


Total  shares  taken 1"^ 


Dated  the day  of ,  19—. 

Witness  to  the  above  signatures, 

A.  B.,  No.  20,  Bond  Street,  London. 


Articles  of  Association  to  accompany  the  preceding  Memorandum  of  Association. 

1.  The  share  capital  of  the  company  is  two  thousand  pounds,  divided  into  twenty 
shares  of  one  hundred  pounds  each. 

2  All  the  articles  of  Table  A.  of  the  Companies  (Consolidation)  Act,  1908;  shall 
be  deemed  to  be  incorporated  with  these  articles,  and  to  apply  to  the  company. 

Names,  Addresses,  and  Description  of  Subscribers. 

"1.  John  Jones,  of ,  in  the  county  of ,  merchant. 

"2.  John  Smith,  of ,  in  the  county  of . 

"  3.  Thomas  Green,  of ,  in  the  county  of . 

"4.  John  Thompson,  of ,  in  the  county  of . 

"  5.  Caleb  White,  of ,  in  the  county  of . 

"6.  Andrew  Brown,  of ,  in  the  county  of •- 

"7.  Abel  Brown,  of ,  in  the  county  of . 

Dated  the day  of ,  19—. 

Witness  to  the  above  signatures, 

A.  B.,  No.  20,  Bond  Street,  London. 
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Section  26.  FORM  E.  as  required  by  Part  II.  of  the  Act. 

SujiMAEY  of  Shaee  Capital  and  Shakes  of  the Company,  Limited,  made  up 

to  the day  of ,  19 —  (being  the  fourteenth  day  after  the  date  of  the 

first  ordinary  general  meeting  in  19 — ). 

/  shares  of  £ each. 

Nominal  share  capital  £ divided  into  («)  < 

(  shares  of  £ each. 

Total  nimiber  of  shares  taken  up  («)  to  the day  of  ,  19—  (which  number 

HEEC  must  agi-ee  with  the  total  shown  in  the  list  as  held  by  existing  members) . 

Number  of  shares  issued  subject  to  payment  wholly  in  cash . 

Number  of  shares  issued  as  fully  paid  up  otherwise  than  in  cash . 

Number  of  shares  issued  as  partly  paid  up  to  the  extent  of per  share 

otherwise  than  in  cash . 

(b)  There  has  been  called  up  on  each  of shares  £ . 

There  has  been  called  up  on  each  of shares  £ . 

(b)  There  has  been  called  up  on  each  of shares  £ . 

(c)  Total  amount  of  calls  received,  including  payments  on  application  and 
allotment  £- •. 

Total  amount  (if  any)  agreed  to  be  considered  as  paid  on  shares  which 

have  been  issued  as  fully  paid  up  otherwise  than  in  cash  £ . 

Total  amount  (if  any)  agreed  to  be  considered  as  paid  on shares  which 

have  been  issued  as  partly  paid  up  to  the  extent  of per  share  £ . 

Total  amount  of  calls  unpaid  £ . 

Total  amount  (if  any)  of  sums  paid  by  way  of  commission  in  respect  of  shares 
or  debentures  or  allowed  by  way  of  discount  since  date  of  last  summary 
£ . 

Total  amount  (if  any)  paid  on  (d) shares  forfeited  £ . 

Total  amount  of  shares  and  stock  for  which  share  warrants  are  outstanding 
£ . 

Total  amount  of  share  warrants  issued  and  surrendered  respectively  since 
date  of  last  summary  £ . 

Number  of  shares  or  amount  of  stock  comprised  in  each  share  warrant- . 

Total  amount  of  debt  due  from  the  company  in  respect  of  all  mortgages  and 
charges  which  are  required  (or,  in  the  case  of  a  company  registered  in 
Scotland,  which,  if  the  company  had  been  registered  in  England,  would  be 
required)  to  be  registered  with  the  registrar  of  companies,  or  which  would 
require  registration  if  created  after  the  first  day  of  July  nineteen  hundred 
and  eight  £ . 

Statement  in  the  form  of  a  balance  sheet  made  up  to  the day  of ,  19 — , 

containing  the  particulars   of    the    capital,   liabilities,    and    assets   of    the 
company. 


{a)  When  there  are  shares  of  different  kinds  or  amounts  (f.?.,  Preference  and  Ordinary,  or  \0l. 
or  51.)  state  the  numbers  and  nominal  values  separately. 

(5)  Where  various  amounts  have  been  called  or  there  are  shares  of  different  kinds  state  them 
separately. 

(c)  Include  what  has  been  received  on  forfeited  as  well  as  on  existing  shares. 

{d)  State  the  aggregate  number  of  shares  forfeited  (if  any). 

The  Keturn  must  be  signed  at  the  end  by  the  manager  or  secretary  of  the 
company. 

Presented  for  filing  by . 
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List  of  persons  holding  shares  in  the Company,  Limited,  on  the day  of 

,  19 — ,  and  of  persons  who  have  held  shares  therein  at  any  time  since  the 

date  of  the  last  retiu-n,  showing  their  Names  and  Addresses,  and  an  Account  of 
the  Shares  so  held. 


Names,  Addresses,  and                                Account  of  Shares. 
Occupations.                 i 

JFolio  in 
Regis- 
ter 
Ledger 

con- 
"taining 
parti- 

Sur- 
name. 

Chris-        ., 

^^"^       toss. 
Name.     "*^''°- 

Occu- 
pation. 

*Num- 
berof 
Shares 
held  by 
existing 
Mem- 
bers 
at  date 
of  Re- 
turn. 

tParticulars  of 

Shares  transfeiTtd 

since  the  date  of 

the  last  Return  by 

Persons  who  are 

still  Members. 

Date  of 
Num-    Registra- 
ber.t        tion  of 
Transfer. 

tParticiilars  of 
Shares  transfen-ed 
since  the  date  of 
the  last  Return  by 
Persons  who  hive 
ceased  to  be 
Members. 

Re- 

maibs. 

culars. 

Num- 
ber, t 

Date  of 
Registra- 
tion of 
Transfer. 

1 

1 

*  The  aggregate  number  of  shares  held,  and  not  the  distinctive  numbers,  must  be  stated,  and 
the  column  must  be  added  up  throughout  so  as  to  make  one  total  to  agree  with  that  stated  in  the 
.sTimmary  to  have  been  taken  up. 

t  When  the  shares  aie  of  different  classes  these  columns  may  be  subdivided  so  that  the  number 
of  each  class  held  or  transferred  may  be  shown  separatejy. 

i  The  date  of  registration  of  each  transfer  should  be  given  as  well  as  the  number  of  shares 
transferred  on  each  date.  The  particulars  should  be  placed  opposite  the  name  of  the  transferor 
and  not  opposite  that  of  the  transferee,  but  the  name  of  the  transferee  may  be  in.serted  in  the 
"  Remarks  "  colimin  immediately  opposite  the  particulars  of  each  transfer. 

Names  and  Addresses  of  the  persons  who  are  the  Directors  of  the Limited  on 

the day  of 19—. 


Names. 


Addresses. 


Note. — Banking  companies  must  add  a  list  of  all  their  places  of  business. 

Signature . 

(State  whether  manager  or  secretary)  . 


FORM  F. 

Licence  to  hold  Lands.  Section  20. 

The  Board  of  Trade  hereby  license  the to  hold  the  lands  hereunder  described 

[insert  description  of  lands)  [or  to  hold  lands  not  exceeding  in  the  whole  — —  acres]. 
The  conditions  of  this  licence  are  [_insert  conditions,  if  any'\. 
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Section  181.  FOUETH   SCHEDULE. 

PART  I. 

Oedees  Peonounced  in  Vacation  in  Scotland  which  aee  to  be  Final. 

Orders :  — 
y.  169.  As  to  time  for  proving  claims. 

j-^  As  to  the  attendance  of,  and  production  of  documents  by,  persons  indebted  to,. 

■^^         ■  or  having  property  of,  or  information  as  to  the  affairs  or  property  of,  a  company. 

J,   219  As  to  meetings  for  ascertaining  wishes  of  creditors  or  contributories. 

As  to  summoning  meetings  of  creditors  or  contributories  where  a  compromise- 
is  proposed. 

227.  As  to  the  examination  of  witnesses  in  regard  to  the  property  or  affairs  of  a 

company. 


s.  120. 


PART  II. 

Oedees  Peonounced  in  Vacation  in  Scotland  which  aee  to  take  effect  until 
Reclaiming  Note  disposed  of. 
Orders: — 
ss.  140    142  Restraining  or  permitting  commencement  or  continuance  of  legal  proceedings. 

144,  266,  270,        Appointing  an  official  liquidator  to  fill  a  vacancy,  or  appointing  (except  to  fill 
271.  a  vacancy  caused  by  the  removal  of  a  liquidator  by  the  Court)  a  liquidator  for  a 

ss.  149    18G        winding  up  voluntarily  or  under  supervision. 

202.  Sanctioning  the  exercise  of  any  power  by  an  official  liquidator  other  than  the- 

g    igj_  power  to  appoint  a  law  agent  or  to  sell  property. 

j,    IQ^  Requiring  the  delivery  of  property  or  documents  to  the  official  liquidator. 

y_  l-jQ  As  to  the  arrest  and  detention  of  an  absconding  contributory  and  his  property. 

s    151  fo'  Limiting  the  powers  of  provisional  official  liquidators. 

i,_  jgy  For  continuance  of  winding-up  under  supervision. 


FIFTH  SCHEDULE. 

Section  281  Peovisions  eefeeeed  to  in  Section  281  of  the  Act. 

Provisions  relating  to — 

g_  17  The  conclusiveness  of  certificates  of  incorporation  ; 

s_  72.  Restrictions  on  appointments  or  advertisement  of  directors 

g^  87  Restrictions  on  commencement  of  business  ; 

g,  88.  Returns  as  to  allotments  ; 

g.  G5.  Statutorj'  meetings  ; 

g_  26.  The  particulars  as  to  airectors  and  mortgage  debt  and  the  statement  in  th« 

form  of  a  balance  sheet  in  the  annual  summary  ; 

ss.  112  113.              Ths  appointment  and  remuneration,  and  powers  and  duties,  of  auditors  ; 

a_  82.  Obligations  of  companies  where  no  prospectus  is  issued  ; 

g_  93_  Registration  of  mortgages  and  charges  in  England  and  Ireland  ; 

g   g5_  Filing  of  accounts  of  receiver  and  manager  ; 

g    187  Notice  by  liquidator  in  voluntary  winding-up  of  his  appointment ; 

g    188.  Rights  of  creditors  in  a  voluntary  winding-up  ; 

J,   274.  Requirements  as  to  companies  established  outside  the  United  Kingdom ;  and 

J,   283.  Annual  report  by  Board  of  Trade. 
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SIXTH    SCHEDULE. 

PART  I. 

Enactments  repeaibd. 


Section  286 


Session  and 
Chapter. 


25  &  26  Vict, 
c.  89. 

•27  Vict.  c.  19. 


30  &  31  Vict, 
c.  131. 

32  &  33  Vict, 
c.  19. 

33  &  34  Vict. 
c.  104. 

37  &  38  Vict, 
c.  94. 

38  &  39  Vict. 

c.  77. 

40  &  41  Vict, 
c.  26. 

40  &  41  Vict, 
c.  57. 


42  &  43  Vict, 
c.  76. 

43  Vict.  c.  19. 

46  &  47  Vict. 

c.  30. 

49  Vict.  c.  23. 

50  &  51  Vict, 
c.  43. 


50  &  51  Vict, 
c.  47. 

51  &  52  Vict, 
c.  62. 


Short  Title  of  Act. 


The  Companies  Act,  1862 . .     The  whole  Act 


Extent  of  Repeal. 


The  Companies  Seals  Act, 
1864. 

The  Companies  Act,  1867. . 


The  whole  Act. 
The  whole  Act. 


The  Stannaries  Act,  1869..  |  Sections  twenty-five,  twenty-six,  and 
I      thirty-four. 

The  Joint  Stock  Companies    The  whole  Act. 
Arrangement  Act,  1870.    ; 


Conveyancing 

Act,  1874. 


(Scotland) 


The  Supreme  Court  of  Judi- 
cature Act,  1875. 


Section  fifty- six. 


Section   ten,  so  far  as  relates  to  the 
winding  up  of  companies. 


The  Companies  Act,  1877. .  j  The  whole  Act. 


The  Supreme  Court  of  Judi- 
cature (Ireland)  Act,  1877. 


The  Companies  Act,  1879. . 

The  Companies  Act,  1880. . 

The    Companies     (Colonial 
Registers)  Act,  1883. 

The  Companies  Act,  1886. . 

The  Stannaries  Act,  1887  . . 


The  Trustee  Savings  Banks 
Act,  1887. 

The  Preferential  Payments 
in  Bankruptcy  Act,  1888. 


Sub -section  (1)  of  section  twenty-eight, 
so  far  as  relates  to  the  winding  up 
of  companies. 

The  whole  Act. 


The  whole  Act. 
The  whole  Act. 

The  whole  Act. 

Sections  nine  and  ten  ;  section  thirteen 
from  "Upon  the  winding  up"  to 
the  end  of  the  section  (being  para- 
graph (2)) ;  and  section  thirty-one. 

Section  three. 


Sections  one,  two,  and  three,  so  far  as 
they  relate  to  companies. 


1624 


Appendix. 


Session  and 
Chapter. 


52  &  53  Vict, 
c.  42. 

52  &  53  Vict, 
c.  60. 


53  &  54  Vict, 
c.  62. 


53  &  54  Vict. 
c.  63. 

53  &  54  Vict. 
c.  64. 

56  &  57  Vict. 

c.  58. 

60' &  61  Vict. 
c.  19. 


61  &  62  Vict, 
c.  26. 

63  &  64  Vict, 
c.  48. 

7      Edw.     7, 
c.  24. 

7      Edw.     7, 
c.  50. 

8'     Edw.     7, 
c.  12. 


Short  Title  of  Act. 


The  Revenue  Act,  1889     . , 


Extent  of  Repeal. 


The  Preferential  Payments 
in  Bankruptcy  (Ireland) 
Act,  1889. 

The  Companies  (Memo- 
randum of  Association) 
Act,  1890. 

The  Companies  (Windmg-     The  whole  Act. 
up)  Act,  1890. 

The  Directors  Liability  Act,  |  The  whole  Act. 
1890. 

The  Companies  (Winding-  !  The  whole  Act. 
up)  Act,  1893.  ! 

The  Preferential  Payments    The  whole  Act. 
in   Banki-uptcy    Amend- 
ment Act,  1897. 


Section  eighteen. 

Section  four,  so  far  as  relates  to  com- 
panies. 

The  whole  Act. 


The  Companies  Act,  1898.. 


The  whole  Act. 


The  Companies  Act,  1900. .  j  The  whole  Act. 

] 
The   Limited    Partnerships  1  Sub-section  (4)  of  section  six. 
Act,  1907.  I 


The  Companies  Act.  1907. . 
The  Companies  Act,1908  .. 


The  whole  Act. 
The  whole  Act. 


PART    IL 

Section  286.  ^jj  Act  to  eegulate  Joint  Stock  Banks  in  England  (7  &  8  Vict.  c.  113),  s.  47. 

Existing  com-       Every  company  of  more  than  six  persons  established  on  the  sixth  day  of  May 

panics  to  have   one  thousand  eight  hundred  and  forty-four,  for  the  purpose  of  carrying  on  the 

the  powers  of    trade  or  business  of  bankers  within  the  distance  of  sixty-five  miles  from  London, 

suing  and  and  not  within  the  provisions  of  the  Act  passed  in  the  session  of  the  seventh  and 

being  sued.        eighth  years  of  Queen  Victoria,  chapter  one  hundred  and  thirteen,  intituled  "An 

Act  to  regulate  Joint  Stock  Banks  in  England,"  shall  have  the  same  powers  and 

privileges  of  suing  and  being  sued  in  the  name  of  any  one  of  the  public  officers 

of  such  co-partnership  as  the  nominal  plaintiff,  petitioner,  or  defendant  on  behalf 

of  such  co-partnership ;  and  all  judgments,  decrees,  and  orders  made  and  obtained 

in  any  such  suit  may  be  enforced  in  like  maimer  as  is  provided  with  respect  to 

such  companies  carrying  on  the  said  trade  or  business  at  any  place  in  England 


Companies  (Consolidation)  Act,  1908.         Act  of  1908      1625 

exceeding  the  distance  of  sixty-five  miles  from  London  under  the  provisions  of 
the  Country  Bankers  Act,  1826,  provided  that  such  first -mentioned  company  shall 
make  out  and  deliver  from  time  to  time  to  the  Commissioners  of  Inland  Revenue 
the  several  accounts  or  returns  required  by  the  last-mentioned  Act,  and  all  the 
proAdsious  of  the  last-recited  Act  as  to  such  accounts  or  returns  shall  be  taken 
to  apply  to  the  accounts  or  retiu-us  so  made  out  and  delivered  by  such  first- 
mentioned  companies  as  if  they  had  been  originally  included  in  the  provisions 
of  the  last-recited  Act. 

The  Joint  Stock  Banking  Companies  Act,  1857. 

Paet  of  s.  12. 

Notwithstanding  anything  contained  in  any  Act  passed  in  the  Session  holden  Power  to  form 
in  the   seventh   and    eighth   years   of  Queen  Victoria,  chapter   one    hundi-ed  and  banking  part- 
thirteen,  and  intituled  "  An  Act  to  regulate  Joint  Stock  Banks  in  England,"  or  nerships  of 
in  any  other  Act,  it  shall  be  lawful  for  any  number  of  persons,  not  exceeding  ten  persons, 
ten.  to  cany  on  in  partnership  the  business  of  banking,   in  the  same  manner  and 
upon  the  same  conditions  in  aU  respects  as  any  company  of  not  more  than  six  persons 
covdd  before  the  passing  of  the  Joint  Stock  Banking  Companies  Act,   1857,  have 
carried  on  such  business. 

Note  on  Capital  Duty. 

By  sect.  112  of  the  Stamp  Act,  1891,  a  statement  of  the  amount  which  is  to  form 
the  nominal  share  capital  of  any  company  to  be  registered  with  limited  liability 
shall  be  delivered  to  the  registrar  of  joint  stock  companies  in  England,  Scotland, 
or  Ireland,  and  a  statement  of  the  amount  of  any  increase  of  registered  capital  of 
any  company  now  registered  or  to  be  registered  with  limited  liability  shall  be 
delivered  to  the  said  registrar,  and  every  such  statement  shall  be  charged  with  an 
((d  valorem  stamp  duty  of  2.v.  for  every  100/.,  and  any  fraction  of  100/.  over  any 
multiple  of  100/.  of  the  amount  of  such  capital  or  increase  of  capital  as  the  case 
mav  be. 

By  the  Finance  Act,  1899  (62  &  6;i  Vict.  c.  9),  s.  7,  5.s.  is  substituted  for  2s.  as 
the  ad  valorem  stamp  duty  by  sects.  112  and  113  of  the  Stamp  Act,  1891. 

Sect.  12  of  the  Finance  Act,  1896  (59  &  60  Vict.  c.  28),  extends  the  provisions  of 
sect.  113  of  the  Stamp  Act,  1891,  to  certain  other  coi-porations  and  companies. 

The  Revenue  Act,  1903  (3  Edw.  7,  c.  46),  a.  5,  provides  that  the  statement  of  the 
amount  of  any  increase  of  registered  capital  of  any  company  registered  under  the 
Companies  Acts,  1862  to  1900,  which  is  required  by  sect.  112  of  the  Stamp  Act, 
1891,  to  be  delivered  to  the  registrar  of  joint  stock  companies,  shall  be  delivered, 
duly  stamped  with  the  duty  charged  thereon,  within  fourteen  days  after  the  passing 
of  the  resolution  by  which  the  registered  capital  is  increased. 

In  Aft.-GeiK  v.  Anglo- Argenthie  'Traitiivays  Co.,  Ltd.,  (19(\9)  1  K.  B.  677,  the 
company  had  passed  a  special  resolution  authorizing  the  directors  to  increase  the 
capital  by  a  sum  not  exceeding  5,000,000/.  by  the  creation  and  issue  from  time  to 
time  of  new  ordinary  shares  of  5/.  each,  and  it  was  held  that  the  whole  of  such 
5,000,000/.  was  chargeable  with  ad  valorem,  duty  as  an  increase  of  registered  capital, 
though  in  fact  the  directors  had,  pursuant  to  the  resolution,  only  created  and  issued 
capital  to  the  amount  of  2,000,000/.  The  grounds  on  which  the  learned  judge 
(Channell,  J.)  arrived  at  this  conclusion  appear  to  be  based  on  a  complete  misappre- 
hension of  the  scheme  of  operation  of  the  Companies  Act,  1862,  in  regard  to  a 
company's  capital.  The  learned  judge  appears  to  have  thought  that  the  capital  of 
a  company  was  not  a  mass  of  shares  created  and  existing,  but  merely  a  figure 
denoting  the  maximum  beyond  which  the  company  might  not  go.  It  is  submitted 
that  this  is  not  the  correct  view,  and  that  a  company's  capital  is  not  increased  until 
it  is  brought  into  actual  existence,  and  that  a  mere  authority  to  increase  does  not 
operate  as  an  increase  until  that  authority  is  exercised.     See  CamphclVn  Catte,  9  Ch.  1. 
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S.  2  of 
Assurance 
Act,  1870. 
Companies 
to  which  Act 
applies. 


THE  ASSURANCE  COMPANIES  ACT,  1909. 

9  Edw.  7,  c.  49. 

An  Act  to  consolidate    and  amend   and   extend  to   other  Companies 
carrying  on  Assurance  or  Insurance  business  the  Law  relating 
to  Life  Assurance  Companies,  and  for  other  purposes  connected 
therewith. 
Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

Companies  to  which  Act  applicK. 

1.  This  Act  shall  apply  to  all  persons  or  bodies  of  persons,  whether  corporate  or 
unincorporate,  not  being  registered  under  the  Acts  relating  to  friendly  societies  or  to 
trade  unions  (which  persons  and  bodies  of  persons  are  hereinatter  referred  to  as  assurance 
companies),  whether  established  before  or  after  the  commencement  of  this  Act  and 
whether  established  within  or  without  the  United  Kingdom,  who  carry  on  within 
the  United  Kingdom  assurance  business  of  all  or  any  of  the  following  classes  :  — 

(a)  Life  assurance  business ;  that  is  to  say,  the  issue  of,  or  the  undertaking  of 

liability  imder,  policies  of  assiu-ance  upon  human  life,  or  the  granting  of 
annuities  upon  human  life  ; 

(b)  Fire  insurance  business :  that  is  to  say,  the  issue  of,  or  the  undertaking  of 

liability  under,  policies  of  insurance  against  loss  by  or  incidental  to  fire ; 

(c)  Accident  insurance  business  ;  that  is  to  say,  the  issue  of,  or  the  undertaking 

of  liability  under,  policies  of  insurance  upon  the  happening  of  personal 
accidents,  whether  fatal  or  not,  disease,  or  sickness,  or  any  class  of  personal 
accidents,  disease,  or  sickness ; 

(d)  Employers'  liability  insurance  business  ;  that  is  to  say,  the  issue  of,  or  the 

undertaking  of  liability  under,  policies  insuring  employers  against  liability 
to  pay  compensation  or  damages  to  workmen  in  their  employment ; 

(e)  Bond  investment  business ;  that  is  to  say,  the  business  of  issuing  bonds  or 

endowment  certificates  by  which  the  company,  in  return  for  subscriptions 
payable  at  periodical  intervals  of  two  months  or  less,  contract  to  pay  the 
bondholder  a  sum  at  a  future  date,  and  not  being  life  assurance  business 
as  hereinbefore  defined ; 
subject  as  respects  any  class  of  assurance  business  to  th.e  special  provisions  of  this 
Act  relating  to  business  of  that  class : 

A  company  registered  under  the  Companies  Acts  which  transacts  assurance 
business  of  any  such  class  as  aforesaid  in  any  part  of  the  world  shall  for  the  pur- 
poses of  this  provision  be  deemed  to  be  a  company  transacting  such  business  within 
the  United  Kingdom. 


S.  2  of  1870. 
Deposit. 


General. 

2. — (1)  Everj--  assurance  company  shall  deposit  and  keep  deposited  with  the 
Paymaster- General  for  and  on  behalf  of  the  Supreme  Court  the  sum  of  twenty 
thousand  pounds. 

(2)  The  svim  so  deposited  shall  be  invested  by  the  Paymaster-General  in  such  of 
the  securities  usually  accepted  by  the  Court  for  the  investment  of  funds  placed 
under  its  administration  as  the  company  may  select,  and  the  interest  accruing  due 
on  any  such  securities  shall  be  paid  to  the  company. 

(3)  The  deposit  may  be  made  by  the  subscribers  of  the  memorandum  of  asso- 
ciation of  the  company,  or  any  of  them,  in  the  name  of  the  proposed  company, 
and,  upon  the  incorporation  of  the  company,  shall  be  deemed  to  have  been  made  by, 
and  to  be  part  of  the  assets  of,  the  company,  and  the  registrar  Khali  not  issue  a 
certificate  of  incorporation  of  the  company  until  the  deposit  has  been  made. 

(4)  Where  a  company  carries  on,  or  intends  to  carry  on,  assurance  business  of  more 
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than  one  class,  a  separate  sum  of  twenty  thousand  pounds  shall  be  deposited 
;md  kept  deposited  under  this  section  as  respects  each  class  of  business,  and  the 
deposit  made  in  respect  of  any  class  of  business  in  respect  of  which  a  separate 
assurance  fund  is  required  to  be  kept  shall  be  deemed  to  form  part  of  that  fund,  and 
-.ill  interest  accruing  due  on  any  such  deposit  or  the  securities  in  which  it  is  for  the 
time  being  invested  shall  be  carried  by  the  company  to  that  fund. 

(5)  The  Paymaster-General  shall  not  accept  a  deposit  except  on  a  warrant  of  the 
Board  of  Trade. 

(6)  The  Board  of  Trade  may  make  rules  with  respect  to  applications  for  warrants, 
the  payment  of  deposits,  and  the  investment  thereof  or  dealing  therewith,  the 
deposit  of  stocks  or  other  securities  in  lieu  of  money,  the  payment  of  the  interest  or 
dividends  from  time  to  time  accruing  due  on  any  securities  in  which  deposits  are  for  the 
time  being  invested,  and  the  withdrawal  and  transfer  of  deposits,  and  the  rules  so 
made  shall  have  effect  as  if  they  wei-e  enacted  in  this  Act,  and  shall  be  laid  before 
Parliament  as  soon  as  may  be  after  they  are  made. 

(7)  This  section  shall  apply  to  an  assurance  company  registered  or  having  its 
head  office  in  Ireland,  subject  to  the  following  modifications :  — 

References  to  the  Supreme  Court  shall  be  construed  as  references  to  the 
Supreme  Court  of  Judicature  in  Ireland,  and  references  to  the  Paymaster- 
General  shall  be  construed  as  references  to  the  Accountant-General  of  the 
last-mentioned  Court. 

3. — (1)  In  the  case  of  an  assurance  company  transacting  other  business  besides 
that  of  assurance  or  transacting  more  than  one  class  of  assurance  business,  a  separate 
account  shall  be  kept  of  all  receipts  in  respect  of  the  assurance  business  or  of  each 
class  of  assurance  business,  and  the  receipts  in  respect  of  the  assurance  business,  or, 
in  the  case  of  a  company  carrying  on  more  than  one  class  uf  assurance  business,  of 
each  class  of  business,  shall  be  carried  to  and  form  a  separate  assurance  fund  with 
an  appropriate  name  : 

Provided  that  nothing  in  this  section  shall  require  the  investments  of  any  such 
fund  to  be  kept  separate  from  the  investments  of  any  other  fund. 

(2)  A  fund  of  any  particular  class  shall  be  as  absolutely  the  security  of  the  policy 
holders  of  that  class  as  though  it  belonged  to  a  company  carrying  on  no  other 
business  than  assurance  business  of  that  class,  and  shall  not  be  liable  for  any  con- 
tracts of  the  company  for  which  it  would  not  have  been  liable  had  the  business  of 
the  company  been  only  that  of  assurance  of  that  class,  and  shall  not  be  applied, 
directly  or  indirectly,  for  any  purposes  other  than  those  of  the  class  of  business  to 
which  the  fund  is  applicable. 

4.  Every  assurance  comj^any  shall,  at  the  expiration  of  each  financial  year  of  the 
company,  prepare — 

(a)  A  revenue  account  for  the  year  in  the  form  or  forms  set  forth  in  the  First 

Schedule  to  this  Act  and  applicable  to  the  class  or  classes  of  assurance 
business  carried  on  by  the  company  ; 

(b)  A  profit  and  loss  account  in  the  form  set  forth  in  the  Second  Schedule  to  this 

Act,  except  where  the  company  carries  on  assurance  business  of  one  class 
only  and  no  other  business ;  ^ 

(c)  A  balance  sheet  in  the  form  set  forth  in  the  Third  Schedule  to  this  Act. 

5. — (1)  Every  assurance  company  shall,  once  in  every  five  years,  or  at  such  shorter 
intervals  as  may  be  prescribed  by  the  instrument  constituting  the  companj^,  or  by 
its  regulations  or  byelaws,  cause  an  investigation  to  be  made  into  its  financial  con- 
dition, including  a  vahiation  of  its  liabilities,  by  an  actuary,  and  shall  cause  an 
abstract  of  the  report  of  such  actuary  to  be  made  in  the  form  or  forms  set  forth  in 
the  Fourth  Schedule  to  this  Act  and  applicable  to  the  class  or  classes  of  assurance 
business  carried  on  by  the  company. 

(2)  The  foregoing  provisions  of  this  section  shall  also  apply  whenever  at  any  other 
time  an  investigation  into  the  financial  condition  of  an  assurance  company  is  made 
with  a  view  to  the  distribution  of  profits,  or  the  results  of  which  are  made  public. 

6.  Every  assurance  company  shall  prepare  a  statement  of  its  assurance  business 
at  the  date  to  which  the  accounts  of  the  company  are  made  up  for  the  purposes  of 
iiny  such  investigation  as  aforesaid  in  the  form  or  forms  set  forth  in  the  Fifth 
Schedule  to  this  Act  and  applicable  to  the  class  or  classes  of  assurance  business 
carried  on  by  the  company  :  Provided  that,  if  the  investigation  is  made  annually  by 
any  company,  the  company  may  prepare  such  a  statement  at  any  time,  so  that  it  be 
made  at  least  once  in  every  five  years. 


S.  4  of  1870. 
Separation 
of  funds. 


S.  .3  of  1870. 
Accounts 
and  balance 
sheets. 


S.  70  of  IS70. 
Actuarial 
report  and 
abstract. 


S.  8  of  1870. 
Statement 
of  assurance 
business. 
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S.  5  of  1870. 
Deposit  of 
arcounts.  iSrc. 
with  Board 
of  Trade. 


8  Edw.  7, 
c.  69. 

S.  6  of  1870. 
Right  of  share- 
holders, &c.  to 
copies  of 
accounts,  &C. 
Audit  of 
accounts. 
8  i;  9  Vict.  c.  16. 


S.  7  of  1870. 
List  of 
shareholders. 


S.  13  of  1870. 
Deed  of 
settlement. 


Publication  of 
authorized,  siih- 
.sciibed,  and 
paid  up  capitiil. 

S.  14  of  1870. 
Amalgamation 
or  transfer. 

p.  538 


7. — (1)  Every  accouut,  balance  sheet,  abstract,  or  statement  hereinbefore  required 
to  be  made  shall  be  printed,  and  four  copies  thereof,  one  of  which  shall  be  signed  by 
the  chairman  and  two  directors  of  the  company  and  by  the  principal  officer  of  the 
company  and,  if  the  company  has  a  managing  director,  by  the  managing  director, 
shall  be  deposited  at  the  Board  of  Trade  within  six  months  after  the  close  of  the 
period  to  which  the  account,  balance  sheet,  abstract,  or  statement  relates  :  Provided 
that,  if  in  any  case  it  is  made  to  appear  to  the  Board  of  Trade  that  the  circum- 
stances are  such  that  a  longer  period  than  six  months  should  be  allowed,  the  Board 
may  extend  that  period  by  such  period  not  exceeding  three  months  as  they  think  fit. 

(2)  The  Board  of  Trade  shall  consider  the  accounts,  balance  sheets,  abstracts,  and 
statements  so  deposited,  and,  if  any  such  account,  balance  sheet,  abstract,  or 
statement  appears  to  the  Board  to  be  inacciu'ate  or  incomplete  in  any  respect,  the 
Board  shall  coimnunicate  with  the  company  with  a  view  to  the  correction  of  any 
such  inaccuracies  and  the  supply  of  deficiencies. 

(3)  There  shall  be  deposited  with  every  revenue  account  and  balance  sheet  of  a 
company  any  report  on  the  affairs  of  the  company  submitted  to  the  shareholders  or 
policy  holders  of  the  company  in  respect  of  the  financial  year  to  which  the  account 
and  balance  sheet  relates. 

(4)  Wliere  an  assui-ance  company  registered  under  the  Companies  Acts  in  any 
year  deposits  its  accounts  and  balance  sheet  in  accordance  wdth  the  provisions  of 
this  section,  the  company  may,  at  the  same  time,  send  to  the  registrar  a  copy  of 
such  accounts  and  balance  sheet ;  and,  where  such  copy  is  so  sent,  it  shall  not  be 
necessary  for  the  company  to  send  to  the  registrar  a  statement  in  the  form  of  a 
balance  sheet  as  required  by  sub-section  (3)  of  section  twenty-six  of  the  Companies 
(Consolidation)  Act,  1908,  and  the  copy  of  the  accounts  and  balance  sheet  so  sent 
shall  be  dealt  witli  in  all  respects  as  if  it  were  a  statement  sent  in  accordance  with 
that  sub- section. 

8.  A  printed  copy  of  the  last -deposited  accounts,  balance  sheet,  abstract,  or 
statement,  shall  on  the  application  of  any  shareholder  or  policy  holder  of  the 
company  be  forwarded  to  him  by  the  company  by  post  or  otherwise. 

9.  Where  the  accounts  of  an  assurance  companj-  are  not  subject  to  audit  in 
accordance  with  the  provisions  of  the  Companies  (Consolidation)  Act,  1908,  or  the 
Companies  Clauses  Consolidation  Act,  1845,  relating  to  audit,  the  accounts  of  the 
company  shall  be  audited  annually  in  such  manner  as  tlie  Board  of  Trade  may 
prescribe,  and  the  regidations  made  for  the  purpose  may  apply  to  any  such  company 
the  provisions  of  the  Comparues  (Consolidation)  Act,  1908,  relating  to  audit,  subject 
to  such  adaptations  and  modifications  as  may  appear  necessary  or  exx^edient. 

10.  Every  assurance  company  which  is  not  registered  under  the  Companies  Acts, 
or  which  has  not  incorporated  in  its  deed  of  settlement  section  ten  of  the  Companies 
Clauses  Consolidation  Act,  1845,  shall  keep  a  "Shareholders'  Address  Book,"  in 
accordance  with  the  provisions  of  that  section,  and  shall,  on  the  application  of  any 
shareholder  or  policy  holder  of  the  company,  furnish  to  him  a  copy  of  such  book, 
on  payment  of  a  sum  not  exceeding  sixpence  for  every  hundred  words  required  to 
be  copied. 

11.  Every  assurance  company  which  is  not  registered  under  the  Companies  Acts 
shall  cause  a  sufficient  number  of  copies  of  its  deed  of  settlement  or  other  instru- 
ment constituting  the  company  to  be  printed,  and  shall,  on  the  application  of  any 
shareholder  or  pohcy  holder  of  the  company,  furnish  to  him  a  copy  of  such  deed  of 
settlement  or  other  instrument  on  payment  of  a  sum  not  exceeding  one  shilling. 

12.  Where  any  notice,  advertisement,  or  other  official  publication  of  an  assurance 
company  contains  a  statement  of  the  amount  of  the  authorized  capital  of  the  com- 
pany, the  publication  .shall  also  contain  a  statement  of  the  amount  of  the  capital 
which  has  been  subscribed  and  the  amount  paid  up. 

13.  — (1)  "Wliere  it  is  intended  to  amalgamate  two  or  more  assurance  companies, 
or  to  transfer  the  assurance  business  of  any  class  from  one  assurance  company  to 
another  company,  the  directois  of  any  one  or  more  of  such  companies  may  apply  to 
the  Ccurt,  by  petition,  to  sanction  the  proposed  arrangement. 

(2)  The  Court,  after  hearing  the  directors  and  other  persons  whom  it  considers 
entitled  to  be  heard  upon  the  petition,  may  sanction  the  arrangement  if  it  is  satisfied 
that  no  sufficient  objection  to  the  arrangement  has  been  established. 

(3)  Before  any  such  application  is  made  to  the  Court — 

(a)  notice  of  the  intention  to  make  the  application  shall  be  published  in  the 
Gazette;  and 
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(h)  a  statement  of  the  nature  of  the  amalgamation  or  transfer,  as  the  case  may 
be,  together  with  an  abstract  containing  the  material  facts  embodied  m 
the  agreement  or  deed  under  which  the  amalgamation  or  transfer  is 
proposed  to  be  efPected,  and  copies  of  the  actuarial  or  other  reports  upon 
which  the  agreement  or  deed  is  founded,  includiug  a  report  by  an  inde- 
pendent actuary,  shall,  unless  the  Court  otherwise  directs,  be  transmitted 
to  each  policy  holder  of  each  company  in  manner  provided  by  section 
one  hundred  and  thirty-six  of  the  Companies  Clauses  Consolidation  Act, 
1845,  for  the  transmission  to  shareholders  of  notices  not  requiring  t>  be 
served  personally :  Provided  that  it  shall  not  be  necessary  to  transmit 
such  statement  and  other  documents  to  policy  holders  other  than  life, 
endowment,  sinking  fund,  or  bond  investment  policy  holders,  nor  in  the 
case  of  a  transfer  to  such  policy  holders  if  the  business  transferred  is  not 
life  assurance  business  or  bond  investment  business  ;  and 
(c)  the  agreement  or  deed  under  which  the  amalgamation  or  transfer  is  effected 
shall  be  open  for  the  inspection  of  the  policy  holders  and  shareholders 
at  the  offices  of  the  companies  for  a  period  of  fifteen  days  after  the 
publication  of  the  notice  in  the  Gazette. 
(4)  No  assurance  company  shall  amalgamate  with  another,  or  transfer  its  busi- 
ness to  another,  unless  the  amalgamation  or  transfer  is  sanctioned  by  the  Court  in 
accordance  with  this  section. 

14.  Where  an  amalgamation  takes  place  between  any  assurance  companies,  or   S.  15  of  1870. 
where  any  assurance  business  of  one  such  company  is  transferred  to  another  com-    Statements. 
l)any,  the  combined  company  or  the  purchasing  company,  as  the  case  may  be,   in  case  of 
shall,  within  ten  days  from  the  date  of  the  completion  of  the  amalgamation  or   amalgama- 
transfer,  deposit  with  the  Board  of  Trade —  tion  or 

(a)  certified  copies  of  statements  of  the  assets  and  liabilities  of  the  companies  transfer. 

concerned  in  such  amalgamation  or  tran.sfer,  together  with  a  statement  of 
the  nature  and  terms  of  the  amalgamation  or  transfer ;  ami 

(b)  a  certiiied  copy  of  the  agreement  or  deed  under  which  the  amalgamation  or 

transfer  is  effected  :  and 

(c)  certified  copies  of  the  actuarial  or  other  reports  upon  which  that  agreement 

or  deed  is  founded  ;  and 

(d)  a  declaration   under  the  hand  of  the  chairman  of  each  company,   and  the 

principal  officer  of  each  company,  that  to  the  best  of  their  belief  every 
payment  made  or  to  be  made  to  any  person  whatsoever  on  account  of  the 
amalgamation  or  transfer  is  therein  tuUy  set  fortl^^,  and  that  no  other 
payments  beyond  those  set  forth  have  been  made  or  are  to  be  made  either 
in  money,  policies,  bonds,  valuable  securities,  or  other  property  by  or  with 
the  knowledge  of  any  parties  to  the  amalgamation  or  transfer. 

15.  The  Court  may  order  the  whiding  up  of  an  assurance  company,  in  accord-    S.  21  of  187<». 
auce  with  the  Companies  (Consolidation)  Act,  1908,  and  the  provisions  of  that  Act   Special  pro- 
shaU  apply  accordingly,  subject,  however,  to  the  following  modification  : —  visions  as  to 

The  company  may  be  ordered  to  be  wound  up  on  the  petition  of  ten  or  more  winding  up 
policy  holders  owning  policies  of  an  aggregate  value  of  not  less  than  ten   of  assurance 
thousand  pounds :  companies. 

Provided  that  such  a  petition  shall  not  be  presented  except  by  the  leave 
of  the  Court,  and  leave  shall  not  be  granted  until  a  j^rimd  facie  case  has 
been  established  to  the  satisfaction  of  the  Court,  and  until  security  for 
costs   for   such    amount   as   the    Court   may    think   reasonable   has    been 
given. 
16.— (1)  Where  the  assurance  business  or  any  part  of  the  assurance  business  of   S.  4  of  18r.^- 
an  assurance  company  has  been  transferred  to  another  company  under  an  arrange-    Winding  ujd 
ment  in  pursuance  of  which  the  first-mentioned  company  (in  this  section  called  the   of  subsidiaiy 
subsidiary  company)  or  the  creditors  thereof  has  or  have  claims  against  the  com-    companies, 
pany  tow'hich  such  transfer  was  made  (in  this  section  called  the  principal  company;, 
then,  if  the  piincipal  company  is  being  wound  up  by  or  under  the  supervision  of 
the  Court,  the  Court  shall  (subject   as  hereinafter  mentioned)  order  the  subsidiary 
company  to  be  wound  up  in  conjunction  with  the  principal  company,  and  may  by 
the  same  or  any  subsequent  order  appoint  the  same  person  to  be  lic[uidator  for  tht- 
two  companies,  and  make  provision  for  sufh  other  matters  as  may  seem  to  the 
Court  necessary,  with  a  view  to  the  companies  being  wound  up  as  if  they  were  one 
company. 
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S.  5  of  1872. 
Valuation  of 
unnuities  and 
policies. 


S.  22  of  1870. 
Power  to  Court 
to  reduce  con- 
tracts. 

E-^tension  of 
8Edw.  7,  n.  69, 
».  274.  to  all 
assurance  com- 
panies estab- 
lished outside 
the  United 
Kingdom. 
8.  22  of  1870. 
Custody  and 
inspection  of 
documents 
dejKJsittd  with 
Boaxd  of  Trade. 

S.  17  of  1870. 
Kvidence  of 
documents. 


S.  9  of  1870. 
AKemtion 


(2)  The  commencement  of  the  winding  up  of  the  principal  company  shall,  save  as 
otherwise  ordered  by  the  Court,  he  the  commencement  of  the  winding  up  of  the 
subsidiary  company. 

(3)  In  adjusting  the  rights  and  liabilities  of  the  members  of  the  several  (com- 
panies between  themselves,  the  Court  shall  have  regard  to  the  constitution  of  the 
companies,  and  to  the  arrangements  entered  into  between  the  companies,  in  the 
same  manner  as  the  Court  has  regard  to  the  rights  and  liabilities  of  different  classes 
of  contributories  in  the  case  of  the  v/inding  up  of  a  single  company,  or, as  near 
thereto  as  circumstances  admit. 

(4)  Where  any  company  alleged  to  be  subsidiary  is  not  in  process  of  being  wound 
up  at  the  same  time  as  the  principal  company  to  which  it  is  subsidiary,  the  Court 
shall  not  direct  the  subsidiary  company  to  be  wound  up  unless,  after  hearing  all 
objections  (if  any)  that  may  be  urged  by  or  on  behalf  of  the  company  against  its 
being  wound  up,  the  Court  is  of  opinion  that  the  company  is  subsidiary  to  tin- 
principal  company,  and  that  the  winding  up  of  the  company  in  conjunction  with 
the  principal  company  is  just  and  equitable. 

(5)  An  application  may  be  made  in  relation  to  the  winding  up  of  any  subsidiary 
comp.sny  in  conjunction  with  a  principal  company  by  any  creditor  of,  or  person 
interested  in.  the  principal  or  subsidiary  company. 

(6)  Where  a  company  stands  in  the  relation  of  a  principal  company  to  one  com- 
pany, and  in  the  relation  of  a  subsidiary  company  to  some  other  company,  or  where 
there  are  several  companies  standing  in  the  relation  of  subsidiary  companies  to  one 
principal  company,  the  Court  may  deal  with  any  number  of  such  companies 
together  or  in  separate  groups,  as  it  thinks  most  expedient,  upon  the  principle^  laid 
down  in  this  section. 

17.- — ;1)  Where  an  assurance  company  is  being  wound  up  by  the  Court,  or  sub- 
ject to  the  supervision  of  the  Court,  or  voluntarily,  the  value  of  a  policy  of  any 
class  or  of  a  liability  under  such  a  policy  requiring  to  be  valued  in  such  winding  up 
shall  be  estimated  in  manner  applicable  to  policies  and  liabilities  of  that  class  pro- 
vided by  the  Sixth  Schedule  to  this  Act. 

(2)  The  rules  in  the  Sixth  and  Seventh  Schedules  to  this  Act  shall  be  of  the  .same 
force,  and  ma}''  be  repealed,  altered,  or  amended,  as  if  they  were  rules  made  in  pur- 
suance of  .section  two  hundred  and  thirty-eight  of  the  Companies  (Consolidation) 
Act,  1908,  and  rules  may  be  made  under  that  section  for  the  purpose  of  carrying 
into  effect  the  provisions  of  this  Act  with  respect  to  the  winding  up  of  assurance 
companies. 

18.  The  Court,  in  the  ca.se  of  an  a.ssurance  com.pany  which  has  been  proved  to  be 
unable  to  pay  its  debts,  may,  if  it  thinks  fit,  reduce  the  amount  of  the  contracts  of 
the  company  upon  .such  terms  and  subject  to  such  conditions  as  the  Court  thinks 
just,  in  place  of  making  a  winding-up  order. 

19.  Section  two  hundred  and  seventy-four  of  the  Companies  (Consolidation;  Act. 
1908  (which  contains  provisious  as  to  companies  incorporated  outside  the  United 
Kingdom)  shall  apply  to  every  as.surance  company  constituted  outside  the  United 
Kingdom  which  carries  on  assurance  business  mthin  the  United  Kingdom,  whether 
incorporated  or  not. 

20.  The  Board  of  Trade  may  direct  any  documents  deposited  with  them  under 
this  Act,  or  certified  copies  thereof,  to  be  kept  by  the  registrar  or  by  any  other 
officer  of  the  Board  of  Trade  ;  and  any  such  documents  aud  copies  shall  be  open  to 
inspection,  and  copies  thereof  may  be  procured  by  any  person  on  payment  of  such 
fees  as  the  Board  of  Trade  may  direct. 

21.— (1)  Every  document  deposited  under  this  Act  with  the  Board  of  Trade,  ami 
certified  by  the  registrar  or  by  any  per.«on  appointed  in  that  behalf  by  the  President 
of  the  Board  of  Trade  to  be  a  document  so  deposited,  shall  be  deemed  to  be  a.  docu- 
ment so  deposited. 

(2)  Every  document  purporting  to  be  certified  by  the  registrar,  or  by  any  person 
appointed  in  that  behalf  by  the  Pi;psident  of  the  Board  of  Trade,  to  be  a  copy  of  a 
document  so  deposited  shall  be  deemed  to  be  a  copy  of  that  document,  and  shall  be 
received  in  evidence  as  if  it  were  the  original  document,  unless  some  variation 
between  it  and  the  original  document  be  proved. 

22.  The  Board  of  Trade  may,  on  the  application  or  with  the  consent  of  an 
assurance  company,  alter  the  forms  contained  in  the  schedules  to  this  Act  as 
respects  that  company,  for  the  purpose  of  adapting  them  to  the  circumstances  of 
that  company. 
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S.  ly  of  1870. 

Penalty  for 

falsifying 

statements, 

&c. 

S.  20  of  1870. 

Recovery  aud 

application  of 
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Service  of 

notices. 


23.  Any  assurance  company  whicli  makes  default  in  complying  with  any  of  the   S.  18  of  1870. 
requirements  of  this  Act  shall  be  liable  to  a  penalty  not  exceeding  one  hundred   Penalty  for 
pounds,  or,  in  the  case  of  a  continuing  default,  to  a  penalty  not  exceeding  fifty    non-com- 
pounds for  every  day  during  which  the   default  continues,   and   every  director,    pHance  with 
manager,  or  se(Tetary,  or  other  officer  or  agent  of  the  company  who  is  knowingly   ^ct. 

a  party  to  the  default  shall  be  liable  to  a  like  penalty  ;  and,  if  default  continue  for  a 
period  of  three  months  after  notice  of  default  by  the  Board  of  Trade  (which  notice 
shall  be  published  in  one  or  more  newspapers  as  the  Board  of  Trade  may,  upon  the 
application  of  one  or  more  policy  holders  or  shareholders,  direct),  the  default  shall 
be  a  ground  on  which  the  Court  may  order  the  winding  up  of  the  company,  in 
acc/ordance  with  the  Companies  (Consolidation)  Act,  1908. 

24.  If  any  account,  balance  sheet,  abstract,  sta.tement,  or  other  document 
required  by  this  Act  is  false  in  any  particular  to  the  knowledge  of  any  person  who 
signs  it,  that  person  shall  be  guilty  of  a  misdemeanour  and  shall  be  liable  on  con- 
viction on  indictment  to  fine  and  imprisonment,  or  on  summary  conviction  to  a  fine 
not  exceeding  fifty  pounds. 

25.  Every  penalty  imposed  by  this  Act  shall  be  recovered  and  applied  in  the 
eame  manner  as  penalties  imposed  by  the  Companies  (Consolidation)  Act,  1908,  are 
recoverable  and  applicable. 

26.  Any  notice  which  is  by  this  Act  required  to  be  sent  to  any  policy  holder 
may  be  addressed  and  sent  to  the  person  to  whom  notices  respecting  such  policy 
are  usually  sent,  aud  any  notice  so  addressed  and  sent  shall  be  deemed  and  taken 
to  be  notice  to  the  holder  of  such  policy  : 

Provided  that  where  any  person  claiming  to  be  interested  in  a  policy  has  given 
to  the  company  notice  in  writing  of  his  interest,  any  notice  which  is  by  this  Act 
required  to  be  sent  to  policy  holders  shall  also  be  sent  to  such  person  at  the  address 
specified  by  him  in  his  notice. 

27.  The  Board  of  Trade  shall  lay  annually  before   Parliament   the  accounts,    S.  24  of  1870. 
balance    !-heets,    abstracts,    statements,    and  other  documents  under   this    Act,  or   Accounts,  &c. 
purporting  to  be  imder  this  Act,  deposited  with  them  during  the  preceding  year,    to  be  laid 
except  reports  on  the  affairs  of  assurance  companies  submitted  to   the  shareholders   before  Par- 
or  policy   holders  thereof,   and   may   append   to   such   accounts,   balance   sheets,   liament. 
abstracts,  statements,  or  other  documents  any  note  of  the  Board  of  Trade  thereon, 

and  any  correspondence  in  relation  thereto. 

28.— (1)  This  Act  shall  not  affect  the  National  Debt  CoiAmissioners  or  the  Post-    Saving.s. 
master -Gener;W,  acting  under  the  authoritit  s  vested  in  them  respectively  by  the 
Government  Annuities  Acts,  1829  to  1888,  and  the  Post  Office  Savings  Bank  Acts, 
1861  to  I'i08. 

(2)  This  Act  shall  not  apply  to  a  member  of  Lloyd's,  or  of  any  other  associa- 
tion of  underwriters  approved  by  the  Board  of  Tra  'e,  who  carries  on  assurance 
business  of  any  cLiss,  provided  that  he  complies  with  the  requirements  set  forth  in 
the  Eighth  Schedule  to  this  Act,  and  applicable  to  business  of  that  cla^^s. 

(3)  Save  as  otherwise  expressly  provided  by  this  Act,  nothing  in  this  Act  shall 
apply  to  assurance  business  of  any  class  other  than  one  of  the  classes  specified  in 
section  one  of  this  Act,  and  a  policy  shall  not  be  deemed  to  be  a  policy  of  fire 
insurance  by  reason  only  that  loss  by  fire  is  one  of  the  various  risks  covered  by  the 
policy. 

29.  In  this  Act,  xmless  the  context  otherwise  requires, —  S.  2  of  1870. 

The  expression  "chairman"  means  the  person  for  the  time  being  presiding   Interpreta- 

over  the  board   of  directors  or   other  governing  body  of  the   assurance  tion. 

company  ; 
The  expression  "annuities  on  human  life"  does  not  include  superannuation 

allowances  and  annuities  payable  out  of  any  fund  applicable  solely  to  the 

relief  and  maintenance  of  per-ons  eng'aired  or  who  have  been  eutraged  in 

any  particular  profession,  trade,  or  employment,  or  of  the  dependants  of 

swla  person-* ; 
The  expression  ' '  policy  holder ' '  m^ans  the  person  who  for  the  time  being  is 

the  legal  holder  of  the  policy  for  securing  the  contract  with  the  assurance 

company ; 
The   expresMon    "underwriter"   includes  any  person    named    in  a  policy  or 

other  contract  of  insurance  as  liable  to  pay  or   contribute  towards  the 

payment  of  the  sum  seciu-ed  by  sue  h  policy  or  contract ; 

5n2 
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The  t'xpression  ••  financial  year  "  means  each  period  of  twelve  months  at  the 
end  of  which  the  balance  of  the  accounts  of  the  assurance  company  is 
stnick,  or,  if  no  such  balance  is  struck,  then  the  calendar  year; 

The  expression  "  Court "  means  the  High  Court  of  Justice  in  Eng-land,  except 
that  in  the  case  of  an  assurance  company  registered  or  having  its  head 
office  in  Ireland  it  means,  in  the  pro^-isions  of  this  Act,  the  High  Court  of 
Justice  in  Ireland,  and  in  the  case  of  an  assurance  company  registered  or 
having  its  head  office  in  Scotland  it  means,  in  the  provisions  of  this  Act 
other  than  those  relating  to  deposits,  the  Court  of  Session,  in  either  division 
thereof  ; 

The  expression  ' '  Companies  Acts ' '  includes  tlie  Companies  (Consolidation) 
Act,  1908,  and  any  enactment  repealed  by  that  Act ; 

The  expression  "  registrar  "  means  the  Registrar  of  Joint  Stock  Companies  ; 

The  expression  "  actuary"  means  an  actuary  possessing  such  qualifications  as 
may  be  prescribed  bj'  rules  made  by  the  Board  of  Trade  ; 

The  expression  "  Gazette"  means  the  London,  Edinburgh,  or  Dublin  Gazette, 
as  the  case  may  be. 

AppUmtioH  to  Special  Classes  of  tminess. 

Application  30.  Where  a  company  carries  on  life  assurance  business,  this  Act  shall  apply 

to  life  assur-      with  respect  to  that  business,  subject  to  the  following  modifications :  — 

nanies  (*)   "  Policy  on  human  life  "'  shall  mean  any  instrument  by  which  the  payment 

of  money  is  assured  on  death  (except  death  by  accident  only)  or  the 
happening  of  any  contingency  dependent  on  human  life,  or  any  instrument 
evidencing  a  contract  which  is  subject  to  payment  of  pi-emiuais  for  a  term 
dependent  on  human  life  ; 

(b)  Where    the    company   grant   annuities   upon   human   life,    "policy"    shall 

include  the  instrument  evidencing  the  contract  to  pay  such  an  annuity, 
and  '•  policy  holder"  includes  annuitant ; 

(c)  The  obligation  to  deposit  and  keep  deposited  the  sum  of  twenty  thousand 

pounds  shall  apply  notwithstanding  that  the  company  has  previously 
made  and  withdrawn  its  deposit,  or  been  exempted  from  making  any 
deposit  under  any  enactment  hereby  repealed  ; 

(d)  Where   the   company  intends  to    amalg-amate  with  or   to  transfer  its   life 

assurance  business  to  another  assurance  company,  the  Court  shall  not 
sanction  the  amalgamation  or  transfer  in  any  case  in  which  it  appears  to 
the  Court  that  the  life  policy  holders  representing  one-tenth  or  more  of 
the  total  amount  assured  in  the  company  dissent  from  the  amalgamation 
or  transfer  ; 

(e)  Nothing  in  this  Act  providing  that  the  life  assurance  fund  shall  not  be  liable 

for  any  contracts  for  which  it  would  not  have  been  liable  had  the  business 
of  the  company  been  only  that  of  life  assurance  shall  afPect  the  liability  of 
that  fund,  in  the  case  of  a  company  established  before  the  ninth  day  of 
August  eighteen  hundred  and  se\'enty,  for  contracts  entered  into  by  thr 
company  before  that  date  ; 

(f )  In  the  case  of  a  company  carrying  on  life  assurance  business  and  established 

before  the  ninth  day  of  August  eighteen  hundred  and  seventy,  by  the 
terms  of  whose  deed  of  settlement  the  whole  of  the  profits  of  all  the 
business  carried  on  by  the  company  are  paid  exclusively  to  the  life  policy 
holders,  and  on  the  face  of  whose  life  policies  the  liabilit}^  of  the  life 
assurance  fu:id  in  respect  of  the  other  business  distinctly  appears,  such  of 
the  provisions  of  this  Act  as  require  the  separation  of  funds,  and  exempt 
the  life  assurance  fund  from  liability  fur  contracts  to  which  it  would  not 
have  been  liable  had  the  business  of  the  company  been  only  that  of  life 
assurance,  shall  not  apply  ; 

(g)  Any  business  carried  on  by  an  assurance  company  which  under  the  provisions 

of  any  special  Act  relating  to  that  company  is  to  be  treated  as  life  assurance 
business  shall  continue  to  be  so  treated,  and  shall  not  be  deemed  to  be  other 
business  or  a  separate  class  of  assurance  business  within  the  meaning  nf 
this  Act  ;  . 
(h)  In  the  case  of  a  mutual  company  whose  profits  are  allocated  to  members 
wholly  or  mainly  by  annual  abatements  of  premium,  the  abstract  of  the 
report  of  the  actuai-y  on  the  financial  condition  of  the  company,  prepared  in. 
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accordance  with  the  Fourth  Schedule  to  this  Act,  may,  notwithstanding 
anything  in  sectiou  5  of  this  Act,  be  made  and  returned  at  intervals  not 
exceeding  five  years,  provided  that,  where  such  return  is  not  made  annually, 
it  shall  include  particulars  as  to  the  rates  of  abatement  of  premiums 
applicable  to  different  classes  or  series  of  at^surances  allowed  in  each  year 
durinar  the  period  which  has  elapsed  since  th(^  previous  return  under  the 
Fourtli  Schedule. 


31.  Where  a  company  carries  on  fire  insurance  business,  this  Act  shall  apply  Application 
with, respect  to  that  business,  subject  to  the  following  modifications  :—  to  fire  insur- 

(a)  It  shall  not  be  necessary  for  the  company  to  prepare  any  statement  of  its  fire   ance  com- 

insnrauce  business  in  accordance  with  the  Fourth  and  Fifth  Schedules  to  panics, 
this  Act : 

(b)  Such  of  the  provisions  of  this  Act  as  relate  to  deposits  to  be  made  under  this 

Act  shall  not  apply  with  respect  to  the  fire  insurance  business  cari-ied  on 
by  the  company  if  the  company  has  commenced  to  carry  on  that  business 
within  the  United  Kingdom  before  the  passing  of  this  Act: 

I'c^  Such  of  the  pi'ovisions  of  this  Act  as  relate  to  deposits  to  be  made  under  this 
Act  shall  not  apply  where  the  company  is  an  association  of  owners  or 
occupiers  of  buildings  or  other  jjroperty  which  satisfies  the  Board  of  Trade 
that  it  is  caiTying  on,  or  is  about  to  carry  on,  business  wholly  or  mainly  for 
the  purpose  of  the  mutual  insurance  of  its  members  against  damage  by  or 
incidental  to  fire  caused  to  the  hoixses  or  other  pi'operty  owned  or  occupied 
by  them  : 

(d;  It  shall  not  be  necessary  to  make  a  deposit  in  respect  of  fire  insurance 
business  where  the  company  has  made  a  deposit  in  respect  of  any  other 
class  of  assurance  business,  and,  where  a  company,  having  made  a  deposit 
in  respect  of  fire  insurance  business,  commences  to  carry  on  life  assurance 
business  or  employers'  liability  insurance  business,  the  company  may 
transfer  the  deposit  so  made  to  the  account  of  that  other  business,  and 
after  such  transfer  the  deposit  shall  be  treated  as  if  it  had  been  made  in 
respect  of  such  other  business  : 

(e)  So  much  of  this  Act  as  requires  an  assurance  company  transacting   other 

business  besides  assurance  business,  or  more  than  one  class  of  assurance 
business,  to  keep  separate  funds  into  which  all  receipts  in  reppcct  of  the 
assurance  business  or  of  each  class  of  assurance  business  are  to  be  paid 
shall  not  apply  as  n^spects  fire  insurance  business  :  ^ 

(f)  The  provisions  of  this  Act  with  respect  to  the  amalgamation  of  companies 

shall  not  apply  where  the  only  classes  of  assurance  business  earned  on  by 
both  of  the  companies  are  fire  insurance  business,  or  fire  insurance  busi- 
ness and  accident  insurance  business,  and  the  provisions  of  this  Act  with 
respect  to  the  transfer  of  assurance  business  from  one  company  to  another 
shall  not  apply  to  fire  insurance  business. 

32.  Where  a  company  carries  on  accident  insurance  business,  this  Act  shall  apply   Application 
with  respect  to  that  business,  subject  to  the  following  modifications: —  to  accident 

(a)  In  lieu  of  the  provisions  of  sections  five  and  six  of  this  Act  the  followang 

provisions  shall  be  substituted  : — 

' '  The  company  shall  annually  prepare  a  statement  of  its  accident 
insurance  business  in  the  form  set  forth  in  the  Fourth  Schedule  to  this 
Act  and  applicable  to  accident  insurance  business,  and  the  statement 
shall  be  printed,  signed,  and  deposited  at  the  Board  of  Trade  in  accord- 
ance with  section  seven  of  this  Act  "  : 

(b)  Such  of  the  provisions  of  this  Act  as  relate  to  deposits  to  be  made  imder  this 

Act  shall  not  apply  with  respect  to  the  accident  insurance  business  carried 
on  by  the  company  if  the  company  has  commenc^ed  to  carry  on  that  busi- 
ness in  the  United  Kingdom  before  the  passing  of  this  Act ; 

(c)  It  shall  not  be  necessary  to  make  or  keep  a  deposit  in  respect  of  accident 

insurance  business  where  the  company  has  made  a  deposit  in  respect  of 
any  other  cla^s  of  assurance  business,  and,  where  a  company,  having  made 
a  deposit  in  respect  of  accident  insurance  business,  commences  to  carry 
on  life  assurance  business  or  employers'  liability  insurance  business,  the 
company  may  transfer  the  deposit  so  made  to  the  account  of  that  other 
business,  and  after  such  transfer  the  deposit  shall  be  treated  as  if  it  had 
been  made  in  respect  of  such  other  business  : 
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(d^  So  much  of  this  Act  as  requires  an  assurance  company  trausai-tiug  other  busi- 
ness besides  assurance  business,  or  more  than  one  class  of  assurance  business, 
to  keep  separate  funds  into  which  all  receipts  in  respect  of  the  assurance 
business  or  of  each  class  of  assurance  business  are  to  be  paid  shall  not 
apply  as  respects  accident  insurance  business  : 

(e)  The  provisions  of  this  Act  -with  rcNpect  to  the  amalgamation  of  companies 

shall  not  apply  where  the  only  classes  of  assurance  business  carried  on  by 
both  of  the  companies  are  accident  insurance  business,  or  accident  insur- 
ance business  and  fire  insurance  business,  and  the  provisions  of  this  Act 
vrith  respect  to  the  transfer  of  assurance  business  from  one  company  to 
another  shall  not  apply  to  accident  insurance  business  : 

(f)  The  expression  "  poHcy  "  includes  any  policy  under  which  there  is  for  the 

time  being  an  existing  liability  already  accrued,  or  under  which  a  liability 
may  accrue  : 

(g)  Where  a  sum  is  due,  or  a  weeklyor  other  periodical  payment  is  payable,  under 

any  policy,  the  expression  "  policy  holder  "  includes  the  person  to  whom 
the  sum  is  due  or  the  weekly  or  other  periodical  payment  payable. 

Application  33. — (1)  Where  a  company  canies  on  employers'  liability  insurance  business. 

to  employers'     this  Act  shall  apply  with  respect  to  that  business,  subject  to  the  following  modifi- 

liability  cations:  — 

insurance  /^^  rpijjg  ^^^^  shall  not  apply  where  the  company  is  an  association  of  employer« 

companies.  which  satisfies  the  Board  of  Trade  that  it  is  carrying  on,  or  is  about  to  carry 

on,  business  wholly  or  mainly  for  the  purpose  of  the  mutual  insurance  of 
its  members  against  liability  to  pay  compensation  or  damages  to  workmen 
employed  by  them,  either  alone  or  in  conjunction  with  insurance  against 
any  other  risk  incident  to  their  trade  or  industry : 

(b)  This  Act   shall  not   apply  where  the  comx>any   carries   on   the   employers' 

liability  insurance  business  as  incidental  only  to  the  business  of  marine 
insui-ance  by  issuing  marine  policies,  or  policies  in  the  form  of  marine 
policies,  covering  liability  to  pay  compensation  or  damages  to  workmen 
as  well  as  losses  incident  to  marine  adventure  or  adventure  analogous 
thereto : 

(c)  In  lieu  of  the  provisions  of  sections  five  and  six  of  this  Act  the  following 

profvisions  shall  be  substituted : — 

"  The  company  shall  annually  prepare  a  statement  of  its  employers' 
liability  insurance  business  in  the  form  set  forth  in  the  Fourth  Schedule  to 
this  Act  and  applicable  to  emplcyers'  liability  insurance  business,  and 
shall  cause  an  investigation  of  its  estimated  liabilities  to  be  made  by  an 
actuary  so  far  as  may  be  necessary  to  enable  the  provisions  of  that  form  to 
be  complied  with,  and  the  statement  shall  be  printed,  signed,  and  deposited 
at  the  Board  of  Trade  in  accordance  with  section  seven  of  this  Act "  : 

(d)  Such  of  the  provisions  of  this  Act  as  relate  to  deposits  to  be  made  under  this 

Act  shall  not  apply  with  respect  to  the  employers'  liability  insurance 
business  carried  on  by  a  company  where  the  company  had  commenced  to 
carry  on  that  business  within  the  United  Kingdom'  before  the  twenty- 
eighth  day  of  August  nineteen  hundred  and  seven  : 

(e)  As  soon  as  the  employers'  liability  fund  set  apart  and  secui-ed  for  the  satis- 

faction of  the  claims  of  policy  holders  of  that  class  amounts  to  forty 
thousand  pounds,  the  Paymaster  General  shall,  if  the  company  has  made 
a  deposit  in  respect  of  any  other  class  of  assurance  business,  return  to 
the  company  the  money  deposited  in  respect  of  its  employers'  liability 
insurance  business,  and  it  shall  not  thereafter  be  necessary  for  the  com- 
pany to  keep  any  sum  deposited  in  respect  of  that  business,'so  long  as  the 
sum  deposited  in  respect  of  any  other  class  of  assurance  business  Ls  kept 
deposited  : 

'f)  Where  money  is  paid  into  a  County  Court  under  the  provisions  of  the  Eighth 
Schedule  to  this  Act,  the  Court  shall  (unless  the  Court  for  special  reason 
sees  fit  to  direct  otherwise)  order  the  lump  sum  to  be  invested  or  applied 
in  the  purchase  of  an  annuity  or  otherwise,  in  such  manner  that  the 
duration  of  the  benefit  thereof  may,  as  far  as  possible,  correspond  with 
the  probable  duration  of  the  incapacity  : 

(g)  The  expression  "policy"  includes  any  policy  under  which  there  is  for  the 
time  being  an  existing  liability  already  accrued,  or  under  which  any 
liability  may  accrue: 
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(}i)  Where  any  Bum  is  due,  or  a  weekly  payment,  is  payable,  under  any  policy,  the 
expression  "policy  holder"  includes  the  person  to  whom  the  sum  is  due 
or  the  weekly  payment  payable  : 

(i)  If  the  company  can-ies  on  employers'  liability  insurance  business  outside  the 
United  Kingdom,  that  business  shall  not  be  treated  as  part  of  the 
employers'  liability  insurance  business  cai-ried  on  by  the  company  for  the 
purposes  of  this  Act. 

(2)  In  the  application  of  this  section  to  Scotland  the  expression  "  County  Court " 
means  Sheriff  Court. 

34.  Where  a  company  carries  on  bond  investment  business,  this  Act  shall  apply 
with  respect  to  that  business,  subject  to  the  following  modifications:  — 

(a  The  expression  "policy"  includes  any  bond,  certificate,  receipt,  or  other 
instrument  e^^dencing  the  contract  with  the  company,  and  the  expression 
"policyholder"  means  the  per.son  who  for  the  time  being  is  the  legal 
holder  of  such  instrument : 

b)  Such  of  the  provisions  of  this  Act  as  relate  to  deposits  shall  not  apply  with 
respect  to  the  bond  investment  business  carried  on  by  the  company,  if  the 
company  has  commenced  to  carry  on  that  business  in  the  United  Kingdom 
before  the  passing  of  this  Act : 

(c)  As  soon  as  the  bond  investment  fund  set  apart  and  secured  for  the  satisfaction 

of  the  claims  of  the  policy  holders  of  that  class  amounts  to  forty  thousand 
pounds,  the  Paymaster- General  shall,  if  the  company  has  made  a  deposit 
in  respect  of  any  other  class  of  assurance  business,  return  to  the  company 
the  money  deposited  in  respect  of  its  bond  investment  business,  and  it 
shall  not  thereafter  be  necessary  for  the  company  to  keep  any  sum 
deposited  in  respect  of  that  business,  so  long  as  the  sum  deposited  in 
respect  of  any  other  class  of  business  is  kept  deposited  : 

(d)  The  first  statement  of  the  bond  investment  business  of  the  company  shall  be 

deposited  at  the  Board  of  Trade  on  oi-  before  the  thirtieth  day  of  June 
nineteen  hundi-ed  and  eleven  : 

(e)  Tlie  company  shall  not  give  the  holder  of  any  policy  issued  after  the  passing 

of  this  Act  any  advantage  dependent  on  lot  or  chance,  but  this  provision 
shall  not  be  construed  as  in  any  wise  prejudicing  any  question  as  to  the 
application  to  any  such  transaction,  whether  in  recpect  of  a  policy  issued 
before  or  after  the  passing  of  this  Act,  of  the  law  relating  to  lo'tteries. 

N 

35.  The  Board  of  Trade  may,  on  the  application  of  any  unregistered  trade 
luiion  originally  established  more  than  twenty  years  before  the  commencement  of 
this  Act,  extend  to  the  trade  union  the  exemption  conferred  by  this  Act  on  regis- 
t<^red  trade  unions,  and  may,  on  the  application  of  an  unregistered  friendly  society, 
extend  to  the  society  the  exemption  conferred  by  this  Act  on  registered  friendly 
societies  if  it  appears  to  the  Board,  after  consulting  the  Chief  Registrar  of  Friendly 
Societies,  that  the  society  is  one  to  which  it  is  inexpedient  that  the  provisions  of 
this  Act  should  apply. 


Application 
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Provisions  as  to  Collecting  tiocietirs  and  Industrial  Assurance  Companies . 

36. — (1)  Amongst  the  purposes  for  which  collecting  societies  and  industrial 
assurance  companies  may  issue  policies  of  assurance  there  shall  be  included 
insuring  money  to  be  paid  for  the  funeral  expenses  of  a  parent,  grandparent, 
grandchild,  brother,  or  sister. 

('1)  No  policy  effected  before  the  passing  of  this  Act  with  a  collecting  society  or 
industrial  assurance  company  shall  be  deemed  to  be  void  by  reason  only  that  the 
p(>rson  effecting  the  policy  had  not,  at  the  time  the  policy  was  effected,  an  insurable 
interest  in  the  life  of  the  person  assured,  or  that  the  name  of  the  person  inter- 
ested, or  for  whose  benefit  or  on  whose  account  the  policy  was  effected,  was  not 
inserted  in  the  policy,  or  that  the  insurance  was  not  one  authorised  by  the  Acts 
relating  to  friendly  societies,  if  the  policy  was  effected  by  or  on  account  of  a  person 
who  had  at  the  time  a  bond  fide  expectation  that  he  would  incur  expenses  in  con- 
nection with  the  death  or  funeral  of  the  assured,  and  if  the  sum  assured  is  not 
unreasonable  for  the  purpose  of  covering  those  expenses,  and  any  such  policy  shall 
enure  for  the  benefit  of  the  person  for  whose  benefit  it  was  effected  or  his  assigns. 

(3)  Any  collecting  society  or  industrial  instirance  company  which,  after  the 
passing  of  this  Act,  issues  policies  of  insurance  which  are  not  within  the  legal 
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powers  of  such  society  or  company  shall  be  held  to  have  made  default  in  complyiujc 
with  the  requirements  of  this  Act ;  and  the  provisions  of  this  Act  with  respect  tn 
such  default  shall  apply  to  collecting  societies,  industrial  insurance  companies,  and 
their  officers,  in  like  manner  as  they  apply  to  assurance  companies  and  their 
officers. 

(4)  Without  prejudice  to  the  powers  conferred  by  section  seventy-one  of  the 
-59  &  60  Vict.  Friendly  Societies  Act,  1896.  the  committee  of  management  or  other  governing 
«.  25,                   body  of  a  collecting  society  having  more  than  one  hundred  thousand  members  may 

petition  the  Court  to  make  an  order  for  the  convei'sion  of  the  society  into  a  mutual 
company  imder  the  Companies  (Consolidation)  Act,  1908,  and  the  Court  may  make 
such  an  order  if.  after  hearing  the  committee  of  management,  or  other  governing 
body,  and  other  persons  whom  the  Court  considers  entitled  to  be  heard  on  the 
petition,  the  Court  is  satisfied,  on  a  poll  being  taken,  that  fifty-five  per  cent,  at 
least  of  the  members  of  the  society  over  sixteen  years  of  age  agree  to  the  con- 
version: and  the  Court  may  give  such  directions  as  it  thinks  fit  for  settling  a 
proper  memorandum  and  articles  of  association  of  the  company ;  but,  before  any 
such  petition  is  presented  to  the  Coiirt,  notice  of  intention  to  present  the  petition 
shall  be  published  in  the  Gazette,  and  in  such  newspapers  as  the  Court  may  direct. 

When  a  collecting  society  converts  itself  into  a  company  in  accordance  witli  the 
provisions  of  this  sub-section,  sub-section  (3)  of  section  seventy-one  of  the  Friendly 
Societies  Act,  1896,  shall  apply  in  like  manner  as  if  the  conversion  were  effected 
under  that  section. 

(5)  In  this  section  the  expressions  "  collecting  society  "  and  "  industrial  assiu'ance 
o9  &  60  Vict,  company "  have  the  same  meanings  as  in  the  Collecting  Societies  and  Industrial 
r^  26.                   Assurance  Companies  Act,  1896. 


Repeal, 
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SitpplemcKtal. 

37.  The  enactments  mentioned  in  the  Ninth  Schedule  to  this  Act  are  lu-reby 
repealed  to  the  extent  specified  in  the  third  column  of  that  schedule : 

Pro\-ided  that  nothing  in  this  repeal  shall  affect  any  investigation  made,  or  any 
statement,  abstract,  or  other  document  deposited,  under  any  enactment  hereby 
repealed,  but  every  such  investigation  shall  be  deemed  to  have  been  made  anil 
every  such  document  prepared  and  deposited  under  this  Act. 

38. — (1)  This  Act  may  be  cit-ed  as  the  As.surance  Companies  Act,  1 909. 

(2)  This  Act  shall  come  into  operation  on  the  first  day  of  July  nineteen  hundred 
and  ten,  except  that  as  respects  section  thirty-.»>ix  it  shall  come  into  operation  on 
the  passing  thereof. 
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FOURTH  SCHEDULE. 

Sections  5.  JST.B.— Where  sinkiug  fund  or  capital  redemption  insurance  business  is  carried' 

■■',0.  :V2  and  on,  a  separate  statement  signed  by  the  actuary  must  be  furnished,   showing  the 

;^,3_  total  number  of  policies  valued,  the  total  sums  assured,  and  the  total  office  yearly 

premiums,  and  also  showing  the  total  net  liability  in  respect  of   such  business  and 

the  basis  on  which  such  liability  is  calculated. 

(A.) — Fonn  applicable  to  Life  Ax.surance  Business. 

Statement  respecting  the  Valuatiox  of  the  Liabilities  under  Life  Policies  and 
Annuities  of  the  ,  to  be  made  and  signed  by  the  Actuaey. 

(The  answers  should  be  numbered  to  acct)rd  with  the  numbers  of  the  corresponding 

questions.) 

1 .  The  date  up  to  which  the  valuation  is  made. 

2.  The  general  principles  adopted  in  the  valuation,  and  the  method  followed  iu 
the  valuation  of  particular  classes  of  assurances,  including  a  statement  of  the 
method  by  which  the  net  premiums  have  been  arrived  at,  and  whether  these  prin- 
ciples were  determined  by  the  iuftrmnent  constituting  the  company,  or  by  its 
regulations  or  byelaws,  or  how  otherwise  ;  together  with  a  statement  of  the  manner 
in  which  policies  on  under  average  lives  are  dealt  with. 

3.  The  table  or  tables  of  mortality  used  in  the  valuation.  In  cases  where  the 
tables  employed  are  not  published,  specimen  policy  values  are  to  be  given,  at  the 
rate  of  interest  employed  iu  the  valuation,  in  respect  of  whole-life  assurance 
policies  effected  at  the  respective  ages  of  '20,  30,  40,  and  50,  and  having  been 
respectiveh'  in  force  for  five  years,  ten  years,  and  upwards  at  intervals  of  five 
years  respectively ;  with  similar  specimen  policy  values  in  respect  of  endowment 
assurance  policies,  according  to  age  at  entiy,  original  term  of  policy,  and  duration. 

4.  The  rate  or  rates  of  interest  assumed  in  the  calculations. 

5.  The  actual  proportion  of  the  annual  premium  income,  if  any,  reserved  as  a 
provision  for  f utui-e  expenses  and  profits,  separately  specified  in  respect  of  assurances 
with  immediate  profits,  with  deferred  profits,  and  without  profits.  (If  none,  state 
I'.ow  this  provision  is  made.) 

6.  The  consolidated  revenue  account  since  the  last  valuation,  or,  in  casie  of  a 
company  which  has  made  no  valuation,  since  the  commencement  of  the  business. 
(This  return  .should  be  made  in  the  form  aanexed.  No  return  under  this  heading 
will  be  required  where  a  statement  iinder  this  schedule  is  deposited  annually.) 

7.  The  liabilities  of  the  company  under  life  policies  and  annuities  at  the  date  of 
the  valuation,  showdng  the  number  of  policies,  the  amount  assui'ed,  and  the  amount 
of  prenuums  payable  annually  under  each  class  of  policies,  both  with  and  without 
participation  in  profits  ;  and  also  the  net  liabilities  and  assets  of  the  company,  with 
the  amount  of  sui-plus  or  deficiency.  (These  returns  to  be  made  in  the  forms 
annexed.) 

8.  The  principles  upon  which  the  distribution  of  profits  among  the  shareholders^ 
and  policy  holders  is  made,  and  whether  these  principles  were  deteiinined  by  the 
instrument  constituting-  the  company  or  by  its  regulations  or  byelaws  or  how  other- 
wise, and  the  number  of  years'  premiums  to  be  paid  before  a  bonus  (a)  is  allotted. 
and  (b)  vests. 

9.  The  results  of  the  valuation,  showing — 

(1)   The  total  amount  of  profit  made  by  the  company,  allocated  as  follows  : — 

(a)  Among  the  policy  holders,  with  immediate  participation,  and  the 
number  and  amount  of  the  policies  which  participated  : 

(b)  Among  policy  holders  with  deferred  pai+icipation.  and  the  number 
and  amount  of  the  policies  which  participated  ; 

(c)  Among  the  .shareholders  ; 

(d)  To  reserve  funds,  or  other  accounts : 

(e)  Caii-ied  forward  unappropriated. 

("2;  Specimens  of  bonuses  allotted  to  whole-life  assui-ance  policies  for  100/. 
effected  at  the  respective  ages  of  20,  30,  40,  and  50.  and  having  been 
respectively  in  foi'ce  for  five  years,  ten  years,  and  upwards,  at  intervals 
of  five  years  respectively,  together  with  the  amounts  apportioned  under 
the  various  modes  iu  v,'hich  the  bonus  might  be  received  ;  with  similar 
specimen  bonuses  and  particulars  in  respect  of  endowment  assurance 
policies,  according  to  age  at  entry,  original  term  of  policy,  and  duration. 

Note. — Separate  statements  to  be  f  ui'uished  throughout  in  respect  of  Ordinary 
and  industrial  business  respectively,  the  basis  of  the  division  being  stated. 
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(FoEJi  referred  to  under  heading  No.  7,  in  Fourth  Schedule  (A).) 
Vaittation  Balance  Sheet  of as  at ,  19 — . 


Dr. 

To  net  liability  under  life  assxir- 
ance  and  annuity  transactions 
(as  per  surrimary  statement  pro- 
vided in  Fourth  Schedule  (A) ) 


To  surplus  (if  any) 


Cr. 
By  life  assurance  and  annuity 
funds   (as  per  balance  sheet 
under  Schedule  3) 

By  deficiency  (if  any) 


(C.) — Form  applicable  to  Accident  Insurance  Business. 
Statement  of  the  Estimated  Liability  in  respect  of  Outstanding  Claims  arising 
in  the  year  of  Account,  and  in  the  preceding  year  or  years  :  computed  as  at 
the  end  of  the  year  in  which  the  claims  arose,  and  as  at  the  end  of  the  year  of 
Account ;  with  particulars  as  to  the  number  and  amount  of  the  claims  actuallj- 
paid  in  the  intervening  period. 

I.  Claims  arising  during  the  year  of  Account  ending ,  19 — . 

(a)  Particulars  as  to  Claims  arising,  and  settled,  during  the  year  of  Account : — 


No.  of  Claims. 

(2) 

Total  amount  paid. 

Class  of  Claim. 
(1) 

By  Sums  insured. 

(3) 

By  Weekly 
Allowance. 

(4) 

(i)  Fatal  claims 

(ii)  Non- fatal  claims 

Totals 

N 

(b)  Particulars  as  to  Claims  arising  during  and  outstanding  at  the  end  of  the 
ear  oi  Account :  — 


No.  of 

Amount  paid 
during  Year 
of  Account. 

Estimated 

Class  of  Claim. 

Claims. 

Liability. 

(1) 

(•2) 

(3) 

(4) 

(i)  Fatal  chiiras 

(u)  Non -fatal    claims,  involving    payment  of 

sums  insured. 

(iii)  Non- fatal    claims,    involving   payment   of 

temporyry  weekly  allowances:  — 
With    maximum  duiation,  not   exceeding 

26  weeks. 

With    maximum    duration    exceeding    26 

weeks,  but  not  exceeding  52  weeks. 

And  so  on,  at  intervals  of  26  weeks,  up  to 

the  longest  period  over  which  temporary 
weekly  allowances  are  granted. 

(iv)  Non  fatal    claims,    involving-    payment   of 

yearly     allowances     during    permanent 
total  disablement. 

I 

Totals 

1 
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III.  Summary  of  Estimated  Liability,  in  respect  of  Claims  Outstanding  as  at 
the  end  of  the  Year  of  Account : — 

As  per  column  (4)  of  Statement  I.  (*)    ^ 

„        (5)  „  n 

(5)  of  further  schedviles  in  the  form  of  State- 
ment II.  (if  required). 
In   respect  of    yearly  allowances  during  permanent  total  | 
,      disablement,  outstanding   at  the  end  of   the  year  ol  - 
account,  but  not  included  in  the  above  Statements } 

Total  estimated  liability,  in  respect  of  outstanding  claims  ) 
as  at  the  end  of   the  year  of   account,  as  per  i^irst     i. 
Schedule  (C.)   •' 


{p.)—Form  applicable  to  Employers'  Liability  Insurance  Business. 

Statement  of  the  Estimated  Liability  in  respect  of  Outstanding  Claims  arising 
during  each  of  the  Five  Years  preceding  the  Year  of  Account,  and  in  such 
Year ;  computed  as  at  the  end  of  the  Year  in  which  the  Claims  arose,  and  as  at 
the  end  of  the  Year  of  Account ;  with  Particulars  as  to  the  Number  and 
Amount  of  the  Claims  actually  paid  in  the  intervening  Period. 

I.— Claims  arising  during  the  year  of  account,  ending ,  19—. 

(a)  Particulars  as  to  claims  arising  and  settled  during  the  year  of  account  :  — 


Class  of  Claim. 

(1) 


Fatal  claims  .... 
Non-fatal  claims 


Number. 

(2) 


Total 


Amount  paid. 

_(3)_ 
£ 


(b)  Particulars  as  to  claims  arising  during,  and  oiitstanding  at  end  of,  the  year 
of  account :  — 


Class  of  Claim. 
(1) 


Fatal  claims 

Non-fatal  claims , 


Total 


Amount  paid 
Number.  during  year  of 

account. 


(2) 


i3) 
£ 


Estimated 
Liability, 

(4) 


1650 
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II.— Outstanding  claims  which  arose  dui-ing  the  first  year  preceding  the  year  of  account, 

ending ,  19 — . 


Particulars 

of 

Claims. 

(1) 

Estimated        '       Claims  paid 

Liability  in       ,  during  the  period 

respect  of           of  1  year  between 

Claims                the  above  date 

outstanding  as  at    and  the  end  of  the 

the  above  date.       year  of  Account. 

(2)                               (3) 

Estimated 

Liability  in 

respect  of  Claims 

outstanding  as  at 

the  end  of  the 
year  of  Account. 

(4) 

Total  of 

Columns  (3) 

and  (4). 

(5) 

Number.  |  Amount.     Number. 

Amount. 

Number. 

Amount. 

Number. 

Amount. 

Fatal  claims 

Non-fatal  claims — 

Terminated    

Not  terminated .... 

£ 

£ 

— 

£ 

£ 

Total  

III.  —Outstanding  claims  which  arose  dm-ing  the  second  year  preceding  the  year  of  account, 

ending  the ,  19 — . 


Particulars 

of 

Claims. 

(1) 

Estunated 

Liability  in 

respect  of 

Claims 

outstanding  as  at 

the  above  date. 

(2) 

Claims  paid 
dui-ing  the  period 
of  2  years  between 

the  above  date 
and  the  end  of  the 
year  of  Account. 

^3) 

Estimated 

Liabilitj'  in 

respect  of  Claims 

outstanding  as  at 

the  end  of  the 
year  of  Account. 

(4) 

Total  of 

Columns  (3) 

and  (4). 

(5) 

Number. 

Amount. 

Number. 

Amount. 

Nimiber. 

Amount. 

Number. 

Amount. 

Fatal  claims 

Non-fatal  claims — 

Tenninated    

Not  terminated .... 

£ 

£ 

— 

£ 

£ 

Total 
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IV. — Outstanding  claims  which  arose  during  the  third  year  preceding  the  year  of  account^ 

ending  the ,  19 — . 


Particulars 

of 

Claims. 


Fatal  claims 

Non-fatal  claims — 

Terminated    . . . . 

Not  terminated . . 

Total . . . . 


Estimated 

Liability  in 

respect  of 

Claims 

outstanding  as  at 

the  above  date. 

(2) 


Number.    Amount 


Claims  paid 
during  the  period 
of  3  years  between 

the  above  date 
and  the  end  of  the 
year  of  Account. 

(3) 


Number.     Amount. 


Estimated 

Liability  in 

respect  of  Claims 

outstanding  as  at 

the  end  of  the 
year  of  Account. 

(4) 


Number.    Amount, 


Total'of 

Columns  (S) 

and  (4). 


(5) 


Number.     Amount. 


V. — Outstanding  claims  which  arose  during  the  fourth  year  preceding  the  year  of  accoimt, 

ending  the ,  19 — . 


Particulars 

of 

Claims. 

(1) 

Estimated 

Liability  in 

rewpect  of 

Claims 

outstanding  as  at 

the  above  date. 

(2) 

Claims  paid 
during  the  period 
of  4  years  between 

the  above  date 
and  the  end  of  the 
year  of  Account. 

(3) 

Estimated 

Liability  in 

respect  of  Claims 

outstanding  as  at 

the  end  of  the 
year  of  Account. 

(4) 

Total  of 

Columns  (S) 

and  (4). 

(5) 

Number. 

Amount. 

Number. 

Amount. 

Number. 

Amount. 

Number. 

Amount. 

Fatal  claims 

Non-fatal  claims- 
Terminated    

Not  terminated .... 

£ 

£ 

£ 

£. 

Total 

1652 
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VI. — Outstanding  claims  which  arose  during  the  fifth  year  ]ireoeding  the  year  of  Account,  ending 

the ,  19—. 


Particulars 

of 

Claims. 

(1) 

Estimated 

Liability  in 

respect  of  Claims 

outstanding  as  at 

the  above  date. 

(2) 

• 

Estimated 
1          Liability 
Claims  paid              (included  in 
during  the  period      Statement  VII. 
of  5  years         i     and  valued  by 
between  the       j  the  method  there 
above  date  and    j       specified)  in 
the  end  of  the       respect  of  Claims 
year  of  Account.  '    outstanding  as 
at  the  end  of  the 
year  of  Account. 

(3)         :      •  (4) 

Total  uf 

Columns  (3) 

and  (4). 

(5).     . 

Number. 

Amount. 

Number.     Amount,  j  Number,  t  Amount. 

Number. 

Amount. 

Fatal  claims 

Non-fatal  claims — 

Terminated    

Not  terminated 

£ 

£ 

; 

£■■ 

£ 

Total    

I 

Note.- — In  cases  where  the  date  at  which  the  estimated  liability  required  under  column  (2)  in 
Forms  IV.  V.  and  VI.  above  would  fall  in  any  year  prior  to  1908,  such  estimated  liability  is  to  be 
returned  as  at  the  end  of  the  year  of  account  terminated  in  1908,  and  the  claims  paid,  rexpiired 
under  column  (3)  of  such  forms,  are  to  be  in  respect  of  the  period  between  the  end  of  the  year  of 
account  terminated  in  1908  and  the  end  of  the  year  of  account  rendered. 


VII. — Statement  respecting  Claims  of  five  years'  diu-ation  and  upwards  outstanding 
as  at  the  end  of  the  year  of  Account.     (To  be  made  and  signed  by  an  Actuary.) 

(1)  The  number  of  claims  incumbent  and  having  durations  of  five  years  and 
upwards  as  at  the  end  of  the  year  of  account,  including  those  separately  retiumed 
under  Form  VI.  above  ;  and  the  amount  of  the  weekly  payment,  and  of  the  annual 
payment,  due  in  respect  of  such  claims  ;  separately  stated  in  respect  of  eacli  year 
of  life  of  the  workmen,  from  the  yovmgest  to  the  oldest.  (These  particulars  to  be 
returned  under  columns  (1)  to  (4)  of  the  tabular  statement  given  below.) 

(2)  The  estimated  liability  in  respect  of  the  claims  specified  above,  computed,  as 
at  the  end  of  the  year  of  account,  on  the  basis  of  the  amount  which  would  be 
required  to  purchase  from  the  National  Debt  Commissioners,  through  the  Post 
Office  Savings  Bank,  an  immediate  life  annuity  for  the  workmen  equal  to  To  per 
cent,  of  the  value  of  the  weekly  payment,  according  to  the  sex  and  true  age  of 
the  workers.  (These  particulars  to  be  returned  under  column  (.5)  of  the  tabular 
statement  given  below,  in  respect  of  each  year  of  life  of  the  workmen,  from  the 
yoimgest  to  the  oldest.) 

(3)  If  the  estimated  liability,  as  reserved  under  the  First  Schedule  in  respect  of 
the  claims  specified  above,  is  computed  on  any  basis  other  than  that  specified  under 
Heading  No.  (2)  above,  the  whole  of  the  particulars  required  under  Headings  (1) 


The  Assurance  Companies  Act,  1909. 


Act  of  1909     1.653 


and  (2)  above  are  to  be  returned  in  columns  (1)  to  (5)  of  the  tabular  statement  given 
below,  together  with  the  following  additional  particulars:  — 

(i)  If  the  estimated  liability  is  determined  on  the  basis  of  the  value  of  an 
immediate  life  annxuty  :  — 

(a)  The  table  of  mortality  upon  which  such  life  annuity  values  are 
based ; 

(b)  The  rate  of  interest  at  which  such  life  annuity  values  are  com- 
puted;  .  T         i 

(c)  Whether  such  life  annuity  values  are  discriminated  according  to 
the  sex  of  the  workers  ; 

(d)  The   proportion   of   such   life    annuity   values    representing    the 
estimated  liability  ; 

(e)  The  modifications  (if  any)  made  in  the  true  ages  of  the  workmen, 
in  deducin  g  the  estimated  liabihty  ; 

(f)  The  amount  of  the  estimated  liability.     (To  be  returned,  in  respect 
of  each  year  of  life,  in  column  (6)  of  the  tabular  statement  given  below.) 

(ii)  If  the  estimated  liability  is  not  determined  on  the  basis  of  the  value  of  an 
immediate  life  annuity,  full  particulars  are  to  be  specified  as  to  the 
precise  method  adopted  in  deducing  such  estimated  liability,  and  the 
total  amount  of  estimated  liability  is  to  be  returned  under  column  (6)  of 
the  tabular  statement  given  below. 


Number 

of 
Claims. 

(1) 

Ages 
of  the 
Workmen 
as  at  the 
end  of  the 
Year  of 
Account. 

(2) 

Amount 

of 

Weekly 

Payment. 

(3) 

Amount 

of 

Annual 

Payment. 

(4) 

Estimated  Liability 

computed  on 
Basis  of  76  per  Cent. 

of  Value  of  Life 

Annuity  purchased 

through  the  Post 

Office. 

(5) 

Estimated 
Liability  if 
computed  on 
Basis  other 
than  that 
specified  in 
Column  5. 

(6) 

\ 

Note. — Separate  particulars  to   be   furnished   in   respect   of   male   and  female 
workers. 


Summary  of  estimated  liability  in  respect  of  outstanding  claims  as  at  the  end  of 
the  year  of  account —  n 


As  per   column    (4)  of  Statement  I  (6) 
„     .     (4)  ,.  II 


III 

IV 

V 

VII 


„  (4) 

„  (4) 

„  (4) 

„(5)or(6) 

Total  estimated  liability  in  respect  of  outstanding 


First  Schedule  (D) 


16'54  Appendix. 


(E.) — Form  applicable  to  Bund  Invesimeni  Bnsincnii. 

Statement  respecting  the  Vaxuation  of  the  Liability  under  Bonds  and  Endow- 
ment Ceetificates  of  the  ,  to  be  made  and  signed  by  the 

ACTUAEY. 

(The  answers  should  be  numbered  to  accord  with  the  numbers  of  the  corresponding 

questions.) 

1.  The  date  up  to  which  the  valuation  is  made. 

2.  The  principles  adopted  in  the  valuation  of  the  liabilities  under  bond  investment 
policies  and  endowment  certificates,  and  whether  these  principles  were  determined 
by  the  instrument  constituting  the  company,  or  by  its  regulations  or  byelaws,  or 
how  otherwise. 

3.  The  rate  or  rates  of  interest  assumed  in  the  calculations. 

4.  The  actual  proportion  of  the  annual  income  from  contributions,  if  any,  reserved 
a»s  a  provision  for  future  expenses  and  profits.  (If  none,  state  how  this  provision  v< 
made.) 

5.  The  consolidated  revenue  account  since  the  last  valuation,  or,  in  the  case  of  a 
company  which  has  made  no  valuation,  since  the  commencement  of  the  business. 
(This  return  should  be  made  in  the  form  annexed.  No  return  under  this  heading" 
will  be  required  where  the  valuation  is  made  annually.) 

6.  The  liabilities  of  the  company  uuder  bond  investment  policies  and  endowment 
certificates  at  the  date  of  the  valuation,  showing  the  number  of  policies  or  cer- 
tificates, the  amounts  assured,  the  amount  of  contribution  payable  annually,  and  the^ 
provision  for  future  expenses  and  profits  ;  also  the  net  liabilities  and  assets  of  the 
company,  with  the  amount  of  surplus  or  deficiency.  (These  returns  should  be 
made  in  the  forms  annexed.) 

7.  The  principles  upon  which  the  distribution  of  profits  among  the  bond  and 
certificate  holders  and  shareholders  is  made,  and  whether  those  principles  are 
determined  by  the  instrument  constituting  the  company,  or  by  its  regulations  or 
byelaws,  or  how  otherwise,  and  the  time  duiing  which  a  bond  investment  policy  or 
endowment  certificate  must  be  in  force  to  entitle  it  to  share  in  the  profits. 

8.  The  results  of  the  valuation,  showing — 

(1)  The  total  amount  of  profit  made  by  the  company,  allocated  as  follows  : — 

(a)  among  participating  bond  or  certificate  holders,  with  the  number 
so  participating  and  the  total  amount  of  their  bonds  or  certificates  ; 

(b)  among  the  shareholders ; 

(c)  to  reserve  funds,  or  other  accounts  ; 

(d)  carried  forward  unappropriated. 

(2)  Specimens  of  profit  allotted  to  policies  or  certificates  for  100(f.  effected  for 

different  periods,  and  having  been  in  force  for  different  durations. 
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(FoEM  referred  to  under  HeadiBg  No.  6  in  Fourth  Schedule  (E). 
Valuation  Balance  Sheet  of  the as  at ,  19 — . 


Dr. 

To  net  liability  under  bond  in- 
vestment and  endowment  certi- 
ficate transactions  (as  per  sum- 
mary statement  provided  in 
Foiu-th  Schedule  (Ej ) 


To  surplus  (if  any) 


Cr. 
By  Boud  Investment  and  En- 
dowment   Certificate    Fund 
(as  per  balance  sheet  under 
Schedule  3)    


By  deficiency  (if  any) 


FIFTH  SCHEDULE. 

N.B. — Where  sinking  fund  or  capital  redemption  business  is  carried  on,  a 
separate  statement,  signed  by  the  actuary,  must  be  furnished  showing  the  total  sums 
assured  maturing  in  each  calendar  year  and  the  corresponding  office  premiums. 

(A.) — Form  applicable  to  Life  Assurance  Business. 

Statement  of  the  Life  Assurance  and  Annuity  Business  of  the  — —  on  the , 

19 — ,  to  be  signed  by  the  Actuary. 

(The  answers  should  be  numbered  to  accord  with  the  numbers  of  the  corresiDonding 
questions.  Statements  of  re-assurances  corresponding  to  the  statements  in 
respect  of  assurances  are  to  be  given  throughout.)  Sepai-ate  statements  are  to 
be  furnished  in  the  replies  to  aU  the  headings  under  this  schedule  for  business 
at  other  than  European  rates.  Separate  statements  are  to  be  also  furnished 
throughout  in  respect  of  ordinary  and  industrial  business  respectively. 

1 .  The  published  table  or  tables  of  premiums  for  assurances  for  the  whole  term  of 
life  and  for  endowment  assurances  which  are  in  use  at  the  date  above  mentioned. 

'2.  The  total  amount  assured  on  lives  for  the  whole  term  of  life  which  are  in 
existence  at  the  date  above  mentioned,  distinguisliing  the  portions  assured  with 
immediate  profits,  with  deferred  profits,  and  without  profits,  .stating  separately  the 
total  reversionary  bonuses  and  specifying  the  sums  assured  tor  each  year  of  life  from 
the  youngest  to  the  oldest  ages,  the  basis  of  division  as  to  immediate  and  deferred 
profits  being  stated. 

3.  The  amount  of  premiums  receivable  annually  for  each  year  of  life,  after 
deducting  the  abatements  made  by  the  application  of  bonuses,  in  respect  of  the 
respective  assurances  mentioned  under  heading  No.  2,  distinguishing  ordinary  from 
extra  premiums.  A  separate  statement  is  to  be  given  of  premiums  payable  for  a 
limited  number  of  years,  classified  according  to  the  number  of  years'  payments 
remainuig  to  be  made. 

4.  The  total  amount  assured  under  endowment  assurances,  specifying  sums 
assured  and  office  premiums  separately  in  respect  of  each  year  in  which  such 
assiu-ances  will  mature  for  payment.  The  reversionary  bonuses  must  also  be 
separately  specified,  and  the  sums  assured  with  immediate  profits,  with  deferred 
profits,  and  "without  profits,  separately  returned. 

o.  The  total  amount  assured  under  classes  of  assurance  business,  other  than 
assurances  dealt  with  under  Questions  2  and  4,  distinguishing  the  sums  assured 
under  each  class,  and  stating  separately  the  amount  assured  with  immediate  profits,, 
with  deferred  profits,  and  without  profits,  and  the  total  amoimt  of  reversionary 
bonuses. 

6.  The  amount  of  premiums  receivable  annually  in  respect  of  each  such  special 
class  of  assurances  mentioned  under  heading  No.  5,  distinguishing  ordinary  from 
extra  premiums. 

7.  The  total  amount  of  premiums  \shich  has  been  received  from  the  commence- 
ment upon  pure  endowment  policies  which  are  in  force  at  the  date  above  mentioned. 

8.  The  total  amount  of  immediate  annuities  on  lives,  distinguishing  the'amounts 
for  each  year  of  life,  and  distinguishing  male  and  female  lives. 

9.  The  amount  of  all  annuities  on  lives  other  than  those  specified  under  heading 
No.  8,  distinguishing  the  amount  of  annuities  payable  imder  each  class,  and  the 
amount  of  premiums  annually  receivable. 
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10.  The  average  rate  of  interest  yielded  by  the  assets,  whether  invested  <>r 
uninvested,  constituting  the  life  assurance  fund  of  the  company,  calculated  upon 
the  mean  fund  of  each  year  during  the  period  since  the  last  investigation,  without 
deduclion  of  income  tax. 

It  must  be  stated  whether  or  not  the  mean  fund  upon  which  the  average  rate  of 
interest  is  calculated  includes  reversionary  investments. 

11.  A  table  of  minimum  values,  if  any,  allowed  for  the  surrender  of  policies  for 
the  whole  term  of  life  and  for  endowments  and  endowment  assurances,  or  a  state- 
ment of  the  method  pursued  in  calculating  such  surrender  values,  with  instances  of 
the  application  of  such  method  to  policies  of  different  standing  and  taken  out  at 
various  interval  ages  from  the  youngest  to  the  oldest.  In  the  case  of  industrial 
policies,  where  free  or  paid  up  policies  are  granted  in  lieu  of  surrender  values,  the 
conditions  under  which  such  policies  are  granted  must  be  stated,  with  specimens  as 
prescribed  for  surrender  values. 

(E.) — Form  applicable  to  Bond  Investment  Business. 

Statement  of  the  Bond  InvestjMent  Business  of  the on  the ,  19 — .      To 

be  sigued  by  the  Actuary.) 
(The  answers  should  be  numbered  to  accord  with  the  numbers  of  the  corresponding 
questions.     Statements  of  re-insurances,  c  jrrespondLng  to  the  statements  in 
respect  of  insurances,  are  throughout  to  be  given.) 

1.  The  published  table  or  tables  of  rates  of  contribution  for  bond  investment 
policies  and  endowment  certificates  which  are  in  use  at  the  date  above-mentioned  ; 
with  full  particulars  as  to  the  terms  and  conditions  on  which  advances  are  made 
under  such  policies  or  certificates,  whether  on  security  of  house  property  or  land,  or 
otherwise. 

2.  The  total  amounts  assm-ed  under  policies  or  certificates  which  are  in  existence 
at  the  date  above-mentioned,  distinguishing  the  portions  iusured  with  and  without 
profits,  stating  separately  the  total  additions  by  way  of  bonus,  'and  specifying  such 
sums  insured  and  bonuses  respectively  according  to  the  number  of  complete  years 
unexpired  at  such  date. 

3.  The  amoimt  of  premiums  receivable  annually,  in  respect  of  the  respective 
insurances  mentioned  under  Heading  No.  2,  separately  specified  according  to  the 
number  of  complete  years  unexpired  at  the  date  above  mentioned. 

4.  The  total  amount  of  premiums  which  have  been  received  from  the  commence- 
ment upon  all  policies  or  certificates  mentioned  under  Headings  Nos.  2  and  3, 
separately  specified  according  to  the  number  of  complete  years  unexpired  at  the 
date  above  mentioned. 

5.  The  average  rate  of  interest  realised  by  the  assets,  whether  invested  or 
uninvested,  constituting  the  bond  investment  and  endowment  certificate  fund  of  the 
company,  calculated  upon  the  mean  fund  of  each  year  during  the  period  since  the 
last  investigation,  without  deduction  of  income  tax. 

6  Full  particulars  as  to  the  terms  and  conditions  upon  which  suiTPnders  of 
policies  and  certificates  are  granted,  with  specimens  of  the  values  allowed  in  respect 
of  difiVrent  durations,  and  different  unexpired  terms  at  the  date  of  surrender. 

7.  Full  particulars  as  to  the  terms  and  conditions  upon  which  allowances  are 
made  on  the  death  of  a  policy  or  certificate  holder,  with  specimen  values  as  required 
under  Heading  No.  6. 

8.  Full  particulars  as  to  the  terms  and  conditions  upon  which  transfers  of  the 
interest  in  a  policy  or  certificate  are  frranted,  whether  on  the  death  of  the  policy  or 
certificate  holder,  or  during  his  lifetime. 

9.  Full  particulars  as  to  the  terms  and  conditions  upon  which  redemption  of 
advances  is  granted,  with  specimens  of  redemption  values  in  respect  of  bonds  or 
certificates  of  different  durations,  and  having  difi'erent  unexpired  terms,  at  the  date 
of  redemption. 

10.  A  tabular  statement  in  res^pect  of  policies  or  certificates  lapsed  during  the 
period  since  the  last  investigation,  showing  the  number,  the  amount  insured,  the 
yearly  premiums,  and  the  total  premiums  received  from  the  commencement ; 
classified  according  to  the  year  in  which  such  policies  or  cenificates  were  eff'ected. 
an  1  lapsed,  respectively  ;  with  a  similar  tabular  statement  in  respect  of  policies  or 
certificates  surrendered  during  the  period  :  Provided  that  policies  or  certificates 
which  have  lapsed  and  been  revived  shall  not  be  entered  as  lapses. 

I  11.  A  statementof  the  total  number  of  advances  made  under  policies  or  certificates 
to  the  holders  thereof,  whether  on  the  security  of  house  property  or  land  or  other- 
wise, and  the  total  amount  of  such  advances  outstanding  at  the  date  above  mentioned, 
distinguishing  the  advances  on  first  mortgage  and  those  on  second  or  subsequent 
mortgage. 
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SIXTH  SCHEDULE.  Section  17. 

RuLBS  FOE  Valuing  Policies  and  Liabilities. 
(A.) — As  respects  Life  Policies  and  Annuities. 
Rule  for  Valuing  an  Annuity. 
An  annuity  shaU  be  valued  according  to  the  tables  used  by  the  company  which 
oranted  such  annuity  at  the  time  of  granting  the  same,  and,  where  such  tables 
^not  be  ascertained  or  adopted  to  the  satisfaction  of  the  Court,  then  according  to 
such  rate  of  interest  and  table  of  mortality  as  the  Court  may  direct. 

Rule  for  Valuing  a  Policy. 

The  value  of  the  policy  is  to  be  the  difference  between  the  present  value  of  the 
reversion  in  the  sum  assured  according  to  the  contingency  upon  which  it  is  payable, 
including  any  bonus  or  addition  thereto  made  before  the  commencement  ot  the 
winding°up,  and  the  present  value  of  the  future  annual  premiums. 

In  calculating  such  present  values  interest  is  to  be  assumed  at  such  rate,  and  the 
rate  of  mortality  according  to  such  tables,  as  the  Court  may  direct. 

The  premium  to  be  calculated  is  to  be  such  premium  as  according  to  the  said  rate 
of  interest  and  rate  of  mortality  is  sufficient  to  provide  for  the  risk  incurred  by  the 
office  in  issuing  the  policy,  exclusive  of  any  addition  thereto  for  office  expenses  and 
other  charges.  . 

(B.) — As  respects  Fire  Pohctes. 

Rule  for  Valuing  a  Policy. 
The  value  of  a  cm-rent  policy  shall  be  such  portion  of  the  last  premium  paid  as  is 
proportionate  to  the  unexpired   portion   of   the   period   in   respect   of   which  the 

premium  was  paid. 

(C) — J_s  respects  Accident  Policies. 

Rule  for  Valuing  a  Periodical  Payment. 
The  present  value  of  a  periodical  payment  shall,  in  the  case  of  total  permanent 
incapacity,  be  such  an  am.juut  as  would,  if  invested  in  the  purcha.se  of  a  life 
annuity  f  .om  the  National  Debt  Coinmissiouers  through  the  Post  Office  bavmgs 
Bank  pur.;hase  an  annuity  equal  to  seventy-five  per  centum  of  the  annual  value  of 
the  periodical  payment,  and,  in  any  other  case,  shall  be  such  proportion  of  such 
amount  as  may,  under  the  circumstances  of  the  case,  be  proper. 

Rule  for  Valuing  a  Policy. 
The  value  of  a  current  policy  shall  be  sucli  portion  of  the  last  premium  paid  as  is 
proportionate  to  the   unexpired   portion   of   the  period  in^respect   of   which   the 
premium  was  paid. 

(D.) — As  respects  Employers'  Liability  Policies. 
Rale  for  Valuing  a  Weekly^  Payment. 
The  present  value  of  a  weekly  payment  shall,  if  the  incapacity  of  the  workman 
in  respect  of  which  it  is  payable  is  total  permanent  incapacity,  be  such  an  amount 
as  would,  if  invested  in  the  purchase  of  an  immediate  life  annuity  froui  the  National 
Debt  Commissioners  through  the  Post  Office  Savings  Bank,  purchase  an  anuuity 
for  the  workman  equal  to  seventy-five  per  cent,  of  the  annual  value  of  the  weekly 
payment,  and  in  any  other  case  shall  be  such  x)roportion  of  such  amount  as  may, 
under  the  circumstances  of  the  case,  be  proper. 

Rule  for  Valuing  a  Policy. 
The  value  of  a  current  policy  shall  be  such  portion  of  the  last  premium  paid 
as  is  proportionate  to  the  uuexpired  portion  of  the  period  in  respect   of  which  the 
premium  was  paid,  together  with,  in  the  case  of  a  policy  under  which  any  weekly 
payment  is  payable,  the  present  value  of  that  weekly  payment. 

(E.) — As  respects  Bonds  or  Certificates. 
Rule  for   Valuing  a  Policy  or  Certificate. 

The  value  of  a  policy  or  certificate  is  to  be  the  difference  between  the  present 
value  of  the  sura  assured  according  to  the  date  at  which  it  is  payable,  including  aay 
bonus  or  addition  thereto  made  before  the  commencement  of  the  winding  up,  and 
the  present  value  of  the  future  annual  premiums. 

In  calculating  such  present  values,  interest  is  to  be  assumed  at  such  rate  as  the 
Court  may  direct.  .     .v         -a 

The  premium  to  be  calculated  is  to  be  such  premium  as,  according  to  trie  sairt 
rate  of  interest,  is  sufficient  to  provide  for  the  sum  assured  by  the  policy  or 
certificate,  exclusive  of  any  addition  thereto  for  office  expenses  and  other  charges. 
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Appendix. 


Sectioh.  17.  SEVENTH  SCHEDULE. 

Where  an  assurance  ct)mpany  is  being  wound  up  by  the  Court  or  subject  to  the 
supervision  of  the  Court,  the  liquidator  in  the  case  of  all  persons  appearing  by  the 
books  of  the  company  to  be  entitled  to  or  interested  in  policies  granted  by  such 
company,  is  to  ascertain  the  value  of  the  liability  of  the  company  to  each  such 
person,  and  give  notice  of  such  value  to  such  persons  in  such  manner  as  the  Court 
may  direct,  and  any  person  to  whom  notice  is  so  given  shall  be  bound  by  the 
value  so  ascertained  unless  he  gives  notice  of  his  intention  to  dispute  such  value  in 
manner  and  within  a  time  to  be  prescribed  by  a  rule  or  order  of  the  Court. 

EIGHTH  SCHEDULE. 

Sections  28        Requirements  to  be  complied  with  by  Unbeeweitees  being  Membeks  of  Lloyd's- 
and  33.  qb  of  any  oxhee  Association  of  Undeeweiters  appeoved  bythe  Board  of  Teade. 

(A.) — As  respects  Life  Assurance  Business. 

1.  Every  underwriter  shall  deposit  and  keep  deposited  in  such  manner  as  the 
Board  of  Trade  may  direct  a  sum  of  two  thousand  pounds.  The  Board  of  Trade 
may  make  rules  as  to  the  payment,  repayment,  investment  of,  and  dealing  with,  a 
deposit,  the  payment  of  interest  and  dividends  from  any  such  iuA^estmeut,  and  for 
any  other  matters  in  respect  of  which  they  may  make  rules  under  section  '2  (6)  of 
this  Act  in  relation  to  deposits  made  by  assurance  companies.  The  sum  so  deposited 
shall,  so  long  as  any  liability  under  any  policy  issued  by  the  underwriter  remains 
unsatisfied,  be  available  solely  to  meet  claims  under  such  policies. 

2.  The  underwriter  shall  furnish  every  year  to  the  Board  of  Trade  a  statement  in 
such  form  as  may  be  prescribed  by  the  Board  showing  the  extent  and  character  of 
the  life  assurance  business  effected  by  him. 

(B.)  and  (C.) — As  respects  Fire  and  Accident  Insurance  Business. 

1 .  Except  as  hereinafter .  provided,  every  underwriter  shall  comply  with  the 
following  requirements : — 

(a)  He  shall  deposit  and  keep  deposited  in  such  manner  as  the  Board  of  Trade 

may  direct  a  sum  of  two  thousand  pounds  in  respect  of  each  class  of  busi- 
ness. The  Board  of  Trade  may  make  rules  as  to  the  payment,  repayment, 
investment  of,  and  dealing  with,  a  deposit,  the  payment  of  interest  and 
dividends  from  any  such  investment,  and  for  any  other  matters  in  respect 
of  which  they  may  make  rules  under  section  2  (6)  of  this  Act  in  relation 
to  deposits  made  by  assui'ance  companies.  The  sum  so  deposited  shall,  so 
long  as  any  hability  under  any  policy  issued  by  the  underwriter  remains 
unsatisfied,  be  available  solely  to  meet  claims  under  such  policies. 

(b)  He  shall  furnish  every  year  to  the  Board  of  Trade  a  statement,  in  such  form 

as  may  be  prescribed  by  the  Board,  showing  the  extent  and  character  of  the 
fire  or  accident  insurance  business  effected  by  him. 

2.  An  underwriter  who  carries  on  fire  insurance  or  accident  insurance  business, 
may,  in  lieu  of  complying  with  the  above  requirements,  elect  to  comply  with  the 
under-mentioned  conditions : — 

(a)  All  premiums  received  by  or  on  behalf  of  the  underwriter  in  respect  of  fire 

and  accident  insurance  or  re-insurance  business  carried  on  by  liim,  either 
alone  or  in  conjunction  with  any  other  insurance  business  for  which 
special  requirements  are  not  laid  down  in  this  schedule,  shall  without  any 
appoitioument  be  placed  in  a  trust  fund  in  accordance  with  the  provisions 
of  a  trust  deed  approved  by  the  Board  of  Trade  : 

(b)  He  shall  also  fui-nish  seciu-ity  to  the  satisfaction  of  the  Board  of  Trade  (or, 

if  the  Board  so  du'ect,  to  the  satisfaction  of  the  committee  of  the  associa- 
tion), which  shall  be  available  solely  to  meet  claims  under  pohcies  issued 
by  him  in  connection  with  fu-e  and  accident  business  and  any  other  non- 
marine  business  carried  on  by  him  for  which  special  requirements  are  not 
laid  down  in  this  schedule. 

The  secui-ity  may  be  furnished  in  the  form  of  either  a  deposit  or  a 
guarantee,  or  partly  in  the  one  form  and  partly  in  the  other. 

The  amount  of  the  security  to  be  fm-nished  shall  never  be  less  than  the 
aggregate  of  the  jjremiums  received  or  receivable  by  the  underwriter  in  the 
last  preceding  year  in  connection  with  such  fire  and  accident  and  other 
non-marine  business  : 

(c)  The  accounts  of  every  underwriter  shall  be  audited  annually  by  an  accountant 

approved  by  tlie  committee  of  the  association,  who  shaU  fiu-nish  a  certifi- 
cate to  the  committee  of  the  association  and  to  the  Board  of  Trade  in  a 
form  prescribed  by  the  Board  of  Trade  : 
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(d)  For  the  piirpose  of  these  re<iuirements  "non-marine  insurance  husiness '" 
means  the  business  of  issuing  policies  upon  subject-matters  of  insurance- 
other  than  the  following,  namelr :  — 

Vessels  of  any  description,  including  barges  and  dredgers,  cargoes, 
freights,  and  other  interests  which  may  be  legally  insured  by,  in,  or  in 
relation  to  vessels,  cargoes,  and  freights,  goods,  wares,  merchandise,  and 
property  of  whatever  description  insured  for  any  transit  by  land  or  water, 
or  both,  and  whether  or  not  including  warehouse  risks  or  similar  risks 
in  addition  or  as  incidental  to  such  transit. 

(D) — As  respects  Employers^  Liability  Insurance  Business. 

1.  Every  underwriter  shall  deposit  and  keep  deposited  in  such  manner  as  the 
Board  of  Trade  may  direct  a  sum  of  two  thousand  pounds.  The  Board  of  Trade- 
may  make  rules  as  to  the  payment,  repayment,  investment  of,  and  dealing  with,  a 
deposit,  the  payment  of  interest  and  dividends  from  any  such  investment,  and  for 
any  other  matters  in  respect  of  which  they  may  make  rules  under  this  Act  in  rela- 
tion to  deposits  made  by  assurance  companies.  The  sum  so  deposited  shall,  so  long- 
as  any  liability  under  any  policy  issued  by  the  underwriter  remains  unsatisiied,  be- 
available  solely  to  meet  claims  under  such  policies. 

2.  Where  the  person  insured  by  any  policy  issued  by  an  underwriter  is  liable  to 
make  a  weekly  payment  to  any  workman  during  the  incapacity  of  the  workman, 
and  the  weekly  payment  has  continued  for  more  than  six  months,  the  liability 
therefor  shall  before  the  expiration  of  twelve  months  from  the  commencement  of 
the  incapacity  be  redeemed  by  the  payment  of  a  lump  sum  in  accordance  with 
paragraph  (17)  of  the  First  Schedule  to  the  Workmen's  Compensation  Act,  1906^ 
and  the  underwriter  shall  pay  the  lump  sum  into  the  County  Court,  and  shall 
inform  the  Court  that  the  redemption  has  been  effected  in  pursuance  of  the  provi- 
sions of  this  schedule. 

0.  The  underwriter  shall  furnish  every  year  to  the  Board  of  Trade  a  statement 
in  such  form  as  may  be  prescribed  by  the  Board  showing  the  extent  and  character 
of  the  employers'  liability  business  ett'ected  by  him. 

4.  For  the  purposes  of  this  schedule  "policy"  means  a  policy  insuring  any 
employer  against  liability  to  pay  compensation  or  damages  to  workmen  in  hii* 
employment. 

(E) — As  respects  Bond  Iniestment  Business. 

1.  Every  underwriter  shall  deposit  and.  keep  deposited  in  such  manner  as  the 
Board  of  Trade  may  direct  a  sum  of  two  thousand  pounds.*"  The  Board  of  Trade 
may  make  rules  as  to  the  payment,  repayment,  investment  of,  and  dealing  with,  a 
deposit,  the  payment  of  interest  and  dividends  from  auy  such  investment,  and  for 
any  other  matters  in  respect  of  which  they  may  make  rules  under  section  2  (6)  of 
this  Act  in  relation  to  deposits  made  by  assurance  companies.  The  sum  so  deposited 
shall,  so  long  as  any  liability  under  any  policy  issued  by  the  underwriter  remains 
unsatisfied,  be  available  solely  to  meet  claims  under  such  policies. 

2.  The  underwriter  shall  furnish  every  year  to  the  Board  of  Trade  a  statement  in 
such  form  as  may  be  prescribed  by  the  Board  showing  the  extent  and  character  of 
the  bond  investment  business  effected  by  him. 

NINTH    SCHEDULE.  Section  SI 

Enactments  ebpeaikd. 


33  &  34  Vict.  c.  61 

34  &  35  Vict.  c.  58 

35  &  36  Vict.  c.  41 
39  &  40  Vict.  c.  22 
7  Edw.  7,  c.  46  , . 

P. 


The  Life  Assurance  Companies  Act,  1870. . . , 

The  Life  Assurance  Companies  Act,  1871 ... . 

The  Life  Assurance  Companies  Act,  1872, , . , 

The  Trade  L^nion  Act  Amendment  Act,  1876. 

The    Employers'    Liability   Insurance   Com- 
panies Act,  1907. 


The  whole  Act^ 

The  whole  Act . 
The  whole  Act. 
Section  seven. 
The  whole  Act. 
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GENERAL  ORDERS. 

3  May,  1909. 
REDUCTION  OF   CAPITAL.       • 

PROCEDURE  ON  APPLICATIONS  FOR  CONFIRMATION  BY  THE 
COURT  OF  THE  REDUCTION  OF  THE  CAPITAL  OF  COMPANIES 
UNDER  THE  COMPANIES  (CONSOLIDATION)  ACT,  1908. 


pp.  1266 

€t  scq. 

Commencement 
■of  order. 


Revocation  of 
former  orders. 


Interpretation. 


Pbeliminary. 

1.  This  order  shall  take  effect  and  come  into  operation  on  the  1st  day  of  April, 
1909,  and  shall  apply  to  all  proceeding's  in  the  High  Court  of  Justice  with  relation 
to  the  confirmation  by  the  Court  of  the  reduction  of  the  capit:il  of  companies 
whether  commenced  before  or  after  that  day,  but  every  such  proceeding  taken 
before  that  day  shall  have  the  same  validity  as  it  would  have  had  if  this  order  had 
not  been  made. 

2.  The  general  orders  of  the  Court  of  Chancery  of  the  2l8t  day  of  March,  1868, 
and  the  '2nd  day  of  March,  1869,  and  the  forms  thereby  prescribed  are  hereby 
revoked  and  annulled  provided  that  such  revocation  and  annulment  shall  not  pre- 
judice or  affect  anything  done  or  suffered  before  the  date  on  which  this  order  comes 
into  operation  under  any  order  or  rule  which  is  hereby  revoked  and  annulled. 

3.  In  this  order — 
"The  Act"  means  the  Companies  (Consolidation)  Act,  1908,  and  sects.  46  to 

56  thereof  are  particularly  referred  to. 

"The  Court"  includes  any  judge  of  the  High  Court  of  Justice  having  f^)r 
the  time  being  jurisdiction  to  confirm  the  reduction  of  the  capital  of 
companies. 

"Judge"  means  any  judge  of  the  High  Court  having  for  the  time  being 
jurisdiction  to  confirm  the  reduction  of  the  capital  of  companies,  and 
includes  any  registrar,  master,  or  other  officer  exercising  the  powers  of 
any  such  judge. 

"The  petition"  means  the  petition  presented  by  the  company  for  the  con- 
firmation by  the  Court  of  the  reductic^n  of  the  capital  of  the  company. 

"The  company  "  means  the  company  which  presents  the  petition  for  reduction 
of  its  capital. 

4.  The  rules  of  the  Supreme  Court  for  the  time  being  in  force,  and  the  general 
practice  of  that  Court,  including  the  C(jurse  of  procedure  and  practice  in  chambers, 
shall  apply  as  regards  all  proceedings  iu  relation  to  the  confirmation  of  any  reduc- 
tion of  capital  by  the  Court  so  far  ns  may  be  practicable,  except  if  and  so  far  as  by 
the  Act  or  this  order  otherwise  provided.  In  particular,  if  and  when  the  Court  is 
for  the  time  being  a  judge  of  the  Chancery  Division,  the  provisions  of  Ord.  V., 
rule  9  (A),  shall  apply  to  all  such  in'occedings  as  being  busmess  assigned  within  the 
moaning  of  that  rule. 

Title »f  petition.  5.  The  petition  and  all  notices,  affidavits  and  other  proceedings  under  the 
petition  shall  be  intituled  in  the  matter  of  the  company,  and  in  the  matter  of 
"The  Companies  (Consolidation)  Act,  1908." 


Application 
of  rules  of 
Smpreme  Court. 
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6. — (1.)  When  the  petition  has  been  presented,  an   application   shall,  in   every  Summons  foi- 
<-ase,  be  made,  ex  parte,  by  summons  in  chambers,  to  the  judge,  for  directions  as  directions, 
to  the  proceedings  to  be  taken  j^reliminary  to  the  hearing  of  the  petition  or  other- 
"wise  vsdth  reference  thereto. 

(2.)  Upon  the  hearing  of  the  summons,  or  upon  any  adjourned  hearing  or  hearhigs 
thereof,  or  any  subsequent  application,  the  jiidge  may  make  such  order  or  orders, 
and  give  such  directions  as  he  may  think  fit  as  to  all  the  proceedings  to  be  taken 
on  and  with  reference  to  the  petition,  and  more  particularly  with  respect  to  the 
following  matters,  that  is  to  .say — 

(a)  The  publication  of  notice  of  the  presentation  of  the  petition  ; 

(b)  In  cases  within  sect.  49  (1)  of  the  Act,  the  proceedings  to  be  taken  for  st^ttling 

the  list  of  creditors  entitled  to  object  to  the  proposed  reduction  ;  fixing  the 
date  with  reference  to  which  the  list  of  such  creditors  is  to  be  made  out, 
pursuant  to  that  section  ;  and  generally  fixing  a  time  for  and  giving 
directions  as  to  all  other  necessary  or  proper  steps  in  the  matter  of  the 
petition,  whether  expressly  mentioned  in  any  of  the  rules  of  this  order 
or  not. 

;  o.)  In  cases  within  sect.  49  (1)  of  the  Act,  the  first  insertion  in  a  newspaper  of  the 
notice  of  presentation  of  the  petition  and  fixing  the  date  with  reference  to  which  the 
list  of  creditors  is  to  be  made  out,  shall  be  directed  to  be  made  at  such  time  before 
the  date  so  fixed  as  the  judge  shall  think  fit,  not  being-,  unless  for  special  reasons 
shown  to  the  i-atisf action  of  the  judge,  less  than  one  calendar  month  before  the  date 
so  fixed,  and  in  such  cases  the  first  order  upon  the  summons  for  directions  may 
be  in  the  Form  No.  1  in  the  Schedule  hereto,  with  such  variations  as  the  circum- 
stances of  the  case  may  require. 

7.  Notice  of  the  presentation  of  the  petition  shall  be  piiblished  at  such  times.   Advertisement 
and  in  such  newspapers  as  the  judge  shall  direct,  and  may  be  in  the  Form  No.  2  <**  petition. 

in  the  Schedule  hereto,  with  such  variations  as  the  circumstances  of  the  case  may 
require. 

8.  In  cases  within  sect.  49  (1)  of  the  Act  the  company  shall,  within  such  time  AfSdavitas 
as  the  judge  shall  direct,  file  in  the  central  ofiice  of  the  High  Court  of  Justice  an  to  creditors, 
aflidavit  made  by  some  officer  or  officers  of  the  company  competent  to  make  the 

same,  verifying  a  list  containing  so  far  as  possible  the  names  and  addresses  of  the 
creditors  of  the  company  as  defined  by  that  section  at  the  date  fixed  as  mentioned 
in  Rule  6  (2)  (b)  of  this  order,  and  the  amounts  due  to  tnem  respectively,  or  in 
the  case  of  any  debt  payable  on  a  contingency  or  not  ascertained  or  any  claim 
admissible  to  proof  in  a  winding-up  of  the  company  the  value,  so  far  as  can  be 
justly  estimated  of  such  debt  or  claim,  and  leave  the  said  list  and  an  office  copy  of 
such  affidavit  at  the  chambers  of  the  judge. 

9.  The  person  making  such  affidavit  shall  state  therein  his  belief  that  such  list  Form  of 
is  correct,  and  that  there  was  not  at  the  date  so  fixed  as  aforesaid  any  debt  or  claim  aflidavit.. 
which,  if  that  date  were  the  commencement  of  the  winding-up  of  the  company, 

would  be  admissible  in  proof  against  the  company,  except  the  debts  and  claims  set 
forth  in  such  list,  and  shall  state  his  means  of  knowledge  of  the  matters  deposed  to 
in  such  affidavit.  Such  affidavit  may  be  in  the  Form  No.  3  in  the  schedule  hereto. 
AA-ith  such  variations  as  the  circiunstances  of  the  case  may  require. 

10.  Copies  of  such  list  containing  the  names  and  addresses  of  the  creditors,  and  Inspection  of 
the  total  amount  due  to  them  (including  the  value  of  any  debts  or  claims  e.stimated  list  of  creditors^ 
as  aforesaid),  but  omitting  the  amounts  due  to  them  respectively,  or  (as  the  judge 

shall  think  fit)  complete  copies  of  such  list,  shall  be  kept  at  the  registered  office  of 
the  companj'  and  at  the  offices  of  their  solicitors  and  London  agents  (if  any)  and 
any  person  desirous  of  inspecting  the  same  may  at  any  time  during  the  ordinary 
hours  of  business  inspect  and  take  extracts  from  the  same  on  payment  of  the  sum 
of  one  shilling. 

11.  The  company  shall,  within  seven  days  after  the  filing  of  such  affidavit,  or  Notice  to- 
such  further  or  other  time  as  the  judge  may  allow,  send  to  each  creditor  whose  creditors, 
name  is  entered  in   the    said   list  a  notice  stating  the   amount   of  the   proposed 
reduction  of  capital,  and  the  amount  or  estimated  value  of  the  debt  or  the  con- 
tingent debt  or  claim  or  both  for  which  such  creditor  is  entered  in  the  said  list,  and 

the  time  (such  time  to  be  fixed  by  the  judge)  within  which,  if  he  claims  to  be  a 
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creditor  for  a  larger  amount,  he  must  send  in  his  name  and  address,  and  the 
particulars  of  his  debt  or  claim,  and  the  name  and  address  of  his  solicitor  (if  any) 
to  the  solicitor  of  the  company  ;  and  such  notice  shall  be  sent  through  the  post  in 
a  prepaid  letter  addressed  to  each  creditor  at  his  last  known  address  or  plaice  of 
abode,  and  may  be  in  the  form  or  to  the  effect  of  the  Form  No.  4  set  forth  in  the 
schedule  hereto,  with  such  variations  as  the  circimistances  of  the  case  may  require. 

12.  Notice  of  the  list  of  creditors  shall,  after  the  filing  of  the  affida\'it  mentioned 
in  Rule  8  of  this  order,  be  published  at  such  times,  and  in  su^h  newspapers,  as  the 
judge  shall  dii-ect.  Every  such  notice  shall  state  the  amount  of  the  proposed 
reduction  of  capital,  and  the  places  where  the  aforesaid  list  of  creditors  may  be 
inspected,  and  the  time  within  which  creditors  of  the  company  who  are  not  entered 
on  the  said  list,  and  are  desirous  of  being  entered  therein,  must  send  in  their 
names  and  addresses,  and  the  particulars  of  their  debts  or  claims,  and  the  names 
and  addresses  of  their  solicitors  (if  any)  to  the  solicitor  of  the  company  ;  and  su(^h 
notice  may  be  in  the  Form  No.  5  set  forth  in  the  schedule  hereto,  with  such  A^aria- 
tions  as  the  circumstances  of  the  case  may  require. 

13.  The  company  shall,  withia  such  time  as  the  judge  shall  direct,  file  in  the 
Central  Office  of  the  High  Court  of  Justice  an  affidaAit  made  by  the  person  to 
whom  the  particulars  of  debts  or  claims  are,  by  such  notices  as  are  mentioned  in 
Rides  11  and  12  of  this  order,  required  to  be  sent  in,  stating  the  result  of  such 
notices  respectively,  and  verifying  a  list  containing  the  names  and  addresses  of  tlic 
persons  (if  any)  who  shall  have  sent  in  the  particulars  of  their  debts  or  claims  in 
pursuance  of  such  notices  respectively,  and  the  amounts  of  such  debts  or  claims, 
nnd  some  competent  officer  or  officers  of  the  company  shall  join  in  such  affidavit, 
and  shall  in  such  list  distinguish  which  (if  any)  of  such  debts  and  claims  are 
wholly,  or  as  to  any  and  what  part  thereof,  admitted  by  the  company,  and  which 
(if  any)  of  such  debts  and  claims  are  wholly,  or  as  to  any  and  what  part  thereof, 
disputed  by  the  company.  Such  affidavit  may  be  in  the  Form  No.  6  in  the  schedule 
hereto,  with  such  variations  as  the  circumstances  of  the  case  may  require  ;  and  such 
list  and  an  office  copy  of  such  affida^dt  shall,  within  such  time  as  the  judge  ^<llilll 
direct  be  left  at  the  chambers  of  the  judge. 

14.  If  any  debt  or  claim,  the  particulars  of  which  are  so  sent  in,  shall  not 
be  admitted  by  the  company  at  its  full  amount,  then  and  in  every  such  case, 
unless  the  company  are  willing  to  appropriate  in  such  manner  as  the  judge  shall 
direct  the  full  amount  of  such  debt  or  claim,  the  company  shall,  if  the  judge 
think  fit  so  to  direct,  send  to  the  creditor  a  notice  that  he  is  required  to  come  in  and 
prove  such  debt  or  claim,  or  such  part  thereof  as  is  not  admitted  by  the  company, 
bj'  a  day  to  be  therein  named,  being  not  less  than  four  clear  days  after  such 
notice,  and  being  the  time  appointed  by  the  judge  for  adjudicating  upon  sucli 
debts  and  claims,  and  such  notice  shall  be  sent  in  the  manner  mentioned  in 
Rule  11  of  this  order,  and  may  be  in  the  Form  No.  7  in  the  schedule  hereto,  with 
such  variations  as  the  circumstances  of  the  case  may  require. 

15.  Such  creditors  as  come  in  to  prove  their  debts  or  claims  in  pursuance  of  any 
such  notice  as  is  mentioned  in  Rule  14  of  this  order  shall  be  allowed  their  costs  of 
proof  against  the  company,  and  be  answerable  for  costs,  in  the  same  manner  as  in 
the  case  of  persons  coming  in  to  prove  debts  under  an  administration  judgment. 

16.  Tlie  result  of  the  settlement  of  the  list  of  creditors  shall  be  stated  in  a 
certificate  by  the  Master  in  the  case  of  an  application  to  the  Chancery  Division  oi- 
by  the  Registrar  in  the  case  of  an  application  to  tlie  judge  in  companies  winding- 
up,  and  such  certificate  shall  state  what  debts  or  claims  (if  any)  have  been 
disallowed,  and  shall  distinguish  the  debts  or  claims  the  full  amount  of  which 
the  companv  are  willing  to  appropriate,  and  the  debts  or  claims  (if  any)  the 
amount  of  which  has  been  fixed  by  inquiry  and  adjudication  in  manner  pro- 
vided by  sect.  49  (3)  of  the  Act,  and  this  order,  and  the  debts  or  claims  (if  ;iny) 
the  full  amount  of  which  is  not  admitted  by  the  company,  nor  such  as  the 
company  are  M'illing  to  appropriate  and  the  amount  of  which  has  not  been 
fixed  by  inquiry  and  adjudication  as  aforesaid ;  and  shall  show  which  of  the 
creditors  have  consented  to  the  proposed  reduction,  and  the  total  amount  of 
the  debts  due  to  them,  and  the  total  amount  of  the  debts  or  claims  the  payment 
of  which  has  been  secured  in  manner  provided  by  sect.  49  (3)  of  the  Act  iind 
the  persons  to  or  by  whom  the  same  are  due  or  claimed ;  but  it  shall  not  be 
wecessary  to  show  in  such  certificate  the  several  amounts  of  the  debts  or  claims 
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•of  any  persons  who  have  consented  to  the  proposed  reduction  or  the  payment  of 
whose  debts  or  claims  has  been  secured  as  aforesaid. 

17.  The  consent  of  any  creditor,  whether  in  respect  of  a  debt  due  or  presently  Evidence  of 
due  or  a  debt  payable  on  a  contingency  or  not  ascertained  or  a  claim  admissible  to  consent  of 
proof  in  a  winding-up  of  the  company,  may  be  evidenced  in  any  manner  which  the  creditor, 
judge  shall  think  reasonably  sufficient  having  regard  both  to  the  amount  of  his 

debt  or  claim  and  all  the  circumstances  of  the  case. 

18.  In  any  case  within  sect.  49  (1)   of  the  Act,  the  petition  shall  nut  be  heard  Certificate 
until  the  expiration  of  at  least  eight  clear  days  from  the  filing  of  such  certificate  as   before  hearing 
is  mentioned  in  Rule  16  of  this  order.  °*  petition., 

19.  Before  the  hearing  of  the  petition,  notices  stating  the  day  on  which  the  same   Advertisement 
is  appointed  to  be  heard  shall  be  published  at  such  times  and  in  such  newspapers  as  °'  hearing, 
the  judge  shall  direct.     Such  notices  may  be  in  the  Form  No.  8  in  the  schedule 

hereto,  with  such  variations  as  the  circumstances  of  the  case  may  require. 

20.  Any  creditor  settled  on  the  said  list  whose  debt  or  claim  has  not,  before  the  AiVTio  may- 
hearing  of  the  petition,  been  discharged  or  determined,  or  been  secured  in  manner  ^^PP^ar. 
provided  by  sect.  49  (3)  of  the  Act,  and  who  has  not  before  the  hearing  consented  to 

the  proposed  reduction  of  capital,  may,  if  he  think  fit,  upon  giving  two  clear  days' 
notice  to  the  solicitor  of  the  company  of  his  intention  so  to  do,  appear  at  the  hearing 
•of  the  petition  and  oppose  the  application. 

21.  Where  a  ci-editor  who  appears  at  the  hearing  under  the  last  preceding  rule   Costs  of 

is  a  creditor  the  full  amount  of  whose  debt  or  claim  is  not  admitted  by  the  company,  appearance, 
and  the  validity  of  such  debt  or  claim  has  not  been  inquired  into  and  adjudicated 
upon  under  sect.  49  (3)  of  the  Act,  the  costs  of  and  occasioned  by  his  appearance 
shall  be  dealt  with  as  to  the  Court  shall  seem  just,  but  in  all  other  cases  a  creditor 
appearing-  under  the  last  preceding  rule  shall  be  entitled  to  the  costs  of  such 
appearance,  unless  the  Court  shall  be  of  opinion  that  in  the  circumstances  of  the 
particular  case  his  costs  ought  not  to  be  allowed. 

22.  When  the  petition  comes  on  to  be  heard  the  Court  may,  if  it  shall  so  think  Directions  at 
fit,  give  such  directions  as  may  seem  proper  with  reference  to  the  securing  in  the  hearing, 
manner  mentioned  in  sect.  49  (3)  of  the  Act,  the  payment  of  the  debts  or  claims  of 

any  creditors  who  do  not  consent  to  the  proposed  reduction ;  and  the  further 
hearing  of  the  petition  may,  if  the  Court  shall  think  fit^^  be  adjourned  for  the 
jjurpose  of  allowing  any  steps  to  be  taken  with  reference  to  the  securing  in  manner 
.iforesaid  the  payment  of  such  debts  or  claims. 

23.  Where  the  Court  makes  an  order  confirming  a  reduction,  such  order  shall   Order  wintu-m- 
give  directions  in  what  manner,  and  in  what  newspapers,  and  at  what  times,  notice  "^S  reduction, 
of  the  registration  of  the  order  and  of  such  minute  as  mentioned  in  sect.  51  of  the 

Act  is  to  be  published ;  and  (unless  it  shall  have  dispensed  altogether  with  the 
addition  of  the  words  "  and  Reduced  "  or  shall  then  dispense  with  any  further  use 
thereof)  shall  fix  the  date  until  which  the  words  "  and  Reduced  "  are  to  be  deemed 
part,  of  the  name  of  the  company  as  mentioned  in  sect.  48  of  the  Act. 

Fees. 

24.  Solicitors  shall  be  entitled   to   charge  and  be  allowed  for  duties  performed   Solicitors'  tees. 
under  the  Act  in  relation  to  matters  dealt  with  by  this  order  the  same  fees  as  they 

have  heretofore  been  entitled  to  charge  and  be  allowed  for  the  like  duties  performed 
under  the  Companies  Acts,  1862  to  1907,  unless  the  Court  or  judge  shall  otherwise 
specially  direct. 

25.  The  same  fees  of  Court  shall  be  paid  in  relation  to  proceedings  dealt  with   Court  fees, 
by  this  order  as  have  heretofore  been  paid  in  relation  to  like  proceedings  dealt  with 

by  the  General  Orders  of  the  21st  day  of  March,  1868,  and  the  2nd  day  of  March, 
1869,  and  such  fees  shall  be  collected  by  stamps  in  the  like  manner  as  the  same 
have  heretofore  been  collected  or  in  such  other  manner  as  may  from  time  to  time  be 
directed  by  the  Lords  Commissioners  of  His  Majesty's  Treasury  in  piursuance  of  the 
powers  vested  in  them  by  the  Public  Officers'  Fees  Act,  1879. 
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Formi.;  No.  1.     Form  OF  Oedee.     [Rule  6  (3).] 

In  the  High  Court  of  Justice, 
Chancery  Division. 
Mr.  Justice 
or 
Companies  Winding-Up, 
Mr.  Justice 
In  the  Matter  of  the  Company,  Limited  and  Reduced  :  and  in  the  Matter 

of  "  The  Companies  (Consolidation)  Act,  1908." 
Upon  the  application  of  the  petitioners  by  summons  dated     _  _  ,  and  upon 

hearing  the  solicitor  for  the  petitioners,  and  on  reading  the  petition  presented  to  the- 
High  Court  of  Justice,  it  is  ordered,  that  an  inquiry  be  made  what,  are  the  debts, 
claims,  and  liabilities  of  or  affecting  the  said  company  ou  the  day  of 

19  ,  and  that  notice  of  the  presentation  of  the  said  petition  be  inserted  in  [the 
newspapers]  on  the  day  of  ,  and  [other  times  of  insertion],  and  that  a 

list  of  the  persons  who  are  cx'editors  of  the  company  on  the  said  day  of  , 

and  an  office  copy  of  the  affidavit  verifying  the  same  be  left  at  the  chambers  of  the 
judge  [or  in  the  case  of  a  petition  to  the  judge  in  companies  winding-up  with  the 
registrar]  on  or  before  the  day  of 


No.  2.     \_See  Rule  7.] 

In  the  Matter  of  the  Company,  Limited  and  Reduced  ;  and  in  the  Matter 

of  "  The  Companies  (Consolidation)  Act,  1908." 
Notice  is  hereby  given  that  a  petition  for  corrfinning"  a  resolution  reducing  the 
capital  ot  the  above  company  from  £  to  £  was  on  the  day  of 

presented  to  the  High  Court  of  Justice,  and  is  now  pending  ;  and  that  the  list  of 
creditors  of  the  company  is  to  be  made  out  as  for  the  day  of  19     . 

C.  &  D.,  of 

[Agents  for  A.  &  B.,  of  ] 

Solicitors  to  the  Company. 


j,'^,,jjj .(  No.  3.     Affidavit  veeifyino  List  of  Ceeditoes. 

[Rule  9.] 
(Title  of  Court  as  in  Form  1.) 

In  the  Matter  of  the  Company,  Limited  and  Reduced ;  and  in  the  Matter 

of  "The  Companies  (Consolidation)  Act,  1908." 

I,  A.  B.,  of  ,  make  oath  and  say  as  follows  : — 

1.  The  paper  writing  now  produced  and  shown  to  me,  and  marked  with  the 
letter  A,  contains  a  list  of  the  creditors  of  and  persons  having  claims  upon  the  said 
company  on  the  day  of  19  (the  date  fixed  by  the  order  in  this  matter 
dated  ),  together  with  their  respective  addresses,  and  the  nature  and  amount 
of  their  respective  debts  or  claims,  and  such  list  is,  to  the  best  of  my  knowledge, 
information,  and  belief,  a  ti-ue  and  accurate  list  of  such  creditors  and  persons  having 
claims  on  the  day  aforesaid. 

2.  To  the  best  of  my  knowledge  and  belief  there  was  not,  at  the  date  aforesaid, 
any  debt,  claim,  or  liability  which,  if  such  date  were  the  commencement  of  the 
winding-up  of  the  said  company,  would  be  admissible  in  proof  against  the  said 
company  other  than  and  except  the  debts  and  claims  set  forth  in  the  said  list.  I 
am  enabled  to  make  this  statement  from  facts  within  my  knowledge  as  the  of 
the  said  company,  and  from  information  derived  upon  investigation  of  the  affair* 
and  the  books,  documents,  and  papers  of  the  said  company. 

Sworn,  &c. 
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List  of  Creditors  referred  to  in  the  Inst  For 


111  the  Matter  of  the  Compauy,  Limited  and  Reduced ;  and  in  the  Matter 

of  "The  Companies  (Consolidation)  Act,  1908." 

This  list  of  cjeditors  marked  A  was  produced  and  shown  to  A.  B.,  and  is  the 
same  list  of  creditors  as  is  referred  to  in  his  affidavit  sworn  before  me  this 
day  of  19     . 

X.  Y.,  &c. 


Names,  Addresses,  and 

Descriptions  of  the 

Creditors. 


Amount  or  estimated  Value 
of  Debt  or  Claim. 


No.  4.      [&cRtrLEll.]  Form  i 

In  the  Matter  of  the  Company,  Limited  and  Reduced;  and  in  the  Matter 

of  "  The  Companies  (Consolidation)  Act,  1908." 

To  Mr. 

You  are  requested  to  take  notice  that  a  petition  has  been  presented  to  the 
High  Court  of  Jvistice,  to  confirm  a  special  resolution  of  the  above  company  for 
reducing  its  capital  to  £  ,  and  that  in  the  list  of  persons  admitted  by  the 

company  to  have  been  on  the  day  of  creditori?"  of  the  company,  your 

name  is  entered  as  a  creditor  \_here  state  the  amount  of  the  debt  or  nature  of  the 
claiiti'^. 

If  you  claim  to  have  been  on  the  last -mentioned  day  a  creditor  to  a  larger  amount 
than  is  stated  above,  you  must  on  or  before  the  day  of  send  the  par- 

ticulars of  your  claim  and  the  name  and  address  of  your  solicitor  (if  any)  to  the 
undersigTied  at  .     In  default  of  your  so  doing  the  above  entry  in  the  list  of 

creditors  wUl  in  all  the  proceedings  under  the  above  application  to  reduce  the  capital 
of  the  company  be  treated  as  correct. 

Dated  this  day  of  19     . 

A.  B., 
Solicitor  for  the  said  company. 


No.  5.     \_See  Rule  12.]  Forms. 

In  the  Matter  of  the  Company,  Limited  and  Reduced ;  and  in  the  Matter 

of  "The  Companies  (Consolidation)  Act,  1908." 

Notice  is  hereby  given  that  a  petition  has  been  presented  to  the  High  Court  of 
Justice  for  confirming  a  resolution  of  the  above  company  for  reducing  its  capital 
from  £  to  £  .A  list  of  the  persons  admitted  to  have  been  creditors  of 

the  company  on  the  day  of  19)  may  be  inspected  at  the  offices  of  the 

company  at  ,  or  at  the  office  of  ,  at  any  time  during  usual  business 

hoiu-s,  on  payment  of  the  charge  of  one  shilling. 

Any  person  who  claims  to  have  been  on  the  last -mentioned  day  and  still  to  be  a 
creditor  of  the  company,  and  who  is  not  entered  on  the  said  list  and  claims  to  be  so 
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entered,  must  on  or  before  the  day  of  send  in  his  name  and  address,  and 

the  particulars  of  his  claim,  and  the  name  and  address  of  his  solicitor  (if  any)  to  the 
undersigned  at  ,  or  in  default  thereof  he  will  be  precluded  from  objecting  to- 

the  proposed  reduction  of  capital. 

Dated  this  day  of  19     . 

A.  B., 
Solicitor  for  the  said  company. 


form  u. 


[Rule  11. 


If  notice  is 
issued  under 
Rule  12. 

[Rule  13.] 


If  notice  is 
issued  under 
Rule  12. 


[Rule  13.] 


Rule  13.] 


No.  6.     [Rule  13.] 
(Title  of  Court  as  in  Form  1.) 

In  the  Matter  of  the  Company,  Limited  and  Reduced ;  and  in  the  Matter 

of  "The  Companies  (Consolidation)  Act,  1908." 

We,  C.  D.,  &c.  [the  secretary  of  the  said  company],  E.  F.,  of,  &c.  [the  solicitor 
of  the  said  company],  and  A.  B.,  of,  &c.  [the  managing  director  of  the  said 
company],  severally  make  oath  and  say  as  follows  : — 

I,  the  said  C.  D.,  for  myself  say  as  follows :  — 

1.  I  did,  on  the  day  of  19  ,  in  the  manner  hereinafter  mentioned, 
serve  a  true  copy  of  the  notice  now  produced  and  shown  to  me  and  marked  B,  upon 
each  of  the  respective  persons  whose  names,  addresses,  and  descriptions  appear  in 
the  first  column  of  the  list  of  creditors,  marked  A,  referred  to  in  the  affidavit 
of            filed  on  the             day  of             19     . 

2.  I  served  the  said  respective  copies  of  the  said  notice  by  putting  such  copies 
respectively  duly  addressed  to  such  persons  respectively,  according  to  their  respective 
names  and  addresses  appearing  in  the  said  list  (being  the  last  known  addresses  or 
places  of  abode  of  such  persons  respectively),  and  with  the  proper  postage  stamps 
affixed  thereto  as  prepaid  letters,  into  the  post  office  receiving  house.  No.  , 
in  Street,  in  the  county  of  ,  between  the  hours  of  and  of 
the  clock,  in  the            noon  of  the  said             day  of 

And  I,  the  said  E.  F.,  for  myself  say  as  follows : — 

3.  A  true  copy  of  the  notice  now  produced  and  shown  to  me,  and  marked  C,  has^ 
appeared  in  the  of  the  day  of  19  ,  the  of  the  day 
of             19     ,  &c. 

4.  I  have,  in  the  paper  writing  now  produced  and  shown  to  me,  and  marked  D, 
set  forth  a  list  of  all  claims,  the  particulars  of  which  have  been  sent  in  to  me  pursuant 
to  the  said  notice  B,  now  produced  and  shown  to  me  by  persons  claiming  to  be 
creditors  of  the  said  company  for  larger  amounts  than  are  stated  in  the  list  of 
creditors,  marked  A,  referred  to  in  the  affidavit  of  ,  filed  on  the  day 
of            19     . 

5.  I  have,  in  the  paper  writing  now  produced  and  shown  to  me,  marked  E,  set 
forth  a  list  of  all  claims,  the  particulars  of  which  have  been  sent  in  to  me  pursuant 
to  the  notice  referred  to  in  the  third  paragraph  of  this  affidavit  by  persons  claiming 
to  be  creditors  of  the  said  company  on  the  day  of  19  ,  not  appearing 
on  the  said  list  of  creditors  marked  A,  and  who  claimed  to  be  entered  thereon. 

And  we,  C.  D.  and  A.  B.,  for  ourselves  say  as  follows: — 

6.  We  have,  in  the  first  part  of  the  said  paper  writing  marked  D  (now  produced 
and  sho\STi  to  us),  and  also  in  the  fii'st  part  of  the  said  paper  Avriting,  marked  E 
(also  produced  and  shown  to  us),  respectively  set  forth  such  of  the  said  debts  and 
claims  as  are  admitted  by  the  said  company  to  be  due  wholly  or  in  part,  and  how 
much  is  admitted  to  be  due  in  respect  of  such  of  the  same  debts  and  claims 
respectively  as  are  not  wholly  admitted. 

7.  We  have,  in  the  second  part  of  each  of  the  said  paper  writings,  marked  D. 
and  E.,  set  forth  such  of  the  said  debts  and  chums  as  are  wholly  disputed  by  the 
said  company. 

8.  In  the  said  exhibits  D.  and  E.  are  distinguished  such  of  the  debts  the  full 
amounts  whereof  are  proposed  to  be  appropriated  in  such  manner  as  the  Judge 
shall  direct. 

Sworn,  &c. 


Reduction  of  Capital  Rules. 


Rules  of  1909 
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Exhibit  I).,  referred  to  in  the  last-mentioned  Atfidavit. 
D. 
In  the  Matter,  &c. 
List  of  debts  and  claims  of  which  the  particulars  have  been  sent  in  to  by- 

persons  claiming  to  be  creditors  of  the  said  company  for  larger  amounts  than  are 
stated  in  list  of  creditors  made  out  by  the  company. 

This  paper  writing,  marked  D.,  was  produced  and  shown  to  C.  D.,  E.  F..  and 
A.  B.  respectively,  and  is  the  same  as  is  referred  to  in  their  affidavit  sworn 
before  me  this  day  of  19     . 

X.  Y.  &c. 


FiEST  Part. 
Debts  and  Claims  wholly  or  partly  admitted  by  the  Company. 


Names,    Addresses, 

and  Descriptions 

of  Creditors. 


Particulars 

of  Debt  or 

Claim. 


Amount 
claimed. 


Amount 

admitted  by  the 

Company  to  be 

owing 

to  Creditor. 


Debts  proposed 

to  be 

appropriated  in 

full,  although 

disputed. 


Second  Paet. 

Debts  and  Claims  wholly  disputed  by  the  Company. 


Names,  Addresses, 

and 

Descriptions  of 

Claimants. 

Particulars  of 
Claim. 

Amount 
claimed. 

Debts  proposed  to 

be  appropriated  in  full 

although  dii«puted. 

Exhibit  E.,  referred  to  in  the  last  Affidavit. 

E. 

In  the  Matter,  &c. 

List  of  debts  and  claims  of  which  the  particulars  have  been  sent  in  to  Mr. 
by  persons  claiming  to  be  creditors  of  the  company,  and  to  be  entered  on  the  list 
of  the  creditors  made  out  by  the  company. 

This  paper  writing  marked  E.  was  produced  and  shown  to  C.  D.,  E.  F.,  and 
A.  B.  respectively,  and  is  the  same  as  is  referred  to  in  their  affidavit  sworn 
before  me  this  day  of  19     . 

X.  Y.  &c. 


O  Q 
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FiEST  Paet. 
\^Saiiie  as  in  Exhibit  B.'\ 


Second  Paet. 

\^Same  as  in  Exhibit  D.'\ 

Note. — The  names  are  to  be  inserted  alphabetically. 


i'"oi'm7.  No.  7.     [<S>t;  Rule  14.] 

In  the  Matter  of  the  Company,  Limited  and  Reduced  ;  and  in  the  Matter 

of  "The  Companies  (Consolidation)  Act,  1908." 
To  Mr. 

You  are  hereby  requii-ed  to  come  in  and  prove  the  debt  claimed  by  you  against  the 
above  company,  by  filing  your  affidavit  and  giving  notice  thereof  to  Mr.  , 

the  solicitor  of  the  company,  on  or  before  the  day  of  next ;  and  you  are 

to  attend  by  your  solicitor  at  the  chambers  of  Mr.  Justice  ,  Room  No.  , 

Royal  Courts  of  Justice,  Strand,  in  the  County  of  London  (or  at  the  chambers  of 
the  Registrar  at  )  on  the  day  of  ,19     ,  at  o'clock  in  the 

noon,  being  the  time  appointed  for  hearing  and  adjudicating  upon  the  claim,  and 
pi'oduce  any  securities  or  documents  relating  to  your  claim. 

In  default  of  your  complying  with  the  above  directions,  you  will  [be  precluded 
from  objecting  to  the  proposed  reduction  of  the  capital  of  the  company]  or  [in  all 
proceedings  relative  to  the  proposed  reduction  of  the  capital  of  the  company  be 
treated  as  a  creditor  for  such  amount  only  as  is  set  against  your  name  in  the  list  of 
creditors]. 


Dated  this  day  of  ,19 


A.  B., 

Solicitor  for  the  said  Company. 


No.  S.     [See  Rule  19.] 

In  the  Matter  of  the  Company,  Limited  and  Reduced  ;  and  in  the  Matter 

of  "The  Companies  (Consolidation)  Act,  1908." 

Notice  is  hereby  given,  that  a  petition  presented  to  the  High  Court  of  Justice  on 
the  day  of  ,   for  confirming  a  resolution  reducing  the  capital   of  the 

above  company  from  £  to  £  ,  is  directed  to  be  heard  before  Mr.  Justice 

on  the  day  of  ,  19     . 

C.  &D.,of 

[Agents  for  E.  &F.,  of  ], 

Solicitors  for  the  Company. 
■?>rdMuif,  1909. 


The  Companies  (Winuing-Up)  Rules,  1909. 
{^Thc-ic  are  set  out  in  full  in  the  Appendix  to  Part  II.  of  this  work.'] 
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PEEVENTION   OF   CORRUPTION  ACT,  1906. 

6  Edw.  7,  c.  84. 

An  Act  for  the  better  Prevention  of  Corruption. 

[4tli  August,   1906.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spii'itual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assenibled,  and  by  the  authority  of  the  same,  as  follows  :  — 

1. — (1)  If  anj"-  agent  corruptlj'  accepts  or  obtains,  or  agrees  to  accept  or  attempts  Punishment 
to  obtain,  from  any  person,  for  himself  or  for  any  other  person,  any  gift  of  cori'upt 
or  consideration  as  an  inducement  or  reward  for  doing  or  forbearing  to  do,   transactions 
or  for  having  after  the  passing  of  this  Act  done  or  forborne  to  do,  any  act  with  agents, 
in  relation  to  lii.s  principal's  affairs  or  business,  or  for  showing  or  forbear- 
ing to  show  favour  or  disfavour  to  any  person  in  relation  to  his  principal's 
affairs  or  business  :  or 

If  any  person  corruptly  gives  or  agrees  to  give  or  offers  any  gift  or  con- 
sideration t<3  any  agent  as  an  inducement  or  reward  for  doing  or  forbearing 
to  do,  or  for  having  after  the  passing  of  this  Act  done  or  forborne  to  do, 
any  act  in  relation  to  his  principal's  affairs  or  business,  or  for  showing  or 
forbearing  to  show  favour  or  disfavour  to  any  person  in  relation  to  his 
principal's  affairs  or  business  ;  or 

If  any  person  knowingly  gives  to  any  agent,  or  if  any  agent  knowingly 
uses  with   intent  to  deceive  his  principal,  any  receipt,   account,  or  other 
document    in    respect    of  which    the  principal    is    interested,    and   which 
contains  any  statement  which  is  false  or  erroneous  or  defective  in  any 
material  particular,   and  which  to  his  knowledge  is  intended  to  mislead 
the  principal : 
he  shall  be  guilty  of  a  misdemeanour,  and  shall  be  liable  on  conviction  on  indict- 
ment to  imprisonment,  with  or  AWthout  hard  labour,  for  a  term  not  exceeding  two 
years,  or  to  a  fine  not  exceeding  five  hundred  pounds,  or  to  both  such  imprisonment 
and  such  fine,  or  on   summary  conviction  to  imprisonment,  with  or  without  hard        ' 
labour,  for  a  term  not  exceeding  four  months,  or  to  a  fine  not  exceeding  fifty  pounds, 
or  to  both  such  imprisonment  and  such  fine. 

(2)  For  the  purposes  of  this  Act  the  expression  "  consideration"  includes  valu- 
able consideration  of  any  kind;  the  expression  "agent"  includes  any  person 
employed  by  or  acting  for  another:  and  the  expression  "prhicipal"  includes  an 
employer. 

(3)  A  person  serving  under  the  Crown  or  vmder  any  corporation  or  any  municipal, 
borough,  county,  or  district  council,  or  any  board  of  guardians,  is  an  agent  within 
the  meaning  of  this  Act. 

2. — (1)  A  prosecution  for  an  offence  under  this  Act  shall  not  be  instituted  with-   Prosecution  of 
out  the  consent,  in  England  of  the  Attorney- General  or  Solicitor- General,  and  in  offences. 
Ireland  of  the  Attorney-General  or  Solicitor- General  for  Ireland. 

(2)  The  Vexations  Indictments  Act,    1859,  as  amended  by  any  subsequent  enact-    "•"'  *"  '^"^  Vict, 
ment,  shall  apply  to  offences  under  this  Act  as  if  they  were  iiicluded  among  the  ""'•  ^'' 
offences  mentioned  in  section  one  of  that  Act. 

(3)  Every  information  for  any  offence  imder  this  Act  shall  be  upon  oath. 

(4)  The  expenses  of  any  prosecution  on  indictment  under  this  Act  shall  be  defrayed 
as  in  cases  of  indictment  for  felony. 

(5)  A  court  of  quarter  sessions  shall  not  have  jurisdiction  to  inquire  of,  hear, 
and  determine  prosecutions  on  indictments  for  offences  under  this  Act. 

(6)  Any  person  aggrieved  by  a  stimmary  conviction  under  this  Act  may  appeal 
to  a  court  of  quarter  sessions. 
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Application 
to  Scotland. 


Short  title 
and  com- 
mencement. 


3.  This  Act  shall  extend  to  Scotland,  subject  to  the  following  modifications  :^ 

(1)  Section  two  shall  not  extend  to  Scotland  : 

(2)  In  Scotland  all  offences  which  are  punishable  under  this  Act  on  summarj" 

conviction  shall  be  prosecuted  before  the  sheriff  in  manner  provided  by 

the  Summary  Jurisdiction  (Scotland)  Acts. 
4. — (I)  This  Act  may  be  cited  as  the  Prevention  of  Corruption  Act,  190G. 
(2)  This   Act   shall   come  into  operation  on  the  first  day  of  January  nineteen 
hundred  and  seven. 


["A  person  serving  under  ....  any  coi"poratiou  ....  is  an  agent  within  the 
meaning  of  this  Act."  Sect.  1  (3).  Accordingly,  directors,  managers,  superin- 
tendents, travellers,  and  other  employes  of  companies  should  bear  the  Act  in  mind. 
The  Act  is  far-reaching  in  its  operation.  It  makes  the  payment  or  acceptance  of  a 
bribe  a  misdemeanour,  that  is,  a  criminal  offence,  punishable  by  imprisonment  or 
fine.  Both  the  person  who  gives  and  the  person  who  accepts  a  bribe  is  punishable, 
and  it  matters  not  how  carefully  the  transaction  is  veiled,  or  how  roundabout  is 
the  procedure  adopted  ;  and  although,  under  sect.  2,  "  A  prosecution  for  an  offence 
under  the  Act  is  not  to  be  instituted  without  the  consent  in  England  of  the  Attorney- 
General  or  the  Solicitor-General  .  .  . ,"  and  some  jDeople  who  pay  or  accept  bribes 
regard  this  as  a  fetter  and  safeguard,  it  must  not  be  forgotten  that  without  any 
such  consent,  several  persons  implicated  may  be  prosecuted  for  conspiracy  to 
commit  the  statutory  offence.     Rex  v.  Porter,  (1910)  1  K.  B.  369.] 


INDEX. 

All  references  are  to  the  pages.     Pages  in  brackets  [327]  refer  to  the  Forms. 


ABANDONMENT, 

objects  of  company,  when  allowed,  1309 

proceedings  for  reduction  of  capital  [1308]  and  note 

ABEIDGED  PROSPECTUS,  258—260 

ABROAD, 

agreement  to  employ  expert  [433 — 436] 

carrying  on  business— articles  as  to  [756  et  seq.\  and  notes 

"income  tax,  as  to,  93  et  seq. 
contract  made,  343 

directors,  notice  to,  of  board  meetings,  740 
English  company  suing  or  sued,  87 
execution  of  deeds,  84,  1545 
executors  of  shareholder — probate,  &c.,  678 
notice  to  members  [779]  and  note 
powers  of  attorney, 

by  parties  abroad  to  act  here  [1167  et  seq.\ 

manage  property,  to  [1161]  / 

seal  for  use,  84,  1545 

transfer  of  shares  not  fully  paid  up  to  person  residing,  672 
vendor  resident,  service  on  [362]  and  note 

ABSCONDING 

contributory,  arrest  of,  1573 

ABSENCE,  .  ,         ^    ^^^^^        -       , 

vacation  of  directorship  by— article  as  to  [730]  and  note 

ACCEPTANCE, 

allotment  of  shares  not  applied  tor,  ot,  5b 
application  for  shares,  of,  48  ,  ,       •         co 

must  be  signified  within  reasonable  time,  52 
directorship,  of,  whether  agreement  to  take  qualification  shares,  56,  720 

ACCIDENT 

fatal,  insurance  against,  and  Assurance  Companies  Act,  518,  519 
fund,  scheme  for  benefit  of  employes,  1018 
insurance  company,  deposit  on  formation  of,  519 
object  clauses  of  [518]  and  note 

"  ACCIDENTAL  OR  DUE  TO  INADVERTENCE," 
meaning  of,  in  Act,  1422 

ACCOUNTANTS, 

em-ployment  of,  to  ascertain  profits,  904 
"  experts  "  within  sect.  84  of  Act,  218 
neglect  of  duty  by,  906 

P.  5^ 
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ACCOUNTS, 

annual — article  aa  to  [772] 
articles  as  to  [770  et  seq.'\ 

private  companies,  in  case  of  [996] 
audit  of,  clauses  in  articles  [773 — 777] 
banking  companies,  audit,  777 
conclusiveness  of  [778] 
copies  to  members  [772]  and  note 

to  Stock  Exchange  [772]  and  note 
debenture  actions,  in, 

indorsements  of  writ  for  [1352 — 1354] 
duty  of  directors  to  keep,  770,  771 
fraudulent,  714,  771,  858,  860,  862,  863 
inspection  by  members  [771],  772 
profit  and  loss,  how  estimated,  874  et  seq. 
report  of  auditors  [775,  777]  and  notes 

ACCUMULATED  PEOFITS, 

application  of,  in  reduction  of  capital,  1258,  1259,  1262  [1301],  1536 
dividends  out  of  reserve  [754]  775 

ACQUIESCENCE, 
allottee,  of,  55,  56 
company  may  be  bound  by,  42 

ACT  OF  PAELIAMENT, 

Companies  (Consolidation)  Act,  1908... 1527 

companies,  when  applicable  to,  43 

contracts  by  promoters  for  a  company  before  its  incorporation  by,  515 

incorporated  by,  when  company  can  register,  1589 

intention,  how  ascertained,  942 

interpretation  of,  942 

regulating  company,  notice  of,  presumed,  761 

statutory  companies,  limit  of  powers  of,  30,  459 

winding-up  companies  incorporated  by,  1593,  1594 

ACTIONS, 

Act  of  1908,  under,  claim  for  rescission  [1375] 
advertisement,  notice  to  defendant  by  [1344] 
appearance  in,  1361 
article  as  to  [751] 
calls,  for, 

allegations  in,  1366 
counterclaims  in  [1368,  1369] 
defence  and  counterclaim  [1368,  1369] 
defence — form  of  [1368]  and  note 

set-ofE,  1366,  1368 
evidence,  clause  in  articles  as  to  [657]  and  note 
indorsements  on  writ  [1339  et  seq.~\ 

pleadings  (claim,  defence,  and  counterclaim)  [1365  et  seq.'\ 
usual  defence  in,  1366 
company's  name  in,  1356  et  seq. 

damages  for  loss  in  taking  shares  [1346,  1349]  and  notes 
debenture  holders, 

indorsement  on  writ  [1352,  1354] 
deceit,  for,  202  et  seq.    And  see  Deceit. 
delay,  effect  of,  197—200,  206 
what  to  be  proved  in,  202  et  seq. 
deposit,  for  recovery  of  (application  for  shares  withdrawn)  [1345]  and 
note 
indorsement  on  writ  if  special,  no  further  statement  of  claim  needed, 
1345 
directors'  power  to  bring  and  defend  [751] 
directors,  against,  to  recover  bribe  [1352]  and  note,  [1382]  and  note 

de  jacio,  to  restrain  [1357]  and  note 
Directors'  Liability  Act,  1890  (now  sect.  84  of  1908),  under,  208  ct  snq. 
debt,  not  tort",  209 
period  of  limitation,  219 
statement  of  claim  [1379] 
writ  stating  claim  [1346]  and  note,  [1350] 
discovery  in,  1363 
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election  by  commencing,  200 
English  companies  suing  or  sued  abroad,  8/ 
fraudulent  misrepresentation,  .    ,    of^- 

death  or  bankruptcy  of  person  defrauded,  20  ( 
of  person  liable,  207 

injuries  to  ccmpany,  for,  1360  ,     a  •        7q     ^   ,.»«     fi7i     ^'^'if^ 

interference  by,  with  company's  internal  affairs,  79  et  seq.,  671,  ld58 

ct  seq.,  1405  ^     nocn 

interrogatories  against  compaiiy,  1333  [13G4J 
intra  vires  contracts,  cases  on,  466—468 
member,  by,  in  name  of  company,  13oo,  loo7  et  seq. 
rule  in  Foss  v.  Harbottle,  74,  633,1357  et  seq. 
misrepresentation  and  non-disclosure,  for,  183  et  seq. 
on  behalf,  &c.,  1354  e«  .sfi?.,  1359  ei  ic<7. 
order  for  dismissal,  with  relief  on  counter-claim  [1418J 
parties,  joinder  of,  1347  ei  se^'.  iqq     ioq 

preliminary   expenses,   for,   by   promoters   against  company,    13S,    139, 

147—149 
promoters,  ag:unst,  133  et  seq.,  202,  203 
period  of  limitation,  140,  206 
secret  profit  (writ)  [1352] 
replies  in,  1367,  13o8  ,„o     ^ 

rescission  of  contract,  for,  by  allottee  of  shares,  183  et  seq. 
delay  in  bringing,  197—200,  206 
indorsement  on  writ  [1345,  1346] 

pleadings  (claim  and  defence)J1372,  1375,  13^71  and  notes 
security  for  costs  of  company,  1363 

specific  performance  of  agreement  to  allot  shares,  57  [1350]  and  note 
striking  out  name  of  cornpany,  1360 
summons  for  directions  in,  1361,  1362 

nltra  vires  contract,  &c.,  writs  [1353—1355,  1384]  and  notes 
cases  on,  464 — 466 
pleadings  [1384,  1385] 
use  of  company's  name  in,  1356,  1357  et  seq. 
writs  of  summbns  in,  1339  et  .^eq.    And  see  Writ  of  Summons. 

ADDENDA  et  CORRIGENDA.     See  coloured  leaf  next  to  Table  of  Cases. 

ADDITIONAL  DIRECTORS, 

article  as  to  [717]  and  notes 

ADJOURNMENT,  ,    ^.^ 

general  meeting,  of,  692,  701,  702,  851,  8a5 

articles  as  to,  699,  702 

chairman's  powers  as  to,  702 

day  fixed  by  subsequent  notice,  702 

for  result  of  poll,  700,  701 

improper,  702 

use  of  proxies  at,  706 
notice  of  adjourned  meeting,  692 

prima  facie  none  requisite,  702 
poll  as  to,  702 
power  to  adjourn  [702]  and  note 

ADJUSTMENT  ^.  ^         _^, 

of  rights  of  contributories  in  winding-up,  App.  la/l 
articles  as  to  [783  et  seq.'\  and  notes,  811  et  seq. 
reconstruction,  1441 — 1446 

ADMINISTRATION,  ,       ,    u  «7«   r7q 

company's  right  to,  in  respect  of  deceased  members   shares,  678,  679 
proof  for  calls  in  action  for,  655 

ADMINISTRATORS, 
deceased  member,  of, 

clauses  in  articles  as  to  [677,  969] 

indemnity  to,  679 

liability  of,  679  
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ADMINISTEATOES— co«<m?^e<f. 
notice  of  meeting  to,  692 

title  of,  to  sliares  of  deceased  member  [677]  and  note 
transfer  of  shares  by,  677,  1533  (Act) 
voting  by,  at  general  meetings,  704 
when  they  become  members,  678 

ADMISSIONS, 

interrogatories  not  with  view  to  obtain,  1364 

ADOPTION, 

by   company, 

agreements,  of,  147,  148,  323 

prospectuses,  of,  184 
contract,  of,  635 

article  as  to  [643] 

forms  of  [369,  370] 

object  clauses  as  to  [505] 

original  modified  [370] 
diflSculty  of  proving  adoption  of.  and  benefit  taken  by  company  (cases),. 
147,   148 

AB  VALOREM  DUTY, 

agreements  for  sale,  on,  338  et  seq. 
mortgages,  1213 

ADVANCE, 

calls  paid  in, 

article  as  to  [657]  and  note 

by  directors  to  obtain  their  fees,  657 

power  of  directors  to  receive,  is  as  a  trust,^  657 

winding-up,  result  of,  658 

ADVENTUEE, 

joint,  object  clause  [506] 

ADVEETISEMENT, 

executors  of  members,  by,  678,  679 

extension  of  objects,  on,   1311    [1323,   1328].      And  see  Extension   of 

Objects. 
name  of  company  to  appear  in,  sect.  63  of  1908  (Appendix),  1541 
notice  of  meeting  by,  articles  [692] 
products  of  compan}',  of  (object  clause)  [512] 
prospectus,  as  to   [258] 

in  newspaper,  provisions  of  Act  of  1908... 1 74 
reduction  of  capital,  on  [1272—1274],  1283,  [1283]   1284,  1237,  [1291.. 

1293,  1296]   1298.     And  see  Eeduction  of  Capital. 
voluntary  winding-up,  of,  sect.   185  of  1908  (Appendix),  1575 
application  to  Court  in,  1576 

meeting   of    creditors   as     to   additional     liquidator,   committee   of 
inspection,  or  application  to  Court,  1575 
writ  of  summons,  to  defendant  [1344] 

AEEIAL  CONVEYANCES  COMPANY, 
object  clauses  of,  [544] 

AFFIDAVITS, 

extension  of  objects,  on  application  for,  1322 

reduction  of  capital,  on,  1266  [1275—1281],  1287,  1288   [1292—1294]. 

And  see  Eedlction  of  Capital. 
supporting    application     to     convert     business     into     private    companr 

[1006—1008] 
winding-up,  in,  App.  1583 

AFEICAX  CONCESSIONS  COMPANY, 
object  clauses  of  [554] 

AFTEE-ACQUIEED  PEOPEETY, 
company,  of,  charge  on,  1182,  1183 
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AGENCY, 

agreement  [433] 

behalf  of  company,  on,  36 

directors,  of,  709,  732 

local,  articles  for  establishment  of  [756] 

object  clause  as  to  [513] 

AGENTS, 

action  of  company's,  31,  36  et  seq. 

adoption  by  company  of  contracts  with,  323  et  seq. 

agreement  to  employ,  abroad  [133,  434] 

application  for  shares  by,  48 

appointment  of   [433 — 435].      And  see  OFFICERS. 

article  as  to  employment  [749] 

breach  of  engagement  to  act  as,  443 

bribes  to,  733,  1671 

commission,  remuneration  by,  432 

improper,  733 
company's  power  to  act  by,  31,  36,  37 
compensation  for  loss  of  office,  442 
contracts  by,  on  company's  behalf,  333 
director,  of,  to  sign  consents,  &c.,  6 
directors  as,  709,  732 

profits  by,  724  ct  seq.  [731]  and  notes 
dismissal  of,  441 — 444 

by  winding-up  or  appointment  of  receiver,  444 
estoppel  of  company  by  acts  of,  42 
fraud  or  misfeasance  by,  40,  441,  442 
intended  company,   of, 

agreement  for  sale  to   [367] 

contract  with,  322,  323 
liability  of  company  for  acts  of,  36  et  seq. 
libel  by,  38 

loss  of  office,  agreement  to  pay  specific  sum  for,  442 
memorandum  of  association  may  be  vsigned  by,  484 
^'mercantile,"  1201  et  seq.,  1206 
misrepresentation  by,  184,  185 
negligence  by,  37,  442 

notice  of  allotment,  51  " 

power  of  company  to  act  by,  31,  36 

to  act  as  (object  clause)  [513] 
promoters  acting  by,  139 

ratification  by  company  of  acts  of,  37,  321,  322,  741 
Scotch  company,  of,  service  on,  85,  86 
signing  contract,  personal  responsibility,  327,  333,  334 
specific  performance  of  employment  agreements,  441 
sub-agent's  liability  to  principal,  733 
torts  by,  37 
use  of  seal  by,  36 
winding-up,  proof   for  salary,   443 

future   commissions,   443 

AGGREGATE  NUMBER  OF  MEMBERS, 
of  private  company  limited,  911 

AGREEMENTS,  321   et  seq. 

acquisition  of  shares  to  obtain  control  of  company,  397,  398  [394 — 397] 
adoption  of,  by  company,  326  et  seq. 

forms  of  adoption  contracts  [369,  370] 
with   modifications    [370] 
agency  in  foreign  country,  for  [433] 
agent, 

authority  of,  to  enter  into,  333 

for  intended  company,  with,  322,  323 

personal  liability,  327,  334 

to  examine  property  abroad  [434] 
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AGRE'EMEl^TS— continued. 

amalgamation,  with  view  to,  1481 — 1487 

form  of  [1488] 
appointment  of  manager  [430] 
apportionment  of  stamp  duty  [359] 
arbitration  clause  in,  349  [337] 
a'rticles  of  association,  effet>t  of,  as,  632  et  seq. 

adopting  preliminary  [643] 
before  company  entitled  to  commence  business,  324,  332 
bondliolders,  by,  to  deposit  bonds  with  view  to  united  action  [416] 
bonus  by  paid-up  shares   [413] 
book  debts,  as  to  sale  of  [346]  and  note 
cancellation  of  founders'  shares  (provisional),  for  [1126] 
capitalization  of  interim  profits  on  sale  of  undertaking,  356 
carrying  into  effect — article  [748] 
carrying  on  business  [356]  357 
company,  by,'  , 

before  entitled  to  commence  business,  324 

cannot  be  entered  into  before. incorporation,  323 

when  provisional,  644 
when  to  be  under  seal,  &c.,  333 
consideration  of  services  in,  329  et  seq. 

"  constituting  the  title  of  the  allottee  "  of  paid-up  shares,  64,  67,  390 
conversion  of  business  into  private  company, 

conditional  on  Court's  sanction   [1004] 

partnership    [955] 
debentures,  as  to, 

holders  to  extend  time  for  payment  [409] 

reconstruction,  on,   1438 
deposit  of  bonds  for  [416] 
directors'  authority  to  enter  into,  333,  732 
directors,  with — disqualification  provided  against   [731]   and  notes 

.     disqualification  provided   for   [730]    and   note 
directors  to  take  up  leases  and  grant  sub-leases  to  company  [420] 
editor,  director  to  be  [436] 
employe,  by, -to  re-transfer  shares  [1033] 

fiduciary  vendors — clauses  in  articles  to  protect  [645]   and  note 
filing, 

under  sect.  25  of  late  Act  of  1867... 330,  331  [1394] 

under  sect.  7  of  late  Act  of  1930,  or  seat.  88  of  Act  of  1908.. .64= 
et  seq.   [363] 
fire  insurances  (benefit  of),  as  to,  361  and  note 
foreign  agency  [433,  434] 
foreign  mines,  for  sale  of  [384] 
fully-paid  shares,  as  to, 

enquiry  into  consideration,  331 

filing  of,  64  [cifid  see  infra,  "  paid-up  shares  "] 
funding  arrears  of  dividend  on  preference  shares  [404] 
guarantee  of  assets,  for  [367] 
insurance  benefits  [361] 

interpretation  of,  law  governing,  343  [362]  and  note 
introductory  notes  as  to,  321 
licence  to  use  inventions,  as  to  [382] 
life  assurance  company — special  fund  [377] 
life  assurance  transfer  [374] 

loan  from  bank,  for — acceptance  secured  by  debentures  [1239] 
manager's  appointment,  for  [430] 

non-compliance  with  sect.   7   of   1900,  or  sect.   88   of   1908,  effect   of, 

64  et  seq. 
not  to  compete  in  business  [356]  and  note 
novation  of,  370 
object  clauses  as  to  [504,  505] 
objectionable  assets  excluded,  clause  as  to  [366] 
option  to  buy  concession  for  [380] 
oral,  by  company,  335 

oral  acceptance  of  written  proposal,  335 
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paid-up  shares,  for,  330 

Act  of  18G7,  provision,  &c.  as  to,  330 
Act  of  1908,  provisions  as  to,  64  et  acq. 
consideration  for,  64,  331  _  •  .     ^ 

filing,  64,  331  [1394]  and  note  (rectification  of  register) 
in  satisfaction  of  debt  of  company  [390] 
issued  contrary  to  sect.  88  of  Act  of  1908... 65,  70 
nominees,  to,  67,  68  [389] 
oral  particulars  to  be  filed,  64,  331 
parties,  67 

sale  of  property  for,  347 
parol,  by  company,  333 
patents,  for  sale  of  [378] 
personal  liability  on,  of  agent,  &c.,  327 
personal  services,  for,  441 

injunction,  when  granted,  441 
specific  performance  not  ordered,  441 
when  to  be  written,  441  ,    ,.   . 

pooling  gross  earnings  of  cold  storage  businesses  and  fixing  minimum 

rates  [425] 
pooling  profits  of  several  companies  [425] 

shares,  as  to  [160] 
preliminary,  on  behalf  of  intended  company, 

plans  usually  adopted,  324  et  seq. 
preliminary  expenses  fund,  as  to  [156] 
prior  lien  debentures,  as  to  [410] 
promoters,  by   [153  et  seq.'\ 

preliminary  expenses,  as  to  [153,  154,  156] 
sale  of  concession,  for  [154] 
^prospectus — reference  to,  in,  171] 
provi-ional  only,  when,  324 

clause  as  to  [333] 
purchase  and  resale  of  mines  by  syndicate  [157] 
qualification  .shares,  to  tike  [392,  393,  394] 
ratification  of,  by  company,  321  e<  seq.,  711,  741 

when  made  before  incorporation,  321 
reconstruction,  for  [1459  et  seq.,  1474] 
reduction  of  life  assurance  company's,  1331 
repudiation  of,  for  bribery,  733 
requisition  for  general  meeting,  as  to  [414] 
rescission  of  vendors',  for  sale,  to  company,  352 

writ  of  summons  for  [1351] 
resolution  approving  draft  of  [1133] 

authorizing  sealing  of  [1131,  1133] 
restraint  of  trade,  in,  357,  358 
sale,  for, 

agent  or  trustee  for  intended  company, 
business  as  a  going  concern,  for  [371] 
business  to  new  company  [345,  367,371] 
debenture  stock,  with  view  to  public  offer  [428] 
equitable  interest, 

stamps  on,  337 
goodwill,  stamps  on,  340,  342,  343 
leaseholds  [350,  351,  354]  and  notes 
points  on,  329 

power  of  attorney  with  reference  to  [1167] 
private  companies,  to  [956] 
single  ship  company  [387] 
stamps  on,  337  et  seq. 
title,  provisions  as  to  [350] 

undertaking  under  memorandum  of  association  [371] 
valuation,  at,  348 
sale  of  goods  by  manufacturing  company  to  firm  as  intermediary  for 
supplying  retail  dealers  [421] 


+ 


ipany,  to  [36^5 
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satisfy  bonus  by  paid-up  shares,  to  [413] 

satisfy  part  of  price  in  paid-up  shares  [388 J 

seal  under,  333 

secretary's  appointment,  for  [431] 

service,  for,  various  forms  [430  et  seq.\  and  notes 

shares,  to  take,  47  et  seq.     And  see  Shares;  Allotment. 

issued  for  cash — subsequent  acceptance  in  kind,  331 

where  no  agreement,  repudiation  is  sufficient,  200 
special  clauses  in  [363  et  seq.'\ 
stamps  on,  337  et  seq.  [359] 

agreement  made  out  of  England,  340 

sale  of  property,  338 
statements  as  to,  in  prospectus,  171 
Statute  of  Frauds,  335—337,  1183  et  seq. 

supplemental,  -to  constitute  title  to  fully  paid-up  shares  [389],  389 
testimonium  clause  in  case  of  company,  334 
trade-marks,  as  to- [345],  346 

transfer  of  lighting  order  to  a  new  company  [398] 
trustee  for  intended  company,  with,  322  et  seq. 
ultra  vires  judgments  [1407 — 1411] 
writ  to  set  aside  [1353] 
underwriting,  as  to  [296  et  seq.'\ 
variation  of,  before  statutory  meeting,  324,  644 
voting,  as  to,  704 
writing,  when  to  be  in,  333 

ALIENS, 

may  be  members  of  company,  26,  28,  45 

ALLOTMENT,  49  et  seq. 

acceptance  of  application,  when  it  is,  49 

articles  as  to  [646  et  seq.] 

avoidance,  remedy  against  directors,  16,  17 

banker's  receipt  [1052] 

before  company  entitled  to  commence  business,  20  et  seq. 

board  of  directors  generally  necessary  for,  50 

bonus  shares  (letter  of)  [1064] 

circular  offering  shares  at  par  [1056] 

conditional,  54 

contracts  constituting  title  to,  64 — 67  '    ' 

debentures  of  (letter  of)  [1061] 

definition  of,  49 

delay  in,  54 

deposit  returnable  when  none  made  [255] 

directors'  control  over  [646]  and  note 

election  to  avoid,  18,  19 

first  public,  51 

good  faith  as  to,  647 

irregular,  16 

board  of  directors — irregular,  50 

company  cannot  insist  on  paying  back  moneys,  1072 

liability  of  directors  for,  17,  19,  20 

ratification  of,  741 

rectification  of  register,  54,  1387  [1392  et  seq.] 

remedy  of  allottee  against  directors,  16  et  seq. 

where  statement  in  lieu  of  prospectus  is  filed,  262,  263 
letters  of,  1051   [1052—1062,  1064] 

stamp  on,  52,  1051 

unstamped,  52 
liability  of  director  for  irregular  allotment,  16  et  seq. 
minimum  subsrT'ption.  before,  9,  10,  11 

not  obtained,  9 — 11 

provisions  of  sect.  85  of  1908... 9  et  seq. 
money  due  on,  is  not  a  call,  656 
notice  of,  51  et  seq.,  257 

agent  to,  51 

application  made  before  incorporation,  52 

avoidance  by  allottee.  Id  et  seq. 
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notice  of — continued. 

effect  of,  257 

how  given,  52 

onus  of  proving,  52 

post,  by,  52,  257,  258 

proof  of  notice  of,  52 

reconstruction,  on  [1471,  1473] 

stamp  on,  52,  1051 

unnecessary  in  some  cases,  51 

unstamped,  52 

verbal,  may  be,  51 

where  not  from  company  sufficient,  52 
notices  avoiding  [1072,  1073]  and  note 

in  contravention  of  sect.  85  of  1908  (late  sect.  4  of  1900)  [261] 
offer  for  jjublic  subscription,  on  (sect.  85  of  1908  or  sect.  4  of  late  Act 

of  1900),  9,  51 
offer  of  shares  at  par,  form  of  circular  [1056] 
offer  of  shares,  when  it  requires  none,  49,  50 
offer  of  shares  on  reconstruction,  1440  et  seq. 
offer  to  the  public,  what  is,  12,  13 
offering  shares  at  a  premium  [1053] 
posting  notice  of,  52 
premium,  at  [646],  647  [1053] 
private  company,  in  case  of,  51 
reasonable  time,  to  be  in,  54 

reconstruction,  offer  of  shares  on,  1440  ct  seq.,  1453  et  seq. 
regret,  letter  of  [1053] 
renunciation  of  [1055] 
repudiation,  18,  183,  198,  199 

sufficient  if  no  agreement  to  take  the  shares,  200 
request  for  [1055] 
resolutions  for  [1132] 
restrictions  on,  article  [648.  960,  961] 
returns,  as  to  (Act  of  1908)',  64,  [610]  1532 

clause  in  articles  as  to  [647]  and  note 

form  of  [610] 
second  or  subsequent  (minimum  subscrij^tion),  9,  10 
shares  of,  clauses  in  articles  as  to  [646]  et  seq. 

reconstruction,  on,  1440  et  seq.,  1453  et  seq. 
signatory  to  memorandum  of  association,  not  necessary  in  case  of,  46, 

484 
statement  in  lieu  of  prospectus,  filing  of,  261 — 263 
unconditional,  must  be,  50 
voidable  under  sect.  5  of  1900   (repealed)  or  sect.   86  of  Act  of  1908, 

when,  16  et  seq.,  51 
what  constitutes,  49 
withdrawal  of  application  before,  48,  257 

ALLOTTEE, 

action  for  deceit  by,  202  et  seq. 

compensation  to,  under  late  Act  of  1900  or  sect.  86  of  Act  of  1908...  17, 

19 
directors'  liability,  proceedings  under  sect.  84  of  Act,  208  et  seq. 
notice  of  allotment  to,  51,  257.     And  see  Allotment. 
remedies  of,  16  et  seq.,  183  et  seq. 
repudiation  by,  18,  183,  198,  199 
rescission  by,  183  et  seq. 

winding-up,  effect  of,  198 

ALLOWANCES. 
promoter's,  138 
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ALTEEATION, 

articles  or  association  of  company,  of,  32,  630,  636  et  seq.,  1530 

fettering  power  of,  637,  1102 

how  accomplished  [1102J 

limits  to,  639,  640 

preferential  rights,  as  regard-,  576,  637,  638,  817 

reduction  of  capital,  on,   1122 

resolutions  for  [1102J 

retrospective,  638 

special  resolution  may  effect,  without  express  reference  to,  1103 
forms  of  [1103,  1105,  1112] 

statutory  majority  for,  must  not  be  changed,  1096,  1100 
bye-laws  varying  bonus  scheme  in  life  policies,  640 
capital  of  company,  477 
memorandum  of  association,  of,  32,  1494 
name  of  company,  seat.  8  of  1908. ..[1127]  and  note 
objects  in  memorandum  of  association,  of,  32  [1129,  1130],  1309  et  seq. 

[1315  et  seq.}.    And  see  Extension  OF  Objects. 
preferential  rights,  637,  638,  817 

rights  given  under  memorandum  of  association,  480,  576,  588 
statutory  rights  as  to  articles  of  association,  633  et  seq. 
voting  rights,  of,  703 

ALTEENATE  DIRECTOKS, 

clause,  as  to,  in  articles  [832] 

AMALGAMATION,  1481   et  seq. 
forms  [1488  et  seq.} 
Act   of   19U8    (sect.    192,   reproducing   sects.    161,   162  of   1862),   under, 

1483,  1486,  1487 
advantages  of,  1482 

agreement  witli  view  to — form  of  [1488] 
call   on   old  members   to   make   \x\>   deiiciency   in   value    (illegality  of), 

compensation  to  officers  not  re-employed,  1485 

notice  of  meeting  to  disclose,  I486' 
debts  of  old  company,  how  borne,  1484,  1485 
dissentients,  1487 
foreign  company,  not  with,  1486 
injunction  against,  when  ultra  vires   [1407] 
life  assurance  companies,  1329  et  seq. 
meaning  of  term,  1481 
memorandum  of  association,  under,  1482 
modes  of,  1482 
name  of  new  company,  1486 

use  of  old  name,  453 
notice  of  allotment  on,  51 
notices  of  meetings  for,  1486 

disclosure  of  intention  to  compensate  officers,  1486 

reference  to   sect.    192   of   1902    (late  sect.    161   of   1862),    1486 
object  clauses  [504] 
partly  paid  shares,  for,  1487 
power  of,  what  authorized  by,  514 
registration  under  1908  Act  with  view  to,  1486 
resolutions  for  [1229  et  seq.'] 
what  companies  can  amalgamate  under  sect.  192  of  1908... 1486 

AMBIGUITY, 

construction  of,  memoi-andum  and  articles,  in,  598 

AMENDMENTS, 

general  meetings,  at,  694,  695,  848 
indorsement  of  writ  of  summons,  1340,  1342 
special  resolutions,  of,  1097 

AMERICAN   RAILROAD  COMPANY, 
object  clauses  of  [564] 


INDEX.  1683. 

"  AND  EEDUCED," 

use  of  words  pending  proceedings  for  reduction  of  capital,  1268,  1267^ 
1269  et  seq.,  1283 

ANNUAL  LIST 

of  members  [624] 

ANNUAL  GENEEAL  MEETINGS,  35,  689 
article  as  to  [689]  and  note 
provisions  of  Act,  1541 

ANNUAL    EETUENS,     33     [622,    623],     624,     762.       And    see    Annual 
Summaries. 
article  as  to  [762]  and  notes 
default  in  making,  held  criminal  offence,  236 

ANNUAL  STATEMENTS, 

banking  companies,  by,  34,  1556,  1557 
insurance  companies,  by,  34,  1556,  1557 

ANNUAL  SUMMAEIES, 

article  as  to  [762]  and  note 

capital,   of,   624 

form  of   [622] 

list  to  accompany  [623],  624,  762 

meeting  (first)  to  be  hold  to  comply  with  Act,  763 

private  companies,  of,  624,  979 

provisions  of  sect.  26  of  Act  of  1908... 762,  1532 

ANNUITIES, 

granting  of  (objects)  [519] 

Assurance  Companies  Act,  1908,  company  granting,  under,  1626 

"  policy-holder  "  includes  annuitants,  1329,  1632 

valuation  of,  in  winding-up,  1630 

ANSWEES,^ 

officer  of  company,  by,  to  interrogatories,  1363 

APPEALS,  ^ 

income  tax,  as  to,  103,  104 

to  House  of  Lords,  forms  of  petition  and  case  [1427 — 1429] 

APPEAEANCE  IN  ACTION,  1361 

attachment  of  solicitor  for  breach  of  undertaking  to  enter,  1361 

by  a  company,  44 

by  a  county  council,  44 

APPLICATION  FOE  BOAED  OF  TEADE  LICENCE, 

registration  without  word  "  limited  "  [500] 

APPLICATION  FOE  DEBENTUEES  AND  DEBENTUEE  STOCK, 
forms  of  [1060,  1061] 

APPLICATION  FOE  SHAEES,  48 
acceptance  of,  49,  50 
agent,  by,  48 

applicant,  when  bound,  48  et  seq.,  257,  258 
banker's  receipt  annexed  to  [257] 
before  incorporation,  258 
conditional,  54,  257 
fictitious  name,  in,  48 
form  of  [257]  _ 
infant's  name,  in,  48,  672 
tendering  for  shares  [1058—1060] 
unauthorized  agent,  by,  damages  to  company,  258 
underwriter,  by  [296] 

unnecessary  in  case  of  memorandum  shares,  485 
withdrawal  before  allotment,  48,  257 

All  references  are  to  the  pages.     Pages  in  brackets  [327]  refer  to  the  .Forms. 


1684  INDEX. 

APPLICATION   MONEYS, 
interest   on,    9 

minimum  subscription,  in  respect  of,  9,  14,  15 
payment  of,  by  cheque,  15 

return  of,  where  minimum  subscription  not  obtained,  9,  15 
specific  appropriation  of,  16 

APPLICATIONS  FOR  EEGISTRATION  OF  COMPANY,  605  et  seq. 
procedure  on,  1 — 3 
without  word  "  limited  "'  [500] 

APPOINTMENT  O:^  DIRECTORS, 

clause  in  articled  [717]  and  note  [829—832] 
in  articles,  4 

APPOINTMENT  OF  OFFICERS  AND  AGENTS,  441—445 

APPORTIONMENT, 

directors'  remuneration,  of,  726 — 728 
dividends,  of,  768 

stamp  duty,  of,  on  sale  [359]  and  note 
transferor  and  transferee,  between,  768,  769 

APPROPRIATION  OF  PAYMENTS, 

order  of,  where  intention  not  shown,  1192 
rules  as  to,  1190 

Clayton's   case,   1191 

ARBITRATION, 

article  as  to  directors'  power  to  refer  to  [752,  842] 

clause  for,  in  agreement  [367] 

clause  in  articles  of  private  company  as  to  [964]  and  note 

dissentient  member,  sect.    192  of  Act  of  1908   (late  sects.   161,  162   of 

1862),  1576 
provisions  of  Act  of  1908... 1559  (general) 
valuation,  price  to  be  fixed  at  [348]  and  notes 

ARRANGEMENTS, 

power  to  make,  with  authorities  (object  clause)   [507] 

ARRANGEMENTS  AND  COMPROMISES, 

under  sect.  120  of  Act  (lat«  Joint  Stock  Companies  Arrangement  Act, 
1870,   and   amendments),   1560 
application,  who  may  make,  1498 

colonial   and  foreign  companies,  how  far  binding,  1504 
Court  having   jurisdiction,    1496 
creditor,  what  is  a,  1496 
discretion  of  Court,  1502 
dissentients,  1503 
majority,  what,  required,  1500 
meetings,  notice  of  [1509 — 1511] 

order  for  [1508] 
modifications,  1504 
orders  sanctioning  [1514 — 1519] 

ordinary  shareholders'  meeting,  when  dispensed  with,  1520 
petition,  procedure  by,   1500 

form  of  [1513] 
proxies,  as  to  voting  by,  1499  [1511],  1512 

form  of  [1512]  and  notes 

when  allowable,  1492,  1499 
reduction  of  capital  as  part  of,  1504 
report  by  chairinaii  of  results  of  meetings  [1512,  1513] 
resolution  approving  scheme  [1511] 
schemes  of,  examples,  1500 

forms  [1505—1507] 
summons  of  meetings  [1505] 
underwriting,   1504 
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ARREAES  OF  DIVIDEND, 

agreement  to  fund  [404] 
preference  shares  in  winding  up,  817 

ART 

associations  for  promotion  of,  498  et  seq.  and  forms,  1531  (Act) 
advantages  of  incxirporation,  500 
licence  of  Board  of  Trade  [499] 

application  for  [500] 
licences  to  hold  land,  501 
object  clause  as  to  exhibition  [542] 

omission  of  word  "  limited,"  500  ,    „„     o  i    -      v    i.     *  i  oc-r 

provisions  of  sect.  20  of  Act  of  1908  or  sect.  23  of  late  Act  of  1867 
...498 

ARTICLES  OF  ASSOCIATION,  Chap.  IX. 

introductory  notes,  629  et  seq.;  forms  [642  et  seq.j 
accompany  memorandum,  to,  629 
accounts,  clauses  as  to  [770  et  seq.] 
acquiring  business,  clause  as  to  [811] 
actions  and  proceedings,  as  to  [751] 
adiournment  of  meeting,  clauses  as  to  [699,  702] 
adopting  contract  by,  328,  635  et  seq.  [643  |  ami  notes 
adopting  Table  A.,  629  [790] 
with  modifications  [790] 
adoption  of  new  [1103]  and  note  .         ,^  ,  ..    v 

under  sect.  264  of  1908  or  late  Companies  (Memorandum  ot  Asso- 
ciation) Act,  1890  (in  lieu  of  deed  of  settlement),  1309  rt  seq. 
advantages  of,  over  Table  A.,  630 
agreement  clause  in  [643]  and  notes 
making  and  varying  [756] 
no  independent  eiiecutive  [645] 
notes  on  Act,  644 
vendors,  as  to  [645] 
agreement  constituted  by,  632  et  seq. 
agreements,  embodying  in,  147 

allotment  of  shares,  clauses  as  to  [646  et  seq.}  and  notes 
alteration  of,  630,  636,  639,  640  ^ 

fettering  power  of,  637,  1102 
forfeiture  of  shares,  as  to,  658 
limit  of,  639,  640 

preference  shares,  as  regards,  576,  637,  638,  817 
provide  reserve,  to,  754 

resolutions  for  [1103,  1105,  1112]  and  notes 
retrospective,  638  et  seq. 
statutory  rights  for,  1530 
alternate  directors,  clause  as  to  [832] 
annual  returns  [762]  and  note 
appointing  attorneys,  as  to  [752,  757  j 
appointing  directors  by,  4,  6 
appointment  of  oificers  by,  441 
arbitration  clause  in  [752] 
assistant  directors,  clause  as  to  [832] 
attestation  of,  629 
audit  clauses  in  [773  et  seq.] 
balance-sheet,  as  to  [772,  773] 
bills,  &c.  [752] 

binding  operation  of,  on  company  and  its  members,  632  et  seq. 
bonus  shares,  clauses  as  to  [767,  768]  and  notes 
borrowing  money,  clauses  as  to  [685 — 688] 
British  control  of  company,  as  to  [826] 
bye-laws  [765] 

calls,  clauses  as  to  [654  et  seq.] 
capital,  clauses  as  to  [820  et  seq.] 
certificate  of  shares,  clauses  as  to  [653,  654] 


All  references  are  to  the  pages.     Pages  in  buckets  [327]  refer  to  the  Forms. 


1686  INDEX. 

ARTICLES  OF  ASSOCIATION,  Chap.  IX.— continued. 
classes  of  shares,  where  memorandum  silent  as  to,  481 

notes  as  to,  637  et  seq.,  811 
club  company,  clauses  as  to  [837] 
colonial  registers  [757] 

commencement  of  business,  clause  as  to  [646]  and  note 
commission  to  directors,  clause  as  to  [832,  833] 
committees,  clauses  as  to  [742,  743,  835 — 836] 
Companies  Act,  1908,  provisions  of,  as  to,  629 
company,  how  far  bound  by,  632  et  seq. 
company  limited  by  shares,  form  of  [642  et  seq.~\ 
consolidation  of  shares  [684] 
construction  of,  591  et  seq. 
construction  of, 

according  to  general  law,  593 

originating  summons  to  obtain,  604 

subject  to  Companies  Act  of  1908... 593 
controlled  by  memorandum,  592  et  seq.,  631 
co-operative  fund,  clause  as  to  [1028] 
copie.i  of,  for  members,  489,  1531 
covenant  implied  by,  632 
custodj'  of  documents,  clause  as  to  [834] 
debenture  directors,  clauses  as  to  [830,  831] 
debenture  stock,  clauses  as  to  [687] 
debentures,  clauses  as  to  [687];  special  [837] 
deceased  member,  clauses  as  to  [677]  and  note 
deed  of  covenant  not  to  alter,  clause  as  to  [962] 
deeds  of  settlement,  substitution  for,  of  memorandum  and,  1310 
deeds,  authentication  of  [760] 
definition  of,  630 

deposits  by  employes,  clauses  as  to  [1028] 

diiferentiating  as  to  amount  of  calls  payable,  clause  as  to  [649] 
direction  in,  for  payment  of  preliminary  expenses,  148 
directors, 

additional  [717]  and  note 

advisability  of  giving  express  powers  to,  747,  748 

appointment  of,  by  (sect.  72  of  1908),  6 

casual  vacancies  among  [718,  737] 

chairman  [742] 

changes  of  [738] 

contracts  of,  clause  as  to  [731]  and  notes 

first,  clause  as  to  [717] 

individual  responsibility  of,  clause  as  to  [788] 

number  of  [716] 

power  to  trustees  of  will  to  appoint  [831] 

proceedings  of  [740] 

resolution  of,  without  meeting  [744] 
distribution  of  assets  in  specie,  clause  as  to  [785] 
dividends,  clauses  as  to,  763  [763  et  seq.'] 

warrants  for  [769] 

with  call  [767] 
effect  of,  632  et  seq. 
■employes,  as  to, 

directors,  clauses  as  to  [1039] 

shares,  as  to  [1027,  1028,  1030,  1033] 
out  of  savings  [1030] 
evidence  of  passing  of  resolution — article  [700] 
expressed  intention  to  be  regarded,  597 

fiduciary  relation— clauses  as  to  [645,  646,  730,  731]  and  notes 
foreigner's  exclusion,  for  [820] 
forfeiture  clauses  in  [658  |  and  notes 

bankrupt's  shares,  679 
giiarantoe  companies,  of  [798,  801,  802] 
how  and  whom  binding,  31,  32,  632 
implied  covenant  by  members,  632,  633,  1530 
increase  of  capital  clauses  [683] 
increase  of  directors,  clause  as  to  [736] 
indemnity  clause  [753,  787] 

ins])ection  of  company's  books,  clause  as  to  [771]  and  note 
instalments  on  shares,  clause  as  to  [649] 
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ARTICLES  OF  ASSOCIxVTION,  Chap.  IX.—conimHed. 
interest  on  dividends  [766] 
interim  dividends  [767]  and  note 
interpretation  of,  591  et  seq.   [642] 
investment  clause  [752]  and  note 
irregularity,  clause  as  to  [743]  and  note 
issue  price,  clause  as  to  [649] 
joint  holders,  clauses  as  to  [650,  704,  769] 
liability  in  excess  of  shares  held  may  be  imposed  by,  476 
lien  clauses  in  [662]  and  notes 
local  management  clauses  [756  et  seq.] 

management  of  one  company  by  another,  clause  as  to  [829] 
managers,  clausas  as  to  [749,  833] 
managing  directors,  clauses  as  to  [738,  739] 
meaning  of,  in  sect.  72  of  1908... 7 
meetings  of  directors,  clauses  as  to  [740] 
meetings  of  shareholders,  clauses  as  to  [689  et  seq.] 

chairman  at  [698] 
member  entitled  to  copy  of,  33 
members'  inventions,  pre-emption  clause  [839] 
membership  in  unlimited  company,  clause  as  to  [810] 
memorandum,  relation,  631 

may  be  explained  by,  592 
minimum  subscription  stated  in,  9 

form  of  clause  [648] 
minutes,  clauses  as  to  [745] 
miscellaneous  clauses  in  [811] 
miscellaneous  notes  on,  844  et  seq. 
mistakes  in,  rectification  of,  641 
modiiication  clause  [685] 
new  set  of,  resolution  for  [1103] 

notice  of,  imputed  to  shareholders  and  others,  77  et  seq.,  693,  694 
notices, 

clauses  as  to  [778  et  seq.] 
of  meetings  [692]  and  notes 
ordinary  meeting,  clause  as  to  [697] 
outsiders,  how  affected  by,  633 

peieentage  of  profits  to  directors,  clauses^as  to  [832,  833] 
poll,  clauses  as  to  [700 — 702] 
powers  of  attorney,  clauses  as  to  [752,  757] 
preference  shares, 

clauses  as  to  [652,  820  et  seq.] 
notes  as  to,  575  et  seq.,  812  et  seq. 
preliminary  expenses,  clause  as  to  [748] 
preparation  of,  4 

principal  matters  dealt  with  in,  640 

printing,  &c.  of,  629  rf^rm       j       i. 

private  company,  of,  clause  declaring  company  to  be  a  [959]  and  notes 

special  forms  as  to  [959  et  seq.].    And  see  Private  Company. 
profits,  special  clauses  as  to  [839 — 841] 
promoters  taking  part  in,  132  ■ 
provisions  of  Act  of  1908  as  to,  629 
proxies,  clauses  as  to  [705  et  seq.] 

form  of  [707] 
purchase  of  company's  own  shares,  clause  as  to  [646] 
qualification  clauses  [718]  and  notes 
alteration  of  qualification  [733] 
quorum,  shareholders  at  meeting,  clause  as  to  [697]  698 

directors,  of,  clause  as  to  [740]  and  notes 
ratification  of  contract  by,  643 
reconstruction  clause  [785]  and  notes 
receipt*,  relea  es,  &c.,  clause  [752] 
reduction  of  capital  clau--_e  [684] 
reduction  of  number  of  directors  [736] 
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AETICLES   OF   ASSOCIATION,  Chap.   IX.—continHed. 
register  of  directors,  clause  as  to  [738] 
registration  of,  1 — 3,  448 
registration  of  mortgages,  clauses  as  to  [688] 
I'egulations  of  company,  629 
removal  of  directors  clause  [736] 
remuneration  of  directors  clauses  [724],  724 — 727  |  744] 

reference  to,  in  prospectus,  168 
requirements  of  Act  of   1908.. .1530 
requisition  for  meeting,  clause  as  to  [690],  691 
reserve  fund,  clause  as  to  [754] 
resignation  of  office,  731 
retention  of  dividends  clause   [769] 
return  of  allotments,  clause  as  to  [647] 
rotation  of  directors,  clauses  as  to  [734  et  seq.] 
sale  of  bankrupt's  shares,  679 
seal,  clauses  as  to,  82  [760] 
seals  for  use  abroad  under  sect.    79  of   1908,  or  late   Seals  Act,   1864^ 

clause  as  to  [757] 
secrecy  clauses  [782,  783] 
secretary,  clauses  as  to  [759,  760]  and  note 
share  warrants,  clauses  as  to  [680] 

voting  in  respect  of  [707] 
ships'  husbands,  clauses  as  to  [834] 
show  of  hands,  clause  as  to  [699] 
signatures  to,  629 
solicitors,  clauses  as  to  [758] 
special  business,  clause  as  to  [697] 
specialty  debt  created  by,  632 
special  resolutions  annexed  to,  641 
copies  anaexed,  641 

two  meetings  may  be  convened  by  one  notice  [696]  and  note 
specific  powers  to  directors,  clauses  as  to  [747  et  seq.'\ 
stamps  on,  4,  629,  641 
statutorj'^  meeting,  clause  as  to  [689] 
stock,  clauses  as  to  [681,  682] 
subdivision  of  slmres,  clauses  as  to  [684] 
subscribers  to,  629 

substitute  director,  clause  as  to  [832] 

substituting  memorandum  and  articles  for  deed  of  settlement,  1310' 
suing  for  remuneration  under,  633,  635 
surplus  profits  to  directors,  clause  as  to  [832] 
surrender  of  shares  clause  [749]  and  note- 
meaning  of,   749 
Table  A., 

application  of,  629 
assumed  valid  in  construing,  593 
exclusion   of   [643] 
transfer  of  shares, 

clauses  as  to  [668  ef  neq.'] 
not  to  pass  dividends  [768] 
registration  clause  [671,  674] 
restrictions  on,  665  [671] 
transmission  clause  in  [677  ]  and  note 

private  companies  in,  969  [970] 
trustees,  clause  as  to  appointing  [751] 

trusts  as  to  shares  not  recognized,  clause  as  to  [650],  650,  651 
ultra  vires  provisions  in,  631 

uncalled  capital,  mortgage  of,  clause  in  articles  as  to  [688] 
unclaimed  dividends  clause  [770] 
underwriting  commission  stated  in,  279 

clause  in  articles  as  to  [648]  and  note 
unlimited  company,  of  [804] 
vacation  of  dircctorsliip  [728 — 731] 
votes  of  members,  clauses  as  to  [702  et  neq.'] 

where   indebted   to   company    [708] 
whole  document  to  be  regarded  in  construing,  594 
winding-up  clauses  [781.^783—787,  843] 
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ASSAULT, 

company's  liability,  wiien  agent  guilty  of,  38 

ASSEMBLY  ROOMS, 
objects   [548] 

ASSENTS, 

directors,  of,  to  act,  6 — 8 

ASSETS, 

after  dissolution  of  company,  112,  1448,  1451 
agreement,   claim   in,  excluding  objectionable   [366] 
Assets  Conversion  Company  (objects)  [525] 
distribution  of, 

in   specie,    786 

article  as  to  [785] 
object  clause  [514]  and  note 
powers  of  company  as  to,  514 
in  winding-up,  783 

articles  as  to  surplus  [783,  785]  and  notes 
guarantee  of,   in  agreements    [367] 
sale  of,  injunction  restraining  improper  [1408] 
undervalue  by  directors  in  balance  shoot,  755 

ASSIGNEE, 

of  patents,  registration  of,  381 

ASSISTANT  DIRECTORS, 
article  as  to  [832] 

ASSOCIATIONS, 
illegal,  109 

"not  for  profit"  [495  ef  seq.]  and  notes,  1531 
list  of  some  existing,  502 
memorandum  of  association  [495] 
provisions  of  Act  of  1908. .  .495,  1531 

remuneration  of  members  and  officers,  &c.  [496]  and  note 
winding-up  of,  where  unregistered,  sects.  267,  268  of  1908,  App., 
1593 

ASSURANCE  COMPANIES  xiCT,  1909.. .1329  et  seq.,  1626  r1  srq. 
accident,  1626,  1633 

actuarial  report,  and  abstract,  App.,  1627 
amalgamation  or  transfer  with  or  to  others,  1628 

instances  of,  1330 

petition  to  sanction  [1332],  1628 
annuity,  1626,  1631 
bond  investment,  1626 
deposit  before  commencing  business,  519,  1626 

dealing  with,  in  winding-up  on  transfer  of  undertaking,  1331 
employers'  liability,  1626,  1634 
fire,  1626,  1633 
life,  1626,  1632 
objects   [518   et  seq.] 
reduction  of  contracts,  1630 

security  of  policy-holders  in  separate  fund,  1627 
service  of  notices  on  jjolicy-holders,  1631 
subsidiary  companies,  winding-up  of,  1330,  1629,  1630 
valuing  annuities  and  policies,  rules  for,  1630 
what  companies  and  associations  within,  1626 

ATTACHMENT, 

corporation,  against,  none,  43 
directors,  against,  43 
remuneration  of  directors,  of,  727 


All  references  are  to  the  pages.     Parjes  in  brackets  [327]  refer  to  the  Forms. 
P.  OS 


1690  INDEX. 

ATTOENEY, 

directors,  power  to  appoint  [752,  757] 

powers  of,    1155   et  seq.;  forms   [1161    et  seq.'\.      And  see  POWERS    OK 

Attorney. 
proxy,  voting  by,  705 

ATTOENEY-GENERAL, 

interference  of,  in  case  of  ultra  vires  acts,  466 

AUDIT, 

articles  as  to  [773  et  seq.] 

private  company,  in  [997] 
banking  companies'  accounts,  35,  777,  1558 

provisions  of  sects.  112,  113  of  Act  of  1908  as  to,  773  et  .leq.,  1558 
report,  cxjntents  of  [775]  and  note 

AUDITOES, 

agents  of  company,  773 

appointment  of,  by  Board  of  Trade  [773]  and  note 

banking    companies,    777 

clauses  in  articles  as  to  [773 — 775] 

directors  may  act  on  assumption  that  they  are  acting  properly,  777 

duties  of,  775  et  seq. 

neglect  of,  775,  906 
employment  of,  904 
interim  injunction  refused,  777 
naming  of,  in  prospectus,  173,  249 
payment  of  dividends  out  of  capital,  liability  for,  862 
position  of,  775 

pro  hue  Vice,  not  oiBcers  of  the  company,  777 
provisions  of  Act  of  1908  as  to,  774  ct  seq.,  1558 
report  of  [775]  and  note 
responsibility  of,  775,  776,  906 
secrecj'  clause  in  articles  [782] 
statements  as  to,  in  prospectus,  173 
vouched  documents,  when  they  may  rely  on,  906,  907 

AUTHENTICATION, 
notices  of,  778,  1047 

AVOIDANCE  OF  ALLOTMENT, 
notices  of  [1072,  1073]  and  note 


BALANCE  OEDEE, 
calls,  for,  1367 

conclusiveness  of,  1367 
liquidator  cannot  sue  on,    1367 

BALANCE  SHEET, 

articles  as  to  [772  et  seq.]  and  notes 

private  company,  of  [996] 
ascertainment  of  profits  by,  874 
copies  of,  to  members  [772] 
fraudulent,  liability  in  respect  of,  714,  772 

provision  of  Act  of  1908  as  to  audit,  sects.  112,  113,  App.,  1558 
undervalue  of  assets  in,  755 

BALANCE  TICKET, 
form  of  [1077] 

BANK  CHAETEE  ACT,  1884, 

Cajpital   and    Counties    lUink    v.    Governor   and    Comvany    of    Bank    of 
England,  953  /      y      /  / 

BANK  OF  ISSUE, 

liability  unlimited  in  respect  of  notes,  sect.  251  of  Act  of  1908    App., 
1590  ' 


preservation  of  rights  on  conversion,  953 
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annual  statements  by  companies  carrying  on  business  ot,  1556,  1557 

appropriation  of  payments,  rules  as  to,  1190  et  seq. 

audit  of  accounts,  35,  777,  1558    1559 

authority  to,  to  pay  dividends  to  third  party  [769J  770 

mortgages^to,  1179  et  seq.    And  see  Banking  and  Advance  Secueities. 
object  clauses  of  [524] 
overdraft  with,  is  borrowing,  686 
receipts,  1071,  1072 

dcpofit  on  shares,  for  [257] 

instalments  [1066,  1067]  ,  ,  nTi9    IIIIT 

resolutions  of  directors  as  to  company  s  account  [U^A  ilrflj 
shareholders'  directions  to  pay  dividend  into  bank  [lOSSJ 
transfer  of  shares  in,  stating  numbers,  669 

BANKING  ACCOUNT, 

"  closing,"  what  is,  1193 
overdrawing,  is  borrowing,  686 
resolution  to  open  [1132] 

BANKING   AND  ADVANCE  SECURITIES,  1179  et  se_q. 
introductory  notes,  1179  et  seq.;  forms  [1216  et  seq.^ 
Act  of  1908,  registration  under,  1183 
agreements  for  deposit  to  secure  advances  [121b  et  seq.] 

bearer  securities,  1223 

bills  and  debentures  in  blank,  1239 

debentures  to  secure  current  account  [1229,  1230J 

goods  warrants,  of  [1224] 

loan  for  specified  amount  [1225,  1226] 
securities  on,  1225,  1226 
appropriation  of  payments,  1190 

order  of.  1192 

rule  in  Clayton's  case,  1191 
bearer  securities,  agreement  to  deposit  [1223] 
bills  and  deposit  of  debentures  in  blank  [1239] 
bills  of  lading,  dock  warrants,  &c., 

advances  on,  1201  et  seq. 
Bills  of  Sale  Acts,  application  of,  1183,  1212 
building  societies,  loans  to,  1198 
"  closing  "  banking  account,  what  is,  1193 
combining  two  or  more  accounts,  1192 

compound  interest,  1193  . . 

consideration  for,  1180 

crossed  cheques  to  which  customers  not  entitled,  lia^i 
debentures  to  registered  holder,  form  of  [400] 

blank,  on  [1239]  .        ,     ,      •     j  u-j-    noi 

current  account  secured  on  debentures  ceasing  to  be  m  debit,  liyi, 

1192  (s.  104  (2)) 

with  charge  on  undertaking  [1236] 
deposit  of  debentures  payable  on  demand  [1228,  1229] 

securities  on  debentures  and  debenture  stock  [1218],  ll^i 
distringas  [1220]  and  notes  ^-quso     iiqo 

equitable  mortgages  and  charges,  1179,  1183—1190 

application  of  Act  of  1908  as  to  registration,  1183 

application  of  Bills  of  Sale  Acts,  1183,  1212 

application  of  Statute  of  Frauds,  1183—1185 

consideration  for,  1180 

creation  of,  1179,  1183 

deposit,  by,  1185 

parol,  by,  1186  ^    ,,„• 

property  which  may  be  charged,  1182,  1183,  1185,  1186 

registered  companies  and  societies,  by,  1187 

verification  of  appropriations,  1190,  1191 
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BANKING  AND  ADVANCE  SECURITIES— co>itinaed. 
Factors  Act,  provisions  of,  1201 

decisions  as  to,  1204  et  seq. 
forms  [1216  et  seq.] 

fortification  of  equitable  securities,  1189,  1190 
fraud  on  guarantor,  where  lender  stands  by,  1197 
fraudulent  preference,  1183 
general  deposit  security  [1223] 
goods  warrants,  agreement  to  deposit  [1224] 
guarantees  as  to,  1196,  1197   [1244]   nnd  notes,  [1249,,  1250] 

interest,  liability  for  (Stat.  Lim.;,  1198 

joint  and  several  [1244]  and  note 
letter  on  footing  of  [1249] 
indemnity  from  company  to  directors  for  becoming  sureties  [1251] 

resolution  approving  [1253] 
investigation  of  title,  1189 

memorandum  charging  on  deposit  of  dociunents  [1218] 
memorandum  on  deposit  of  debentures  to  secure  current  account  [1229, 

1230] 
mercantile  agent,  1201  et  seq.,  1206 
mortgages  to  banks,  1179,  1189 

present  and  future  advances  [1241] 

uncalled  capital,  of  [1233,  1235] 
negotiable  securities,  agreement  to  deposit,  1186  [1223] 
notice  before  calling  in  or  paying  off,  1193 
notice  by  mortgagee  to  pay  off,  withdrawal  of,  1194 
notice  by  banker  of  contents  of  document  deposite  I  bj'  one  customer  as 

security  by  another,  not  to  be  implied,  1189 
option  to  buy  mortgaged  premises  [1238] 
overdraft  by  debtor  in  fraud  of  ouarantor  who  has  dpi)osited  securities, 

1197 
overdraft  by  agent  in  fraud  of  his  principal  (the  debtor),  1194 
power  of  attorney  to  execute  mortgage  [1223] 
proposal  to  secure  overdraft  [1222] 
registration  of.  1183 
release  of  guarantor  when,  1245,  1247 
stamps  on,  1213 
Statute  of  Limitations,  1194 
surety,  charge  in  favour  of  bank  [1250] 

letter  on  footing  of  [1250]' 
uncalled  capital,  on  [1233,  1235] 
withdrawal  of  notice  to  pay  off.  1194 

BANKING  BUSINESS, 
transfer  of,  373 

BANKING  COMPANY, 

annual  composition  under  se-t.  23  of  Bank  Charter  Act,  1844... 953,  954 

annual  statements  by,  1556,  1557 

audit  of  accounts,  35,  777,  1558,  1559 

auditors  of,  777,  1558,  1559 

denoting  numbers  of  shares,  669 

objects  of  [524  ] 

re-registration  under  sect.  57  of  1908  (late  Companies  Act,  1879)... 627, 

xOou 

transfer  of  shares  in,  669 

unregistered,  with  more  than  ten  members,  illegal.  109 

BANKRUPTS, 

disclaimer  of  shares  by  trustee,  680 
forfeiture  of  share.-!  of,  658,  661,  679 
may  be  appointed  director,  730 
members  of  company  may  be,  45 
share  not  in  order  and  disposition  of,  651 
transfer  of  shares  of,  form  of  [670] 
transmission  of  .shares  of,  677  et  seq. 
trustee's  right  to  be  registered,  679 
votes  in  respect  of  shares  of  [704] 
A/id  see  Bankrui'TCV. 
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BANKRUPTCY. 

Aft  of  1883,  shares  "  choses  in  action,"  651 

action  r  I'  deceit,  in  case  of,  207 

company  ij  pvo^^oJir::':  '!r,  751,  1367 

compulsory  reclLCiuent  in  case  of,  clause  as  to  [949] 

contributory,  of,  sect.  127  of  1908,  App.,  1561 

damages  against  director,  when  p^'ovable  in,  207,  222 

Directors'  Liability  Act  (now  sc;-t.  84  of  1908),  effect  on  action  under,  as 

to  proof,  207,  222 
director  vacating  office  by,  article  [729],  737 
disclaimer  of  shares  on,  58,  680 
dividend  paid  on  calls  on  bankrupt's  shares,  effect  as  to  his  sharing  in 

surplus  assets  in  the  winding-up,  655 
forfeiture  of  shares  on,  invalidity  of  clause  for,  679 
fraudulent    misrepresentation,    bankruptcy    of    person    htviii;-    rlTht   of 

action,  207 
member,  of,  does  not  affect  company's  position,  29 
notice, 

not  a  final  judgment,  1367 

procedure  on  which  to  base,  1367 
order  restraining  enforcement  of  regulation  as  to  transfer  of  bank)'upt's 

shares  [1415] 
order  restraining  enforcement  in  France  of  proceedings  in  [1412] 
pieferential  payments  in,  1578 
principal  giving  power  of  attorney,  of,  1158 
promoters,  of,  140 

restraining  proceedings  in,  in  France  [1412] 
sale  of  goodwill  by  trustee,  345 
sliarcholder,  of,  notice  of  forfeiture  to,  658 

disclaimer,  measure  of  damages,  680 

in  private  company,  of,  compulsory  retirement  [973]  and  note 
shares  of  bankrupt,  injunction  as  to  [1415] 
title  to  dividends  on  shares  forfeited  by,  769 
transfer  of  sliares  on,  677,  679 
transferor  to  private  company,  of,  946 
trustee's  right  to  be  registered  as  shareholder,  679 
trustee's  right  to  clean  certificate  of  shares,  680 
vendor,  of,  before  completion,  353 
voting  on  shares,  in  case  of  [704]  and  not« 

BEARER, 

debentures  to,  1243,  1244 
share  warrants  to,  680 

articles  as  to  [680,  681] 

resolution  as  to  [1135  ei  seq.'\ 

form  of  [1150] 
stock  certificates  to  [1146  et  seq.~\ 

BELIEF, 

directors'  bond  fide — though  statement  untrue,  190 
statements  as  to,  in  prospectus,  187,  188 

BENEFIT  SOCIETY, 

special  annual  statement,  1556,  1557 

BILL  BROKING  COMPANY, 

power  to  take  shares  in  banking  company,  507 

BILLS  OF  EXCHANGE, 

abbreviation  "  Ltd."  used  and  allowed,  454 

acceptance  and  issue  by  company,  37  [509,  752]  and  note  [760] 

acceptance  "per  proc." — authority,  510 

articles  as  to  [752]  and  note  [760] 

company's  powers  as  to,  509 

directors,  by,  510,  752 

irregularity  as  to,  761 

object  clause  [509] 
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BILLS   OF   EXCHANGE— cotitinued. 

personal  liability  where  company  incorrectly  named,  510 
provisions  of  Act  of  1908  as  to,  1545 
stating  name  of  company  in,  34,  752 
utility  of,  in  underwriting  contracts,  295 

BILLS  OF  LADING, 

advances  on,  by  bankers,  &c.,  1201 
object  clause  as  to  [509] 

BILLS  OF  SALE, 

Acts  of  1878  and  1882,  provisions  of,  as  to  registration,  616 

non-application  of,  to  companies,  44 
Act  of  1908,  provisions  of,  requiring  registration  of  charges  which  would 
require  registration  in  case  of  individual,  618 

BISGOOD   V.   HENDEESON'S   TEANSVAAL  ESTATES   COMPANY, 
sale  under  memorandum  of  association  of  undertaking  for  shares,  373, 

511 
criticism  of  case,  1454 

BLANK, 

estoppel  by,  670 

proxy  in,  708 

registration  of  transfers  when,  669,  670 

transfers  in,  652,  670 

BOARD, 

directors  must  prima  facie  act  as,  740 
irregularity  in  meeting  of,  740,  741 

BOAED  MEETINGS, 

attendance  of  directors  at,  714 

BOAED  OF  TEADE, 

affairs  of  company,  examination  of,   by   inspectors,  sects.    109 — 111   of 

Act  of  1908... 1557 
authentication  of  documents,  1557,  1568 

change  of  company's  name,  sanction  of,  scot.  8  of  1908. ..1529 
control  over  liquidators,  sect.  159  of  1908...  1569 

licence  of,  for  registration  of  company  under  sect.  20  of  Act  of  1908... 
[498] 
application  for  [500] 

requirements  of  Board  before  granting,  497  et  seq. 
licence  to  company,  not  for  gain,  to  hold  land,  501 

to  omit  the  word  "  limited  "  [499]  and  note,  1531 
power  to  alter  Table  A.  and  other  scheduled  forms,  1559 

BODIES  COEPOE ATE  JOINT  TENANCY  ACT,  1899, 
provisions  of,  672 

BONA  FIDES, 

allotment  of  shares,  in,  647 

refusing  to  register  transfer  of  shares,  671 

BONA  VACANTIA, 

dissolution  of  company,  on,  112 

BONDS, 

deposit  agreement,  with  view  to  united  action  [416] 
faithful  service  of  employe  [1044] 
quoted  abroad,  Stock  Exchange  Eules,  274 
Stock  Exchange  Rules,  265—274 
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BONUS, 

certificates  issued  with  and  payable  out  of  profits  are  no  proper  con- 
sideration for  paid-up  shares,  63,  466 
directors'  improper  receipt  of,  714 
dividend, 

agreement  to  satisfy  by  paid-up  shares  [413] 

payment  of,  out  of  reserve  [754]  and  note=! 
employes,  to,  intra  rirps,  466,  508,  1024 

life  policies,  alteration  of  scheme  in,  by  bye-laws,  validity  of,  640 
shares, 

articles  as  to  [767,  768]  and  note 

capitalisation  of  profits  by  declaring  bonus  dividend,  1062 

fractional  certificate  as  to  [1065] 

issue  of,  465,  478 

resolutions  as  to  [1063,  1105,  1112] 

tdtra  vires,  when,  465,  478 
tenant  for  life  and  remainderman,  as  between,  768 
to  policy  holders,  liability  for  income  tax,  101 

BOOK  DEBTS, 

clauses  in  agreement  for  sale  as  to  [346,  360] 

guarantee  by  vendor  [360] 
reinsurance   contract   involving    them    not    requires    registration    if    no 

charge,  616,  617 
stamps  on  agreements  to  sell,  340 

BOOKS  OF  COMPANY, 
access  to,  771 

clauses  in  articles  as  to  [771] 
custody  of,  771 

entrie-i  in,  presumption  of  regularity,  745 
falsification  of ,  sect.  216  of  1908.. .688,  App.,  1581 
inspection  of, 

Board  of  Trade  inspectors,  by,  1557 

members,  by  [771]  and  note 

right  given  by  articles  ceases  on  winding-up,  772 
lien  on,  771 
what  are,  617 
winding-up,  on,  sects.  165,  220—222  of  1^08,  App.,  1581 

BOOKSELLEES, 

object  clan.-es  [546,  547,  550] 

BOEEOWING,  ■  ; 

Act  of  1908  (requirements  of,  as  to  conditions  precedent  to),  21 

before  commencement  of  business,  686 

beyond  specified  limit,  42,  43,  686 

clauses  in  articles  as  to  [685 — 689] 

debentures,  creation  of  mortgage  in  priority  to,  687 

delegation  of  company's  powers  of,  686,  747 

deposit  of  debentures  on,  687 

directors, 

by,  685  et  seq. 

from,  687 

liability  of,  where  powers  exceeded,  687 

obligations  of,  before  company  exercises  powers  of,  21 
exercise  of  powers  of,  686 
inquiry  as  to  application  of  money,  686,  710 

lender's  duty,  686 
irregularities  affecting,  81,  686 

joint,  by  several  companies  on  debentures,  467,  686 
limit  to,  686 

by  amount  of  capital,  687 

effect  of  exceeding,  687;   subrogation,  42,  43,  1188 

liability  of  directors,  where  exceeded,  687 
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BOHnOWmG— continued. 

misapplication  of  money  borrowed,  686 
object  clause  [509]  and  note 
overdrawing  banking  account  is,  686 
power  of, 

how  given,  686 

implied,  where,  472,  509 

implies  power  to  secure  by  mortgage,  509 

introduction  of,  under  sects.  9,  264  of  1908  (late  Comjianies  (Memo- 
randum of  Association)  Act,  1890)... 1312 

readily  implied,  472,  509 

when  required  to  be  in  memorandum.  686 
private  companies,  by,  915,  916,  980 
registration  of  securities,  616  et  seq. 
requisites  to  be  complied  with  before,  20,  21 
sanction  of  general  meeting  to,  686 

securities  to  bankers,  1179  et  seq.,  forms  [1216]  et  seq. 
special  resolution,  where  required,  686 
statutory  declaration  before,  21 
subrogation,  42,  43,  1188 

trading  company's  implied  power,  472,  473,  509 
ultra  vires,  42,  43 
uncalled  capital  on, 

article  as  to  [688] 
what  it  includes,  21,  509 

BEEACH  OF  TRUST, 

assessment  of  damages  in  winding-up,  sect.  215  of  Act  of  1908...  716,  1581 

(s.  215) 
directors,  by,  140,  168,  714,  766,  860,  863,  871—873,  1352,  1402 

liability  inter  se,  788  [1402]  and  note 

orders  to  make  good  [1402,  1403]  and  notes 

qualification  shares  held  in  trust  for  promoter,  168,  392,  722,  1402 
fraudulent,  reception  of  illegitimate  gains  is,  140,  733 
paying  dividends  out  of  capital  is,  766,  872,  873 
pleadings  [1382  et  seq.~\ 
promoters,  by,  140 

proof  in  bankruptcy  for  damages,  207,  222 
relief  of  directors  if  acted  "  reasonably  and  honestly  "  (s.  279),  715 

BREWERY  COMPANY, 

objects  [538] 

BRIBES, 

action  to  recover,  statement  of  claim  in  [1382] 

agent  of  company,  to,  133,  442,  733 

directors  and  ofiicers,  to,  733   [1352]  and  note 

by,  753 

defence  [1383] 

rights  of,  action  in  respect  of,  733,  753 

statement  of  claim  [1382] 

writ  of  summons  [1352]  and  note 
repudiation  of  contract  on  ground  of,  733 

BRICKMAKING  COMPANY, 
objects  [546] 

BRITISH  CONTROL  01-^  COMPANY, 
articles  as  to  [826] 

BROKER, 

commission  to,  payment  if  not  illegal,  277,  279 

provisions  of  Act  of  1908  as  to,  278,  279 
Factors  Act,  power  as  mercantile  agent  under,  1201  et  seq.,  1206  el  seq. 

BUILDERS'  INSTITUTE, 
objects  [571] 

BUILDING, 

acquiring,  &c.  (objects)  [508,  513] 
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BUILDING  COMPANY, 
objects  [508,  513,  552] 

BUILDING  ESTATE  COMPANY, 

objects   [551] 

BUILDING  SOCIETIES, 

borrowing  powers  ot,  119» — l^Ui 
loans  to,  1198  et  seq. 

precautions  as  to,  1199 
receipts,  vesting  effect  of,  1201 
rules  of,  notice  imputed  to  lenders,  1198 

^^TrS-powers  of  attorney   [1161   et  seq^^ 

acquisition  of  existing   (object  clause)   [504,  505] 
ancillary  object  clause  [506] 

by  way  of  amalgamation,  resolution  as  to  [1128]  ,.         ^ 

agreement  between  manufacturing  company  and  firm  as  inteimodiary  to 

supply  goods  for  retail  dealers  [421] 
agreements  for  sale  of,  ro-in 

by  company,  as  going  concern  [3<1] 
life  assurance  company  [374] 
private  companies,  to  [956  et  seq.] 
to  new  company  [345] 
•      '^n'w'mo'e'than'lwel'y  lembevs  unregistered,  109,  110 
co^mSemenYono,  t^^       inl see  Comme.cemext  ok  Business. 
article  as  to  [646]  and  note 
provisions  of  Act,  1549 
contracts  before  company  entitled  ^  .^"""^.^^^'j^'-^i*^    .  note 
covenant  not  to  carry  on  in  competition  [356],  739  and  note 
rSnuance  of,  effect  on  contracts  with  employes,  443 

^^atKoT;r;fitsX^^e^^^^^^^  ^f  ^^^1^12^^ 
Srdinary  course  of,  meaning  ot,  in  Factors  Act,  1210 

ordinary  meeting,  at  [697]  rnfi«T 

power  of  attorney  to  convert  into  company  [1168] 
power  to  acquire  [504,  505,  811]  and  notes 
resolution  to  acquire  [1128] 
special— clause  as  to  [697] 

statement  of  nature  of,  in  notice  of  meeting  692-694 
statutory  declarations  before  commencing  [608,  609] 
testator's,  conversion  into  company,  920  etseq,  1002 
ultra  vires  carrying  on,  writ  to  restrain  [1354 J 

^^^:mio.  by,  of  bonus  scheme  in  life  policies,  validity  of,  640 

club  [837]  ,      ^^._ 

directors'  power  to  make  [7o5] 
outsiders  not  bound  to  know,  755 


CALL  OF  SHARES, 

clause  in  articles  [646]  and  notes 
consideration  for  underwriting,  311 
certificate  of  right  to  [311] 

CALLS, 

action  for,  1365  et  seq. 
allegations  in,  1366 
counterclaims   [1369,   1370] 


All  references  are  to  the  pages.     Pages  in  brackets  [327]  ../..  to  the  Forms. 


1698  INDEX. 

CALLS — continued. 

action  for — continued. 

defence  in,  1366  [1367]  and  note  [1368,  1370] 
with    counterclaim    [1369,    1370] 

evidence  clause  as  to  [657]  and  note 

pleadings   [1365   et  seq.~\ 

reply    [1371] 

statement  of  claim  in  [1365] 

writ  of  summons  for  [1341  et  seg.] 
allotment,  sums  payable  on,  are  prima  facie  not,  656 
amount,  limit  of  [655]  and  note 

arrangements  as  to  differences  as  to  payments,  &c.  [649  j 
arrears  of,  preserving,  on  reduction  of  capital,  1283 
articles  as  to  [654  ei  seq.^ 
balance,  order  for,  1367 
bankruptcy,  proceedings  for,  655,  1367 
effect  of  dividend  paid  on  calls  as  to  bankrupt  sharing  in  winding-up  in 

surplus  assets,  655 
bona  fides  in  making,  654 
charges,  on,  688,  1183 
committee  of  directors,  by,  654 
dead  members'  shares,  on,  655 
debt,  when  a,  654 
defences  to  action  for  [1367—1370] 
delegation  of  power  to  make  [688]  and  note 
directors'  duties  as  to,  654 
enforcing  payment  of,  656 
evidence  in  action  for  [657]   (articles),  1366 
forfeiture  of  shares  for  non-payment, 

articles  as  to   [658  et  seq.^   and  notes 

suing  for,  after  [661]  and  note 
injunction  against,  654,  1342 
instalments  by   [654],  656 
interest  on  [656]  and  note 

where  calls  paid  in  advance   [657]   and   note 
may  be  paid  out  of  capital,  657 
irregular  board,  by,  654 
irregularity  validated  [743]  and  notes 
liability  of  member  for,  654 
limit  of  amount — article  [655] 
mala  fides  in  making,  654 

meeting  of  directors  to  be  properly  convened,  654 
minute  as  to — necessity  for  and  particulars  of,  655 
necessary  in  case  of  memorandum  sliares,  654 
not   to   be   made   till   winding-up — resolution    as    to    (reserve    liability). 

[1127]  ^ 

notices  of   [1068  et  seq.'\   and  notes 

allowing  sufficient  time  by,  654 

articles  as  to  [654  et  seq.'\ 

before   forfeiture  for  non-payment  of   [1079] 
Order  XIV.,  suing  for  under,  1366 
payment  in  advance  of,  clause  as  to  [657]  and  note 

by  directors  to  obtain  their  fees,  657 

interest  on,  out  of  capital,  657 

power  of  directors  to  receive,  is  as  a  trust,  654,  657 

priority  in  winding-up,  658 

provisions  of  Act,  1536 
power  to  make,  is  a  trust,  654,  657 

on  declaring  dividend  [767] 
preserving  rights  as  to,  on  reducing  capital,  1283 
prevention  of  transfer,  for,  655 
proof  for  future;,  679 

proving  for,  administration  action,  in,  655,  679 
reconstruction,  on,  1454 

reserved  liability  until  winding-up,  1540  (Act) 
resolution  to  make  [1133] 

restriction  on  amount  in  articles  [655]  and  note 
set    off    by    directors    against    their    remuneration,    when    a    fraudulent 

preference,  727 
set  off  in  action  for,  1368 
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CAlJLS—coiitlitued. 

setting  oft,  against  director's  remuneration,  727 
specialty  debt  created  by,  654 
statement  of  claim  in  action  for  [1365] 
Table  A.,  provisions  as  to,  App.,  1601 
unpaid,  before  registration  ot  transfer,  649 
voluntar}'^  winding-up,  after  commencement  of,  6)5 
voting  where  not  paid  up — article  as  to  [708] 
waiver  of  right  to  rescind  by  payment  of,  200 
when  deemed  to  be  made  [655] 
when  "  owing  "   [6611   and  note 
writ  of  summons  for  [1341 — 1344] 

CANCELLATION, 

capital,  of,  477    [1117   ef  seq.]    (resolutions).      And  sec  Reduction  of 

Capital. 
resolutions  for,  generallj'  [1117  et  seq.'\ 

consolidation,  with  [1114,  1122] 

founders'  shares,  1125  [1125] 

issued  shares  [1123]  and  note 

lost  capital   [1118   et  seq.'\ 

purchased  shares  [1120] 

unissued  shares  [1122] 
forfeiture  of  share,  of,  660 

provisional  agreement  as  to  (founders'  shares)   [1125  | 
shares  not  taken  or  agreed  to  be,  1537 
stamps,  of  (Stamp  Act),  337 

on  proxies,  707 

CAPITAL, 

accounts,  different  systems  of,  874  et  seq. 

separate,   of   capital   and   revenue — article    [840] 
accretions  to,  and  diminutions  of — how  considered  in  estimating  profits, 

875  et  seq.,  889,  895,  896,  901 
acquiring  shares  in  company's  own,  515  [646] 
advance  of  calls,  paid  in, 

clause  in  articles  [657]   and  note,   [764]   and  note 
allotment  of — conditions  precedent  to,  where  shares  offered  to  public, 

9—16  ^ 

alteration  of,  477 
amount  and  division  of,  480,  575  et  seq.,  811  et  seq. 

articles,  in  [820  et  seq.^ 

memorandum  of  association,  in,  480  [490],  575  et  seq.  [578  et  seq.'] 
annual  summary  as  to  [622,  623],  624.     And  see  Annual  Summary. 
bonus  on  shares,  whether  income  or,  768 
brokerage  payable  out  of,  278,  279,  284 

called  up  only  in  winding-up,  clause  in  memorandum   [589]   and  note 
(reserve  capital) 

resolution  to  create  [1127] 
cancellation  of,  477,  1255  et  seq.     And  see  Cancellation;   Reduction 

OF  Capital. 
circulating,  884  et  seq. 
classes,  division  into,  480,  575  et  seq.,  811   et  seq. 

clauses  as  to   [490,   578   et  seq.,  820   et  seq.] 

memorandum,   clauses  as  to    [490,  578   et  seq.] 

modification  of  memorandum,  provisions  as  to,  575,  576 
commenaement   of    business — allotment   required    before,    20    et   seq. 
consolidation  of  shares  in,  477  [684],  1536  (sect.  41),  1537  (sects.  42,  45) 
conversion  of  shares  into  stock,  articles,  477  [681],  1536,  1537  and  notes 

reconversion  [681],  1536 
distribution  in  winding-up — articles  [783,  785]  and  note,  816,  817,  819 
dividends  out  of  [766]   and  note,  857  et  seq.     And  see  Dividends. 

injunctions  to  restrain   [1410] 

leading  cases  as  to,  857  et  seq. 

orders    [1410] 
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CAmTAL— CO  I)  f  I  trued. 

division  of, 

in  case  of  guarantee  companies,  796  ef  seq. 

into  classes,   480,  575    pi   ^eq.,   811    fit  seq.    [490,   578   et   seq.,   820 
et  seq.'\ 
duty  on,  486,  487 
fixed,  884  et  seq. 

floating   (or  circulating),  884  et  seq. 
French  law — statement  in  memorandum  of  company  to  acquire  French 

mining  property  [589],  590 
guarantee  companies  having  share,  493 
improperly  returned,  resolution  to  confirm  [1120],  1121 
increase  of,  683,  684,  1536,  1537 

articles  as  to  [683] 

duty  payable  on,  486,  487 

guarantee  companies,  of,  796 

notice  of,  to  registrar  [613],  1537 

preference  shares,  by — notes  as  to,  1105,  1106 

provisions  of  Act,  1536,  1537 

resolutions  for  [1104  et  seq.l^.     And  see  Increase  of  Capital. 
interest  out  of,  during  construction  robjec>t  clause)  [516]  and  note,  871, 

App.,  1551 
lending  on  company's  own  [646] 

memorandum  of  association  to  state  amount  of,  447,  448 
minimum  subscription  of,  in  case  of  shares  ofPered  to  public,  9  et  seq. 
paid  in  advance  of  calls  [657]  and  note,  764  and  note 
paid-up,  payment  ofi'  out  of  accumulated  profits,  1117,  1259,  1262,  1263 
[1301],  1536  (sect.  40) 

payment  off  by  debentures  [1123,  1300] 
political  economists'  view  on,  881  et  seq.,  892 

preference  and  other  shares,  480,  575  et  seq.,  587,  a.nd  forms  [820  et  seq.] 
private  company,  of,  958 
realized  accretions  to,  896 
reduction  of,  477,  478  [684],  1255  et  seq.  [1268  et  seq.] 

article  as  to  [684] 

guarantee  companies,  of,  796 

orders  for,  1297  et  seq. 

petitions  as  to  [1268,  1288] 

provisions  of  Act,  1537.     And  see  Reduction  of  Capital. 
remuneration  of  directors  payable  out  of,  725 
reorganization  of,  j^ro visions  of  Act,  1537 
reserve  [589]  and  note,  1540 

clause  as  to,  in  memorandum  [589] 

resolution  to  create  [1127] 
resolutions  to  create  [1104  et  seq.] 
return  of — 

while  company  going  concern — 

petitions  to  confirm,  1268  et  seq. 
resolutions  for  [1118  et  seq.]     " 
And  see  Eeduction  of  Capital. 

winding-up,  on  [783,  785]  and  notes 
statement  as  to,  488  (to  registrar) 

memorandum  in,  447,  448,  575 

registration,  for  [626] 
sub-division  of  shares,  1536  (Act) 
uncalled,  mortgaging, 

article  as  to  [688] 

object  clause  [509]  and  note 

registration  of  mortgages,  616  et  seq.,  and  forms 
unproductive,  company  paying  interest  on,  516 

CAPITAL  CLAUSES, 
forms, 

A  and  B  shares  [823] 
articles  of  association,  in  [820  et  seq.] 
B  shares  with  special  rights  [581] 
founders'  shares  [582,  586],  587 

special  voting  powers  [582,  587] 
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CAPITAL  CLAUSES— continued. 
forms — continued. 

life  governor's  share  [584] 
management  shares  [583] 

memorandum  of  association,  in  [490,  o78  et  >icq.\ 
ordinary  and  deferred  shares  [585,  586J 
,>reference  shares  [578  et  seq.,  820  ef  seq.\ 
cumulative  [578,  820,  822] 
guaranteed  [823] 

non-cumulative  [579,  820]  „     j  j-   •A^„ri   r^7Q    «99l 

participating  in  surplus  profits  after  fixed  dividend  [d/9,  822] 
power  to  alter  rights  [579,  580,  584,  685,  /8o  (w.  u.)] 

whether  effective,  576 
reserve  capital  [589]  and  note 

And  see  Preference  Shares. 

CAPITAL  DUTY, 

English,  486— 488 
French,  590 

CAPITALISATION, 
profits  of, 

fractional  certificate  [1065  1 

of  company,  1062  [1063—1065,  1112] 

on  sale  of  business  to  company,  356 

proceedings  for,  1062 

resolution  as  to  [1063,  1112] 

CARRIERS'  COMPANY, 

objects  [560] 

CARRYING  FORWARD  PROFITS,  766 

CARRYING  ON  BUSINESS,  rn7i^ 

power  of  attorney  from  receiver  and  manager  [1174j 

^"^^Slotments  of  .hares  for,  before  borrowing  or  commencing  business.  20. 
dividends  payable  in,  767  r^^n-i       j       ^ 

set-off  against  calls,  provisions  for  [767]  and  note 
meaning  of,  as  to  payment  for  shares,  68,  331,  484 
memorandum  shares— payment  for,  58-60 

paving  application  moneys  in,  15  •       i    o- .^=.    on 

paymfnts  for  shares  in,  before  borrowing  or  commencing  business,  20 
plea  of  payment,  supported,  makes  payment  in,  69    48o 
satisfaction  of,  by  property  or  services,  331,  484,  48o 
shares  issued  otherwise  than  for   68  e^  «v/.         „  ,„„„^    ,  ,.,, 
relief  where  no  contract  filed  flati^  Act  of  1898),  1421 
And  see  Paid-up  Suares. 
what  amounts  to  payment  of  shares  in,  68,  331,  48o 

CASUAL  VACANCY, 

director's  ofiice,  in— article  [718,  /37J  and  notes 
meaning  of,  737 

CERTIFICATE   OF   INCORPORATION, 

effect  of,  1530 

CERTIFICATES.  1139  •^in'jn?-! 

arrears  of  dividend  on  deferred  shares  on  reduction  ot  capital  [1307] 

bonufissued\vith  debentures  and  payable  only  out  of  profits  are  not 
proper  consideration  for  paid-up  shares,  63,  4bb 
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CEWTlFlCATES—coMtt^tued. 

introductory  notes,  1139  et  seq.;  forms  [1143  et  seq.\ 
certification  and — distinction,  1142 
company  entitled  to  commence  business,  that,  21 
debenture  stock,  of  [1146] 

bearer,  to  [1146] 
debenture,  as  to,  provisional  [1148] 
description  of,  1139 
dejjosit  as  security,  1142,  1186 
depositing  on  transfer,  674,  675 
estoppel  by,  42,  63,  674,  675,  1140,  1141 
forged  transfer,  after,  673  et  seq.,  1140 
fully  paid  shares,  of, 

falsely  described,  1141 
funding  [406] 
incorporation  of  companies,  24  et  seq. 

apijlication  for,  forms  of  [608] 

application  for,  forms  of,  where  existing  companies  [624] 

application  by  charitable  trustees  for,  499 

ecrtilied  copy  evidence,  1588,  sect.  243  (7) 

conclusiveness  of,  24—26,  483,  1530 
Act  of  1908  as  to,  25 
decision  under  Act  of  1900  as  to,  25 
form  of  [1152] 
statutory  provision  as  to,  483 
liability  of  company  in  respect  of,  1140 

directors  on,  1141  ; 

Io.:t,  advertisement  as  to  [1090] 

indemnity  letter  on  issue  of  fresh  [1151]  , 

members'  rights  to  [653]  and  note 

renewal  of  [653]  and  note 
non-existent  shares,  of,  1141 
notary,  by,  of  declaration  [1177] 

of  execution  of  power  of  attorney  [1177] 
not  deeds,  84 
notice  that,  ready  [1068] 
object  of  issue  of,  1139 
ordinary  shares  [1143] 
participation, 

employes  [1034] 
power  of  directors  to  issue  [653]  (articles) 
preference  [1144] 

prima  jarlr  evidence  of  title  under  sect.  23  of  1908. ..1139 
provisional  [1144,  1145,  1148]   (shares) 

debenture  to  bearer  [1148] 

registered  holder  [1147] 

where  iii-talments  [1141]   (sharea) 
provisions  of  x\ct  as  to,  1139 
reduction  of  capital — master's,  on  [1295,  1296] 
registration 

of  company  under  Part  VII.  of  1908. ..[1152] 

of  debentures  [620] 

of  mortgages,  &c.  [618] 

of  order  of  Court,  Act  of  1890  (now  sect.  264  of  1908)  as  to 
substitution  of  memorandum  and  articles  for  deed  of  settlement 
[1328] 

of  trust  deed  [620] 
responsibility  for  issue  of,  1140,  1141 
right  of  m(!niber  to,  1139 
scrip,  1142  [1144  et  seq.\  1149 
seal  of  company  to,  84  [653]  (articles) 
shares,  of,  653,  1139  et  srq.  [1143  et  seq.] 

acting  on  faith  of,  1141 

bankruptcy  tru.stee's  right  to  "clean"  certificate,  680 

clauses  in  articles  as  to  [653] 

depofit  of,  as  security,  1142 

effect  of.  1140 

estoppel  by,  1140,  1141 

evidence  oif  title,  591 

fee  payable  on  issue  of  new  [653] 
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CERTIFICATES— continued. 
ehares,  of — continued. 

footnotes  on  (Stock  Exchange  Rules),  269 

forged  transfer,  in  case  of  [674],  675 

fractional,  form  of  [1055,  1065] 
bonus  shares,  as  to   [1065] 

indemnity  on  issue  of  [1151] 

joint  holders  [654] 

liability  of  company  in  respect  of,   1140 
where  transfer  forged,  674 

liquidator's  favour,  in  (scrip)   [1149] 

lodgment  before  registration  of  transfer  |674|,  675 

member's  right  to  enforce  articles,  as  to,  634 

member's   right  to   certificate   as  against   company,   653 

note  on,  effect  of,  674 

obligation  to  issue  promptly  (sect.  92  of  Act),  653,  1552 

Stock   Exchange   Rules,   269 
share  warrant  [1150] 
stamp  on,  1142,  1150 
stock,  of,  1139  et  seq. 

footnotes  on  (Stock  Exchange  Rules),  269 

form  of  [1146] 

Stock  Exchange  Rules,  269 
Table  A.  (clauses  2  and  3),  provisions  of,  App..  1600 
trust  by  American  corporation,  held  in  [1152] 

CERTIFICATES  OF  TITLE  TO  SHARES, 
evidence,   1139,   1532 

when  to  be  issued,  1552 

CERTIFICATION  OF  TRANSFERS,  675 

company's  duty  as  to  custody  of  share  certificates,  676 

effect  of,  675 

intra   vires  for  a   trading  company,  676 

object  of,  675 

secretary's  duties  as  to,  675  ' 

CESSER  OF  MEMBERSHIP,  57 

V 

CESTUI  ^QUE  TRUST, 

of  shares,  not  liable  to  company,  652 

right  to  information  as  to  company's  register  of  mortgages,  688 

CHAIRMAN, 

directors,  appointed  by  [742]   (articles) 
duty  of,  at  general  meetings,  699 

to  fix,  700 
.^•eneral  meeting,  at,  814 

adjournment  by  [702]  and  note 
casting  vote  of  [699]  and  note 
choice  of  [698]   and  note 
clauses  in  articles  as  to   [698  et  seq.^ 
decisions  as  to  validity  of  votes,  704 
declaration  of, 

article  as  to  [700]  and  note 

not    conclusive    if    shows   resolution   voted    on    by  inadequate 

majority,  700 
special   resolution,  as  regards,   700,   1092   et  seq. 
when  impeachable,   1099 
not  conclusive  when  no  quorum,  700,  1099,  1100 
poll,  powers  and  duties  as  to  [700]  and  note 

CHAMBER  OF  COMMERCE, 
object  clauses  of  [570] 
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CHANGE  OF  COMPxVNY'S  NAME,  32 

provision  of  Act  of  1908  (sect.  8),  as  to,  App.,  1d'2.S 
resolution  as  to  [1127]  and  note 
sanction  of  Board  of  Trade,  App.,  1528 
when  change  takes  effect,  1127 

CHANGE  OF  EEGISTEEED  OFFICE,  85 
sect.  62  of  Act  of  1908,  Ajip.,  1541 

CHAEGE, 

banker's  lien,  1194 

"  created,"  meaning  of,  617 

declaration  of,  in  debenture  action, 

statements  of  claim.     See  Part  III. 
equitable.   1179  et  seq. 

And  see  Banking  axd  Advance  Securitiks. 
land  abroad,  1184 
notice  before  payment  off,  1193 
power  of  company  to,  472  [509  object  clause]  and  note 

of  directors   [685  ef  seq.~\   and  notes   (articles) 
registration  of, 

article  as  to  [688]   and  note 

under   sect.    93    or     Act   of     1908. ..616    et   seq.,    and    forms    (with 
registrar) 
extending   time    for,    617    et   seq.,   App.,    1554 
memorandum   of   satisfaction,    617    [621] 
under  sect.  100  of  Act  of  1908  (at  company's  office)  [688]  and 

note 
And  see  Eegisteation. 
uncalled  capital,  on,  509,  687 

CHAEGING  OEDEE, 

distringas  [1220  et  seq.^  and  notes 
lunatic's   shares,    on,   680 

CHAEITY, 

association  for  promoting, 

application  by  trustees  for  certificate  of  incorporation,  499  et  seq. 
registration  without  word  "  limited,"  498 
restriction  as  to  holding  land,  501 

CHAETEE, 

corporations  under,  distinctions  between  them  and  statutory  companies, 
30 

CHEMISTS'  COMPANY, 
object  clauses  of  [561] 

CHEQUES, 

crossed,  as  to,  under  Bills  of  Exchange  Act,  1158,  1193 
directors,  by, 

article  [760]  and  note 

incorrectly  stating  company's  name,  752 
payment  of  application  moneys  by,  15 
payment  of  dividends  by  [769]  and  note 

sending  by  post  [769] 
provisions  in  articles  [752,  760,  769] 

secretary's  power  to  endorse,  759 

CHOSE  IN  ACTION, 

share  is,  within  Bankruptcy  Act,  1883... 651 

CINEMATOGEAPH  SHOWS  COMPANY, 

object  clauses  [547] 

CIECULAE, 

misrepresentation  in  prospectus,  as  to,  244 

correcting,  244   [1073,   1074] 
offering  shares  for  tender  [1058,  1059  | 

application  annexed  to   [1058,   10.')9] 
reconstruction,  on,  1436,  1449  [1467,  1470,  1478] 
when  not  a  prospectus,  178,  1449 


INDEX.  ^"^^^ 

CIRCULATING  CAPITAL,  884  et  seq. 

CITY  BUILDINGS, 

objects   [552] 

CLASSES  OF  SHARES, 

'''''l^^^%''^^':!tl^  iV-morandum  of  association  with, 
conditions,  479 

CLAYTON'S  CASE, 
rule  in,  1191 

CLEAR  DAYS, 

meanino:  of,  056,   781  ^. 

notice  [781]  and  note 

CLERGY,  .  J.    „    '717 

prohibited  from  acting  as  directois,  717 

CLERKS  OF  COMPANY, 
authority   of,   37  _ 

directors'  power  to  appoint  [/^yj 
misappropriation  by,  41  , 

JrefTrentia'l'  payment  of.  Act  of  1908,  App.,  1578 

"CLOSING"  .      ,    .  •     1100 

of  banking  account,  what  is,  iiJ-i 

CLOSING  OF  POLL, 

general  meeting,  at,  701 

CLOSING  REGISTER  OF  MEMBERS,  71  [676]  and  note 

CLOSURE, 

jreneral  meeting,  at,  845 

CLOTHIERS'  COMPANY, 

objects   [540] 

articles  as  to  bye-laws  of  [837],  838 
cricket,  object  clauses  [544] 
loan  club,  object  clauses  [551] 

withdrawal  of  members,   551 
non-political,  object  clauses  [567]  and  note 
offer  of  new  shares  to  members,  12 
political,  object  clauses  [568] 
registration  of,  567 
secretary  of,  759 
liquor  licences,  for,  567 

CLUBHOUSE  COMPANY, 

object  clauses  [568] 

COAL,  IRON,  AND  STEEL  COMPANY, 
object  clauses  oi  [5571 

coal,  &c.  mines  [556,  557] 

CO-DIRECTORS,  .       ^       ^  ' 

liability  for,  203,  714  [788]  and  notes 

COFFEE  TAVERNS  COMPANY, 

object  clauses  of  [548] 
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COLLECTING  SOCIETY, 
voting  by  collectors,  704 

COLLEGE  OE  SCHOOL, 

object  clauses  of  [550] 

COLLIERY   COMPANY, 

objects  [557] 

COLONIAL  AFFAIES, 

articles  as  to  management  of  [756  et  seq.'\  and  notes 

COLONIAL  COMPANIES, 
requirements  of  Act,  1534 

COLONIAL  IMPOETEES'  COMPANY, 

object  clauses  of  [561] 

COLONIAL  LAWS, 

local  management  [758]  and  note 

COLONIAL  LOAN,  ETC.   COMPANY,  ; 

object  clauses  of  [532] 

COLONIAL  PEOBATE,  678 

COLONIAL  EEGISTEE  OF  MEMBERS,  1534 

COLONIAL  REGISTERS, 

Act  of  1908  as  to,  App.,  1534 
articles  as  to  [757]  and  notes 
shares,  as  to,  678 

COLONIES, 

articles  as  to  carrying  on  business  in  [756  et  seq.^  and  notes 

local  registers,  32  [757]  and  notes 

powers  of  attorney  to  act  in  [1161  et  seq.^ 

COLONIZATION  AND  LAND  COMPANY, 
object  clauses  of  [553] 

COMBINE, 

trade  jjurposes,  for,  11^  et  seq. 

COMMENCEMENT  OF  BUSINESS,  20  et  seq.  [608],  1549 
Act  of  1908,  provisions  of  sect.  87  as  to,  20,  1549 

notes  on  same,  20 — 24 

to  what  companies  applicable,  23 
agreements  made  before  company  entitled  to  commence,  22,  324,  327, 

332,  644 
allotments  required  before,  20 
borrowing  before,  686 
clause  in  articles  as  to  [646]  and  note 
companies  incorporated  before  1901... 20 
contracts  before,  when  provisional,  21,  22,  23,  324 

private  company,  324,  332 
delay  by  direotors  in  paying  for  qualification  shares,  22 
directors'  obligations  before,  21 
irrcguhir,  directors'  liability  for,  21 
minimum   subscription  before,  20 
oficrintr  shares,  kc.  before  company  entitled,  21,  23 
penalties  for  premature,  21,  23 
private  companies,  in  case  of,  20,  646 
prospectus  issued  more  than  one  year  after,  179 
registrar's  certificate  as  to,  21 

restrictions  on,  by  sect.  87  of  Act  of  1908... 20  el  seq.,  1549  (App.) 
statutory  declaration  before,  21 

form  of  [608] 
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•^°™|So,r^?rJpSy'wIt„„.,t  word  .■Li..c.,"  500  .  «,..  153, 

COMMISSION,         ,     .        .  „77    4fifi 

broker,  to,  for  placing  shares,  277,  4bb 

provisions  of  Act  of  1908  as  to,  279  et  seq. 
clause  in  articles  as  to  [648] 
directors,  &c.,  to,  article  as  to  [753,  8^^J 

from  vendor-promoter,  714,  13d2,  1382 
dividends,  on,  agreement  clause  [462] 
illegal  payment  of,  278,  714,  732,  7o3 
improper '(to  secretary),  759  ,  •,.    „        „,    o«n 

improper  "  offer  of  shares  to  the  public,"  case^,  280 
private  company,  279 

„SwH;i'?*ar«,  for.  281   .t   ,.,.,   1551    (Act).      A.«l   >ee  U.D.n- 

i^S'daUowance  by  Act  ot  a  lamp  »m  or  rate  for.  230 

to  be  stated  in  balance  sheet,  1551 
vendor  may  pay,  279,  283 
where  amounting  to  bribes,  753 

COMMITTEE, 

consultative  [835]  , 

directors,  of,  articles  as  to  [742],  743  [83bJ 

lunatic  shareholder,  of,  680    _ 

notice  of  meeting  as  to  appointing,  694 

power  of,  to  make  call,  654 

resolution  to  appoint  [1133] 

COMMITTEE  OF  INSPECTION  ..,„.,„ 

Act  of  1908,  sects.  160,  188,  App.,  lo69,  1575 

COMMON  INFORMER,      ^    ^      ^^ 

company  cannot  as  a  rule  be,  44  v 

COMMON  LAW  CORPORATION, 

difference  from  statutory  corporation,  60 

COMMON  RIGHTS  PROTECTION  SOCIETY, 

object  clauses  of  [574] 

COMMON  SEAL,  31,  82  et  seq.     And  see  Seal. 
affixing  and  delivery,  83 
clause  in  articles  [760,  833] 
company,  right  to  have,  82,  1530  (Act) 
custody'of  [760] 
documents  under,  82 — 84 

not  necessarily  deed,  84 
incidental  to  corporation,  82 
irregularity  in  fixing  or  using,  83,  760  [/bij 

presum-ption  against,  82,  761 
name  of  company  on,  82 
official  seal  [760] 
regulations  as  to  use,  82 
resolution  adopting,  &c.   [1133] 
right  to  use,  in  whom  vested,  82,  760 

sect.  79  of  1908,  replacing  Seals  Act,  1864... 84,  and  App. 
who  may  use,  82 


All  references  are  to  the  page3.     Pages  in  brackets  [327]  refer  to  the  Fern 

5  T  2 


1708  INDEX. 

COMPANIES  ACT,  1867   (repealed), 
filing  contracts  under,  64,  65 

material  contracts  in  prospectus,  cases  under  sect.  38... 227 
paid-up  shares,  consideration  for,  60 
rectification  of  register  where  contract  not  filed  (order)  [139-1]  and  note 

COMPANIES  ACT,  1898... 1421 
And  see  P.uD-up  Shakes. 

COMPANIES     (COLONIAL     EEGISTEES)     ACT,     1883     (replaced     by 
sects.  34—36  of  1908),  App.,  1534,  1535 
article  as  to  [757] 

COMPANIES   (CONSOLIDATION)   ACT,   1908, 
classes  of  companies  contemplated  by,  2 
governs  the  formation  now  of  companies,  1 
provisions  of  (App.) 
referred  to  as  "  the  Act,"  or  "  the  Act  of  1908,"  or  "  the  Consolidation 

Act,"  2 
writ  of  summons  under  [1339] 

COMPANIES  LIGHTED  BY  GUARANTEE, 

special  provisions  as  to,  448,  795,  1425  (Act) 

COMPANIES  MEMORANDUM  OF  ASSOCIATION  ACT,  1890  (replaced 

by  sects.  9,  264  of  1908),  App.,  1526,  1592 
alteration  of  objects,  1309 
cases  decided  on,  1311,  1312 
notes  on,  1309  et  seq. 

petitions  to  confirm  extension,  &c.    [1315,  1317,  1318] 
practice  under.  1313  et  scq. 
provisions  of,  1309,  1526,  App.,  1592 
resolutions  under  [1129,  1130,  1316,  1317] 
substitution  of  memorandum  and  articles  for  deed  of  settlement,  1310 

[1318] 
And  see  Extension  of  Objects. 

COMPANIES   REGISTERED   UNDER  FORMER  ACTS, 
application  thereto  of  new  Act,  1588,  1597 

COMPANIES  SEALS  ACT,  1864  (replaced  by  sect.  79  of  1908),  1545 
article  as  to  [757] 
ofiicial  seal  for  use  abroad,  84 
power  of  attorney  to  fix  seal  under  [1162] 
provisions  of,  1545 

COMPANIES  UNDER  ACTS  OF  1856  and  1857, 

sects.  245,  246,  248  of  1908,  reproducing  sects.  175  to  178  of  Act  of  1862, 
App.,  1588 

COMPANIES   UNDER.  ACT  OF  1908, 
acquiescence,  may  be  bound  by,  42 
action  by  or  against  abroad,  87 
action  in  name  of,  1357  et  seq. 
Acts  of  Parliament  applicable  to,  43 
adoption  of  contracts  made  before  incorporation,  321  et  seq.  [613],  644, 

and  notes 
agent  of  members — is  not,  28 
agents  of, 

action  of,  36  et  seq. 

frauds  of,  40  et  seq. 

power  to  act  by,  31 

responsibility  for  acts  of,  37 
agreements  by,  321  et  seq. 

ratification,  321 
altering  objects  of,  32 
articles  of  association  of,  629  et  seq. 

binding  effect  of,  632 
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COMPANIES  UNDER  ACT  OF  1908— couiuiucd. 
bankruptcy  of  members  of,  29 
bills  of  exchange  by,  509 
borrowing  by,  472,  686 
certificate  of  incorporation,  24 
changing  name  of,  32 

commencement  of  business  by,  20  ef  seq. 
common  seal   of,    82    et   seq. 
compromise,  power  to,  33,  751 
contempt  of  Court  by,  43 
contracts   by,   321    et   seq. 

before  registration,   321,   327 

effect  as  to  members,  28 

with  members,  28 

with  outsiders,  28 
corporate  conditions,  21  et  seq. 
corporate  duty,  104 
corporations,  are,  27 

delegation  of  powers  of,  to  directors,  746 
delivery  of  deeds  by,  83 
directors  of,  709  et  seq. 
discovery  by,  1363 
discovery   from,   1356 

dissolution   of,    111.      A)id   see   DISSOLUTION, 
distinction  between  them  and  common  law,  &c.  coi-poration,  30 

partnerships,  27,  75 

their  members,  75 
domicile  of,  84 

equities  against,  may  be  enforced,  42 
estopjjel,  may  be  bound  by,  42,  63 
execution,  ; 

of  deeds  by,  82  et  seq. 

process  of,  against,  42 
executor  de  son  tort,  may  be,  42 
formation  of,  1  et  seq. 
fraud,  liability  for,  40  et  seq. 

functions  of,  restricted  by  memorandum  of  association,  30 
general  law  applicable  to,  35 
guarantee,  limited  by,  492  et  seq.,  795  e^^  seq. 

articles  may   impose   further  liability,   476 

formation  of,  1528,  1531 

memorandum   of  association   of,   447    [492] 

provisions  of  Act  of  1908...  1528,  1531 

regulations  of  [798   et  seq.'] 

special  provisions  as  to,  1531  (Act) 
illegal.  109 
implied  power  of,  472  et  seq. 

borrowing,  472 
improper  use  of  name,  450 

if  misleading,  need  not  be  fraudulent,  450 

intervention  of  Court,  450 
income  tax,  as  to,  87   et  seq. 
incorporation, 

effect  of,  24  et  seq. 

impeachment  of,  26 
indictment,  liability  to,  41 
'■  indoor  management  of,"  79  et  seq. 

"joint  stock,"' definition  of,  sect.  250  of  1908,  App.,  1-589,  1.590 
laches,  when  bound  by,  42 

land,  acquiring  and  holding,  27,  31,  113,  501 
legal  entity  of,  27 
legal  proceedings  by,  33 
liabilities   of,   incurred   abroad,   28 
liability  for  agent's  acts,  36 
liability  of  members,  how  limited,  447 
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COMPANIES  UNDEE  ACT  OF  1908— conti7i»ed. 
libels  by,  38 

limitation  of  powers  of,  459 
limited  by  shares,  447 

formation  of,  2,  1528,  1529 

memorandum  of  association  of,  447 
"limited,''  companies  registered  without  word,  498  el  seq. 
majority  of  members,  powers  of,  74 
malicious  prosecution  by,  38 
management  of — articles  as  to  £746  et  seq.'\ 
members  of  other  companies,  may  be,  45 
membership  in,  45   et  seq. 
memoranda  of  association  of,  447   et  seq. 
minimum  number  of  members,  1559 
minutes  of  [745]  and  note 
misfeasance  by  its  agents,  liability  for,  40 
mistake  in  applying  for  shares  in,  73 
mode  of  forming,  447,  1528 
mortmain  laws  do  not  affect,  113 
name  of, 

changing,   454 

improper  use  of,  450   et  seq. 

proceedings  by  members  in,  28 

restoring  to  register,  1335  et  seq. 

restrictions  as  to,   450 

similarity  of,  450  et  seq. 

statement   of,  in  memorandum  of  association,  447 

user  of  (limited)   at  registered  office,  6:c.,  34 

user  of,  on  seal,  34 
negligence,  liability,  37 
negotiable  instruments  of,  509 
not  for  profit,  495  et  seq. 
notice,   778 

memorandum  and  articles,  of,  77  et  seq. 

service  of,  34 

through  agents,  36,  144 
number  and  kinds  of,  5 
objects  of,  455   [504]   et  seq. 

obligations  and  liabilities  under  the  Act,  33  et  seq. 
officers'  appointment,  441 
"  one-man,"  28,  940,  945,  946,  947,  954 
oral  agreements  by,  335 
Parliament,  applications  to,  33,  512 
partnership  analogy,  75 
patents,  as  to,  43 
pending  proceedings  against,  33 
persons  in  law,  are,  27,  42 
poor  rates  payable  by,  105  et  seq. 

power  to  acquire  their  own  shares  (object  clause)  [515]  and  note 
preliminary  contracts  on  behalf  of,  147 
private,  909  et  seq. 
privileges  of,  31    el  seq. 
promoting  other  companies,  139 
promotion  of  (object  clause)  [508] 

property,  implied  power  to  mortgage  and  deal  witli,  472 
prospectuses  of,  165  et  seq. 
ratification  of  persons'  acts,  37,  321 

registered  office  of,  34,  84.     And  see  Eegistered  Offici:. 
registration  of,  1,  605  et  seq. 

existing  companies,  sect.   249  of   1908...  1589 
residence  of,  84 

resisting  interference  with  rights  of,  33 
restriction  of  powers  of,  455  et  seq. 
returns  by,  33 
sale  to,  by  member,  29 
seal  of,  31,  82 
seisin  of,  27 
service  on,  85,  778 

notices,  inc.,  34 

writ  of  summons,  of,  1340 


INDEX.  1711 

COMPANIES  UNDER  ACT  OF  1908— continued. 
shares,  limited  by, 

articles  of,  629  et  seq. 

membership  in,  45  et  seq. 

memorandum  of  association  of,  447   et  seq. 
special  characteristics  of,  31  et  seq. 
statutory  creation — are,  77 
title  of,  to  property,  27 
torts  of  agents  of,  37 
trades  unions  not  registrable  as,  115 
trespass  by  agents,  37 
trustee  for  members — is  not,  29 
trustee,  may  be  held  to  be,  42 
ultra  vires  acts  of,  not  capable  of  ratification,  29,  30 

cases  as  to,  464  et  seq. 
unlimited, 

articles  of,  not  having  share  capital,  804 

formation  of,  1,  808,  1528 

memorandum  of  [503] 
unregistered,    application   of    Part    VII.    of    Act    (sects.    249    et   seq.), 

App.,  1589  et  seq. 
waiver  of  claim,  etc.,  by,  33 
winding-up  of,  35 
wrongs  to  [Foss  v.  Rarhottle  rule],  1357  et  seq. 

COMPANY, 

acting  as  board  for  another  company,  734 

classes  of,  contemplated  by  the  Act,  2 

common  informer  cannot  as  a  rule  be  a,  44 

formation  of — "  prospectus  "  and   "  non-prospectus  "   companies,   3 

limited  by  guarantee,  2 

limited  by  shares,  2 

membership  generally,  45   et  seq. 

minimum  number  of  members,  1559 

"  non-prospectus  "  company,  3 

formation  of,  3 
"  not  for  gain  "' — registration  without  word  "  limited,"  495  et  seq. 
private  company,  3;   one-man,  28,  940  et  seq. 
prospectus  company,  3  ^ 

residence  of,  92 
statute,  when  included  in,  43 

COMPENSATION, 

agents  or  servants,  to,  on  account  of  loss  of  office,  443 

Directors'  Liability  Act  (now  sect.  84  of  1908),  under,  215  et  seq. 

irregular  allotment  of  shares,  for,  19 

workpeople  employed  by  company,  to,  1022  et  seq. 

COMPETITION, 

covenant  against,  by  managing  director,  held  extinguished  on  winding-- 

up,  when,  739 
retiring  members,  by,  articles  as  to  [977] 
vendors'  covenant  against  [356]  and  note 

COMPOSITION, 

stamp  duties  on  transfer,  for,  669 

COMPOUND  INTEREST, 

where  chargeable  by  bank,   1193 

COMPROMISE, 

company's  power  to,  33,  472,  751 

Joint  Stock  Companies  Arrangement  Act,  1870  (now  sect.  120  of  1903), 

under,    1492    et  seq.,   1560 
power  to  directors  [751]  and  note 
provisions  of  Act  in  substitution  for  such  Act  of  1870. ..1560  (Act) 
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COMPULSOEY  EETIKEMENT, 
bankruptcy,  in  case  of  [973] 
of  shareholders  in  private  company,  clauses  as  to,  679,  9i9  [970  et  seq.~\ 

CONCESSION, 

acquisition  of  (object  clause)  [505] 
agreement  for  sale  of,  to  promoter  [154] 
option  to  buy,  agreement  [386] 

CONCESSIONS  COMPANY, 
object  clauses  [554] 

"  CONCLUSIVE," 

certificates  of  incorporation  are,  24  et  seq. 
meaning  of,  25,  1099 

certificate  of  incorporation,  24  et  seq. 

certificate  that  company  entitled  to  commence  business,  21 

chairman's  declaration  as  to,  1098 

CONDITIONAL  ALLOTMENT,  54 

CONDITIONAL  APPLICATION  FOE   SHAPES,   54,  256 

CONDITIONS, 

applications  for  shares,  on,  54 

entry  in  register  of  members  subject  to,  73 

extending  objects  of  company,  on,  1311 

transfers  of  shares,  in,  607 

waiving  compliance  with,  as  to  minimum  subscription,  9,  17 

"  CONDUCIVE," 

in  object  clause,  471 

CONFIEMATION, 

special  resolution,  of,  1092 
tdfra  vires  acts,  of,  29 

CONSENT, 

act  as  director,  to  (Act  of  1908),  6  et  seq. 

and  to  be  named  in  prospectus,  6  [607] 

form  of  [606] 
judgment,  to,  in  reference  to  illegal  matters,  29 
members,  of,  to  ultra  vires  acts  is  ineffectual,  29,  30 
new  company  to  use  name  of  old  [1090] 

CONSIDEEATION  FOE  SHAEES,  60—63 

bonus  certificates  to  debenture  holders  payable  only  out  of  profits,  63, 

contracts  and  returns  as  to,  under  sect.  88,  Act  of  1908..  65  et  sea 

kinds  of,  62 

private  company,  in,  945 

registration  may  be  refused  if  not  truly  stated,  667 

.secretary's  duty  when  to  ascertain  if  duly  stated,  668 

statement  of,  in  contracts  under  sect.  88  of  1908... 65 68 

in  transfer  of  shares,  668 
statements  as  to,  in  prospectus,  169 
value  of,  not  inquired  into,  60,  61,  331 

CONSOLIDATION  OF  SHAEES,  32,  477,  684    1114 
article  as  to  [684] 
into  stock,  1536  (Act) 
notice  on,  1537 
provisions  of  Act,  1536 
resolution  for  [1114,  1122] 

•CONSPIEACY, 

directors  pay  fictitious  dividend,  prosecution,  857 
promoters,  by— false  rumours,  rigging  the  market,  &c.,  150 
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«  CONSTITUTING  THE  TITLE  OF  THE  ALLOTTEE,"  &c., 

meaning  of,  in  Act  of  1908... 64,  67 
CONSTRUCTION   OF   MEMOEANDA  ANH   ARTICLES   OF   ASSOCIA- 
TION, Chap.  VII.,  591   et  seq. 
ambiguous  words,  598 
antecedents  to  relative  words,  602 
applicability  of  general  law,  593 
articles  may  explain  memorandum,  where.  592 
assumed  validity  of  Table  A.  provisions,  o93 
Companies  Acts  to  be  borne  in  mind,  o93 
context  to  be  considered,  599 
directors'  powers,  as  to,  603 
dividends,  as  to,  597 

ejuMem  generis,  bm,<o^\      _  ^    ^  ^      ,^.    un- 

expressed intention  to  be  given  effect  to,  094,  o97 
expressio  nnius  rule,  602 
full  effect  to  unambiguous  words,  597 
grammatical  sense  to  be  given  effect  to,  599 
leading  rules  as  to,  591  et  seq. 
legality  of  clauses,  as  to,  603 
liberal,  to  be,  603 
memorandum  controls  articles,  592 
noscitur  a  sociis  rule,  599 
objects,  as  to,  600 

ordinary  rules  where  no  special  ones,  591 
originating  summons  to  ascertain,  603 
parol  modifications  not  valid,  595 
popular  words  in,  595 
powers  of  directors,  as  to,  603 
primary  meaning  of  words  in,  597 
relative  words  and  last  antecedent,  602 
rule  of  noscitnr  a  sociis,  599  _ 
scientific  or  technical  words  in,  595 
special  meaning  of  words  in,  596 
subsequent  declarations  of  parties,  595 
surplus  assets,  as  to,  597 
surrounding  circumstances  referred  to,  594 
unambiguous  words,  597 
"  whatsoever  " — meaning  of,  602  \ 

whole  document  to  be  read,  594 

CONSTRUCTION  OF  NOTICES,  1047 

CONSTRUCTION   OF   WORKS  BY  COMPANY, 

object  clauses  as  to  [508]  _  _      ^,^, 

payment  of  interest  or  dividends  during,  8/1,  lool 

CONSULTATIVE  COMMITTEE, 

article  as  to  [835] 

CONTEMPT  OF  COURT, 
company,  by,  43 

CONTRACTORS, 

payment  of  dividends  through,  871 
power  of  company  to  act  as  [513] 
public  works,  objects  [531] 

CONTRACTS,  321  et  seq.     And  see  Agreements. 
adoption  and  execution  of  (object  clauses)   [50oJ 
affirmation  of,  as  regards  rescission,  200 
agents  of  company,  by,  36  et  seq. 
articles  as  to  making  [748,  749,  756] 
articles  of  association,  effect  of,  as,  635  et  seq. 
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CONTRACTS— co;///;;  ued. 

before  company  entitled   to  commence  business,   21,  315,   332    ^private 

company).     And  sec  Agref.mexts. 
before  company's  Act  of  Parliament,  515 
breaches  of,  by  company's  agents,  37 
companj',  by,  333  et  seq. 

effect  as  to  members,  28 

when  to  be  under  seal,  333.     And  nee  Agreejiexts. 
'■'  constituting  the  title  of  the  allottee  to  allotment," 

meaning  of,  in  sect.  88  of  Act  of  1908. ..67  et  seq. 
directors,  by — ratification  of,  711 

directors'  interests  in — disclosure  in  notice  of  general  meeting,  732 
directors,  of,  with  company. 

clause  in  articles  as  to  |  731]  and  note 
directors'  power  as  to,  747 
disclosure  of,  by  offering  inspection,  240 
embodiment  of,  in  articles,  147 
filing,  as  to  paid-up  shares, 

under  lat<-  Act  of  1867... 66  et  seq.  [1394],  1421 

where  default  in,  order  rectifying  register  [1394]  and  note 

under  Act  of  1908... 65  et  .seq. 
forms  of, 

liability  of  agents  for,  37 

promoters,  kc,  with  [153  et  seq.] 

sale,  for,  &c.  [345  et  seq.].     And  see  Aoreejiexts. 
independent  judgment  of  directors,  though  company   formed  to  enter 

into  them,  1341  643.  644 
interpretation,  law  applicable,  343 
judgments  setting  aside  [1395  et  seq.] 
life  assurance  companies,  of,  reduction  of,  1331 
'■'  made,"  where,  343 
'■  material," 

what  were  held,  under  sec-t.  38  of  Act  of  1867... 227 

what  are,  semhlc,  under  sect.  81  of  Act  of  1908... 171 
minutes,  recorded  by,  745 
non-disclosure  in  prospectus,  notice,  230 

what  plaintitf  must  prove,  230 
not  required  to  be  sealed,  82 
notice  of,  when  specified  in  prospectus,  240 
novation  of,  370 
object  clauses  as  to  [504] 
oral,  335  et  seq. 
paid-up  shares,  as  to,  331 

Act  of  1867,  under,  66.  67.  70,  330.     And  see  P.viD-UP  Sh.aees. 

Act  of  1908... 65  et  seq. 

"  constituting  the  title."  67.  348.  389 
filing,  65  et  seq..  331 

time  for,  65.  68 
rescission  of,  183,  198 
result  of  non-filing,  65 
whether  to  be  signed,  67 
personal  liability  of  contractor  on  behalf  of  intended  company,  327 
preliminarj^,  binding  company,  147,  321 
provisional,  when,  147 
jirofit  on,  by  promoters,  138 
promoters,  by,  before  registration,  322 
prospectus,  statements  as  to,  in, 

under  Act  of  1908...  171,  227,  254 

under  sect.  38  of  1867  (repealed),  226  et  seq. 
provisional,  before  company  entitled  to  commence  business,  21 — 23 
provisions  of  Act  of  1908  as  to,  65,  171,  1544 
qualification  shares,  for,  filing,  6 

form  of  [393] 
ratification  by  articles,  643 
ratification  by  company,  37,  322 

reduction  of  contracts  of  life  assurance  companies,  1331 
reference  to,  in  prospectus,  171,  254 
registration  of,  605  et  seq. 
repudiation  of,  for  bribery,  733 
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rescission  of ,  183  , 

writs  of  summons  tor  [lUo,  lolbj 
resolution  as  to  [1133 j  074-1 

sale  of  business  to  company  [3-la3b^  3a,  3iiJ 

seal,  when  required  to  be  ^"f<^^'  ^;  ^',^,1.^  (Agreemexts  to  take). 
^^-Sr:SeS:^^an  f ^^l^^: ^S^^ -^-  Act  of  1S98...U21.    ... 

omS^^^'S-^S^-*^-'  voidable,  not  void,  196 

tSn^e  of'  Frauds,  as  to,  335.  1184  et  seg 
subsidiarv  or  supplemental,  under  sect.  88  of  19U»...b 
suing  on;  by  person  not  party.  616 
trade  unions,  of,  115 

"""'^ISk'  -  -t'o"  '<>  re-rain  [13811380] 

right  of  action  in  connec-tion  with.  4b4 

shares  issued  under,  63 
underwriting,  as  to,  289 
variation  of,  bv  altering  articles,  b5b 
;:riation  of.  where  mentioned  in  prospectus,  181,  324 
voidable  for  misrepresentation,  19b 
waiver  clauses  as  to,  231  et  seq. 

~^reS7o?"pra.„,e..  a.o„g.t-for  o.her.  acts,  1«.  UO,  -22..  TS8, 
Ditctors-  LiabUUv  Ac.  (now  seet^  81  of  1908).  u.der.  ^M,  1548 
in  relation  to  prospectus.  226,  lo4b 

^°TaS™or:\fu.tofi908..iaeo 

nature  of  liability  of.  I06I 
settlement  of  list,  1570 

CONTROL  OF  COMPANY,  roox^sgil    397,  398,  1408 

SetJ£°^.°o«  Sai^ef/Z  SW^hL  to  oMai..  U08 

^°''SS°S;o  private  eo.pao.v.  ,1-2  .,  »,. 

advantages  of,  910  et  seq. 

aoreements  for,  955  et  seq. 

ca'^es  as  to.  939  et  seq. 

powers  in  wills  for,  1002 

sanction  of  Court  to.  9ol.  1004 

stamps  on.  937 
founders'  shares  into  ordinary,  11-5  ^.^^.,^__article3  [825,  978] 

ordinary  shares  into  preference,  and  nee  ie>sa     ^  i 

paid-up  shares  into  stock, 
^       articles  as  to  [681]  and  note 

reconversion  [682]  and  note 

resolution  for  [1114]  and  note 

°°'':S^'S'Wi„g  adoption  o,  preliminary  eontraet,  324 
seal  of  company  on,  82 

^^^M^^^s^^ers  of  attorney.  1155-1157 

CO-OPERATIVE  FUND, 

article  as  to  employes   [lOibJ 

CO-OPERATIVE  STORE  CO:\IPANY. 
object  clauses  of  [550] 
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CO-OWNEESHIP, 

ship,  of,  conversion  of,  into  a  company  [  558]  and  note 

COPIES, 

memorandum  and  articles  of  association,  of — members  entitled  to,  33, 

489,  641,  1531 
minute  as  to  reduction  of  capital  to  be  embodied  in  memorandum  of 

association,  1287 
mortgages  and  charges  registered  under  sects.  93,  101,  102  of  1908,  App., 

1554,  1555 
register  of  companies'  mortgages,  771 
register  of  members,  70 
right  to  take,  on  inspecting  books,  771 
special  resolutions,  of — to  accompany  articles,  641 
special  and  extraordinary  resolutions,  of — for  registrar   [613,  614] 

COEPORATION  DUTY,  104 

"promotion  of  science,"  holding  examinations,  granting  diplomas,  104 

COEPORATIONS, 

Acts  of  Parliament — application  of,  to,  43 

agents,  can  only  act  by,  36 

chartered,  nature  of,  30 

common  law  or  charter — distinction  between,  and  statutory  companies, 

companies  under  the  Act  of  1908  are,  27,  1530 

but  only  for  certain  purposes,  30,  455  et  se.q. 
distinction  between  them  and  their  members,  27 
joint  tenancy  of,  with  individual,  672 
liability  under  Directors'  Liability  Act,  208 
nature  of,  27  et  seq. 

pawnbroker — cannot  be,  under  its  corporate  name,  44 
promoter,  whether  liable  as,  under  Directors'  Liability  Act,  208 
proxy,  voting  by — articles  as  to  [705,  706] 
service  of  writ  on,  1340 

transfer  of  shares  to,  jointly  with  individual,  672 
treasurer  of  friendly  society,  cannot  be,  44 

And  see  Companies  under  Act  of  1908. 

COSTS, 

equitable  mortgagee,  1216 

liability  of  unsuccessful  for  successful  defendant's,  1378 
payable  by  one  of  several  defendants,  1378 
security  for,  1416;  orders  as  to  [1416,  1417] 
And  see  Security  for  Costs. 

COTl'OX  SPINNING  COMPANY, 
object  clauses  of  [539] 

COUXTEECLAIMS, 

calls — in  actions  for  [1369,  1370] 
order  for  relief  on  [1418] 

COUNTY  COUNCIL, 

appearance  in  action  by,  44 

COUNTY  COUETS, 

districts  in  which  companies  sued,  86 
jurisdiction  of, 

reduction  of  capital,  as  to,  1266 

under  sects.  9,  264  of  1908,  late  Memorandum  of  Association  Act, 

1890.. .1265,  1266,  1314 
winding-up,  in,  Appendix 

COUPON, 

share  warrant,  to  [1151] 
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COURT, 

definition  in  sect.  285  of  Act  of  1908,  Appendix 

Act  of  1908   (sects.   131,  132)  winding-up,  Appendix 

iurisdiction  as  regards, 

reduction  of  capital,  1260,  1265 

restoration  of  company's  name,  as  to,  1337  p   \„^„ 

under  sects.  9,  264  of  1908,  late  Companies  (Memorandum  ot  Asso- 
ciation) Act,  1890... 1314 

non-interference  by,  at  suit  of  minority,  74,  7o7,  1357  et  seq. 

COVENANTS, 

business,  against  carrying  on  [356]  and  note 

by  infant,  357 

damages  for  breach,  357 

injunction  against  breach  of,  441  [1415] 

in  restraint  of  trade,  invalid,  117,  357 
disclosure  as  to  onerous,  351,  355 

"  CREATED," 

when  mortgage  or  charge  is,  617 

CREDIT,  ^  .. 

misrepresentation  as  to,  by  agent  ot  company,  44 

CREDITORS 

compromises  with,  under  sect.  120  of  1908,  replacing  Joint  Stock  Com- 
panies Arrangement  Act,  and  amending  xicts,  1492  et  seq. 
inspection  by, 

register  of  mortgages  of,  688 
member  may  be,  as  regards  company,  29 

not  liable  on  company's  obligations,  28 
notice  to,  of  contents  of  memorandum  and  articles,  78  et  seq. 
preferential,  who  are  in  winding-up.  Appendix,  1578 
preserving  rights  of,  on  extending  time  to  register  mortgages,  617 
reconstruction,  in  case  of,  1336,  1337,  1492  et  seq. 
right  to  assume  regular  internal  management,  78 

CREDITORS  AND  CONTRIBUTORIES,         s 
Court  to  regard  wishes  of,  in  winding-up,  1565 

CRICKET  CLUB, 

object  clauses  of  [544] 

CRIMES, 

company  can  commit,  42 

CRIMINAL  LIABILITY, 

breach  of  statutory  duty,  235—238 

directors  keeping  fraudulent  accounts,  &c.,  233,  771 

false  statements  in  statement  in  lieu  of  prospectus,  263 

Larceny  Act,  1861,  under,  233 

obtaining  money  by  false  pretences,  238 

under  sect.  81  of  Act  of  1908... 235 
payment  of  dividends  out  of  capital,  for,  766,  872 
prospectuses,  in  respect  of,  233 

CRIMINAL  OFFENCE, 
company  liable  for,  42 

CUM  DIV. 

sale  of  shares,  768 
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CUMULATIVE, 

dividends,  576,  812  et  seq. 
preference  shares,  on,  576,  812 

articles   as   to    [820    et   spq.'\ 

clauses  in  memorandum  of  assoeiation  as  to  [578,  580,  584] 

order  establishing  rights  as  to   [1409] 
profits — application  in  reduction  of  paid-up  capital  [1124] 

CUSTOMERS, 

soliciting,  after  sale  of  goodwill,  357 

CYCLE  MANUFACTUEERS'  COMPANY, 
object  clauses  of  [543] 


DAIRY  COMPANY, 

object  clauses  of  [537] 

DAMAGES, 

claim  for,  in  action  of  deceit,  205  [1350]  and  notes 

in  action  under  late  Directors'  Liability  Act,   1890   (now  sect.   84 
of  1908)... [1346]  and  notes 
director,  against,  when  provable  in  l)ankruptcy,  207 
disclaimer  of  bankrupt's   shares  on,   680 
fraud,  for — writ  of  summons  [1346]  and  note 
liquidated,  as  to,  357,  359 

misrepresentation  in  prospectus  for,  measure  of,  207 
refusal  to  register  transfer,  for,  636 
severance  of,  between  joint  defendants,   1350 
vendor  carrying  on  rival  business,  on,  357 

condition  of  sale  as  to  [356] 
where  sect.  38  of  1867  disregarded,  227 

DAYS, 

clear,  65G,  781 

DEADLOCK, 

general  meetings,  as  to,  691 

winding-up  on  account  of,  691  • 

or  receiver,  691 

DEATH, 

casual  vacancy  occasioned  bj'^  director's,  735,  736 

deceit — effect  in  actions  of,  207 

Directors'  Liability  Act  (now  sect.  84  of  1908) — effect  on  actions  under, 

222 
joint  holder  of  shares — articles  [677]  and  note 
member,  of — transmission  clause  [677]  and  notes 
notices  to  representatives  on  shareholder's  [1078] 

DEATH  DUTIES, 

private  companies'  advantages  as  regards,  927 

DEBENTURES, 

action  to  enforce, 

judgments  and  orders,  Part  III. 

idoadings,  Part  III. 

writs  of  summons  [1352,  1354] 
agreements  as  to  [407,  409,  410,  416] 

deposit   of,    to    secure   advances    [1216,    1218,    1228    et   sen.,    1236, 
1239] 
proposal  for  [1222] 

extend  the  time  for  payment,  to   [409] 

prior  lien  debentures,  as  to  [410] 
allotment  letter  [1061] 
application  for  [1060] 
articles  as  to  [687,  688] 
blank,  in,  mortgage  by  deposit  of  [1239] 
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bonus  certificates  issued  with,  and   payable  out  of  profits  are   no  con- 
sideration for  shares,  63,  466 
borrowing  on, 

by  companies  jointly,  467,  686 

by  deposit  of,  687 
capital  paid  off  by  [1123,  1300] 
certificate  of  registration  of   [620] 

circular  to  holders  of  existing,  is  not  a  prospectus,  178 
consideration  in,  on  sale  to  company,  348 

creation  of,  to  pay  off  old  ones,  resolutions  as  to  [1127,  1128] 
debts   having    priority   over.      See   Pheferential   Payments. 
demand,  payable  on,  agreement  for  deposit  of  [1228] 

form  of  debenture  [1229] 
deposit  of,  to  secure  loan,  687 
directors,  article  as  to  [830] 
Directors'  Liability  Act,  208 
discharge  of  liabilities  by  issue  of,  749 

discount,  at — offered  to  subscribers  for  new  shares,  resolution  as  to  [1113] 
dismissal  of  servants  by  appointing  receiver,  444 
extending    time    for    registering.    617,    1421—1424    [1424— 142G] 
"  first  mortgage  "'   (Stock  Exchange  Rules),  268 
foreclosure — 

writ  of  summons  for  [1352] 
form  of,  dejjosited  with  bank  [1229] 

registered  ordinary  [400] 
instalments  paid  for — forfeiture  of  them,  295 
issue  of,  on  reduction  of  capital  [1300] 

memorandum  as  to  depo-it  of,  to  secure  current  account  [1229] 
minimum    subscription   of,   whether   sect.    81   of   Act   of    1908    requires 

statement  of,  169 
modification  of  holders'  rights,  resolutions  as  to  [1129] 
notice  of  meeting  of  holders   [1084] 

notice  of  petition  to  extend  objects,   1309,   1315   [1323  et  .scg.] 
object  clause  as  to  [509] 

payment  off  of  capital  by,  on  reduction  [1123,  1300] 
pleadings  in  actions  to  enforce,  Part  III. 
power  of  attorney  to  create,  abroad  [1169] 
prior  lien,  agreement  as  to  [410]  \ 

prospectus,  reference  to  in,  171 
provisional  certificates  for  bearer  [1148] 
reconstruction,  effect  of,   1447,   1448 
register  of,  616 
registration  of,  34,  616 

extending    time    for,    617,     1421—1424     [1424—1426].       And    see 
Eegistration. 

mortgage  to  secure  issue  of,  616 

jjari  passu  series,  619 

series  of,  certificate  of  (form),  620 
re-issue  of,  provisions  of  Act,  1555 
resolution  at  meeting  of  holders  of  [1129] 
resolution  for  creation  and  offer  of  [1113] 
resolution  for  issue  of,  on  reduction  of  capital  [1123] 
restriction  as  to,  in  articles,  686,  687 
sale  of  undertaking  for,  348  [510] 

securities  on,  to  bank  [1216  et  seq.,  1223  et  seq.,  1228  et  seq-l,   1243 
security  for  loan  on,  and  charge  on  undertaking  [1236] 
security   for  current  account — effect  if  account  ceases  to  be  in  debit, 
_  1191,  1192  (sect.  104  (2)  of  Act  of  1908) 

simultaneous  offer  of,  before  company  entitled  to  commence  business,  23 
special  article  as  to  [837] 

specific  performance  of  agreement  as  to,  294,  295 
statement  as  to,  in  prospectus,  171 
Stock    Exchange    Rules,    265    et   seq. 
substitution  of,  for  cancelled  paid-up  capital  on  reduction  [1300] 
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DEBENTUEES— co;^<;«/^er/'. 
trust  deed  to  secure, 

certificate   of   registration   of    [620] 

special  powers  of  trustees  [837] 

writ  of  summons  to  enforce  [1354] 
trustees  for  debenture  holders  to  ajjpoint  directors — articles  [830] 
uncalled  capital  charged  by — calls  in  winding-up,  689 
underwriting  of,  275  et  aeq. 

contracts  as  to   [307—310,  315] 
voting  rights  in  respect  of,  703 

See  further,  Part  III.  of  this  work  and  list  of  contents,  supra,  p.  1243 

DEBENTURES  TO  BEARER.     Bee  P.\rt  III..  25  et  seq.  [36] 
validity  of,  in  Scotland,  1556 

DEBENTURE  STOCK, 

agreement  for  sale  of,  with  view  to  public  offer  [428] 
agreement  to  issue,  to  satisfy  preference  dividends  by  [407] 
application  for,  form  of  [1060] 
article?  as  to  [687  et  seq.^ 
certificates  of   [1146] 

provisional    [1147] 
Directors'  Liability  Act.  or  (now)  sect.  84  of  1908,  as  to,  208 
included  in  term   "  debentures  "  in   Act  of   1908,  x\pp.,   1598 
object  clause  as  to  borrowing  on  [509]  and  note 
perpetual,  295 
prospectuses  as  to, 

Directors'  Liabilitv  Act   (now  sect.   84  of  1908)  applies  to,  208 

filing  of,  under  sect.  80  of  1908... 179  et  seq. 

provisions  of  sect.   81   of  1908... 167   et  seq. 
provisional  certificate  [1147] 
registration  of,  under  Act  of  1908. ..616  et  seq. 

extending  time  for,   617,   1421—1424    [1424,   1426] 
And  see  Registration. 
re-issue  of,  provisions  of  Act,  1555 
resolution  to  create  [1127,  1128] 
resolution  of  holders  [1129] 
securities  on,  to  bank,  1243 
specific  performance  as  to,  294 
Stock  Exchange  Rules,  265  et  seq. 

And  see  Baxkixg  axd  Abvance  Securities. 
terminable,  295 
underwriting  of,  275  et  seq. 

contracts  as  to  [315 — 318] 

DEBENTURES  AND  DEBENTURE  STOCK, 
provisions  of  Act  as  to  re-issue  of,  1555 
specific  performance  of  contract  to  subscribe,  294,  1556 

DEBTS, 

agreement  to  issue  paid  up  shares  to  satisfy  company's  [390] 

collection  of,  on  sale  to  company  [360] 

exclusion  of  objectionable,  on  sale  [366] 

guarantee  of,  by  vendor  [360] 

inability  to  pay  prospective  or  contingent,  1562 

indemnity  of  vendor  against  [349]  and  note 

preferential  in  winding-up,  what  are,  App.,  1578,  1579 

reconstruction,  position  in,  1447,  1448 

DECEASED  MEMBER, 
calls  on  shares  of,  655 

clauses  in  articles  as  to  [677]  and  note  [704,  780,  781] 
disposal  of  shares  of,  by  articles  [677,  678]   and  note 
liability  of  representatives  of,  678,  679 
notice  in  case  of  [781]  and  note 

forms  of  [1077,  1078] 
notice  to  executors  of,  779 
voting  on  shares  of  [704] 
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DECEIT, 

action  or,  by  allottee,  202  et  seq. 
bankruptcy  of  defendant,  207 
company's  liability  for,  203 
damage  must  be  shown,  205,  1349,  1350 

evidence  in,  202 
death  of  defendant,  207 
delay,  200,  201,  206 
fraud  must  be  established  in,  202,  205 
misrepresentation  in  prospectus  for,  202 
non-disclosure  as  ground  for,  204 
promoter's  liability  for,  203 
proof  in  bankruptcy,  207 

silence  not  sufficient  to  support,  205  ^    „„,    or^c 

subscriber  must  be  influenced  by  false  statement,  204,  205 
Statute  of  Limitations  in  case  of,  206 
writ  [1349],  1350 

DECLAEATION, 

application  to  register  company,  on,  4 

form  of   [605]  ,    j   r    non 

ditto,  where  no  prospectus  to  be  filed  [609  J 
before  commencement  of  business, 

form  of  [608] 
chairman,  of,  on  show  of  hands  [700]  and  note,  1098 

conclusiveness  of,  700  [700],  1099 
dividend,  of, 

article  as  to  [765] 

member's  right  to  sue  for,  765 
memorandum  of  association,  in,  as  to  limited  liability,  &c.,  447    448 
verifying  documents  for  registration  under  Part  VII.  (sect.  254)  [626 J 
and  note 

DECLARATION   OF  TEUST, 

by  vendor  as  to  leaseholds  [354]  and  note 

DEDUCTIONS   IN  RESPECT   OF   INCOME  TAX,   89   et  seq.,  97—103 

v 

DEED, 

articles  as  to  operation  as  [760,  761] 

certificate  of  shares  is  not,  84 

company,  of,  may  be  executed  in  escrow,  83 

covenant,  of,  not  to  alter  articles,  clauses  as  to  [962] 

execution  of,  abroad,  84,  1545  (x\.pp.) 

powers  of  attorney,  1155,  1159  [1161  et  seq.\ 
execution  of,  by  company,  1545  (App.) 
execution  of,  in  blank,  668 
memorandum  of  association  is  not,  84 
sealed  document  is  not  necessarily  a,  84 
sealing  prima  facie  imports  delivery,  83 
transfer  of  shares  by,  668 

in  blank,  669 

DEED  OF   SETTLEMENT,  ,    ,^,n     .  n-^isi 

adoption  of  memorandum  and  articles  in  lieu  ot,  1310  et  seq.   [IdiSJ, 
App.,  1592 

And  see  Extension  of  Objects. 
orders  as  to  [1322,  1324—1326] 
petition  for  Court's  sanction  [1318] 
resolution  for  [1129] 
definition  of,  under  Act  of  1908... 1310 
printed  copies  of,  in  case  of  life  assurance,  1628 

registration  under  Part  VII.  of  Act  of  1908  of  companies  with,  1001, 
App.,  1590 
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DEEDS  OF  AEEANGEMENT  ACT, 
does  not  apply  to  companies,  44 

BE  FACTO  DIRECTOK,  81,  722,  743,  744 

writ  of  summons  to  restrain,  from  acting  [1357]  and  note 

DEFAMATORY   SPEECHES   AT  MEETINGS, 
when  privileged,  697 

DEFAULT, 

individual  responsibility  of  directors,  &;c.,  article  [788]  and  note 
meaning  of  term,  as  to  forwarding  return  to  registrar,  763 
vendor,  by,  what  is,  354 

DEFECTIVE   SUBSCRIPTION,  24 

DEFENCES, 

action  under  sect.  81  of  Act  of  1908   (damages  for  breach  of  statutory 

duty  as  to  prospectus),  to  [1377] 
actions  for  calls,  in,  1366  [1367—1370]  and  notes 
counterclaim,  and  [1369,  1370] 
statement  of  [1367—1371].     And  see  Ple.^dings. 

DEFENDANTS, 

joinder  of,  in  action,  1348 

DEFERRED  SHARES  [581,  585],  819  [821] 

clauses  in  memorandum  of  associaiion  as  to  [581,  585] 
in  articles  [821] 

DEFERRED  STOCK, 

clause  in  memorandum  of  association  [581] 

DEFUNCT  COMPANY, 

petition  to  restore  name  to  register  and  order  thereon  [1335,  1336] 
striking  off  and  restoring  name  to  register,  26,  27,  1337,  App.  1587 

DELAY, 

bar  to  rescission  of  contract  to  take  shares,  200,  201,  206 
completion  of  sale,  conditions  as  to  [350 — 353]  and  notes 
in  allotment,  effect,  52 

DELEGATION, 

directors'  powers  of  [742],  743 

borrowing,  686 

committees,  to  [742]  and  note 

local  boards,  to  [756] 
power  of  attorney,  under  [1162] 

BELEGATVH   NON   POTEST   DELEGARE.    1155 

DELIVERY, 

deed,  of,  implied  by  sealing  in  case  of  company,  83 

DEMISES, 

seal  of  company  on,  82 

DENOTING   NUMBERS, 

shares,  of,  sect.  22  of  Act,  App.,  1532 

in  a  banking  company  must  be  given  on  transfers,  669 

DEPOSIT, 

agreements    for,    to   secure    advances    [1216,    1218,    1223    et   scj.,    1228 
et  seq.~\ 

proposal  for  [1222],  1223 
apjjlicatioii  for  shares,  on,  return  of,  9,  16,  258 

writ  of  summons  for  [1345] 
bearer  securities  [1223] 
bonds,  of,  agreement  as  to,  with  view  to  united  action  [4161 


INDEX.  1728 

BEVOSIT— continued. 

debentures,  of,  to  secure  money,  687,  1243 

blank,  in,  security  on  [1239] 

payable  on  demand  [1229] 
documents,  of,  memorandimi  as  to  [1218] 
employes,  by,  articles  as  to  [1028] 

equitable  security  by,  1185  [1216  et  seq.,  1222  et  aeq.'] 
general  security  [1223] 

goods  warrants  as  equitable  security,  agreement  [1224] 
loans  of  specified  sums  [1225,  1226]  .    , 

proposal  to  secure  overdraft  [1222]  and  note 
provision  for,  in  sale  agreement,  349 
purchaser's  lien  for,  349 
receipt  of  money  on,  object  clause  [509] 
scheme  for  employes'  benefit,  1019 
title  deeds,  of,  by  way  of  mortgage,  1185 

memorandum  as  to  [1216] 
underwriting  letter,  with  [300] 

DEPOSIT  COMPANY, 

special  annual  statement,  1556,  1557 

DEPRECIATION, 

of   company's  property    (as   regards   dividends),   859,   862   rt   f^eq.,   878 

et  seq.,  895,  896 
reduction  of  capital  in  respect  of,  1258 
reserve  fund  to  meet  [754]  ^^^ 

DIAMOND  MINING  COMPANY, 

object  clauses  [538] 

DIRECTIONS,  ^" 

formation  of  companies,  as  to,  3  et  seq. 
summons  for,  1361 

reduction  of  capital  on  [1290] 

DIRECTORS,  709  et  seq.  ^ 

absence  of,  clause  in  articles  as  to  [730]  and  note 

acceptances  of  company,  powers  as  to  [509,  752]  and  notes 

accepting  other  oiBce  [728]  and  notes 

accounts  to  keep  [770],  771 

acquisition  of  property,  power  [748] 

acting  as  director  of  rival  company,  734 

acting  without  qualification,  719  et  seq. 

penalties  under  Act  of  1908... 719 
actions  against, 

pleadings  in  [1377  et  seq.'\  \ 

actions,  powers  as  to  [751],  752 

additional,  clauses  in  articles  as  to  [717,  718]  and  notes 
agent  of,  to  sign  consents  to  act,  6,  7 
agent?  of  company,  are,  709 
agreement  to  take  qualification  shares,  6,  56  [392 — 394],  718  et  seq. 

efl:'ect  of  Act  of  1908  on,  718 
allotment  moneys  payable  by,  20 
allotment  of  shares  by,  49,  647 

article  as  to  [646]  and  notes 

duties  as  to,  9 

irregularly  made,  remedy  of  allottee  against,  16  et  seq. 
alternate  or  substitute,  article  as  to  [832] 
another  company  to  act  as  [829] 
application  for  registration  where  no  directors  [608] 
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'DIB,BCTOBS—conti7iued. 
appointment  of, 

articles,  by,  4  [717] 

defective,  acts  validated  [743]  and  notes 

provisions  of  Act  of  1908  as  to,  6  et  seq.,  715,  716,  App.,  sects.  72 
—75 

subscribers  to  memorandum,  by,  717 

trustees  of  will,  by,  clause  as  to  [831] 
assent  of,  to  act,  4,  6 — 8 
assistant   [832] 

attendance  at  board  meetings,  714,  724 
audit  of  accounts   (articles),  773  et  seq. 
auditors,  duties  of  as  regards,  774  et  seq. 
authority  given  to  them  as  a  body,  710 
bankruptcy  of — 

appointment  notwithstanding,   730 

damages  against,  when  provable,  207,  222 

vacation  of  office  by   [728   et  seq.l^   and  notes 
belief  of, 

statements  as  to,  in  prospectus,  187 
bills  of  exchange  by,  509,  752 
board  must  act  as,  50,  743 
bona  fides  required  of,  747 

making  calls,  as  to,  654 
bonus   improperly   received   by,   714 
borrowing  by,  686,  746 

articles  as  to  [686—689] 

enquiries  by  lender  as  to  application  of  money,  710 
breach  of  trust  by,  714 

judgments  as  to    [1401    et   seq.^   and   notes 
bribes  by,  753 
bribes  to,  733  [1352]  and  notes,  [1401]  and  notes 

misfeasance  proceedings  for  [1352]  and  notes 

pleadings   in  action    [1382    et  seq.]   and   notes 

writ  of  summons  [1352]  and  notes 
calls  by,  duties  as  to,  654 

when  unduly  appointed,  654 

voluntary  winding-up,  after,   655 
casual  vacancies  in  office  of  [718,  737]  and  notes 
chairman,  article  as  to  [742] 

changes  in  body  of — notification  of,  34,  35  [738] 
cheques  given  by,  510,  752 

personal  liability   in   respect  of,   752 
clergyman's  disqualification  as,  717 
co-directors— liability  for,  203,  714   [718]  and  notes 
collective  wisdom  at  meetings  of,  710 

commencement  of  business,  penalty  for  premature  or  irregular.  21 
commission  to,  article  as  to  [753,  832,  833] 

improperly  received,  714,  732,  1352   [1382] 
commissions  paid  by,  753 
committees  of,  articles  as  to  [742,  743]  and  notes 

quorum  of,  743 
compared  with  managing  partners,  710 
compensation  from,  where  irregular  allotment,  17.  19 
compromise,  power  to  [751]  and  note 
confirmation  of  minutes  by — effect,  746 
conflicting  engagements  of,  732 

consent  of,  to  be  named  in  prospectus,  6  [607]  and  note 
consent  to  act  as  (Act  of  1908),  4  et  seq. 

form  of  [606] 
contracting  in  their  own  names,  711 
contracts  of,  with  company,  article  as  to  [731]  and  note 

interests  in — disclosure  of,  in  notice  of  general  meeting,  732' 

ratification  of,  711 

waiver  of  company's  objections,  732 
contribution,  right  to, "226,  788 

under  sect.  84  of  1908,  late  Directors'  Liability  Act,.  226 
control  of  general  meetings,  how  far  under,  747 
copy  register  of  [621] 
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Dm^CTOnS— continued. 

Court  will  not  interfere  where  majority  of  shareholders  wish  to  exclude 

any,  737 
criminal  liability  of,  233  (prospectus) 
damages  against,  when  provable  in  bankruptcy,  207,  222 
debenture  directors,  articles  as  to  [830,  831J 
declaration  of, 

application  to  register  company,  4 

commencement  of  business,  as  to,  20,  21 

dividends,  as  to,  765       i 
de  facto,  736,  743,  744 ;    fiduciary  position,   Coventry's  case,  14  C.   D, 
670  ' 

writ  of  summons  to  restrain  [1357]  and  note 
definition  of,  in  sect.  286  of  Act,  710 
delegation  of  powers  of,  743 

committees,  to  [742] 

local  boards,  to  [756] 
delegation  of  powers  to,  746,  747 
deposit  of  debentures  by,  687 
description  of,  in  prospectus,  168 

Directors'   Liability   Act,   1890,   reproduced   in   sect.    84  of   1908... 208 
et  seq.,  225,  226 
And  see  Directors'  Liability  Act,  1890. 

defences  under,  215 — 217 
discretion  of,  747 

disposal  of  property  pending  winding-up  petition,  715 
disqualification, 

contracting  with  company,  731  et  seq. 
exemption  clause  [731] 

effect  on  quorum,  732 
disqualification  clause  in  articles  [728  et  seq.]  and  notes 
disqualified,  acts  of,  722,  743,  744 
dividends, 

fictitious,  766 

out  of  capital, 

injunctions  to  stop  payment,  873  [1410] 
liability  for,  766,  857,  858,  860—863,  871—873 
misfeasance  by,  712,  714,  715 
due  appointment  of,  presumed,  81  ^ 

duties  of, 

calling  meeting  as  to,  691 

forfeiting  shares,  as  to,  658  et  seq. 

making  and  enforcing  calls,  654  et  seq. 

transfers,  as  to,  665  et  seq. 
estopped  as  to  allotment  to  himself,  50 
«xclusion  of  [736]  and  notes 

injunction  against  improper  [1405]  and  note 

non-interference  of  Court  where  majority  of  shareholders  desire, 
737  [1357]  and  notes 

writ  of  summons  to  restrain  [1357]  and  notes 
fees  of  [724]  and  notes 

And  see  infra,  "  remuneration." 
fiduciary  position  of,  644,  645,  711,  732 
first- 
clauses  in  articles  as  to  [717]  and  note 

Table  A.,  as  to,- 717 
forfeiture  of  shares  by, 

articles  as  to  [658  et  seq.]  and  notes 

judgment  restraining  illegal  [1404] 
frauds  of,  712,  714,  715 

co-directors,  by,  liability  for,  203,  714  [718]  and  notes 
improperly  holding  meetings,  injunction  against  [1406] 
improperly  rejecting  votes,  injunction  [1406] 
incompatible  office,  594,  729 
increasing  number  of,  article  [736] 
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DIRECTOnS— continued. 

indemnity  of,  645  [787],  788 

Directors'  Liability  Act  (now  sect.  94  of  1908),  under,  209,  225,  226- 
for  becoming  sureties  [1251] 
independent  board,  134—136,  139,  141,  945 
duty  of  promoters  to  provide,  134 

provision  in  articles  against  objections  on  account  of,  644,  645 
rule  not  applicable  to  private  companies,  135,  945 
what  constitutes,  135.     And  see  Independent  Executive. 
independent  judgment  of,   though  company   formed  to  enter  into  the 

contracts,  134,  643,  644 
individual  responsibility  of,  clause  in  articles  as  to  [788]  and  notes 
insolvency  of,  729,  730 
interested  in  profits  of  a  transaction,  and  voting  at  board  meeting  [731] 

and  notes 
interests  of,  to  be  stated  in  prospectus,  173  [255] 
interpretation  of  term,  sect.  285  of  Act,  210 
internal  management  by,  709  et  seq. 
irregular  acts  of,  710  et  seq. 

article  validating  [743]  and  notes 
estoppel  as  to,  744 
ratification  of,  741 
irregular  board  meeting  of,  741     . 
irregularity  by,  effect  on  outsiders,  79 — 81,  743 
irregularity,  knowledge  of,  81,  744 
joining  in  allotment  to  himself,  50 
joint  liability  of,  712,  714 
judgments  and  orders  against  [1401  et  seq.J.     And  see  Judgments  and 

Orders. 
knowledge  of  single,  whether  notice  to  company,  778 
legal  position  of,  709  et  seq. 

liability  in  respect  of  prospectus,  175,  App.,  1547,  1548 
application  moneys,  for,  9 

bills  of  exchange  not  bearing  company's  name,  510 
borrowing  powers  exceeded,  686 

directors'  liability,  sect.  94  of  1908,  under,  208  et  seq. 
fictitious  dividends,  for,  766 
irregular  allotment,  16  et  seq. 
trustees,  as,  711 
liability  in  respect  of  price  for  purchases  of  properties,  130 
Limitations,  Statute  of,  219,  712 
list  of  names  and  addresses  of  persons  consenting  to  become,  4,  6 — & 

list  to  registrar,  34,  35,  App.,  1544 

loans  by,  to  company,  687 

local  management  clauses  [756] 

lunatic — article  as  to  [730] 

majority,  acting  by,  740 

managing  [738,  739]  and  notes.     And  see  Managing  Directoe. 

may  be  a  limited  company,  if  empowered,  734,  829,  and  form 

meetings, 

articles  as  to  [740  et  seq.] 

irregularity  in,  740,  741 

ratification  by  subsequent  board,  741 

resolution  without  [744]  and  note 

non-attendance  at,  714 

notice  of,  740 

summoning  of  [741]  and  note 
minimum  number,  716,  717 
minimum   subscription,  liability   for  contravening   provisions   as   to,   9, 

15—18 
misfeasance  of,  712,  714,  715 

misrepresentations  in  prospectus,  defences,  208  et  seq.,  215  et  seq. 
naming  person  as,  in  articles  or  prospectus,  6  et  seq.,  248,  1544  (Act) 
need  not  be  members,  718,  719 
negligence  of,  713 

non-attendance  of,  at  board  meetings,  714 

non-disclosure  in  prospectus,  what  plaintifp  must  prove,  176,  177 
notice  to,  when  notice  to  company,  141,  142,  144,  778 
number  of,  article  as  to  [716]  and  note 
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officers,  power  to  ajjpoint  [749] 

oral  promises  by,  to  answer  for  company's  default,  711 

orders  on,  to  repay  money  of  company,  &c.  [1401,  1402]  and  notes.     As 

to  other  orders,  see  supra,  and  Judgments  a\d  Orders. 
over-borrowing  by,  liability,  686 
partners,  are  not,  710 
payment  for  shares  by,  not  to  favour  themselves  in  the  matter  of,  22. 

657 
payments  by,  before  company  borrows  or  commences  business,  20,  22 
penalties  for  breaches  of  Acts,  713 
percentage  of  profits,  article  as  to  [824]  and  note 
personal  liability  of,  712 
position  of,  709  ct  seq.,  714 

as  described  by  Right  Hon.  A.  J.  Balfour,  M.P.,  709 
powers  of  [746,  747]  and  notes 

construction  of  articles  as  to,  603 

how  far  controllable  by  a  general  meeting,  74,  75,  738 
precautions  as  regards  Directors'  Liability  Act,  1890   (now  sect.  94  of 

1908),  222—225 
preliminary  agreements,  duties  as  to,  643,  644 
preliminary  expenses,  power  to  pay  [748]  and  note 
presents  from  promoters,  judgment  to  refund  [1401]  and  note 
presumption  that  they  are  de  jure,  81 
private  companies,  of,  919,  920,  981  et  seq. 
proceedings  of,  articles  as  to  [740  et  seq.'\ 

procceding-s  in  respect  of  acts  of  (Foss  v.  Harhottle  rule),  1357  et  seq. 
profits  on  a  transaction,  duties  with  regard  to,  731  et  seq. 

article  as  to  [731] 
promise  by,  to  give  services  gratis,  725 
promoting  syndicates  and  companies,  of,  37,  139 

liability  for  acts  of  their,  37,  139 
prospectus  to  be  signed  by,  179 

precautions  as  to,  242 — 244 
provisions  of  Act  of  1908  following  Act  of  1900  as  to,  716 
proxies  by,  special  articles  [742,  991] 
qualification  of,  718  et  seq. 

acceptance  from  promoters,  715,  722  [1352]  and  notes  [1401]  and 
notes 

agreement  to  take,  6,  56  [392]  and  notes 

alteration  of  [736] 

calls  by  unqualified  directors,  654 

clau.se  as  to,  in  articles  [718,  722  (Stock  Exchange)] 

contract  to  be  filed,  6 

how  to  be  obtained,  721,  722 

indemnity  by  promoter,  722 

"  in  his  own  right,"  meaning  of,  720,  721 

joint,  whether  sufficient,  168,  721 

modification  of,  as  to  first  or  other  specified  directors,  721 

neglect  to  acquire,  719,  723 

not  ab.solutely  necessary,  718 

object  of,  721 

parting  with,  722 

provisions  in  Act  of  1908  as  to,  719  et  seq.,  App.,  1544 

requirements  as  to,  on  registration,  6,  7 

resignation  before  taking,  57,  720,  723 

shares  held  in  trust  for  promoter,  168,  392,  722,  1402 

share  warrants  not  sufficient,  681 

signing  memorandum  of  association  for,  6 

statement  as  to,  in  prospectus,  168 

Stock  Exchange  requirements,  722 

trustee  of  shares  for  others,  720 

validity  of  acts  in  absence  of,  722,  743,  744 
quorum  of  [740]  and  notes 

disqualified  person  not  counted  in,  732,  740 

effect  of  director  being  disqualified,  732 

how  to  act  where  none  fixed,  740 

All  references  are  to  the  pages.     Paqes  in  brackets  [327]  refer  to  the  Forms. 
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ratification  of  acts  of,  37,  50,  741 

notice  of  meeting  for,  694,  695 
receipts  of  [752] 

receiver  appointed  in  absence  of,  691 
reducing  number,  716  [736J 
register  of  [738] 

rejecting  votes  improperly,  injunction  against  [1406] 
relief  of,  if  acted  "  honestly  and  reasonably  "  (sect.  279  of  Act),  715 
remedies  against  delinquent,  715,  716 
removal  of  [736]  and  notes 

deadlock  in  absence  of  power  of,  737 

grounds  for,  737 

notice  of  meeting  for,  692 
remuneration  of  [724]  and  notes 

apportionment  of,  724,  726 

attachment  of,  727 

commission  by  [824]  and  note  [832,  833] 

excessive,  725 

execution  against,  727 

extra  services  [744]  and  note 

holding  qualification  shares  as  trustee  for  another  company,  728 

lien  of  company,  for  overpaid,  662 

payment  out  of  capital,  725 

pension,  by,  726 

power  to  vote,  725 

private  company,  in  |  992]  and  notes 

proceedings  against  company  for,  724 

proof  for,  in  winding-up,  724 

quantum  meruit  claim  for,  727 

set-off  against  calls  where  a  fraudulent  preference,  727 

share  of  profits,  by  [824]  and  note  [832,  833] 

solicitor,  as,  759 

special  articles  as  to,  727  (notes^ 

statement  as  to,  in  prospectus,  168  [254] 

Stock  Exchange  requirement,  728 

taking  of,  by  unqualified  director,  727 

to  what  entitled,  724 

articles  must  provide,  724 

when  director  is  also  receiver  and  manager,  727 
resignation  of, 

acceptance  of,  731 

article  as  to  [731]  and  note 

before  qualifying,  57,  720,  723 

how  to  be  made,  723 

once  made,  irrevocable,  731 
resolutions  of,  1101 

to  be  equivalent  to  company's  resolution  [709]  and  note 

where  unnecessary,  741 

written  without  board  meeting  [744]  and  note 
resolutions  of  company,  injunctions  where  improper  [1406,  1407] 
restrictions  on  naming,  in  articles,  or  prospectus,  6  et  seq. 
retirement  clause  in  articles  [723]  and  notes 
rival  company,  may  prima  facie  be  a  director  of,  734 
rotation  of,  clauses  in  articles  as  to  [734  ei  seq.']  and  notes 
sale  of  company's  property  by,  pending  winding-up  petition,  715 
seal  of  company,  power  to  use,  82 
secretary,  effect  of  becoming,  759 
secret  profit,  claim  in  action  for  [1352]  and  notes 
selection  of,  by  promoters,  128 
separate  entity  of,  710 
set-oft'  in  misfeasance  case,  none,  715 
special  agents  of  company,  710 

special  defences  to  aftions  under  Act  of  1908...  1378,  1379 
statement  as  to,  in  prospectus,  168 
statutory  penalties  on,  713 
torts  of,  37,  712 
transfer  of  shares  liy,  rights  as  to,  666 

duties  as  to  registration  of,  667,  671,  672 

refusal  to  register,  667,  671,  672 
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J)mECTOnS-co>Ui>rued  ^^^^^ 

travelling  expenses  ot— article  as  lo  l'^   J 
trustees,  where,  711 — 713 

ultm  vira  acts  of,  n  4.(17  ^/  sea  1 

iniunctions  restraining,  1355  [U07  et  seq.\ 
'And  see  JUDGMENTS  and  ORI^eR^- 

unlimited  liability,  Pro^s^^f./^^'vJo    737I  and  notes 
vacancies  amongst   articles  L^^lJ'/iy  ^7  J  f  d 

validity  of  acts,  1554  (xVct) 

voting  at  their  own  election,  16^ 

written  resolution  of  [744]  and  note 

wrongful  acts  of,  company's  responsibility  toi,  37  et  seq., 

DIKECTORS'  LIABILITY  ACT,  1890   (repealed  and  reproduced  in  sect. 

84of  1908),208  p^se^.  . 
action  under,  who  may  bring,  116 
authorizing  issue  of  prospectus,  ill 
bankruptcy  of  defendant,  222 

proof  for  damages,  222 
claim  for  damages  in  writ  [l^oUJ 
companies  U>  which  it  apples,  209 
compensation  payable  under,  215,  221,  111 
contribution  under,  209,  22fa 
corporations,  whether  liable,  210 
damage  must  be  shown,  214 

measure  of,  207 
death  of  defendant,  222 

defences  open  and  proceedings  under,  215  et  seq. 
defendants,  who  may  be  sued  as,  210,  211 
belief  of,  in  statements,  217 

what  must  prove  to  escape  liability,  215  et  seq. 
directors  liable  under,  209 

documents  referred  to  in.  212    21i 

"  expert,"  meaning  of,  21»,  ^i» 

indemnity,  right  to,  22-3,  22b 

contribution,  as  to,  22b  ^  „ 

issue  of  prospectus  without  knowledge  or  <^o^^'''^l'J}%.^ 

Kbilitv  ?n  respect  of  statements  outside  prospectus,  212 

limitation  of  time  for  proceedings  under,  219 

measure  of  damage,  207 

misleading  statements,  214 

new  remedy  by,  209  4.  „    on 

persons  authorizing  issue  of  P'^.^P^^^'l^^V^ll  ,^^ 

plaintiff's  obligations  in  proceedings  under,  213,  -11 

?SSi^^  b?l?e  and  others,  222,  223 

«  profession  "—meaning  of,  219 

promoters  liable  under,  209  , 

Loof  required  to  support  proceedings  under    213    214 

record  of  grounds  of  belief,  224,  225 

;iX^S\'u^nd^"''.^-«ved  b,  I,,terp,etat,o„  Act,  1889,  ..  38...210 

right  of  contribution  under,  209,  226 

statement  of  claim  under  [1379] 

statement  within,  what  is,  211 

"  subscribe,"  meaning  of,  213 

subscriber  may  contract  himself  out  of.  22o 

subscribers  on  faith  of  prospectus    who  are,  213 

untrue  statements  in  prospectus,  214 
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DIRECTOES'   LIABILITY  ACT,   1890— continued. 
waiver  of  liability  under,  225,  231,  232 
when  cause  of  action  arises,  221 
writ  of  summons  under  [1346]  and  note  [1350] 

DISCHAEGE  OF  LIEN  ON  SHAEES,  664 

DISCHAEGE  OF  SEEVANTS, 

directors'  power  [749] 

notice  before,  441,  442 

receiver  and  manager's  appointment,  444 

winding-up,  by,  443 

DISCLAIMEE, 

bankrupt's  shares,  of,  58,  680 

company's  right  to  damages,  680 
measure  of  damages,  680 

DISCLOSUEE, 

consideration  for  paid-up  shares,  as  to  (prospectus),  169 

in  notices  of  general  meetings  of  directors'  interests,  1048,  1049,  1485, 

1486 
material  contracts  of,  what  are,  226,  227 
promoters'  duties  as  to,  128,  129,  131  et  seq.,  135  et  seq. 

company,  to — not  necessarily  sufficient,  239 

must  be  real,  136,  145,  146 

must  be  to  all  contemplating  shareholders,  239 
prospectuses,  required  to  be  given  in,  143  et  seq.,  182  et  seq.,  235  et  seq. 

provisions  of  sect.  81  of  Act  of  1908... 167  et  seq. 
vendors  to  company,  as  to  who  are,  138,  173.     And  see  PROSPECTUS. 

DISCOUNT, 

debentures  at,  article  as  to  [687] 

offered  to  members  subscribing  for  new  shares  (resolution)  [1113] 

shares  issued  at,  60  et  seq.,  478,  631 

commissions  for  underwriting,  279 

filed  contract  does  not  protect,  478 

DISCOVERY, 

action,  in,  1356,  1363,  1364 
interrogatories,  1363  [1364] 
members'  right  to,  771 
officer  of  company  to  give,  1363 
production  of  documents,  by,  1363 

DISMISSAL, 

agent  of  company,  of,  441,  442 

notice  of,  to  company's  servants,  441 

winding-up  or  receivership  equivalent  to,  .442,  443 

DISPENSATION  OEDEE, 

reduction  of  capital  [1270]  and  notes 
summons  for  [1272] 

DISQUALIFICATION  OF  DIRECTORS, 
acts,  after,  722,  743,  744 

penalties  under  Act  of  1908... 719 
articles  as  to  [730]  and  notes 
quorum  affected  by,  732,  740 
Table  A.  provisions,  1607 

DISSENTIENT  MEMBERS, 

amalgamation  of  life  insurance  businesses,  1329 

sale  under  sect.  192  of  1908  (late  sects.  161,  162  of  1862),  on,  1434,  1435,. 
1443  et  seq. 
article  as  to  [785]  and  notes 
provisions  of  Act  of  1908...  1434,  1435 
reconstruction,  1434,  1435,  1443  et  seq. 
notice  [1478]  and  note 
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DISSOLUTION, 

company  in  position  of  lost  trustee  after,  112 

declared  void  where  in  fraud  of  debenture  holders,  1482 

how  effected,  111 

outstanding  assets  of  company  after,  112,  1448,  1451 

power  of  Court  to  declare  void,  App.,  1582 

provisions  of  Act  of  1908... 1577,  1582 

restoration  of  company's  name  after,  112 

striking  name  off  register,  by.  111 

vesting  order  after  [1338] 

voluntary  winding-up,  111,  1577  (Act) 
winding-up  order,  after.  111 

DISTRIBUTION  OF  ASSETS, 

in  specie  (object  clause)  [514]  and  uotes 

article  [785] 

clause  in  articles  sufficient,  514 
reconstruction,  on,  1441  et  seq. 
winding-up,  in  [783,  785]  and  notes 

in  specie,  resolution  for  [1128,  1129] 

DISTRINGAS  NOTICE,  1220  et  seq. 
company  bound  to  attend  to,  652 
notice  of,  to  company,  652 
procedure  as  to,  1220  et  seq.  [1221,  1222] 

DIVIDENDS, 

Act  of  1862  silent  as  to,  873 

agreement  for  funding  preferential  [404] 

agreement  to  issue  debenture  stock  to  satisfy  preference  [407] 

alteration  of  rights  as  to  [1111,  1112,   1115—1117,  1124] 

apportionment  of,  768,  769 

arrears  of  preferential,  817 

articles  as  to  [763  et  seq.] 

authority  to  bank  to  pay  to  third  party  [1008] 

"  available  for  dividend  " — meaning  ot,  765 

bonus  shares,  to  provide — article  as  to  [767] 

capital,  payment  out  of,  714,  766  \ 

"circulating,"  863,  884  et  seq. 

criminal  liability  as  to,  857,  872 

directors'  liability  for,  871,  872 

illegality  of,  871 

injunction  to  restrain,  873  [1410] 

observations  on,  857  et  seq.,  873 

ultra  vires,  465 

when  directors  can  recover  from  members,  787 

writs  of  summons  as  to  [1355,  1356]  and  notes 
capitalization  of,  767  [767]  and  note 
cash,  payments  of,  768 
cheques,  by  post  [769]  and  notes 
commission  on — article  as  to  [432] 
cumulative,  576  et  seq.,  812  et  seq. 
debts  deducted  [767] 
declaration  of,  article  [765] 

on  making  call — article  as  to  [767] 

ordinary  meeting,  at,  765 

shareholder's  right  to  sue  on,  765 

when  to  be  made,  765 
direction  to  pay,  to  bank  [1088] 
directions  as  to  payment  of,  769,  770 

stamp  not  payable  on,  770 
directors'  declaration  as  to,  to  be  conclusive  [766] 
during  construction,  871 
fictitious,  766 
forfeited  shares  (by  bankruptcy)  on,  769 
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DIVIDENDS— co/^^/wwea'. 

forged  transfer,  under,  674 

free  of  income  tax,  765 

guarantee  by  vendor  of  profits  [363]  and  notes 

how  payable,  764 

how  profits  taken  for  [763,  764],  766,  874 

implied  power  to  pay,  873 

improperly  paid,  writ  of  summons  for  [1356]  and  note 

interest  on — article  as  to  [766] 

interim  [767]  and  notes 

liability  for  improper,  767 

resolution  to  pay  fll34] 
joint  holders  [769],  770 
kind,  in  [767]  and  notes 
lien  on  shares  to  affect  [767] 
limitation  of  time  as  to,  770,  872 
loss  of  capital  notwithstanding,  859   et  seq.,  863  et  seq.,  873  et  seq., 

889  et  seq.,  895  et  seq. 
meaning  of,  in  article  as  to  reserve  fund,  754 
misfeasance  by  improper  payment  of,  714 
nominal  capital,  on,  764 
non-cumulative,  577,  812  et  seq. 

article  as  to  [821] 
notice  of  [1085  et  seq.^ 
orders  in  case  of  improper  [1410] 
partly  paid  shares,  on,  597 
payment  of,  leading  cases  as  to,  857  et  seq. 

articles  as  to  [763  et  seq.'\ 

foreign  committee,  to,  680 

points  as  to,  765 
power  of  attorney  to  receive  [1167] 
preferential,  576  et  seq.,  812  et  seq. 

arrears  of,  817 

clauses  in  articles  [763,  764,  820  et  seq.'\ 

clauses  in  memorandum  [578  et  seq.'] 
profits,  out  of,  only  [766],  871,  872 
proportions  in  which  payable,  764,  1536,  App. 
receipt  of — effect  on  right  to  rescind,  200 
recovery  of — writ  of  summons  for  [1356]  and  note 
reconstruction,  on  (clause)  [1465] 
reserve  fund,  as  regards,  813 
resolution  to  pay  [1134] 
restrictions  on  amount  of — article  [765] 
retention  of  [767,  769] 
set-off  against  call  [767] 
share  warrant,  condition  in,  as  to  [1136] 
specie,  in  [767] 
suing  for,  765 

tenant-for-life's  right  to,  768 
transfer  of  shares,  on,  768 

not  to  pass  by — article  [768] 
transmitting  by  post  [769]  and  note 
unclaimed  [770]  and  notes 
warrant,  form  of  [1086] 

article  as  to  [769] 

DIVIDENDS  OUT  OF  CAPITAL, 

when  directors  can  recover  from  members,  788 
And  see  Dividends. 

DIVISION  IN  SPECIE, 

as  dividends  [785] 

in  a  winding-up,  resolution  for  [1128,  1129] 

DIVISION  OF  SHAEES,  1115 

resolution  for  [1115  et  seq.].     And  see  Sub-division  of  Shares;  Eeso- 

LUTIONS . 

DOCK  COMPANY, 

object  clauses  of  [538] 
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DOCK  WAERANTS, 
advances  on,  1201 

^"TuSSion  of-article  as  to  [760]  and  note.,  776,  777 

ri^;Ll1"£V/SK/»>n^nt,  of,  w>..e  deposited  V  one- 

customer  as  security  for  another,  1189 
offer  for  inspection  after  false  statement  as  to,  114 
production  of,  in  action,  1363,  1364 
ieal  of  company,  when  required  to  be  undei,  666 
service  of,  on  company,  34 

DOCUMENTS  OF  TITLE,  ion9i'W 

Factors  Act,  under,  what  are,  1201,  1202,  1207 

DOMICILE, 

company,  of ,  84  .   ,.  ,.  i.      q« 

County  Court's  jurisdiction^as  to,  8b 
foreign,  deceased  member,  probate  required,  b7« 

DOUBLE-ACCOUNT  SYSTEM, 

proiits  as  to,  889  et  seq. 

DRAFT  AGREEMENT, 

clause  in  articles  [643]  and  notes 
resolution  to  alBx  seal  to  [1133] 

DRAPERS',  &o.   COMPANY   (UNIVERSAL  PROVIDERS), 
object  clauses  of  [540] 

DURHAM,  COUNTY  PALATINE  OF,  1265 

DUTIES, 

directors',  709 

payable  in  respect  of  capital,  48b— 4»» 


EDITOR, 

director  to  be,  agreement  [4dbJ 

EJVBDEM   GENERIS  DOCTRINE 

construing  memorandum  and  article.',,  o99,  bUi 
in  winding-up,  602 
words  excluding,  602 

^^^a^Stee 'of,  to  abide  by  contract  notwithstanding  misrepresentation,  200' 
directors,  of  [734  et  seq.l  and  notes 

ELECTRIC  LIGHTING  COMPANY, 

object  clauses  of  [537],  537 
provisional  orders  of,  537,  1521 

^^^lSli\^  inducing  breach  of  contract,  444,  445 
article  giving  directors  power  to  engage  [749] 
benefit  of  covenants  as  to, 

on  assignment  of  goodwill,  345  Employks' 

benefits  to,  from  company's  operations,  1017  et  ^eq. 

Bexkfits. 
bonus  to,  466,  1024 
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EMPLOYES — continued. 

compensation  in  winding-up,  442 

compulsory  retirement  of  [444] 

covenants  by,  against  carrying  on  business  [356]  and  notes 

damages  against  person  inducing  breach  by,  444,  445 

dismissal  of, 

absence  through  illness,  442 

fraud  or  misconduct,  by,  441,  442 

winding-up,  by,  444 
gratuities  to,  object  clause  [507]  and  note 
incompatible  offices,  442 

injunction  against  breach  of  covenant  by,  441 
inventions  by,  when  members  [839] 
notice  of  dismissal,  441 
object  clause  as  to  [507]  and  note 
remunerated  by  commission  on  profits,  432 
specific  performance  of  service  agreement,  441 
surrender  of  shares  by,  where  held  ultra  vires,  465 
trade  secrets,  restrained  from  divulging,  442 
Workmen's  Compensation  Act,  1906... 1022 

EMPLOYES'    BENEFITS    [507],   508    [753]    and   notes,   1017    et   seq. 
accident  and  sick  fund  schemes,  1018 
agreement  to  re-transfer  shares  [1033] 
bond  for  faithful  service  [1044] 
co-operative  fund,  article  as  to  [1028] 
deposits  by  employes,  articles  as  to  [1028] 
deposit  scheme,  1019  [1028] 
employe  directors,  articles  as  to  [1039] 
employes'  shares,  articles  as  to  [1027] 

gratuities  to  servants  of  company  [507,  753]  and  notes,  1024,  1025 
guarantee  fund, 

schemes,  1019 

trust  deed  constituting  [1041] 
life  assurance  schemes,  1018 
object  clause  [507]  and  note 
participation  certificate  [1034] 

payment  in  kind  to  employes,  and  Truck  Acts,  1019 
pension  funds,  1018  [1040] 

trust  deed  constituting  [1040] 
pension  to  secretary  where  company  was  "  not  for  gain,"  1026 
powers  of  company  with  regard  to,  1024 
profit-sharing  schemes,  1017 

form  of  [1031] 
provisions  in  memorandum  and  articles  as  to  [507,  753]  and  notes 
schemes  for,  1017—1019 

shares,  articles  as  to  [1027,  1030,  1033,  1034,  1040] 
sharing  profits  of  private  company,  926 
sick  fund  schemes,  1018 
superannuation  funds,  1018 

trust  deed  constituting  [1035] 
superannuation  scheme,  form  of,  1018 
Truck  Acts,  1019 
trust  deeds, 

constituting  guarantee  fund  [1041] 

constituting  pension  fund  [1040] 

constituting  superannuation  fund  [1035] 
Workmen's  Compen.sation  Act,  1906. ..1022 

schemes  under,  1045 

EMPLOYERS'  LIABILITY  ACT,  1023 

EMPLOYERS'  MUTUAL  ASSOCIATION, 
object  clauses  [523] 

EMPLOYMENT, 

servants,  kc,  article  as  to  [749] 
when  winding  up,  dismissal,  444 
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j:ngland, 

stamps  on  agreemouti  made  out  ot,  <J4U — 6-io 

ENGLISH  COMPANY, 

suable  in  foreign  Courts,  87 

ENQUIRIES, 

application  ot  money  borrowed,  as  to,  b»0 

ENTITJ.ED  TO  COMMENCE  BUSINESS,  t.,,=tvp««, 

certificate  that  company  is,  21.     And  see  Commencement  of  Business. 

ENTRY  ON  REGISTER  OF  MEMBERS,  .    ,         a  .       .o 

where  necessary  to  constitute  membership,  53.     And  see  Shares  (agree- 
ment  to  take). 

"^n^T-tf  L'^d  T^t^^'Ao..  o,,  1,79  ,<  ..,.,  1185  .<  s.,.  [1216  »,  ,...] 

Banking  and  Advance  Securities. 
effect  of,  on  company's  lien,  663,  664 
equitable  mortgagee,  1216 
foreclosure,  1186 

notice  before  calling  in  or  paying  off,  1193 
priority  of  company's  lien  on  shares,  663,  664 
shares,  of,  651,  652,  663,  664 

notice  of,  to  company,  652 
when  to  be  recognized  by  company,  651,  652 

EOTin^TES 

lender  Aot  bound  to  enquire  as  to  application  of  moneys  borrowed  ultra 

vires,  686,  710  _  .,    ,  ,       i  aco    am 

lien  01  company  on  shares  as  against  equitable  charge,  663,  bb4 
non-recognition  of,  as  to  shares  [650]  and  notes 

statutory  provision  as  to,  sect.  27  o^  1908,  App.,  1633 
notice  of,  to  company,  652 
recognition  of,  by  company,  650  et  seq. 
transfers  made  in  fraud  of,  652 

EQUITY, 

company  bound  by  rules  of,  42  ,        ^ 

ESCROW,  ,   1  •      «Q   «A 

deed  of  company  may  be  executed  in,  83,  a* 

ESTABLISHMENT, 

companies,  of,  steps  in,  1  et  seq. 

Ti'^TOPPEL 

certificate  of  shares  by,  42,  63,  674,  676,  1140—1142 
certification  by,  as  to,  674 
company  may  be  bound  by,  42,  63 
delivery  of  blank  transfers,  by,  669,  670 
denial  of  consent  to  registration  as  member,  as  to,  56 
director  joining  in  allotment  to  himself,  50 
qualification  shares,  as  to,  56,  57,  720 

document  under  company's  seal,  82,  83 

forged  transfer,  as  to,  674 

membership  by,  56,  72,  73 

paid-up  shares,  as  regards,  63,  1141 
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EVIDENCE, 

action  of  deceit,  in,  202  et  seq. 

action  for  call,  in  [657]  and  note 

books  of  company,  745,  746 

books  in  winding-up,  how  far,  sect.  220  of  1908.  App.,  1581 

certificate  of  incorporation,  25,  26 

certificates  of  shares,  1139 

contradiction  of  minutes,  in,  746 

defendant's,  in  action  under  (late)  Directors'  Liability  Act,  1890  (now 

sect.  84  of  Act,  1908),  215,  216 
documents  filed  with  registrar,  1588 
minutes  [745]  and  notes 

passing  a  resolution  at  general  meeting,  of  [699]  and  notes 
register  of  members,  70 
secretary's  letter,  745 
show  of  hands,  declaration  on  [699]  and  notes 

EXCHANGE, 

company,  object  clauses  of  [566] 
shares,  of, 

may  not  issue  in  exchange  for  own  shares,  750 

going  concern,  in,  750,  751 

reconstruction  by, 

agreement  [1476] 

surrender,  on,  750,  751 

EXCLUSION  OF  DIRECTOE, 

judgment  against  improper  [1405]  and  note 

EXCLUSIVE  LICENCE, 

agreement  to  grant,  in  respect  of  patents  [382] 

EXECUTION, 

against  company,  43 

members  not  liable  to,  for  company's  debts,  28 

EXECUTIVE, 

committee,  clause  as  to  [836] 
independent,  as  to,  134 — 136,  139,  141,  945 

EXECUTOR  DE  ,S'OA  TOBT, 
company  may  be,  42 

EXECUTORS, 

advertisements,  where  liability  on  shares,  678 
company's  duty  as  to  acting  o'n  probate,  678 
deceased  shareholder,  64,  677 — 680 

articles  as  to  [677]  and  notes 

private  company,  of,  969  [970] 

domiciled  abroad,  678 

notices  in  case  of  [1077,  1078] 

probate  of,  678 

transfer  by  one  of  several,  678 
indemnity  to,  in  respect  of  shares,  679 
notice  of  meeting  to,  677 
registration  of,  as  members  [677]  and  notes 

sanction  of  Court  to  conversion  into  private  company,  921,  950  et  sen 
title  of,  io  testator's  shares  [677]  and  notes,  678    679 
transfer  by,  677,  678,  1533  (Act) 
transfer  of  shares  by  one  of  several,  678 
voting  by  [704] 
when  they  become  members,  678 

EXECUTORS  OR  ADMINISTRATORS, 

deceased  shareholder's,  notices  to  [1077,  1078] 

transfer  l)y.  677,  678,  1533   (Act).     And  see  Executors. 
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EXISTING  COMPANY, 

note 

EXPECTATIONS, 

statement  of,  in  prospectus,  1H( 

EXPERT 

l;S:-°„\'?;  r>.Te  D&VTalSitfAo.,  .900  (now  sec.  U  of 
Act,  1908),  209,  218,  1548,  App. 

EXPLANATION  .        ,-  i      kqo 

of  memorandum  by  reference  to  articles,  592 

EXPLORATION, 

agreement  as  to  [434] 

company,  object  clauses  of  [528,  529 J 

EXPBESSIO  UNIUS,  &c., 
doctrine  of,  602 

''''?eSS„™Vt,.,es  under  late  Aet  of  1900  and  Aot  of  1908... 016- 
618    1421-1424  [1424-1426].     And  see  Keoistration. 

-^'™BKG°^co°M=siL<syAN%?iV.^isi!;cSto^^ 

1890),  1309  et  seq. 
advertisement, 

order  on  petition,  of  [1328J 

petitions  [1323,  13243  .      . 

presentation  of  petiUon,  and  hearing  iy6Z6\ 
alteration  of  objects,  1311—1313 

ca^es  in  which  allowed,  1311 — 1313  „<  ■     l      i.-  ^    n-joQi 

certiVe"tIof  master  as  to  no  ereditprs  and  as  to  suff^'ient  notices  [1323] 
certificate  of  master  as  to  regi^ti-^ti^of  order  [1328  J 
companies  to  whi  h  Act  appies,  1310,  1311,  l.ii.i 
conditions  may  be  imposed,  1311 
Court-;  having  jurisdiction,  1314 

Court's  power  to  sanction,  1310  +K„f  ri"'?!  1  and  note 

creditors  unaffec^ted,  summons  for  declaration  that  [lo21  J  and  note 

debenture  holders,  _  nioi.   n^oql 

advertisement  in  case  ot,  1314  Y16LA\ 
modification  by  Court,  1311 
notices  to  debenture  holders,  1314  [13/3] 
orders, 

advertisement  of,  1311,  1315  loo^nQOp;     i^ovt 

confirmation  in,  of  the  alteration-,  1325  [1325— 13.7 J 

extending  objects  [1324,  1326,  1327] 

extending  time  for  registration  of,  1315 

hearing  and  advertiung  petition  [1322J 

petition  on  [1324-1326] 

petition  to  be  heard  and  advertisement    ^o;!  ,11^21 

substitution  of  memorandum  and  articles  [1325,  13^bJ 
petition, 

forms  of  [1315  r>j!  se/r.]  i      ,     j.      .1.1  ^.tiqiqi 

memorandum  and  articles  substituted  for  deed  of  settlement  [1318] 

to  confirm  [1315,  1317] 
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EXTENSION  OF  OBJECTS   (SECTS.  9,  264  OF  1908,  REPRODUCING 
COMPANIES  MEMORANDUM  OF  ASSOCIATION  ACT,  1890)— 
continued. 
practi-e  under  Act  of  1890  (or  sects.  9,  263  of  1908),  1313—1315 
provirions  of  Act  of  1908... 1309,  1310 
registration  of  order,  1310 

extending  time  for,  1310,  1315 
restriction  of  objects,  1309 
re-writing  objects  in  modern  form,  1312,  1313 
scope  of  Act,  1311 

substituting  memorandum  and  articles  for  deed  of  settlement,  1310 
forms  of  orders  [1325,  1326] 
petition  for  [1318] 
summons  for,  declaration  as  to  creditors  being  unaffected,  &c.   [1321] 

and  note 
summons  and  evidence,  1314 
transfer  of  proceedings  to  County  Court,  1304 
what  may  be  sanctioned,  1311  et  neq. 

EXTENSION  OF  TIME, 

registration  of  debentures,  &c.,  617,  618,  1421—1424  [1424—1426] 
notice  of  motion  [1424] 
orders  [1426] 

EXTRA  SERVICES, 

directors'  remuneration  for  [744]  and  note 

EXTRAORDINARY  GENERAL  MEETING  [690]  and  notes,  847 
articles  as  to  [690]  et  seq. 
declaration  of  chairman  at,  700,  n. 

conclusiveness,  700,  n.,  1098,  1099 
notices  of  [1080  et  spq.'\  and  notes 
requiition  for  [415,  1083] 

Act  of  1908  (s.  66),  provisions  of,  App.,  1542 

article  as  to  [690]  and  notes 

notice  by  members  on  non-compliance  with  [1084] 
resolution  of  directors  to  convene  [1133] 
special  resolution,  notice  of,  to  members  [1081] 

EXTRAORDINARY  RESOLUTION, 

conclusiveness   of   chairman's   declaration   as   to    passing   or   not,    1095, 

10'J8,  1099 
copies  to  be  registered,  1543 
definition  of,  1092  et  Keq. 
definition  of,  to  be  in=!erted  in  debenture  or  stock  trust  deeds   (Stock 

E.xchange  Rules),  268 
notice  of  meeting  for,  what  it  must  specify,  1092^  1093 
notice  with  a  view  to,  character  of,  1093 
one  meeting  only  required  for,  1092 
points  to  be  borne  in  mind,  1095,  1096 
quorum  for,  1092,  1095 
requirements  of  Act  as  to,  1092 

voluntary  winding-up,  for,  App.,  1574  ' 

when  required,  1091,  1092 


FACTORS  ACT,  1889... 1201 

con  truction  of,  1204  et  seq. 
deposit  of  goods  warrants,  1202  et  seq. 
"mercantie  agent,"  1201,  1206 

securities  to  bankers,  &c.  on  pledges  of  documents  of  title,  1201  et  tea., 
1207  et  seq. 

FALSE  STATEMENT, 

criminal  offence  under  Act  of  1908,  when,  1597,  App. 
in  ba'arcs  sheet,  adoption  by  company,  772 
in  what  cases  misdemeanour,  1597 
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PALSTFICATION  OF  BOOKS, 

liability,  759,  1581  (Act) 
liability  of  secretary,  759 

FEES, 

directors'  [724]  and  notos.     See  Dieectors. 

filing  documents  ^yith  registrar,  on,  486,  487 

income  tax  (directors'),  725,  727 

increase  of  capital,  on,  486,  487 

new  certificate  for  shares,  on  (article)  [653]  and  note 

registering  debentures,  &c.,  620 

regi-tration,  on,  5,  486 

transfer  of  shares,  on  (article)  [676] 

FICTITIOUS  NAME, 

application  for  shares  in,  48 

FIDUCIARY  RELATION, 
directors,  of,  711,  712 
promoters,  of,  131  et  seq. 

provisions  in  articles,  where  no  independent  directorate,  on  sale  to  com- 
pany, 645,  646 
Statute  of  Limitations,  as  to  directors,  712 

FILING, 

agreement,  provision  in,  as  to  [363] 

contracts  as  to  paid-up  shares  (Act  of  1908),  64  et  seq.,  330,  331  [1420], 
1421 
oral,  331 
mortgages  and  charges  under  Act  of  1908. ..616 — 618 
object  of,  as  to  prospectus,  180 
prospectus,  of,  179,  189 
reconstruction  agreement,  1450 
relief  in  ease  of  omission  (old  law),  69,  1420,  1421 

FINANCE  ACT,  1899, 

duty  on  statements  as  to  capital,  487  \ 

FINANCE  ACT,  1909— 1910... 339,  1215 

FINANCIAL  COMPANIES, 

object  clauses  of  [525 — 530] 

FINE  ARTS  SOCIETIES, 

exemption  of,  from  rates,  109 

FIRE  INSURANCE, 

benefit  of,  on  sale  [361]  and  note 
object  clauses  of  company  for  [521] 

FIRM, 

appointment  as  ship's  husband,  &c.  [834] 

FIRST  GENERAL  MEETING, 

statutory  meeting  now  required  where  company  limited  by  shares  [689] 
and  note,  App.,  1541 
when  to  be  held  to  satisfy  sect.  64  of  Act  of  1908... 690 

FIRST  MORTGAGE  DEBENTURES, 
Stock  Exchange  Rules,  268 
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FIXED  CAPITAL,  885  et  seq. 

FLOATING  OE  CIRCULATING  CAPITAL,  885  et  seq. 

FLOATING  CHARGE, 

created   within   three   months   of   commencement   of    winding-up,    118S 

(sect.  208  of  Act) 
debenture  to  bankers,  &c.  creating  [1229] 
priorities  where  receiver  appointed,  1556  (Act) 
registration  of,  under  Act  of  1908... 616,  617 

FLOTATION, 

when  it  constitutes  promotion  of  company,  121  et  seq. 

FORECLOSURE, 

debenture  actions,  in  writ  of  summons  for  [1352] 
equitable  mortgage,  1186 
order  for  [1418] 

Statute  of  Limitations  not  applicable  to  personalty   (personal  remedy 
being  barred),  1194 

FOREIGN  AFFAIRS, 

agreement  for  sale  of  mines  [384] 

articles  as  to  local  management  [756]  and  notes 

execution  of  deeds  abroad  under  power  of  attorney,  84,  1545 

powers  of  attorney,  1155,  1159  [1161  et  seq.'\ 

registration  abroad,  object  clause  [512]  and  note 

FOREIGN  COMPANY, 

amalgamation  with,  1486 

holding  of  land  by  (mortmain),  113 

improper  use  of  name  of,  433 

income  tax  where  trade  in  England,  93  et  seq. 

presumption  that  law  similar  to  ours  (Pickering  v.  Stephenson,  14  Eq. 

322) 
requirements  of  Act,  118,  119,  1595 

sale  under  reconstruction  held  invalid  under  the  Act,  1439 
service  of  process  on,  85,  86,  1340,  1341 

FOREIGN  COUNTRY, 

agreement  for  agency  [433] 

execution  of  deeds  in,  84,  1545   (powers  of  attorney),  1155,  1159  [1161 

et  seq.'\ 
liabilities  incurred  there  by  English  company,  28 

object  clause  as  to  obtaining  registration  of  company  in  [512]  and  note- 
service  of  writ  of  summonsin,  85,  86,  1340,  1341 
shareholders  residing  in,  probate  of  wills  of,  678 
transfer  of  shares  to  person  residing  in,  672 

FOREIGN  COURTS, 

English  companies  suable  in,  87 

injunction  against  bankruptcy  proceedings  in  France  [1412] 

FOREIGN  CURATOR, 

transfer  of  shares  to,  680 

FOREIGN  INVESTMENTS, 
income  tax  on,  91 

FOREIGN  MINES, 

agreement  for  sale  of  [384] 

FOREIGN  PATENTS, 

agreement  for  sale  of  [379] 

FOREIGN  PROCEEDINGS, 
order  restraining  [1412] 
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FOREIGN  PEOPEETY, 

stamps  on  agreement  for  sale  of,  338,  339,  341 

FOEEIGN  EEGISTEATION, 

object  clause  [512] 

FOEEIGN  SEALS, 

authority  to  affix  [1162] 

provisions  of  sect.  79  of  Act  of  1908... 84,  1545 

FOEEIGNEES.     And  see  Aliens. 

subscription  of  memorandum  of  association  by,  26 

FOEFEITUEE, 

instalmenti  for  debentures,  &o.,  295 

FOEFEITUEE  OF  SHAEES, 
altering  articles  as  to,  G58 
annulment  of  [660]  and  note 
articles  as  to  [658  et  seq.] 

private  company,  in  [971] 
bankrupt  member,  of,  658,  679 
cancellation  of,  by  liquidator,  661 
clauses  as  to,  strictly  construed,  658 
directors  not  bound  to  exercise  power,  659 
effect  as  regards  misrepresentation  by  company,  198 
effect  of  charging  uncalled  capital,  658 
for  taking-  proceedings  against  company,  660 
irregularity  in — proof  for  damages,  660 
liability  for  arrears  [661]  and  note 
liability  of  subsequent  purchaser,  661 
misrepresentation  as  defence  to  action  for  calls  after,  661 
notice  before  [1079] 
orders  re.-training  [1404,  1405] 
power  to  make,  658 

is  a  trust,  658 

not  inherent,  658  y 

proof  in  respect  of,  in  winding-up,  660 
re-allotment  [660]  and  note 
recognized  by  Table  A.,  749 
rectification  of  register  in  case  of  improper,  1389  et  seq. 

form  of  order  [1393] 
relief  in  equity  against,  658,  660 
resolution  for '[1133] 

resolution  to  give  notice  upon  (articles)  [659]  and  note 
restraining,  198,  665 
sale  of  forfeited  shares  [660]  and  note 
status  of  ex-holder,  660 

voluntarjr  winding-up  after  commencement  of,  658 
voting  at  meeting  after,  708 
voting  by  purchaser  of,  when  calls  unpaid,  708 
winding-up,  in,  658 
writ  claiming  calls  after  [1343] 

FOEGED  TEANSFEES, 
Acts  as  to,  673  [1138] 
article  as  to  [673] 
resolution  adopting  [1138] 
effect  of,  673 

indemnity  of  company,  652,  667 

innocent   transferee  obtaining   registration   under,   he   must   indemnify 
company,  674 
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FORGED  TRANSFERS— coMitJnMed. 
liability  of  company,  674,  1140 
rectification  of  register,  1389 
registration  cannot  defeat  true  owner's  title,  674 
reinstating  member  in  case  of  forgery,  667,  674 

FORGERY, 

power  of  attorney,  667 

signatures  to  memorandum  of  association,  26 

effect  of  certificate  of  incorporation,  23 
transfer  of  shares,  of,  667,  674  [1138],  1140 

damages  for  registration,  674 

FORMATION  OF  COMPANY, 

private  company,  931:  et  seq. 

"  prospectus  "  and  "  non-prospectus  "  company,  steps  in,  3 

statutory  declaration,  4 

steps  to  be  taken  on,  1  et  seq. 

FORMS, 

Act  of  1908,  in,  1559 

Board  of  Trade's  power  to  alter  prescribed,  App.,  1559 

statement  in  lieu  of  prospectus  [264,  265] 

FOSS  V.  IIARBOTTLE, 
rule  in,  74,  1357  et  seq. 

FOUNDERS'  SHARES,  578  [582,  586],  587  et  seq.,  819 
advantages  of,  587 

alteration  of  riglits  in  respect  of  [579,  685]  and  noto 
cancellation  of,  provi.ional  agreement  for  [1123] 

clauses  as  to,  in  memorandum  of  association  [582,  586,  587]  and  notes 
conversion  of,  into  ordinary,  1125 

resolutions,  iS:c.  as  to  [1125  et  seq.'\ 
history  of,  587 
kinds  of,  587     ' 

memorandum  of  association,  rights  fixed  by  [582,  586,  587]  and  notes- 
order  declaring  riglits  of  [1409] 
provi-^ional  agreement  for  cancelling  [1126] 
reducing  capital  by  paying  off,  resolution  [1301] 
reference  to,  in  prospectus,  167  [248] 
special  rights  to  holders  of  [582,  586,  587] 
statement  as  to,  in  prospectus,  under  Act  of  1908.. .167  [248] 
underwriting,  obligations  in  respect  of,.  589 
voting  power  in  respect  of,  589 

clause  as  to  [587] 
winding-up,  in,  clause  as  to  [582,  586,  843]    ^ 

FRACTIONAL  CERTIFICATE, 

agreement  to  allot  [414] 
bonus  shares  as  to  [1065] 
form  of  [1055,  1065] 
reconstruction,  on,  1463  [1472] 

FRANCE, 

order  restraining  bankruptcy  proceedings  against  company  [1412] 

FRAUD, 

action  for  damages,  205 

agents  of  company,  by,  40  et  seq. 

by  directors,  712  et  seq. 

co-director,  203 

company,  when  liable  for,  40 

criminal  liability  of  directors,  233  et  seq. 

death  or  bankrujjtcy  of  person  defrauded  or  liable,  207 

di-charge  in  bankruptcy,  cfFe -t  of,  21)7 

joint  and  several  liability,  149,  150,  1347,  1356 

liability  of  both  principals  and  agents,  526 
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limitations  of  time  for  action  for  deceit,  206 

majO.ity  of  shareholders,  Ly,  75 

making  or  rigging  market,  ioO 

necessary  ingredient  in  action  of  deceit,  202 

non-diiclosure,  when,  240 

obtaining  Stock  Exchange  quotations,  150 

on  minority,  1358  et  seq. 

private  company  formed  in,  cases  decided  as  to,  940 — 948 

promoter,  133—138 

proof  in  bankruptc}^,  207 

repudiation  of  share3  for,  183  et  seq.,  193  et  seq.,  199  et  seq. 

rigging  market,  150 

setting  aside  sale  for  fraud,  judgments  [1397  et  seq.']  and  notes 

use  of  name  of  company,  450,  451 

writ  of  summons  for  [1346] 

FRAUDS,  STATUTE  OF, 

as  to  complying  with,  335,  1184 

FRAUDULENT  ACCOUNTS, 
liability  of  directors,  771 

FRAUDULENT  MISREPRESENTATION, 

setting  aside  contract  with  company  for  [1399]  and  note 

FRAUDULENT   PREFERENCE, 
in  winding-up,  1579 

"  FREE  OF  INCOME  TAX,"  765   (dividends) 

FRENCH  LAW, 

capital  clause  framed  with  regard  to  [590]  and  note 

FRIENDLY  SOCIETY, 

company  cannot  be  treasurer  of,  44 

FULLY  PAID-UP  SHARES, 

agreements  as  to  [34,],  318  [335,  370,  334,  389,  390] 
ccrtiticate  as  to,  estoppel  by,  42,  676,  1141 
conversion  into  stock,  477  [681]  and  note 
filing  contracts  as  to,  64  et  seq.,  330,  331,  611 

under  now  repealed  sect.  25  of  1837... 66  et  seq.,  1421  [1394]  and 
note 
relief,  in  case  of  non-filing,  under  late  Act  of  1898... 1421 
memorandum  approved  by  Court  [1420]  and  notes 
filing  contracts  and  returns  as  to,  under  Act  of  1908... 64  et  seq.,  330,  331, 

611 
lien  of  company  on  [662]  and  notes 
omission  to  file  contract  under  sect.  25  of  late  Act  of  1867, 

rectiiication  of  register,  1383  [1394]  and  note 
oral  contracts  for,  331 

piospectus,  sta,tements  as  to,  in,  171,  172  [254] 
reconstruction  agreement,  1450 
reconversion  of  stock  into,  477  [682] 
subscribed  for  in  memorandum  of  association,  68 

FUNDING  PREFERENTIAL  DIVIDENDS, 

agreement  as  to  [404] 
certificate  [406] 

FURTHER  ISSUES, 

Stock  Exchange  Rules,  271 

All  references  are  to  the  pages.     Pages  in  brackets  [327]  refer  to  the  Forms. 
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FUTURE  CALLS, 

securities  on,  to  banks,  &c.  [509],  1183  [1233,  1235J 

FUTURITY, 

representations  as  to,  in  prospectus,  187 


GAIN, 

companies  formed  for, 

provision  of  Act  of  1908  (s.  1  (2))  as  to,  App.,  1527 
decisions  on,  109 — 111 

registration  of,  110 

when  illegal,  109 
companies  formed  not  for,  495 — 503,  1531  (Act) 

memorandum  of  association  (Board  of  Trade)  [495] 

object  clauses  [568 — 574] 

GAINS, 

distribution  of,  in  winding-up,  784 

GAS  COMPANY, 
laws  as  to,  566 
object  clauses  of  [566] 

GENERAL  MEETINGS.     See  Meeting. 

adjournment  of,  692,  699,  700,  701,  702,  706,  846,  855 

articles  as  to  [699,  700,  702]  and  notes 

by  appointing  subsequent  day  for  taking  poll  is  not  [701]  and  notes 

for  hearing  result  of  poll,  701 

fresh  notices  need  not  be  given,  702 

notice  as  to,  692,  702 

use  of  proxies  at,  706 
amendments  at,  694,  848—850 

as  to  motions,  848 
annual,  required  by  Act  of  1908... 689,  690,  1541 
articles  as  to  [689]  et  seq. 
attendance  at, 

exclusion  of  class  from,  703 
business  of  [697]  and  notes,  847  et  seq. 
call  of  extraordinary,  who  is  to  direct,  690,  691 
chairman  at  [698]  and  note,  844 

casting  vote  of  [699]  and  note 

declaration  of  [700]  and  note,  845,  846,  1092,  1098 
closure  at,  699,  845 

control  by,  of  directors'  powers,  75  [746],  747 
convenec'  by  de  facto  directors,  but  board  irregularly  constituted  [743], 

744 
convention  of,  where  no  provision  (sect.  67  of  Act  of  1908),  691,  App., 

1542,  1543 
deadlock,  as  to  calling,  691 

dead  shareholders'  rcpre  entatives,  voting  of— articles  [704] 
defamatory  speeches  at,  when  privileged,  697 
demand  for  poll  [700]  and  note,  850 
directors'  duties  as  to  convening,  691 

directors'  written  resolution  to  be  equivalent  to  resolution  [709] 
evidence  of  passing  of  resolution  at, 

article  as  to  [699]  and  note,  [745]  and  note  (minutes) 
extraordinary  [690]  and  nnte,  847 

notices  of  [1080  rt  srq.],  [1084]   (by  members) 

requi-ition  for  [690]  and  note,  [1083]  (form) 
And  see  ExTnAORDiNARY  General  Meeting. 
first,  689 

joint  holders'  votes  [704]  and  note 
notice  of, 

abroad  [779]  and  note 

accidental  omission  to  give  [696]  and  note 

admiiiiitrators,  to,  692  [781] 

articles  as  to  [692,  696]  and  notes 
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notice  of — cotztinued. 

conditional  when  allowable,  696,  1049 

construction  of,  692,  1047 

effect  of  order  to  rectify  register  on,  1391 

executors,  to,  692  [781] 

forms  of  [1080  et  seq.] 

insutKcient  or  misleading,  694,  1047 

statements  as  to  interests  of  directors,  694,  1048 

to  whom  to  be  given,  6i)2 

what  to  be  stated  therein,  692 

when  adjourned,  692 

where  no  provision  in  articles  as  to  serving  members  abroad  [779] 
and  note,  1610  (Table  A.) 
ordinary  [690,  697,  734  rt  seq.,  844  ef.  seq.] 

declaration  of  dividend  at  [697]  765 
polls  at  [700,  702J  and  notes,  850 

adjournment  as  to,  700,  701,  702,  846,  855 

articles  as  to  [699,  700,  702] 

law  as  to,  700—702,  846,  855 

object  of,  700 

part  of  proceedings  at,  701 

private  demand  for,  700 

proceedings  at,  850  et  seq. 

when  to  be  taken,  701 

withdrawal  of  demand  for  [700],  701 
postponement  of,  no  power  in  directors  if  duly  convened,  696 
procedure  at,  844  et  seq. 
proxies  at  [705  et  seq.]  and  notes,  852  et  seq. 

articles  as  to  [705  et  seq.] 

form  of  [707].     A7id  see  PROXIES, 
putting  the  question,  845 
quorum  at,  697 

articles  as  to  [697]  and  notes 

where  none,  698 
reading  notice  and  minutes,  844 
requisition  for,  agreement  as  to  [414] 

articles  as  to  [690]  and  note 

form  of  [415, 1083] 

how  to  be  acted  on,  691  ^ 

resolution  to  convene  [1133] 
scrutineers'  report  at  [851] 
scrutiny  of  votes  at  poll,  701 

secretary  not  to  call,  without  order  of  directors,  691,  740 
show  of  hands  at  [699]  and  note,  845 
single  person  cannot  constitute,  698 
special  business  at,  what  is  [697] 

resolution  for  modifications  at  first  meeting,  695 
statutory,  18,  689,  1541 

article  as  to  [689] 

when  to  be  held,  689 
Table  A.,  clauses  (45  et  seq.)  as  to,  App.,  1604  et  seq. 
votes  at  [702]  and  notes,  853 

articles  as  to  [702  et  seq.] 

chairman's  decision  as  to  validity  of  [699]  and  note,  704 

common  law  rules  as  to,  where  no  provision  in  articles,  698 — 702 

control  of,  by  special  agreement,  704 

deceased  members'  shares,  article  as  to  [704] 

forfeiture  of  shares  after,  708 

indebted  members,  by,  article  as  to  [708] 

joint  holders  of,  article  as  to  [704] 

law  as  to,  703  et  seq. 

negativing  rights  in  respect  of,  703 

non-members,  by,  703 

proxy,  by  [705  rt  seq.]  and  notes,  852  et  seq. 
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votes  at — continued. 

thanks,  847 

transfer  of  shares  to  obtain,  704 

unfair  use  of,  703 
where  authority  of  may  be  presumed,  686  (directors'  borrowing) 

GENERAL  RULES  AND  FEES, 

power  of  Lord  Chancellor,  with  concurrence  of  President  of  Board  of 
Trade,  to  make,  under  sects.  237,  238  of  Act,  App.,  1585 
saving  for  existing,  sect.  290,  App.,  1599 

GENERAL  WORDS, 

construction  of,  in  memoranda  and  articles,  471,  601 

object  clause,  471  [5131 

practice  of  registrar  or  companies,  471 

GOING  CONCERN, 

agreements  for  sale  of  business  as  [345,  367,  371,  374] 

GOOD  FAITH, 

what  is,  as  regards  Factors  Act,  1210 

GOODS,   WARES   AND   MERCHANDISE, 

fixing  of  minimum  price  declared  illegal,  116 

not  include  unsevcred  fixtures  as  regards  stamp  duty,  343 

Sale  of  Goods  Act,  1205 

mercantile  agent,  definition  of,  1201,  1206 

GOODWILL, 

benefit  of  covenants  by  employes,  &c.  carried  by  sale  of,  345 

effect  of  assignment  of,  345 

express  mentioii  of,  in  contract,  343 

locality  of,  as  regards  stimping  agreements,  342 

price  to  be  stated  in  prospectus,  170  [251] 

sale  of,  by  trustee  in  bankruptcy,  345 

sale  of  right  to  use  old  name,  453 

trade  mark,  assignable  with,  346 

value  of,  on  reduction  of  capital,  1262 

GOVERNING  DIRECTORS, 
articles  as  to  [982  et  seq.] 

GRATUITIES  TO  EMPLOYES  [507]  and  note,  508 
powers  of  company  in  regard  to,  1024 
special  article  as  to  [753]  and  note 

GROSS  NEGLIGENCE, 
meaning  of  term,  713 

GUARANTEE  AND  INDEMNITY  COMPANY, 
object  clauses  of  [516,  521] 

GUARANTEE  COMPANIES, 

Act  of  1908,  provLions  of,  493,  795,  1531 
advantages  of,  797 
alteration  of  objects,  1314 
articles  of,  797 

forms  of  [798  et  seq.] 

may  impose  further  liability,  475 
list  0*  directors,  seat.  75  of  Act  of  1908,  App.,  1544 
memorandum  of  association  of,  418 

forms  of  [4'J2,  495] 

must  now  state  liahility  limited,  448,  493 

with  .'hare  capital,  418,  4:)3,  495 

without  word  "limited"  [495],  498 

witlioiit  f-liare  capital,  artislcs  [798,  801,  802] 
notes  on  Act  of  1908... 795— 798 
private,  938 
special  object  clause  [516] 
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GUARANTEE  FUND, 

schemes  for  bonetit  of  employes,  1019 
trust  deed  constituting  [lO-li] 

GUARANTEES, 

advances,  to  secure,  1196  et  seq. 

banking  securities,  as  regards  [1244  et  seq.~\  and  note^ 

book  debts  by  vendor  to  company  [330] 

consideration  for,  119G 

continuing  li:djility,  1197 

clause  as  to,  being  [1245] 
death  of  guarantor,  1198 
dcatli  of  surety,  1240 

deed  of  indemnity  to  directors  in  respect  of  [1251] 
disclosure  by  lender  and  banker,  1196,  1197 
extending  time  [1246]  and  note 
firm,  to  or  in  respect  of,  1196 
forms  [1244]  pt  scq.  and  notes 
fraudulent  preference,  1197 
joint  and  several  [1244],  1245,  1246 
notes  as  to,  1245  et  seq. 
profits  of,  by  vendor  [363]  and  note 
release  of  principal  [124!')],  1247,  1248 
release  of  guarantor,  1245,  1247 
revocabilitv,  1197 
securities,  "benetit  of,  1247 

settled  accounts,  evidence  of  [1248]  and  note 
Statute  of  Frauds,  1196 
what  is  one,  1195 

GUARDIAN, 

infant,  of,  rights  in  respect  of  shares.  680 


HANDS, 

show  of,  at  general  meeting  [699]  and  note,  845 
articles  as  to  [699] 

HARDSHIP,  ^ 

no  ground  for  refusing  plain  construction  of  instrument,  5D8 

HIRING  AGREESIENTS, 

'prima  facie  not  bills  of  sale,  616 

HOLDING  OUT, 

by  allowing  name  to  appear  in  register  of  members,  72 

"HONEST  MISTAKE  OF  FACT,"  178 

nOPKINSON  V.   r.OLT, 

rule  in,  how  affected  by  Bradford  Banking  Co.  v.  Briggs,  663 


HOUSE  OF  LORDS, 

appeal  to — case  for  appellant  [1428,  1429] 
form  of  petition  [1427,  1428] 


IDENTICAL  NAMES, 

of  companies  prohibited,  450 

decisions,  450  et  seq. 
prohibition  of,  1528 
when  permitted,  1528 

consent  of  registrar  [1090] 
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IGNORANCE  OF  LAW, 

as  regards  sect.  38  of  Act  of  1867  (repealed),  228 

ILLEGAL  ASSOCIATIONS,  109,  1527 

banking  concerns  with  more  than  ten  members,  109 

company  formed  for  gain,  with  more  than  twenty  members,  109 

contracts  by,  110 

trade  unions  are  not,  114 

winding-up  of,  110 

IMITATIONS, 

company's  name,  &c.,  of,  injunctions  against,  450  et  seq.  [1412] 

IMPLIED  CONTRACTS, 

allottee,  by,  55,  56 
carry  on  business,  to,  443 
directors,  to  qualify,  56,  719,  720 
transferee,  by,  to  indemnify  transferor,  668 

IMPLIED  POWERS, 

company,  of,  472  et  seq. 

INABILITY  TO  PAY  DEBTS, 
winding-up  for,  1562 

^'  INADVERTENCE," 

meaning  of, 

Companies  Act,  1908... 1422 
mortgages,  through  omission  to  register,  617,  1422 
name  of  company,  in  publishing,  453 

INCIDENTAL  AND  CONDUCIVE, 

clause  in  memorandum  of  association,  471 
form  of  [513] 

INCOME  TAX,  87  et  seq. 

Acts  (general)  as  to  levying,  87 

bad  debts,  deductions  for,  99 

calling  for  returns  before  annual  Act  passed,  104 

appeals  from  commissioners,  103 

bonuses  to  policy-holders,  liability  for,  101 

charges  under  Schedules  A,  B,  and  C,  87,  88 

companies  carrying  on  business  abroad,  93 

company  a  person  within  the  Acts,  95 

company  registered  abroad,  but  trading  in  England,  95 

conversion  of  partnership  into  a  company,  effect  of,  102 

corporation  duty,  104 

deductions  allowed,  100  ct  seq. 

deductions  disallowed,  100 

deductions,  removal  to  new  premises,  101 

deductions,  unexpired  risks,  101 

directors'  fees,  725,  727 

not  payable  by  company,  727 
dividends  "  free  "  of,  765 

enactments  as  to,  affecting  companies,  87  et  seq. 
■"  exercises  a  trade,"  94  et  seq. 

foreign  company  with  shares  held  by  English  company,  95 
foreign  investments  (enactments),  91 
income  under  one  head,  but  loss  on  whole  business,  99 
non-exemption  of  corporation  when  income  below  160^  per  annum,  104 
overpaid,  is  recoverable,  103 
production  of  returns  of,  104 

profits  and  gains,  principles  as  to  estimating,  97  et  seq. 
re-sales  of  property  or  undertaking — profit  on,  99 
residence  of  a  company,  92 — 94 
rules  of  assessment,  89 
Schedule  D,  88,  92,  97 

profits  and  gains,  how  estimated  under,  97 
succession  to  business  as  to,  103 
super-tax,  corporation  not  liable  to,  104 
Taxes  Management  Act,  1880... 103 
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INCOMPATIBLE  OFFICE, 

officer  of  company  accepting  [728],  729 

INCORPORATED  COMPANY, 

nature  of,  27 

INCORPORATION, 

Act  of,  power  to  obtain  (object  clause)  [515]  and  note 

application  for  certificate  of,  form  of  [608] 

application  for  registration  of,  forms  of  (existing  companies)  [624,  625]' 

certificate,  conclusiveness  of,  21  et  scq.,  483 

forms  of  [1152] 
contract  made  by  trustee  for  company  before,  321  et  seq.,  325,  327  [367] 

adoptive  contracts  [369,  370] 
effect  of,  24  et  seq. 

from  what  date  it  takes  effect,  1530  (Act) 
impeaching  validity  of,  26 
issue  of  prospectus  before,  184,  196 
on  registration  of  company,  1530  (Act) 

ratification  of  contracts  made  before,  321  et  seq.,  327,  328  [372,  373] 
under  Part  VII.  of  Act  of  1908,  certificate  of  [1152] 

INCREASE  OF  CAPITAL,  32,  477,  683,  1536  (Act) 
clauses  as  to,  in  articles  [683] 
duty  payable  on,  486 — 488 
guarantee  companies,  of,  796 
how  effected,  1104 
law  as  to,  683 
notice  to  Registrar  of  [613],  1537  (Act) 

form  of  [613] 
preference  shares,  by,  1105  [1106  et  seq.'\ 
resolutions  for  [1104  et  seq.^.     And  see  Resolutions. 

amendment  of,  695 
statement  a-i  to,  de'ivery  to  Registrar  of,  487 
special  classes  of  shares,  1105  et  seq. 
stamp  duty  on,  486—488,  613 
Table  A.  (clauses  41 — 43),  provisions  as  to,  1604 

INCUMBRANCES, 

conditions  of  sale  as  to  [350] 
priorities  of,  on  shares,  662  et  seq. 
registration  of,  under  Act  of  1908... 616 

extending  time  for  registering,  1421  et  seq. 
And  see  Registration. 

INDEBTEDNESS, 

annual  returns  of  company's,  762 

INDEMNITY, 

clause  in  arti^le-i  as  to  [753,  787]  and  notes 
directors,  of  [787] 

to,  for  becoming  sureties  [1251] 

letter  of,  on  issue  of  fresh  certificate  of  shares  [1151] 
implied  by  purchaser  of  business  as  to  contracts,  347 
object  clauses  of  guarantee  and  indemr.i'y  compary  [521] 
promoter,  by,  in  respect  of  qua'ification  shares,  722 
right  to,  under  sect.  84  of  Act  of  1862  or  late  Direstors'  Liability  Aet^ 

1890.. .225 
to  company  by  claimant  under  forged  transfer,  652,  667 
to  personal  representatives  in  respect  of  shares,  679 
transferee  of  shares,  by,  668 
trustees'  right  to,  in  respect  of  shares,  652 
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INDEPENDENT  EXECUTIVE, 

promoters  to  provide,  134,  141,  144,  152 

pi'ivate  company,  not  necessary  in  case  of,  135,  944 
provision  in  articles  against  objections  on  account  of,  645 
what  constitutes,  134 

INDICTABLE  OFFENCE, 
company's  liability  for,  41 

^'  INDOOE  MANAGEMENT," 
presumed  to  be  regular,  79 

INDUSTRIAL  AND  PROVIDENT  SOCIETIES, 
voting  by  "  collectors  "  who  are  members  of,  704 

INFANT, 

application  for  shares  in  name  of,  48,  57 

covenant  by,  not  to  compete,  357 

guardian's  right  as  regards  shares,  680 

liabilitj'  of,  as  member,  680 

member  of  company  as,  45 

memorandum  of  association  subscribed  by,  26,  483 

misfeasance  of  father  (director)  by  allotting  to,  672 

promissory  note  of,  guaranteed  by  father,  1197 

ratification  by,  672 

repudiation  of  shares  by,  57,  672 

transfer  of  shares  by,  667,  672 

transfer  of  shares  to,  672 

article  as  to  no  transfer  to  [672] 

INFANT  AND  INVALID  FOOD  COMPANY, 
objects  [563] 

INFRINGEMENT   OF   PATENT, 

injunction  against  company  for  [1412] 
liability  of  directors,  713 

INHABITED  HOUSE  DUTY,  105 

caretaker,  not  payable  by  master,  108 

INJUNCTION, 

bankruptcy  proceedings  in  France,  against  [1412  | 

breach  of  covenant  giving  option,  against  [1415] 

breach  of  employe's  contract,  441 

calls,  against,  654 

confirmation  of  invalid  resolution,  against  [1407] 

disclosing  trade  secret,  against,  442  [1414] 

enforcing  tran  fer  regulations  [1415] 

exclusion  of  director  [1405]  and  notes 

forfeiture  of  shares,  again-t  [1404  et  seq.] 

holding  meeting,  against  [1406] 

infiinging  patent,  against  [1412] 

infringing  rights  of  preference  stock-holders,  against  [1409] 

infringing  trade-mark,  against  [1413,  1414] 

issue  of  preference  shares,  against  [1408] 

libel,  against  [1415] 

paying  dividends  out  of  capital,  against  [1410] 

purchase  of  company's  own  shares,'  against  [1411]  and  note 

rojec<ing  votes,  against  [1406] 

running  omnibus," against  [1413] 

telephonic  trespass,  against  [1414] 

tilira  vires  amalgamation,  against  [1407] 

ultra  vires  sale  of  assets,  against  [1408] 

ultra  vires,  statement  of  cl.iims  in  re^pe-t  of  [1384,  1385] 

using  name  improperly,  against,  450  [1412] 

■winding-up  proceedings,  against  [1411  et  seq."] 
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INSOLVENCY  OF  COMPANY, 

transforrinc.  shares  in  case  of,  registration  refused,  6b6 

IN  SPECIE,  X    r-^iin 

distribution  of,  object  clause  as  to  [514] 

powers  of  con.pany  i';' ^•J^'^i'^f^^^P^',: "^^  ^„,ong  members  [514]  and  notoa 
powers  oi  company  to  di,t.i.->ute  ^'f  ^;  ^""  „.°ot 
powers  of  company  to  pay  dividends,  768  L7be,J 

INSPECTION, 

Board  of  Trade,  by,  1557 

books  of  company,  of  [771]  and  notes 

in  winding-up,  sect.  221  of  Act  f  1908.^.1581 

rig-ht  of  members  to  take  copies  llli-\,  "J-.  "^ 

windin£r-up  after,  772 
contra-ts  of,  effe  t  of  offering,  143,  240  et  seq. 
copies  of  instruments  creating  mortgages  and  charges,  1555 
directors' right  to,  772  iAQ9in^/9^ff 

documents,  of,  offer  by  prospectus,  ^f^.  240  .<  J^y.  mortgages, 

holders  of  debentures  and  debenture  stock,  by,  ot  register  oi  m      ,  »    , 

offlr  of  documents  for,  after  false  statement  of,  144 
register  of  members,  of,  70,  771 

right  to,  ceases  on  winding-up,  /l,  *  '- 
register  of  mortgages,  34,  688 

INSPECTORS, 

appointment  of,  34,  1557 

provisions  of  Act  of  1908  as  to,  1557 

INSTALMENT  REMINDER, 
forms  of  [1066,  1067,  1070] 

INSTALMENTS, 

calls  by  [654]  and  notes 

conditions  of  issue  [649]  and  notes 

foifciture  for  non-payment  [658  et  seq.}  and  notes 

interest  on  [656]  and  note  ^^        -,       j       i.^« 

shares  on,  clauses  in  articles  as  to  [654  et  seq.]  and  notcB 

shares  on,  transfers  before  payment,  649 

INSTRUCTION,  ,       .     ,  ,    .^  rqq^I 

clause  in  articles  of  private  company  as  to  [993  J 

INSURANCE  COMPANY, 

accident,  1626,  1633  (App.) 

Act  of  1909... 1626 

definition  of,  sect.  108  (5)  of  1908     1557 

employers'  liability,  1626,  1634  (App.) 

extenfion  of  objects,  1399  et  seq.  »»<--.#  iqo«     no 

foreign,  but  budness  here,  is  subject  to  sect.  274  of  Act  of  1908...119 

income  tax,  98,  101,  102 

life,  1626  et  seq.,  1633  (App.) 

object  claus&s  [518 — 521]  4.  roon 

T,rovision  as  to  benefit  of  insurance  in  a  sale  agreement  [361] 
reduction  of  contracts,  1331,  1332,  1630  (App.) 
special  statements  to  be  filed,  1556,  1557  (App.) 
transfer  of  bu^ine^s  [374,  377],  1329,  1629  (App.) 
petition  [1332] 

INTENDED  COMPANY,  ,  .  -       ,.  fqco    •57m 

a-reements  after  incorporation  adopting  previous  contract  [369,  370] 
a|reement  for  sale  to  trustee  for,  form  of  [357] 
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INTENDED  COMPANY— continued. 
application  for  shares  in,  52 

on  behalf  of,  agreement  <,  321  et  seq.,  325 — 329  [3t)7  j 
novation  of  contract  with,  370 
prospectus  relating  to,  167,  179 

INTENTION, 

statement  of,  in  prospectus,  187 

INTEREST, 

application  moneys  on,  if  repayable  by  directors,  9 
calls  on, 

article  [6561  and  note 
in  advance  [657]  and  note 
delay  in  completion,  for  [353],  354 
dissentients,  to,  on  reconstruction,  1446 
dividends  on,  article  as  to  no  [766] 
guarantor's  liability  (Statute  of  Limitations),  1198 
money  recovered  for  misrepresentation,  201 
on  share  capital  during  construction  or  provision  of  plant,  516,  1551^ 

1552  (App.) 
on  sums  paid  for  shares,  rectification  of  register  on,  1393 
payment  out  of  capital  during  construction   (object  clause)   [516]   and 

note,  1551,  1552  (App.) 
purchase-money,  on,  for  delay,  clause  as  to  [353]  and  note 
rate  charged  against  promoters,  142 
rescission  of  contract  on,  201 

unproductive  capital,  interest  paid  by  company  on,  516 
sect.  91  of  Act,  516,  App.,  1551,  1552 

INTERIM  DIVIDENDS, 

article  as  to  [767]  and  notes 
resolution  to  pay  [1134] 

INTERIM  PROFITS, 

capitalization  of,  on  sale  of  business  from  past  date,  356 

INTERNAL  MANAGEMENT. 

directors,  by,  79  et  seq.,  709  et  seq. 

interference  of  Court  with,  74,  1357  et  seq.,  1405 

presumption  that,  properly  carried  out,  79 — 81 

INTERPRETATION, 

agreements,  of,  law  governing,  343 

clause,  as  to  objects  [513] 

clause  in  articles  [642] 

Interpretation  Act,  "  person  "  includes  corporation,  44 

memoranda  and  articles  of  association,  rules  as  to,  591  el  seq. 

provisions  of  Act,  1597,  1598 

INTERPRETATION  ACT,  1889, 

cause  of  action  under  repealed  Acts  preserved,  209 

"  serve,"  "  give,"  or  "  send  "  document  (sect.  26),  1340 

INTERROGATORIES, 

answer  to,  by  officer  of  company,  1363,  1364 
company  interrogated,  where,  1363  [1364] 
where  not  to  obtain  admissions,  1364 

INTRA  VIRES, 

cases  as  to,  466 — 469 

INVENTIONS, 

agreements  for  sale,  &c.  [378,  382]  and  notes 
company  cannot  be  inventor,  43 
company's  right  of  pre-emption  of  [839] 
power  to  acquire  [506,  543] 
And  see  Patents. 
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INVENTOEIES, 

where  bills  of  sale,  616 

INVESTIGATION, 

inspectors,  by  Board  of  Trade's,  of  affairs,  1557 

INVESTMENT, 

company's  moneys,  of,  article  as  to  [752]  and  note 
powers  (object  clause)  [509,  752]  and  note 

INVESTMENT  TRUST  COMPANIES, 
note  as  to,  534,  535 
object  clauses  of  [533] 
unregistered,  when  legal.  111 

INVOICES, 

name  of  company  to  be  on,  sect.  63  of  1908...  1541 

IRISH  COMPANY, 

suable  in  England,  when,  85 

IRREGULARITY, 

allotment,  in,  effect  of,  16,  17 
sect.  86  of  Act  of  1908... 17 
board  allotting  shares,  in,  50 
borrowing  powers,  in  exercise  of,  686,  687 
directors,  &c.,  by,  article  validating  [743]  and  note 
directors,  &c.,  by,  they  are  e3ix)pped  from  setting  up,  744 
effect  of  notice  of,  81,  744 

forfeiture  of  shares  in,  proof  for  damages,  662 
in  "  indoor  management,"  presumption  against,  78,  79 
outsiders,  when  not  affected  by,  78,  79,  740,  743,  744 
ratification  of,  by  directors,  741 
seal  of  company,  as  to  affixing  [760]  and  note 

"  ISSUE," 

prospectus,  of,  167  ef.  seq.  ^ 

ISSUE  PRICE, 

clause  in  articles  as  to  [649] 
object  of,  649 


JEWELLERS'  COMPANY, 

object  clauses  of  [537] 

JOINDER  OF  PARTIES, 
rules  as  to,  1347  et  seq. 

JOINT  HOLDERS, 

calls,  liability  for  [650]  and  note 

corporation  and  individual,  Act  of  1899... 672 

notices  to  [780] 

payment  of  dividends  to  [769] 

share  certificate,  to  which  to  be  delivered  [654] 

survivorship  clause  in  articles  as  to  shares  [677]  and  note 

transfer  by,  667 

votes  of,  at  general  meeting,  article  as  to  [704]  and  note 

whether  one  of,  may  be  counted  in  quorum,  698 
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JOINT  LIABILITY, 

promoters  of,  150 

JOINT  OWNEESHIP, 

corporation  and  individual,  of,  672 

JOINT  PUESE,  116 

JOINT  SHAEEHOLDEES, 
transfers  of  shares  by,  667 

JOINT  STOCK  COMPANIES, 

borrowing  on  debentures  by,  686  [687] 

JOINT  STOCK  COMPANIES  ACTS, 

definition  of,  1598 

JOINT     STOCK     COMPANIES     AEEANGEMENT     ACT,     1870     (now 
repealed), 
provisions  of  s.  12  of  the  Act  in  substitution,  1560 
reconstruction  under,  1434,  1500,  1501,  1503,  and  Part  II.,  Sect.  IV. 

JOINT  TENANTS, 

body  corporate  may  be  one  of,  672 

JUDGMENT, 

by  consent,  as  regards  ultra  vires  acts,  30 

for  non-appearance  set  aside  if  signed  before  writ  delivered,  1340,  1341 

JUDGMENTS  AND  OEDEES,  1387—1391   [1392   et  seq.^ 
bankruptcy  proceedings  in  France  restrained  [1412] 
contracts  as  to  shares  not  filed  under  Act  of  1867  [1394]  and  note,  [1395] 

relief  under  late  Act  of  1898... 1421 
And  see  Fully  Paid  Shaees. 
contracts  set  aside  [1395,  1398] 
directors,  against  [1401  et  scq.'\ 

amalgamation  restrained  [1407] 

breaches  of  trust  [1401  et  seq.] 

excluding  director  [1405]  and  note 

holding  meeting  at  improper  time  [1406] 

improperly  rejecting  votes  [1406] 

injunctions  [1405  et  seq.'\ 

irregular  resolutions,  as  to  [1407] 

preference  shares  issue  stopped  [1408] 

receiving  presents,  &c.  [1401]  and  note 

sale  of  assets  stopped  [1400,  1408] 

ultra  vires  acts  [1407  et  seq.'\ 

value  of  shares,  to  pay  [1401]  and  note 
dividends  out  of  capital  [1410]  and  not« 

injunctions  against  [1410]  and  note 
enforcement  of,  against  company,  85  et  seq. 

extending  time  for  registering  mortgage,  &c.,  under  sect.  96  of  Act  of 
1908.. .[1426] 

notice  of  motion  for  [1424] 
foreclosure  order  [1418] 

forfeiture  of  shares,  restraining  [1404,  1405] 
forms  of  [1392  et  scq.'\ 

founders'  shares,  judgment  declaring  rights  of  [1409] 
interested  liquidator's  sale  .set  aside  [1400]  and  note 
libel,  injunction  restraining  [1415] 
lien  declared  [1399]  and  note 

name  of  company,  injunction  against  using  [1412] 
omnibus  running  imitating  plaintiffs',  injunction  against  [1413] 
option,  injunction  against  breach  of  agreement  for  [1415] 
patent  infringement  restrained  [1412] 
petition  to  wind  up  restrained  [1411]  and  note 
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JUDGMENTS  AND  OEBERS— continued. 

practice  as  to  restraining  winding  up  petitions,  1411 

preference  stockholders'  rights,  as  to  [1409] 

preference  shares  issue  stopped  [1408] 

promoters,  against  (illegal  profit)  [1403] 

purchase  of  company's  own  share?,  injunction  against  [1411]  and  note 

receiver  and  manager,  for  [1419] 

rectification  of  register,  1387—1391  [1392  et  seqr.] 

where  contract  not  filed  under  late  Act  of  1867. ..[1394,  1395]  ar.d 
note 
And  see  Eectification  of  Register. 
rescission  of  contracts  to  take  shares  [1395,  1396] 
restraining  confirmation  of  irregular  resolution  [1407] 
restraining  improper  forfeiture  of  shares  [1404,  1405  | 
restraining  improper  rejection  of  votes  [1406] 
restraining  irregular  amalgamation  of  undertaking  [1407] 
restraining  purchase  of  company's  own  shares  [1411]  and  note 
security  for  costs,  as  to  [1416,  1417]  and  note.     And  see  Security  tor 

Costs. 
setting  aside  sales,  &c.  to  company  [1397  et  seq.]  and  note 
telephonic  tiespass — injunction  [1414] 
test  action  order  [1396] 

trade  secret,  injunction  against  disclosing  [1414] 
trade-mark,  injunction  against  infringing  [1413] 
liberty  to  add  "  limited  "  to  [1419]  and  note 
transfer  of  bankrupt's  shares,  injunction  as  to  [1415] 

JUDICIAL  TRUSTEE  ACT,  1896, 

superseded  as  to  directors  by  sect.  279  of  Act  of  1908. .  .715 

JURISDICTION, 

Companies  (Memorandum  of  Association)  Act,  1890,  reproduced  in  scsts. 

9,263  of  1908... 1309,  1310 
rectification  of  register  of  members,  1387 — 1390 
reduction  of  capital,  1265,  1266 
service  out  of,  85,  86 

article  [782]  and  note 

clause  as  to,  in  agreement  [362]  and  note 

on  Scotch  and  Irish  companies,  85,  ?6 
winding-up,  sect.  131  of  Act  of  1908,  App.,  1562 


KNOWINGLY, 

meaning  of,  in  sect.  5  of  late  Act  of  1900... 19 

KNOWINGLY  ISSUING, 

meaning  of,  in  sect.  38  of  late  Act  of  1867... 228 

KNOWLEDGE, 

by  single  director,  whether  imputed  to  company,  778 


LABOUR  DIFFICULTIES, 

object  clause  as  to  [516]  and  note 

LABOURERS, 

preferential  payments  of  wages,  App.,  1578,  1579 

LACHES, 

company  may  be  guilty  of,  42 
rescission,  effect  on  right  to,  197 

LANCASTER,  COUNTY  PALATINE  OF, 

jurisdiction  as  to  reduction  of  capital,  1266 
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LAND, 

agreement  as  to,  when  required  to  be  written  (Stat.  Frauds),  335,  1184 

company  may  hold,  although  members  are  aliens,  28 

company's  power  to  acquire  and  hold,  27,  31,  113,  1530  (s.   16  of  Act) 

corporation's  power  to  hold,  jointly  with  an  individual,  672 

foreign  company  holding  English  land,  113 

holding-  of.  by  charitable,  &c.  companies  (restriction),  501 

LAND  AND  BUILDING  COMPANIES, 

object  clauses  of  [552] 

LAND  TAX, 

preferential  payment  of,  App.,  1578 

LANDLOEDS, 

conditions  as  to  assent  of,  on  sale  of  leaseholds  [354]  and  note 

laeceNy  act, 

criminal  liability  under,  238 

LAW, 

misrepresentations  of,  187 

LAW  SOCIETY, 

object  clauses  of  [569] 

LEASES, 

agreement  for  directors  to  acquire,  and  to  grant  sub-leases  to  company 

[420] 
clauses  in  agreement  on  sale  of  [350,  354,  355]  and  notes 
covenant  not  to  assign — a  limited  company  may  be  a  "  respectable  and 

responsible  person,"'  355,  420 
disclosure  of  onerous  covenants  in,  355 
power  to  grant  (objects)  [512] 

LEASEHOLDS, 

onerous  covenants  in  leases,  355 

provisions  as  to,  in  sale  contracts  [350,  354,  355]  and  notes 

registered — sale  of,  355 

LEEMAN'S  ACT  (30  Vict.  c.  29), 

denoting  numbers  of  shares  in  a  bank  to  be  given  on  transfers,  669 

LEE  V.  NEUCHATEL  CO., 
considered,  890 

LEGAL  ENTITY, 

a  company  is  a,  27 

LEGAL  PEESONAL  EEPEESENTATIVES, 
not  necessarily  members  of  company,  678 
transfer  by  [677],  678,  1533 
votes  by  [704]  and  note.     And  see  Executors;   AoillxiSTKATORS. 

LEGAL  PEOCEEDINGS, 

companies'  powers  as  to,  33 

LEGAL  TITLE, 

shares,  to,  on  transfer,  666 

LENDING  MONEY, 

Moneylenders  Act,  1900,  and  i'urnis  under  it,  526  et  seq. 

common  form  object  clause  [509] 

object  clauses  of  financial  company  [525] 
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LESSOR, 

included  in  term  "  vendor,"  as  regards  prospectus  requirements,  174 

LETTEE, 

private  one,  of  recommendation  of  shares,  is  not  a  prospectus,  ISO 

LETTER  OF  ALLOTMENT,  49  et  seq.,  1051   [1052  el  sf^y.] 
bonus  shares,  of  [1064] 
debentures,  of  [1061] 

AjkI  see  Allotment  (notice  of). 

LETTER  OF  REGRET, 
form  of  [1053] 

LETTERS  OF  ADMINISTRATION, 

deceased  shareholder  domiciled  abroad,  of,  678 

LETTERS  PATENT, 

agreement  for  sale  of  [378]  and  notes 
agreement  to  grant  licence  [382] 
company's  position  as  regards,  43 
registration  of  proprietor,  381 

LIABILITIES, 

companies,  of,  under  the  Act,  33  et  seq. 

guarantee,  by,  448 

members,  of,  58,  63,  64,  1560,  1561 

extension  of,  by  articles,  476 

shares,  on,  where  no  coiitract  filed,  70 
mode  of  limiting,  447,  448 
non-filing  of  prospectus,  180 

non-registration  of  mortgages,  &c.,  1554,  1555  (Act) 
return  of  allotments,  for  not  making,  65 
taking  over  of, 

memorandum  clauses  as  to  [504] 
who  is  under,  on  shares,  63,  64 

LIBEL,  '' 

company  may  sue  for,  33 
company's  liability  for  agent's,  38 
injunction  restraining  [1415] 

newspaper  published  by  company,  liability  of  directors,  546 
reports  of  meetings,  in,  697 

LIBRARY  COMPANY, 

object  clauses  of  [550] 

LICENCES, 

agreement  to  grant  [382] 

holding  land,  as  to,  501 

patents  in  respect  of,  380  et  seq. 

registration  without  word  "  limited,"  498  [499] 

application  for  [500] 

form  of  [499] 

LIEN, 

banker,  of,  1194 

books  of  company,  on,  771 

judgment  declaring  [1399]  and  note 

purchaser's,  for  his  deposit,  352 

secretary,  of,  759 

shares,  on,  662  et  seq. 

articles  as  to  [662,  664]  and  notes 

advisability  of,  663 
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LIEX — continued. 

shares,  on — continued. 

assignment  of,  on  payment  of  debt,  664 

charge  created  by,  662 

discharge  of,  664 

dividends,  retention  of,  to  satisfy,  article  as  to  [767  | 

dividends,  whether  affected  by,  662 

effect  of,  662 

enforcement  of,  665;  clause  as  to  [664] 

equitable  mortgage,  where  notice  of,  663 

memorandum  of,  cannot  usually  be  entered  in  register  of  members, 

70 
paid-up.  662 

position  of,  as  regards  trusts,  662,  663 
priority  of,  663 

purchaser's  right  to  marshal,  664 

purchaser's  rights  against  vendor,  when  exercised,  664 
qualification  of  overpaid  dirertor,  for,  662 
reconstruction,  effect  of,  664 
sale  of  shares  subject  to,  665 
security  given  by,  662,  663 
special  resolution  altering,  662 
trustees'  names,  in,  662 
what  covered  by,  664 
whether  implied,  662 

LIFE  ASSURANCE  COMPANIES,  1626 

accident  insurance  companies  are  within  Act,  519,  524,  1626 
agreements  to  transfer  business  of  [374,  377] 
amalgamation  and  transfer  of  business  of,  1628  et  seq. 

Court's  sanction  to.  1628,  1629 

dissentients,  1329,  1630 

notices  under,  1631 

petition  to  confirm  [1332] 

policy-holders,  assent  of.  1329 
dissent  of,  1329 
annual  returns,  1628 
annuitants  of,  1329,  1331,  1630 
deposit  required  on  formation,  519 
employes'  benefit,  for,  1018 
object  clauses  of  [518] 
reconstruction  under  sect.  192  of  1908  (late  sects.  161  and  162  of  1862)... 

1329 
reduction  of  contracts,  1331,  1332,  1630 
sale  of  business  of, 

clauses  as  to  special  fund  [377] 
separate  funds,  1627 
valuing  annuity  in  winding-up,  1630 
valuing  policy  in  winding-up,  1630 
winding  up,  case  for,  1629,  1630 

sale  of  undertaking  under.  1329 

subsidiary,  1629,  1630 

LIFE  piRECTOES, 

private  companies,  in,  981   [982  et  seq.] 

LIFE  GOVERNOR'S  SHARES, 

clauses  in  memorandum  of  association  as  to  [584] 

LIGHTING  ORDER, 

agreement  to  transfer  to  new  company  [398] 

LIMIT  OF  LIABILITY, 

incorporation,    by,    advantages    of,    912     ef    .seq.       And    see    Private 

C0.MI'AXIE8. 

members,  of,  58.  1527,  1560—1562 

memorandum  of  association,  by,  475,  476  [490,  492],  493,  494 


INDEX.  1769 

LIMITATIONS  (STATUTES  OF), 
action  of  deceit,  206 
breach  of  trust,  140,  712 
dividend,  as  to,  770 
equitable  charge,  1194 

not  apply  to  foreclosure  of  mortgage  of  personal  property.  1194 
proceedings  under  sect.  84  of  1908  (lat«  Directors'  Liability  Act.  1890), 

219—221 
promoters,  140 

"  LIMITED,"  447 

adding,  to  trade-mark,  346 

order  for  [1419] 
company  limited  by  shares,  2,  490,  493,  494 

exemption  from  use  in  case  of  associations  not  for  profit,  498  et  seq.,  1531 
"ltd."  used  on  bill  of  exchange  and  allowed,  4.54 
wrongfully  omitting  to  use  word,  App.,  1541 

LINES  OF  STEAMSHIPS  COMPANY, 

objects  [559] 

LIQUIDATED  DAMAGES, 

provisions  as  to.  in  agreement,  357 

LIQUIDATOR, 

authority  to.  oii  reconstruction,  1434 

consent  to  registration  of  new  company  with  old  name  [1090] 

powers  of,  in  voluntary  winding-up,  App.,  1574 — 1580 

powers  of,  in  winding-up  by  Court,  App.,  1567 — 1569 

provisions  of  Act  as  to,  1566  et  seq. 

rectification  of  register  by,  1388.     And  see  Parts  II.  and  III. 

LISTS, 

accompanying  annual  svunmaries  [623] 
annual  [622],  624,  762  (Act),  763 
directors,  of,  1544  (Act) 
directors,  persons  consenting  to  be,  4,  6,  7,  8 

form  of  [607]  '  ^ 

members,  of,  to  be  submitted  to  statutory  meeting  [615] 

directors'  duties  as  to,  615 
provisions    of    sect.    26    of    Act    of    1908... 1532.      And    see    A^'NUAL 
Summaries. 

LITERARY  SOCIETIES, 

exemption  of,  from  rat«s,  109 

LITIGATION. 

companies"  powers  as  to,  33 

LOAN  CLUB, 

notes  as  to,  551 
object  clauses  of  [551] 
withdrawal  of  members.  551 

LOAN  SOCIETY, 
unregistered,  110 

LOANS, 

companies,  to.  686  ei  seq.     And  see  Boerowixg. 
Stock  Exchange  Rules.  274 

LOCAL  LAWS. 

article  as  to  compliance  with  [758] 


All  references  are  to  the  pages.     Pages  in  brackets  [327]  refer  to  the  Forms. 
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LOCAI^  MANAGEMENT, 

clauses  in  articles  as  to  [756  et  seq.'\ 
powers  of  attorney  to  [1165,  1172] 
resolutions  as  to  [1130] 

LOCAL  EEGISTEE  [757]  and  notes,  1534,  1535  (Act) 

LONDON  GAZETTE, 

publication  of  dissolution  of  a  company,  App.  1587 

LONDON  STOCK  EXCHANGE, 

clauses  in  articles  or  proceedings  required  or  objected  to  by  [646,  653, 
655,  656,  662,  669,  671,  676,  680,  686,  718,  722,  728,  744,  753,  788]. 
And  see  Stock  Exchange. 
I'ules  (extracts  from),  265  et  seq. 

LOST  CAPITAL, 

dividends  notwithstanding,  cases  as  to,  857  et  seq. 

evidence  to  prove  loss,   1262    [1277]    et  seq.      And  see  Eeduction   of 
Capital. 

LOST  CEETIFICATE, 

advertisement  as  to  [1090] 

article  as  to  [653]  and  note 

letter  of  indemnity  on  issuing  new  certificate  [1151] 

LUNATIC, 

director's  vacation  of  office  by  becoming, 

article  as  to  [730] 
sale  of  business  for  shares,  949 
shares  of, 

appointment  of  new  trustees  of,  667 

charging  order  on,  667,  680 

committee's  rights  in  respect  of,  680 

contract  to  take,  57 

vesting  orders  as  to,  667 
transfer  of  shares  of,  667,  680 
transfer  of  shares  to,  57,  672 
transmission  of  shares  of,  667,  680 


MACHINEEY, 

rating  cases  as  to,  106 

MAIN  OBJECTS, 

rule  of  construction,  600 

HAJOEITY, 

directors,  of,  740 

article  as  to  [742],  742 
members  of  company, 

extraordinary  resolution,  what  required  for,  1095 

ordinary  resolution,  what  required  for,  1100 

powers  of,  73,  736,  1357  et  seq. 

ratification  by,  74 

transfer  of  shares  to  secure,  at  meeting,  704 
oppressive  conduct  of,  588,  1357  et  seq. 
resolution,  for,  specified  in  articles,  1100 

special  resolution,  what  required  for,  1096 

ultra  vires  act  cannot  be  sanctioned  by,  29,  75,  1360 
rule  in  Foss  v.  Harbottle,  74,  1357 
unfair  voting  by,  703 

MAJOEITY  CLAUSE, 

class  meetings  [685],  685 

MAKING  A  MAEKET,  150 
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MALICIOUS  PROSECUTION, 

company's  liability  for,  when  done  by  agent,  38 

MANAGEMENT, 

interference  of  Court  with  internal,  671,  1357  et  seq.,  1405,  1406 

one  company,  of,  by  another,  articles  as  to  [829] 

property,  of,  power  of  attorney  as  to,  where  abroad  [1161,  1175] 

shares, 

clause  as  to,  in  memorandum  of  association  [583] 
statement  as  to,  in  prospectus,  167,  168 
And  see  Local  Management. 

MANAGER, 

agreements  for  appointment  of  [430,  438] 
articles  as  to  [749,  833,  835] 
company  appointed,  of  another  company  [829] 
ciiminal  liability  for  false  statements,  ikc  233 

MANAGERS, 

appointments  [430,  438] 

articles  as  to  [749,  833,  835] 

copy  register  of  [621] 

delegation  by  directors  of  powers  to,  833 

dismissal  of  servants  by  appointment  in  debenture  action  of  receiver  and, 

444 
effect  on  remuneration  of  directors  acting  as  receivers  and  (debenture 

action),  727 
payment  of  profits  to  [753]  and  note 
receiver  and,  order  for  [1419] 
two  directors  as  general  [438] 

MANAGING  DIRECTOR, 

accountability  of,  for  salary  improperly  assigned  to,  739 

appointment  by  directors  of — interference  of  general  meeting  as  to,  738 

articles  as  to  [738]  and  notes 

private  company,  in  [991] 
covenant  by,  as  to  non-competition,  739 
delegation  of  powers  to  [739]  and  notes  ■ 
notice  to,  when  notice  to  company,  778 
outsiders  dealing  with,  79 — 81,  739 
presumption  as  to  authority  of,  81 
proof  for  salary  in  winding-up,  739 
secret  commissions  received  by,  715 

MARINE  AND  TRANSIT  INSURANCE  COMPANY, 

object  clauses  of  [520] 

MARKET, 

making  a,  danger  of,  150 

shares  bought  on  faith  of  prospectus,  202 — 206 

MARKETABLE  SECURITIES, 
definition  of,  1214 
stamp  duties  on  contracts,  certiiicates,  &c.,  338,  339,  1214,  1215 

MARRIED  WOMAN, 

member  of  company,  as,  45 

memorandum  of  association  subscribed  by,  483 

transfer  of  shares  by  and  to,  668,  673 

MARSHALLING, 

case  of  lien  on  shares,  664 


All  references  are  to  the  pages.    Pages  in  brackets  [327]  refer  to  the  Forms. 
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MATERIAL  CONTEACTS,  ; 

reference  to,  in  prospectus,  171 — 173 
under  sect.  38  of  Act  of  1867... 226  et  seq. 

examples  of,  227 
underwriting  and  placing,  171 

MATERIAL  FACTS, 

prospectus,  in,  183  et  seq. 

MEASURE  OF  DAMAGES,  ,    ._ 

misrepresentations  in  prospectus,  207 

MEETING, 

adjournment  of,  692  [699—702]  and  notes,  846,  855 

notice  of,  as  to,  692 
amendments  at,  694,  848 — 850 
annual,  689,  690 

article  as  to  [689]  and  notes 
provisions  of  sect.  64  of  Act  of  1908... 690,  1541 
articles  as  to  [689  et  seq.'] 

attendance  at,  effect  on  action  for  rescission,  200,  201 
business  at  [697,  698] 

casting  vote  of  chairman  at  [699]  and  note 
chairman's  declaration  at  [699],  700,  1092,  1099 
deadlock  as  to  calling,  691 
directors'  duties  as  to,  691 
directors,  of  [740]  et  seq. 

duly  constituted  to  enable  them  to  act,  740 
irregularity  in,  740,  741 
non-attendance  at,  714 
notice  of,  740  [741] 
evidence  as  to  resolution  [699]  and  note,  [745]  and  note  (minutes) 
extraordinary,  690,  847 

defined  in  articles  [690] 

notices  of  [1080  et  seq.\,  [1084]  by  members 
requisition  for  [690]  and  note,  [1083]  form,  1542  (Act) 
first,  under  Act  of  1867,  now  abolished,  689 

statutory  meeting,  under  Act  of  1908... 689,  1541   (Act) 
injunction  against  [1406] 

notices  of  [692,  696.  778]  and  notes.     And  see  Notice  of  Meeting. 
after  requisition  [1084] 
articles  as  to  [692,  696]  and  note 
how  construed,  692,  1047 
insufficient  or  misleading,  694,  1047 
omission  to  give,  article  [696]  and  note 

ordinary  and  extraordinary  meeting  on  same  day  [1082]  and  note 
ordinary  meeting  [1080] 
statement  of  business  in,  692 
to  whom  to  be  given,  692 

what  requisite  in  default  of  regulations,  779,  1542,  1543 
one  person  cannot  constitute  a,  698 
"  ordinary,"  defined  in  articles  [690] 
poll  at  [700,  702]  and  notes,  850.     And  see  Poll. 
procedure  at,  697.     And  see  General  Meeting. 
proxies  at,  705 

adjournment,  at,  706 
articles,  as  to  [705  et  seq.]  and  notes 
form  of  [707].     And  see  Proxies. 
voting,  699  [702]  et  seq. 
questions  at,  decision  of,  articles  as  to  [699]  and  note 
quorum  at, 

articles  as  to  [697]  and  notes 
where  none  [699]  and  note 
report  of,  when  libellous,  697 
requisition  for, 

agreement  as  to  [414] 

articles  as  to  [690]  and  note  [1083,  1084] 

forms  of  [415,  1083] 

provisions  of  Act  of  1908  (s.  66)... 1542 
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"^Su°t,7n°:M;fl  ..  »...  «on„,  [UO-2  et  ..,.]  and  note, 

show  of  hands  at  [699]  and  note   845 
"  special  business"  at,^artioh'  as  to  lo97  \ 
speech  when  privileged,  697 
statutory,  under  Act  of  1908... 18,  689 

articleasto[689]  and  note  ^„fZ    sre    STATUTORY 

provisions    ot    Act    ot    1908    C*.    oD;...iJtx. 
Meeting. 

report  to  be  submitted  to  [689,  772  | 
subscribers  to  memorandum  of ,  695 
Table  A.  provisions  (clause  45  et  seq.^Af^ 

st;vrne™t'onei?rr:;:^:.'rL"„i,,ti„„),  oa,,.  m  .^.^..  .>  *» 

who  m  default  of  regulatu)ns  may  call,  1542 

"""^Sf  as,  effect  on  right  to  repudiate  share.,  200,  201 

:£ni2So?^Se?;|ate  1^  CWrt  on  account  of  calls,  679 
administrator  of,  position  ot,  677,  678,  b(y 

articles  as  to  shares  [677  J 
ao-areoate  of,  does  not  constitute  company,  27,  2» 
a|reement  to  become,  45,  46,  47  ef  seq. 
aliens  may  be,  26,  45  VTT^T^^F^•T 

allotment  of  shares,  49  et  seq.     Ami  see  Allotjilm. 
annual  list,  as  to,  [623],  762 
applications  to  become,  48 
before  incorporation,  52 
conditional,  54 
articles,  whether  a  contract  with,  Mo 
bankrupt  may  be  one,  45 
bankruptcy  of,  29  x 

company  not  affected  by,  29 

transmission  of  shares  on,  article  as  i^,  677  and  note 
become  such  by  agreement,  47 
bound  by  articles  of  association,  632  et  seq. 
can  contract  with  company,  29 
can  sue  company,  29  .     rR-j    a^xi 

certificate  of  shares,  articles  as  to  [6o3,  b54J 

entitled  to,  article  [653] 
cesser  of  membership,  57 

colonial  register  of,  678  [757]  and  notes    lo34 
companies  may  be,  in  other  companies,  45 

trade  unions  in,  117 
conditional  application  to  become,  54  ^o^r__i2,m 

confirmation  of  directors'  ultra  .ures  acts,  29,  30,  135  (      16W 
constitution  of  membership,  45,  46,  47 
contracting  with  company,  29 

copies  of  memorandum  and  articles,  entitled  to,  33,  641 
covenants  inter  se,  by  article?,  633,  634 
creditors  of  company  may  become,  29 
death  of,  articles  as  to  shares  devolving  16//]  and  note, 
as  to  calls,  655 

^'""arUcles  as  to  disposal  of  shares  [677],  678,  679 
calls,  as  to,  655 

liability  of  estate  for  shares    678,  679 
liability  of  representatives,  58,  64,  678,  blV 
proof  for  future  calls,  679 
sequestration  in  Scotland,  679 
transfer  of  shares  by  executor,  677 

^JU^e^^a'v^he  pages.     Parjes  in  hraeJcets  [327]  refer  to  fJ.-  Forms. 


1764  INDEX. 

MEMBERS— continued. 

definition  of,  in  Act,  45,  46,  1532 

different  classes,  480 

directors  need  not  be,  721 

distinction  between  them  and  the  company,  27 

entry  upon  register,  where  necessary,  53 

estoppel  against,  56,  72,  73 

evidence,  register,  71 

exclusion  from  general  meetings  [708]  and  note 

executors  of,  position  of,  677,  678 

articles  as  to  [677]  aiid  notes 
foreign,  26,  28,  45 

further  liabilit}'  imposed  by  articles,  476 
how  persons  can  become,  46,  47 
how  persons  cease  to  be,  56,  57,  58 

increase  of  capital,  rights  on  (article)  [683  f^f  '^("'J-\  find  notes 
increase  of,  notice,  se3t.  44  of  1908... 1537. 
infant's  position,  45,  672 

inspection  of  company's  books  by  [771]  and  notes 
knowledge  of  memorandum  and  articles  imput«d  to,  694 
liability  on  shares,  58,  63,  64 

in  respect  of  forfeited  [661]  and  notes 

limitation  of,  476 
list  of,  for  statutory  meeting  [615] 

for  annual  return  |622],  624 
majority,  powers  of,  73 
married  women  may  be,  45 
may  vote  on  his  appointment  as  director,  736 
meetings  of, 

articles  as  to  [689  et  seq.]  and  notes 

how  far  bound  by,  73,  74 

notice  of  [692,  696]  and  notes 
minimum  number,  sect.  115  of  Act  of  1908... 1559 

unlimited  liability  in  winding-up,  sect.  115  of  1908... 1559 
modification  of  rights  of,  685 

article  as  to  [685] 
non-liability  for  company's  contracts,  28 
non-liability  for  company's  contracts  abroad,  28 
not  the  company  or  owners  of  its  property,  27 

notice,  giving,  to,  clauses  in  articles  [692,  696,  778  et  seq.]  and  notes 
notice  of  regulations,  77 

notice  of  tender  of  transfer  of  his  shares  to,  675 
number  not  to  be  less  than  seven,  or  two  (private  company),  sect.  115  of 

1908.. .1559  ^ 

partners,  difference  from  position  of,  75 
past,  liability  of,  64,  1560,  1581  (Act) 
payment  of  company's  debt  to,  29 

personal  representative  of,  transfer  of  shares  by  [677]  and  notes 
proof  by,  in  winding-up,  29 
property  of  company  not  in,  27 

rectification  of  register  of,  1387  et  seq.  [1392,  1394] 
register  of,  33,  53,  1532  (Act) 

closing,  71  [676]  and  note 

colonial,  33  [757],  1534  (Act) 

effect  of  allowing  name  to  appear  on,  73 

entry  on,  53 

inspection  of,  70  (Act),  1533 

publicity  as  to,  72 

rectification  of,  1387  et  seq.  [1392—1394],  1533,  1534 
requisition  of,  for  general  meeting  [414,  415,  690,  1083]  and  notes 
resolution  in  writing  to  be  equivalent  to  meetings  [709] 
retiring,  not  to  compete  [977] 
right  of,  to  inspect  register  of  mortgages,  688 
sale  by,  to  company,  29 
subscribers  to  memorandum  are,  46,  449 
suing  company,  29 

survivorship  to  shares,  right  of  [677]  and  note 
trade  union,  of,  113 
transfers  of  shares  by,  allowed  unless  restricted,  665 
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MEMBERS— continued. 

transmission  of  shares  [677 J,  678 — 680 

when  indebted  to  company,  667 
tiltra  vires  acts,  consent  to,  is  invalid,  29,  75,  1360 
unlimited  liability  of,  where  below  seven  or  two,  1559 
votes  of  [702  et  seq.]  and  notes.     And  see  Votes. 
when  emtitled  to  sue  for  dividends,  765 
when  personal  representatives  become,  678 
who  are,  45,  46,  47 
wrongful  removal  from  register,  54 

MEMBERSHIP,  45  cf  scj. 
cesser  of,  57,  58 

entrj'^  on  register,  where  necessary,  53,  72 
forged  transfer,  effect  of,  673  ef  seq. 
how  constituted,  45 
meaning  of,  in  company,  45,  46 

MEMOEANDUM, 

Act  of  1898.. .[1420]  and  note 

equitable  charge  on  documents,  by  way  of,  1185  et  seq.  [1218,  1229  | 

And  see  Banking  and  Advance  Securities. 
satisfaction  of  registered  charge  of  [621] 

MEMORANDUM  OF  ASSOCIATION,  447  et  seq. 

Act  of  1908,  provisions  of,  as  to,  447,  1527  et  seq.,  1536,  1537 
additional  clauses,  as  to,  475,  479 

adoption  of,  with  articles,  in  lieu  of  deed  of  settlement,  1310  [1318] 
agent  may  sign,  484,  491 

proper  mode  of  signing  by,  484,  491 
alien  may  subscribe,  45 

allotment  to  subscriber  of,  unnecessary,  46,  53 
alteration  of,  32,  1309  et  seq.,  1528,  1529,  1536,  1537 

objects  of,  1309  et  seq.,  1529.     And  see  Extension  of  Objects. 
alteration  of  rights  under,  where  given  subject  to  conditions,  479 
alteration  of  signatures  to,  24 
amalgamation  under  power  in,  1452,  1482 
articles  of  association, 

are  controlled  by,   592   et  seq.,  631     - 

may  impose  further  liability,  476 

to  accompany,  629 
borrowing,  when  to  be  authorized  by,  686 
capital,  to  be  stated  in,  476  et  seq. 

clauses,   575   et  seq. 

points  arising  on,  576  ef  seq. 

preference  shares,  as  to,  576  et  seq. 

subject  to  power  of  modification,  576 
classes  of  shares, 

definition  of  rights,  576  et  seq. 

those  subscribed  for  should  be  stated,  492 

where  memorandum  silent  as  to  issue  of,  481 
company  limited  bj'  guarantee,  of,  448 

forms  [492,  495],  1528  [1614,  1617] 

not  for  profit  [495]  and  note 
company  limited  by  shares,  of,  447 
company  under  sect.  23  of  Act  of  1867... 495 

observations  on  special  clauses  in,  506 
company  without  word  "  limited,"  498  ef  seq. 

Board  of  Trade  requirements,  499 — 501 
construction  of,   591    et   seq. 

ambiguous  words  of,  598 

antecedents  to  relative  words,  602 

application   of  general   law,   593 

articles  with  reference  to,  592 
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MEMORANDUM  OF  ASSOClATlON—continned. 
construction  of — continued. 

clear  and  unambiguous  language  in,  597 

Companies  Acts  to  be  borne  in  mind,  593 

"  conducive,"  meaning  of,  601 

construed  according  to  general  law,  593 ;  and  subject  to  Companies 
Acts,  593 

context  to  be  read,  599 

decisions  as  to  particular  words,  596 

directors'  powers,  as  to,  603 

ejiisdem  generis  rule  and  doctrine,  599,  601 

explanation  by  articles,  592 

expressed  intention  to  be  given  effect  to,  594,  597 

expressio    uniiis   rule,    602 

grammatical  sense  to  be  applied,  598 

hardship  of,   598 

legality  of  clauses  in,  603 

liberal,  to  be  adopted,  603 

main  object  theory,  600 

memorandum  controls  articles,  592  et  seq.,  631 

noscitur  a  sociis,  599 

ordinary  rules,  591 

originating  summons  to  ascertain,  604 

parol  evidence  as  to,  596 

popular   and   technical   words,   595 

primary  meaning  of  words  in,  597 

relative  words,  602 

rules   as   to,   591    et   seq. 

surrounding  circumstances  to  explain,  594 

"  whatsoever,"   meaning   of,   602 

whole  instrvunent  referred  to,  594 

words  amplifying  objects  of  company,  601 
And  see  CONSTRUCTION  OF  Memorandum  and  Articles. 
contents  of,  447 

controls  articles,  592,  631  ' 

copies  to  members,  489,  1531 
deed,  is   not,  84 
effect  of,  449 
•    effect  of  subscribing,  483 

embodiment  of  minute  in,  on  reduction  of  capital,  1287 
expressed  intention  to  be  regarded,  594,  597 

extension  of  objects   under   sects.    9,   264   of   1908    (late  Act  of   1890), 
1309   et  seq. 

And  see  Extension  of  Objects. 
fees  payable  on  registration  of,  449,  485  et  seq. 
forged  signatures  to,  26 
forms  of  [492  et  seq.],  1528,  1529,  1614,  1617  (Sched.  to  Act) 

company  limited  by  shares  [490] 

guarantee  company  [492] 

under   sect.    20   of    1908    (late   sect.    23   of   1867). ..[495] 

unlimited  company  [503] 
founders'  shares  in,  578 
French  mining  company,  clause  as  to  [590] 
fully  paid  shares  intended  to  be  taken,  58,  484 

relief  under  late  Act  of  1898...  1420,  1421 
functions  of  comjjany  restricted  bj',  30 
general  words  in  object  clauses,  471,  513 
guarantee  company,  of,  475 

must  now  state  liability  is  limited,  448,  493 

not  using  in  its  name  word  "  limited,"  form  of  [4951 

provisions  of  Act  of  1908   Cs-i.   2,  4,  10,  21)... 795,  79'? 

share   capital,  with,  493,   494 
implied  covenant  in,  449,  1530 
implied  equality  of  shares,  exploded  doctrine,  481 
implied  notice  of,  77,  143,  694 
implied  powers  in,  472 

examples  of,  455-    - 

infants  may  subscribe,  26,  483 

interpretation  of,  591   et  seq.  • 
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MEMOEANDUM  OF  ASSOCIATIONS— continued, 
infra  vires  cases,  466 
introductory  notes  as  to,  447 
knowledge  of,  imputed  to  members,  77,  li6,  bJi 

''""^''imposed  by,  cannot  be  restricted,  but  may  be  increased,  476 

limitation  of,  447 
liability  under,  for  shares,  478 
limitation  of  company's  powers  by,  32 
"  limited,"  use  of,  in,  449 
married  women,  subscription  by,  483 
matters  to  be  stated  in,  447 
meeting  of  subscribers  of,  695 
member  entitled  to  copy  of,  489,  1531 
minimum  subscription,  statement  ot,  in,  9,  4/9,  -iJi 

disadvantage  of   stating,   492 
mode  of  limiting  liability  under,  447 
name  of  company  to  be  stated  in,  447,  449 

where  calculated  to  deceive,  450  ct  seq. 
notice  by  promoters  through,  143  ■,  .o    a<iA 

notice  of,  to  shareholders  and  others,  77  et  seq.,  143,  694 
number  of  shares  to  be  stated  in,  476 

''^■'SeltTo7ori309  et  seq.,  1529.     And  see  Ektensiox  o.  Objects. 
construction  of  clause,  as  to,  469  et  seq, 
determine  extent  of  powers,  455 

cases,  as  to,   459 
extension  of,  1309  et  seq.     And  see  Extension  of  Objects. 
incidental,  460,  468,  469,  471 
main  object  rule,  469 

specimens  of,  and  why   inserted,  456,   457 
statement  of,  447,  455  et  seq. 

effect  of  general  words,  471 

implied  powers  of  company,   472   et  seq. 

in   prospectus,   242 
ultra  and  i7itra  vires  acts,  464—469  .  t  t  ^       „<- 

object  clauses  for  specific  companies  [517-574].     See  Special  Index  at 

object  clauses  in,  455  et  seq. ;  common  foi;ms  of  [506—513] 

ordinary  shares,  clause  as  to  [579  et  seq.^ 

outsiders,  notice  to,  77  et  seq.,  143,  694 

payment  for  shares  subscribed  for  in,  58 

power  to  extend  objects  cannot  be  given  by,  472 

power  to  issue  different  classes  of  shares,  where  silent,  481 

preference  shares, 

clauses  as  to  [578  et  seq.] 
,  different  kinds  of,  576  et  seq. 

statement  as  to,  575 
preparation  of,  3 
printing   of,   482 
private  companies,  in  case  of,  957 
provisions  in,  not  required  by  statute,  479 
reconstruction  or  amalgamation  under  power  in,  1452,  1482 
registered  office,  situation  of,  84,  447,  454 
registration  of,  449 

effect   of,    449 
repudiation  of  subscribed  shares  for  misrepresentation  not  allowed,  ^o, 

483 
rights  of  classes  of  shares  declared  by,  unalterable,  480 
sale  of  company's  business  under  power  in,  372,  373 

agreement  for   [371] 
seven  [or  two]  signatories  required,  447 
shares,  statement  as  to,  in^  476 
shares  subscribed  for  in,  calls  on,  654_ 

agreement  as  to,  cannot  be  rescinded,  58 

alteration  of  law,  59 
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MEMORANDUM  OF  ASSOCIATION— continued. 
shares  subscribed  foi'  in,  calls  on — continued. 

application  of  sect.  25  of  Act  of  1867   (repealed),  65,  68,  69,  484 

how  to  be  paid  oi-  satisfied,  58 

payment  for,  in  cash,  484 
signatories  to, 

allotment  not  necessary  to  membership,  46 

are  members  of  company,  46 

bound  to  take  shares  from  the  company,  47 

entry  on  register  not  necessarj'^  to  membership,  46 
signature  of,  449,  1528 

agent's,   484 

director,  by,  in  case  of  j)ublic  company,  484 

qualification  shares  for,  6,  7 
stamping  of,  3,  449  et  seq.,  1528 
statement  as  to  capital  in,  447,  448,  476  et  seq.     And  see  Capital. 

classes  of  shares,  480  et  seq. 

preference  shares,  as  to,  480  et  seq. 
statement  of,  in  prospectus,  167 
statement  of  objects  in, 

present  practice  as  to,  474 
statutory  provisions,  as  to,  447  et  seq. 
subscribed  shares  to  be  taken  and  paid  for,  484 

when  to  be  paid  for  in  cash,  484 
subscribers  of,  447 

agree  to  take  and  pay  for  shares,  46,  47,  58,  483,  484 

agreement  to  sell  shares  and  hold  in  trust  [391] 

allotment  to,  not  necessary,  484,  485 

are  members  of  company,  483 

bound  by,  though  not  entered  in  register,  484 

cannot  repudiate  for  misrepresentation,  47,  483 

directors'  appointment  by,  717,  718 

each  liable  for  one  share  if  no  number  named,  484 

for  preference  share  may  take  ordinary  instead,  485 

infant,  26,  45,  483 

liability  of,  449 

married  woman,  483 

may  be  aliens,  26 

notice  of  meeting  of,  695 

restraining  from  allowing  company  to  use  name,  454 

their  status,  46 

thus  become  members,  46,  47 

to  be  entered  in  register  of  members,  53 

witnesses  to  signatures  by,  483 
subscription  by  foreigners,  26 
subscription  of,  effect  of,  483 

substituting  articles  and,  for  deed  of  settlement,  1310  et  seq.,  practice, 
1313 

petition  for  [1318J 
"  substratum  "  or  "  main  object "'  cases,  as  to,  489  et  seq. 
surrounding  circumstances  in  construing,  594 
ultra  vires  cases,  464 — 4S6 

undertaking — sale  of,  under  power  in — resolution  [1474] 
underwriting  clauses  in  [312] 
unlimited  company,  of,  448  [503] 

contents  of,  1528 
what  powers  implied  if  not  specified,  472,  473 
where  to  be  accompanied  by  articles,  629 
whole  to  be  regarded  in  construing,  594 
witnesses  to  signatures,  483 

words  in,  cannot  alter  legislative  restrictions,  477 
writing,  may  be  in,  482 

MEMORANDUM  OF  ASSOCIATION  ACT,   1890   (now  sects.   9,  263,  264 
of  Act  of  1908), 
alteration  of  objects,  1309  et  seq.     Attd  see  Extension  of  Objects. 
petition  for  memorandum  and  articles  in  iieu  of  deed  of  settlement,  1310 

et  seq.  [1318] 
practice  under  the  Act  or  sections,  13l3 — 1315  [1315  et  seq.] 
provisions  of  sections,  1309,  1310 
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MEMOEIAL  TO  POET'S  SOCIETY, 
object  clauses  of  [574] 

MERCANTILE  AGENT, 
delinition  of,  1201,  1206 
"  ordinary  course  of  business,"  1210 
powers  of,  1202  et  seq. 

MERCANTILE  SECURITIES,  1215 

MINES  AND  MINING  COMPANIES, 

agreement  to  employ  agent  abroad  [434] 
agreements  for  sale  of  mines  [384] 
objects  [556,  557] 

MINIMUM  NUMBER  OF  MEMBERS, 

prohibition  against  carrying  on  business  with  less  than  seven,  or   (if 

private  company)  two,  sect.  115  of  1908,  App.,  1559 
provisions  of  Act,  1559 
winding-up,  App.,  1562 

MINIMUM  PRICE, 

when  declared  illegally  fixed  for  goods,  116 

MINIMUM  SUBSCRIPTION,  9—12,  15  [252]  and  notes,  479 
allotment  before,  when  voidable,  11,  16,  17 
allotment  contravening  provisions  as  to,  16 
allotmont  forbidden  until  obtained,  9,  11,  12 
allotment  of  lesser  number  of  shares,  effect  of,  16,  17 
allotment  of  shares  where  amount  fixed,  10,  12 
altering  amount  of,  24 
application  moneys,  9,  15 

return  of,  9,  15 
clause  as  to,  in  articles  [648]  and  note 
commencement  of  business,  as  regards,  20 
company  which  has  allotted  shares  or  debentures  before  1  July,  1908, 

sect.  85  (7)  of  1908,  not  apply  to,  10 
definition  of,  9,  12 

directors'  liability  in  respect  of,  17,  19 
irregular  allotment.  Act  of  1908... 51 
memorandum  of  association,  may  be  fixed  by,  492 
memorandum  or  articles  mutit  fix,  9,  479 
non-subscription,  return  of  moneys,  252 
notice  of  avoidance,  17 
private  company,  not  apply  to,  10 
prospectus,  to  be  named  in,  9,  252 

even  if  issued  abroad,  11 
provisions  of  sect.  85  of  Act  of  1908  as  to,  9,  1549 
reasonable  delay  allowed  for  negotiations,  198 
reconstruction  case,  14 

repudiation  of  allotment,  11,  17,  18,  199,  200 

return  of  subscriptions,  where  not  forthcoming,  sect.  85  (4)... 9,  18 
second  or  subsequent  offer  to  the  public,  10 
statement  in  lieu  of  prospectus,  261 — 265 
statement  of,  in  memorandum  or  articles  and  prospectus,  9 
statement  of,  in  prospectus,  9  [252]  and  notes 
where  statement  in  lieu  of  prospectus,  262,  264 
winding-up  does  not  affect  proceedings  as  to,  17 

MINORITY, 

fraud  on,  suing  in  company's  name,  1357  et  seq.  (Foss  v.  Hnrbottle) 

frauds  on,  75 

oppressive  conduct  of  majority  towards,  589,  1357  et  seq. 

reluctance  of  Court  to  interfere  on  behalf  of,  73,  737,  1358 

rights  of,  at  meeting,  703 

when  bound  by  majority,  73 — 75 
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MINUTES, 

agreement  made  by,  746 
article  as  to  [745]  and  note 
confirmation  of, 

effect  of,  as  against  director  not  previously  present,  746 
contradiction  of,  746 

directors'  meetings,  at,  specimens  of  [998  et  seq.] 
estiiblishing  contract  by,  748 
evidence  by,  746 

general  meetings,  of  [745]  and  notes,  1543,  1544 
inspection  of  books  of,  771 

not  conclusive  as  to  regularity  of  proceedings,  700,  745 
provisions  of  Act  of  1908  as  to,  1543,  1544 
reduction  of  capital,  on,  1269   [-1282],  1284  et  seq.,  1297  et  seq.,  1304 

et  seq.    And  see  Reduction  of  Capital. 
resolution  making  call,  655 

MISCONDUCT, 

agent,  of,  dismissal,  442 

directors,  of,  711 — 715 

liabilitv   for,  in  winding-up,   sect.   215  of   1908    (replacing  sect.    10  of 

Winding-up  Act,  1890),  App.,  1581 
officers  of  company,  by,  441,  442 

MISDEMEANOUR, 

by  diso'neying  Act  of  Parliament,  234,  235 
obtaining  money  by  false  pretences,  by,  238 

MISFEASANCE, 

allotment  by  director  to  infant  son,  672 

auditor,  of,  777 

company's  remedy  in  respect  of,  715 

directors,  of,  710  et  seq.,  714 

bribes  to,  442,  733  [1352]  and  note 
.   bribes  by,  out  of  company's  funds,  753 
excessive  remuneration,  725 
falsification,  &c.  of  documents  by,  App.  1581 
prosecution  of,  in  winding-up  (sect.  217),  App.  1581 
trustees  of  qualification  shares  for  promoters,  168,  392,  722,  1402 

I>rovisions  of  sect.  215  of  1908... 1581 

reconstruction  carries  assets  to  be  recovered  for,  1451 

relief  of  directors  (sect.  279),  715 

rigging  the  market,  by,  150,  715 

secretary's  (improper  commission),  759 

set  off  against,  715 

MISREPRESENTATION, 

action  for  rescission,  183;  writs  of  summons  [1345,  1346] 
action  of  deceit  for,  202 

limitation  of  time,  206 
acts  of,  184,  185 
agent,  by,  40 

ambiguous  statements,  189 
belief,  opinion,  &c.,  187 
circulars  correcting  [1073] 
contracts  induced  by,  voidable  not  void,  196 
damages  for,  207,  1581 
defences  available  to  defendant,  194,  215 
Directors'  Liability  Act  (now  sect.  84  of  1908),  208 
examples  of  material  and  immaterial,  190 — 192 
fact,  of,  185,  187,  202,  205 

becoming  false,  before  allotment,  196 
fraud,  when  to  be  proved,  202 
inducement  by,  proof  of,  193,  194,  205 
law  of,  187 

loss,  when  sustained,  205 
pleadings  in  action  for  [1372—1381] 
proof  in  bankruptcy  for,  207 
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MISREVHESBl<iTATl01:i— continued. 
prospectus,  in,  183 

allottees'  remedies,  184  et  seq. 

circular  disclosing,  244 

circulars  correcting  [1073] 

evidence  of,  190 

insufficient,  examples  of,  192,  193 

order  to  rescind  contract  to  take  shares  [1395] 

orders  to  set  aside  sales  [1397 — 1400]  and  notes 
rectification  of  resistor  for,  1389  [1392]  and  note 
rescission,  action  for,  183  et  seq.  [1372  et  seq.] 

delay  in  bringing,  197 

judgments  [1393,  1396];  pleadings  [1372—1375] 
rumour  or  suspicion,  as  to,  198 
setting  aside  sales  to  company  for  [1397  et  seq.] 
single,  may  suffice,  189 

statement  in  lieu  of  prospectus,  liability  for,  263 
subscriber  to  memorandum  of  association  cannot  repudiate  for,  47,  483 

MISTAKE, 

agreement  to  take  shares  in  mistake,  73,  200 

application  for  shares  by,  73,  200 

omission  to  file  contracts  as  to  paid-up  shares,  ■ 

effect  of  Act  of  1908... 64  et  seq.,  70 
omission  to  register  mortgages  or  charges, 

relief    under    Act   of    1908.. .617,    1421—1424    [1424—1126],    .Vpp., 
1554 
shares,  in  contract  to  take,  48 
where  no  agreement  to  take  shares,  repudiation  of  allotment,  200 

MISTAKE  OF  FACT, 

honest,  in  prospectus,  178 

MODIFICATION, 

•  agreement  adopting  contract  with  [370] 
agreement  submitted  to  meeting,  695 

classes  of  shares,  under  memorandum  power,  575,  576  [578  et  seq.] 
clauses,  preference  shares,  as  to  [578  et  seq.,  584  et  seq.] 
debenture  holders'  rights,  of,  resolution  a;  to  [1129] 

agreements  [407 — 410] 
shareholders'  rights,  of, 

article  as  to  [685] 

consent   of     sole     preference   shareholder   equivalent   to    that    of   a 
meeting,  579 

effect  on  preference  shares,  685 

memorandum   of  association  as   to   [579] 

MODIFICATION  OF  EIGHTS, 

clause  as  to,  in  articles  [685]  and  note 
different  classes  of  shares,  or,  479 
law  as  to,  685 

where  the  rights  are  by  the  memorandum  of  association  attached  with 
conditions,  480 

MONEY-LENDERS  ACT,  1900, 

api)lication  for  exemption  from  i-egistration  [527] 
application  of,  to  companies,  35,  526 
forms  under  [527,  528] 
notes  as  to,  526 

MONEY-LENDING, 

companies,  by,  35,  526 

object  clause  as  to  [509] 

order  of  exemption  from  Money-Lenders  Act,  528 

provisions  of  Money-Lenders  Act,  527,  528 
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MONEY  OE  MONEY'S  WORTH, 
liability  to  pay  for  shares  in,  58 

"  MONTH," 

meaning  of  [642] 

MORTGAGEE, 

costs  of  obtaining  concurrence  of,  353 

tender  of  money  to  him  after  expiration  of  notice  to  redeem,  1226 

•withdrawal  by,  of  notice  to  pay  off,  1194 

MORTGAGES  AND  CHARGES, 

annual  returns  in  respect  of  indebtedness,  762 

articles  as  to   [685 — 689]   and  notes 

banks,  to,  1216  et  seq.     And  see  Banking  and  Advance  Securities. 

Bills  of  Sale  Acts,  as  to,  616 

company's  implied  power  as  to,  472 

conditions  of  sale  as  to  [350] 

"  created,"   meaning   of,   617 

effect  of  non-registration  of,  688 

entry  of  satisfaction,  1554 

equitable,  where  convpany  bound  to  recognize,  650 

inspection,   1555 

Factors  Act,  under,  1201 

memorandum  of  satisfaction  of  registered  [621] 

mercantile   agents,   by,   1202    et  seq. 

object  clause  [509] 

power  of  attorney  to  execute  [1223] 

power  to  borrow  implies  power  to,  509 

priority  to  debentures,  in,  687 

registers   of,   34,   1552,   1555 

Act  of  1908  as  to,  615,  1552,  1535 

clause  in  articles  [688] 

inspection  of,   771,   1555 

rectification  of,  1421—1424  [1424,  1426],  App.  1554 

right  to  take  copies  of,  772 
registration   of,    605    et   seq. 

Act  of  1908,  under  provisions  of,  616—618,  1552—1554  (Act) 
cases  where  Court  can  grant  relief,  617,   1421—1424 
extending  time  for,   617,   1421—1424   [1424—1426].     And  see 
Registration  of  Moktgages  and  Charges. 
shares,  of, 

blank  transfer,  with,  670 

claims  as  against  company,  663,  664 

equitable  priorities,  663,   664 
trading  company's  power  to  make,  472 
uncalled  capital,  of,  509 

articles  as  to  [688] 

MORTMAIN  AND  CHARITABLE  USES  ACTS,  1888  and  1891...  112,  113 

MOTION, 

amendment  to,  at  meeting,  694,  848 
rectification  of  register,  for,  1391 

MOTOR  OMNIBUS  COMPANY, 

objects   [562] 

MUSICAL  SOCIETY, 

object  clauses  of  [574] 

MUTUAL   ASSURANCE   ASSOCIATION, 
when  illegal,  110 

MUTUAL  INSURANCE  COMPANY, 

law  as  to,  520 

object  clauses  of  [520] 
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MUTUAL  SHIP  INSURANCE  COMPANY, 
unregistered,  520 

NAME  OF  COMPANY,  s.   8... 449   et  seq.,  528,   1529 

action  by  shareholder  in  (rule  in  Foss  v.  Harbottle),  74,  1357 

amalgamation,  on,  1486 

"  and  reduced  "  as  part  of,  752 

application  for  shares,  where  fictitious,  48 

calculated  to  deceive,  registration  may  be  restrained,  450 

cases  as  to,  450  et  seq. 

change  of,  32,  452 

power  of,  32 

resolution  for  [1127] 

sanction  of  Board  of  Trade  to,  1529 

when  change  completed,  1127 
consent  of  liquidator  to  new  company  taking  [1090] 
descriptive  of  business,  451 
directors'  liability,  for  bills  without,  510 
dissolved  company,  in  case  of,  453 
engraving  on  seal,  82 

evidence  as  to  improper  use  of,  450  et  seq. 
foreign  company,  453 

goodwill  of  business  purchased,  when,  453 
identical,   not   registered,  450 
improper  use  of, 

injunction  against,  450 — 452   [1412] 

intervention  of  Court,  450—452,  1360 
inadvertence  in  publishing,  453 
"limited,"  when  used  at  office,  &c.,  34 

licence  of  Board  of  Trade  as  to  word  "  royal,"  454 

omission  of,  454,  752 
liquidators'  consent  to  new  company's  name  being  same  [1090] 
member  suing  in,  1356  et  seq.   (Foss  v.  Harbottle) 
memorandum    of    association,    in,    447 
order  restraining  use  [1412] 
order  to  restore  to  register  of  companies  [1337] 
penalties  for  non-publication  of,  App.,  1541 
petition  to  restore  to  register  [1335] 
power  to  change,  App.,  1529 
precautions  as  to,  450  et  seq.  ^ 

private  company,  957,  958 
prohibition  of  identical,  1528 
publication  required,  1541 
purchase  of  goodwill,  on,  453 
reconstruction,  on,  1438 
registered  office,  use  of  word  on,  455 

registration  of  new  company  with  same,  consent  for  [1090] 
restoration  of,  to  register  [1335,  1337],  1337,  1338 
restrictions  as  to,  450  et  seq. 
"  royal,"  use  of  word,  454 
seal,  &c.,  use  of  word,  82,  1541 
similarity  of,  452 

statement  of,  in  memorandum  of  association,  447  et  seq. 
striking  out,  in  action,  1360 
subscribers  may  choose,  449 
use  of,  in  action,  68,  1356  et  seq. 
where   calculated   to  deceive,  450   et  seq. 

NAMING  DIRECTORS, 

in  articles  or  prospectus,  6 — 8 

NEGLIGENCE, 

company's  liability  for  agents',  38 

directors,  of,  713—716 

gross,   713 

individual  responsibility  for  (articles)  [788]  and  note 

relief  of,  if  acted  "  honestly  and  reasonably  "  (sect.  279  of  Act),  715 

All  references  are  to  the  pages.     Pages  in  brackets  [327]  refer  to  the  Forms. 
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NEGOTIABILITY, 

share  warrants,  of,  681 

NEGOTIABLE  INSTRUMENTS, 

articles  as  to  [752,  760,  761]  and  notes 

company's  power  to  issue,  509 

debentures  to  bearer,  1243 

mortgage  by  deposit,  1185  et  seq. 

powers  (object  clause)  [509]  and  note 

signature  by  holder,  &c.,  sect.  77  of  1908... 1545 

title  of  holder,  1187  _ 

wrong  name  of  company,  liability  for,  510 

NEIGHBOURHOOD, 

meaning  in  contracts  not  to  trade,  359 
in  employes'  contracts,  357 

NEW  ARTICLES  OF  ASSOCIATION, 

in  lieu  of  deed  of  settlement,  1310  et  seq.  [1318  et  seq."] 
resolution  for  [1103]  and  note 

NEW  COMPANY, 

consent  of  liquidator  to  its  using  name  of  old  company  [1090] 

NEW  REGULATIONS, 

resolution  for  [1103]  and  note 

in  lieu  of  deed  of  settlement,  1310  et  seq.   [1318  et  seq.] 

NEWSPAPER, 

no  absolute  monopoly  in  name  of,  452 

NEWSPAPER  ADVERTISEMENT, 
publication  of  prospectus  by,  174 

NEWSPAPER   AND   MAGAZINE   COMPANY, 
director  to  be  editor  [436]  : 

libel,  liability  of  directors  for,  546 
object  clauses  of  [546] 

NEWSPAPER  PROPRIETORS'  COMPANY, 
object  clauses  of  [546] 
voluntary  society  for  protection  of  trade, 

enquiries  when  held  not  published  on  a  privileged  occasion,  5i6 

NOMINAL  CAPITAL, 

rights  of,  in  respect  of  dividends,  764 

use  of  expression  "  nominal  share  capital  "  in  Act  of  1908,  Table  B., 
1610,  1611 

NOMINEES, 

contracts  under  sect.  88  of  1908,  as  to,  67,  68 

naming  of,  in  contracts,  67 

paid-up  shares,  as  to,  what  documents  to  be  filed,  64  et  seq. 

reconstruction,  on,  1441 

vendors,  of,  agreement  as  to  paid-up  shares  [347,  389]  and  notes 

NON-CUMULATIVE  DIVIDENDS,  577  [579],  812  [820] 

NON-CUMULATIVE  PREFERENCE  SHARES,  577   [579],  812   [820] 
clause  in  memorandum  [579] 
clauses  in  articles  [820] 
dividends  on,  577 
resolutions  creating  [1106,  1111] 
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NON-DISCLOSURE, 

action  of  deceit,  effect  of,  in,  204: 

contracts  in  pi'ospectus,  of,  Act  of  1B67...226  et  seq. 

Act  of  1908... 166,  171—173,  175  et  seq. 
fraudulent,  when,  204,  205 
prospectus,  where  already  notice,  230 

statement  in  lieu  of,  liability  for,  262 
what  plaintiff  must  prove,  176  et  seq. 
And  see  Misrkpeesent.ation. 

NON-MEMBERS, 

voting  by,  at  general  meetings  of  company,  703 

NOTARY, 

certificates,  &c.  by  [1176,  1177] 

NOTICES,  1047  et  seq. 

abroad  [779,  781]  and  notes 
adjourned  meeting,  of,  692 
advertisement  by,  on  members  [780,  782j 
allotment,  of,  51  et  seq.    And  see  Allotment. 

allotment   letters,    1051    [1052,   1053    and     1056     (shares),    [1061J 

(debentures),  [1064]  (bonus  shares)] 
cii'cular  offering  shares  at  oar  [1056] 
receipts,  &c.  to  [1052,  1054,  1062] 
reconstruction,  on  [1471] 
applying  for  debentures  [1060] 
applying  for  debenture  stock  [1061] 
articles  as  to  [778  et  seq.'\  and  notes 
articles  of  association  of,  contents  of,  77 
authentication  of,  778,  1047,  App.,  1559 
avoiding  allotment. 

Act  of  1908  [261,  1072,  1073]  and  notes 
misrepresentation,  in  case  of  [1073,  1074] 
building  society  rules,  of,  1198 
bye-laws,  of,  not  presumed,  755 
call,  of  [656]  and  note 

allowing  sufficient  time  for,  656 

article  as  to  [656]  ^ 

instalment,  reminders  [1066,  1067] 
capital,  increase  of  [613] 
certificate  ready,  that  [1068] 
circular  offering  shares  for  tender  [1058,  1059] 
circular  withdrawing  prospectus  where  misrepresentation,  1073   [1073, 

1074,  1075] 
clauses  in  articles,  as  to  [778  et  seq.^ 
clear  days,  1049 
clerks  of  company,  to,  86 

commencement  of  action,  advertisement  [1344] 
company,  by, 

authentication  of,  778,  1047 
,  signatures  of,  778 

company,  to,  34,  778 
service   of,   34,   778 
verbal,  sufficient,  778 
conditional,  when  allowable,  1049 

consolidation  of  shares,  sects.  42  and  45  of  1908...  1537 
construction  of,  693,  694,  1047 

constructive,  mercantile  transactions,  1210  et  seq. 
contents  of  memorandum  and  articles,  of,  77  et  seq. 
contracts  mentioned  in  prospectus,  143,  144,  171,  172,  226,  227 
conversion  of  shares  into  stock  (to  registrar),  sect.  42  of  1908,  App.,  1537 
creditors  of  reconstructing  company,  1447,  1448 
creditors  to  claim  (reduction  of  capital)  [1292] 
date  of  adjournment  of  general  meeting,  702 
dead  shareholders,  with  a  view  to  registration  [1077,  1078] 
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debenture  holders'  meeting  [1084,  1085] 

deceased  mcDaber,  clause  in  articles  [781]  and  note 

delivery  in  due  course  of  post  (Interpretation  Act),  778 

directors,  change  of,  1544 

directors'  interest,  disclosure  of,  732,  1048,  1049 

directors'  meetings  [740]  and  note 

directors'  resignation  of  office  [723]  and  notes  [731] 

directors,  to,  when  independent  executive,  144 

dismissal  of  company's  servants,  441,  444 

dissent,  of,  on  reconstruction  under  sect.  192  of  1908  (sects.  160,  161  of 

1862),  1443  [1474] 
distringas,  1220  [1221] 

company  bound-  to  attend  to,,  652,  1220 

forms  [1221,  1222] 
dividend,  of,  and  warrant  [1085 — 1087] 
document  deposited  with  banker  as  security  by  one  customer  for  another, 

contents  of,  not  to  be  implied,  1189 
documents  offered  for  inspection,  of,  143 
equitable  interests  in  shares,  650  et  seq. 
equities,  of,  to  company,  650  et  seq. 
equivocal,  694,  1047 
executors,  &c.  of  deceased  member,  to  [781 1  and  note 

are  not  within  meaning  of  word  "  members,"  692 
extraordinary  meeting  [1080]  et  seq. 

to  be  held  same  day  as  another  meeting  [1082] 
facts  and  contracts  in  memorandum  and  articles,  77  et  seq. 
final  instalment,  to  pay  [1066,  1067  ] 
foreign  residence  members,  as  to  [779] 
forfeiture  of  shares  before  [1079] 

framing,  as  to  mode  of,  as  to  two  members  by  one  notice,  1081 
general  meetings, 

alternative  resolutions  mentioned  in — validity,  695 

clauses  of  articles  [692,  696]  and  notes.    And  see  Meetings. 

construction  of,  693,  694,  1047 

disclosure   in,  of  directors'   interests   in   contracts,   &c.,   732.   1048, 
1049,  1485,  1486 

how  to  be  framed,  1047  et  seq. 

how  to  be  served,  778  et  seq.,  1047 

modifications  or  amendments,  692  et  seq. 

ratification  of  agreements  with  directors,  694,  1048,  1049 

reconstruction  for,  1448  [1466] 

rectification  of  register,  eft'ect  of,  on,   1391 

short,  692  _ 

special  business,  697 

statement  of  business  in,  692 — 694 

statements  to  be  contained  in,  as  to  compensation  to  directors  on 
amalgamation,  1485 
'  to  whom  to  be  given,  692 

various  forms  [1080  et  seq.'] 

where  director  interested,  694,  1048,  1049,  1485,  1846 
holders  of  share  warrants,  to  (article)  [779]  and  note 
iiTiperfect,  of  meetings  of  members,  694  et  seq. 
increase  of  capital,  of  [613] 

increase  of  members,  sect.  44  of  1908,  App.,  1537 
independent  executive,  to,  affects  company,  144 
instalment  reminder  [1066,  1067] 
insufficient  or  misleading,  694,  1047 
intondetl  registration  of  transfer,  of,  652 
investigation  of  company's  affairs,  as  to   [1075] 
irregularly  convened  general  meeting,  691,  1047 — 1049 
jurisdiction,  out  of  [382]  and  note  [779,  781,  782]  and  notes 
knowledge  by  single  director  not  notice  to  company,  778 
letter  of  allotment,  debentures,  of  [1061] 
letter  of  regret  [1053] 
managing  director,  to,  778 
meeting,  for,  .after  requisition  [1084] 
meeting  of  directors,  [741]  and  note 
members  resident  abroad,  as  to  [779,  781,  782]  and  notes 
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member  with  no  registered  address  [779J 

memorandum  and  articles,  of,  77 — 79 

misleading,  694,  1047 

misrepresentations  as  to,  1073  [1073,  1074] 

mortgage  moneys,  before  calling  in  or  paying  off,  1193 

motion,  of,  to  rectify  register  [1392],  1393 

extend  time  to  register  mortgage  [1424]  and  notes 
notes  as  to,  1047  et  seq. 
number  of  days  required,  1049,  1050 
offering  shares  at  a  premium  [1053] 
office,  situation  of,  85  [612] 
omission  to  give,  article  as  to  [696]  and  note 
one  notice  for  two  meetings  [696,  1081]  and  notes,  1049 
oral,  by  company,  1050 
order  ou  company,  778 

ordinary  and  extraordinary  meeting  io  beheld  same  day  [1082] 
ordinary  general  meeting,  of  [1080] 

outsiders,  to,  of  memorandum  and  articles,  77,  78,  79,  644,  645,  1047,  1050 
posting,  by,  52 

delivery  in  due  course,  778  [780] 
presentation  of  petition  for  extension  of  objects  [1323] 
presentation  of  transfer,  on  [1076] 
promoters  to  directors,  141 

prospectus,  non-disclosure  in,  but  notice  already  of  the  omitted  fact,  230 
provisions  in  articles   [778   et  seq.~\ 

public,  under  sect.  84  of  1908  (late  Directors'  Liability  Act,  1890)... 217 
ratification  by  general  meetings  of  agreements  with  directors,  694 
receipt  on  deposit  of  transfer  [1076] 
rectification  of  register,  effect  of,  on  notice  of  meeting  for  voluntary 

winding  up,  1391 
reduction  of  capital,  1271  [1271,  1274,  1283,  1291  et  seq.]  and  notes 
registrar  of  joint  stock  companies,  33,  34,  85  [612  et  seq.] 

of  consent  to  new  company  using  name  of  old  [1090]  and  note 
renunciation  of  shares  [1055] 

requisition  for  general  meeting  [690]  and  note  [1083] 
resignation  of  director,  of  [723]  and  note  [731] 
same  notice  for  two  meetings  [696]  and  note,  1081 
secretary's,   1051 
service  of  [778,  779,  780,  781]  and  notes,  1050 

clauses  in  agreement  as  to  [362]  and  note 

company,  on,  34,  778 

out  of  jurisdiction  [723,  781,  782] 

when  to  be  deemed  effected  by  post,  778  [780]  and  note 
shareholder  resident  abroad,  to  [779,  781] 
short,  of  general  meeting  [692] 
signature,  written  or  printed  (article)  [781] 
single  director,  to,  wiiether  notice  to  company,  778 
situation  of  registered  office,  of,  85  [612] 

form    of    [612] 
special  resolution,  for, 

copy  for  registrar  [613] 

first  meeting    [1081]    and   note 

requisites  with  view  to  passing,  1093 — 1095 

second   meeting    [1082] 

single  notice  for  both  meetings  [696,  1081]  and  note,  1049 

two  to  be  passed  in  three  meetings,  1083 
stamping  signature  to,  781 

subscribers  to  memorandum  of  association,  meeting  of,  695 
sufficient  to  be  allowed  for  calls,  654 
Table  A.    (clauses   110—114),  as  to,  App.,   1610 
time,  how  counted  (articles)   [781] 

not  less  than  so  many  days,  meaning,  1049 
transferees  bound  by  prior   (articles)    [780] 
transfers  lodged  for  registration,  that,  675 
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trusts  of  shares^  of,  clause  in  articles  [650]  and  note 

two  meetings  by  one  [696,  1081]  and  note,  1049 

underwriters  to  take  debenture  stock  [318] 

verbal,  to  company,  778 

voiding  allotment  in  contravention  of  sect.  85  of  1908... 261 

when  not  a  prospectus,  178 

where  one  secretary  to  two  companies,  759 

winding-up,  of,  on  members  abroad,  how  served  (article;  [781,  782]  and 

note 
withdrawal  by  mortgagee  of,  as  to  payment  off,  1194 

NOTICE  OF  MOTION, 

rectification  of  register  of  mortgages  and  charges,  for  [1424]  and  notes 

NOVATION, 

contract  with   intended  company,  370 
Life  Assurance  Acts,  under,   1329 
reconstruction,  on,  of  creditors,  1447 

NUISANCE, 

liability  of  company  for,  38 

NUMBER  OF  MEMBEES, 

carrying  on  business  with  less  than  seven,  sect.  115. ..1559 
partnership,  limitation  of,  sect.  1  of  1908... 1527 
subscribers  to  memorandum,  sect.  2  of  1908... 1527 

NUMBER  OF  SHxiRES, 

statement  of,  in  the  certificates  (sect.  22),  23,  App.,  1332 
in  memorandum  of  association,  482 
under  Act  of  1908  in  returns  of  allotments,  65 


OBJECTS  OF  COMPANY, 

acts  in  contravention  of,  ultra  vires,  458  et  seq. 

instances  of,  464 — 466 
alteration  of,  under  sects.  9,  264  of  1908,  reproducing  Companies  (Memo- 
randum of  Association)  x^ct.  1890. ..1309  et  seq.   [1315  et  seq.], 
1529 

with  sanction  of  Court,   1529 
amplification  of,  necessity  of,  456 
ancillary,  should  be  stated  in  memorandum,  474 
borrowing  powers  [509]  and  note,  [685  et  seq.~\  and  notes 
cases  of  ultra  vires  acts,  464 — 466 

intra  vires  acts,  466 — 469 
certificate  of  registration  of  order  for  alteration  of  [1154] 
clauses  in  memorandum  as  to,  455  et  seq.  [504  et  seq.~\ 

acquisition  of  existing  concerns  [504] 

additional   clauses    [513    et   seq.] 

alphabetical  list  of  forms  as  regards  specific  companies,  517,  518 

common  forms  [504  et  seq.] 

forms  as  regards  specific  companies  [518  et  seq.] 
clauses  in  memorandum  determine  extent  of  powers,  455 
construction  of  clauses,  469  et  seq.,  591  et  seq. 

ejusdem   generis  doctrine,  599,  601 
in   winding-up,    602 

words  excluding  application,  602  '^ 

contravention  of,  is  ultra  vires,  464 
details  setting  out,  in,  advantages  of,  474 
ejusdem  generis  construction.  599,  601 

words  excluding,  602 
extension  of    (sects.   9,  264  of   1908,  late  Memorandum  of  Association 
Act,  1890). 

advertisement  of  order  [1328] 

advertisement  of  petition  [1323] 

discretion  of   Court,    1310,    1313 

examples,  1311 — 1313 
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extension  of — continued. 

jurisdiction  of   Court,   1309   et   seq. 

petitions  for  [1315,  1317,  1318] 
orders  on  [1324—1327] 

practice,  as  to,  1313 — 1315 

resolutions  for   [1130,  1316,  1317] 

summons  as  to  creditors  being  unaffected,  &c.  [1321] 
extent  of  company's  powers  determined  by,  455,  459,  592 
general  words,  471  [513] 

e£Eect  of,  471 

former  practice  at  Kegistrar's  office,  471 
guarantee  and  indemnity  companies,  for  [521] 
implied  powers,   472   et   seq. 

examples  of,  455 
"  incidental  or  conducive,"  471   [513] 

independent,  how  far  clauses  in  memorandum  may  be,  470,  471,  600 
interpretation,  591   et  seq. 
list  of,  for  specific  companies,  517,  518 
main  object  theory,  469  et  seq.,  600 
power  to  extend,  cannot  be  given  by  memorandum,  472 
practice  as  to  stating,  old,  474 

present,  474 
reconstruction,  extension  by,  1435 
resolutions  for  altering  [1130,  1316,  1317] 
restriction  of,  455,  459,  1309 
specific  companies, 

examples  of  forms  for  [518  et  seq.] 
specimens  of,  and  why  inserted,  456,  457 
statement  of,  in  memorandum  of  association,  455  et  seq.,  474  et  seq. 

OBLIGATIONS  OF  COMPANIES, 
under  the  Act,  33  et  seq. 

OBTAINING  MONEY  BY  FALSE  PEETENCES, 
criminal  liability  of  directors,  &c.,  for,  238 

OCCASIONAL  PROMOTERS,  127 

\ 

OFFER, 

allotment  of  shares  by  way  of,  49 

form  of  circular  [1056] 
proposal  in  writing,  followed  by  oral  acceptance,  335,  1184 
public,  to,  what  is,  12—14,  280 
resolution  accepting  [1133] 

resolution  to  make,  on  behalf  of  company  [1133] 
tender  for  shares  [1058,  1059] 
shares,  of,  on  reconstruction,  1440  et  seq.,  1453  ef  seq. 

OFFER  TO  THE  PUBLIC, 

agreement  by  company  to  sell  debenture  stock  to  capitalists  with  view 

to  [428] 
meaning  of,  12—14,  280 
reconstruction,  as  to,  14,  1450 

OFFICE, 

compensation  for  loss  of,  442 

director  vacating,  on  taking  another  office  in  company  [728],  729 

registered,  34,  84 

notice  of  situation  or  change  of  [612] 

OFFICE  OF  COMPANY, 

statement  of,  in  memorandum  of  association,  447,  448,  454.     See  Regis- 
tered Office. 
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OP^FICERS  OF  COMPANY, 

acceptance  of  incompatible  oflSce  by,  442 
agreements  as  to  employment  [430 — 437],  441 — 445 

compensation  for  loss  of  office,  442,  443 

expediency  of,  441 

specific  performance,  441 
appointment  of,  by  articles,  441  [749];  powers  of  directors,  749 
bonus  to,  beyond  salaries  J432],  725,  727 
bonus  to,  in  winding-up,  466 

breach  of  contract  by,  damages  against  persons  bringing  about,  444 
bribes  received  by,  442,  733 
criminal  liability  for  false  statements,  &c.,  233 
debenture  trustees,  whether  should  be,  729 
discontinuance  of  company's  business  when  a  breach  of  agreement  with, 

443 
discovery  by,  1363 
dismissal  of,  441,  442 
dismissal  of,  by  appointing  receiver, 

by  a  winding-up,  444 
evidence  of  appointment  by  company,  441 
incompatible  oitices  held  by,  442,  594 
indemnity  to  (articles)  [753  and  note,  787  and  notes] 

right  to,  unless  acts  ultra   vires,  787,  788 
individual  responsibility  only   (articles)   [788]  and  note 
injunction  against  breach  of  negative  covenant  by,  441 
negligence  by,  442 
notice  of  dismissal,  441,  442 
presumption  of  due  appointment,  79  et  seq. 
proxy,  a  company  voting  by  [705]  and  note 
secretary's  signature  on  employment  agreement,  441 
specific  performance  of  contract  to  employ,  441 
when  office  vacated  by  winding-up,  444 
winding-up,  proof  for  salary  or  commission,  443 
wrongful  exclusion  of  director,  order   restraining   [1405]   and   note 

OFFICIAI.  ASSIGNEE, 
Stock  Exchange,  of, 

sale  of  defaulter's  shares  by,  680 

OFFICIAL  RECEIVER, 

privilege  as  to  report,  BotfomJey  v.   Brougham,  (1908)  1  K.  B.  584 
provisions  of  Act  as  to,  1565,  1566 

OFFICIAL  QUOTATIONS, 

Stock  Exchange  Rules  (extracts).  265 — 274 

OFFICIAL  SEALS, 

provisions  of   sect.    79   of   1908    (late   Act   of   1864)... 757,   App.,   1645 

power  of  attorney  under  [1162] 
use  of,  authorized  by  articles  [757]  and  note 
use  of,  in  foreign  countries,   1545 

OLD  COMPANIES, 

Stock  Exchange  Rules,  272,  273 

OMISSIONS, 

prospectuses,  from,  182  et  seq. 

OMNIBUS, 

injunction  against  running  [1413] 

ON  BEHALF,  .^:C., 

actions  by  shareholders,  &c.,  1353  et  seq. 

^*ONE  MAN  "  COMPANY,  28,  940,  945,  946,  947,  954    , 
a  person  in  law,  28 

cases  decided  as  to,  940,  945,  946,  947,  954 
legality  of,  942  et  seq. 
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ONUS  PROBANBl, 

prospectus  as  to,  194 
under  Act  of  1903... 178 

OPINION, 

statement  of,  in  prospectus,   187 

OPTIONS, 

acquisition  of  patents,  for,  380 

agreement  giving  [386] 

cash  or  shares,  to  take,  as  part  of  sale  consideration,  348 

concession,  as  to  sale  of,  agreement  [386] 

in  consideration  of  subscribing  for  shares,  284 

certificate  conferring,  284 
injunction  against  breach  of  covenant  giving  [1415] 
prospect,  to,  agreement  as  to  [434] 
take  shares  for  underwriting,  284 
take  shares,  to,  reconstruction,  on,  1440 
vendor  to  subscribe  for  shares  at  par  [365] 

ORAL  AGREEMENTS, 

by  or  on  behalf  of  company,  335,  336,  338,  1184,  1185 

issue  of  shares  otherwise  than  for  cash,  64,  67 

minute  of  board  when  sufficient  memorandum  within  Statute  of  Frauds^ 

336, 1184 
stamp  duty  not  required  on,  337 
Statute  of  Frauds,  335,  1184 
when  company  bound  by,  335,  336 

ORAL  NOTICE, 

company,  by,  1050,  1051 
to  company,   48 

ORDER  AND  DISPOSITION  CLAUSE, 
shares  not  within,  651 

ORDER  FOR  FORECLOSURE   [1418] 

ORDERS,   1387   et  seq.   [1392   et  seq.] 

breaches  of  trust  by  directors  to  be  made  good  [1402,  1403]  and  notes 

confirming  reduction  of   capital   [1281],   1283    [1297 — 1303]    and   notes 

directing  hearing  of  petition  (for  reduction)  and  advertisements  [1273] 

directors  to  pay  over  moneys  to  company  [14"1] 

directors  to  pay  value  of  shares  improperly  received  [1401]  and  notes 

dispensing  with  words  "and  reduced"  [1270,  1272],  1283 

extension  of  time  for  registration  of  debentures,  &c.  [1426] 

notice  of  motion  for  [1424] 
foreclosure  [1418] 

founders'  shares,  declaration  as  to  rights  [1409] 
injunction  refused  [1410] 
injunctions  to  restrain, 

breach  of  covenant  giving  oj^tion  [1415] 

communication  of  trade  secret,  442  [1414] 

company   from   enforcing   regulation   as   to   transfer   of   bankrupt's 
shares  (interim)  [1415] 

company  from  purchasing  own  shares  [1411]  and  note 

confirmation  of   irregular   resolution    [1407] 

directors  from  holding  meeting  at  improper  period  [1406] 

directors  from  improperly  rejecting  votes  [1406] 

exclusion  of  director   [1405]   and  notes 

forfeiture  of  shares  [1404] 

improper  use  of  name,  450  [1412] 

infringement  of  patent  [1412] 

infringement  of  rights  of  preference  stockholders  restrained  [1409] 
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O^DEUS— continued. 

injunctions   to   restrain — continued. 

infringement  of  trade  mark,  sale  of  goods  and  publishing  illustra- 
tions (perpetual)   [1413,  1414] 

issue  of  preference  shares  [1408J 

payment  of  dividends  out  of  capital  [1410] 

publishing  libel  on  bank  [1415] 

running  omnibuses  in  imitation  [1413] 

telephonic  trespass  and  obstruction   [1414] 

ultra  vires  amalgamation   [1407] 

ultra  vires  sale  of  assets  [1408] 

use  of  name  of  company,  450  [1412] 

winding-up  and  bankruptcy  proceedings  [1411,  1412]  and  notes 
promoters  to  refund  illegal  profit  [1403] 
receiver  and  manager  of  theatre,  appointing  [1419] 
rectification  of  register  of  members,  1387  et  seq.  [1392  et  seq.]  and  notes 

motion  to  be  placed  in  non-witness  list  [1394] 

removal  of  name  [1393] 

where  contract  not  filed  under  sect.  25  of  Act  of  1867... [1394, 1395] 
and  notes 

where  invalid  forfeiture  [1393] 
reduction  of  capital,  confirming   [1281],   1283   [1297—1303]   and  not«s 

directing   hearing    of    petition   and    advertisements    [1273] 

dispensing  with  use  of  "and  reduced"  [1270,  1272],  1283 
on  special  summons   [12731 

to  place  petition  in  paper  without  advertisement,  &c.   [1271]   and 
note 
rescinding  contract  to  purchase  shares  from  company  [1395] 
restoration  of  name  of  company  to  register  [1337] 
sale  by  liquidator  to  company  in  which  interested,  set  aside  [1400]  and 

note 
sale  of  concession  set  aside  (vendor-promoters)   [1397]  and  note 
sale  of  mine,  contract  set  aside  (vendor-promoters)  [1399]  and  note 
sanctioning  conversion  of  business  into  private  company  [1012  et  seq.] 
security  for  costs  [1416,  1417]  and  notes 
service  on  company,  778 

setting  aside  sale  of  property  to  company  [1400] 
test  action  [1396] 
trade  mark, 

liberty  given  to  add  word  "limited"  [1419] 
under  sects.   9,  264  of   1908,  reproducing  Companies   (Memorandum  of 
Association)    Act,    1890.. .[1324— 1327] 

advertisement  of,  for  [1328] 

certificate  of  registration  of  [1328] 

in  chambers  for  hearing  of  petition  and  advertisement  [1322] 
under  sect.  96  of  1908  (late  sect.  15  of  Companies  Act,  1900), 

extending  time  for  registering  debentures  and  trust  deed  [1426] 

ORDINARY  BUSINESS, 

dealing  with  special  business  at  ordinary  meeting  [697]  and  note 
what  is  [697] 

ORDINARY  COURSE  OF  BUSINESS, 
contracts  in  prospectus,  171 
meaning  of,  in  Factories  Act,  1210 

ORDINARY  GENERAL  MEETING  [690],  845 
business  at,  articles  as  to  [697]  and  note 
clauses  in  articles  as  to  [689,  690,  697,  772,  773] 
notice  of  [1080] 

ORDINARY  RESOLUTION, 
what  may  be  done  by,  1091 

ORDINARY  SHARES,  819 

clauses  as  to,  in  memorandum  of  association  [578  f't  ■ieq.'\ 

conversion  of  founders',  into,  1125  , 

preferred  [821] 
dividends  on,  articles  as  to  [763,  764] 
premium,  at,  resolutions  for  issue  of  [1104] 
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OEIGINATING  SUMMONS, 

conversion  of   business   into   private  company   on    [lOOi,    1005] 
for  ascertaining  meaning  in  memorandum  and  articles,  603 
rectification  of  register,  1391 

OUTFITTERS'  COMPANY, 
object  clauses  of  [540] 

OUTSIDERS, 

dealings  of,  witli  directors  or  managing  director,  79 — 82,  710,  740 

how  affected  by  articles  of  association,   633 

notice  to,  of  memorandum  and  articles,  79,  643,  1050 

OVERDRAFT  AT  BANKERS  [1216  ei  seq.]  and  notes 

agreement  for  advances  on  security  of  debentures  payable  on  demand 
[1228,1229] 

form  of  debenture  [1229] 
agreement  for  loans  by  way  of  acceptance,  &c.  of  bills  on  security  of 

debentures  and  uncalled  capital  [1239] 
agreements  for  deposit  of, 

debentures,  to  secure  current  account  [1229]  and  notes 

goods  warrants  [1224] 

securities  for  loan  of  specified  sum  [1225,  1226] 

securities  to  bearer  [1223] 
borrowing  is  regarded  as,  686 
debenture  payable  on  demand,  form  [1229] 
debentures  and  debenture  stock,  law  and  practice  as  to,  list  of  matters 

in  Part  III.  of  this  work,  1243,  1244 
debenture  to  registered  holder,  form  [400] 
deed  of  indemnity  from  company  to  its  sureties  [1251] 
distringas  notices,  affidavit,  and  notice  of  withdrawal,  1220  et  seq. 
general  deposit  security  [1223]  and  note 
guarantee  (joint  and  several)  [general  clauses]  as  to,  1196  [1244  et  seq.] 

and  notes 
introductory  notes,   1179  et  seq. 
memorandum  of  deposit  of  documents  [1218,  1229] 
mortgage  of  securities  for  present  and  future  advances  [1241] 
mortgage  of  uncalled  capital  [1235] 
power  of  attorney  to  execute  mortgage  [1223] 
proposal  for  deposit  to  obtain  [1222],  1223 

securities  on  debentures  and  debenture  stock,  observations  as  to,  1243 
security  for  loan  on  debentures  and  charge  on  undertaking  [1236] 
security  on  bills  and  by  deposit  of  debentures  in  blank  [1239] 
specific  mortgage  of  book  debts,  1182 

OVER  PAYMENT, 

income  tax  with  regard  to,  103 


PAID-UP  SHARES, 

sect.   88  of   1908,  replacing  Act  of  1900,  under,  64   et  seq.,   330,   348 

[389]    and   notes 
Act  of  1867,  s.  25,  repealed,  and  old  law  restored,  69,  330 
adjustment  of  holders'  rights  in  winding-up,   783 — 785 
agreements  as  to  issue  to  nominees,  67,  68,  348  [389]  and  notes 
agreement  as  to  issue  in  satisfaction  of  company's  debt  [390]  and 

note 
agreement  as  to  satisfying  by  a  bonus  [413]  and  note 
agreement  constituting   title  to,  64,   67,   348   [389] 
agreement  where  price  satisfied  by  [388] 
agreements  for,  60  et  seq.,  331,  332  [345  et  seq.] 
bonus  certificates  payable  only  out  of  profits,  no  consideration  for, 

63, 466 
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PAID-UP  SB. AHES— CO Htinued. 

sect.    88   of   1908,   under — continued. 
bonus,  by  way  of  [413] 
cash,  what   is,   68 

certificate  of,  estoppel  by,  1140,  1141 
consideration  for,  60  et  seq.,  331,  478,  945 

whether  Court  inquires  as  to  value,  61 — 63,  331,  478,  945 
"constituting  the  title,"  64,  67,  348,  389 
contracts  as  to,  61  et  seq.,  331,  332  [345  et  seq.} 

Court  will  not  enquire  as  to  value,  61 — 63,  331,  478,  945 

result  of  non-filing,  70 

whether  to  be  signed,  67 
dividends,  satisfied  by   [767]   and  note 
enquiry    into    consideration    for,   61 — 63,    331,    478,    945 
estoppel  of  company  by  certificate,  42,  63,  674,  1140,  1141 
filing  agreement  for,  or  particulars  with  registrar,  64,  67,  330,  331 
issue  of,   329,  478 
lien  on,  662 

nominees  taking,  what  documents  to  be  filed,  68 
property  or  services,  for,  62  et  seq.,  331,  478 
provisions  as  to,  in  preliminary  agreements,  331 
requirements  of   sect.    88   of   Act  of   1908... 64   et   seq. 
rights  of  holders  in  surplus  assets  in  winding-up,  783 — -787 
shares   subscribed   in   memorandum   can   be   paid   up    in   money  or 

money's  worth,  58,  484 
statement  as  to,  in  prospectus,   170 
Stock   Exchange   Rules,  266—268,   270   et  seq. 
surrender  of  [749]  and  notes 
ultra  vires  contract,  issued  under,  63 
under  sect.  25  of  the  Companies  Act,  1867  (now  repealed), 
cases  decided,  1421 
"  cash,"  meaning  of,  68,  69 
"  cash,"  not  issued  for,  68,  69 
consideration  for  (statement  of  in  returns),  64 
contracts,    330    et   seq. 
filing  contracts  with  registrar,  64  et  seq.,  1421 

person  bound   to  file,   65 

remedy  in  case  of  non-filing,  1420,  1421 

result  of  non-filing,   70 
memorandum  of  association  shares,  58,  484 
nominees,  when  protected,  67,  68 
payment  in  cash,  what  amounted  to,  69,  484 
relief  under  late  Act  of  1898...  1420,  1421 
rescission  of  contract  for,  183,  193 — 202 
result  of  not  filing  contract  for,  69 
subsidiary   or   supplemental   contracts,   68 
whether  contract  for,  to  be  signed,  67 

PALATINE  COUETS, 

jurisdiction  as  to  reduction  of  capital,  &c.,   1265 

PARCELS, 

clause  in  sale  contract  as  to,  identity,  description  of,  &c.,  351 
description  [345 — 347] 

PARI  PASSU  PREFERENCE  SHARES, 
preference  shares  issue,  818 
resolution  as  to  [1108] 

PARLIAMENT, 
application  to, 

for  act  of  incorporation  (objects)  [512]  and  note 
injunction  against  applying  funds  in, 

unless   memorandum    authorizes    expenses,    512 
object  clause  as  to  proceedings  in  [512]  and  note 
opposing  Bill  in,  by  company,  512 

costs  of,  464,  465 
petition  to,  by  companies,  33 
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PAROL  CONTRACTS, 

by  companj',  335,  336,  338,  1184,  1185 

company  may  be  bound  bj^,  335,  336 

issue  of  shares  otherwise  than  for  cash,  64,  67 

no  stamp  duty  required  on,  337 

Statute  of  Frauds,  335,   1184 

minute  of  board  when  suiEcient  memorandum,  336,  1184 

PAROL  EVIDENCE,  595 

PARTICIPATION  CERTIFICATES, 
employes  [1034] 
form  of  [1034] 
on  reduction  of  capital,  1263  [1306] 

PARTICULARS, 

mortgages  and  charges  of,  on  registration,  616,  617   [618  et  seqS)^ 
summons  for  further  [1375] 

PARTIES, 

action  by  member,  when  in  name  of  company,  75,  1357  ct  seq. 

rule  in  Foss  v.   Harbottle,  75,  1357   et  seq. 
joinder  of,  in  actions,  1347  et  seq. 

PARTNERS, 

appointed  ships'  husbands  of  comjjany  (articles)   [834] 

company  not  bound  to  register  them  in  firm  name,  650 

directors  are  not,  710 

promoters  not  necessarily,  149 

risks  of,  as  compared  with  companies,  912  et  seq. 

statutory  limitation  to  number  of,  109,  110 

PARTNERSHIP, 

agreements  for  conversion  to  private  company  [955,  956] 

analogy  and  difference  between  a  company  and,  27  et  seq.,  75 

company  must  have  expressed  or  implied  power  to  enter  into,  507 

company  not  a,  27  et  seq.,  75 

illegal,  109.     And  see  Illegal  AssociatioVts. 

power  to  enter  into  (object  clause)   [506] 

risks  of,  as  compared  with  company,  912  et  seq. 

PART  VIT.  OF  ACT, 

definition  of  "  joint  stock  company,"  1589 

registration  of  existing  companies  under,  1001,  1589  et  seq. 

declaration  verifying   documents    (sect.   254)... [626]    and   nots 

PAST  MEMBERS, 

liability  of,  in  winding-up,  64,  App.,  1560,  1561 

PATENTS, 

acquisition  of,  &c.  (object  clauses)  [506,  543] 
agreement  for  grant  of  licences  under  [382] 
agreement  for  sale  of  [378]  and  notes 
application  for  (object  clause)   [506,  543] 
assignment  for  district,  381 
company  may  be  co-applicant  for,  43 

cannot  be  inventor,  43 
future  inventions,  agreement  for  sale  of,  379 
improvements,  what  are,  379 
injunction  against  infringement  of  [1412] 
licences  to  use,  379—381    [382] 

member's  company  to  liave  right  of  pre-emption,  clause  in  articles  [839] 
object  clauses  as  to  [506,  543] 
options  to  acquire,  380 
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purchase  by  company  only  formed  to  work,  iiitiri  vires,  467 

registration  of  assignee  of,  381 

royalties  on,  379,  381 

sales  subject  to  conditions  of  user,  &c.,  346,  380,  381 

stamp  on  agreement  to  sell,  340,  341 

PAWXBEOKER, 

company  cannot  be,  in  coi'porate  name,  44 

PAYMENT, 

in  advance  of  calls, 

article  as  to  [657]  and  notes 
iu  cash,  what  is,  68 

of  dividends  [768] 
in  specie,  of  dividends  [767] 

PAYMENT  OFF  OF  CAPITAL, 

out  of  profits,   1258,   1259,   1262,   1263    [1273],   sect.    40,   App.,    1536. 
yind  see  Eeduction  of  Capital. 

PENALTIES, 

allotment, 

irregular,  App.,  1549 

not  filing  returns,   1550 

not  returning   allotment   money,   App.,   1549 
annual  returns,  default  in  making,  1533,  1550 
Assurance  Acts,  for  non-compliance  with  requirements  of,   1631 
application  of  fines,  App.,  1596 

books,  for  not  producing  to  inspectors,  App.,  1557 
carrying  on  business  with  less  than  seven  members,  App.,  1559 
commencing    business   prematurely,    App.,    1550 
concealment  of  name  of  creditor  on  reduction  of  cajntal,  proceedings, 

App.,  1539 
contract  and  return  as  to  fully  and  partly  paid  shares,  for  not  filing, 

App.,  1550 
directors,  on,  for  breach  of  Acts,  713 

dissolution  of  comj^any,  neglecting  to  rejDort  order  for,  App.,  1577 
enforcement  of  penalties,  App.,  1596 
extraoi'dinary  resolution,  neglect  to  register,  App.,   1543 

neglect  in  embodying  copy,  or  annexing  to  articles,  -Vpp.,   1543 
falsification  of  books,  fcc,  App.,  1581 

final  meeting,  neglecting  to  rejiort  holding  of,  App.,  1577 
increase  of  capital,  for  not  giving  notice  of,  App.,  1537 
inspectors,  neglect  in  refusing  to  produce  books  to,  App.,   1557 
memorandum,  alterations  in,  for  neglecting  to  notify  to  registrar,  1310, 

App.,   1529 
memorandum  and  articles,  refusing  to  supply  members  with  company's, 

App.,  1531 
mortgages  and  charges, 

neglect   in   keeping    register    of    (sect.    100   of    1908),    App.,    1555 

neglect  to  comply  with  the  requirements  of  sect.  93  of  Act  of  1908 
as  to  registration  of  mortgages  and  charges,  sect.  99,  App.,  1554 
name, 

neglect  in  having  it  engraved  on  seal,  Ap}).,   1541 

not  publishing  it,  App.,  1541 

not  putting  up   in  conspicuous  position,   list  of  assets,  kc,  App., 
1541 

omitting  it  from  documents,  App.,   1541 
qualification,  director  acting  without,  App.,   1544 
reduction    of    capital,    not    embodying    a   minute   of,    in    memorandum, 

App.,  1539 
register  of  directors  and  managers, 

neglect  in  keeping,   App.,    1544 

neglect  in  sending  copy  to  registrar,  App.,  1544 

neglecting  notifying  to  registrar  changes  in,  App.,   1544 
register  of  members, 

not  keeping,  App.,   1532 

refusing  inspection  or  copies  of  register,  App.,  1532 
register  of  mortgages,  nOTflccting  to  produce  companj^'s,  App.,  1555 
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PENALTIES— co>/^;/"«/.  -^i      ^     v  ixii 

registered   offieo,    for   earryiug    on   business   without     App..    loll 
returns  of  allotments  and  tiling  contracts    neg-leet    A  pp.,  looO 
share  warrants,  forgery  or  alteration  ot,  App.,  lo6o 
share  warrants,  issuing-  unstamped,  1151 

falsely    personating    owner,    App.,    1535 
s|.<>cial  or  extraordinary  resolution,  neglect  to  register,  App.,  ^^^^ 

neglect  in  embodying  copy,  or  annexing  to  articles    App.,  lD4d 
statenunt  of  assets  and  fiabilities,  cVc.   by  banking  and  insurance  com- 
panies,  and     deposit,    provident     or     benefit    societies     neglecting    to 
publish  statement  in  Form  D.  of  first  schedule  to  Act,  App.,  1557 
statutorv  meeting,  neglect  to  hold,  App.,  1541  i     ,  „o^ 

subdivision  of  shares,  neglect  to  embody  or  annex  to  memorandum  par- 
ticulars of,   App.,   1537  „        ,  1      ..  ixxi 
neglecting  to  use  word  "  limited  "  as  last  word  of  name,  1.d41 

PENSION  FUND, 

benefit  of  employes,  for,  1018  [1035,  10-lOj 
trust  deed  constituting  [1035,  1040] 

PENSION  TO  OFFICEE, 

powers  of  company,  508,  1024 

to  director,  726  ,,      ,    .  •     m  -.^r 

to  secretary  where  company  was      not  tor  gain,     lu/o 

PEECENTAGES, 

article  as  to  [753]  and  note 

remuneration  of  directors,  725  [739]  and  notes 

PEEMANENT  DIEECTOES,  982 
articles  as  to   [982   et  seq.] 
power  to  appoint  [831] 

PEEPETUAL  DEBENTUEES,  295,  1555  (Act) 

PEEPETUITY, 

clause  to  avoid  objection  [1039]  x  i      i         j-.,    „^f 

provision  in  articles  as  to  compulsory  retirement  on  bankruptcy  not, 

949,  950 

"PEESON," 

application  of  word,  in  statutes,  to  company,  44 
company  or  corporation,  when  included  in,  43,  85 

PEESONAL  EEPEESENTATIVES, 
deceased  member,  of,  677 — 880 
transfer  of  shares  by,  677,  678,  1533  (Act) 

And  see  EXECUTORS  and  Executoes  and  Admixlsteators. 

PEESONAL  SEEVICES,  ,        ,        ,  .      .  *         •   •         aii 

specific  performance  not  enforced  as  to  contract  tor  giving,  441 

PETITIONS,  1255  et  seq.  „     „„„  ,  ^     r^ 

alteratioA   of   objects   under   sects.    9,   264   of    1908    or   late   Companies 

(Memorandum  of  Association)   Act,   1890.. .[1315,   131/,   1318] 
confirmation  of  reduction  of  capital, 
where  creditors  affected   [1288] 
where  creditors  not  affected   [1275] 
confirmation  of  transfer  of  life  assurance  business,  1329  cc  seq. 

form  of  [1332]  !      ' 

deed  of  settlement,  to  substitute  memorandum  and  articles  for  [1318] 
reduction  of  capital  [1275,   1288]   and  notes.     And  see  Eeduction  of 
Capital. 
order  for  dispensation,  summons  for  [1272] 
restoration  to  register  under  sect.  242  ofAct  of  1908  [1335]  and  notes 
transfer  of  life  assurance  companies'  business  [1332] 


All  references  arc  to  the  pages.     Pages  in  brackets  [327]  refer  to  the  Forms. 

6  A  2 


1788  INDEX. 

PETEOLEUM  COMPANY, 

object  clauses  [556] 

PLACma  SHAEES  AND  SECUEITIES, 

agreements,  &c.  [296  et  seq.'\ 

commission,  275  et  seq.,  279  et  seq.   [648]   and   note 
And  see  Underaveiting. 

PLAINTIFF, 

company,  when, 

security  for  costs,  1416 

orders  for   [1416,  1417] 
joinder  of,  in  action,  1347 — 1349 

PLANT, 

meaning  of,  346 

PLEADINGS,  1365  et  seq. 

action  for  calls  (statements  of  claim)  [1365  et  se^-.] 

debenture  actions,  in.     See  Part  III. 

directors,  for  bribe?,  &c..  against  [1382,  1383] 

Directors'  Liability  Act   (now  sect.   84  of   1908). ..[1380,   1381] 

rescission  of  contract  to  take  shares  [1372 — 1376] 

summons    for   particulars    [1375] 
ultra    vlrr>:  contracts,   injunctions    [1384 — 1386] 

under  sect.   81   of   Companies   (Consolidation)    Act.   1908    (prospectus) 
[1377] 

POLICIES  OF  ASSUEANCE, 

amalgamation  or  transfer  of  life  assurance  business,  1329  et  seq. 

holders  dissenting  to  amalgamation  or  transfer,  1630 

holders  of,   includes   annuitants,   sect.    30   of   Act  of   1909. ..1632 

insurance  company  paying  losses  not  strictly  covered  by,  466 

life,  bye-laws  altering  bonus  scheme,  validity  of,  640 

novation  or  release  by  holders  under  sect.  120  of  Act  of  1908... 1329 

"  policy  holder  "'  includes  "  annuitant,"  1632 

reduction  of  contracts,  1331 

service  of  notices  on  holders,   1631 

valuation  of,  in  winding-up,  sect.  17  of  Act  of  1909... 1630 

winding-up  of  assurance  company,  1629 

Workmen's  Compensation  Act, 

stamps  on  policies  against  risks  under,  524 

POLICY  HOLDEES, 

bonus  to,  liability  for  income  tax,  101 

clauses  as  to  a  separate  fund  for,  on  amalgamation,  &;c.  [377] 

POLL, 

adjournment  to  take  [700]  and  notes,  702,  846 

appointing  day  for,  701 

articles  as  to  [700  et  seq.~\  and  notes 

business  of  meeting  to  continue  notwithstanding  [702] 

chairman's  duties  [700,  702],  701,  702 

close   of,    701 

common  law  right  to  demand,  700 

definition  of,  700 

demanding  at  general  meeting   [700,  702] 

exclusion  of  members  from,  701 

general  meeting,  at,  701,  702,  850 

how  taken,  70  L  702,  850 

invalidation  of,  by  excluding  member,  701 

object  of,  700 

part  of  proceedings  at  meeting,  701 

polling  papers  invalid  if  not  authorized,  701 

private  demand  for,  700 

prox5^'s  right  (if  any)  to  demand,  700 

result  of  (article)  [700] 

right  to,  700  [700] 
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POLL — continued. 

scrutiny  on,  701,  851 

seconding  of,  not  required,  7UU 

time  for  demanding,  700 

votes  on,  number  of  (article)  [/OZJ 

voting  on,  701—704 

when  and  how  taken,  701,  702,  850 

wlien  to  be  demanded,  700 

who  may  demand  [699,  700],  1098 

wlio  may  vote  [702]  and  notes 

witlidrawing  demand  for  [700],  /Ui 

^^^Ssf  ^^d^^Per.  fixing  minimum  rates,  agreement  for 

[425] 

POOLING  SHAEES, 

agreements  for  [160,  163] 

clause  in  underwriting  letter  [305] 

object  of,   163 

^^Ten^ficTafo'ccupation-test  of  liability  to  pay,  108 
cases  as  to,  106  et  seq. 
enactments  as  to,  105 
exemption  from,  109 
in   respect  of   machinery,    10b,   10/ 
stoppage  by  strikes,  109 

POPULAK  WOKDS, 

meanings  of,  in  documents,  595 

POST, 

haX^'to'^osLan  outside  post  office  or  pillar-box  is  not  posting,  780 

payment  of  dividends  by  [769]  and  note   ^ 
service  by,  proof  of  [78U]  and  note 

affidavit  as  to  [1281] 
service  on  company  by,  34,  778 
service  on  members  by  [778]  etspq 
what  is  or  amounts  to  posting,  52,  7«0 

attestation  of,  1158— 1160 

appofnling  three  persons  to  earry  o„  business  at  Bombay  [1175] 

articles  as  to  [757] 

attestation  of,  1158—1160 

authenticity  of.  inquiry  into,  1158— UbU 

bankruptcy' of  principal,  whether  revocation,  1158 

blanks  in  proxies— for  filling  up  [1176] 

certificates  of  declaration  [1177] 

colonial  register,  to  keep  [1164] 

company's  ability  to  give,  1155 

construction  of,  1157  .    -.-.i-o 

law  of  country  where  used,  115S 

consul,  execution  of,  before,  1160 

convert  business  into  company,  as  to,  lib» 

Conveyancing  Acts,  provisions  of,  as  to,  115&— iio< 
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POWERS   OF   XTTOR^sEY—confmued. 

declaration  as  to  due  execution  of  [1177J 
deposit  of,  at  Central  Office,  1156 
directors'  powers  to  give, 

clausesf  in  articles  [752,  757] 
dividends,  to  receive  [1089 J,  and  stamp  duties 
Englishman  going  abroad,  agreement  for  sale  to  coai[)a;iy  being  carried 

out  [1167] 
enquiry  as  to  authenticity  of,  1158 — 1160 
execute  mortgage  to  bank,  to  [1223] 
execution  of,  1158 — 1160 

execution  of  debenture  security  abroad  [1169] 
execution  of  instrument-s  under,  1159 
filling  up  blanks  in  proxies,  as  to  [1176] 
foreign  seal,  to  use  [1162] 
forged,    indemnity    from    stockbroker    to    Bank   of    England    for   acting 

under.  1159 
forgery  of,  667 

formalities  as  to  execution,  1158 — 1160 
general  words  in  construction,  1158 

irrevocability  of,  in  underwriting  letter,  292;   Conv.  Act,  1882... 1156 
joint  or  several  where  some  donees  onh'  acted,  1161 
law  of  country  by  which  construed,  1158 
liquidator,  from,  to  carry  on  business  abroad  [  1175  | 
local  board,  to  [1165] 

management  of  property  abroad,  of  [1161] 
mining  propertj'  in  Xew  Zealand,  as  to  [1163] 
notarial  seal,  as  to  [1158] 
notary's  certificate, 

declaration,  of  [1177] 
execution  of  [1177] 
notary's  statutory  declaration  of  execution  of  [1177  | 
obligations  and  rights  of  parties  dealing  with  attorney,  1159,  1160 
payments  under,  1158 
presum]itioii  as  to  attorney's  authority  and  regularity  of  his  acts,  1159, 

1160 
promotion  of  company  in  England  [1170] 
proxies,  to  appoint  [1175] 
proxies,  to  fill  up  blanks  in  [1176] 

receiver  and  manager,  from,  to  carry  on  business  abroad  [INij 
recitals  in,  restrictive  operation,  1157 
reconstructed    English   company,    from,     to    obtain    incorporation,   &ic. 

abroad  [1166  | 
revocation  of,  1158 

validity  of  acts  done  before,  1158 
sale  of  property  abroad  [1167] 
sales  under,  1157 
stamps  on.  1160 

sub-delegation,  proviso  as  to  [1162] 
transfer  of  shares  for,  667,  668 
validity  of  acts  before  notice  of  revocation,  1158 
value  for  (Conveyancing  Act,  1882),  1156 
voting  under  [705  |  and  notes 

POWERS  or  COMPANY, 
act  by  agents,  to,  36 
alter  capital,  476,  477 
alter  memorandum,  32,  475,  476,  1309 
alter  articles,  32,  630  rf  srg.,  1102,  1103 
bills  and  notes,  issue,  &;c.,  509,  510 
borrow,  472.  509,  686 

change  name,  sect.  8  of  1908... 32,  454,  App.,  1528,  1529 
compromise,  472 
extend  objects,  sects.  9  and  264  of  1908,  late  Companies  (Memorandum 

of  Association)   .^ct,  1890,  under,  1309  et  seq. 
extent  of.  how  far  determined  by  memorandum  of  association,  455  ct  sea., 

592  *  ^  1  , 

generally,  27,  31  et  seq. 
implied,  472  et  seq. 
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POWEKS  OE  VOUFASY— continued. 
lend  money  |  509] 

Money-lenders  Act,  1900... 527,  528 
mortgage,  472 

paid-up  shares,  to  issue,  64  et  seq. 
partnership,  to  enter  into,  507 
sell  undertaking,  510 
ultra  and  inirri  nirrs,  notes  of  decided  eases,  465— 4fi9 

POWEES  OF  DIRECTORS,  709  ct  seq.,  746  ef  srq. 
control  by  general  meetings,  when,  747 
general  [746]  and  notes 

construction  of  clause  in  articles,    746,   747 
only  as  a  board  duly  convened,  740 
specific  [747]  and  notes 
without  meeting— article  [744]  and  note 

PRE-EMPTION, 

compulsory  sale  of  shares  to  other  members  [692  et  seq.]  and  notes 

PREFERENCE, 

fraudulent,  in  winding-up,  sect.  210  of  Act  of  1908,  App.,  1579 

PREFERENCE  SHARES, 

agreement  to  fund  arrears  of  dividend  on  [404] 
agreement  to  satisfy  dividends  by  debenture  stock  [407] 
alteration  of  rights  of  holders  of,  479  et  seq.  [490  I,  575,  576  |  579—5861 
817,  818  L        J  ,  1  J^ 

limits  on,  639,  640 
under  articles,  818 

under  memorandum   of  association,   479    et   seq. 
altering  articles,  as  to,  637 
arrears  of  dividend  in  winding-up  [580] 

meaning  of  term,  817 
articles,  as  to,  812  et  seq.  [820  et  seq.] 
authority  to  create,  on  increase  of  capital  (articles)  I  683] 
cancellation  of,  1258  x 

arrears  of  dividend  on  reduction  of  capital  (s.  120)  1 1507    1514  I 
certificate  of  [1144]  x-         v  l  -  i 

clauses  as  to.  in  memorandum  of  association  [578]  et  seq. 

efl:'ect  of,  480  et  seq. 
conversion  into  ordinary, 
clauses  as  to  [824,  825] 
resolutions  as  to  [1110] 
conversion  of,  into  stock  [1114] 

conversion  of  ordinary  into,  with  new  ordinary,  resolution  for  [1112T 
conversion  of  shares  into  [1114] 

cumulative,  clauses  in  memorandum  of  association  as  to  [578  et  scq.\ 
cumulative,  clauses  in  articles  as  to  [820  et  seq.] 
definition  of  rights  in  memorandum,  480  et  seq.,  575,  576 
difl'erent  kinds  of,  576  et  seq.,  812  et  seq. 

distribution  of  surplus  assets  to  holders  in  windiiig-up,  784 — 787 
provision  in  articles  [783,  785,  820]  and  notes 

in  memorandum  of  association  [578  et  se(f.] 
dividend  clause,  as  to  form  of,  576,  577  [763,  761] 
dividend  free  from  income  tax,  765 
dividend,  cumulative  or  not,  576,  577 
dividend,  cumulative,  rights  as  regards,  in  winding-up  [578]   784,  817, 

843 
dividend  in  prejudice  of,  writ  to  restrain  [1355  | 

examples  of  divisions  of  capital   [578  et  seq.,  820  et  seq.]  and  notes 
fixed  dividend  and  pai-i  passu  participation  in  surplus  [579,  822  et  se(t.^ 
funding  certificate  [406]  J.         l  i  j 
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PKEFEEEXCE    SHARES— contimced. 
further,  resolution  empowering  [1108] 
guaranteed,  article  as  to  [823] 
injunction  stopping  issue  of  [1408]  and  note 
judgment  declaring  rights  of  [1409] 
memorandum  of  association  as  to  [578  et  seq.'] 
memorandum  and  articles  silent  as  to,  576,  1105 
modification  clause,  effect  of,  576 

clause  in  articles  as  to  [685]  and  notes 

slauses  in  memorandimi  [579  et  seq. J 
uon-cumulative, 

clause  as  to,  in  memorandum  of  association  [579] 

notes  as  to,  577,  813 
not  carry  greater  than  fixed  dividend  unless  otherwise  expressed,  814 
notes  as  to,  480,  575  et  seq.,  812  et  seq. 
pari  passu  new  shares,  818 

order  restraining  issue  of  pari  passu  shares  [1408]  and  note 

resolution  as  to  [1108]  and  note 
power  to  alter  rights  of,  479  et  seq.  [490],  575,  576  [579—586],  817,  818 
power  to  create,  when  it  exists,  575,  576 
V-^preferential  as  to  capital  only  where  express  provision,  577,  816 

dividends  in  winding-up,  prima  facie  payable  only  out  of  profits,  817 
pre-preference,  818 

profits  after  100  per  cent,  on  ordinary,  clause  as  to  [585] 
questions  arising  as  to  rights  to  be  attached,  812 — 819 
reconstruction  for  purpose  of  issuing,  with  priority  over  existing,  1435 
reduction  of  capital  as  affecting,  1258,  1263 
reserve,  how  dividends  affected  by  carrying  to,  754,  755,  813 
resolution  for  issue  [1106  et  seq.'] 

restrictions  on  voting  of  holders  of — article  as  to  [703],  815 
right  to  extra  dividend  out  of  surplus  profits,  where,  814 
rights  commonly  attached  considered  in  detail,  812  et  seq. 
rights  to  cumulative  dividend  established  [1409] 
second,  819 

resolution  for  issue  [1109] 
special  resolution  giving  power  to  create,  1106 
special  rights,  II.  share  to  be  treated  as  five  II.  shares  [581] 
statement  as  to,  in  articles  of  association,  575,  576 
statement  as  to,  in  memorandum  of  association,  480  et  seq. 
subscriber  for,  may  agree  to  take  ordinary,  485 

subscription  for,  proper  mode  when  not  mentioned  in  memorandum,  485 
nlt7-a  vires  declaration  as  to  dividend,  writ  to  restrain  payment  [1355] 
voting  as  regards,  815 
when  issuable,  1105,  1106 

whether  dividend  ranks  before  reserve,  754,  755,  813 
winding-up,  arrears  of  dividend  [580],  784,  817 
winding-up,  on,  articles  as  to  [843] 

PREFERENTIAL  PAYMENTS, 

in  winding-up.  Act  of  1908,  App.,  1578,  1579 

PREFERENTIAL  RIGHTS, 

on  shares,  576  et  seq.,  812  et  seq. 

PREFERRED  ORDINARY  SHARES,  819  [821] 

PRELIMINARY  CONTRACT,  147  et  seq.,  321  et  seq. 
adoption  of,  321   et  seq.   [643]    (articles) 
adoption  and  benefit  of,  cases  as  to  difficulty  in  proving,  144  et  seq., 

147  el  seq. 
article  referring  to  [643]  and  notes 
direction  in  articles  for  execution,  &c.  of,  148 
different  modes  of  effecting,  324  et  seq. 
promotion  of  companies,   147 
provisional,  when,  21,  22,  147 
ratification  of,  321   et  seq. 
referred  to  in  memorandum  of  association  [504] 


INDEX.  1793 

PRELIMINARY  EXPENSES, 

agreements  as  to, 

promoters,  by  [153,  154,  156] 

vendor  to  company,  by  [361  and  note,  385] 
article  as  to  paying-  [748]  and  note 
company's  non-liability  for,  748 
directors  empowered  to  pay  (articles)  [748] 
misfeasance  by  improper   payment  of,   748 

promoters'  agreement  to  contribute  to  fund  for  [153,  154,  156] 
promoters'  remuneration,  129,  130,  148  [748]  and  note,  [838]  and  note 
promoters'  right  of  action  for,  139,  748,  839 
statement  as  to,  in  prospectus   (Companies  Act,   1908)... 171 
syndicate  formed  to  pay  [157] 

PREMIUM, 

allotment  of  shares  at,  286  [646]  and  notes 

carried  to  reserve  as  if  profits,  286 

company  whether  bound  to  offer  at,  if  high  in  market,  286,  647 

fictitious,  on  shares,  150,  151 

offer  of  shares  at,  280  [1053] 

power  to  issue  shares  at  [646]  and  notes 

resolution  so  to  issue  [1104] 
underwriting  payment  out  of,  286 

PREPARATION, 

memorandum   and   articles   of   association,   3,    4 

PRE-PREFERENCE  SHARES,  818 

m 

PRESENTS, 

directors,  to,  judgment  to  refund  [1401] 

PRESUMPTION  OF  REGULARITY, 

dealings  with  company,  79 — 81  [743]  and  notes,  761 
proceedings  of  directors,  743 

PRICE, 

of  goods,  wlien  fixed  minimum  declared  illegal,  116 
proper,  for  purchase  by  company,  130 

PRIOR  LIEN  DEBENTURES, 

agreement  allowing  creation  of  [410] 

PRIORITIES, 

floating  charge,  where   receiver   appointed,   1556    (Act) 
shares,  as  to,  with  regard  to  lien  clauses,  662  et  seq. 

PRIVATE  ACTS,  1520 

PRIVATE  COMPANIES,  3,  909  et  seq.,  1560  (Act) 
accounts  and  audit  [996,  997] 
Act  of  1908,  effect  of,  910--912 
advantages  of,  911  et  seq.,  920  et  seq. 

admission  of  new  members,  925 

as  regards  admission  of  employes  to  share  profits,  926 

bankruptcy,  922 

borrowing  facilities,  915 

contracts,  924 

government,   927 

death,  920 

death  duties,  927 

Finance  Act,  1894... 927 

holding  of  property,  923 

lunacy,  923 
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PRIVATE  COMPANIES— fo//^/;^v?rrf. 
advantages  of — contUmed. 

retirement  from  business,  925 

sale,  mortgage,  and  settlement  of  shares,  925 

simplicity  of  arrangement,  927 

sleeping  partner  facilities,  91i 
alfidavit  in  support  of  summons  for  conversion   [1006,   1008 j 
agreements,  conversion  of  partnership  business  [955,  956] 

subject  to  Court's  sanction  [  1004  ] 
agreement  for  sale  of  busine-;s  to  |  956  | 
allotment  of  shares, 

may  be  made  immediately  after  registration  of  conipany,  51 

restrictions  on  [959 — 961 J  and  notes 

special  j)oints,  959 
annual  summaries  of,  624,  979 

application  for  registration  of,  statutory  declaration  required,  997 
arbitration  clause  in  articles  of,  as  to  fair  value  of  shares,  964 
articles  of  association  of,  958  et  seq. 

accounts,  as  to  [996]  and  notes 

administrators,  as  to  shares  of,  969    |  970  | 

allotment  of  shares,  960   [960,  961] 

audit  of  accounts  [997] 

competition  by  retiring  members   [977  | 

comjjulsory  retirement  (970  et  >icq.\   and  notes 

conversion  of  shares  into  other  classes"  [978] 

deed    of    covenant    to    make   clauses    in,    unalterable,    article   as    to 
[962]    and    note 

directors'  attention  to  business  [993] 

directors'  proceedings  [993 — 996] 

directors'  proxies   [995]  * 

directors  may   be   appointed    by   will   trustees    [990] 

executors'  shares,  969   [970  | 

fair  value  of  shares   |  964.  966  |   and  notes 

forfeiture,  977   [977] 

in  case  of  competing  member  [977] 

founders'  powers  as  regards  directorate,  981    [982  et  scq.'\ 

governing  directors   [982   et  seq.\ 

instruction  by  company  of  founders'  sons  [993] 

introductory  note  to  [960] 

lien  of  company  on  shares,  976,  977 

managing  director  [991] 

notes    on,    958    et    spq. 

option  clauses  for  founder  to  purchase  shares  [972,  973] 

overriding  powers  of  two-thirds  majority  [977,  978] 

permanent  directors  |  986,  990] 

permanent 'governing   directors    [982    et   seq.^ 

preferential  offers  of  shares   [967,  968] 

refusing  to  register  transfer,  power  of  [965] 

rotation  of  directors  [993] 

special    points,   959 

transfer  of  shares,  962    [962   et  •'■yv/.] 

transmission,  969  [^970  [ 

votes  of  members,  restrictions  as  to   [980,  981] 
bankru})t   siiarcholdei-,   679 
board  meetings, 

control  of  other  directors  by  permanent  directors   [982 — 985.  087, 
994] 

proxies    [995] 

voting  in  accordance  with  shares  held   [993] 
borrowing  by,  915,  980 
capital  of,  958 

eases  decided  as  to,  939  et  sei/. 
cases  where  formation  of,  advisable,  928   et  seq. 
circular  announcing  conversion  of  business  into  [938] 
combination  of  concerns,  917 
commencement  of  business  by,  20,  21,  332   (contracts  before),  646 

restrictions  in  sect.  87  of  Act  not  to  apply  to,  21 
competing  concern, 

forfeiture  of  shares  where  member  interested  in  [977] 
compulsory  retirement  in  case  of  [970  et  seq.\  and  notes 
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consideration  for  shares  in,  enquiry  into,  94o 

contracts  entered  into  before  commencement  of  business,  232 

conversion  of  business  into,  912 

affidavits  in  support   1 1006,   1008] 

applications   to   Court   in   respect   of,    1003    at   seq. 

inducements,  912  ef  seq. 

orders  of  Court   [1010,   1012— 1015J 

originating   summons    [1004 — 1006  | 

power  of  attorney  as  to  [1168] 

procedure,    934    ct    seq. 

projiosal  taken  into  Chambers  for   [1011  ] 

provisional  agreement  for,   1003   [1004] 

trttstees  and  executors.  Court's  jurisdiction,  951 
conversion  of  ordinary  into  preference  shares  and  vice  versa   [978] 
Court's   sanction   to   conversion   into,   951,    1003   et  seq. 
customers'  participation  in  profits,  918 
death  duties,  as   regards,  927 

debentures  and  debenture  stock,  issue  of,  by,  911,  915 
deed  of  covenant  to  be  executed  by  members  for  unalterability  of  speci- 
fied clauses  in  articles  [  962  j  and  note 
*       deeds  of  settlement,  constitution  by,  1001 
definition  of  term  in  sect.  121  of  Act,  910 
directors  of,  919,  981    el  seq.   and   forms 

remuneration  [983.  986] 
distinction    from    public,   909    et   seq. 
dividends  limited  as  regards  C  shares  [996  | 
employes  dismissed  [970] 
employes  sharing  profits  in,  926 

fair  value  of  shares,  liow  ascertained  [964,  966]  and  notes 
Finance  Act.  in  relation  to,  927 
forfeiture  of  shares,  977  [977] 
formation  of,  912  et  seq.,  934  et  seq. 
founders  to  act  as  and  appoint  directors  [986  rf  seq.^ 
founders'  option  to  purchase  shares  [972,  973  | 
fraudulent,  946  et  seq. 
further  capital,  915 

governing  director  of,  982  [982  et  seq.^ 
guarantee,  limited  by,  938  ^ 

independent  executive,  rule  as  to  providing  does  not  applv  to,  134 — 136, 
945 

provisions  in  articles  against  objections  on  account  of  no,  644  et  seq. 
inducements  to  conversion,  912  et  seq. 
introductory  notes,  909  el  seq. 
law  as  to.  linder  Act  of  1908... 910— 912 
leading  cases  in  relation  to,  939  et  seq. 
lieu  on  shares.  976 
life  directors  of  [982  et  xeq.] 

majority  of  shareholders  inve-:ted  with  special  powers  [977,  978] 
managing  director  [991] 
nicaning  of,  909  et  seq. 
meetings  (article),  980,  997 
memorandum  of  association  of,  957,  958 
iLinimum  number  of  members,  492,  1527  (Act) 
minutes  of  directors'  meetings  [998 — 1001] 
must  conform  to  the  Acts,  911 
name  of,  958 

notice  oi  conversion — form  of  circular  |  938  \ 
one-man  company,  28,  940,  946,  954 
partnershiji  contrasted  with,  912  et  seq. 
permanent  directors  of  [982  et  seq.,  986,  990] 
powers  in  wills  to  convert  business  into,  1002  [1002] 
preferential  offer  of  shares  [967,  968] 
privileges  of,  911 

pioceedings  of  directors   [993   et  seq.] 
proxies  made  irrevocable  [981] 
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proxies  ot  directors  at  their  meetings  [993 — 995] 

registration  of,  997 

requisitior.  for  general  meeting  of,  980 

restrictions  on  transfer  [962  et  seq.~\  and  notes 

retain  their  character  notwithstanding  breach  of  sect.  121  of  Act,  910, 

959 
rule  as  to  independent  executive  not  applicable  to,  134 — 136,  915 
rule ;  as  to  promoters'  profits  do  not  apply  to,  135 
sects    72.  85,  87  of  Act  of  1908  not  applicable  to,  6,  10,  21 
single  ship  companies — advantages,  929 
small  number  of  members,  legality,  943 
son  of  director  to  be  instructed  in  the  business  [993] 
stamp  duty  on  sale  to,  937 

stateinent  in  lieu  of  prospectus  (not  required),  262 
statutory  ana  other  meetings,  997 
steps  in  formation  of,  912  et  seq.,  934  et  seq. 
summons  and  orders  for  conversion  [1004  et  seq.,  1006,  1010] 
su^^iving  members  to  buy  shares  of  deceased  [973,  974] 
syndicates  [157],  158—160 
tied-housc  system,  with  regard  to,  916 
transfer  of  assets  to,  when  act  of  bankruptcy,  946 — 948 
tiansfer  of  shares,  restrictions  on  [962  et  »eq.~\  and  notes 
tiusteei  of  will  may  appoint  directors  [1003] 
trustees'  power  to  convert  business,  1002  [1002] 
unalterable  clauses  in  articles,  provision  in  articles  for  deed  of  covenant 

[962]  and  note 
utilisation  of  business  capacity,  917 
votes  of  members,  restrictions  [980,  981] 
will  giving  power  to  convert  business  into  [1002]  and  notes 

investment   clause    in,    whether    authorize   shares    in    reconstructed 
company,  952 
with  view  to  subsequent  public  conversion,  918 

PEIVll.EGES, 

companies  under  Act  of  1908... 31  et  seq. 

PEOBATE, 

colonial,  678 

deceased  shareholder  domiciled  abroad,  678 
production  of,  as  regards  shares,  678 

PROCEEDINGS, 

article  giving  directors  power  to  take,  &c.  [751] 

general  meetings,  articles  as  to  [689  et  seq.'] 

internal,  of  a  company,  presumption  of  regularity,  79  et  seq.  [743]  and 

notes,  761 
minutes  of  (articles)  [745]  and  notes 
use  of  company's  name  in,  rule  in  Foss  v.  Harbottlp,  1357  et  seq. 

PROCESS, 

service  of, 

in  licjuidation   (where  member  out  of  jurisdiction)   [781,  782]  and 

note 
on  Irish  company,  85 
on  Scotch  company,  85 

PRODUCTS  OF  COMPANY, 

power  to  advertise  (object  clause)  [512] 

PROFESSION, 

meaning  of.  in  sect.  84  (1)  of  1908,  reproducing  Directors'  Liability  Act, 
1890... 219 

PROFESSIONAL  PROMOTERS,  127 

PROFIT, 

companies  not  formed  For.  memorandum  of  as-iociation  of  [495] 
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PEOFITS, 

accumulated,  payment  of  capital  out  of,  1258,  1259,  1262  [1273]  App., 

1536 
accumulated,  return  of,  resolution  [1124] 

Act  of  1908,  s.  -10... 1536 
agent's  commission,  443 

agreement  as  to  paying  debenture  interest  only  out  of  [410] 
appropriation  for  dividend  (article)   [763  ct  seq.^  and  notes 
article  authorizing  percentages  out  of  [753]  and  notes 
"  arising  from  the  business," 

views  of  Fletcher  Moulton,  L.  J.,  as  to  meaning  and  estimation  of, 
868 
ascertainment  of, 

clauses  in  articles  [840,  841] 

comments  of  House  of  Lords,  899 

double  account,  889  et  seq. 

fixed  capital,  wliat  is,  883  et  seq. 

lost  capital  written  down,  876,  887,  888 

single  account,  875  et  seq. 

special  articles  as  to  [839 — 841] 

system  propounded   {Re  Lee  v.  Neuchatel  Company),  890 
{Re  J'enier  v.   General  and  Commercial  Compani/),  893 

views  of  Court  of  Appeal,  894 
auditors'  duties  as  to,  775  et  seq.,  904 — 907 
"available  for  dividends"  (this  allows  for  reserve),  765 
capitalisation  of,  on  sale  of  business  to  a  company,  356 

bonus  dividends  [413],  1062  [1063,  1112] 

resolution  as  to  [1063,  1112] 

where  purchased  by,  as  part  of  a  business  sold  to  company,  356 
carrying  forward,  766 

without  carrying  to  reserve,  755 
circulating  capital,  what  is,  884  et  seq. 
classes  of  shares,  clauses  as  to  [578  et  seq.,  820  et  seq.~\ 
commission,  on,  432  [439,  440],  725,  727,  728  [832,  833] 
company's  implied  power  to  reserve,  866 
contracts  by  promoters  as  to,  133  et  seq. 
definition  (special)  in  articles  [839 — 841] 
directors'  accountability  for,  732,  733 
directors'  disqualification  by  receipt  of,  73X 
directors'  remuneration,  725,  727,  728 

disclosure  to  directors  by  promoters  making,  129  et  seq.,  141,  142 
distribution  in  reduction  of  paid-up  capital,  1536  (Act) 
dividends  out  of, 

articles  [763  et  seq.]  and  notes 

leading  cases  as  to,  857  rt  seq. 

preference  shares  in  winding-up,  prima  facie  payable  only,  817 

reserve  fund  [754]  and  notes 
double  account  system,  889  et  seq. 
employes,  remuneration  of,  by  share  of,  432,  443 

employment  of  accountants  and  auditors,  as  to,  775  et  seq.,  904 — 907 
fiduciary  position,  as  to  promotcrship,  131  et  seq.,  136  et  seq. 
guarantee  of  [363  |  and  notes 

how  ascertained  [840,  841],  839—841,  875  et  seq.,  890—894 
income  tax,  estimation  of,  with  regard  to,  87  et  seq. 
Lee  V.  Neuchatel  Company,  system  of  ascertaining,  890,  895 
manager,  remuneration  of,  by  [431,  432,  439,  440] 
opinions  of  counsel  as  to  mode  of  ascertaining,  907,  908 
past,  reserved  to  vendor  on  sale  of  business  to  company  [356] 
paying   capital   out  of,   on   reduction    [1124],    1258,    1259,    1262—1264, 

App.,  1536 
promoters,  of,  129  et  seq.,  141  et  seq. 

accountability,  133  et  seq.,  143  et  seq. 

whether  amount  must  be  disclosed,  145 
reconstruction,  on,  clauses  as  to  [1465] 
reserve  fund  (articles)   [754]  and  notes 
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review  of  systems  as  to,  901  et  seq. 

secret,  promoter  cannot  retain,  133,  142  et  seq. 

secret,  writ  of  summons  as  to  [1352] 

'■  single  account  system,"  875  et  seq. 

systems  as  to,  review  of,  901  et  seq. 

(C.  A.  in  Lee  v.  Neiichatel  Co.),  890  et  seq. 

(C.  A.  in  Verner  v.  General,  c?'c.  Co.),  893  et  seq. 
underwriting,  commission  out  of,  286 

undivided,  and  reserve  fund,  rights  to,  in  winding-up,  784  '     , 

where  only  on  particular  asset,  765 

PEOFIT-SHARIXG  SCHEMES, 

bcneiit  of  employes,  for,  1017   [1027  et  seq.^ 

PRO  HAC  VICE, 
promoters,  127 

PEOMISSOEY  NOTES,  &c.,  509,  752 

acceptance,  indorsement  on  issue  by  a  company,  1159 

authentication  (articles)  [760] 

company's  powers  as  to,  509 

enforcement  against  father  who  is  guarantor  of  infant  son,  1197 

execution   [752]   and  note 

object  clause  in  memorandum  [509] 

power  in  articles  [752] 

provisions  of  Act  of  1908...  1545 

PEOMOTEES,  121  et  seq. 

accountable  to  company  for  secret  profits,  133,  142  ci  srq. 
action  by  company  against, 

judgment  setting  aside  sale^  by  [1397 — 1400]  and  notes 
action  of  deceit  against,  202  et  seq.  [1350,  1352]  and  notes 
adoption  by  company  and  taking  benefit  of  acts  of,  147,  838,  839 
after  incorporation  of  company,  their  status  may  continue,  133 
agents  or  servants  of  others,  may  be  liable  as,  126 

but  are  not  necessarily,  126 
agreements  as  to  preliminary  expenses  [153,  154,  156] 
agreement  to  indemnify  as  to  directors'  qualification  shares,  722 
agreement  to  sell  concession  to  [154] 
agreements  by  and  with  [153  et  seq.l 
allowances  made  to,  138 
assessment  of  damages  against,   in  winding-up    (Act  of   1908,  s.   215), 

App.,  1581 
attention  of,  to  memorandum  and  articles,  128,  130 
bankruptcy  of,  140 
breach  of  duties  of,  137 
<;ases  as  to,  121  et  seq. 

claims  against,  barred  by  lapse  of  time,  140 
•classes  of,  127 

(commencement  of  fiduciary  relationshij),   131 
commencement  of  promotion,  131 
company  as^  of  other  companies,  127,  139 

liabilities  of,  526 

liability  for  directors'  acts  as,  36,  139,  149,  150 

object  clauses  [508,  530] 
•f'OiJijiany  liable  for  acts  of  directors  as,  36,  139,  149,  150 
fonipaiiy  liable  for  having  directors  as,  139 
compensation  to,  for  services  before  formation,  148 
■conspiracy  by,  150 
■constructive  trustees,  are,  141 
contracts  for  profit  by,  139 

witli  agent  for  company  before  registration,  322 
contriburion   /»^t  so,  riglit  to,   149,  788 

c()-l)romcters,  liberty  for  vendor  to  remunerate  his,  362  [366]  and  note 
criminal  liability  of,  150,  151,  235 
damages  against,  provable  in  bankruptcy  of,  140 
•death  of,  effect  of,  on  actions  for  deseifc,  kc,  142 
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definition  of,  121,  125,  126  ^    o  •     j.-    \   <.    4^  iQny\     loi 

in  late  Directors'  Liability  Act  (now  .se;-t.  84  ot  Act  ot  1908)... 121, 

App.,  1548 
direetors  provided  bj-,  128 
disbursements   by,   138 
disclosure  by,  129,  133—138,   141— 14b 

amount  of  profit,  of,  145,  146 

how   made,    136,    141—146,    239    et   -sw/. 

must  be  real,  136  ,        ,    , ,  oon 

must  be  to  all  contemplating   shareholders,   2-39 

notice  in  prospectus,   143,   167    et  seq.,   183 

notice  to  directors,  by,  134  pt  seq.,  141—146 

notice  to  shareholders,  136,  142,  239,  241 

of  what  to  be  made,   134  et  seq. 

profit,  of,  129  et  seq.,  137  et  seq.,  143  et  seq.,  171,  241,  25o 

under  Act  of  1908... 146,  1546,   1547 

duties  of,  133  ct  seq. 

examples  of  persons  held  liable  as,   124  et  seq. 
fiduciary  position  towards  company  of,  131   et  seq. 
clause  of   protection   [362  J    and   note 
commencement  of,   131 
consequences   of,    133 

private  company,  does  not  apply  to,  135 
termination   of,    183 
fraud  or  undue  influence  of,  138  ct  xrq. 
functions  of,  128 
hints  to,  152 

illeaitimate  gains  by,  133  ol  seq.,  137  et  seq. 

improper  sal?  to  company  by,  order  setting  aside  [1397,  1399]  and  notes 
inability  to  resell  at  profit,  when,  133  et  seq. 
independent  executive,  duty  to  provide,  134  et  seq. ^ 
not  necessary  where  all  members  cognizant,  135 
private  companies,   rule   not   applicable    to,    135 
what  constitutes,   134  _ 

independent  executive  of  private  company  in  case  ot.   J3o 
interest  on  sums  improperly  received  by.  142 

rate  of,   142  ^ 

joint  liability  of,  149,  150 
liability  of.  in  action  for  deceit,  202 

liabilitv  to  have  fraudulent  contract  set  aside,  1398—1400 
liability  under  sect.  84  of  Act  of  1908   (late  Directors'  Liabdity  Act), 

208   et  spq.,   App.,   1547,    1548 
liability  where  rescission  impo.ssible,  138 
limitation  of  time  as  regards  claims  against,  140 

Trustee  Act,  1888,  cannot  be  relied  on  as  a  detencc,  140 
making  a  market,  danger  of,   150 
making   profits,  disclosure  of   facts,    143 
matters  to  be  determined  by,  128,  129 
meaning   of   term,    121,    125,    126 
nominees  put  forward  by,  no  protection,   138 
not  necessarily  partners,   149 
object  clause  as  to  company  being  [508,  530] 
obligations  to  company,  133  ct  seq. 
obtaining  improper  Stock  Exchange  quotations,  150 
occasional,  127 

order  against,  to  refund  illegal  profit  [1403] 
orders  setting  aside  contracts  [1397  et  .vr/.]  and  notes 
ostensible  vendors  to  company,  138 
partners,  not  necessarily,  149 
payment  for  services  of,  129,   148 

to  be  referred  to  in  prospectus,   171 
power  of  attorney  to   promote   company   in  England   [1170] 
precautions  as  regards  liability  under  sect.  84  of  1908   (late  Directors 
Liability  Act,  1890),  222—224 
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preliminary  contracts  affecting  companj^  147 

as  to  binding  company  by,  147 
preliminary    expenses    improperly    paid    by,    715 

preliminary  expenses  only  recoverable  where  a  contract,  139,  361,  839 
present  ot  shares  to  directors,  714,  715,  722 

order  for  directors  to  pay  value  to  company  [1401]  and  notes 
professional,   127 
profits  of,  129,  130,  138 

concealed,    133 

disclosure  of  amount  of,  145 

from  re-sale,  137 

judgment  to  refund  illegal   [14031 

shares    in,    139 

usual  modes  of  making,  129,  130 

pro  hdc  vice,   127 

promotership,  commencement  of,  131 

occasional,    127 

professional,  127 

question   of   fact   not   law,    is   a,   126 

termination  of,   133 
prospectus, 

duties  as  to,   128,   165   et   seq. 

liability   in  respect  of,    134,    146,   208 

when  company  bound   bj',   183    et  seq. 
protection  of,  by  disclosure  and  provisions  in  articles,  &c.,  645,  646 
purchase  by,  and  resale  to  company,  129  et  spq. 
qualification  shares  provided  by,   714,   715,   722 
rate  of  interest  charged  against,   142 
recommendations  to  intending,  152 
registration  fees  only  recoverable  where  a  contract,  139 
remedies  against,  136 — 138 
remuneration  of,  129,  130  [838]  and  note 

by    vendors,    362 

for  services  adopted  by  company,  148 

option  to  call  for  shares,  131 

persons  assisting  them  (object  clause)   [509] 

provision  in  articles  [838]  and  notes 
re-selling  to  company  at  profit,  137  et  seq.,  144,  145 
rigging  a  market,  150 
right  to  rescission  as  affecting,  137 
right  to  sue  company  for  preliminary  expenses,  articles  cannot  confer, 

748 
rights  and  liabilities  inter  se,  149,  150 
rights  of,  against  company,  748 
sale  by,  to  company,  obligations,  137  et  seq. 
sale  by,  to  company,  set  aside  orders  [1397,  1399]  and  notes 
secret  profits,  accountable  for,  137  et  seq.,  144  et  seq. 

allowances  made   on  estimating,    138 

interest   on,    142 

whether  amount  must  be  disclosed,   145,   146 

writ  to  recover  [1352] 

and  judgments   [1397,  1399,  1403] 
selection  of  directors  by,  128 
servants,  when  not,  126 
services  rendered  by  one  or  more  to  others,  as  to,  149 

remuneration  for,  149 
shares  improperly  received,  ordered  to  account  for  value  of  [1401]  and 

note 
statements  as  to,  in  prospectus,  171,  173,  174 
status,  a  question  of  fact,  124  et  seq. 
statute  of  limitations,  140,  141 

syndicate,  agreement  for  purchase  and  resale  of  mines  [157] 
syndicate  for  promoting,  roTristered  as  a  private  company,  158 — 160 
termination  of  promotion,  133 
underwriting   by,   116 
undue  influence  by,  138 
vendor  to  pay  them,  clause  as  to  [366]  and  note 
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PROMOTERS— PO»f(»Me<?. 

vendors  of  company  when,  125 
who  are,  125 

a  question  of  fact,  126 

PROMOTION,  .       ,„,     , 

examples  of,  of  companies,  124  ^^  seq. 
other  companies  (object  clauses)  [508,  5*iOJ 

PT?nOF 

bankruptcy,  in,  and  effect  of,  655   (calls) 
calls  for,  administration  action,  m,  bSS 

PROPERTY  OF  COMPANY, 

company's  title  to,  27 

consideration  for  shares,  as,   60   et  seq. 

dealings  with  (objects)  [512] 

distribution  in  specie  [514]  and  notes 

execution  on,  43  .       i-  j    ^7o 

power  of  company  over,  Y^.^^.n^P^'.nsl 

power  to   acquire    (objects)    [506—508] 

power  to  deal  with  (object  clause)   [512] 

wasting,  mode  of  ascertaming  profits,  876  et  seq.,  892  et  seq. 

^''TnTambers,  for  conversion  of   business  ix^to  private  company   [1011] 
in  writing  accepted   orally,   335—337,    1184,    11»5 

whet  bindfn7^Aotwithstanding  Statute  of  Frauds,  335-337,  1184, 
1185 

PROSECUTION.      See  Part  II.,   Chap.    XLV 

costs  of,  when  company  may  or  not  pay,  466,  4by 

^"^ir:!:  v^ent  of  costs  of,  when,  469;   when  not,  469 

PROSPECTING,  .  P^,-, 

agreement  granting  option  of  purchase  [4S4] 
object  clauses  [528,  529,  oo4] 

PROSPECTUS,  165  et  seq. 

Act  of  1908,  how  tar  it  applies  to,  25b 

abridged,  and  advertised,  258 

adoption  by  company,  responsibility,   184 

advc-rtisement  as  to,  174  [258]  and  note 

ambiguous  statements  in,  189 

amendment  of,  by  circular,  244 

ninilication  for  shares  under  [257]  and  note 

attending,\c.  at  meetings,  waiver  of  right  to  rescind,  200 

^udftf  rSments  as  to,  173  [248]  and  note 

belief  stated  in,  187  .         ^    ■  i    ion 

when  directors'  belief  is  immaterial,  IJO 
care  in  framing,   165,  189 

careless  language  in,  189  .    «i   „*  tlio  Act    175    178 

circular  where  not  subject  to  sect    81  ot  th^  ^ct,  ilo,  i/o 
circulars  disclosing   misrepresentations   in,   244 
company's  responsibility,  184 

consent  by  director  to  be  named  m,  6  et  seq.  [607] 
construction  of  statements,  187  et  seq. 

must  be  a  reasonable  one,  189 

rS^Ltdf :?C^S^Sre^ation,  .c.   in,  when  voidable,  196 
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contracts  to  be  specified  in,  171  et  seq.,  227,  228,  254 

under  sect.   38  of   1867... 226;    what  held  material,  227   et  seq. 

under  sect.   81   of  Companies   Act,   1908.. .171    et  seq. 
non-disclosure,  but  notice  of,  230 
notice  of,  235,  239  et  seq. 
not  to  be  varied  before  statutory  meeting,  181 
variation  of  [324] 
waiver  clause  as  to,  useless,  174 
copy  translation  for  circulation  in  foreign  country,  256 
course  of  preparation,  165 
criminal  liability,  150,  151,  235 

under  sect.  81  of  Act  of  1908... 235— 238 
damages  for  misstatements,  &c.  in,  183,  205  [1350] 

measure  of,  where  fraudulent  inducement  to  take  shares,  207,  1350 
date  of,  181 

death  of  person  defrauded  by,  207 

debentures,  statement  as  to,  issued,   or  agreed  to  be,  171 
deceit,  action  for,  202  et  seq.,  207 

bankruptcy  of  defendant,  207 

damages,  183,  205,  1350 

death  of  defendant,  207 

fraud  must  be  established  in,  205,  207 

limitation,   206 

material  facts  to  be  shown,  205 

proof  required  in,  202 — 204 

subscriber   shown   to   be   influenced,    205 
defences  to  actions  for  rescission  for  misrepresentation  or  non-disclosure 

in  [1373,  1378] 
definition  of,  in  Act  of  1908... 247 
directors, 

cognizance  of  matters  not  disclosed   in,    177 

consent  to  be  named  in,  6  et  seq.   [607] 

interests  of,  statements  as  to,    173,   253 

liability  in  respect  of,  175  et  seq. 

naming  and  describing  in,  6,   168,  248 

requirements    of   Act   of    1908. ..6    et   seq. 

statements  as  to,  in,  168,  173,  248 

warning   to,  242 
Directors'  Liability  Act,  1890   (repealed),  but  replaced  by  sect.   84  of 
1908... 208  et  seq. 

companies   formed  under   Act  of    1908,   application  of   tlie  section 
only  to,  209 

contributions    and    indemnity,    209,    226 

persons  liable  under,  208,  210 

what  are  "  reasonable  grounds,"   217 

what  defendant  has  to  prove,  215 

what  effect  has  death  or  bankruptcy,  222 

what  is  a  "  statement,"  211,  214 

what  period  of  limitation,  219 

what  liability  imposed,  215 

what  plaintiff  must  prove,  213,  214 

what  precautions  directors  and  promoters  must  take,  222 — 224 

who  is  an  expert,  218 

who  may  be  sued,  208,  210 

who  may  bring  action,  213 
disclosures  by,  129,  133—138,  141—146,  167  et  seq.,  239  et  seq. 

amount  of  profit,  of,  145 

how  to  be  made,  239  et  seq. 

must  be   real,    136 

must  be  to  all  contemplating  shareholders,  239 

offering  inspection  by,  143,  241,  242 

purchase-money,   of,   when    required,    170,    171 

sub-purchaser,  of,  170 

sub-underwriters,  of,  171 

underwriting,   as  to,  282,   288 
expectations  stated  in,  187 
filing  of,  179,  180 

foreign  country,  use  of  copy  translation  for  circulation  in,  256 
form  of  [247]  and  notes 
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founders'  shares  to  be  referred  to  in  public,  168 
framing,  care  to  be  taken,  165,  166,  182  et  seq.,  185 

golden  rule  to  be  observed  in,  185 
improperly,  danger  of,  189,  190 

points  to  be  observed  in,   166 
fully  paid,  shares  issued  or  agreed  to  be, 

statement  as  to,  169,  253 
function  or  oiSce  of,  204 

general  law  as  to  liabilitj'^  for,  preserved,  179,  183 
goodwill  to  be  referred  to  in,  170 

headings,  drafts  of,  for  underwriting  purposes  [318,  319]  and  note 
inconsistent  with  memorandum  and  articles,    196 
inspection  of  documents  offered  by,  143,  241,  242 
intention  stated  in,  187 
introductory  notes,  165  et  seq. 

forms    [247    et  seq.'\ 
issue  of,  167 

after  a  year  from  commencement  of  business,  9,  179 

before  incorporation,  184 

date  is,  prima  facie,  179,  181 

proof  of,  in  action  on  ground  of  misrepresentation,  184 
laches  by  allottee  of  shares,  197,  198 
legal  advice  as  to,  166 
legal  requirements  as  to,  irrespective  of  Act  of  1908... 183 — 185 

non-observance  of,  effect  of,  184,  185 
"  lessor  "  included  in  term  "  vendor  "  (sect.  81  of  Companies  Act,  1908) 

...173 
liability  of  promoters  in  respect  of,  134,  146,  208 

liability  as  to,  under  general  law,  preserved  by  Act  of  1908...  179,  183 
likelihood  of  person  to  be  misled,  as  to,  193,  194 
London  Stock  Exchange  Rules  (extracts),  265  et  seq. 
management  shares  to  be  referred  to  in,  168 

material  contracts,  examples  of,  under  sect.  38  of  Act  of  1867... 227,  228 
material  facts  to  be  stated  in,  185  et  seq. 
meaning  of,  in  Act  of  1908. ..167 
memorandum  of  association, 

set  out  in,  167 

statements  as  to,  167,  179  ^ 

minimum  subscription  to  be  named  in,  9  et  seq.,  168,  169  [252]  and  note 

application  of  sect.  81  to,  where  issued  abroad,  11 
misrepresentation  or  non-disclosure  in,  183  et  seq. 

acquiescence   by   allottee,   200,   201 

action  for,  what  allottee  must  prove  in,  184 

allottee's  right  to  rescind,  183,  189 

becoming  entitled  to,  after  issue  of,  before  incorporation,   196 
where  not  induced  by,   193,    194 

belief  as  to  matters  in,   194 

circulars  correcting,  244,  1073  [1073 — 1075] 

claims  and  defences  in  actions  for  rescission  [1372 — 1376]  and  notes 

contracts  voidable,  not  void,   196 

criminal  liability  of  directors  and  others,   150,  151,  235 

damages  for,  183,  205  [1350] 
measure  of,  207,  1350 

danger  of,  185—189 

deceit,  action  for,  202  et  seq.     See  Deceit. 

defence  to  action,  194,  195 

delay  in  bringing  action  for  rescission,  197 

directors'  belief  immaterial,  when,   190 

directors'    liability,    defences,    208,    215    et    seq. 

evidence   of,    190 

examples   of  material,    190 — 192 

examples  of  immaterial,  192,  193 

expectation,    as    to    matters    of,    187 

fact,  as  to  matters  of,  185,  187,  204,  205 
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misrepresentation  or  non-disclosure  in — continued. 

forfeiture,   effect  of,   198 

fraudulent,  remedy  for,  205,  206 

future  fact,  of,  whether  possible,  187,  188 

instances  where  held  insulBcient  for  relief,  192,  193 
sufficient,    190—192 

intention,  as  to  matters  of,  187 

law,  as  to  matters  of,  187 

liability  under  sect.  84  of  1908  (late  Directors"  Liability  Act,  1890) 
...208   et  seq. 

liability  of  third  party,  203 

loss,  when  sustained,  205 

non-disclosure,  204 

non-disclosure,  what  plaintiff  must  prove,  177 

non-disclosure,  where  already  notice,  230 

object   of   filing,    180 

orders  for  rescission  of  contracts  to  take  shares  [1395,  1396] 

presumption  that  subscriber  acted  on,    193,   194 

ratification  of  agents',  204 

rectification  of  register  for,  1389 

repudiation   of   shares,   effect   of    winding-up    on   right,    198 
effectual  or  insufficient,   199,  200    (examples) 

responsibility  of  company  for  agents'  acts,   184,  185 

result  of,  184 

rumours  as  to,  198 

shares  bought  on  faith  of,  202,  205 

silence   by,   205 

standing  by  with  knowledge  of,  197 

statements  of  claims  and  defences  in  actions  on  account  of  [1372,. 
1375—1382]    and  notes 

suspicion  only  as  to  truth  of  statement,  198 

third  party's  liability  for,  203 

voidability  of  contract,  196 

what  amounts  to,   185   et   seq.,   190 — -192    (cases) 

where  issued  before  incorporation,  196 
mistake  (honest)  of  fact,  178 

more  than  one  year  after  commencement  of  business,  issued,  9,  179 
newspaper,  advertisement  by,  174 
non-disclosure,   action   of   deceit  or   for    rescission,    183,   184,    189,    193. 

ei  seq.,  201,  202  Pt  xrq. 
non-disclosure,  examples  of,  190 — 193 

non-disclosure  in  actions  under  sect.  81  of  Act  of  1908... 204 
"  non-prospectus  "  company — statement  to  be  filed  in  lieu  of,  3 
notice  avoiding  allotments  under  [261] 
notice  of  contracts  referred  to  in,  and  offered  for  inspection,  143 

not  implied,  where  misstated,  196 
objects  of  company,  statement  of,  242 
obtaining  money  by  false  pretences,  238 
offer  of  inspection  of  documents  by,  143,  241,  242 
office  of,  204 

omissions  from,  significant,  182,  185  et  seq. 
opinion  stated  in,  187 

payments  to  promoters  to  be  stated  in,  171 
pleadings  in  action  for  breach  of  sect.  84  of  Act  of  1908... [1379,  1380] 

and  note 
points  to  be  observed  in  settling,  166 
precautions  to  be  taken  by  directors,  166,  243  et  seq. 
preliminary  expenses,  statement  as  to,  171 
preparation  and  publication  of,  165 
private  letters  recommending  shares  are  not,  180 
pron  otcrs, 

duties  of,  133  et  seq.,  138 

liability  in  respect  of,  138,  150,  151,  202,  208  et  seq.,  235 
notice  by  them  of  effect  of  the  prospectus,  144 
statements  in,  as  to,  171 
proof  of  issue  of,  184 

provisions  of  Act  of  1908  (s.  81)... 167  rt  seq.,  App. 
publication  of,  165,  181 
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reports,  as  to  stating,  195,  208,  21^,  ^id 
rPT^resentation  of  belief  or  opinion  in,  i»^ 

S?reS„Stion,  becoming  '»lf  ^'■'«,  ttJ^etctull.  183  .,  ..,.,  189, 
repudiation  for  misstatement,  &c.  m,  wnat  eu 
190,  199 
delay  in,  197,  198 
rescission  of  contract, 

acting  as  member,  200  ^    los 

action  brought  before  winding-up,  19» 
Telief  of  directors  in  truth  -  de  ence  to  aoi  on,  190 
conduct  affirming  contract,  19/'  If '2""' 
delay  in  taking  proceedings,  197,  i9» 
discovery  of  fact  of  misrepresentation,  201 
election,  as  to,  200,  201 
estoppel,  preventing  PJ««eedings    200 
forfeiture  of  shares,  effect  of,  198 
interest  on  money  recovered,  2U1 
laches,  effect  on,  197 

misrepresentation,  for  (general  law),  183  rt  .eq. 
onus  of  proof  in  respect  of  ,194 
oavino-  calls  or  receiving  dividends,  200 
?kad ings  in  action  for  [1372  et  seq.^  and  notes 
Repudiation  of  liability,  what  aj^nt^  ^o    l^g 
sellin-  or  transferring  shares,  effect  ot,  200 
subsequently  discovered  misrepresentation,  201 
what  sufficient  for,  190-192 
winding-up,  effect  of,  198  (examples),  199 
must  be  before,  198 

And  see  RESCISSION. 

xesolution  approving  [1 132] 
resolution  to  sign  and  file  [libOJ  ^ 

responsibilities  involved  by,  165 
responsibility  of  company,  184,  185 
responsibility  of  preparation,  185 
rumour  or  suspicion, 

shares  and  debentures,  simultaneous  offer  of,  21,  23 

signing  copy  of,  by  directors,  255 

skeleton  form  of  [247]  and  notes  ^    .   107 

SftlLg  to  be  clone  in  f"t-,^tatement  of ,  m         ^  ^^^ 

stak-ment  in,  a.  '^^J^^^J^^^^f^    S    S    1547,  1550,  1551 
^^^^XSliJ;^  JrmL^P^n^ti  or  iion-kclosure,  263 
statement  in,  as  to  right  of  voting,  248 
statement  on,  as  to  filing,  180,  181 

statement  as  to  goodwill,  1]«'^4»  ,      ^     ther  calls,  655 

statements  in,  as  to  no  ^^^ntion  to  make  turt  ^^^^^  ^^    ^^^  ^^^^^ 

statements  of  claims  in  action  f^^.^^^'^^'^r Appealed)  Act  of  1867... 226 
statements  of  contracts  under  sect.  38  ot  (repeaiea; 

etseq.,'lZ'l 
effect  of  ignorance  thereot,  IIV, 
effect  of  notice  thereof,  230 
executed  contracts,  228 
executory  contracts,  228  ^    . 

ignoiance  of  law  not  excuse  omission,  228 
measure  of  damages,  229  _ 
onus  as  to  showing  materiality  oi,  230 
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statemeuts  of  contracts,  &c. — continued. 

oral  contracts,  228 

ratification  by  directors  of  agents'  omissions,  230 

remedies  for  non-observance,  229 
statements  only  becoming  false  aft-er  issue  of,  196 
Stock  Exchange  rules  as  to,  265  (extracts) 
"stiictly  private  and  confidential,"  180 
suppiession  of  material  facts  in,  184 
underwriting  commission,  as  to,  171,  279 
underwriting  to  be  referred  to  in,  171,  279 

refeiencc  to  draft  prospectus  in  underwriter's  letter  [300,  306] 
untrue   statements  in,   directors'  liability  for,  202   et  seq.,   1350   [1379 

et  seq.],  1546   (Act) 
vague  statements  in,  189 
vaiiatiou  ot  contracts  referred  to  in,  35,  181 
"  vendors,"  meaning  of  (Act  of  1908)... 174 

lessor  is  within  meaning,  174 

statement  as  to,  169,  170,  251,  253,  254 
waiver  clauses  in,  174,  231 

Act  of  1908,  under,  231 

Directors'  Liability  Act  (repealed),  231 

repealed  sect.  38  of  1867... 232 

validity  of  honest,  recognized  in  House  of  Lords,  232 
where  sect.  81  of  Act  of  1908  does  not  apply,  247 
writ  of  summons  for  non-compliance  with  sect.  81  of  1908  (late  sect.  10 

of  1900). ..[1350] 
writs  of  summons  under  [1345]  et  seq. 

"PROSPECTUS  COMPANY,"  3 

PEOVIDENT  SOCIETY, 

special  annual  statement,  1556 

PROVISIONAL  AGREEMENTS, 

made  before  entitled  to  commence  business,  21   et  seq.   [363,  643]  and 

notes 
recon.struction,  for,  1437  et  seq.  [1459,  1476] 
sale  to  trustee  for  company  not  yet  formed,  322  et  seq.  [367] 
adoption  of  agreement  for  [369,  370] 

PROVISIONAL  CERTIFICATES   [1144,  1145,  1148] 
debenture  stock  or  debentures,  of  [1147,  1148] 

PROVISIONAL  CONTRACTS, 

before  company  entitled  to  commence  bu.sinass,  21  et  seq.  [363,  643]  and 

notes 
meaning  of,  sect.  87  (3)  of  Act,  22 
preliminary,  as  to  underwriting,  147,  291 
underwriting,  291 

PROVISIONAL  ORDERS,  1520 

PROXIES, 

attestation  in  case  of,  705 

avoidance  of,  by  member  voting,  705 

blank,  705,  708 

clauses  in  articles  as  to  [705  et  seq.] 

common  law,  no  right  as  to  use,  705 

coiporation,  voting  by   (article)   [703,  705] 

costs  of  sending  out  the  papers  to,  705,  708,  854 

demand  of  poll,  by,  700 

deposit  of  [706]  and  notes 

different  persons,  705 

directors  of  (private  companies),  742 

effect  of  shareholder  attending  meeting,  705  > 

expenses  of,  when  to  be  thrown  on  company,  705,  708,  854 

form  of  [707]  and  notes 
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general  meeting,  at,  853  et  seq. 

histrument  of,  requisites  as  to  (articles),  705 

filling  in  names  in,  708  _     niTRi 

power  of  attorney  to  fill  blanks  m  [1176 J 

power  of  attorney  to  appoint  [11^5 J 

revocation  of  [706] 

rights  of  voting  o^  [702  et  seq.^  and  notes 

several  meetings,  for,  707  -^   v■^(\l^ 

S';%ThSi  SSin'tU^oCS^.*^  Se  corporation  i,  .e.ber  [,0S] 

stamps  on,  707 

ultra  vires  payments  for,  708 
unstamped  instrument,  use  ot,  /U» 
use  of,  at  adjourned  meeting,  706 
voting  by,  702  et  seq. 

adjourned  meeting,  706 

articles  as  to  [702  et  seq.] 

attorney,  power  to  give  [7^06 J,  /U/ 

no  right  at  common  law,  705 

„.ennLSrnfa7p?oS.r-A-"^  »P»*  "-"-^'^  -"'•'  '" 
collect  votes,  854 

PUBLIC,  .  .  I      ^         ,    . 

agreement  for  sale  of  debenture  stock, 

with  view  to  issuing  to  [428] 
company  which  issues  invitation  to,  9 
invitation  to,  to  subscribe,  12,  279 

formation  of,  steps  in,  1  et  seq. 

offer  to  the,  meaning  of,  12  et  seq.,  280 

XT:™sSSS''u;r°eT89''„?  Icro".  I9O8  (»Mn>l,.io„,).  280 

PUBLIC  ALLOTMENT, 
when  made,  51 

PUBLIC  HALL  COMPANY, 

object  clauses  of  [548] 

^""i^r^e^ST^SpT/to  .n  debenture  .^V  to'  capUaU,..  with  view 

to  [428] 

PUBLIC  WORKS  CONTRACTORS'  COMPANY, 

object  clauses  [531] 

^'''w'ctmpany  of  its  own  shares,  articleforbidding  [646] 

;ilpo-nl  as  to  limited  company,  oio  ,  _,s 

^  not  necessarily  as  to^nlimited  or  guarantee  company,  al5 
injunction  against  [1411]  and  note 
mercantile  agents,  by,  1201  etseq. 
property  generally  (objects)  [o08] 

for  cash  or  shares— material  difference,  130 

PURCHASE-MONEY, 

additions  to,  to  cover  underwriting  expenses,  283 
disclosure  of,  in  prospectus,  169,  170 
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QUALIFICATION, 

director,  of,  168  [718J  and  notes,  App.,  1544 
acceptance  of,  from  promoters,  714,  715,  722 
acting,  whether  it  imports  consent  to  take,  720,  722,  723 
amount  of,  721 
articles  as  to  [718] 
conditions  precedent  to  election,  719 
contract  to  be  filed  for  acquiring  the  shares,  when  (sect.  72  of  Act 

of  1908)... 6  [392]  and  notes 
deemed  to  take  [722]  and  notes 
gift,  breach  of  trust,  714,  715,  722 

ordered  to  pay  for  the  shares,  715 
how  to  be  obtained,  719 
improper  receipt  of,  714,  715,  722 
"  in  his  own  right,"  720 
joint,  whether  sufficient,  168,  721 

misfeasance  where  trustee  of  shares  for  promoter,  168,  392,  722,  1402 
modification  of,  clauses,  721 

neglect  to  procure,  effect  on  remuneration,  727 
none  required  by  law,  718,  721 
not  absolutely  necessary,  721 
object  of,  721 

provisions  of  Act  of  1908,  as  to,  719,  1544 
reasonable  time  for  acquiring  (old  law),  720 
requirements  on  registration,  4,  6  et  seq. 
"  shall  be  deemed  "  clause  [722]  and  notes 
shares, 

agreements  to  take  [392 — 394] 

held  as  trustee,  168,  392,  722,  1402 

reference  to,  in  prospectus,  168 

transfer  of,  by  director,  666,  722 
'  share  warrants,  insufficient  for,  681 

signing  memorandum  for,  7,  484 
statement  as  to,  in  prospectus,  254 
Stock  Exchange  clause  [718]  and  note 
transfer  of,  validity,  666,  722 
vacating  office,  if  none  (Act  of  1908)... 719 
when  bound  to  take  (Act  of  1908)... 719 

penalty,  719 

QVANTUM  MERUIT, 

directors'  claim  to,  in  respect  of  remuneration,  727 


QUOEUM, 

committees  of  directors,  of,  743 
directors,  meeting  of  [740]  and  notes 

absence  of,  invalidates  it,  740 

(articles)  [740] 

disqualified  person  cannot  be  counted  in,  732,  740 

Greymouth  Point  Co.  case,  as  to,  732 

how  to  act  in  absence  of,  740 

qualified  directors  necessary  to  form,  732 

ratification  subsequent,  741 
for  special  and  extraordinary  resolutions,  1095,  1096 
general  meeting,  at,  697,  698,  844 

clause  in  articles  as  to  [697]  and  notes 

where  too  large  to  obtain,  1098 
one  person  not  a,  698 
"  personally   present  "   implied    unless   otherwise   stated   in   reo-ulations, 

698 
proxies,  whether  counted  in,  698 

QUOTATION  ON  STOCK  EXCHANGE   (London), 
conspiracy  to  obtain  by  fraud,  150 
extracts  from  rules  as  to,  265  et  seq.    And  see  Stock  Exchaxge. 
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INDEX. 

RATES,  .^.     .     .^^ 

liability  ot  company,  10b  pt  ^eq. 

exemptions,  1U9 
payable  by  companies,  10b 
preferential  in  winding-up,  what,  App., 

RATIFICATION, 

acts  of  directors,  ot,  Hi. 

without  formal  resolution,   /41 
agents,  act  of,  after  repudiation    /4i  1867... 230 

companies,  by,  37 

adoptive  agreements  [369,  ^/^ 

irregular  issue  of  share  capital,  741 
memorandum  of  [373]  and  note 
none  of  ultra  vires  act,  29 
tort,  of,  204 

"'^^S^^.^DifeJ^/SiUty  Act,  1390  (now  sec..  8*  of  1908)...-217,  n. 

^"TS  .y.  «o-an.  .c    [^]  and  jote  [1052-107a] 
building  society's,  vesting  ef[ect  ot,  1/Ui 
call  or  ^instalment,  of  [1069  .^  se,.] 
clause  in  articles  [752,  7611 
directors'  powers  to  give  [752,  ^biJ 
for  deposit  of  transfer  of  shares  on  [1076  J 

RECEIVER,  jjj    of  thi;;  work, 

debenture  actions.     See  lart  iii.  oi 
director  as,  effect  on  remuneration,  /-/ 

S£al  or:fflo!;J"appointment  i.npUe.,  444 

filing  accounts,  1554 

notice  to  registrar,  1554 

""'"ro't  aKnev  Tr  .m     ISy  on  budne.,  a.,ro„<l  [1174] 

PoStrel  trrWing  charge,;i55C  (Act) 

where  no  board  of  directors,  691 

RECEIVER  AND  MANAGER, 
''''-order  appointing  [1419     and  note 

writ  of  summons  tor  1  l^o3,  ido-ij 

RECONSTRUCTED  COMPANIES, 

Stock  Exchange  Rules,  2/3 

^^^^'S^'tS:^^^^.  S^62  of  1862),  under,  1431 

moleHf,  1434    1436--1438 

provisions  of  the  section    1434    1435 

ultra  vires  acts,  to  effect,  1435 
Act  of  1908,  how  far  'ipPlicable  to    1449 
adoption  agreement  by  liquidator,  1437,  144U 
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agreements   for,    1436    et   seq.,   1450,    1452    et   seq.    [1459—1466,    1469, 
1474 — 1478]  and  notes 

exception  of  profits  or  assets  [1465] 

exchange  of  shares  [1476]  and  note 

filing,  1449,  1450,  1451 

preliminary,  for  special  mode  of  distribution  of  the  consideration 
in  shares,  &c.  [1474]  and  note 

provisional,  1437 

supplemental  [1469] 
allotment,  notices  of  [1471,  1473] 
allotment  of  shares,  direction  by  liquidator  [1469] 

offer  for,  on,  14 

request  for,  in  exchange  for  fractional  certificates  [1472] 

request  for,  to  specified  persons  [1472] 

tc  liquidator  instead  of  to  members,  1440 

to  members,  1440 
air  algamation  resolution  [1489 — 1491]  and  note 
arbitrations  uiider,  1444,  1445 
authority  to  liquidator,  under  sect.  192  of  1908  (sect.  161  of  late  Act  of 

1862). ..1434,  1437 
cases  for,  1435  et  acq. 

cii'culars,  with  a  view  to,  accompanying  notice  of  meeting,  1436  [1467, 
1478] 

notice  of  allotment  [1471,  1473] 

specifying  number  of  shares  claimable  [1470,  1479] 
classes  of  old  shares,  where  several,  1442 
clause  in  articles  as  to  [785]  and  note 
compensation  to  officials,  as  to  disclosure,  1449   (directors),  1485,  1486 

(amalgamation) 
confirmation  of  invalid  sale,  1451 

consent  for  nevv'  company  to  use  name  of  old  [1090]  and  note 
consideration  for,  1440  et  seq. 

contract  constituting  title  of  allottees  [1469]  and  note 
creditors, 

claims  of,  against  new  company,  1447,  1448 
creditors'  position  on,  1447 
damages  for  failure  to  allot,  1440 
debenture  holders, 

agreement  with,  on,  1447,  1448 

efPect  on,  1447 
different  modes  of,  1436—1438 

direct  allotment  of  new  shares  to  old  members,  1440,  1441 
directors'  compensation  on,  due  disclosure  in  notice  of  meeting,   1449, 

1485,  1486  (amalgamation) 
dissentients,  1442 — 1446 

failure  to  give  notice  of  dissent,  1443 

form  of  notice  of  dissent   [1474] 

funds  to  pay,  as  to  providing   [1446] 

interest  of,  1446 

liability  towards  creditors  of  old  company,  1447 

payment  out  of,  by  agreement  or  after  arbitration,  1446 

rights  of,  1442   et  seq. 

right  to  dissent  held  incapable  of  being  excluded;  but  qy.,  1445 

security  of,  must  be  regarded,  1445 

time  for  giving  notice  of  dissent,  1443 

value  of  their  shares,  how  ascertained,  1444 
dissolution  of  old  company  on,  1451 
distinguished  from  amalgamation,  1433 
distribution  of  now  .shares  on,  1441  et  seq.;  circular  [1478 — 1480] 

must  be  in  accordance  with  legal  rights,  1441,  1442 
agreement  to  remove  difficulty,  1458  [1474] 
dividend  reserved  to  members  out  of  assets  [1465] 
examples  of  cases  wiiere  advantageous,  1435,  1436 
exchange  of  shares,  by,  1452 

agreement  for  [1476 — 1478]  and  note 

circular  as  to  di-;tribution  [1478 — 1480] 
filing  agreement  for,  1450 

supplemental  agreement   [1469] 
foreign  company,  held  that  sale  may  not  be  to,  1439 
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RECONSTRUCTION— co«<mMe«?. 
fractional  certificate, 
form  of  [1472] 
request  for  allotment  in  exchange  [1472] 

fraction  of  shares,  1463 
Griffith  V.   Paget,  rule  in,   1441,   1442 
interest  payable  to  dissentients,  1446 
invalid  resolution,  confirmation  of,  1451 

Joint  Stock  Companies  Act,  1870,  under  (now  sect.  120  of  1908),  1492 
et  seq. 

character  of  schemes  under,  1493 

procedure  under,  1498  et  seq. 
lien  on  shares,  effect  of,  664 
life  assurance  companies,  of,  1329 
limiting  time  to  come  in  under,  1440 
liquidator,  authority  to,  on,  1434,  1437 
liquidator  failing  to  allot,  not  liable  for  damages,  1440 
liquidator's  direction  to  allot  [1469] 
liquidator's  remuneration,  1451 
meaning  of  term,  1431 
meetings,  regular  notice  essential,  1448 

misfeasance,  right  of  action  as  to,  passes  to  new  company  on,  1451 
modes  of,  1434,  1436—1438 
new  company, 

claims  of  creditors  against,  1447,  1448 

formation  of,  1436  et  seq. 

name  of,  1438,  1439 
nominees  of  liquidator  as  to  the  consideration  shares,  1440,  1446  [1463] 
notice  of  allotment  and  reply  [1471,  1472] 
notice  of  dissent.  [1474] 
notices  of  meetings  for,  694,  1448  [1466,  1467] 

compensation  to  directors,  if  any,  to  be  mentioned,  1449,  1485,  1486 

statements  to  be  made  in,  1448,  1449,  1485,  1486 
novation  with  creditors  on,  1447 

offer  of  consideration  shares  to  members  not  offer  to  public,  14 
option  to  take  shares  under,  1440 

limiting  time  for,  1440 
partly-paid  shares  may  be  given,  1440 
payment  to  dissentients,  1446 

out  of  what  funds,  1446 
petition  for  winding-up  notwithstanding,  1447 

pov>'er  in  memorandum  of  association,  under  [508,  510]  and  note,  1452, 
1453 

resolution  for  sale  of  undertaking  [1474] 
preference  and  ordinary  shares,  where,  1441 

form  of  application,  where  exchange  of  shares  [1478]  and  note 
preliminary  agreement  which  is  to   be  ratified  by  members,  by,  1458, 

[1474]  and  note 
preliminary  steps  for,  1436  et  seq. 
procedure,    1436    et   seq. 
profits,  clause  excepting  [1465] 
provisional   agreements   for,   1437 

purchaser  must  be  a  British  company  if  under  sect.  192... 1439 
raising  funds,  for,  1436 
ratification  of  agreement,  usual  plan,  1478 
reduction  of  capital,  to  effectuate,  1435 
registration  with  view  to,  1452 
remuneration  of  liquidator,  1451 
requests  for  allotment  [1472] 
rescission,   power  of   [1466] 
resolution  for,  694  [1466] 

sale  of  undertaking  under  memorandum   [1474] 
rule  in  Griffith  v.  Paget,  1441,  1442 
sale  of  unclaimed  shares,  1440  [1461],  1462 
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sale  of  undertaking  before  winding-up,  followed  by  distribution  of  con- 
sideration  shares   in   winding-up,    1452    [1474]    (resolution) 

preliminary  agreement  for  [371],  1458   [1474] 
sale  to  promoter  not  allowable  under  sect.  161  of  1862  (now  sect.  192  of 

1908). ..1439 
sale  under  power  in  memorandum   of  association  for  shares    {Bisgood 

V.  Henderson's  Transvaal,  ^c.  Co.),  511,  1454 — 1458 
sale  without  sanction  of  general  meeting,  511 
sanction  of  Court  to,  when  required,  1447 
schemes  for  [1467,  1468,  1474]  and  notes 

sect.   72  of  1908,  replacing  sect.  2  of  1900,  application  of,  1449 
sect.   192  of  Act  of  1908,  under,  1431   et  seq. 

applicable  only  in  purely  winding  up,   1452 
shares,  arrangements  as  to,  sect.  192... 1434,  1437,  1438 
shares  not  fully  paid  should  not  be  allotted  to  liquidator,  1441 
shares  partly  paid  up,  sale  may  be  for,  1440 
special  Act,  by,  1434 

special  provisions  as  to  distribution  of  shares  [1475] 
special  resolution  for,  1448  [1466] 
stamp  duties  on  agreement  under  sect.   192...  1464 
supervision  order  within  a  year,  effect  on,  1447,  1451 
supplemental  agreement  specifying  shares  [1469] 
tixne  for  dissenting,  1443 
uncalled   capital,   sale   of,   under   sect.    161    of   1862    (now   sect.    192  of 

1908). ..1439 
unclaimed  shara?,  sale  of,  1440  [1461,  1462]  and  note 

rights  in  respect  of  [1461]   and  note 
under  sect.  120  of  1908  (late  Joint  Stock  Companies  Arrangement  Act, 

1870),   practice,   1492    et   seq. 
underwriting  shares  under,  288,  1450 
use  of  old  company's  name,  453 
valuing  shares  of  dissenting  members,  1444 
variations  in  arrangements  for,   1437 
various  matters  to  be  attended  to,  1449 
winding-up,  compulsory,  as  to,  1451 

order,  effect  of,  1451 

order  within  a  year,  effect  of,  1447 

sect.    151   of   1908    (late   sect.    95   of   1862),  powers   of  liquidator, 
App.,   1567 

RECONVERSION, 

stock,  of,  into  shares,  1536  (Act) 

RECTIFICATION  OF  REGISTER  OF  MEMBERS,  1387  et  seq.   [1392— 
1395], 1533, 1534  (Act) 
action  where  necessary,  1390 

as  from  a  certain  date,  1391 
application  for, 

balloting  for  judge,  1391 

how  made,  1391 

title  of  proceedings,  1390 
discretion  as  to,  1390 

effect  of,  on  notices  of  general  meetings  for  winding-up,  692,  1391 
examination  of  witnesses  on  application  for,  1391 
forged  transfer,  1389 
going  company,  in  case  of,  1388 
improper  i'orfeiturc,  1389  [1393] 

improper  refusal  to  register  transfer  of  shares,  666 
improper  registration  of  transfer,   1389 
interest,  in  case  of^  1393 
irregular  allotment,  1389 
jurisdiction  as  to,  1388,  1389 

how  exercised,  1390,  1391 

instances,    1389 

summary,    1388 

where  exercised,   1388 
liquidator,  by,  1388 
misrepresentation,  for,  1389 
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EECTJFICATION  OF  REGISTEE  OF  MEMBF,Eii~coHtiHiied. 
modes  of  proceeding  to  obtain,  1390 
motion  for,  1391 
motion  to  go  into  non-witness  list  [139-1 J 

how  effected  after  order,  1395 
notice  of  motion  for  [1392],   1393 

service  of  notice  of  order  [1392]  and  note 
orders  for  [1393,  1394] 

company  ordered  to  rectify,  1387 

forfeiture  invalid  [1393] 

motion  to  be  placed  in  non-witness  list  [1394] 

notice  to  registrar  of,   1393 

omission  to  file  contract  under  sect.  25  of  1867  (repealed)  or  sect.  88 
of  1908.. .[1394] 

usual  [1392] 

with  repayment  of  applicant's  deposit  and  interest  [1396] 
originating  summons  for,  1391 
provisions  of  sect.  32  of  Act  of  1908,  as  to,  1387 
refusal  to  register  transfer  of  shares,  1389 
retrospective,  1391 
transferee's  instance,  at,  666 
transferor's  instance,  at,  666 
undertakings  as  to  stamps,   1391 
underwriter  improperly  placed  on  register,  1389 
voluntary  winding-up,  in,  1388 
where  no  winding-up,  1388 
who  ordered  to  rectify,  1392 
winding-up,  after,  1388 

in  case  of,  1388,  1391 

RECTIFICATION  OF  REGISTER  OF  MORTGAGES, 
jurisdiction,  617,  1554 
orders  for,  1421  ef  seq.  [1426] 

notice  of  motion  [1424] 

practice,  1422—1425 
provisions  of  Act,  1554 

REDEMPTION, 

out  of  profits  with  sanction  of  Court,  126S  [1301]  (order),  App.,  1536 

REDUCTION  OF  CAPITAL,  1255  et  seq.   [1268  ct  seq.']   and  notes,  1537 
(Act) 
abandonment  of  proceedings  for  (order)  [1308]  and  note 
all  round,  1258 
'•  and  reduced,"  when  to  be  used,  1266,  1269  [1270]  and  notes,  1283,  1287, 

1289 
appeals,  1267 
arrears  of  preferred  dividend,  articles  [1306] 

surplus  certificate  [1307] 
arrears  of  preference  dividend,  1263 

income  certificates  in  respect  of  [1124] 

participation  certificates  in  respect  of,  1263 
buying  out  some  shareholders,  1264 

cancelling  lost  capital  [1118  et  seq.]   (resolutions),  1255  et  seq. 
cancelling  purchased  shares  [1120]   (resolution) 
cancelling  shares  by  consent  of  holders,  1258 
cancelling  surrendered  shares  [1124],  1258 
classes  of  shares,  how  they  should  bear,  1119,  1258  ef  seq. 
clauses  in  articles  as  to,  684 

necessity  for,  1102 
confirming  past  returns  [1120] 

Court  to  confirm  reduction  under  resolution,  1255,  1260 
debenture  trustees'  consent  [1282] 
discretion  of  Court,  1260 
distribution  of  profits  in  repayment,  1536  (Act) 


All  references  are  to  the  pages.    Pages  in  brackets  [327]  refer  to  the  Forms. 


1814  INDEX. 

JREDIjCTION  of  CAPITAL— coM<i;i«e<£. 
jurisdiction,  1265 
order  confirming,  1538   (Act) 
paying  oft'  capital,  1255  et  seq. 

by  issue  of  debentures,  1257  [1300] 

by  reserve  fund,  borrowed  money,  and  debenture  stock  [1273] 
powers  given, 

by  Act  of  1908... 1255,  1537— 1539 
procedure  under  sect.  45  as  to  reorganisation,  1264 
reasons  for — notes  and  form,  1284 
resolution  for — no  objection  that  it  contravenes  bargain  in  memorandum 

and  articles,  1260 
sect.  120,  proceedings  under,  1264 

procedure  where  creditors  not  affected,  1266  [1268  et  seq.'] 

accumulated   profits,    redeeming   shares   out  of,   1262,    1263    [1301] 

(order),  App.,  1533 
advertisement  of  order  [1283  | 
affidavits  in  support  of  petition   [1275   et  seq.] 

accountant,  of  [1280] 

actuary  (insurance  office)   [1279] 

causes  of  loss  [1277  et  seq.~\ 

loss  by  fire  insurance  company  [1278,  1279] 

secretary,  of,  as  to  meetings  [1281] 
all-round,  1258 

apportionment  of  loss  between  paid-up  capital  and  reserve,  755 
calls  in  arrear,  preserving  rights  as  to,  1283 
cancellation  of  issued  shares,  resolution  for  [1123] 
cancellation  of  lost  capital, 

resolutions  for  [1118  et  seq.]   (resolutions),  1255  et  seq. 
cancellation  of  unissued  shares,  resolution  for  [1122] 
certificate  of  Eegistrar  of  Joint  Stock  Companies  [1296] 
classes  of  shares,  how  reduction  to  fall  [1118],  1119,  1258  et  seq. 
clause  in  articles  [684] 
company  not  a  going  concern,  where,  1264 
dispensing  with  "and  reduced"  [1270,  1272],  1283 
distribution  of  profits  in  repayment,  1536  (Act) 
evidence  of  loss,  1262 
fees,  1665 

goodwill,  value  of,  bringing  into  account,  1262 
insurance  company,  affidavit  of  actuary  [1279] 
list  of  creditors,  order  dispensing  with  [1272] 
lost  or  unrepresented  capital, 

petition  [1268,  1277  et  seq.] 

resolutions  for  cancelling  [1118  et  seq.] 

statements  in  affidavits  of  causes  of  [1277  et  seq.] 
minute  book  of  general  meetings  made  an  exhibit  in  affidavit  [1276] 
minutes,  1284—1287 

Court  to  confirm,  1261 

embodiment  of,  in  memorandum  of  association,  1287,  1539 
registration,  1284 

forms  of  [1285,  1286] 

numbers  of  shares  stated  in  [1286] 
orders  confirming  [1281],  1283  et  seq.,  1538  (Act) 

dispensing  with  advertisement  and  list  of  creditors  [1272] 
use  of  words  "and  reduced"  [1270 — 1272],  1283 

to  place  petition  in  paper  [1272,  1273] 

to  be  registered,  1267,  1284,  1538 
ordinary  shares  exclusively,  resolution  for  [1118]  and  note 
paying  off  capital  out  of  profits,  1259,  1262  [1301]  and  note,  App., 
1536 

resolution  for  [1124] 
paying  off  one  of  two  classes,  resolution  for  [1123] 
petition  to  confirm  [1268] 

affidavits  in  supf)ort  [1275  rt  seq.] 

capital  lost  or  unrepresented  |  1268] 
profits,  payment  off  out  of,  1259,  1262  [1301]  and  note,  App.,  1536 
proof  of  due  calling  of  meetings,  secretary's  affidavit  [1281] 
proof  that  shares  fully  paid,  1262 
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procedure  where  creditors  not  a,Secte&—co/iiii,iced. 
reasons  for  reduction  [  1284]  and  note 

publishing  same,  1281 
registration  of  order  and  minute,  1284 
summons  for  dispensation  order  [1272] 
summons  to  fix  day  for  hearing  [1272] 
without  prejudice  to  liability, 

calls  in  arrear,  1283 

resolution  for  [1121] 
words  "and  reduced,"  1266  and  notes,  1269  [1270],  1283 

dispensing  with  [1270],  1272,  1283 

procedure  where  ci-editors  aifected,  l'J87,  1288  [1288  et  scq.'] 
abandonment  order  [1308]  and  note 
advertisement  of  day  for  hearing  [1296] 

list  of  creditors',  as  to  [1292,  1293] 

order  for,  of  [1306] 

petition  for  [1296] 
affidavits, 

creditors,  as  to  [1294] 

no  creditors  [1292] 

proving  debts  [1294] 

result  of  notice  to  creditors,  of  [1294] 

secretary,  as  to  meetings  [1281] 

verifying  list  of  creditors  [1292,  1294] 
cancellation  of  purchased  shares,  resolution  for  [1120] 
cancellation  of  surrendered  shares,  resolutions  for  [1124] 
certificate  before  petition  placed  in  list,  1664 
certificate  of  Registrar  of  Companies,  1538,  1539 

conclusiveness  of,  1539 
certificates  as  to  creditors  by  Master  or  Registrar  [1295] 
claims  not  admitted,  proceedings  where,  1288,  1294,  1664 
classes  of  shareholders,  how  reductions  to  fall   [1119],  1119,  1258 

et  seq. 
confirmation  of  past  return,  with  resolution  for  [1120] 
creditors,  1287,  1288  [1292,  1295] 

appearance  of,  costs  of,  1665        '"^ 

entitled  to  ob.ipct.  1298 

protection  of,  1298 

provisions  for,  1298 
debentures    to    be    issued    in   substitution,    resolution,    1123:    order 

[1300] 
dispensing  with  words  "and  reduced,"  1298  [1299  et  seq.] 
founders'  shares  redeemed  [1301] 
hearing,  day  fixed  for, 

advertisement  of  [1296] 
list  of  creditors, 

advertisement  as  to  [1292] 

affidavit  as  to  [1292] 

inspection  of,  1663 

settling  not  dispensed  with  even  if  no  debts  probable,  1288 
list  of  debts,  &c.  [1292,  1293] 
matters  to  be  attended  to,  1287,  1288 

minute  book  of  general  meetings  made  an  exhibit  in  affidavit  [1276] 
minutes,  1304,  1305 

Court  to  confirm,  1261,  1298,  1304,  1305 
embodiment  in  memorandum,  1287,  1304 

registration,  1394 
forms  of  [1305] 
requirements  as  to.  1304,  1305 
note  that  certificate  has  become  binding  [1296] 
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procedure  where  creditors  affected — continued. 
notices, 

creditor,  to,  to  prove  [1294] 

creditors,  to  [1292] 

intention  to  oppose  [1297] 

no  creditors,  where  [1293] 

of  order  and  minutes  cannot  be  dispensed  with,  1285 

to  creditor  to  claim  [1292] 

summons  for  order  t/>  serve  by  advertisement  [1292] 
orders  confirming  [1297  et  seq.],  1538  (Act) 

inquiry  as  to  debt-s,  &c.  (creditors  affected)  [1290] 
registration,  1304 

security  for  creditors  by  payment  into  Court  [1299,  1300] 
setting  down  petition,  and  for  advertisement,  1288  [1296] 
partieijjation  certificates  for  arrears  of  preferential  dividend,  1263 
paying  off  and  extinguishing  specified  shares,  resolution  for  [1119] 
payment  off  by,  and  issue  of  debentures,  resolution  for  [1123] 
penalties  for  concealing  name  of  creditor,  1539 
petition  to  confirm  [1288] 

advertisement  of  [1291]:  special  [1291] 
placing  in  list,  1288 
title  of,  1288 
proof  of  due  calling  of  meetings  [1281] 
proofs  of  creditors,  costs  of,  1664 
purchase  of  company's  own  shares,  by  [1120] 
reducing  liability  of  shareholders  by,  1257  [1289] 
registration  of  order  and  minute,  1308 
resolutions  for  reduction  of  liability  [1118,  1119,  1123] 
return  of  capital,  resolution  for  [1118] 

on  footing  that  it  may  be  called  up  again  [1118] 
sanction  of  Court,  when  rerjuired,  1255 

when  not  required,  App.,  1536  (sect.  40,  sub-sects.  1  and  2); 
1537  Csect.  41,  sub-sects.  1  (e;,  4; 
saving  rights  of  creditors  ignorant  of  proceedings,  1298 
summons  for  directions,  creditors  affected  [1290] 
words   "and  reduced,"  dispensing  partially   with   use,   1298   [1299 
et  seq.'] 
reconstruction  to  effectuate,  1435 
redemption  of  founders'  shares)  [1301] 
reducing  liability  on  shares,  1257  [1289] 
registration  of  orders  and  minutes,  1285,  App.,  1538,  1539 
resolutions  for  [1117  et  leq.'],  1255,  1264 
return  of  monev  to  shareholders  [1118,  1301] 
Eules  of   1909.  .".1662   et  seq.    TApp.) 
advertisement  of  hearing,  1665 
of  list  of  creditors,  1664 
of  petition,  1663 
affidavit  as  to  creditors,  1663 

result  of  inquiry,  1664 
appearance,  costs  of,  1665 
certificate  of  creditors,  1664 
consent,  evidence  of  creditors',  1665 
creditors,  certificate  of,  1664 

evidence  of  consent,  1665 
fees,  1665 
forms,    1666—1670 
interpretation  clause,  1662 
li.st  of  creditors,  inspection,  1663 
notice  to  creditors,  1663 
order  confirming  reduction,   1665 
proof  of,  where  claim  not  admitted,  1664 
summons  for  directions,  1663 
title  of  proceedings,  1662 
summons,  order  to  serve  by  adverti.seraent  [1292] 
the  various  kinds  allowed,   12.55 
what  Courts  have  juri.s^liction,  1265 
when  .sanction  of  Court  requires],  1255 

when   not,  App.,   1536,  1537    (aects.   40,  41) 
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REDUCTIOX  OF  CONTRACTS, 

life  assurance  companies,  of,  1331,  1630  (App.) 

REFRESiniENT  ROOMS  COMPANY, 

object  clauses  of  [o-48] 

REGISTER  (COLONIAL), 

article  as  to  [75/]  and  note 
provisions  oi  Act  as  to,  App.,  1531 
shares  in,  as  to,  678 

REGISTER  OF  COMPANIES, 

striking  off  defunct  concerns,  App.,  1587 

REGISTER  OF  DIRECTORS,  738,  App.,  1544 
copy  of  [621] 
penalty  for  not  keeping,  App.,  1544 

REGISTER  OF  MEMBERS,  70  et  seq.,  App.,  1532,  1533 
allowing  one's  name  to  be  on,  72 
closing  of,  71  [676]  and  note,  App.,  1533 
colonial,    1534 
company  bound  to  Iceep,  70 
conditional  registration  in,  54,  73 
contents,  70 
copies  of,  70 

delay  in  applying  to  be  removed  from,  73,  1388,  1390 
determines  right  to  vote  at  general  meetings,  703  _ 
entry  upon,  when  necessary  to  complete  membership,  53 

not  as  to  subscribers  to  memorandum,  53 

not  conclusive,  54,  71,  73 

when  unnecessary,  53 

without   assent,   57 
evidence  of,  71,  73 
extracts  and  copies,  70,  App.,  1533 
extracts  from,  right  to  make,  71,  771 
inspection  of,  70,  71,  771,  1533  (Act) 

agents  or  solicitors  of  creditors  or  members,  by,  71 

enforcing  right  of,  App.,   1533,  1534 

winding-up  stops,  71,  772 
local,  in  colonies,  33,  757,  758 

memorandum  of  company's  lien  cannot  usually  be  entered  in,  70 
name  of  firm,  company  not  bound  to  enter  it,  650 
non-conclusiveness  of,  71,  73 
penalty  for  not  keeping,  App.,  1533 
prima  facie  evidence  of,   71,   App.,   1534 
provisions  of  Act,  1532 — 1534 
publicity  of,   71 

rectification  of,  by  order  of  Court,  1387  et  seq.  [1392  et  seq.l,  App.,  15S3 
And  see  Rkctificatiox   of  Registkk    of   Memui-.u^. 

notice  to  Registrar,  App.,  1534 
reliance  on,,  how  to  be  qualified,  73 
remedy  for  improper  entry  or  omission,  1387  et  seq. 
requirements  of  Act,  70,  7l 

subscribers  to  memorandum,  need  not   be  entered  in,  53,  484 
transferee  improperly  registered,  57 
trusts  not  to  be  entered,  33 
wrongful  removal  of  name  from,  54 

REGISTER  OF  MORTGAGES,  kc.  (company's),  34,  1555 

cestui  qve  trust  of  shares,  his  right  to  information  as  to,  688 
clause  in  articles  as  to  [688] 
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REGTSTEE  OF  l^WBTGAGBS— continued. 
effect  of  non-registration,  688 
inspection  of,  688 

directors'  right  virtute  officii,  688 
right  to  take  copies  of,  688  [771],  772 

REGISTERED  COMPANY, 

as  against  "  unregistered  company,''  1593 

REGISTERED  OFFICE,  34,  84 

change  from  one  part  of  United  Kingdom  to  another  not  allowed,  85 

companies,  of,  84 

England,  Scotland,  or  Ireland,  must  be  within,  85 

name  of  company  to  be  used  on,  1541 

notices  of  situation  or  change  of,  to  be  given  to  Registrar,  85,  455  [612] 

provisions  of  sect.  62  of  Act  of  1908... 1540,  1541 

service  of  documents  at,  34 

situation  to  be  stated  in  memorandum,  454 

REGISTRAR  OF  COMPANIES, 

annual  lists  of  members  to  be  sent  to,  624  [625],  763,  App.,  1532,  1533 

certified  copies  of  documents  with,  App.,  1588 

constitution  of  office,  App.,  1587,   1588 

defunct  companies,  striking  off,  1587 

delivery  of  memorandum  and  articles  to,  449 

fees  payable  to,  449 

filing  contracts  with,  64,  65 

increase  of  capital,  notice  to,  App.,  1537 

inspection  of  dociiments  with,  App.,  1588 

notices  to,  34 

increase  of  capital  [613] 

rectification  of  register  of  members,  App.,  1533,  1534 

situation  or  change  of  oiSce  [612] 

special  or  extraordinary  resolutions  [613,  614] 

statement  in  lieu  of  prospectus  to  be  filed  with,  262 
provisions  of  Act  as  to  office,  App.,  1587,  1588 
special  or  extraordinary  resolutions,  copies  to  be  sent  to,  614,  1543 
trusts,  notice  of,  not  to   receive,   663,   App.,   1533 

REGISTRATION, 

office  and  fees,  1587 

REGISTRATION  OF  COMPANY,  1,  449,  605  et  seq._ 

application  for,  when  no  directors  named  (not  a  private  company)  [608] 
application  of  existing  company  for  [624]  (limited  liability) 
application  of  existing  company  for  [624]  (unlimited  liability) 
articles  of  association,  449 
certificate   [1152] 

conclusiveness  of,  24,  483 

effect  of,  24 
consent  to  act  and  be  named  as  director  in  prospectus  [607] 
declaration  on  applying   for,   605 

persons  before  whom  it  may  be  made,  606 
defunct  company,  striking  off  name,  26,  1337,  App.,  1587 
directions   as   to,    1    et   seq. 
documents  to  be  filed  on,  4,  5 
effect   of,   449 
fees  payable  on,  5,  449 
foreigners  may  obtain,  here,  45 

formed  under  the  older  Acts,  App.,  1588,  1589  (Part  VI.  of  Act) 
forms  required  on  [605  et  seqA 
list  of  persons  consenting  to  be  directors,  4,  6 — 9,  34 
memorandum   of  association,  of,  449 
moneylending  companj^  526 

new  company,  in  case  of  reconstruction,  1436 — 1438 
paid-up  shares,  as  to,  330 
Part   VII.    of   Companies   Act,    1908...  1001,   App.,   1589 

declaration  verifjnng  documents    (sect.   254)    [626]   and   note 
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private  company,  997 
reconstruction,  with  view  to,  1436,  1437 
resolution  for,  under  Companies  Acts  [624] 
restoration  of  company's  name  to  [1335],  1337 

petition   and   order    [1335,    1337] 
stamps  on,  449,  486,  487 
statutory  declaration  on  [605] 

trade  unions  not  registrable  under  Companies  Acts,   115 
under  sect.  20  of  Act  of  1908... 493 

application  for  licence,  500 
unlimited  company  as  limited,  resolution  for  [625] 
with  view   to  amalgamation,   1484,   1486 

REGISTRATION  OF  EXISTING  COMPANIES, 
under  Part  VII.  of  Act,  1589,  1590 
effect  of,  1591 

REGISTRATION  FEES, 

promoter's  rig'ht  of  action  for  repayment,  139 

REGISTRATION  OF  MISCELLANEOUS  DOCUMENTS, 
bill  of  sale  instrument,  616 

company's  contracts,  mortgages,  &c.  of,  605  et  seq. 
consent  for  new  company  to  use  same  name  as  old  one  [1090] 
consent  to  act  as  director  [606];  and  be  named  in  pros2)ectus  [607] 
minute  and  order  on  reduction  of  capital,  1284,  1285,  1304,  1305  [1324 — 

1326] 
orders  under  sects.   9,  264  of  1908   (late  Memorandum   of  Association 

Act,   1890)... 1310  et  seq. 
prospectus,  of,  179 
statement  of  capital  [626] 

REGISTRATION  OF  MORTGAGES  AND  CHARGES,  34,  616,  App.,  1552 
book  debts,  G16,  617  v 

certificate  (series  of  debentures)  [620] 
certificates^  of  [620] 
clause  in  articles  as  to  [688]  and  notes 
comjjany's  duties  as  to,  616  (Act) 
copies  of,  re3[uiring,  688 
effect  of  non-registration,  App.,  1552 
extending  time,  617,  1421—1424  [1425,  1426],  App.,  1554 

"  accidental,"   meaning   of,    1422 

application,   how  made,   1424 

cases  where  extension  allowable,  1422 

conditions  of  relief,  1421,  1422,  1423 

decisions  on  section,  1422,  1423,  1424 

discretion  of  Court,   1422,  1423 

"  inadvertence,"   meaning   of,    1422 

notice  of  motion   [1424] 

orders  thereon  [1426] 

provisions  of  sect.  96  of  1908,  App.,  1554 

rule  in  JoijIIii  Jii-rwcry,  and  criticism   thereon,   1423 
fees  on,  App.,  1554 
floating  charge,  of,  616,  617 
forms  under  [618  et  seq. 'I 
index  to  registers,  618 
inspection    of    registers,    683,    App.,    1554    (Registrar's    ofBce);     1555 

(company's  office) 
memorandum  of,   satisfaction  of  security   [621] 
non-registration, 

effect  of,  App.,  1552 

relief  against,  617,  1421 


All  references  are  to  the  pages.    Pages  in  brackets  [327]  refer  to  the  Forms. 

6  c  2 


1820  INDEX. 

EEGISTRATION  OF  MOETGAGES  AND  CKAHQES,— continued. 
particulars  of  mortgages  and  charges  [618] 
penalties  under  Act  of  1908... 618 
property  out  of  the  United  Kingdom,  App.,  1552 
providing  for  entering  satisfaction,  618 
provisions  of  Act,  App.,  1552 — 1555 
rectification  of,  1421,  App.,  1554 
registers  to  be  kept,  616,  App.,  1552,  1555 
reinsurance  contract  involving  book  debts  not  requires   registration  if 

not  charging,  616,  617 
relief  from  default,  but  with  protection  to  existing  creditors,   617 
series  of  pari  passu  debentures  [619,  620]    (form  of  certificate) 
uncalled  capital,  charge  on,  509  [688] 
under  repealed  Companies  Acts, 

cases  as  to,  616 — 618 

extending  time  for,  617  et  seq. 

extending  time  for  registration  after  commencement  of  Vvinding- 
up,  618 
what  charges  require  registration,  616,  App.,  1552 

REGISTRATION  OF  TRANSFER  OF  SHARES,  666  et  seq.,  671 
certification,  675 

clauses  in  articles,  671  and  notes 
company's  duties  and  rights  as  to,  665  et  seq. 
deposit  of  certificate,  674,  675 
directors  may  require  time  to  consider  as  to,  667 
directors'  powers  as  to,  671,  672,  675 
forged,  title  of  true  owner  is  not  defeated  by,  674 
notice  before,  to  transferor,  675 
practice  of  companies,  675 
refusal  of,  687,  671 

damages  for,  667,  671 

rectification  of   register,   666,   1387 

where  true  consideration  not  stated,  667 
secretary's  duty  as  to  inquiry  into  the  consideration,  668 
transferor  a  trustee  for  transferee  until,  666 

REGISTRATION  OF  TRUST  DEED, 
certificate  of  [620] 

REGRET, 

letter  of  [1053] 

REGULARITY, 

presumption  of,  in  company's  dealings,  79,  82 

REGULATIONS  OF  COMPANY,  642  et  seq.     And  see  Articles  of  Asso- 

C!.\TiON. 

alteration  of,  636,  1102,  App.,  1530 

limits  to,  639.  1102 

power,  636 

special  resolution,  by,   636,   1102 

statutory  power,  636,   1102 
binding  operation  of,  632 
company  bound  by,  l>ow  far,  633 

cases  where  held  not,  634 
constructive  notice  of,  77  < 

contract  implied  in,  633,  636 
internal  management,  presumption  of  regularity,  79 — 82 

rule  in  Koyal  British  Bank  v.  Turquand,  79 
meaning  of  term,  631 
memorandum   controls,   631 
memorandum  of  association  is  not,  G31 
new,  resolution  to  adopt  [1103] 

notice  of,  imputed  to  shareholders  and  others,  77  et  sen 
power  to  alter,  636,  1102 
rule  in  Foss  v.   TIarbottle.  74,  1357 
what  are,   630 
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RE-ISSUE  OF  DEBENTURES, 
provisions  of  Act,  1551 

RELATIVE  WORDS, 

construing  memorandum  and  articles  in,  602 

RELEASES, 

articles  as  to  company  giving  [752] 

sureties  of,   1215,  1247 

when  not  to  be  implied  as  to  sureties,  1217 

RELIGION, 

land-holding   by  companies  for  purpose  of  jJi'omoting,  501 

REMAINDERMAN, 

dividends  payable  to,  768 

REMOVAL, 

directors,   of,    736 

article  as  to  [736] 

injunction  against  exclusion    [1105]   and   note 

REMUNERATION, 

director,  of,  724  et  seq. 

apportionment  of,  726 

clauses  in  articles  [724,  739,  744] 
private  company,   in   [992] 

effect  of  promise  to  serve  for  nothing,  725 

execution  against,  727 

extra  services,  article  as  to  [744] 

holding  qualification  as  trustee  for  another  company,  728 

lien  for  overpaid,  662 

pension,  by,   726 

percentage,  by,  725,  727  [824] 

proceedings  to  recover,  724 

set-off   against   calls   when   a   fraudulent   preference,    727 

statement  as  to,  in  prospectus,  254 

suing  for,  724 

to  what  entitled,  724 
liquidator,  reconstruction,  on,  1451  ^ 

managing  director  of,  article  as  to  [739] 
promoters,  of,   129 

conditions  of  sale  as  to,  129 
object  clause  as  to  [509] 

provision  in  articles  as  to  [645] 
operation  of   [645] 

services  for  formation,   148 

solicitor,  of, 

services   before   formation,   149 

RENUNCIATION, 

letter  of  [1055] 

stamp  on,   1055 

REORGANISATION  OF  CAPITAL, 

conversion  of  founders'  by  substituting  ordinary  shares  [1125  rt  seq.] 

petition  for,  under  sect.  45  need  not  be  advertised,  1274 

procedure  in  conjunction  with  reduction  of  capital,  1264 

sect.  45  does  not  impliedly  control  or  affect  other  powers,  1520 

sect.  45  held  not  applicable  where  preferential  rights  are  not  attached 

by  the  memorandum  of  association,  1520 
provisions  of  sect.  45  of  Act,  App.,  1519,  1520 
where  meeting  of  ordinary  shareholders  disijonsed  with,  1520 
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REPEAL, 

by  the  Act,  of  earlier  enactments,  1598 

REPEALED  ACTS. 

causes  of  action  under,  are  preserved  by  Interpretation  Act,  18H!)...209 

REPLY, 

action  for  calls,  in,  form  of  [1371] 
delivery  of,  in  action,  1367 

REPORTS, 

auditors'  [775] 

directors',  clauses  in  articles  as  to  [772],  997 

experts'  liability  where  false  or  negligent,  213 

prima  facie  privileged,  697 

statutory  meeting,  to,  form  of  [614] 

valuer  or  expert,  referring  to,  in  prospectus,  195 

REPUDIATION  OF  xVGREEMENT, 
subsequent  ratification,  741 

REPUDIATION  OF  SHARES,  72,  73 
action  to  rescind,  before,  197 
allottee's    right,    where   misrepresentation   or   non-disclosure,    183,    189, 

197,  198  et  seq. 
conduct  apparently  confirming  conti-act,  effect  of,  on  riglit,   197,   198, 

200,  201 
delay,  right  lost  by,  197,  198 

what   suflBcient,    197 
effectual,  what  is,  199 

examples  of  effectual  or  insufficient,  199,  200 
forfeiture,  effect  of,  on  right,  198 
legal  proceedings  for,   18 
prompt  action  necessary,  197 
rumour  or  suspicion,  delay  after,  198 
sufficient  where  no  contract,  200 
winding-up,  effect  of,  on  right,   198 

REQUISITION  FOR  MEETINGS  OF  MEMBERS, 
Act  of  1908  (sect.  66)  provides  for,  691 
agreement  as  to  [414] 
clause  in  articles  as  to  [690] 
construction  of  provisions  as  to,  691 
directors'  duties,  691 
effect  of  rectifying  register,  692 
form  of  [415,  1083] 

notice  by  requisition  of  meeting  [1084] 
private  company,  in  case  of,  980 

REQUISITIONS, 

cases  as  to  insisting  on,  352 

RE-REGISTRATION  (Part  VII.), 

definition  in  Part  VII.  of  "  unregistered  company,"  1593 
unlimited  company  as  limited,  1539 

RESCISSION, 

contract  to  take  shares,  of,  183  et  seq.,  186  et  seq.,  196  et  seq. 
acquiescence  bars  right,  197,  198,  200 
defence  to  action  for,  199   [1373,  1378] 
effectual   re])udiation,  what  is,  199 
election,  definitive,  what  is,  200 
indorsements  on  writs  [1345,  1346]  and  notes 
.judgments  for  [1395,  1396] 
memorandum  or  association  constitutes,  58 
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RESCISSION— coy; //«»«/. 

contract  to  take  shares,  of — continued. 

misstatements  in  prospectus  for,  183 

none  unless  allottee  induced  by  representation  or  suppression,  192 

notice  of  motion  to  rectif}-^  register  and  orders  [1392,  1393,  1395, 
1396] 

pleadings  in  [1372  ct  sfq.'\ 

restraining  forfeiture  pending  action  for,  198 

where  status  eoacti  impossible  or  impracticable,  137,  138 

winding-up,  prompt  action  necessary  for,  198 

writs  of  summons  for  [1345,  1346]  and  nott'S 
directors,  liquidators,  and  other  agents  as  against,  733 
promoters  as  against,  137  et  srq.  [1351,  1352]  and  notes 

judgments  for  [1397,  1399,  1400,  1403] 
lien  on  proper t}^  [1399]  and  note 
underwriter,  at  instance  of,  1389 

RESERVE  CAPITAL,  32  [589]  and  note,  App.,  1540 
clause  as  to,  in  memorandmn  of  association  [589] 
provisions  of  sects.  58,  59  of  1908  (late  Act  of  1879),  App.,  1540. 
resolution  creating  [1127] 

RESERVE  EUND,  754 

altering  articles  so  as  to  provide,  754 

application  of,  to  what  purposes  [754] 

apportionment  of  loss  on  reduction  of  capital,  755,  1262 

article  as  to  [754] 

company's  implied  power  to  establish,  754,  866 

distribution  in  contravention  of  articles,  754 

issue  of  paid-up  shares  against  (capitalisation),  754  [1063,  1112] 

meaning  of  dividend  in  article  as  to,  754 

position  as  regards  preference  dividend,  813 

profits  carried  forward,  but  not  to  fund,  755 

provision  in  articles  [754],  813  [1112] 

reduction  of  capit-al,  effect  of,  on,  755 

regulations,  alteration  of,  as  to,  754 

rights  in  winding-up  to,  784 

rights  of  classes  of  shai'eholders  in,  755 

secret,  as  to,  Newton  v.  Birminglmiu  Small  Arms  Co.,  (1906)  2  Ch.  378... 

755 
underwriting  paid  for  out  of,  286  ^ 

use  of,  in  business  [754],  755 

RESERVE  LIABILITY, 

of  limited  company  [1127],  1540 

RESIDENCE, 

company,  of,  84 

RESIGNATION, 

directors,  of,  723,  731 

article  as  to  [723,  731] 
once  made,  irrevocable,  724 

RESOLUTIONS,  692  et  seq.,  1091  cf  seq. 
accepting  offer  [1133] 

acquiring  business  by  way  of  ainab^-anuition.  a*  to  [1128] 
adopting  common  seal  [1133] 
agreement,  for  sealing  [1131] 
agreement  to  seal  [1133] 
allotment  of  shares,  for  [1132] 
alteration  of  regulations,  for,  1102  [1102,  1103] 
approving  draft  agreement  [1133] 
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RIlSOlAJTlOlsS—coHtmued. 

approving  prospectus  [1132] 
bankers'  instructions  as  to  [1134] 
banking  account,  for  opening  [1132] 
bonus  shares,  as  to  [1063,  1105,  1112] 
borrowing,  for  [1127] 
call,  for  [1133] 

minute  of,  655 
cancellation  of  founders'  shares  [1119] 
capitalisation  of  profits  [1063,  1112] 
changing  name  of  company  [1127] 
committee's  appointment,  for  [1133] 
confirmation  of  irregular  proceedings,  37,  741 
consolidation  of  shares  [1114] 
of  shares  into  stock,  1114 
contingent  power  to  issue  shares  [1105] 
contracts  as  to  [1131,  1133] 

conversion  into  preferred  and  deferred  stock  [1117] 
conversion  of  shares  into  stock  [1114] 

founders'  into  ordinary  shares  [1125] 
into  preferred  and  deferred  stock  [1111] 
creation  of  debentures  and  debenture  stock  [1127] 
debenture  holders,  sanctioning  modification  of  rights  [1129] 
debenture  stock  [1127] 
declaration  of  chairman,  699,  700,  1098 
directors,  of, 

equivalent  to  general  meeting,  article  as  to  [709] 
where  unnecessary,  741 

written  without  meeting,  article  as  to  [744] 
division  of  assets  in  specie  [1128] 
division  of  shares  into  classes  [1115] 
evidenct'  of  passing  of,  article  as  to  [699],  700 
extension  of  objects  for  [1130] 
extraordinary, 

majority  required  for,  1093 
notice  of  meeting,  what  it  must  sjiecify,  1093 
passing,  as  to,  1092  '  " 

what  is,  1092 
extraordinary  general  meeting,  to  convene  [1133] 
forfeiture  of  shares,  for  [1133] 
Forged  Transfers  Act,  as  to  [1138] 
forms  of  various  [1102—1138] 
framing  of,  observations  as  to,  1101 
further  preference  shares  allowed  [1111] 
general  meetings,  of,  1091 

special  requirements  of,  1091 
going  beyond  notice,  692 
increase  of  capital,  for  [1104  et  seq.'] 
inconsistent  with  articles  ineifectual  unless  special,  694 
injunctions  in  case  of  improper  [1407] 
interim  dividend,  to  pay  [1134] 
invalidated  by  imperfect  notice,  691  et  seq.,  1095 
irregular,  injunction  restraining  confirmation  [1407] 
local  board,  as  to  [1130] 
majority  required  for  ordinary,  1100 
majority,  special,  required  by  articles,  1096,  1100 

for  special  and  extraordinary,  1092,  1093 
modification  of  Table  A.,  for  [1103] 
name,  changing,  1127 

nev;'  memorancium  and  articles,  for,  in  lieu  of  deed  of  settlement  [1129] 
new  set  of  articles,  for  [1103] 
notice  before  forfeiture,  for  [1133] 
notices  of  allotment.  1051  [1052,  1053  (shares),  1061  (debentures),  1471, 

1473]  (reconstruction) 
notice,  special,  required  for  general  meetings,  1097 
open  banking  account,  to  [1132] 
ordinary,  what  may  be  done  by,  1091 
pari  passu  preference  shares,  as  to  [1108] 
preference  converted  into  ordinary  shares  [1110] 
preference  shares,  as  to  [1103  et  seq.] 
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'RESOLUTIONS— continued. 

reduction  of  capital,  for  [1117  et  seq.,  12G9,  1289] 

arrears  of  calls,  preservation  [1121] 

calls  in  arrear  without  prejudice  [1122] 

cancelling  lost  capital,  where  two  classes  [1120] 

cancelling  purchased  shares  [1120] 

confirming  past  returns  [1120] 

extinguishing  liability  [1117,  1118] 

extinguishing  lost  capital  [1118] 

income   certificatos   in   respect   of   arrears  of  preference   dividends 
[1124] 

ordinary  shares  exclusively  [1118] 

paying  off,  1119  [1273] 

paying  off  and  conversion  into  debentures  [1123] 

return  [1118] 

return  liable  to  call  [1118] 

several  classes  [1120,  1121,  1123] 

unissued  shares  [1122] 
registration  of  existing  company,  for  [624,  627] 
reserve  capital,  as  to  [1127] 
sealing  agreement,  as  to  [1131,  1133] 
second  preference  shares,  as  to  [1109] 
share  warrants,  as  to  [1134] 
show  of  hands,  1091,  1098 
signing  and  filing  prospectus  [260] 
simple  subdivision  of  shares  [1117] 
solicitors'  apf)ointment,  for  [1132] 
special.    See  p.  1092  and  Special  Resolutions. 

copy  of,  for  registrar  [613,  614] 

distinction  between,  and  extraordinary,  1092 

how  to  be  passed,  1092 

what  it  is,  1092 
subdivision  into  preference  and  ordinary  shares  [1117] 
subdivision  of  shares,  as  to  [1115 — 1117] 
to  offer,  on  behalf  of  company  [1133] 
tdira  vires,  writ  to  set  aside  [1354] 
writ  ol  summons  to  enforce  [1356] 
written, 

article  as  to  [709,  744] 

without  meeting  [744] 

EESPONSIBILITY,  ^ 

directors',  &c.,  individual  only  (articles)  [788]  and  note 

RESTOEATION, 

of  name  of  company  to  register  [1335] 

petition  and  order  for  [1335,  1337] 
vesting  order  after  dissolution,  1338 

RESTEAINT  OF  TEADE, 
agreements  in,  357 

liquidated  damages  for  breach  of  covenant  in,  359 
minimum  prices  fixed  for  sales  of  goods,  116 
trade  unions  not  illegal  by  reason  of,  114 

EESTEICTIONS  ON  TEANSPEE  OF  SHAEES  [671]  and  notes 
private  company,  in  case  of,  910,  962  [962  et  seq.'] 
clauses  as  to  [962  et  seq.] 

RETIEEMENT, 

compulsory,  of  members,  970  [970  et  seq.'] 
of  directors,  clause  in  articles  [723,  734]  and  note 
■inero  motu, -724: 
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IIETEOSPECTIVE  ALTERATIONS, 
articles  of  association,  in,  638 

RETURN, 

application  moneys,  of,  minimum  subscription  not  obtained,  9,  1(5 
of  capital, 

resolutions  for  [1118] 

RETURNS  TO  REGISTRAR, 

allotments  of  shares,  as  to  (Act  of  1908)  [610],  1550  (Act) 
annual,  by  company,  33,  762 

article  as  to  [762]  and  notes 

default  in  making,  held  criminal  offence,  236 
clause  in  articles  as  to  [647] 
production  of  income  tax,  104 
shares,  &c.,  762 
under  sect.  88  of  Act  of  1908... 64 

REVENUE, 

separate  account  from  capital  (clause  in  artii'ici)  |  840  | 
whether  applicable  as  profit,  880,  901 

REVERSIONARY  INTERESTS, 
dealings  in  (objects)  [519] 

REVOCATION, 

power  of  attorney,  of,  1156 
proxy,  of  [706] 

RIGGING  A  MARKET,  150,  715 

RIGHTS  ATTACHED  TO  SHARES, 

by  the  memorandum  of  association  with  conditions,  idteraiiori  of,  179 

RIVAL  COMPANY, 

director  acting  as  director  of,  731 

ROTxiTION, 

directors,  of,  clauses  as  to  [734  et  seq.'] 
Table  A.,  App.,  1608 

"  ROYAL," 

name  of  company,  use  of  word,  in,  454 

ROYALTIES, 

■patents,  on,  381 

RUBBER  COMPANY, 
object  clauses  [563] 

RULE  IN 

Clayton's   case,   1191 

Foss  V.  Harhottle,  74,  1357  cl  seq. 

Royal  British  Bank  v.  Turquand,  79 


RULES.     SfUi  Table  at  commencement  of  Ajjpendix. 
power  of  Lord  Chancellor  to  make,  App.,  1585 
Stock  Exchange,  of,  extracts  from,  265  rt  srq. 


SALARY, 

"  profits  arising  from  the  business  '"—payment  out  of,  868 
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SALE, 


amalgamation  with  a  view  to,  1  i81,  U84 

agreement  [1488];   resolutions  [1489-U91J 

assets,  of,  .         ,/..,,„;  .p,  H397—U00,  1408 1  aiul  notes 

injunction  restraming;  "/''  '  '"f  '- ,     0.7    qy^   ^f  .1  1 

business,  of,  agreements  for  |  34o  .f  "'^Voi  and  rotes 

clauses  in  memorandum  «t  association  [510]  and  i.ot., 
articles  of  association  |  ()4o  | 

Court,  to  be  sanctioned  by,  I0(i3  ,'f  srq. 
order  for  [lOiO] 

delay  in  completion,  interest,  654  /' 

director's  powers  [746]  and  notes 

director's  property  to  company,  7ia 

foreign  mines  to  company,  agreement  ,  6m  \ 

forfeited  shares,  660— 662  ,0.-     /     ,.      i'i7    -^71  r-i-  8^tf  ,  o84] 

forms  of  various  agreements  tor  [34o  «/  seq.,  oo<,  371  ci  ^eq..         j 

plying  retail  dealers  1  421  I  , 

injunctions  restraining  irregular  [1407,  1408] 
lien,  enforcement  by  [664  | 
member  to  corporation.  29 
mining  claims  [384]  ,,. 

objects,  clauses  as  *«' ^'^  If  "'^o  of'  1908  ^ate  sects.  161,  162  of  1862)... 
on  reconstruction  under  sect.  19i  ot  lyun  u.ul  .l.i 

agreements  [1459,  1469,  1474.  1476  1  and  notes 

law  and  practice,  1434  rt  neq. 
patents,  agreement  [378] 
power  of  company, 

express  [510] 

implied,  472 
promoters,  by,  to  company,  134 
^       setting  aside  1 1397-1400]  and  uote 
property  of  company,  of  (object  clause)  [512] 
shares  cion  dividends,  768  _ 

shares,  effect  on  action  for  res(;ission,  200 
shares  in  ship,  order  for  sale,  559 
ship  to  single  ship  company,  agreement  [387],  <J8S 

S  m<SXm':f'asLiation   of   Undertaking,   objections  to   this 
procedure,  1454—1457 
agreement  [371]  ,         ■        . 

^1476] 
before  liciuidation,  372 

Ta  £U°-"- 'y  ""  .-o...t.-u...i.n  ..cUl  inv.lU,  .uuio,-  the  Act, 

1439  ,  ,.         .,, 

without  sanction  of  general  meeting,  on 
ultra  vires,  restraining  [1407,  1408] 

SALE  OF  GOODS,  .  n  ,  intermediary 

agreement  for,  by  manufacturing  comp,in>    to  a  tun., 

for  supplying  retail  dealers  [421  | 
Factors  Act,  1889... 1201 

agreement  [371 1  . 

objections  to  this  ])rocedure,  1454— lio/ 
under  sect.   192.     See  Recon-struction. 
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SATISFACTION, 

memorandum  of,  as  to  registered  charge  L*^-l] 

SCHEME, 

amalgamation,  1500—1504  [1505—1507] 

arrangements  and  compromises,  1492  et  seq.   [1505 — 1520] 

benefit  of  employes,  for,  1017 — 1019 

reconstruction,  for  [1467,  1468] 

superannuation  of  officials,  for  [1035] 

SCIENCE, 

land-holding  by  companies  formed  for  promoting,  501 

SCIENTIFIC  SOCIETIES, 

exemption  of,  from  rates,  109 
registering,  without  word  "  limited,"  498 

SCIRE  FACIAS, 

not  applicable  to  remove  company  from  register,  26 
whether  incorporation  can  be  impeached  by,  26 

SCOTCH  COMPANY, 

service  on,  where  agents  in  England,  86 
suable  in  England,  when,  85,   86 

SCOTLAND, 

sequestration  in,  effect  of,  as  to  estate  of  deceased  shareholder,  679 

SCEIP, 

Stock  Exchange  Eules,  266,  267,  270,  271 

SCRIP  CEETIFICATE, 
of  debentures  [1147] 

of  debenture  stock  [429,  430,  1146,  1147] 
of  shares  [1149] 

new  loans.  Stock  Exchange  Rules,  266,  274 
stamps  on,  1142 

SCRUTINY, 

appointment  of  scrutineers,  701 
on  taking  poll,  701 
report  on   [851] 

SEAL, 

affixed  by  way  of  escrow,  83 

affixed,  presumption  of  regularity,  82,  761 

affixing,  prima  facie  imports  delivery,  83 

where  no  particular  formalities  required,  82 
attorney,  by,  on  documents  abroad,  84 
authority  to  fix,  760 
certificate  of  shares,  on,  82 

certificate  of  shares  not  thereby  made  a  deed,  84 
clauses  in  articlas  as  to  [760,  833,  834] 
common,  of  company,  31,  82 

Companies  Seals  Act,  1864  (now  sect.  79  of  1908)... 84  [757],  1545,  App. 
company's  right  to  have,  82 
contracts  required  to  be  under,  31,  82,  333 
contracts  which  need  not  be  under,  82,  333,  334 
conveyances,  leases,  kc,  on,  82 

documents  under  that  of  company  not  necessarily  deeds,  84 
estoppel  where  document  under  company's,  84 
foreign,  use  of,  under  sect.   79  of  1908...  1545 
irregularity,  v/hen  company  bound,  79,  83 

clause  in  articles  [761] 
name  of  company  to  be  engraved  on,  34,  455 
notices  by  company  need  not  be  under,  1047 
official,  for  use  abroad,  31 
power  to  use,  vested  in  directors,  82 
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SEAL — continued. 

presumption  that  duly  affixed,  82 

printed  circle  with  "  place  of  seal  "  not  sufficient,  669 

regulationa  as  to,  82  [760] 

resolution  adopting-  [1133] 

resolution  authorizinp;  affixing'  of  [1131,  1133] 

share  warrants,  on,  82 

stamps  on  agreements  under,  338 

transfer  of  shares,  on,  668 

used  by  company  abroad,  31 

used  by  company's  agents,  36 

what  is,  669 

when   company's   agreements   to   be'  under,    333 

who  may  use,  36,  82 

SEALS  FOR  USE  ABEOAD, 
clause  in  articles  [757] 
power  of  attorney  under  [1162] 

provisions  of  sect.  79  of  1908  (late  Comj)anies  Seals  Act,  1864),  App., 
1545 

SECONDING, 

demand  of  poll,   700 

SECOND  PEEFEEENCE  SHAEES, 

as  to  issuing,  819 
resolution  as  to  [1109] 

SECEECY  CLAUSES, 
form  of  [782] 

SECEET  EESEEVE, 
as  to  making,  755 

SECEET  PEOFIT, 

agents,  732—734 

directors,  714,  715,  732—734  [1352,  1403] 

liquidator,  1400 

promoters,  133  et  scq. 

\ 
SECEETAEY, 

acceptance  of  office  of,  by  director,  729 

agreement  for  appointment  of  [431] 

authentication  of  notices,  &c.  by,  778 

certification  of  shares  by,  675 

cheques  indorsed  by,  759 

clauses  in  articles  [749,  759] 

club  company,  of,  759 

commission  to  be  paid  to  [432] 
secret,    accountable    for,    759 
dismissal  for,  442 

declaration  by,  commencement  of  business,  as  to,  20,  21  [608,  609  | 

declaration  (statutory)  on  application  to  register  company  [605] 

director,  whether  he  can  be,  729 

directors'  power  to  appoint  [749,  759] 

disclosures  to  company  by,  142 

duty  as  to  inquiry  into  the  considei-ation  for  a  transfer  of  shares,  668 

falsifying'  books,  punishment,  759 

fraudulently  issuing  share  certificate  for  own  benefit,  676 

improper  commission,  759 

indemnity   in  articles   [787  | 

letter  by,  presumption  of  authority  to  write,  745 

letters  by,  when  evidence,  745 

lien  of,  759 

meeting  called  by,  691,  740  [741] 
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meeting,  can  only  summon,  by  order  of  board,  T^iO,  1050 

without  order  irregular,  691,  740,  1050 
naming  of,  in  articles,  759 
power  to  call  general  meeting,  691,  740 
representations  by,  when  not  binding  on  the  company,  759 
striking  name  off  register — no  power  to  do  so  as  such,  759 
substitute  for,  article  as  to  [760] 

transfer  of  shares — no  inherent  power  to  pass  and  register,  759 
two  companies,  of,  notice  where,  759 

untrue  statements  by,  while  acting  for  his  private  ends,  759 
vacating  of,  by  accepting  directorship,  729 

SECT.  23  OF  COMPANIES  ACT,  1867   (now   sect.    20   of   1908), 
form  of  memorandum  in  such  case  [495] 

licence  of  Board  of  Trade  to  register  without  word  "  limited,"  499 
provisions  of,  498 

SECT.  25  OF  COMPANIES  ACT,  1867    (repealed.     See  now  sect.   88  of 
1908), 
"cash,"  meaning  of,  68,  69,  331,  484,  485 
"  consideration,"  disclosing  in  returns,  66 

what  sufficient,  60 
contracts,    330    et   seq. 
filing  contracts,  64,  66,  1421 
liabiiity,  where  contract  not  filed,  69,  70 

nullified  by  Act  of  1908... 64,  66 
relief  under  Companies  Act,  1898...  1421 
repealed  by  Act  of  1908... 1421 
result  of  not  filing,  65,  69,  70 

And  see  Paid-up  Shares. 

SECT.  38  OF  THE  COMPANIES  ACT,  1867   (repealed), 

provisions  of,  226  et  seq.  i 

SECUEITIES, 

custody  of  [834] 

SECURITY  FOE  COSTS, 

application  for,  against  plaintiff  company   [1416,  1417]  and  note 

notes  as  to,  1416 

orders  for  [1416, 1417] 

provisions  of  sect.  278  of  Act  of  1908,  App.,  1596 

SEISIN, 

hy  companies,  27 

SEQUESTRATION, 

against  company,  43 

Scotland,  in,  in  re.spect  of  deceased  shareholder,  effect  of,  679 

SERVANTS, 

appointment  of  [749] 

discharge  of,  by  winding-up,  444 

by  appointment  of  receiver,  444 
proof  by,  in  winding-up,  443,  App.,  1579 

preferential,  App.,  1578,  1579 
revelation  of  trade  secrets,  442 

injunction    [1414] 

"  SERVE," 

meaning  of,  defined  in  Interpretation  Act,  778,  1340 

SERVICE, 

afiidavit  as  to  [1281] 

agreements  for  fully  paid-up  share.-,  in  respect  of,  329 

companies  registered  in  Ireland  or  Scotland,  85 

company,  on,  mode  of,  778 

consideration  for  shares,  as,  62 

damages  for  inducing  breach,  444 
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foreign  companies,  85,  86,  1340,  1341 

injunction  to  restrain  breach  of  agreement  for,  441 

members  resident  abroad  [779,  781,  782] 

notices  by  company,  1047 — 1051 

notices,  &c.  on  companj^  34,  778 

out  of  jurisdiction,  85,  86  [781],  782 

postal,  as  to,  778,  1050 

provisions  of  Act  as  to,  778 

provisions  as  to,  in  agreements  [301,  362,  1217] 

in  articles   [778] 

in  Table  A.,  App.,  1610 
specific  performance  of  agreements  for,  441 
summons  on  company,  778 
winding-up,  on  members  abroad  [781,  782] 
writs  of  summons,  1340  et  seq.  [1344] 

substituted  [1341] 

SERVICE  AND  AUTHENTICATION  OF  DOCUMENTS, 
provisions  of  Act,  1559 

SERVICES, 

remuneration  for  promoter's,  148 

SET-OFF, 

action  for  calls  in,  1368 

cases  as  to,  68,  1368 

directors'  remuneration  against  calls,  727 

dividends  against  call,  article  [767] 

misfeasance  cases,  in,  715 

remuneration  against  calls,  three  months  before  winding-up,  fraudnk'nt 

preference,   727 
when  available  or  not,  1368 

SETTLEMENT, 

deeds  of,  for  private  companies,  1001 

SETTLING  DAYS, 

rules  of  Stock  Exchange,  265  et  seq. 

SEVEN, 

unlimited  liability  where  members  less  than,  35,  1559 

SHARE  OR  STOCK  CERTIFICATES, 
forms  of  [1143  et  seq.'\ 
Stock  Exchange  Rules,  269 

SHAREHOLDERS, 

actions  by,  on  behalf,  &c.  [1354,  1356] 

adjusting  rights  of,  in  winding-up,  783  et  seq.,  1571,  1575 

aggregate  of,  not  the  company,  27 

agreements  between,  as  to  pooling  shares  [160] 

bankruptcy  of,  compulsory  retirement  on,  923  [973]  and  note 

bound  by  memorandum,  449 

by  articles,  632 
circular  to,  when  not  a  prospectus  under  Act  of  1908...  178 
company  may  be  sued  by,  29 
confirmation  of  directors'  irregular  acts,  74,  75 
contract  by,  with  company,  29 
creditors  of  company  may  be,  29 
different   classes,   modification   of   rights,    480    [490]    (memorandum    of 

association)  [685]  and  note 
disclosure  to,  by  promoters,  133  et  seq. 
dissentients  to  reconstruction,  1443  et  seq. 
distinct  from  company,  27,  28 
executions  on  company's  property,  29 
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fraud  on  minority,  1358,  1359 
internal  matters,  control  by,  74,  1358,  1359 
majority,  rights  of,  73 

except  as  to  ultra  virfs  things,  75,  1360 

ratification   by,   74 

where  fraudulent,   75 
minority  of,  reluctance  of  Court  to  interfere  on  behalf  of,  74 
notice  of  memorandum  and  articles  presumed,  77,  239 
one-man  company,  in,  28,  940  et  seq.,  945  et  neq.,  954 
register,  effect  of  allowing  name  to  appear  on,  73 
resident  abroad,  notice  to  [779,  781,  782] 
right  of,  to  certificate,  1139  et  seq. 
suits  on  behalf  of  [1354] 
title  to  comjjany's  property  not  in,  27 
trustees'  position  as,  650 
unanimous  consent  to  what  is  nltra  vires,  29 

SIIAEi:  WAREANTS  [680,  1134  et  seq.],  1535  (Act) 
clauses  in  articles  as  to  [680]  and  notes 
coupon  to  [1151] 
form  of  [1150] 
negotiability  of,  681 
notice  to  holders  of,  articles  as  to  [779] 
power  of  company  to  issue,  680 
provisions  in  Act,  1535 
proxy,  voting  by  [707] 
qualification  by,  none,  681 
regulations  and  conditions  as  to  issue  [1134 — 1138] 

resolution  [1135] 
seal  of  company  on,  681 
stamps  on,  1150,  1151 

to  bearer,  provisions  of  sect.  37  of  Act  of  1908,  App.,  1535 
transfers  of,  681 
voting  by  holdej-s  of,  681  [707] 
voucher  for  fresh  coupons  [1151] 

SHAEES, 

acceptance  of  allotment  by  way  of  offer,  49,  50 
acquiring,  by  company  in  own  capital,  law  as  to,  515 
acts  of  ownership  may  bar  relief,  56,  200 
agreement  to  take,  how  constituted,  47  et  seq. 

specific  performance  of,  57 

where  in  mistake,  200 
allotment  letters,  1051  [1052,  1053] 
allotment  of,  49  et  seq.,  1549  (Act) 

after  forfeiture,  64 

application  for,  48  et  seq. 
withdrawal  of,  48,  257 

articles  as  to   [646]   and  note 

by  irregular  board,  50,  741 
estoppel,   50 
ratification,   37,    50,    741 

delay  in  making,  effect  on,  52,  54 

entry  on  register  where  necessary,  53 

estoppel,   50,  56 

form,  no  particular,  required,  49 

irregular,  under  sect.  86  of  Act  of  1903. ..17,  51 

issue  or  sale  of,  to  obtain  control  by  votes  [334 — 397],  397,  398,  1408 

minimum  subscription  before,  9  et  seq.,  15 

nature   of,   49 

notice   of,    51 

provisions  in  Act,  1549 

reasonable  time,  52,  54 
■   resolution  as  to  [1132] 

to  person  who  has  not  applied,  56 

where  minimum  subscription,  9  et  seq.,  15 
allotton  cannot  keep,  and  sue  for  damages,  203 
amount  of — imposition  by  articles  of  liability  in  excess  of,  470 
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annual  return  of,  762  „  ,^,„    „„„  i    ma 

annual  summary  and  list  of  [622,  623J,  624 
apijlic-ation  for,  how  made,  48  et  seq. 
acceptance,  49  et  seq. 

before  incorporation  of  company,  52,  184,  258 

by  subscriber  to  memorandum,  as  to,  484 

conditional,  54 

fictitious  name,  in,  48 

form  of  [257] 

infant's  name,  in,  48 

in  third  party's  name,  48 

on  faith  of  prospectus,  182 

verbal,  48 

withdrawal,  48,  257 

verbal,    257 
wrong  company,  in,  48 
balance  ticket  in  respect  of  [1077] 
"  B  "  ranking  as  if  five  ordinary  shares  [.581 J 
blaAk  transfer  of,  652,  669 

liberty  to  fill  up  [1219] 
bonus  by  way  of,  invalidity ,^478 

paid  up  out  of  profits,  767  [768] 
clause  in  articles  [1112,  1113] 
minutes  of  resolutions  as  to  [1063] 
resolutions  as  to  [1105,  1112] 
brokerage  for  placing,  277,  279 
call  of— invalidity  in  certain  cases,  284,  28a 
calls  on,  articles  as  to  [654  et  seq.'X 
cancellation  of,  477,  1257 

"  cash  "  payment,  meaning  of,  68,  69,  331,  484,  4»o 
ceasing  to  hold,  57 

certificates  of  title  to,  653,  1139  et  seq.,  App.,  1532 
clauses  in  articles  as  to  [653] 
equitable  mortgage  by  deposit  of,  1142,  118b 
forged  transfer,  rights  under,  m  case  of,  673  et  seq.,  1140 

forms  of  [1143  et  seq.^  .    no     *   a   *n    r^q    ^<^'\') 

obligation  to  issue  promptly  (sect.  92  of  Act),  653,  1552 
right  of  member  to,  1139  et  seq. 
certification  of,  675  et  seq.,  1142  ^ 

forms   of    [675] 
cestui  que  trust  of,  not  liable  to  company,  652 
choses  of  action  within  Bankruptcy  Act,  are,  651 
classes  of,  note?  as  to,  4S0,  576  et  seq.,U\ 

altering  rights,  480,  576,  588,  637  [68o],  703,  817 
rights   declared   in   memorandum,   480    et   seq.,   d(b 
by    resolutions    [1106    et    seq.] 
in  articles,  637  et  seq.  [820  et  .^eq.] 
where  made  subject  to  conditions,  480 
commission  for  placing  or  taking,  279 
conditional  application  for,  54 

consideration  for  issue,  60,  63         ,      ,,       ,  no     acr 

bonus  certificates   issued  with   debentures,   63,   4bb 
impeaching,    945  „„,     -ce^ 

otherwise  than  in  cash  (written  or  oral  agreement),  331,  1 550 

,      consolidation  of,  32 

clauses  in  articles  as  to  [684] 

notice  on,  App.,  1537 

resolutions  for  [1114] 

contract  to  take,  how  made,  47  et  seq. 

infant,  by,  57 

lunatic,  by,  57  ,        .,       -i   ii  <.    ,^;a    iq« 

misrepresentation  in  prospectus  renders  it  voidable,  not  void,  IJb 

mistake,  in,  48 
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contract  to  take,  how  made — co.itinued. 

right  to  rescind,  183  et  seq.,  186,  196 
how  lost,  197,  198,  200 
writs  [1345,  1346]  and  notes 

specific  performance,  57  [1350] 
conversion  of,  into  different  classes  [825,  978J 
conversion  of,  into  stock,  32,  681 

clause  in  articles  [681] 

resolutions  for  [1114]  and  note 
conversion  of  ordinary  into  preference  and  rice  versa  [825,  978] 
deceased  members,  liability  in  respect  of,  678,  679 
defaulter  on  Stock  Exchange,  holder  of,  680 
deferred, 

clause  as  to,  in  vendor's  agreement  [365] 

clauses  in  memorandum  [581,  585] 

clauses  in  articles  [821  et  seq.^ 

resolution  [1111] 
deposit  on  application, 

repayable  by  general  law  if  no  allotment,  258 
but  not  as  a  trust  fund,  258 

when  shares  offered  to  public, 
minimum  sums  5  p.c,  9,  16 

repayable  where  minimum  subscription  not  taken  up,  9,  16,  258 
directors'  liability,  9,  16 
directors'  qualification,  signing  memorandum  for,  6,  7,  484 
disclaimer  by  bankrupt's  trustee,  58,  680 
discount,  issued  at,  60  et  seq.,  478,  631 
dividend  on,  payable  on  nominal  amount  of,  unless  otherwise  provided, 

764 
division  of,  into  classes,  resolution  for  [1115,  1116] 
eft'ect  of  acting  as  owner  of.  52,  56 
employes,  articles  as  to  [1027] 
examples  of  contracts  to  take,  55  et  fpq. 
exchange  of,  invalidity,  750,  751 

on  surrender,   750 

reconstruction    by,    1452,    1454    [1476 — 1478]    (agreement) 
fair  value,  ascertaining,  in  private  company  [964,  966] 
filing  contracts  under  sect.  88  of  Act  of  1908... 64,  330,  331 

under  sect.  25  of  late  Act  of  1S67...66— 68,  1421 
forfeiture  of,  658  et  seq. 

clauses  in  articles  [658  et  seqr\  and  not«s 

effect  as  regards  misrepresentation  by  company,  198,  661 

impeaching  irregular   [1404,  1405] 

notice  before  [1079] 

purchaser's  liability,  661 

relief  in  equity  against,  658,  660 
founders',  578  [582,  586],  587  et  seq. 
fraudulent  transfers  of,  writ  to  set  aside  [1353] 
guarantee  company,  in,  493,  494,  795,  1531 
infant's  position  as  to,  45,  48,  667,  672,  680 
inquiry  as  to  value  of  consideration  for,  60,  61,  1114 
instalments  payable  on,  649,  658 

lien  for  [662]  and  notes 

transfer  whilst  due,   649 
investment  in,  by  company  [647],  752 

issue  at  discount,  60  et  seq.,  478,  631  * 

issue  price  of, 

clause  in  articles  as  to  [649]  and  not-e 
joint  holders  of,  clause  in  articles  as  to  [650] 

transfer  by,   667 
letter  of  allotm'ent,  1051  [1052  et  seq.,  1064] 

operation  of,  51,  52 
liability  on,  58,  63,  64,  478 

a  specialty  debt,  654 

upon   whom,   63 
lien  on  [662] 
life  governor's  [584] 
lunatic,  667,  672,  680 
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management  [583,  584] 
married  woman's  position,  673 
memorandum  of  association, 

alteration  of  law  as  to  payment  for,  where  subscribed  in,  60 
calls  on,  where  subscribed  in,  654 
how  paid  up,  58 

payment  for,  in  cash,  68,  331,  484 
modification  of  rights  as  to,  480,  576,  588,  637   [685],  685,  703,  817 
nature  of,  949,  1532  (Act) 
new  company.  Stock  Exchange  Rules,  269 
new,  on  increase  of  capital  [683,  684]  and  not€S   (articles) 
offer  to  the  public,  what  is,  12,  280 
offered  for  subscription,  14 

offered  to  old  members  on  reconstruction,  14,  280 
option  to  take  [365] 

invalidity,  when,  284 
order  and  disposition,  651 
orders  rescinding  contract  [1395,  1396] 
ordinary,   clauses   in  memorandum   of   association    [578,   585] 

clause  in  articles,  819 
paid  up, 

agreement  where  price  to  be  satisfied  by  [388] 

in  property  or  ser\ices,  61,  62,  945 
paid  up  otherwise  than  in  cash, 

requirements   of   old   law,   sect.    25   of    Act,    1867... 60,    1421 

requirements  of  new  law,  58  et  seq. 
filing  contracts  and  returns,  64 
par,  at,  option  for  vendor  to  take  [365] 
pari  passu  with  preference  shares,  818 
partly  paid  up, 

dividends   on,    597 

surrender  of,  750 
payment  for,  money  or  money's  worth,  60  et  seq.,  945 
placing  of,  object  clause  as  to  [509] 
pooling  [160,  163,  305] 

power  to  company  to  take  shares  in  another  company  [507] 
preference,  notes  as  to,  576  et  seq.,  812  [820—822],  1105  et  seq. 
premium,  issuing  at,  647 
proceedings  for  misrepresentation  under  sect.  84  of  1908  (late  Directors' 

Liability   Act,    1900)... 208    et   seq. 
promoters'  profit  in,  139 
property  as  consideration  for,  62 
purchase  of  company's  own,  465   [515]   [646]   and  note,   [1411]    (order 

restraining)  and  note 
purciiase  of,  in  market  through  misrepresentation,  204 
qualification,  directors', 

obligation  to   take,    719   et   seq. 

signing  memorandum  for,  6  et  seq. 
reconversion  of  stock  into,  682 
recovery  of  deposit,  9,  258  [1345]  (writ) 
rectification  of  register,   1387—1391    [1392—1394] 
renumbering  of,  resolutions  for  [1115] 
renunciation,  letter  of  [1055] 

stamp   on   [1055] 
repudiation,  72,  73 

delay  in,  197,  198 

effective,   199 

grounds  for,  17,  183 

ineffectual,  200 ' 

infant's,  57 

sufficient,  where  no  contract,  199,  200 

winding-up,  effect  of,  on  claims,  198 
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rescission  of  contract  to  take,  183  et  »eq.,  186  *f  iv,].,  lUO  et  teq. 


judgments  and  orders  [1395,  1396] 
pleadings  [1372  et  arq/]  and  notes 
writs  of  summons  for  [134.'),  1316J  and 


no  tea 
restrictions  on  issue,  private  conipanies  1960,  961 J 

on   transfer,   910,  902   |962   et  »^y.j 
retention  by  vendor,  condition  us  to  [36l] 

return  of  allotments  of,  swt.  88  of  1908... 64  et  $eq.,  App..  1550 
rights  attached  to,  when  alterable,  480,  576,  5H8,  637   (685).  703,  817 
sale  of  company's  undertaking   under   memorandum,   power    for   [510J, 

1454—1457  ' 

sale  of,  ett'oL't  of,  in  action  for  resci.-*.Hion,  200 
sale  on  forfeiture,  660 

to  enfone  lien,  664 

unclaimed,  on  recon-Mtrurtion,  1440  [  11(51  |,  MtJl,  1462 
secret  gift  of,  722 
services  as  (consideration  for,  62 
ship,  in,  order  for  sale  of,  559 
simultaneous  offer  of,  with  <lel)entures,  Ixjfori'  company  vntitlod  tu  i-uin- 

mence  business,  21,  23 
speciKc  j)erformanr('  of  contrai-t, 

to  allot  [1350)  and  note  (writ  of  Mummonn) 

to  take,  57 
statement  as  to  number  of,  in  memorandum  of  ojaioeiation,  476 
statement  as  to  preference  shares  in  artii-les,  480  et  §eq, 
statement    in   lieu  of  prospoctuD,  261     265,  279 
statute  of  limitations,  649 
subdivision  of,  32,  477 

articles  as  to  [6S4  ) 

resolutions  for  |1115|   et  arq. 
subscribers  for,  in  memorandum  of  B.M<>oiation, 

how  payment  for,  may  bo  made,  68,  60,  484 

liability  to   pay,  58,  484 
subscription  for  minimum,  9  et  »eq.      And  $et  MINIMUM  8trBSCB.IPnOII. 
successive  transfers  of,  priority  as  to,  651 
surrender  of,  749,  1258 

article  as  to  |  749]  and  note 

by   employ*'',   465 

exciiangc   for  other  shares,   750 
title  of  executors  to  (677] 
transfer  of  [665  et  ani.].     And  aee  TransfkU  OF  SlURM. 

duties  of  comi)any,  as  to,  where  trusts  or  c<iuitiOT,  650  «f  aeq. 

effect    on    action    for    roseiswion,    200 

right  to,  73 
transferee's  liability  on,  fi^,  61,  666,  668 
transferor's  liability  on,  63,  64.  666,  668 
transmission,  665  r/  srq.  [677  |  and  notes 
trustee  holding,  63,  650,  652 
ultra  vires  contract,  under,  63 
unautliorized  applications  for,  48,  258 
underwriting   of,   275   rt   seq. 

forms   [296   ef  srq.'\ 
unissued,  cancellation  of,  1257 
vendor's  deferred  [365] 
vesting  orders  as  to,  668 
warrants  to  bearer  [680,  1134]  and  notes 
what  is  cash  payment  for.  68.  69 
what  persons  liable  for,  63,  64 
when  legal  title  on  transfer,  666 
who  may   take,  45 

winding-up,  liability  in  case  of,  64,  1560--1562 
withdrawal  of  application,  48 

SHIP, 

agreement  for  sale  of,  to  single  ship  company  [387],  388 
appointment  of  managers  of,  388 

sale  of,  where  majority  of  owners  sell  to  company,  388 
share-owners  (minority  of)  may  obtain  order  for"  sale  of,  when.  559 
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Slill^— continued. 

shares  in,  sale  at  in^dtance  of  Bhareholders,  559 
single,  law  as  to,  558 

conversion  of  co-ownership  of,  into  a  company  (objects)  [568]  and 
note 
stamp  duty  not  payable  on  agreement  for  sale  of,  339 
nor  on  transfers  or  other  dispositions  of,  388 

SHIPS'  HUSBANDS, 
article  as  to  [834] 

snow  OF  HANDS, 

article  as  to  [699]  and  notes 
general  meeting,  at,  699  et  seq.,  845 

annulled  by  demand  of  poll,  701 

clauses  in  articles  [699],  700 
how  taken,  845 
poll  demanded  after,  700 
proxies  not  counted  on,  699,  1098 
special  resolution,  for,  1096 
voting  by,  593 

SICK   I'UND, 

scheme  for  benefit  of  employes,  1018 

SIGNATORIKS, 

artirlen  of  association,  to,  629 
memorandum,  to,  447  et  seq. 

declaration  by,  in,  482 

effect  of  signing,  483 

liability  to  take  shares,  46,  483 

Tucmbers  of  comj)any  are,  46,  47,  483 

misrepresentations   made   to,  483 

witnesses  to  signatures  of,  483 

SIGNATURK, 

contracts,   334 

memorandum  and  articles  by  an  agent,  484 

to  transfer  of  shares,  668 

written  or  printed,  as  to  notice,  781 

SILENCE, 

is  not  misrepresentation,  205 

"SIMl'LTAN ROUS  OFFER,"  .     . 

shares  and  debentures  before  company  entitled  to  commence  business, 

21,  23 

SINGLE  ACCOUNT  SYSTEM, 

ascertaining   profits  by   [839],  874  et  seq. 

SINGLE  SHIP  COMPANY, 
advantages  of,  558 
agreement  for  sale  to  [387] 
object  clauses  of  [558] 

SINKING   FUNDS  (OBJECTS),  519 

SKELETON  PROSPECTUS, 
form  of   [247] 

SLEEPING  PARTNER,  . 

facilities  of  private  companies  as  to,  914 
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SOAP  MANUFACTUEERS'  COMPANY, 

object  clauses  of  [573] 

SOLICITING, 

customers,  after  sale  of  goodwill,  357 

agreement  against  [356] 
meaning  of,  in  contract,  358 

SOLICITORS, 

actions  to  recover  money  spent  before  registration,  149 

articles  as  to  [758] 

company,  of,  758 

declaration  of,  application  to  register  company,  on,  605 

remuneration  of, 

as  director,  759 

for  services  before  formation,  149 
resolution  for  appointment  of  [1132] 
right  to  payment  for  services  before  inoorporation,  149 

SPECIAL  ACTS.    See  Part  III.  of  this  work. 

SPECIAL  BUSINESS, 

definition  in  articles  [697] 
notice  of,  required  [692] 

SPECIAL  PATENTS  COMPANY, 
object  clauses  of  [543] 

SPECIAL  RESOLUTION, 

alteration  of  lien  clauses  by,  662 

amendment  of,  at  first  meeting,  695 

annexed  to  articles,  641 

chairman's  declaration  conclusive,  700,  1092,  1098,  1099 

convening  both  meetings  in  one  notice,  clause  in  articles  as  to  [696  j 

copies  of,  to  accompany  articles,  641,  App.,  1543 

to  be  registered,  1543 

to  be  supplied  to  members,  641,  App.,  1543 
copy  of,  for  registrar  [013] 
declaration  of  chairman  as  to  [700]  and  notes 

conclusive,  1098 
definition  of,  in  Act  of  1908... 1092,  App.,  1543 
for  winding-up  [1466] 
how  to  be  passed,  1092 
increase  of  capital,  1104 
interval  between  the  two  meetings,  1092 
modification  of,  at  first  meeting,  695 
new  clause  in  articles  as  to  forfeiture,  658 
new  regulations  for  [1103]  and  note 
not  to  be  presumed  to  have  been  passed,  81,  82,  686,  761 
notice  with  a  view  to  [1081] 
notices  for  first  meeting  [1081] 
notices  for  second  meeting  [1082] 
notices  for  two  to  be  passed  in  three  meetings  [1083] 
notice  with  a  view  to,  character  of,  1097 
one  notice  for  two  meetings  [696]  and  note 
passing  of,  cannot  be  assumed,  81,  82,  686,  761 
points  to  be  borne  in  mind,  1096 
proxies  cannot  vote  on  show  of  hands,  1098 
quorum  for,  698,  1096 

reconstruction,  for,  App.,  1576  (sect.  192) 
reduction  of  capital,  for  [1117  et  seq.\  1255,  1264 
registration,  of,  1543 
regulations  to  alter, 

how  far  allowable,  636,  1102 

forms  of  [1102  et  seq.'\ 
requirements  of  Act  as  to,  1092 
show  of  hands,  1098 

statutory  majority  for  passing,  cannot  be  changed,  1096,  1100 
what  can  be  done  by,  1102 
where  no  articles  registered,  641 
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Sl'ECIALTY  DEBT, 

calls  and  instalments,  654 
liability  on  shares  is  a,  59,  654 

SPECIE,  r        .        ^        . 

distribution  of  assets  in  (object  clause)  [514 J  ami  notes 
distribution  of  assets  in  windin£?-up  in  [785] 
dividends  in  [767]  and  note 

SPECIFIC  COMPANIES^ 
object  clauses  [517 — 574 J 

SPECIFIC  PERFORMANCE, 

agreement  appointing  company's  otfii'ers,  441 
agreement  to  allot  shares, 

writ  of  summons  for,  57  [1350] 
agreement  to  take  shares  of,  57 

to  allot  [1350] 
contract  to  take  debentures  or  debenture  stock,  294,  295 
personal  service,  of  a  contract  for,  Court  will  not  order,  441 
underwriting-  agreements  of,  294 

SPEECHES,  .  ,  .  .,       ^    „^, 

defamatory,  of  directors  at  a  general  meeting,  when  privileged,  097 

STAMPS, 

adhesive,  337 

agreement  to  sell  goodwill,  ou,  342,  343 

agreement  to  sell  patents,  341 

agreement  to  sell  ships — none,  338 

agreements  as  to  property  abroad,  341 

agreements  for  sale  of  property,  on,  338 

agreements  made  in  England,  on,  349 

agreements,  on,  337  et  spq. 

agreements  to  sell  book  debts,  343 

allotment  letter,  1051,  1052 

apportionment  of  duty  on  sale  agreements  [359]  and  note 

articles  of  association,  on,  4,  629,  641 

banking  and  advance  securities,  on,  1213,^  1214 

cancellation  of,  337,  707,  708,  853 

oa  proxies,  708,  853 
capital  on  registration,  486  et  seq. 

certiticato  of  shares,  on,  1142 
scrip,  1142 

composition,  for,  on  transfers  of  shares,  669 
conversion  into  private  company,  on,  937,  939 

directions  to  pay  dividends,  on,  770 

equit.ible  securities,  1213 

"  goods,  wares,  and  merchandise,"  343 

increase  of  capital,  on,  1104 

letter  of  allotment,  on,  52,  1051 

marketable  securities — on  contracts  for  sale  of,  338,  340 

marketable  securities  deposited,  as  security,  1214,  1215 

memorandum  of  association,  on,  3,  448,  449,  485  et  srq. 

mortgages  and  charges,  1213 

notice  of  allotment,  on,  52 

oral  agreement,  338 

policies  insuring  against  liability  under  Workmen'^  Compensation  Act, 
1906... 524 

powers  of  attorney,  1160 

private  company,  sale  to,  937,  939 

proposal  in  writing  aecpptcd  orally.  338,  1184,  1223 

proxies,  on,  708,  853 
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STAMTS— continued. 

reconstruction,  on  agreement  under  sect.  192... 14(54 

scrip  certificat-e,  on,  1142 

share  warrants  to  bearer,  1150,  1151 

transfer  of  shares,  on,  668,  669 

insufficiency  of,  668 
undertaking  as  to,  in  case  of  rectification  of  register,  1391 
underwriting  contract,  on,  295 

STANNARIES, 

jurisdiction,  App.,  1586 

provision.s  of  Act  of  1908  as  to,  App.,  1586 

STATEMENT  IN  LIEU  OF  PROSPECTUS,  3,  261—265,  267,  and  App., 
1547,  1549—1551,  1560,  1612 

analogy  of,  to  prospectus  in  some  respect,  262,  263 

commencement  of  business,  filing  before,  App.,  1550 

commission  as  to  shares,  disclosure  in,  of,  279,  App.,  1551 

false  statements  in,  263,  App.,  1597 

filing  of,  3,  262,  App.,  1547,  1550,  1551,  1560 

first  allotment  of  shares,  filing  of,  before,  262 

not  applicable  to  private  companies,  or  companies  which  have 
allotted  shares,  debentures,  or  debenture  stock  before  1st  July, 
1908... 262,  App.,  1560 

form  of  [264] 

framing  of,  262,  264 

irresrular  allotment,  263 

liability  as  to,  263,  264 

minimum  subscription,  1549 

misrepresentation   and   non-disclosure,   263 

not  applicable   where   shares  or   debentures  have   been  allotted   before 
1st  July,  1908,  App.,  1547 

private  companies,  not  applicable  to,  262,  App.,   1547 

private  company  becoming  a  public  company,  App.,  1560 

public  document,  is  a,  263 

signatories'  liability,  263 

signature  of,  262 

Stock  Exchange  rule,  267 

variation  of  contracts  referred  to  in,  not  allowed  before  statutory  meet- 
ing,  App.,   1547 

where  no  prospectus  issued  on  or  with   reference  to  formation,  App., 
1547  ^ 

STATEMENTS  (ANNUAL), 

assets  and  liabilities,  of,  to  be  filed,  by  banking,  insurance  and  other 
concerns,  1556 

STATEMENTS  OE  CLAIM  [1365]  et  seq.  •  And  see  Pleadings. 
Act  of  1908  (sect.  81)... [1377] 
action  for  calls,  form  of  [1365] 

action  under  Directors'  Liability  Act  [1379,  1380] 
rescission  of  contract  to  take  shares  [1372,  1375,  1377] 

STATIONERS  AND  PRINTERS'  COMPANY, 
object  clauses  of  [545] 

STATUTE  OF  FRAUDS, 

director's  oral  promise  to  answer  for  debt,  &c.  of  company,  711 
as  regards  agreements,  335 

banking  securities,  1184,  1185 

guarantees,   1196 

object  of,  1184 

STATUTES, 

application  of  certain,  to  corporations,  43 
intentions  from,  how  to  be  ascertained,  942 
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STATUTES  OF  LIMITATION,  140 

amounts  due  on  shares,  G49 

banking  securities,  as  regards,  1194 

breaclie.s  of  trust  by  directors,  712 

deceit,  action  of,  206 

Directors'  Liability  Act  (now  sect.  84  of  1908)... 219 

guarantors'  liability  for  interest,  1198 

promoters,  as  regards,  140 

right  to  dividends,  770 

STATUTORY  CORPOEATION, 

difference  between,  and  a  Common  Law  corporation,  30,  31 
restriction  of  powers  of,  459  et  seq. 

STATUTORY  DECLARATION, 

before  borrowing  or  commencing  business,  20,  21,  22 
commencing  business,  before,  21    [608] 
registration  of  company,  on,  4  [605] 
registration  of  existing  company,  on  [626],  627 

STATUTORY  DUTY, 

breach  of,  when  involving  criminal  liability  or  not,  235 — 238 
remedies  against  company  for  breaches  of,  38 — 40 

STATUTORY  MEETING,  18,  689,  1541  (Act) 
clause  in  articles  as  to  [689] 
list  of  members  for  [615] 
private  company,  of,  997 

provisions  of  sect.  65  of  Act  of  1908  as  to,  689,  1541   (Act) 
report  to  be  submitted  to  [614] 
time  after  whicb  proceedings  as  to  minimum  subscription  to  be  taken, 

16,  19 
variation  of  contracts, 
at  the  meeting,  181 
before  the  meeting,  324,  644 
when  to  be  held,  689 

STAYING  PROCEEDINGS,  ^ 

reduction  of  capital,  on  [1308] 
where  abuse  of  process,  1411 
winding-up,  in,  1564  (Act) 
under  arrangement,  1498 

STOCK, 

certificates  of  [1146] 

clauses  in  articles  as  to  [681] 

conversion  of  shares  into,  477  [681],  682,  App.,  1536,  1537 

effect  of,  1537    (Act) 

notice  to  Registrar,  1114 

of  shares  into  preferred  and  deferred  [1117] 

resolutions  [1114,  1117]  and  note 
reconversion  of,  into  shares,  477   [682]  and  note 
riglits  of  holders  of  [682] 
Stock  Exchange  Rules,  265  et  seq. 
transfer  of  [682] 

STOCK  BROKER, 

forged  power  of  attorney,  indemnity  to  Bank  of  England,  by,  1159 

STOCK  CERTIFICATE  [1146] 
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STOCK  EXCHANGE, 

regulations  as  to  articles, 

accounts,  copies  of,   772 

borrowing  powers,  limitation  on,  686 

calls,  limiting  amount,  656 

certificate  fee,  653 

forfeiture  of  dividends,  770 

form  of  transfer,  669 

lien  on  paid-up  shares,  662 

purchase  of  shares  prohibiting,  646 

qualification  of  directors,  722 

resolution  without  meeting,  744 

transfer,  directors'  discretion,  671 

uncalled  cajjital,  mortgaging,  689 
requirements  as  to  prospectus,  267 
rules  of,  as  to  settlements  and  quotations,  265  et  seq. 

fraud  or  conspiracy,  150,  151 
sales  of  shares  by  official  assignee  of,  680 
settlement^  on  obtaining,  242 

STOCK  EXCHANGE  RULES  (EXTEACTS), 
articles  of  association,  267,  268 
bonds,  269 

bonds  quoted  abroad,  274 
certificates  of  shares  and  stock,  269 
colonial  and  foreign  companies,  273 
,    debentures  and  debenture  stock,  269  et  seq. 
footnotes  on  stock  and  share  certificates,  269 
further  issues,  271,  272 
information  to  committee  by  authorized  broker,  a  member  of  the  Stock 

Exchange,  266 
loans,  274 

new  companies,  shares,  stock  or  debenture  stock,  266,  267 
official  quotations,  265 — 267 
old  companies,  272,  273 
reconstructed  companies,  273,  274 
scrip  or  bonds  of  new  loans,  266 
special  settlements,  266,  267 
special  settling  days,  265,  266 
statutory  declarations,  270 — 274 
trust  deeds,  268 

vendors'  securities,  quotation  of,  266 
vendors'  shares,  266 

STOEES  COMPANY, 

object  clauses  of  [549] 

SUBDIVISION  OF  SHARES,  32,  477,  1536  (Act) 
clause  in  articles  [684] 
how  effected,   1115 
notice  of,  to  registrar,  1115 

preference  and  other  shares,  into  [684]  and  note  [1117] 
provisions  of  sect.  41  of  Act  of  1908... 1536 
resolution  as  to  [1115 — 1117] 
simple,  resolution  for  [1117] 

SUB-PUECHASEE, 

disclosure  of,  in  prospectus,  170 

"  SUBSCRIBE," 

meaning  of,  in  Directors'  Liability  Act,  1890  Tnow  sect.  84  of  1908)... 
213 
in  sect.  85  of  Act  of  1908... 14 

SUBEOGATION, 

ultra  virex  borrowed  moneys,  lender's  claim  against  assets,  686,  1188 
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SUBSCEIBEES, 

to  articles  of  association,  629 

SUBSCEIBERS  TO  MEMORANDUM  OF  ASSOCIATION, 

agent,  signing  by,  484 

allotment,  none  required,  46,  484 

are  members,  46 

bound  as  to  shares  subscribed  though  not  registered,  484,  485 

cannot  repudiate  for  misrepresentation,  47,  483 

cash  payment  by  set-off,  484,  485 

Companies  Act,  1898  (repealed), 

whether  any  relief  under,  1421 
effect   of,   483 
firm,  for,  47 
lapse  of  time,  47 
liability,  46,  449 

on    calls,    485 
obligation  to  pay  in  cash  or  otherwise,  484 
position  of,  483  et  seq. 
register,  should  be  placed  on,  483 
registration  not  essential  for  becoming  members,  46 
relief  where  all  shares  allotted  to  others,  484 
relief  where  shares  issued  for  a  consideration  other  than  cash  (late  Act 

of  1908). ..1421 
status,  46,  47 
who  may  be,  45 

SUBSCRIPTION, 

by  companies,  507 

minimum,  9  et  seq.    And  see  JtliNiMUM  Subscription. 

offer  to  the  public  for,  12 

what  is  subscription,  14,  213 

SUBSTITUTE  DIRECTORS, 
article  as  to  [832] 

"  SUBSTRATUM  "  OR  "  MAIN  OBJECT," 
cases  on,  469,  470,  600 

\ 

SUB- UNDERWRITING, 

disclosure  in  prospectus  of  sub-underwriters  unnecessary,  171 
letter  of  [302] 

SUCCESSION, 

perpetual,  of  company,  27 

"  SUGGESTIO  FALSI,"  186 

SUMMARY, 

annual  [622,  623],  624,  1532  (Act) 
capital,  &c.,  form  of  [622,  623] 

SUMMONS, 

company,  by,  authentication  of,  778 

directions,  for  [1290],  1361,  1362 

dispensation  order,  for  [1272] 

for  further  particulars  [1375] 

originating,  construction  of  memorandum  and  articles,  603 

originating,  conversion  of  business  into  private  company,  on  [1004,  1005] 
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SUMMONS — continued. 
reduction  of  capital, 

creditors  att'ected,  1287  [1290,  1292] 

creditors  not  affected  [1272] 

directions,  for,  1287  [1290] 

when  it  comes  to  an  end,  1362 

order  to  serve  by  advertisement  [1292,  1293] 
service  on  company  how  effected,  778 
to  fix  day  for  hearing  [1272] 
writ  of,  1339  et  seq.    And  see  Writ  of  Summons. 

SUPEEANNUATION, 

fund  for  employes,  1018 

trust  deed  establishing  [1035] 
scheme  for  [1035] 

SUPERVISION  ORDER, 

reconstruction,  effect  on,  1447,  1451 

See  Winding-up  under  Supervision. 

SUPPLEMENTAL  CONTRACTS,  68  (for  filing) 

where  paid-up  shares  issued  to  vendor's  nominee  [389] 

"  SUPPIiESSIO  VERl,"  186 

SURETIES, 

discharge  of,  1245 — 1247 

indemnity  to  directors  for  becoming  [1251] 

rights  of,  1245  et  seq. 

rules  for  protection,  1196  et  seq. 

Stat.  Lim.  as  to  guarantor's  liability  for  interest,  1198 

SURGICAL  INSTRUMENT  MAKERS'  COMPANY, 
object  clauses  of  [561] 

SURPLUS  ASSETS, 

articles  as  to  [783,  785,  843] 

distribution  in  specie  [785] 

division  of,  783— 785,  786,  787 

includes  prima  facie  uncalled  capital,  785 

meaning  of  expression,  583,  597 

preference  shareholders  participating  in,  814 

right  to,  in  winding-up,  783 

SURPLUS  CERTIFICATE, 

reduction  of  capital — arrears  of  dividend  payable,  as  to  [1307,  1308J 
articles  providing  for  [1308] 

SURRENDER, 

article  as  to  [749]  and  note 

cancellation  of  shares  surrendered,  resolution  for  [1124] 

generally  illegal,  where  reduction  of  capital,  749 — 751 

objection  to,  as  regards  shares,  749 — 751 

shares,  of,  749,  1258 

SURVIVORSHIP, 
joint  holders,  677 

article  as  to  [677] 

SYNDICATES,  158—160 
advantages  of,  158 

agreement  for  purchase  and  re-sale  of  mines  by  [157] 
examples  of,  158 
incorporation  of,  159,  160 

liability,  if  incorporated,  for  acts  of  their  directors,  37,  150 
registered  as  "  private  companies  "  to  promote  companies,  160 
when  illegal,  158 
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TABLE  A.   (OF  NEW  ACT),  1600 
accounts,  1609 

adoption  of,  as  company's  articles,  629 
alteration.  Board  of  Trade's  power,  1559 
applicability,  789 

articles  adopting,  in  part  [790  et  seq.'\ 
articles  modifying  [790  et  seq.'\ 
assumed  validity  of  provisions  of,  593 
audit,  1610 
calls,  1601 

capital  increasing,  1604 
certificates,  1600,  1601 

chairman,  1605   (company) ;    1608   (directors) ;    1609   (committee) 
clause  in  articles  excluding  [643] 
committee  of  directors,  1608,  1609 

considerations  as  to,  in  construing  articles  of  association,  593 
directors,  1606 

disqualification,  1607 

first,  1606 

powers  and  duties,  1606 

proceedings,  1608,  1609 

qualification,  1606 

removal,  1608 

remuneration,    1606 

rotation,  1608 

vacating  office,  1607 

disadvantages  of  using,  630 
dividends,  1609 
exclusion  of,  629 
extraordinary  meetings,  1605 
forfeiture  of  shares,  1602,  1603 
general  meetings,  1604  et  seq. 

business  at,  1605 

extraordinary,  1605 

ordinary,  1604,  1805 

proceedings  at,  1605 

votes  at,  1605,  1606 

how  far  it  forms  articles,  629,  630 

increase  of  capital,  1604 

modifications  of  rights  of  classes,^  1600 

notices,  1610 

ordinary  meetings,  1604,  1605 

polls,  1605,  1606 

powers  and  duties  of  directors,  1606 

preference  shares,  1600 

proceedings  of  directors,  1608,  1609 

proceedings  of  general  meetings,  1605 

provisions  of  Act  of  1908,  as  to,  789 

proxies,  1606 

quorum,  1605  (company)  ;  1608  (directors) 

reduction  of  capital,  1604 

reserve  fund,  1609 

resolution  for  modification  of  [1103] 

rotation,  directors,  1608 

seal,  the  common,  1607 

share  warrants,  1603 

stock,  conversion  into,  1603 

sub-division  of  shares,  1604  , 

transfer  of  shares,  1601 

transmission  of  shares,  1602 

validity  of  acts,  whore  irregularity,  1609 

votes  at  general  meetings,  1605,  1606 

when  applicable.  789 


All  references  are  to  tlie  pages.     Pages  in  brackets  [327]  refer  to  the  Forms, 


1846  ■  INDEX. 

TABLE  B., 

in  Act  of  1908.. .1610,  1611 

TABLE  C.   (OE  FORM  C), 

in  Act  of  1908  (statement  of  banking,  insurance,  &c.  companies),  1612, 
1613 

TABLES  AND  FORMS, 
provisions  of  Act,  1559 

TAXES, 

income  tax  payable  by  companies,  87  et  seq. 
preferential  payment  in  winding-up,  App.,  1578,  1579 

TEA  SHOPS  COMPANY, 
object  clauses  [547] 

TECHNICAL  WORDS, 

construing,  memorandum  and  articles,  in,  595 

TELEPHONIC  TRESPASS, 
injunction  against  [1414] 

TENANT  FOR  LIFE, 

dividends  payable  to,  768 

TENDER, 

by  mortgagor  after  expiration  of  redemption  notice,  1226 
circular  offering  shares  for  [1058,  1059]  _ 

application  annexed  to  [1058] 

TEST  ACTION, 

order  for  [1396] 

TESTIMONIUM,  CLAUSE  IN, 
agreement,    334 

TIME, 

clear  days,  1049 

extending,  for  registering  mortgages,  &c.  under  sect.  96  of  Act  of  1908 
...617,  1421—1424  [1424—1426] 
A)ul  see  Registration. 

TITLE, 

conditions  as  to,  on  sale  to  company  [350  et  seq.'\ 

accepted  [353,  1464] 
objections  as  to,  351 

of  allottee,  contracts  constituting,  64 — 68 
provisions  in  agreement  as  to  [350]  et  seq. 
requisitions  on  [351],  352 

TORT, 

company's  liability  for  agents',  37 

directors,  of,  712 

ratification  of,  204 

to  company,  it  can  sue  for,  33 

TOUIUST  AGENCY  COMPANY, 

object  clauses  of  [545] 

TRADE, 

federation  of,  object  claases  of  [573] 

object  claases  of  company  for  protection  of  [569] 

restraint  of,  agreements  in,  357 
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TEADE  COMBINES,  113  ei  seq. 
TRADE  DISPUTES  ACT,  1906...  114 

TEADE  MAEK, 

adding  word  "  limited  ''  to,  346 

assignability  of,  346 

assignment  in  gross  of,  is  void,  346 

injunction  against  infringing  [1413] 

order  for  liberty  to  add  "  limited  "  to  [1419] 

order  giving  liberty  to  add  "  limited  ''  [1419] 

TEADE  NAME, 

injunctions  to  protect  [1412] 
use  of,  345 

TEADE  PEOTECTION  SOCIETY, 

object  clauses  of  [569] 

TRADE  SECRETS, 

obligation  not  to  reveal,  442 

injunction  against  revealing  [1414] 
injunction  against  employes  divulging,  442 

TRADE  UNIONS,  113  et  seq. 

agreements  within  Acts,  114,  115 

combines  of,  nature  of,  113 

company  joining  as  member,  effect  of,  117 

contributions  by  companies  to,  117 

definition  of,  114 

enactments  as  to,  114,  115 

enforcement  of  rules  of,  117 

exemption  from  action  for  tort,  114  et  seq.,  445 

legality  of,  114 

legal  proceedings  by  or  against,  115 

manufacturers'  combinations,  113 

members'  rights  against,  115 

minimum  prices  fixed  for  sales  of  articles,  116 

not   registrable  under   Companies^  Act  of   1908... 115 

not  now  suable  for  wrongs  of  their  agents,  114 

Trade   Disputes   Act,    1906... 114 

TEADING  COMPANY, 

borrowing  powers  of,  509 

implied  power  of  borrowing  by,  473 

TRAMWAYS  COMPANY, 
object  clauses  of  [565] 

TEANSFEE, 

balance  ticket  [1077] 

in  fraud  of  equitable  title,  652 

life  assurance  business,  of, 

agreement  for  [374] 
life  assurance  company's  business,  1329  et  seq.  [1332] 
neglect  to  register,  rectification  of  register  for,  1387 

TRANSFER  BOOKS, 

closing  of  [676]  and  note 

TRANSFEREE, 

entering  name  of,  in  register,  53 
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TEANSFEE  OF  PEOCEEDINGS, 

in  winding-up  by  the  Court,  App.,  1563 

TEANSFEE  OF  SHAEES,  665  et  seq. 

Act  of  1908,  provisions  as  to,  665   et  seq.    [668   et  se^-.],  App.,   1533, 

1578    (in  winding-up) 
after  allotment  and  before  registration,  667 
articles,  clauses  in  [668  et  seq.~\ 

private   company,   in    [962   et   seq.^ 
bank,  in,  669 
bankrupt,  of  [670] 
bankruptcy,  on  [677J,  679 
before  member  is  registered,  667 
blank,  operation  of,  669 

power  to  fill  up,  669  " 

books,  closing  [676] 
by  deed,  blanli  in,  669 
by  deed,  no  power  in  directors  to  dispense  with  one  if  prescribed   by 

articles,  670 
by  deed,  objection  to,  669 
calls  in  arrear,  660,  661,  670 
calls  to  prevent,  making,  655,  668 
certificate,  under  forged,  673  et  seq. 
certification,   675   et  seq. 
clause  in  articles  as  to  [668] 
closing  register  of  [676]  and  note 
completion  of  legal  title,  when,  666 
conditions  in,  669 
consideration,  statement  in,  668 

must  be  truly  made,  or  registration  may  be  refused,  667 
secretary's  dutj'   as   to   inquiry,  668 
corporation  and  individual  jointly,  to,  672,  673 
damages  for  refusing  to  register,  666 
damages  to  person  acting  on  forged,  674 
deceased  member's  representatives,  by  [677  ],  678,  679 
deed,  by,  or  not,  669 

deposit  of  certificate  of  shares  on  [674],  675 
directors,  by,  666 

directors'  discretion  as  to  refusing,  669,  670  [671]  and  notes 
directors,  powers  of,  as  to  registration,  669 — 672 
dividends,  effect  on  [768]  and  notes 

not  to  pass,  article  as  to  [768] 
duties  and  rights  of  company  as  to,  650  ct  seq.,  665  et  seq. 

registry,  as  to,  666 — 668 
eft'ect  on  action  for  rescission,  200 
enquiries  into  authenticity  of,  667,  675 
escape  liability,  to,  665,  668 
estoppel,  liability  to,  674,  676 
execution  of,  regulations  as  to  [668]  and  notes 
executors,    &c.,   by    [677],   678—680,   App.,    1533 
fees   on    [676] 
forged,  effect  of,  667,  674 
forged,  estoppel  in  case  of,  674,  1140 
forged,  liability  of  company  on  account  of,  674 

rectification  of  register,  667,  671,  1387  et  seq. 
Forged  Transfers  Acts,  673 

clause  as  to,  in  articles  [673] 
forgery  of,  667 

proof  of,  674 
form  of  [669] 

fully-paid,  refusal  of  registration  [671]  and  note 
increase  voting  paper,  to,  666,  704 
indebted  member,  by,  666 
indemnity  by  transferee,  668 
infant,  by,  667,  672,  680 
infant,   to,  672 

insolvency  of  companj%  on,  666 
instalment  on  shares,  when  due,  650 
"in   trust,"  670 
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irregular,  danger  of  passing,  667 
joint  holders,  by,  667,  677 

leavina'  for  rearistration,  674  

legal   Personaf  representative,   by    [677],   678-680,   App.,    1533 
legal  title,  when  obtained,  666 
lunatic,  as  to,  667,  672,  680 
majority  of  votes,  to  secure,  666,  704 
married  woman,  to,  673 
married  women,  by,  668 

member,  where  director,  666  ^      ,  ooo 

neglect  or  refusal  to  register  [671]  and  note,  1388 
"  orders   for,  1393   et  seq. 
practice,  1387— 1391_ 
rectification,  on,  1387 
negligence  of  transferor,  675 
nominal  consideration,  668 

nominees  of  company  only,  to  [828]  rin7«i 

notice  to  transferor  on  presentation  ot,  675  [lU/bj 
one  of  several  executors,  by,  678 
pauper,  to,  665 
person  abroad,  to,  672 
person  of  unsound  mind,  to,  672 
power  of  attorney,  under,  667 
qualification  shares,  722 

reasons  for  refusal  of  registration,  666,  667,  bby,  ba 
receipt  on  deposit  of  [1076] 

rectification  of  register,  where  refused,  666,  671,  id»<— i^ai 
refusal,  registration  of,  666 — 673,  675 

where  real  consideration  not  stated,  667 
registration  before  signatures,  668 
registration  of,  666  et  seq. 

clause  in  articles,  as  to  [674]  and  notes 
directors  may  require  time  tor  consideration  as  to,  667 
essential  to  title,  666 

forgery  of,  not  to  defeat  title  of  true  owner,  674 
member  indebted  after  transfer  deposited,  666 
mistake  by,  rectification  of  register,  1387—1391 
practice  of  companies,  675 
reasons  for  refusal  of,  666,  667,  669,  671 
rectification  of  register,  666,  671,  1387 — 1391 
refusal  of,  666—673,  675 
request  of  transferor,  at,  1533  (Act) 
time  for,  refusal  on  ground  of  indebtedness,  675 
restrictions  on,  in  articles,  665  [671],  962   [962  et  seq.\ 
right  to  make,  73 
seal  on,  669 

signature  of,  clause  in  articles  as  to  [668] 
stamps  on,  668 

duty  of  company  to  enquire  as  to,  668 
must  represent  true  consideration,  668 
where  insufficient,  667 
successive  transfers,  priorities,  651 
transferee  to  execute,  668 
transferee's  signature,  why  required,  668 
transferor  a  trustee  for  transferee  until  registration,  666 
transmission  clause  [677] 
trustee  in  bankruptcy,  by,  680 
usual  common  form  in,  669,  670 
vendor's  duty  as  to  registration,  666 
voluntary  winding-up,  in,  668 
voting  purposes,  for,  666,  704 
writing,  in  [669],  670 

TRANSFER  OF  SHARE  WARRANTS,  681 
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TEANSFER  OF  STOCK,  682 

TRANSMISSION  OF  SHARES,  665  et  seq.,  677 
bankruptcy,  677 
clause,  form  of  [677] 
clause  in  Table  A.  as  to,  679,  680,  1602 
death  of  member,  on,  677 
notice  to  deceased  member,  781 
notices  to  shareholders  notwithstanding,  781 

TRAVELLING  EXPENSES, 

director,  of,  article  as  to  [724]  and  note,  788 

TRESPASS, 

company  may  sue  or  be  sued  for,  37,  38 
company's  liability  for  agents',  37 

TRUCK  ACTS, 

notes  as  to,  1019 

TRUST, 

cestui  que  trust  of  shares  not  liable  to  company,  652 

not  to  be  entered  on  register,  1533  (Act) 

power  to  make  calls  and  forfeit  shares  in  nature  of,  654,  658  ' 

transfer  of  shares  expressed  to  be  in,  670 

TRUST  COMPANIES, 

object  clauses  [533,  535] 

TRUST  DEED, 

acquisition  of  employes'  shares,  as  to  [1030] 
certificate  of  registration  of  [620] 
guarantee  fund  for  employes  [1041] 
pensions  fund  [1040] 
Stock  Exchange  Rules,  268 
superannuation  fund,  for  [1035] 

TRUSTEES, 

agreement  with,  for  sale  to  proposed  company,  322,  324  [367] 

liabilitj'  of  trustee,  327 
article  as  to  appointment  of  [751] 
bankruptcy,  in  rights  of,  as  to  shares,  680 

registration,  to,  679 

transfer  of  shares  by,  679 
cestui  que  trust  of  shares  not  liable  to  company,  652 
charities,  of,  individual  liability  of,  496 
company  may  be  held  to  be,  42 
directors  are,  when  and  to  what  extent,  711,  712  / 

liability,  732,  1401,  1402 

statute  of  limitations,  712 
directors'  position  as,  711,  712 

intended  company,  for,  agreement  for  sale  with,  322,  324  [367] 
personal  responsibility  of  contracts  before  incorporation,  327 
position,  whether  an  office  or  place  of  profit,  728 
power  for  company  to  act  as  (object  clause)  [513] 
power  to  appoint  directors  [990] 

powers  to,  to  convert  business  into  company,  1002  [1002] 
profit,  making  [730] 

liability  to  account  for,  731,  1401,  1402  [1401—1403] 
qualification  by  holding  shares  as,  720,  728 
reconstruction,  concurring  in,  when  justifiable,  950,  951,  952 
sa'e  by,  to  h'mself  [1490]  and  note 

sanction  of  Court  to  conversion  into  private  company,  951 
sharrhoMer.  liabi  ity  of,  as,  63 

ird'^mrity,  riTht  to,  652 
shareholders,  as,  651 

sTiares  standing  in  name  of,  company's  lien  on,  662 
where  company  is,  after  dissolution,  112 
will,  of,  power  to  nominate  directors  [831] 


INfiEX.  1861 

TRUSTS, 

execution  of,  by  company,  object  clause  as  to  [510] 

non-recognition  of,  by  company,  clause  in  articles  as  to  [650]  and  note 

not  to  be  entered  on  register,  33,  1533 

notice  of,  663 

undertaking  of  (objects  clause)  [513] 

TWENTY  PERSONS, 

in  partnership,  illegal,  1527  (Act) 

TWO  COMPANIES, 

secretary  of  both,  notice,  759 


ULTRA  VIRES, 

act  is  not  per  se  a  "  malum  prohibitum,"  464 
action  is  proper  proceeding  in  case  of,  1355 
action,  right  of,  in  connection  with,  464,  n. 

single  shareholder  may  bring,  1355 
acts  cannot  be  ratified,  29 
acts,  restraining,  35 
acts  which  are  not,  466 
agreement,  writ  to  set  aside  [  1353] 

judgment  [1397,  1399,  1400] 
amalgamation  [1407] 
application  of  doctrine,  460,  464 
application  of  funds  a  breach  of  trust,  464,  1402 
articles  of  association,  631 
attorney-general  in  respect  of,  466 
borrowing,  43,  686 

remedy  of  lender,  686 
business,  carrying  on,  writ  of  summons  to  restrain  [1354,  1355]  and  note 
cases  on,  464 — 466 
commission  for  placing  shares,  466 
consent  no  avail,  29 
contract  void,  464 
dividends  out  of  capital,  465 
indemnity,  where  none  in  respect  of,  787 
injunctions  restraining  acts  which  .are  [1407  et  seq.'\ 
issue  of  paid  up  shares  under  contract,  63 
judgments  and  orders  as  to  [1407  et  seq.'\ 
liability  of  directors,  1402,  1403 
majority  of  shareholders  cannot  sanction,  29,  75 
parties  to  action,  to  restrain,  1360 
pleadings  [1407  et  seq.~\ 
promoting  bill  in  Parliament,  464 

purchase  of  shares,  statement  of  claim  in  action  for  [1385] 
ratification  of,  none,  29 
reasonable  application  of  doctrine,  464 

reconstruction  to  effectuate  what  otherwise  would  be,  1435 
registered  office,  change  in  situation  of,  85 
resolution,  writ  of  summons  in  re-ipect  of  [1354] 
statements  of  claim  as  to  [1384,  1385] 

defence  thereto  [1385] 
surrender  of  shares,  749 

taking  over  undertaking  of  another  company,  466 
unanimous  consent  of  members  no  avail,  29 

UNCALLED  CAPITAL, 
charging,  509 

forfeiture  of  shares,  effect  as  regards,  658 
registration,  App.,  1552 
clause  in  articles  as  to,  687 
in  memorandum,  509 
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UNCALLED  CAVITAIj— continued. 

debenture  holders,  getting  in,  for,  after  winding-up,  689 
debentures,  charging  [401,  1229] 

registration,  App.,  1552 
directors'  powers  as  to  [687] 
fortification  of  mortgage  or  charge  [1233] 

included  prima  facie  in  term   "  surplus  assets  "  in  winding-up,  785 
mortgage  of,  as  to,  509  [1233,  1235] 

clause  in  articles  as  to  [688] 

registration,  618,  App.,  1552 

to  bank  [1233,  1235] 
sale  of,  on  reconstruction,  1439 

winding-up,   how   dealt   with,   655,   689,   783;    App.,   1560—1562.    1567,. 
1570,  1571,  1574  (voluntary  liquidation) 

UNCLAIMED  DIVIDENDS, 

articles  as  to  [770] 

Statute  of  Limitations  as  to.  770 

UNDEETAKING, 

acquisition  of  other  company's  (object  clause)  [504,  505  ] 

agreement  for  sale  under  memorandum  of  association  a^  a  going  concern* 

[371] 
agreements  for  sale  in  re3onstruction,  1437  et  seq.,  1450,  1452  et  seq. 

[1459,  1465,  1466,  1474,  1476]  and  notes.     See  RECOXSTiiUfTiON. 
foreign  company,  sale  to  (reconstruction),  held  invalid  under  the  Act,. 

1439 
life  assurance,  sale  of  [374—377]   (agreement-*) ;  1329  [1332]  (petition), 
mortgage  or  charge  on  [401,  1229,  1252] 
object  clauses  as  to  buying  [504,  505] 

selling  [510]  and  notes 
resolutions  for  sale  [1466,  1474] 

ao;reement   [371]   and  notes 
sale  of,  before  liquidation,  372,  373 

before  winding-up,  cases  a^  to,  511,  1453  et.  seq. ;  object  clause  [510]' 

notice  of  meeting  where  directors  interested,  694 

(object  clause)   [510]  and  note 

shares,  for,  510,  511 

without  sanction  of  general  meeting,  511 
sale  under  sect.    192   of   1908    (late  sects.    161   and   162   of   1862)... 510,. 
App.,   1576 

UNDERTAKING  OF  PUBLIC  UTILITY, 
not  to  be  interfered  with  or  destroyed,  566 

UNDEETAKING  TO  APPEAR  IX  ACTION, 
attachment  of  a  solicitor  for  breach,  1361 

UNDERVALUE  OF  ASSETS, 

by  directors  in  balance  sheet,  755 

UNDERWRITERS, 

sub-underwriters,  disclosure  of,  in  prospectus,  unnecessary,  sect.  81  (I  h),. 
171 

UNDERWRITING,  275  et  seq. 
acceptance  of  proposal  [302] 
advantages  of,  276 
agent's  authority,  294 

amount  or  rate  of  commission  p:iyable,  281 
application  for  shares  in  name  of  underwriter,  291,  292 

clause  as  to  [332] 
application  of  underwriter  [296] 

brokerage  commission  not  within  rules  as  to,  279,  284 
call  of  shares,  right  to,  as  consideration  for   311  [311]  (lerrificate) 
clauses  in  memorandum  and  articles  as  to  [312,  648]  and  notes 
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commissions  for,  out  of  profits,  286 
provisfions  of  Act,  287 

underwriter's  default,  notwithstanding,  294 
conditions  of,  annexed  to  application  [296] 
contract  for  debenture  issue  [307,  309,  310] 
debenture  stock  [315] 
framing  of,  289 

paid-up  shares  to  satisfy  commission  [314] 
proposed   company,  with   [313] 
stamps   on,   295 

(where  commission  paid  out  of  undivided  profits)  [305] 
definition  of,  275 

disclosures  as  to,  in  articles  of  association,  281 
expediency,  276 
forms  of  letters  and  contracts  [296  et  seq.] 

by  holders  of  founders'  shares,  589 
framing  contract  as  to,  289 
implied  allowance  in  the  Act  for  payment  of  a  lump  sum  or  rate  for 

commission,  280 
indirect  payments  of,  out  of  capital  where  prohibited,  279,  283 
irrevocability  of  authority   to  apply,  292 
law  and  practice  of,  before  Act  of  1908... 277 

law  and  practice  since  late  Companies  Act,  1900,  provisions  of  Act  of 
1908  as  to,  278,  287 
articles  to  state  amount  or  rate  of  commission,  279,  281 
brokerage  not  interfered  with  by  Act  of  1908. ..279 
call  of  shares  now  allowable,  284 — 286 
contracts,  where  provisional  only,  291 
forfeiture  clauses,  295 
"  if  called  upon,"  293 
indirect  payments  objectionable,   283 
legality  of  contracts  for,  280 

payment  of  commission,  whether  cash  only  allowable,  280 
power  to  apply  for  shares  in  underwriter's  name,  291,  292 

irrevocability  of  power,  292 
prohibition  of  payments  for,  except  as  expressly  provided,  279,  282 
prospectus,  disclosure  in,  279,  282 

liberty  to  make  alteration  in  prospectus,  296,  297 
public  issue  only,  of,  formerly  allowable,  but  now  extended  gene- 
rally by  Act  of  1908... 280 
reconstruction,  upon,  288,  1450 
"  subscribing,"   meaning   of,   281 
summary  of  the  law,  287 
voidability  for  misrepresentation,  291 
withdrawal  of  offer,  290 
letter  of, 

is  prima  facie  an  offer,  290 

to  trustee  for  company  about  to  be  formed  [303] 
where  application  not  to  be  made  till  list  closed  [304] 
letter  of  acceptance  [299] 

letter  with  signed  application  and  deposit  [300] 
lump  sum  for,  agreement  as  to  [306] 
misrepresentation,  repudiation  for,  291 

notice  of  acceptance,  acknowledgment  of  receipt  of   [303] 
notice  to  underwriter  to  take  up  shares  [318] 
obligations  in  respect  of  founders'  shares,  589 
option  to  take  shares  for,  284,  285 
part  of  issue  only,  277 
paying  commission  for,  what  is,  280 
payment  for,  out  of  purchase  price,  283 
payment  of,  out  of  profits,  legal,  286 
payment  out  of  capital,  &c.  in  respect  of  debentures,  278 
payments  for,  out  of  premiums,  278 
pooling  clause  in  [305] 
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UNDERWRITING— co»(!«MMe6f. 

promoters,  by,  objection  to,   146,  147 

prospectus,  heading  of  draft  [318] 

prospectus  to  state  amount  or  rate  of  commission,  279,  282 

provisions  of  sect.  89  of  Act  of  1908...  1551 

public  offer  of  shares  on,  280 

rate  of,  649 

reconstruction,  in  case  of,  288,  1450 

rectification  of  register  where  underwriter  improperly  registered,  1389> 

reference  to  draft  prospectus  in  conditions  as  to,  296 

reference  to,  in  prospectus,  171,  253 

shares  of,  275 

specific  performance,  agreement  for,  294 

statements   as  to,   in  prospectus,   171 

sub-underwriting  contracts  [302] 

underwriters  given  right  to  call  for  shares,  no  illegality,  284 — 286 

utility  of  giving  bills  of  exchange,  295 

what   it   is,  275 

withdrawal  before  acceptance,  290 

UNDIVIDED  PROFITS, 

agreement  to  issue  paid-up  shares  for  [413],  1062  [1063  ] 
do  not  become  capital  without  further  act,  754 

UNDUE  INFLUENCE, 
promoters',  131 

UNION  OF  INTERESTS, 
objects  clause  [506] 

UNIONS   (TRADE),  113 

UNISSUED  SHARES, 

cancellation  of,  resolution  for  [1123] 

UNITED  KINGDOM, 

stamps  on  agreements  for  sale  of  property  out  of,  338  [341] 

UNIVERSAL  PROVIDERS'  COMPANY, 

object  clauses  of  [540] 

UNLIMITED  COMPANY, 

articles  of  association  of  [804] 
memorandum  of  association  of,  448,  503 
notes  as  to,  808,  809 

power  to  purchase  its  own  shares,  valid,  515 
registration  of,  application  for  [625] 
re-registration  as  limited,  809,  1539 
resolution  for  registration  as  limited  [627] 

UNLIMITED  LIABILITY, 

where  members  less  than  seven,  35 

UNLIMITED  LIABILITY  OF  DIRECTORS, 

provisions  of  sects.  60,  61  of  Act  of  1908,  App.,  1540 

UNREGISTERED  COMPANIES, 

definition  of  term  in  sect.  267  of  Act  of  1908,  App.,  1593 

land  companies.  111 

power  to  register,  1589 

what  are  within  Part  VIII.  (sect.  267)... 1593 

when  illegal,  109—111 

winding-up,  App.,  1593 

UNSOUND  MIND, 

director  vacating  office,  730 
transfer  of  shares  to  person  of,  672 
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VACANCIES, 

auditors,  amongst  1  774 j  ^^^^  ^^^^^ 

directors,  amongst  [728 J  and  no^^,  l<o   j 
power  to  act  notwithstanding  [728] 

Act  of  1862),  reconstruction,  1444 

VARIATION  OF  CONTRACT 

referred  to  in  prospectus,  6b,  i»i 

'^'^'?g?e!ment  as  to  issue  of  paid-up  sliares  to  nominees  of  [389] 
binkruptcy  of,  before  completion    3d3 
clauses  in  articles  as  to  agreement  with  [64<J j 
commission  for  -"^erwrihug,  ma>   pay,  279^^^^       ^,, 
definition  m  sect.  93  ot  Act  oi  lauo  VF      i 

disclosure  in  prospectus  ot,  l-^"' /^^:,r\    ^o  service  of  legal  processes 
foreign,  provisions  in  agreement  with,  as  to  sei 

guSfntee  by,  of  book  debts  [360] 
of  assets  [367] 

meaning  of,  in  P'-osP<^°t]^„«' ^J^q    253 
naming,  in  prospectus,  138,  169,  106 
option  to  buy  shaves  [365] 
payment  of  preliminary  expenses  [361] 
Salification  shares  found  by,  714 
remuneration  of  promoters  by  [366] 

S',SV:^™riSero?!"ioSio„,  Sloc.  Exchange  R,.l»,  266 

shares  of,  deferred  [365] 

special  clauses  in  agreement  by  [363  et  seq.] 

statements  as  to,  in  prospectus,  169 

wilful  default  of,  354 

VERBAL,  ,  ,„   qox 

notice,  company,  to,  778 

bv  company,  ot  allotment,  oi 
to  company,  of  withdrawal,  48 

VESTING  ORDERS,  ^ 
after  dissolution,  1338 
shares,  as  to,  668 

VOIDABLE, 

SSVIal^^hare.  and  debentures,  183,  189,  196 

"  VOLENTI  NON  FIT  ^^^f}'^^^^''' 
as  applicable  to  shareholders,  135 

T^  .n  t',e  T^a^es      Pages  in  brackets  [327]  refer  to  the  Forms. 
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VOLUNTARY  WINDING-UP,  35.     See  Windixg-up,  Voluntary. 

VOTES, 

alteration  of  rights  as  to,  1102 

amendment  of  proposed  resolution  as  to,  (i95 

bankrupt's  shares,  in  respect  of  [704] 

calls  due,  prohibition  [708] 

casting,  of  chairman  [699,  742] 

chairman's  declaration  of  result  [700],  1098 

clauses  in  articles  as  to  [702]  et  seq. 

collective,  for  class  of  shares  and  division  accordingly  [981] 

deceased  members  [704] 

directors  [742] 

directors'  meeting,  effect  of  disqualification  of  director,  731,  732 

disqualified  candidate  throwing  votes  away,  735 

founders'  shares,  special  [587] 

general  meetings,  at,  853 

articles  as  to  [702  et  seq.'] 

control  of  right  to  use  by  agreement,  703,  704 

debenture  holders,  by,  703 

negativing  rights  of  members  to,  703 

proxies  at,  852  et  seq. 

right  as  to,  determined  by  register  of  members,  703 
issue  of  shares  by  directors  to  obtain  control  of  company  by  means  of, 

1408 
joint  holders  [704] 
majority,  fraud  on  minority,  703 
non-members,  of,  at  general  meetings,  703 
objections  to,  704 
poll,  ascertaining  by,  700,  850 
preference  shares,  in  respect  of,  815 
proxies  for  members,  705,  852  et  seq. 
proxies,  no  right  to,  at  common  law,  705 
reduction  of  capital  affecting,  1259 
register  determines  members'  rights,  703 
rejection  of,  injunction  against  improper  [1406]  and  note 
restrictions  on,  703  [708] 
right  of  property,  703 
scrutiny  on  poll,  701 
share  warrant  holders,  of,  681,  707 
show  of  hands,  699,  845 
Table  A.,  under,  App.,  1606- 
transfer  of  shares  to  increase,  666,  704 
trustee  in  bankruptcy,  704 
unfair  use  of,  703 

validity  of  chairman's  decision  as  to,  704 
when  no  provision,  each  member  one  vott»,  App.,  1542,  1543 

VOTING, 

meetings,  at,  effect  on  action  for  rescission,  200 
special  rights  of,  clause  as  to,  in  memorandum  [587] 
statement  to  be  made  in  prospectus,  248 

VOUCHEE, 

for  fresh  coupons,  share  warrants  [1151] 


WAGGON  COMPANY, 
object  clauses  of  [542] 

WAIVER, 

claims  of,  by  company,  33,  732 

contracts  as  to  repealed  sect.  38  of  1867... 232 

Directors'  Liability  Act  (now  sect.  84  of  1908),  as  to,  225,  231 

minimum  subscription,  as  to,  9,  16 

prospectus,  in,  provisions  of  Act  of  1908  as  to,  174 

transferee's  signature  to  transfer,  668 

under  Act  of  1908... 9,  231,  232 

when  clause  effective,  174 
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WAERANT, 

for  dividend,  769  [1086] 
for  share  to  bearer  [1150] 

stamp  on,  1150,  1151 

will  not  qualify  director,  681 
object  clauses  [509] 
regulations  as  to  [680  et  seq.,  1134] 
share  to  bearer,  clauses  in  articles  [680] 
votes  of.holders  of  share  warrants,  681  [707] 

WATERWORKS  COMPANY, 
object  clauses  of  [538] 

WHAT  COMPANIES  MAY  REGISTER,  App.,  1593 

WILFUL  DEFAULT, 

by  director  in  not  registering  mortgage,  618,  App.,  1554 
by  vendor,  354 

WILL, 

power  by,  to  convert  business  into  company  [1002] 
application  to  Court  where  will  defective,  1003 
power  to  trustees  of,  to  appoint  director  [831] 
production  of  probate  to  company,  678 

WINDING-UP  GENERALLY,  35 

adjusting  rights  of  contributories,  783 

allotments  voidable  notwithstanding  (sect.  8o  of  Act  of  1908)... 19 

arrangements  and  compromises  (seet.  121),  1560 

articles  as  to  [783,  785,  843] 

balance  order  for  calls  in,  1367 

calls  after  commencement  of  voluntary,  655,  689,  784 

calls  to  pay  debenture  holders  in,  689 

cancellation  of  forfeiture  of  shares  in,  660 

capital  not  to  be  called  up  except  for  purposes  of,  1127 

clause  in  memorandum  of  association  as  to  [589]  and  note  [783 — 
787] 

resolution  as  to  [1127] 
deadlock,  in  case  of,  737 

directors'  power  to  make  calls  ifter  commencement  of,  655 
dismissal  of  officers  by,  444 
dismissed  oJBcers  proving,  444 
disposal  of  company's  property  pending,  715 
dissolution  of  company  after,  111 
distribution  of  bonus  among  officers,  466 
distribution  of  surplus  assets,  783  et  seq.,  843 

after  sale  of  undertaking  before,  510 

in  specie  [785],  786 
division  of  assets  in  specie, 

clauses  in  articles  [785,  843]  and  notes 

resolution  as  to  [1128] 
effect  on  claim  to  rescind  contract  to  take  shares,  197,  199 
effect  on  right  of  inspection  of  books,  &c.,  71,  688,  772 
effect  on  service  contracts,  442,  444 
ejusdent  generis  rule,  599,  601 

extension  of  time  for  registering  debentures  after,  617 
forfeiture  of  shares  after,  858 
fraudulent  jjreferenre  l.y  setting  oft'  calls  against  directors'  remuneration, 

727 
illegal  associations,  110 
liability  on  shares  in,  64 

managing  director's  pi-oof  for  salary  in,  739 
modes  of,  1560 

notice  of  meeting  for  reconstruction  and,  694 
order  restraining  presentation  of  petition  for  [1411] 
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WINDING-UP  GENERALLY— cowimwec?. 
priority  of  calls  made  in  advance,  658 
proof  by  directors  and  other  oiEcers  for  arrears  of  remuneration,  443, 

444,  724,  739 
proof  in,  where  shares  wrongly  or  irregularly  forfeited,  659,  660 
rectification  of  register  during,  1388 
reduction  of  capital  during,  1264 
relief  under  late  Act  of  1898  after,  1421 
remuneration  of  directors,  proof  for,  443,  444,  724,  739 
rescission,  action  as  to  shares  must  be  brought  before  commencement  of^ 

197 
resolutions  for  reconstruction  dropped,  694 
restoring  company's  name  [1335 — 1338] 
right  to  inspect  ceases  on  commencement  of,  71,  688,  772 
right  to  rescind  affected  by,  197,  199 
rights  as  to  cumulative  preference  shares  in,  817 

clause  as  to  [578] 
sales  of  business  or  undertaking  before  commencement  of   [371],  372, 
373 
object  clause  [510] 
security  for  costs,  when,  1416,  1417 
setting  off  calls  against  directors'  remuneration,  727 
shares  having  preference  in,  576  et  seq. 
special  resolutions  for,  how  far  they  may  be  modified,  695 
surplus  assets,  distribution  [783]  and  note,  843 
transfer  of  shares  in  voluntary,  668 
undivided  profits  in,  783  et  seq. 
voluntary  dissolution  of  company  in.   111 

WINDING-UP  (COMPULSOEY), 
accounts  in,  1583—1585 
actions  and  proceedings,  staying,  1565 
adjournment  of  petition,  App.,   1564 
adjustment  of  contributories'  rights,  783,  App.,  1571 
affidavits,  &c.,  1583 

may  be  sworn  within  the  United  Kingdom  and  colonies,  1583 
alteration  of  status  of  mem'oers,  1578 
appeals,  1573,  1574 

arrangement    with    creditors,    1560,    1580 
attachments,   &c.    void,    1579 
audit  of  liquidator's  accounts,  1568 
avoidance  of  attachments,  executions,  &c.,  1579 
avoidance  of  transfers,  1578 
Bank  of  England,  payment  into,  1568 
Board  of  Trade's  control  of  liquidators,  1569 
books  and  papers, 

disposal  of,  1582 

evidence,  1581 

inspection,  71,  1581,  1582 

kept  by  liquidator,  to  be,  1568 
calls  to  be  made  by  Court,  1571 
calls  by  liquidator  in  voluntary  winding-up,  1574 
cases  for,  1562 
collection  of  assets,  1570 
commencement,  1564 
committee  of  inspection,  1569 
"  company's    liquidation   account,"    1583 

compromise  with  creditors,  liquidator  may  effect,  1560.  1580 
contributories,  provisions  of  Act,   1560,   1561 

arrest  of  absconding,  1573 

liability  of,  list  to  be  settled,  1570 

petition  by,  1564 

provisions  of  Act  of  1908... 1560  et  seq. 

representatives  of,  1561 

wishes  of  Court  with  regard  to,  1565 
copy  order  to  registrar,  1565 
costs,  1571 

County  Court  jurisdiction,  1562 
Courts  having  jurisdiction,  1562 
creditors,  fixing  day  for  proof,  by,  1571 
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WINDING-UP  {GOMPULSOllY)— continued. 

creditors  and  coiitributories,  wishes  of,  Court  to  regard,  1565 

cumulative  powers  of  Court,  1573 

deadlock  may  be  a  case  for,  691 

debts,   enforcing  payment  of,   1570,   1573 

debts,  inability  to  pay,  1562 

debts,  what  may  be  proved,  1578 

delegation  to  liquidator  of  powers,  1571 

delivery  of  property,  enforcing,  1570 

discovery  of  property,  &c.,  1572 

dispositions,  invalidity  of  certain,  after  commencement  of,  1578 

dissolution    of   company,    1577 

Court's  power  to  declare  void,  1582 
distribution  of  assets  in,.  1570   (sect.   163),  1571    (sect.   170) 
enforcement  and  appeal  from  orders,  1573 
enforcement  of  orders  in  Scotland  and  Ireland,  1573 
examination  of  promoters,  directors,  members  and  others,  1572 
examination  in  Scotland,  1583 
exclusion  of  right  to  petition,  not  legal,  631 
fees  (and  rules),  1585 
fraudulent  preference,  1579 
general  rules,  1585 

guarantee  company,  effect  on,  App.,  1561   (&ejt.  123  {v)) 
inability  to  pay  debts,  what  is,  1562 
information    as    to    jjending    liquidations    to    be    furnished    to    official 

receiver,  1582 
injunction  against  presentation  of  petition  for  [1411]  and  note 
investment  of  surplus  funds,  1583,  1584 
judicial  notice  of  signatures  of  officers,  1582 
jurisdiction,  1562 
liquidators,  1566—1569 

accounts  of,  audit  of,  1568 

powers,  1567 

delegation  of,  1571 

release  of,  1568 

to  have  regard  to  directions  of  creditors,  &c.,  1569 
list  of  contributories  to  be  settled,   1570 
meetings  of  creditors  and  contributorieSj  1567,  1581 

to  ascertain  wishes,   1581 
misfeasance  proceedings,  1581 

damages,  assessment  as  to  delinquent  directors,  1581 
official  receiver's  report,  1565,  1566 
order  for,  effect  of,  1564 
orders  to  stay  proceedings,  1565 
payments  by  liquidator  into  Court,  1568 
petition  as  to,  1564 

hearing,    1564 

notwithstanding    reconstruction,    1447 

provisions  of  Act  as  to,  1564 

staying,  where  abuse  of  process,  1411 
powers  of  liquidators,  1567 
preferential  claims,  1578,  1579 
preferential  payments,  1578,  1579 
proceedings  in  Scotland,  1563,  1564 
prosecution  of  delinquent  directors,  1581 
public  examination,  1572 
release  of  liquidator,  1568 
reports  of  official  receiver,   1565,   1566 
rules  and  fees,  1585 

separate  accounts  of  particular  estates,  1584 
service  of  summons,   notices,  &c.,   1559 
special    commission   for    receiving   evidence,    1583 
special  manager,  1570 
Stannaries^  1586 

statement  of  company's  affairs,  1565 
status  of  members,  when  can  be  altered  in,  1578 
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WINl)l\Li-ir  (COMPULSORY)— con/.nMcrf. 

stayiner  aftions  and  proceedings,  Courts  power,  1411,  1565 

transfer  of  proecedings,   1563 

unregistered  company,  1593 

what  Court  has  jurisdiction,  1562 

wishes  of  creditors  and  contributorics,  1567,  1581   ( n>cetingn) 

WINDING-UP  EULES.     Sp^  Part  II.  of  tliis  work. 

WINDING-UP  UNDER  SUPEUVISION, 

additional  liquidator  may  be  appointed  by  (  <.urt,   1577 

his  powers,   1577 

removal  of,   1577 
after  commencement  of  voluntary   winding-up,    157/ 
attachments,  &c.  void,  1579 
cases  for,   1577 
compromises  in,  1560,  1580 
effect  of  order,  1577 
jurisdiction,  1577,  1578 
order  for,  effect  of,  1577 

order  for,  made  in  Scotland  or   frebind.   157H 
petition  for,  1577 

to  be  deemed  one  for  winding-up  by  Cuiirf,  1577 
when  not  to  be  so  tieomca,  1578 
powers  of  Court,   1577 
provisions  of  Act  as  to,  1577,  1578 
wishes  of  creditors  and  contributoriow,  1577 

WINDING-UP  (VOLUNTARY), 

adoption  of  proceedings  by  Court,  after  lompulsory  order,   1577 

applications  to  Court  in,  1575,  1576,  1577 

arrangement,  when  binding  on  company  and  creditors,  1576  (Act) 

avoidance  of  transfer  of  shares,  kc,  1578   (Act) 

cases  for,  1574 

commencement  of,   1574 

consequences  and  procedure,  1574  (Act) 

contributories,   1574  et  seq. 

costs  of,  1577 

creditors,  rights  of,  1575 

delegation  of  right  to  creditors,  kc.  to  appoint,  iVc.  ii(|uidator8,  1576 

delegation  to  liquidator  (Act),  1575 

dissolution,  steps  to  procure,  1577 

distribution  of  assets,  1574 

effect  of,  as  to  dismissal  of  officers  of  «omj)any,  444 

final  meetings  witli  a  view  to  dissolution,  1577 

forfeiture  of  shares  after,  658 

fraudulent   preference,   1579 

information  to  be  furnished  to  official  receiver  and  registrar,  1582 

liquidators,    1574   et   seq. 

notice  of  appointment  of,  to  Board  of  Trade,  1575 

powers   of,   1574   et   seq. 

vacancies   amongst,    1575 
meetings,  liquidators  may  call,   1576 
resolutions  for  X1128,  1466] 

notice  to  be  advertised  in  Gazette,  1574 
rights  of  creditors  in,  1575 

meeting   of,   as   to  appointment  of  an   additional    liquidator  or   a 
committee  of  inspection  or  application  to  Court,   1575 
costs  of  application  to  Court,   1575 
notice  of,  1575 
no  appeal  from  order,  1575 
order  on,  1575 
sale  for  shares,  1576 

WITHDRAWAL, 

application  for  shares,  of,  48  [257]  and  note 
offer  to  underwrite,  of,  290 
oral,  may  be,  257,  290 
resignation  of  director,  731 
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WORKMEN'S  COMPENSATION  ACT,  1906, 

rioter  as  to,   1022   et  seq. 

object  clauses  of  insurance  company  [523] 

schemes  under,  1045 


WORKMEN'S  HOMES  COMPANY, 
object  clauses  [548] 

WORKS, 

construction  of  (object  clause)  [508] 

WRITING, 

contracts  of  company  which  must  be  in,  333 

WRl'l^  OF  SIMMONS, 

address  of  plaintiff,  1340,  1341 

advertisement,  order  for  substituted  service  of  [1345];  costs,  1341 

amendment  of  indorsement  of,  1340 

appearance  to,  1361 

bribe  to  directors  in  case  of  [1352]  and  note 

calls,  for  [1341—1344] 

common  form  of  [1339] 

Companies  Act,  1908   (sect.   10  of  late  Act  of  1900J,  for  damages   (re 

prospectus)  [13501 
dania;,'cs  for  fraud  claimed  [1349]  and  note 
damages  on  rescission  of  contract  to  take  eharee  [1346] 
debenture  foreclosure,  for  [1352] 
debenture  trust  deed,  to  enforce  [1354] 
defendants,  rules  as  to,  1347,  1348 
Directors'    Liability    Act    (now   sect.    84   of   1908),   under    [1345,    1346, 

1350]  and  notes 
dividends  improperly  paid  [1355,  1356] 
endorsement  on  [1339  et  seq.] 
enforce  resolution  of  company,  to  [1356]  and  note 
exclusion  of  director,  as  to  [1357] 
extension  of  claims  by  statement  of  claim,   1340 
foreclosure  or  sale  in  respect  of  debentures  [1352,  1353] 
forfeiture  of  shares,  where  irregular  [1343] 
fraud  [1346, 1349] 
internal  disputes  amongst  shareholders,  as  to  (Foss  v.  Ilarbottle),  135T 

et    seq. 
irregularities  in  service  of,  1341 
joinder  of  ])arties,  1347 — -1349 
notice  by  advertisement  of  [1344] 
parties   to   actions,   1347    et   seq. 
promoters'  secret  profit  [1352] 

recovery  of  deposit,  where  application  for  shares  withdrawn  (indorse- 
ment on  writ)  [1345] 
rescission,  contract  to  sell  mine  [1351]  and  note 

rescission  and  for  damages  (contract  to  take  shares)  [1346]  and  note 
rescission  of  contracts  to  take  shares  [1345,  1346]  and  notes 
re-service  of  amended,  1341 

restrain  de  facto  directors  from  acting  [1357]  and  note 
service  of,  1340,  1341 

foreign  corporation,  on,  1340,  1341 

irregularities  in,  1341 

out  of  jurisdiction,  85,  86,  1341 

proof   of,    1341 

set  aside,  where  fraudulent  transfers  of  shares  [1353]  and  note 

substituted,  1341 

advertisement  as  to  [1344,  1345] 


A/l  references  are  to  the  pages.     Paf/es  in  brockets  [327]  refer  to  the  Forms. 
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shareholder,  by,  company's  name,  in,  1357  et  seq. 
shareholders,  issuing  on  behalf,  &c.,  1354  et  seq. 
specific  performance  of  agreement  to  allot  shares  [1350]  and  note 
statement  of  claim  on  [1341,  1342]  and  note 
ultra  vires  agreement  [1353] 
business   [1354] 
resolution   [1354] 

WEONGS, 

company's  liability  for  agents',  37 


YEAR, 

meaning  of,  in  Act  of  1908... 690 
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